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NEW  YORK  COURT  OP  APPEALS. 


Mary  CLEMANS,  Bespt., 

«. 

SUPREME  ASSEMBLY  ROYAL  SOCIETY 
OP  GOOD  FELLOWS,  Appt. 

1.  A  flftlae  wmrraaty  by  mn  applioaat 
Ibrlifoiiunmuieetliatheluuinot  been 


rejected  by  any  other  eompanjr  avoids 
a  oootractof  which  It  becomes  a  part,  although 
he  believed  It  to  be  true  while  the  affent  of  the 
Insurer  knew  it  to  be  talse,  having  received  and 
forwarded  the  former  application  and  been  noti- 
fied of  its  rejection,  if  the  agent  did  not  f  raudu* 
lently  conceal  the  fact  from  the  applicant. 
8.  The  New  York  oourt  of  appeaLi  can* 
not  draw  the  infarenoe  of  fraud  in  the 


KOKB.— ^ect  of  hnowHedge  by  irufurer^s  a/Qtttl  of 
foMly  of  tAaUmcnUin  app^icaJUoiu 


fered  to  surrender  the  polioy  within  a  reasonable 
time  after  discovering  its  voidability.    Piympton 
▼.  Dunn,  148  Mass.  883.    In  this  case  a  year  and  a 
in  aeneroL  l^njf  ^m  ^^^  jj^^  |^  reasonable  time. 

The  views  taken  of  such  knowledge  are  not  en-  Parol  evidence  of  knowledge  on  the  part  of  the 
ttrely  harmonious,  that  of  the  courts  of  some  of  agent  of  the  insurer  of  the  falsity  of  a  warranty  by 
the  Bastem  states  being  in  general  less  liberal   the  insured  is  inadmissible  to  raise  an  estoppel 

toward  the  insured.  against  the  insurer  to  set  up  the  breach  of  war- 

The  knowledge  of  the  Insurer's  agent  of  the  fai-  ranty.  Franklin  F.  Ins.  Oo.  v.  Kartin,  40  N.  J.  L. 
sitj  of  the  representations  made  by  the  Insured  in   568,  SQ  Am.  Bep.  27L 

his  application  is  Immaterial.    Yoeev.  Eagle  L.ft      An  agent  of  the  insurer  whose  authority  Is  lim- 

H.  Ins.  Co.  0  Cush.  42.  Ited  to  receiving  and  transmitting  applications, 

In  McCk>y  v.  Metropolitan  L.  Ins.  Oo.,  U8  Mass.  82,  who  prepares  an  application  for  the  assured,  is  for 

the  oourt  says:    '*In  an  action  at  law  In  this  Ck>m-  that  purpose  the  agent  of  the  insured  who  must 

mon wealth  on  such  a  policy,  to  recover  the  amount  bear  the  responsibility  for  errors  made  by  him  in 
of  the  insurance,  the  application  Is  considered  as  a  the  application.   Wilson  ▼.  Conway  F.  Ins.  Co.  4B. 

part  of  the  contract,  and  if  in  fact  the  representa-  L 14L 

tions  in  it  are  in  a  materia  1  respect  untrue,  the  ao-  Where  the  agent  of  the  Insurer,  whose  authority 
Uon  cannot  be  maintained;  and  oral  testimony  can-  was  limited  to  receiving  and  forwarding  appJlco- 
not  be  received  to  show  either  that  the  company  tions,  receiving,  countersigning  and  delivering  pol- 
wben  It  issued  the  policy  knew  that  the  represent-  Icles  and  ooUectlng  premiums,  frauduleutly  and 
ations  were  untrue,  or  that  the  untrue  representa-  falsely  recorded  the  answers  of  an  applicant,  witb- 
ttons  were  inserted  in  the  application  by  the  agent  out  the  la tter*s  knowledge,  the  policy  Issued  there- 
employed  by  the  company  to  solicit  the  insurance  on  is  not  binding  on  the  company.  Ryan  v.  World 
without  the  knowledge  of  the  applicant  who  had  Mut.  L.  Ins.  Co.  41  Conn.  168, 19  Am.  Rep.  490. 
orally  stated  the  truth  to  the  agent,**— dtlng  nu-  If  the  agent  of  the  insurer  and  the  insured  ool- 
merous  Massachusetts  cases.  lusively  insert  false  statements  in  the  apphcotion. 

In  an  action  on  a  policy  parol  evidence  Is  inad-  the  knowledge  of  the  agent  of  such  falsity  in  no 

misBlble  to  show  that  the  provision  by  which  the  way  estops  the  Insurer  to  take  advantage  of  it. 

Insurer  seeks  to  avoid  it  was  introduced  by  the  United  Btates  Nat.  L.  Ins.  Co.  v.  Mlnch,  63  N.  Y. 

agent  of  the  insurer  by  mistake  and  contrary  to  144. 

thelntentlonof  the  parties,  the  insured  having  ac-  Knowledge  by  the  agent  of  the  Insurer  of  the 

cepted  it  without  objection.    Holmes  v.  Charles-  falsity  of  a  warranty  entered  into  by  the  injured 

town  Mut.  F.  Ins.  Co.  10  Met.  211, 48  Am.  Dec.  428.  will  not  relieve  the  latter  from  the  consequences  of 

The  mistake  of  the  applicant  in  stating  the  con-  the  breach.    Jennings  v.  Chenango  County  Mut. 

ditlon  of  his  title  Is  not  cured  by  the  fact  that  the  Ins.  Co.  2  Denlo,  75;  Chase  v.  Hamilton  Ins.  Co.  20 

agent  ot  the  insurer  drew  up  the  application  from  N.  Y,  52;  Galbraith  v.  Arlington  Mut.  L.  Ins.  Co.  12 

statements  made  by  the  Insured.    Lowell  v.  Mid-  Bush,  29;  State  Mut.  F.  Ins.  Co.  v.  Arthur,  30  Pa. 

dlesex  Mut.  F.  Ins,  Co.  8  Cush.  127.  815;  Barteau  v.  Phoenix  Mut.  L.  Ins.  Co.  67  N.  Y. 

The  court  said:    '*It  behooves  the  assured  to  see  695. 

for  himself,  or  get  a  skillful  and  trustworthy  agent  Tbe  mere  fact  that  the  agent  of  the  insured  knew 

to  act  for  him,  and  not  to  sign  any  paper  which  is  the  actual  facts  does  not  aHect  the  Insurer's  ri^rht 

not  in  fact  substantially  true,  when  his  Important  to  assert  the  breach  of  warranty  if  the  fact9  are 

rights.  Indeed  all  the  benefits  of  the  contract,  are  not  correctly  stated  by  the  insured  in  bis  api  1  vn- 

dependent  upon  It.**  tion.    Kenyon  v.  Knights  Templars  &  M.  Mut.  Aid 

Where  a  polioy  is  voidable  by  the  insurer  by  rea-  Asso.  122  N.  Y.  247. 

ton  of  a  false  representation  In  the  application  An  insurance  agent*sknowle4(re  of  tbe  fulslty  of 

Inserted  by  the  ln8urer*8  agent  without  tbe  knowl-  warranties  in  an  application  which  he  helps  to  pre- 

edge  of  the  insured,  the  Insured  cannot  escape  pay-  pare  will  not  prevent  them  from  avoiding  the  poU 

ment  of  a  premium  note  while  the  policy  is  still  icy.    Sullivan  v.  Metropolitan  L.  Ins.  Co.  36  N.  Y. 

ceoogniaed  as  valid  by  the  insurer,  unless  he  of-  S.  R.  88. 

16  L.  R  A.  8  88 

See  also  22  L.  R.  A.  319;  24  L.  R.  A.  197;  25  L.  R.  A.  637;  26  L.  R.  A.  171;  36  L. 
R.  A.  374. 
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Maiu, 


first  Instance  for  the  purpose  of  supporting  a 
ludffment  which  does  not  proceed  upon  that 
ground,  even  though  there  is  evidence  which 
would  permit  such  ioference,  If  there  is  also  ctI- 
dence  negativing  its  existence. 

(March  Ifi.  1808.) 

APPEAL  by  defoDdant  from  a  Judgment  of 
the  Gteneral  Term  of  the  Supreme  Court, 
Second  Department,  affirming  a  judgment  of 
a  Special  Term  for  Dutchess  County  in  favor 
of  plaintiff  in  an  action  brought  to  recover  the 
amount  alleged  to  be  due  upon  a  certificate  of 
life  insurance.     Ret)er9ed, 
The  case  sufficiently  appears  in  the  opinion. 
Mr.  S.  M.  Lindsley,  for  appellant: 
The  application  to  d^endant  warrants  that 


every  statement  made  therein  and  to  the  medi- 
cal examiner  is  strictly  true. 

The  terms  of  the  application  dearly  bring  it 
within  the  accepted  aefinition  of  warranty  as 
applied  to  insurance  contracts. 

Alexander,  Life  Ins.  61;  Ripley  v.  uStnalns, 
Co.  80  N.  T.  157,  86  Am.  Deci  862;  Mav,  Ina. 
§156;  6  Lawson,  Rights,  Bem.  &  Pr.  §  2051; 
Barteau  v.  Phcmix  Mui.  L.  Ins.  Co,  67  N.  Y. 
695;  Fbot  v.  .Mna  L.  Ins.  Co.  61  N.  Y.  571; 
Cushman  y.  United  States  L.  Ins.  Co,  68  N.  Y. 
407. 

Dumin  warranted  that  he  had  never  been 
rejected  on  an  application  for  life  insuranoa. 
That  was  false. 

This  constituted  a  breach  of  warranty,  which 
avoided  the  contract  and  bars  recovery. 


Where  the  application  states  material  facts  false- 
ly to  the  knowledge  of  the  insured,  the  mere  fact 
that  the  agent  who  prepared  It  knew  by  personal 
observation  the  truth,  does  not  prevent  the  insur- 
er from  setting  up  the  false  representations  to  de- 
feat the  insurance.  Pottsville  Hut.  F.  Ins.Oo.  V. 
Fromm,  lOOPa.847. 

In  Brown  v.  Oattaiaumis  County  Mat.  Ins.  Go., 
18  K.  Y.  88&,  strong,  J*.,  who  wrote  the  opinion, 
maintained  that  parol  evidence  was  inadmissible 
to  create  an  estoppel  by  showing  that  the  ai^ent  of 
the  insurer  was  responsible  for  the  false  statements 
in  the  application  and  tlie  consequent  breach  of 
warranty,  but  the  Judgment  of  the  court  was  put 
on  other  grounds. 

In  Plumb  V.  Cattaraugus  County  Mut  Ins.  Co., 
18  N.  Y.  892,  72  Am.  Dec.  60,  the  court  at  the  same 
term  by  a  majority  of  one  (Johnson,  Oh.  J.,  Denio 
and  Strong,  JJ.,  dissenting),  held  such  evidence  was 
admissible  and  that  the  insurer  was  estopped  to  set 
up  the  breach  of  warranty  for  which  the  agent 
was  responsible.  Followed  in  Bowley  v.  Empire 
Ins.  Co.  80  N.  Y.  660,  and  in  the  later  oases  attar 
some  hesitation. 

In  Waterbury  v.  Dakota  F.  ft  M.  Ins.  Co.,  6  Dak. 
468,  it  is  said  to  be  too  well  settled  to  be  now  ques- 
tioned that  if  at  the  time  of  issuing  the  policy  the 
company  or  its  agents  know  the  falsity  of  a  repre- 
sentation by  the  applicant  tbe  company  is  estopped 
from  asserting  such  falsity  in  order  to  escape  11a- 
!>ility. 

The  Insurer  is  estopped  to  deny  the  correctness 
of  representations  in  the  application  which  his 
agent  with  full  knowledge  of  the  facts  has  induced 
the  insured  to  make.  Mutual  Ben.  L.  Ins.  Co.  v. 
Daviess,  87  Ky.  64L 

An  insurance  company  is  estopped  from  taking 
advantage  of  the  falsity  of  an  answer  In  an  appli- 
cation for  insurance,  where,  at  the  time  of  the  is- 
sue of  the  policy,  it  personally  or  through  its 
agent  has  knowledge  of  the  facts  which  the  ques- 
tion answered  is  intended  to  elicit.  DwelUng- 
House  Ins.  Co.  v.  Brodie,  4  L.  B.  A.  468, 62  Ark.  U; 
Dunbar  v.  Phoenix  Ins.  Co.  72  Wis.  482;  Menk  v. 
Home  Ins.  Co.  78  Cal.  60;  Continental  Ins.  Co.  v. 
Pearoe,  80  Kan.  886,  7  Am.  St  Bep.  567;  Pickets 
V.  Phoenix  Ins.  Co.  119  Ind.  201 ;  Phoenix  Ins.  Co. 
V.  Copeland,  86  Ala.  651;  Western  Assur.  Co.  v. 
Bector,  85  Ky.  204. 

Knowledge  by  the  Insurer's  agent  of  the  falsity 
of  a  material  statement  by  the  applicant  estops  the 
Insurer  to  set  up  such  falsity  to  avoid  payment  of 
the  policy.  Miller  v.  Mutual  Ben.  L.  Ins.  Co.  81 
Iowa,  SIO,  7  Am.  Rep.  122. 

Where  a  policy-writing  agent,  with  knowledge 
of  the  facts  subsequently  relied  on  to  defeat  a  re- 
covery, prepares  an  application  satisfactory  to 
himself,  and  acts  on  his  own  knowledge  in  taking 
the  risk,  the  insured  can  recover  in  the  absence  of 
collusion  or  fraud.    Klcbards  v.  Washington  F.  & 

16  L.  R.  A. 


M.  Ins.  Co.  80  Mich.  420;  Germania  F.  Ins.  Co.  t. 
Hick,  28  HL  App.  881. 

If  the  agent  of  tbe  insurer  relies  upon  his  own 
knowledge  in  filling  up  the  application  without 
consulting  the  applicant  a  mistake  of  the  agent 
will  not  avoid  the  policy.  Psirker  v.  Amazon  Ins. 
Co. 84  Wis.  888;  Mechler  v.  Phcenix Ins.  Co. 88  Wis. 
aw. 

Where  ;tbe  insurer's  agent  assumed  the  entire 
preparation  of  the  application  whioh  the  applicant 
signed  without  knowing  its  contents,  the  company 
cannot  set  up  the  breach  of  warranty  arising  from 
the  incorrectness  of  answers  for  which  the  agent 
was  responsible.  Temmink  v.  Metropolitan  L.  Ina. 
Co.  72  Mich.  888 :  Dunbar  v.  Phoenix  Ins.  Co.  Id.  4881 

If  Che  agent  of  the  insurer  with  knowledge  of 
the  facts  incorrectly  states  them  in  the  appUcatioii 
the  insurer  is  estopped  to  deny  their  correctneaa. 
American  Ins.  Co.  v.  Luttrell,  88  UL  814;  New  &ig- 
hmd  F.  ft  M.  Ins.  Co.  v.  Schettler,  88  DL 166 ;  Atiaii- 
tlo  Ins.  Co.  V.  Wright,  22  111.  462;  Commercial  loa. 
Co.  V. Ives,  66  BL  402;  Germania  F.  Ins.  Ca  v.  Mo 
Kee,  04  111.  404;  Bggleston  v.  Council  BluflS  Ina. 
Co.  65  Iowa,  808 ;  Sullivan  v.  Phenix  Ins.  Co.  of 
Brooklyn,  84  Kan.  170;  Hartford  Ins.  Co.  v.  Haas,  B 
L.  B.  A.  64,  87  Ky.  681;  Williamson  v.  New  Orleans 
Ins.  Asso.  84  Ala.  106;  Crescent  Ins.  Co.  v.  Camp.  71 
Tex.  608;  Western  Assur.Co.  v.  Stoddard,  88  Ala.  608. 

The  insured  is  not  affected  by  an  overestimate  of 
the  value  of  the  property  by  the  agent  of  the  In* 
surer  who  drew  the  application  in  which  be  took 
no  fraudulent  part.  Cumberland  Valley  Mul^ 
Prot.  Co.  V.  Schell.  28  Pa.  8L 

Where  the  agent,  seeing  tbe  property,  inserts  a 
value  in  the  application  not  given  by  the  insured, 
who  signs  tbe  application  without  reading  It  and 
without  knowing  the  valuation  inserted  therein, 
and  was  induced  to  do  so  by  an  act  on  the  part  of 
the  company,  the  company  is  estopped  from  deny- 
ing the  correctness  of  such  valuation.  Wheaton 
V.  North  British  &  M.  Ins.  Co.  76  Cal.  416w 

Where  the  insured  premises  were  thoroughly  ex- 
amined by  the  iusurer^s  agent  the  insurer  cannot 
plead  fraudulent  concealment.  Michael  v.  Nash- 
ville Mut.  Ins.  Co.  10  La.  Ann.  787. 

In  Cotten  v.  Fidelity  &  a  Co.,  41  Fed.  Bep.  606,  it 
was  held  that  a  general  warranty  against  bodily 
infirmity  in  an  application  did  not  extend  to  near^ 
sigbtedness  when  the  applicant  wore  spectadea 
which  the  agent  of  the  insurer  saw. 

Where  insurance  has  been  had  upon  an  applica- 
tion representing  the  insured  as  free  from  bodily 
Infirmity,  which  is  contested  because  of  deafness, 
the  insured  may  show  that  the  Insurer's  agent 
knew  of  such  deafness  before  and  while  soliciting 
such  insurance  from  conversations  with  him.  Fol- 
lett  V.  United  States  Mut.  Ace.  Asso.  12  L.  B.  A. 
815, 107  N.  C.  240. 

Where  a  physician  acting  as  agent  for  the  com- 
pany, in  examining  an  applicant  for  life  insurano«t 
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Dtoiffht  Y.  Germania  L,  2ru.  Co,  4  Cent  Bep. 
629,  108  N.  Y.  841,  57  Am.  Rep.  729. 

PlaiDti£f  cannot  escape  the  effect  of  the  war- 
ranty, upon  the  claim  that  Durnin  did  not 
Imow  the  Prudential  Company  had  rejected 
him. 

He  is  presumed  to  have  read  his  application 
and  to  know  its  contents. 

New  York  L.  Ins.  Co,  v.  FUteher,  117  U.  8. 
519,  29  L.  ed.  934. 

He  warranted  that  no  company  had  rejected 
him,  and  whether  he  knew  Uiat  the  statement 
in  his  warranty  was  untrue  was  clearly  imma- 
terifd. 

Bliss,  Life  Ins.  2d  ed.  §  88;  Duekett  y.  Wil- 
Uarns,  2  Cromp.  &  M.  9&,  4  Tyr.  240;  Bris- 
bane v.  Partons,  33  N.  Y.  882;  Bint  Nat.  Bank 


cf  BaUUon  Spa  v .  North  America  Ins,  Co,  50 
N.  Y.  45;  Fiteh  v.  American  P.  L.  Ins.  Co.  59 
N.  Y.  557,  17  Am.  Rep.  872;  Foot  v.  JEtna  L. 
Ins,  Co.  61  N.  Y.  571;  Cushman  v.  United 
States  L.  Ins.  Co.  68  N.  Y.  409;  Baker  y.  Home 
L.  Ins.  Co.  64  N.  Y.  649;  Powers  v.  North  East- 
ern Mut.  L.  Asso.  60  Vt.  630;  Continental  L. 
Ins.  Co.  V.  Tung,  12  West.  Bep.  715.  118  Ind. 
159;  Connecticut  Mitt,  L.  Ins.  Co.  y.  Union 
Trust  Co.  112  U.  S.  250,  28  L.  ed.  708;  Equita- 
ble L.  Ins.  Co.  Y.  Hazlewood,  7  L.  B.  A.  217, 
75  Tex.  888,  16  Am.  St.  Bep.  898. 

Knowledge  of  the  agent  of  the  companY  of 
the  falsity  of  the  warranty  would  not  relieve 
the  insured  or  his  representatiYes  from  the  con- 
sequences of  a  breach. 

Marteau  y.  PJuBnix  Mut.  L.  Ins.  Co.  67  N. Y. 


aasumes  to  write  out  the  aDSwexs  to  the  qaestions 
upon  his  own  knowledge  of  the  facts,  rather  than 
from  the  answers  given  by  the  applicant,  the  an- 
swers as  given  by  him  are  conclusive  on  the  com- 
pany. Pudritxky  v.  Supreme  Lodge  K.  of  B.  76 
Mich.  428. 

Where  the  soliciting  agent,  having  personal 
knowledge  of  the  situation  and  ownership  of  the 
property.  Alls  up  the  appUcation,  statements  there- 
in as  to  title  and  the  distance  of  the  property  from 
other  buildings  are  statements  of  the  company, 
not  of  the  insured.  Thomas  v.  Hartford  F.  Ins. 
Co.  2  West.  Bep.  687, 20  Ho.  App.  IfiO. 

The  knowledge  of  a  soliciting  agent  who  wrote 
out  an  application  for  insurance,  of  facts  oonoem- 
Ing  the  title,  which  he  fails  to  disclose  to  the  com- 
pany. Is  oonstructive  notice  to  the  company,  which 
cannot  avoid  liability  on  the  ground  of  misrepre- 
Beotati<^«n,  although  the  policy  provides  that  the 
application  is  a  warranty,  and  that  any  false  rep- 
resentation therein  shall  render  the  poliey  void. 
Reynolds  v.  Iowa  St  N.  Ins.  Go.  80  Iowa,  iS68. 

The  knowledge  of  an  agent,  before  the  issuance 
of  an  insurance  policy,  of  the  truth  as  to  the  own- 
ership of  the  insured  property  and  litigation  con- 
cerning it,  will  prevent  a  defence  on  the  ground 
of  misrepresentations  as  to  thoqe  matters  in  the 
application.  Western  Assur.  Co.  v.  Btoddard,  88 
AtaL  008;  German  Ins.  Co.  v.  Churchill,  26  BL  App. 
206 :  American  C.  Ins.  Co.  v.  Brown,  28  111.  App.  608. 
Where  payment  of  a  policy  is  resisted  because  of 
a  breach  of  a  warranty  that  the  building  did  not 
■tftuid  on  leased  ground,  parol  evidence  is  admis- 
sAbte  to  show  that  the  agent  of  the  insurer  knew 
that  the  premises  were  leased,  and  if  such  knowl- 
edge is  established  the  insurer  is  estopped  to  set  up 
the  breach  of  warranty.  Manhattan  F.  Ins.  Co.  y. 
Weill,  28  Oratt.  380, 26  Am.  Bep.  86i;  Germania  F. 
Ins.  Co.  V.  Hick,  125  HI.  86L 

If  the  agent  of  the  insurer  knew  at  the  time  of 
ioBuing  The  policy  that  the  building  stood  on  leased 
ground,  but  did  not  so  state  in  the  policy,  the  in- 
surer cannot  escape  liability  under  a  clause  avoid- 
tnss  the  policy  if  such  fact  is  not  stated  therein. 
Brothers  v.  California  Ins.  Co.  8  N.  Y.  Supp.  80; 
Van  Sohoiok  v.  Niagara  F.  Ins.  Co.  68  N.  Y.  484. 

Where  an  agent,  having  power  to  effect  insur- 
ance without  oonsulting  the  home  office,  was  f  uHy 
apprised  of  the  ignorance  of  the  person  insured, 
who  was  an  illiterate  German  woman  unable  to 
read  or  write  the  Bnglish  language,  and  knew  all 
atM>ut  the  nature  and  extent  of  her  title,  a  policy 
ioBued  by  him  on  her  property  will  not  be  Yoid  be- 
cause she  is  not  the  absolute  and  uncondltu)ned 
owner,  although  it  contained  a  stipulation  that  it 
■bould  be  void  in  that  event.  Hartford  F.  Ins.  Co. 
T.  Haas, 2L.  B.  A. 64, 87  Ky. 681. 

Where  an  agent  sent  his  clerk  to  solicit  a  risk  and 
take  an  application,  and  the  clerk  knew  that  there 
warn  other  insurance  on  the  property,  but  the 
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agent,  Ignorant  of  the  other  insurance,  issued  a 
policy  thereon,  and  collected  the  premium,  it  was 
held  that  the  company  was  bound  by  the  knowl- 
edge of  the  agent's  clerk,  who,  for  the  purpose  of 
that  policy,  must  be  reguded  as  the  company^  so- 
liciting agent  Laws  1880,  chap.  211, 1 1;  Bennett  v. 
Council  filullB  Ins.  Co.  70  Iowa,  600. 

Where  the  insurer  is  seeking  to  escape  liability 
because  other  insurance  in  excess  of  that  named  in 
the  policy  has  been  taken,  it  may  be  shown  by 
parol  that  the  amount  taken  was  reaUy  assented  to 
but  that  a  different  amount  was  expressed  by  the 
mistake  of  the  insurer*s  agenti  and  the  insurer  is 
estopped  to  insist  upon  the  forfeiture  due  to  the 
blunder  of  his  agent.  Greene  v.  Equitable  F.  ft  li. 
Ins.  Co.  11  B.  I.  434. 

The  knowledge  of  the  agent  of  the  misrepresen- 
tations upon  which  the  insurance  was  procured 
must  be  pleaded  in  reply  if  it  is  intended  to  rely 
thereon  to  defeat  the  defense  based  on  such  mis- 
representations. Texas  Mut.  L.  Ins.  Co.  v.  Davidge, 
61  Tex.  244. 

ITnotoledge  of  agent  aequOred  in  other  capacity. 

In  Supreme  Council  of  A  L.  of  H.  v.  Green,  71 
Md.  288,  a  member  of  a  benefit  society  falsely  rep- 
resented that  the  beneficiary  named  by  him  was 
his  niece.  It  was  held  that  the  society  was  not  es- 
topped to  avail  itself  of  the  false  representation  by 
hearsay  information  of  the  officer  of  the  society 
who  witnessed  the  application,  but  was  not 
charged  with  the  duty  of  ascertaining  the  qual- 
ifications of  beneficiaries,  that  the  beneficiary  was 
not  the  applicant's  niece  but  of  which  he  had  no 
personal  knowledge. 

Knowledge  by  the  insurer's  medical  examiner, 
obtained  while  not  acting  for  the  insurer,  that  the 
physical  oondition  of  the  applicant  is  different  than 
the  latter  warrants  in  his  appUcatdon  and  polipy 
will  not  estop  the  insurer  to  take  advantage  of  the 
breach  of  warranty.  Foot  v.  JStna  L.  Ins.  Co.  61  N« 
Y.  WL 

Where  an  agent,  in  transacting  bustneas  not  con- 
nected with  his  agency,  acquires  knowledge  which 
might  affect  a  policy  subsequently  issued  by  him  as 
agent,  evidence  of  such  knowledge  cannot  be  given 
against  the  company,  where  it  was  acquired  so  long 
before  the  issuance  of  the  policy  as  not  to  justify 
an  inference  that  he  had  it  in  mind  and  acted  upon 
it  in  iBBuing  the  poUoy.  Stennett  y.  Pennsylvania 
F.  Ins.  Co.  68  Iowa,  074. 

AoenVs  perversion  of  information  by  the  insured. 

In  Maine  an  application  drawn  by  the  insurer's 
agent  is  by  statute  made  oonckuive  upon  the  in- 
surer but  not  upon  the  insured,  although  signedl)y 
the  latter.  Gaston  y.  Monmouth  Mut.  F.  Ins.  Co.  64 
Me.  170;  Bmery  y.  Pisoataqua  F.  ft  M.  Ins.  Co.  68 
Me.  822. 

Where  the  insnrer^i  agent  in  writing  out  the  ap- 
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695.  See  also  RijOey  y.  ./Eina  Ins.  Oo.  80  N. 
Y.  186,  86  Am.  Dec.  863;  Jenntngi  v.  Chen- 
ango County  Mut  Ins.  Oo.  3  Denio,  75:  Foot 
▼.  JSftna  L.  Ins.  Co.  61  N.  Y.  571;  McCoUum 
T.  Mutu^U  L.  Ins.  Co.  65  Hun,  108;  SuUivan 
T.  Metropolitan  L.  Ins.  Co.  86  N.  Y.  8.  R  88; 
Cooke,  Life  Ins.  p.  87;  Kenyon  v.  Knights 
Templars  db  M.  Mut.  Aid  Asso.  122  N.  Y.  267. 

If  Jacobs  caused  false  answers  to  be  Riven, 
he  was  guilty  of  fraudulently  and  collusivelv 
procuring  the  false  warranty  and  the  defend- 
ant is  not  bound. 

Eilenberger  y.  ProieeHae  Mut.  F.  Ins.  Co.  89 
Pa.  464;  Smith  y.  Cash  Mut.  F.  Ins.  Oo.  24  Pa. 
820;  New  Fork  L.  Ins.  Co.  y.  Fletcher,  117  U. 
6.  619,  29  L.  ed.  984;  Ryan  y.  World  Mat.  L. 
Ins.  Co.  41  Conn.  168, 19  Am.  Rep.  490;  Bacon, 


Ben.  See.  §  159;  Alexander,  Life  Ins.  64;  Unit- 
ed States  Nat.  L.  Ins.  Co.  v.  Minch,  63  N.  Y. 
144;  Cooke,  Life  Ins.  p.  40. 

Durnin's  statement  that  he  had  never  been 
rejected  by  any  life  insurance  company,  etc., 
was  material 

EdingUm  v.  JEtna  L.  Ins.  O?.  77  N .  Y.  564, 

I  Cenl.  Rep.  624,  100  N.  Y.  636;  Bacon.  Ben. 
Soc.  §  218;  London  Assurance  v.  Mansel,  L.  R. 

II  Ch.  Div.  868. 

Where  a  specific  question  is  asked,  and  the 
applicant  makes  an  untruthful  answer,  the 
policy  is  avoided,  whether  the  answers  are  war- 
ranties or  representations,  because  the  parties 
may  by  their  contract  make  material  a  fact 
that  would  otherwise  be  immaterial. 

Bacon,  Ben.  Soc.  g  212;  see  also  §  218; 


plication  fraudulently  fUsifled  the  appllcant*8 
answexB  without  the  ]atter*s  knowledge,  and  f  orRed 
the  medical  oertiflcate,  the  Insurer  cannot  escape 
liability  to  the  insured  after  haying  bad  the  beo- 
eflts  of  the  contract.  HoArthur  v.  Home  L.  Asso. 
T8  Iowa,  836. 

Where  the  agent  of  the  insurer  suppressed  the 
genuine  application  made  by  the  Insured  and  sub* 
stituted  a  spurious  one  upon  which  the  poUcy  was 
iSBued,  the  insurer  is  nevertheless  liable  on  the  pol- 
icy. Massachusetts  L.  Ins.  Go.  v.  Bshelman,  80  O  hio 
8t647. 

Where  the  untrue  statement  in  the  application 
originated  with  l^e  agent  of  the  insurer  and  was 
unknown  to  the  insured  when  he  signed  the  appli- 
cation, the  msurer  is  estopped  to  set  up  such  false 
statement  to  defeat  the  policy.  Union  Mut.  L.  Ins. 
Oo.  v.  WUkinson,  80  CT.  8. 18  WalL  223, 20  L.  ed.  617; 
Lueders  v.  Hartford  L.  &  A  ins.  Co.  12  Fed.  Rep. 
406:  Eames  v.  Home  Ins.  Co.  04  U.  S.  621,  24  L.  ed. 
206:  New  Jersey  Mut.  L.  Ins.  Go.  v.  Baker,  94  U.  8. 
610.  24  L.  ed.  268;  Continental  L.  Ins.  Go.  v.  Cham- 
berlain, 182  U.  &  804, 88  L.  ed.  84L 

Where  the  application  which  the  insured  signed 
contained  an  express  limitation  of  the  power  of  the 
agent  to  bind  the  company  by  anything  not  ex- 
pressed therein,  the  insured  is  to  be  presumed  to  be 
aware  of  the  limitation,  and  If  he  signs  the  applica* 
tion  into  which  the  agent  has  inserted  different 
statements  than  the  insured  made,  the  latter  is 
bound  by  the  application.  New  York  L.  Ins.  Go.  v. 
Fletcher,  117  U.  &  610,  29  L.  ed.  034. 

If  the  Insurer^s  agent  after  being  informed  fuUy 
as  to  the  facts  incorrectly  states  them  in  the  appli- 
cation, the  Insurer  is  estopped  to  take  advantage 
of  the  error  to  avoid  liability  on  the  policy.  North 
American  F.  Ins.  Go.  v.  Throop,  22  Mich.  146, 7  Am. 
Bep.  688;  Planters  Ins.  Go.  v.  Myers,  56  Miss.  470, 80 
Am.  Bep.  621;  Combs  v.  Hannibal,  8.  &  I.  Oo.  48 
Mo.  148, 07  Am.  Dec.  883;  Oampbell  v.  Merchants  & 
F.  Mut.  Ins.  Co.  87  N.  H.  85,  72  Am.  Dec.  824;  Clark 
V.  Union  Mut.  F.  Ins.  Co.  40  N.  H.  888,  77  Am.  Dec. 
721;  Patten  v.  Merchants  A  F.  Mut.  F.  Ins.  Co.  40  N. 
H.  875:  Hartford  Protection  Ins.  Co.  v.  Harmer,  2 
Ohio  8t.  462;  Farmers  Ins.  Go.  v.  Williams.  80  Ohio 
6t.  684;  Eilenberger  v.  Protective  Mut.  F.  Ins.  Co.  80 
Pa.  464;  Swan  v.  Watertown  F.  Ins.  Co.  06  Pa.  87; 
May  V.  Buckeye  Mut.  Ins.  Co.  25  Wis.  201,  8  Am. 
Bep.  70;  iStna  L.  8.  F.  &  T.  Ins.  Co.  v.  Olmsfead,  21 
Mich.  246,  4  Am.  Bep.  488;  Commercial  Ins.  Co.  v. 
Bpankneble,  62  111.  68, 4  Am.  Bep.  582;  Planters  Ins. 
Co.  V.  Sorrels,  1  Bazt.  852. 26  Am.  Bep.  780;  Bing  v. 
Windsor  County  Mut.  F.  Ins.  Co.  61  Yt.  668: 
Bchwansbach  v.  Ohio  Valley  Prot.  Union,  26  W.  Va. 
622,  663;  Columbia  Ins.  Co.  v.  Cooper,  60  Fa.  881; 
Miner  v.  Fhosnlz  Ins.  Co.  27  Wis.  683,  9  Am.  Bep. 
479;  American  L.  Ins.  Co.  v.  Mahone,  88  U.  S.  21 
Wall.  162. 22  L.  ed.  603:  Bennett  v.  Agricultural  Ins. 
Co.  of  Watertown,  8  Cent  Bep.  682,  106  N.  Y.  243; 
Woodruil  v.  Imperial  F.  Ins.  Co.  88  N.  Y.  140;  Pit- 
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ney  v.  Glen*s  Falls  Ins.  Go.  66  N.  Y.  6;  O'Brien  t. 
Home  Ben.  Soc.  117  N.  Y.  810.  aflHrming  61  Hun,  485; 
Commercial  Union  Aasur.  Co.  v.  Blllott  (Pa.)  IS 
Cent.  Bep.  666. 

And  this  notwithstanding  a  stipulation  that  the 
solicitor  shall  be  the  agent  of  the  applicant  and 
not  of  the  insurer.  Miner  v,  Phosniz  Ins.  Co., 
dark  V.  Cnion  Mut.  F.  Ins.  Co.  and  Hartford  Pro- 
tection Ins.  Go.  V.  Banner,  suprtx;  Beal  v.  Park  F. 
Ins.  Go.  16  Wis.  241^  88  Am.  Dec  719;  Howard  F. 
Ins.  Co.  V.  Bruner,  38  Pa.  50;  Hough  v.  City  F.  Ins. 
Co.  29  Conn.  10, 76  Am.  Deo.  681;  May  v.  Buckeye 
Mut.  Ids.  Co.  and  Columbia  Ins.  Co.  v.  Cooper,  su- 
pro;  Planters  Mut.  Ins.  Co.  v.  Deford,  88  Md.  382. 
Cont/ra,  Kabok  v.  Phoenix  Mut  L.  Ins.  Oo.  21  N. Y. 
S.  B.  203:  Bohrbach  v.  Germania  F.  Ins.  Co.  62  N.  Y. 
47,  20  Am.  Bep.  461;  Abbott  t.  Shawmut  Mut.  F. 
Ins.  Go.8  Allen,  218. 

If  the  statements  In  the  application  relied  upon  as 
breaches  of  warranty  are  Inserted  by  the  agent  of 
the  insurer,  without  collusion  or  fraud  on  the 
part  of  the  insured,  the  insurer  is  estopped  to  set 
up  their  error  or  falsity.  Baker  v.  Home  L.  Ina. 
Co.  64  N.  Y.  648;  Miller  v.  Phoenix  Mut  L.  Ins.  OOb 
10  Cent.  Bep.  88, 107  N.  Y.  202;  Mowry  v.  Rosendale, 
74  N.  Y,  860;  Bentley  v.  Owego  Mut  Ben.  Assa  5 
N.  Y.  Supp.  228. 

An  insurance  company  cannot  repudiate  tbe 
fraud  of  its  agent  in  inserting  untrue  answers  In 
the  application,  and  thus  escape  the  obligation  of 
its  contract  merely  because  the  assured  accepted 
in  good  faith  the  act  of  the  agent,  without  exam- 
ination. Kister  V.  Lebanon  Mut  Ins.  Go.  6  L.  B.  A. 
646, 128  Pa.  558;  Bogers  v.  Phenlx  Ins.  Oo.  121  Ind. 
570;  Phcenix  Ins.  Co.  ▼.  Golden,  121  Ind.  824. 

The  insurer  cannot  take  advantage  of  a  breach 
of  warranty  arising  out  of  tbe  mistake  of  his 
agent  acting  within  his  authority  and  of  which  the 
insured  was  Innocent  Susquehanna  Mut.  F.  Ins.  Co. 
V.  Cusick,  109  Pa.  157;  Menk  v.  HomelL  Ins.  Co.  TV 
Oal.60. 

An  error  or  fraud  on  the  part  of  an  insurance 
agent  who  makes  out  an  application,  in  inserting 
erroneous  or  untruthful  statements,  is  chargeable 
to  the  insurer  and  wlU  not  defeat  the  policy. 
Johnson  v.  Dakota  F.  &  M.  Ins.  Co.  1  N.  Dak.  167; 
Phoenix  Ids.  Co.  v.  Stark,  UO  Ind.  444;  Bockf  ord 
Ids.  Co.  v.  Seyf erth,  29  Dl.  App.  518;  Boberts  ▼.  State 
Ins.  Co.  26  Mo.App.  02;  State  Ins.  Co.  v.  Taylor,  14 
Colo.  490,  20  Am.  St  Bep.  281;  Grouse  ▼.  Hartford  F. 
Ids.  Co.  70  Mich.  249. 

Although  it  is  provided  in  a  policy  of  insurance 
that  the  s^tements  in  an  application  are  warranties, 
and  if  any  of  them  are  false  the  policy  shall  be 
void.  It  is  not  forfeited  if  the  company*s  own 
agent  makes  all  the  false  statements  contained  in 
tbe  applicatioD,  and  there  was  no  fraud  or  attempt 
to  deceive  on  the  part  of  the  assured.  State  Ins. 
Co.  V.  Gray,  44  Kan.  731;  McComb  v.  Council  Blufts 
Ins.  Go.  (Iowa)  June  2, 189L 
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Phomix  Mut.  L.  Ins.  Co,  ▼.  Baddin,  120  U.  S. 

188,  80  L.  ed.  644;  Barteau  v.  Phcenix  Mut.  L. 

2ns.  Co.  67  N.  Y.  595,  citing  Banyan,  Life  Ins. 

p.  31;  Eigbie  v.  Guardian  Mut.  L,  Ins.  Co,  58 

N.  Y.  608;  Chase  v.  Hamilton  Ins.  Co.  20  N. 

Y.  52. 
Mr.  C.  Morschanser,  for  respondent: 
Defendant's  agent,  having  full  linowledffeof 

all  the  facts,  and  he  being  the  one  who  nuSsled 

Darnin,  the  defendant  cannot  now  take  ad- 

TBntage  of  it. 
(TBrien  v.  Borne  Ben.  Society,  117  N.  Y.  810; 

Midler  y.  Phanix  Mut.  L.  Ins.  Co.  10  Cent 

Rep.  88,  107  N.  Y.  292. 

Per  Curiam: 

The  uncontradicted  eYidence  in  this  case 


I  clearly  showed  that  the  assured,  just  prior  to 
I  June  20,  1887,  applied  for  insurance,  by  means 
of  a  written  applicadon  signed  by  him,  to  the 
Prudential  Life  Insurance  Company  of  Amer- 
ica, and  on  that  date  his  application  was  re- 
jected by  that  company.  The  learned  court 
found  that  the  assured  made  no  false  statements 
in  his  application  for  insurance  to  the  company 
defendant.  In  such  last-mentioned  application 
he  stated,  in  answer  to  questions  asked  therein, 
that  he  bad  applied  to  another  insurance  com- 
pany for  insurance,  but  bad  not  been  rejected. 
That  this  answer  was  false  cannot  be  disputed, 
upon  the  uncontradicted  evidence.  The  ap- 
plication, and  the  answers  thereto,  were  part 
of  the  contract  of  insurance,  and  were  made 
so  by  the  certificate.    The  answer  was  a  war* 


A  misrepreseDtation  of  a  material  fact  Inserted 
by  a  solioitlDff  affent,  without  the  knowledge  and 
oontraiy  to  the  instniotions  of  the  applicant,  in  an 
application  not  read  to  or  Xxy  blm,  although  it  con- 
tained a  printed  clause  of  which  he  did  not  know 
and  to  which  his  attention  was  not  called,  limiting 
tfaeagent*8  powers,— does  not  invalidate  the  policy. 
Tubbs  7.  Dwelllng-House  Ins.  Ck).  84  Mich.  646. 

An  insurance  company  is  estopped  by  answers 
faUely  or  improperly  written  by  its  agent  or  solic- 
ttor  to  questions  contained  in  the  appllcation«with- 
out  the  knowledge  of  the  applicant,  where  he 
made  true  answers  to  such  questions,  even  though 
the  application  was  signed  by  the  applicant  with- 
out knowing  its  contents.  State  Ins.  Go.  ▼.  Gray, 
44  Kan.  731. 

False  statements  in  the  written  application, 
which  was  wholly  prepared  and  signed  by  the  in- 
surer^ agent,  to  whom  the  Insured  made  oral  ap- 
plication stating  the  facts  truly,  are  not  available 
as  a  defense  to  the  policy  Issued  on  such  application. 
Baker  v.  Ohio  Farmers  Ins.  Co.  14  West.  Hep.  4B8, 
fO  Mich.  190. 

A  warranty  by  an  insured  that  his  answers  to  the 
medical  examiner  will  be  true  is  not  a  warranty 
that  such  answers  will  be  written  down  conrectly 
by  the  medical  examiner.  Equitable  L.  Assur. 
Boo.  V.  Hazel  wood,  8 1*  R.  A.  217, 75  Tex.  888. 

An  applicant  having  correctly  stated  the  date  of 
bis  birth  to  the  insurer^s  agent  is  not  prejudiced  by 
the  agents  mistake  in  writing  it  in  the  application. 
McCall  V.  Phoenix  Mut.  L.  Ins.  C3o.  9  W.  Va.  287, 27 
Am.  Rep.  558;  Simmons  ▼.  West  Virginia  Ins.  Co.  8 
W.Va.474. 

Where  the  insurer's  medical  examiner  filled  in 
blanks  in  the  application  differently  than  be  was 
informed  by  the  insured  after  the  latter  had  signed 
It,  the  insurer  is  not  relieved  from  liability  on  ac- 
count of  the  breach  of  warranty  so  arising.  0  rat- 
tan V.  Metropolitan  L.  Ins.  Go.  80  N.  Y.  281, 86  Am. 
Bep.  617. 

Where  the  applicant  for  life  Insurance  certlOes 
that  the  answers  written  by  the  lnsurer*s  medical 
examiner  ore  correct,  but  which  he  afterwards  al- 
leges were  recorded  differently  by  the  examiner 
than  they  were  given  to  him,  such  certificate  is  con- 
eitiflive  unless  it  appears  that  the  answers  were  not 
written  when  the  certificate  was  signed,  or  at  least 
were  not  known  to  the  insured  when  he  made  such 
signature.  Orattan  v.  Metropolitan  L.  Ins.  Co.  92 
K.  T.  274. 44  Am.  Rep.  872. 

Wbere  an  assured  correctly  states  to  the  solicit- 
ing agent  a^  the  circumstances  imder  which  prop- 
erty Is  owned  or  held  by  him,  any  error  or  neglect 
on  the  part  either  of  the  agent  or  company  in 
stating  the  title  or  interest  of  the  assured  will  not 
avoid  the  policy.  Burson  v.  Philadelphia  F.  Asso. 
laB  Pa.  207. 20  Am.  St.  Bep.  919;  Pbosnix  Ins.  Co.  v. 
Tucker,  92111. 64, 34  Am.  Bep.  106;  Crescent  Ins.  Co. 
V.  Camp,  71  Tex.  608. 

ifl  L.  R.  /^ 


An  insurance  company  is  estopped  to  deny  rep- 
resentations as  to  the  title  to  the  insured  property, 
made  in  the  application,  which  were  written  there- 
in by  its  agent  after  a  full  disclosure  to  him  of  the 
true  state  of  the  title.  Tarbell  v.  Vermont  Mut.  F. 
Ins.  Co.  68  y  t.  53. 

An  insurance  company  whose  agent  himself  pr»> 
pared  an  application  with  knowledge  of  the  fact 
that  the  insured  had  only  a  title  bond  for  his  laud, 
which  was  not  paid  for,  cannot  defeat  an  action  on 
the  policy  on  the  ground  that  the  application  im- 
properly states  that  the  insured  was  the  sole  and 
undisputed  owner  of  the  property,  and  that  it  was 
unincumbered,  where  this  was  signed  by  the  in- 
sured after  making  a  fuU  statement  of  the  facts, 
in  accordance  with  the  agent*s  theory  of  his  title. 
Key  V.  Des  Moines  Ins.  Co.  77  Iowa,  174. 

Where  an  agent  applying  to  plaintiff,  owner  of  a 
billiard  hall  and  tables,  unfamiliar  with  the  Bng- 
llsh  language,  for  insurance  on  the  hall,  was  re- 
ferred to  a  tenant,  who  signed  the  application,  and 
the  policy,  conditioned  that  the  interest  of  a  third 
party  in 'the  hall  or  contents  must  be  stated,  did 
not  state  tenant^s  interest  in  the  furniture  in  the 
hall,  of  which  fact  the  agent  had  knowledge,  plain- 
tiff can  recover  to  the  extent  of  his  interest,  upon 
a  loss  by  fire.  Diebold  v.  Phoenix  Ins.  Co.  88  Fed. 
Bep.  807. 

An  agent  of  a  mutual  insurance  company,  au- 
thorized to  issue  a  policy  of  Insurance  and  consum- 
mate the  contract,  and  who  is  informed  by  the  ap- 
plicant that  a  part  of  the  property  is  on  the  right 
of  way  of  a  railroad  company,  and  with  his  own 
hand  fills  in  the  blanks  in  the  application  for  a  pol- 
icy, and,  with  knowledge  of  the  condition  of  the 
property,  writes  ''Yes"  as  an  answer  to  the  ques- 
tion: "Do  you  own  the  land  in  fee  simple?"— 
thereby  waives  for  the  company  the  stipulation  in 
the  policy  that  it  shall  be  void  if  any  misrepresent- 
ation be  made  as  to  title  or  condition  of  the  prop- 
erty. National  Mut.  F.  Ins.  Co.  v.  Barnes,  41  Kan. 
161. 

Where  the  insurer^s  agent  although  informed  of 
any  incumbrance  by  the  applicant  omits  to  men- 
tion it  in  the  application  which  he  prepares  and 
which  the  applicant  signs  at  his  request,  the  insurer 
cannot  take  advantage  of  the  breach  of  warranty 
so  arising.  Benier  v.  Dweillng-Uouse  Ins.  Co.  74 
Wis.  89;  Crouse  v.  Hartford  F.  Ins.  Co.  79  Mich. 
249;  Commercial  Union  Assur.  Co.  v.  Elliott  (Pa.) 
12  Cent.  Rep.  668. 

Where  4fwurer*t  agemt  fdU^  KCls  up  Manlcs. 

Where  the  agent  of  the  insurer  obtains  the  ap- 
plicant's signature  to  a  blank  application  and  fills 
it  up  falsely  without  the  knowledge  of  the  insured, 
the  insurer  cannot  defend  because  of  such  falsity. 
Brown  v.  Metropolitan  L.  Ins.  Co.  8  West.  Bep. 
775,  66  Mich.  806. 

An  answer  to  an  application  for  insurance,  as  to 
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ranty,  and  upon  this  evideDoe  there  was  a 
breach  thereof.  Foot  y.  JEtna  L,  Ins,  Co,  61 
N.  Y.  571;  Cushman  v.  United  8tate$ln9,  Co,  03 
K.  Y  404.  It  is  not  important  that  the  partv 
making  the  warranty  really  believed  in  its  entire 
truth.  If  it  be  false,  it  avoids  the  contract. 
Kor  does  the  mere  knowledge  of  the  a^ent  of 
the  company,  at  the  time  when  it  is  made, 
that  the  warranty  is  false,  prevent  the  defend- 
ant from  setting  up  the  breach  as  a  defense  to 
the  action  on  the  policy.  Ibid,;  Barteau  v. 
Fhamix  Mut.  L,  Ins.  Co.  67  N.  Y.  596.  The 
finding  of  the  learned  trial  judge  that  the  ap- 
plication of  the  assured  to  the  rrudential  Life 
insurance  Company  was  withdrawn  was  not 
supported  by  any  evidence,  as  we  think,  while 
the  finding  that  the  facts  were  within  the  per- 
sonal knowledge  of  the  agent  Jacobs,  who 
procured  this  insurance,  furnishes  no  answer 
to  this  charge  of  breach  of  warranty.  Mere 
knowledge  of  the  falsity  is  not,  as  we  have 
seen,  enough  to  prevent  the  defense  from  be- 


ing set  up.  There  Is,  as  we  think,  sufficient  ev- 
idence in  this  case  to  permit  a  jury  to  find  thai 
the  agent  of  the  defendant  fraudulently  con- 
cealed from  the  assured  the  fact  that  he  had 
been  rejected  by  another  company  to  which  he 
had  applied,  through  this  same  agent;  and  that 
such  agent,  while  himself  aware  of  the  fact  of 
such  rejection,  procured  the  assured  to  make 
application  to  this  defendant  through  him,  as 
agent  of  the  company,  and  to  innocently  state 
that  he  had  not  been  rejected  by  anv  other 
company,  when  the  agent  knew  sucn  state- 
ment was  false.  If  such  were  the  case,  we 
think  the  defendant  would  not  be  entitled 
to  set  up  the  breach  of  a  warranty  which  had 
been  thus  procured.  The  case,  in  such  aspect, 
would  much  resemble  that  of  Plumb  v.  CaU 
tarattgui  County  Mut.  In».  Co:  18  N.  Y.  392, 
72  Am.  Dec.  52.  There  is  evidence  on  the 
part  of  the  defendant  which  contradicts  this 
theory,  for  the  agent  swears  the  assured  was 
rejected  June  20,  and  that  within  two  weeks 


the  applicant's  a^e,  filled  In  by  the  agent,  who  is 
told  that  the  applicant  is  Ignorant  in  the  matter,  is 
binding  on  the  insurer.  Keystone  Mut.  Ben.  Asso, 
V.  Jones,  72  Md.  963. 

Where  an  agent,  after  a  life  insurance  applica- 
tion had  been  signed,  leaving  blank  the  question 
as  to  the  weekly  wages  of  the  applicant,  without 
collusion  with  or  knowledge  of  the  applicant,  fills 
in  the  blank  with  an  untrue  statement  as  to  the 
applicant's  weekly  income,  the  company  is  not 
thereby  relieved  from  liability  under.a  warranty 
that  the  tacts  stated  are  true.  Sawyer  v.lEquitable 
Aco.  Ins.  Go.  42  Fed.  Bep.  80. 

Where  an  insurance  agent«  acting  within  the 
general  scope  of  his  business,  has  examined  an  ap- 
plicant upon  questions,  contained  in  the  blank  ap- 
plication, and  received  true  answers  thereto,  but 
omits  certain  answers,  and  the  applicant  signs  the 
application  under  the  agent's  direction,  the  policy 
is  not  rendered  null  and  void  by  such  omissions 
although  it  contains  a  provision  that  any  false  rep- 
resentation or  omission  in  the  material  facts  from 
the  application  shall  render  it  void.  Kansas  Prot. 
Union  V.  Gkurdner,  41  Kan.  807. 

Where  the  agent  of  the  insurer  inserts  in  blanks 
in  the  application  after  the  applicant  has  signed  it 
uDtrue  answers  the  insurer  is  estopped  to  set  up 
such  false  representations  to  defeat  the  insurance. 
Phosnlz  Ins.  Co.  v.  Allen,  7  West.  Rep.  407,  100  Ind. 
278. 

So,  too,  where  the  agent  unknown  to  the  appli- 
cant wrote  down  the  letter's  answers  incorrectly. 
Stone  V.  Hawkeye  Ins.  Ck).  08  Iowa,  787,  66  Am. 
Bep.  870. 

When  faltUyiM  duito  mfseofMtruetfon  offaeU  by 

agent. 

The  insurer  is  estopped  to  deny  the  snswers  in  an 
application  framed  by  his  agent  without  collusion 
or  fraud  by  the  applicant,  or  to  give  such  answers 
a  different  interpretation  than  that  adopted  by  the 
agent.  Bushaw  v.  Woman's  Mut.  Ins.  A  A.  Co.  28 
a.  Y.  S.  K.  624. 

The  applicant  is  not  responsible  If  the  answers 
given  are  misconstrued  or  recorded  incorrectly  by 
the  agent  of  the  insurer.  Kansas  Prot.  Union  v. 
Gardner,  41  Kan.  887;  Alabama  Gold  L.  Ins.  Co.  v. 
Gamer,  77  Ala.  210. 

Where  the  applicant  states  all  the  facts  and  the 
agent  puts  his  own  construction  on  them  the  in- 
surer is  estopped  to  question  the  correctness  of 
tUat  construction.  Langdon  v.  Union  Mut.  L.  Ins. 
Co.  14  Fed.  Rep.  272:  Continental  L.  Ins.  Co.  v. 
Thoena,  SO  111.  App.  485. 
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The  insured  may  show  by  parol  that  he  disclosed 
the  facts  truly  to  the.agent  of  the  insurer  and  that 
the  false  statements  m  the  application  on  account 
of  which  it  is  sought  to  avoid  the  policy  were  due 
to  the  misconstruction  of  the  facts  by  the  agenU 
Hough  V.  City  F.  Ins.  Co.  28  Conn.  10,  76  Am.  Deo. 
681. 

The  agent  of  the  insurer  having  upon  a  state- 
ment of  facts  by  the  applicant  suggested  the  an- 
swer to  the  interrogatory  as  formally  made  in  the 
application  without  asking  for  the  more  full  or 
particular  statement,  the  insurer  cannot  ohjeot 
that  the  answer  is  not  such  as  might  or  should 
have  been  made.  Higgins  v.  Phosnix  MuU  L.  Ins. 
Co.74N.Y.6w 

A  former  rejection  of  the  insured  on  his  applicar 
tion  to  a  legion  of  honor  is  not  a  breach  of  a  war- 
ranty that  he  had  never  applied  for  .insurance  in 
any  other  company,  when  the  agent  told  him  thai 
a  legion  of  honor  was  not  an  insurance  company. 
Equitable  ,L.  Assur..Soo.  v.  Hazlewood,  7  L.  B.  A* 
217,  76  Tex.  888. 

Where  the  agent  writes  in  the  application  that 
the  applicant  has  no  other  insurance,  although  the 
applicant  told  him  that  he  had  certificates  of  mem- 
bership m  co-operative  companies,  which  the 
agent  said  were  not  considered  insurance  by  hlm« 
the  company  is  bound  by  the  agent's  mterpreta- 
tion,  and  estopped  from  asserting  the  contrary. 
Continental  L.  Ins.  Co.  v.  Chamberlain,  188  U.  81 
804,88L.ed.841. 

Where  a  policy  contains  a  notice  on  its  back  that 
no  agent  has  power  to  bind  the  company  by  re- 
ceiving any  representations  or  information  not 
contamed  In  the  application,  an  expression  of 
opinion  of  an  agent,  that  insurance  in  an  aid  and 
accident  association  is  not  called  for  by  any  ques- 
tion as  to  other  insurance,  cannot  Justify  a  false 
answer  that  the  applicant  has  no  other  InsuranoeL 
McCollum  V.  Mutual  L.  Ins.  Co.  65  Hun,  106. 

A  false  conclusion  by  the  agent  of  the  insurer  as 
to  the  true  state  of  the  title  of  the  applicant  after 
being  truly  informed  of  all  the  facts  cannot  be  taken 
advantage  of  by  the  insurer.  K^  v.  Des  Moinee 
Ins.  Co.  77  Iowa,  174. 

Knowledge  of  the  assured  of  a  misrepresenta- 
tion in  the  application,  inserted  by  the  «olicitinir 
agent  with  tiie  assurance  that  it  will  make  no  dif- 
ference, will  not  avoid  the  policy,  there  being  no 
fraudulent  purpose  on  the  part  of  the  assured. 
Reynolds  v.  Iowa  &  N.  Ins.  Co.  80  Iowa,  663;  Wright 
▼.  Northwestern  Mut.  L.  Ins.  Co.  (KyJ  12  Ky.  U 
Rep.  860.  J.  G.  G. 
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thereof  be  io  infonn^  the  assured,  and  re- 
turned bim  the  premium.  What  the  trial 
court  states  in  one  of  the  findings  in  this  case 
we  think  amounts  to  merely  a  statement  of 
knowledge  of  the  agent  as  to  the  falsity  of  the 
warranty  when  it  was  made.  This  is  not  a 
defense.  There  is  no  finding  of  fraud,  and 
there  is  evidence  in  the  case  whidi,  if  believed, 
ibows  there  was  none.  We  cannot  draw  the 
iDference  of  fraud  in  the  first  instance  for  the 
purpose  of  supporting  a  judgment,  even  where 
there  is  evidence  which  would  permit  the  in- 


ference, because  there  is  also  evidence  which, 
if  believed,  negatives  its  existence,  and  the 
judgment  does  not  proceed  upon  the  ground 
of  fraud.  There  is  no  evidence  that  the  an- 
swers to  the  application  were  truly  made  and 
erroneously  taken  down  by  the  agent  of  the 
company,  and  ^ence  it  does  not  come  within 
the  O'Brien  and  other  kindred  cases.  O'Brien 
V.  Borne  Ben.  Society,  117  N.  Y.  810. 

We  muet  reverte  this  judgment,  and  grant  • 
new  trial;  costs  to  abide  the  event. 

All  concur. 


TEXAS  SUPREME  COURT, 


J.  D.  MoCARN,  Appt., 

V. 

INTERNATIONAL  &   GREAT  NORTH- 
ERN R.  CO. 
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An  tnttial  carrier  mt^y  protaet  itself  hy 
eontraet  against  liability  for  loe«  not 

oocurriDg  oa  Its  own  line  whether  the  shipment 
be  wholly  wltbln  one  state  or  be  Interstate. 

(April  Ifi,  1800.) 

APPEAL  bv  plaintiff  from  a  Judgment  of  the 
District  Court  for  Bexar  County  in  favor 
of  defendant  in  an  action  brou^^ht  to  recover 
damages  for  injuries  to  cattle  which  had  been 
delivered  to  aefendant  for  transportation. 
Affirmed. 

The  facts  are  stated  In  the  opinion. 

Mr,  Ed'ward  Dwyer,  for  appellant: 

The  railroad  company  had  authority  and 
power  to  contract  beyond  its  own  line. 

Hutchinson,  Carr.  §  161,  pp.  116,  117,  and 
anthorities  cited. 

After  a  through  contract  is  entered  into,  as 
the  one  referred  to  in  above  assignments,  the 
succeeding  or  connecting  carriers  then  become 
the  agenta  of  the  receiving  carrier. 

Hutchinson,  Carr.  g  §78,  and  authorities 
dted. 

Tlie  railroad  company,  having  contracted  to 
transport  the  catile  beyond  its  own  line  to  the 
place  of  destination,  as  in  this  case  it  did,  it 
could  not  exempt  itself  from  liability  caused 
by  negligence  of  connecting  carriers  by  a  clause 
to  that  effect  in  the  same  contract,  for  the  rea- 
son that  by  so  doing  the  carrier  limits  its  lia- 
bility for  negligence,  and  any  such  provision 
is  inconsistent  and  against  public  policy  and 
void. 

Lawson,  Carriers,  g  235;  Whittaker's  Smith, 
Neg.  pp.  289.  290;  2  Redfleld,  Railways,  p. 
144;  2  Beach,  Railways,  §  920.  and  authorities 
cited;  Merchants Biepateh  TYansp,Co.  v.  Block, 
M  Tenn.  892,  6  ^m.  St.  Rep.  847;  Galveston, 
KdH.R.  Co,  V.  Allison,  69  Tex.  193;  8  Tex. 
Ct,  App.  Civ.  Cas.  §§  8.  84;  Cfincinnati,  H,  A 
D,  5.  a>.  V.  PontiuSj  19  Ohio  St.  221;  Ortt  v. 
Minneapolis  d  8t.  L  B,  Go.  86  Minn.  896; 
Jennings  v.  Orand  Trunk  B,  Go.  59  Hun,  227; 

KoTB.~The  authorities  on  the  question  Involved 
^  the  above  case  are  too  fully  presented  in  the 
opiolon  to  need  any  further  attention  in  a  note. 
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Oondiet  v.  Orand  Trunk  B.  Go.  64  N.  Y.  600; 
Toledo,  P.  d  W.  R.  Go.  v.  MerHman,  62  111. 
123;  Bank  of  Kentucky  v.  Adams  Exp.  Go.  98 
U.  S.  174,  ^  L.  ed.  872. 

Messrs.  Barnard  ft  Green,  for  appellee: 

Although  a  common  carrier  has  the  power 
to  unconditionally  bind  itself  to  transport  and 
deliver  freight  at  any  point  far  beyond  its  own 
road,  yet  it  does  not  owe  to  the  public  any 
duty  to  transport  or  deliver  any  freight  beyond 
its  own  road,  and  when  shippers  aesire  it  to 
do  so,  it  can  do  it  upon  any  contract  contain- 
ing such  reasonable  terms,  conditions,  and 
limitations  as  the  shipper  and  carrier  may  agree 
to,  and  such  contract  is  valid  and  binding  upon 
the  parties  to  it. 

The  contract  in  this  case  contained  the  fol- 
lowing clause:  "  The  understanding  of  both 
parties  hereto  being  that  the  party  of  the  first 
part  shall  not  be  held  or  deemed  liable  for 
anything  beyond  the  line  of  the  International 
&  Great  Northern  Railroad  Company,  except- 
ing to  protect  the  through  rate  of  freight  named 
herein." 

Ft.  Wiyrth  db  D.  0.  B.  Co.  v.  Williams,  77 
Tex.  121;  Oidf,  0.  db  8.  F.  B.  Go.  v.  Baird,  76 
Tex.  256;  Harris  v.  Howe,  6  L.  R.  A.  777,  74 
Tex.  684;  Morse  v.  Brainard,  41  Yt.  650;  Steuh 
art  V.  Merchants  Despatch  Tranep,  Go.  47  Iowa, 
229,  29  Am.  Rep.  476;  Detroit  dk  M.  B,  Go.  v. 
Farmers  db  M.  Bank.  20  Wis.  122 ;  Irwin  v. 
:New  York  Gent.  AH.  B.  B.  Go.  59  N. T.  653; 
Lawson,  Carriers,  g  286,  and  cases  there  cited; 
SheUon  v.  Merchants  Dispatch  Transp.  Go.  59 
N.  Y.  268;  Blinois  Gent.  B.  Go.  v.  Frankenberg, 
54  HI.  88. 6  Am.  Rep.  92;  EfrieB.  Go.  v.  Wilcox^ 
84  111.  289,  25  Am.  Rep.  451. 

St»yton»  Oh.  J.,  delivered  the  opinion 
of  the  court: 

This  action  was  brought  bv  appellant  to 
recover  damages  for  injury  alleged  to  have 
been  caused  to  sixty  h^  of  cattle  while  in 
transit  from  Ban  Antonio,  Tex. ,  to  Chicago, 
in  the  state  of  Illinois.  The  cause  was  tried 
without  a  jury,  and  the  court  found  that 
^the  contract  for  shipment  was  a  through 
contract  from  San  Antonio,  Texas,  to  Chi- 
cago, Illinois, '^  but  that  the  contract,  among 
others,  contained  the  followed  stipulation: 
"  Tireltth.  And  it  is  further  stipulated  and 
agreed  between  the  parties  hereto  that,  in 
cause  the  livestock  mentioned  herein  Is  to  be 
transported  over  the  road  or  roads  of  any 
other  railroad  company  the  said  party  of  the 
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first  part  [appellee!  shall  be  released  from 
liability  of  every  kiod  after  said  livestock 
shall  have  left  its  road ;  and  the  party  of  the 
second  part  hereby  so  expressly  stipulates 
and  agrees ;  the  unaerstanding  of  both  parties 
hereto  being  that  the  party  of  the  first  part 
shall  not  be  held  or  deemed  lifible  for  any- 
thing beyond  the  line  of  the  International  Sb 
Great  Northern  Railroad  Company,  excepting 
to  protect  the  through  rate  of  freight  named 
herein."  The  court  further  found  that  no 
Injury  occurred  to  appellant's  cattle  while 
on  appellee's  line  of  railway,  but  that  the 
cattle  were  injured  while  on  a  couDecting 
line,  to  which  they  had  been  delivered  by 
appellee,  and  on  these  findings  rendered  a 
Judgment  against  the  plaintiff.  There  is  no 
statement  of  facts,  and  under  the  findings  it 
must  be  conceded  that  appellee  received  the 
cattle  under  an  agreement  that  they  should 
be  transported  from  San  Antonio  to  Chicago ; 
and  the  inference  is  that  to  do  this  it  was 
necessary  they  should  pass  over  road  or  roads 
other  than  tiiat  of  appellee.  That  in  such 
a  case  a  carrier  may  by  contract  protect  itself 
against  liability  for  loss  not  occurring  on  its 
own  line,  whether  the  shipment  be  wholly 
within  this  state  or  be  interstate,  we  had 
deemed  a  settled  question  in  this  court. 
GtUf,  C,  cfc  8.  F,  R.  Oo,  V.  Baird,  76  Tex. 
266 ;  Ft,  Wtn'th  A  D.  a  R.  Oo,  v.    Williams, 

77  Tex.  121 ;  Hunter  v.  SowtJiem  Pac,  R.  Oo, 
76  Tex.  195 ;  TeoMU  cfc  P.  R,  Go.    v.  Adorns, 

78  Tex.  872 ;  Harris  v.  Howe,  74  Tex.  687, 
6  L.  R.  A.  777. 

This  is  the  rule  we  understand  to  be  rec- 
ognized by  nearly  all  of  the  English  and 
American  courts.  Myrick  v.  Michigan  Cent. 
R.  Co,  107  U.  8.  102.  27  L.  ed.  326 :  Prait 
v.  Grand  Trunk  R.  Oo.  96  U.  8.  48,  24  L. 
cd.  886 ;  Ogdensburg  <Sb  L.  O.  R.  Co.  v.  Pratt, 
89  U.  8.  22  Wall.  128.  22  L.  ed.  827 ;  Ta/r- 
doe  V.  Chicago,  8t.  L.  &  N.  0.  R.  Co.  86  La. 
Ann.  16 ;  LouieviUe  db  N,  R.  Co,  v.  Meyer,  78 
Ala.  697 ;  East  Tennessee,  V.  db  G.  R.  Co.  v. 
Brumley,  6  Lea,  401 ;  MuUigan  v.  Illinois, 
Cent.  R  Co,  86  Iowa,  186;  Detroit  <Ss  M. 
R.  Co,  V.  Farmers  d  M,  Bank,  20  Wis.  124 ; 
Pendergast  v.  Adams  Exp.  Co.  101  Mass.  120 ; 
Berg  v.  Atchison,  T.  <Ss  8.  F,  R  Co,  80  Kan. 
662;  St  Louis  dt  I.  M.  R.  Co.  v.  Lamed, 
103  111.  298 ;  Field  v.  Chicago  d  R.  L  R,  Co. 
71  111.  462;  American  Exp,  Co.  v.  8e4xmd 
Nat.  Bank  of  TitusviUe,  69  Pa.  894,  8  Am. 
Rep.  268 ;  .^tna  L,  Ins.  Co.  v.  WJieeler,  49 
N.  Y.  616 ;  Snider  v.  Adams  Exp.  Co.  63  Mo. 
882 ;  TayUn-  v.  LitiU  Rock,  M,  R.  <Sb  T,  R,  Oo. 
82  Ark.  899,  29  Am.  Rep.  1 ;  Central  R.  dt 
Bkg,  Co,  V.  Amnt,  80  Ga.  196 ;  Schijf  v.  JVw 
Tcn-k  Gent,  dk  E.  R,  R,  Co,  52  How.  Pr.  91 ; 
Merchants  ZHspeUch  Tranm.  Co,  v.  Block,  86 
Tenn.  424 ;  Illinois  Cent,  R.  Co,  v.  Franken- 
berg,  64  111.  88,  6  Am.  Rep.  92;  Burroughs 
V.  Norwich  db  W,  R.  Co,  100  Mass.  26,  1 
Am.  Rep.  78;  United  States  Exp.  Co.  v. 
Rusfi,  24  Ind.  408;  Chicago  db  N,  W.  R.  Co, 
V.  Montfort,  60111.  176;  Erie  R.  Co.  v.  WiU 
eox,  84  111.  289,  26  Am.  Rep.  461 ;  Aldridge 
v.  Great  Western  R,  Co,  16  C.  B.  N.  8.  682. 

Authorities  upon  this  point  might  be  mul- 
tiplied. Even  the  case  of  Mvschamp  v.  Lan- 
caster db  P.  J.  R.  Co.,  8Mee8.  &  W.  421,  does 
not  assert  a  different  rule.    In  England  and 
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in  some  of  the  states  of  the  Union  the  mere 
receipt  of  eoods  to  be  carried  to  a  destina- 
tion beyond  the  line  of  the  carrier  who  first 
receives  them  is  held  to  evidence  a  contract 
to  transport  to  such  destination,  while  in 
others  such  receipt  is  not  held  to  evidence 
a  contract  to  convey  beyond  that  carrier 'a 
line;  but  in  the  jurisdiction  in  which  these 
diverse  rulings  are  made  there  is  a  general 
concurrence  of  opinion  in  the  proposition 
that  the  carrier  may  by  special  contract  ex- 
empt itself  from  liability  for  an  iniury  to 
freight  resulting  after  it" has  gone  into  the 
hands  of  another  carrier  to  be  transported  to 
destination.  The  ground  of  concurrence  la 
contract,  which  in  some  jurisdictions  it  is 
held  is  necessary  to  relieve  from  liability  for 
the  act  of  a  connecting  carrier  over  whose 
line  the  freight  must  or  does  pass  to  its  des- 
tination, while  in  the  others  it  is  held  that, 
in  the  absence  of  special  contract,  no  suc^ 
liability  rests  on  the  receiving  carrier  for  in- 

Juries  accruing  after  he  has  safely  passed  the 
reiffht  to  a  connecting  carrier. 
There  are,  however,  a  few  cases  in  which 
it  has  been  held  that  a  carrier,  under  such 
a  contract  as  that  involved  in  this  case,  is 
liable  for  an  injuir  to  freight  after  it  has 
passed  into  the  hands  of  a  connecting  carrier 
uninjured ;  and  among  those  are  found  some 
decisions  by  the  court  of   appeals  of  this 
state,   with  which  we  regret  to  differ.    Ib 
Gulf,  0.  db  8.  F.  R,  Co,  v.   Vaughn   (Tex. 
App.)  16  S.  W.  Rep.  776,  the  liability  of  a 
carrier  was  asserted,  although  the  shipping 
contract  was  substantially  uie  same  as  that 
involved  in  this  case ;  and  two  cases  are  in- 
voked as  authority  for  the  ruling  in  that  case. 
One  of  these  is  the  case  of  Galveston,  H,  db 
H.  R  Co,  V.  AUison,  (decided  by  this  court, ) 
69  Tex.    198.      In   that  case   the   plaintiff 
shipped  from  Galveston,  Tex.,  to  Chicago, 
111.,  five  cars  of  melons,  in  cars  adapted  to 
their  preservation  and  safe  carriage,  under 
an  agreement  that  the  melons  should  be  trans- 
ported  in  those  cars,    without  change,    to 
Chicago.    The  evidence  tended  to  sliow  that 
a  connecting  carrier,  to  whom  the  cars  were 
delivered,  placed  the  melons  in  other  cars 
less  adapted  to  their  safe  transportation,  and 
that  from  this  inj ury  resulted.    The  shipping 
contract  provided  that  the  railway  company 
should  not  be   liable  for  injury  resulting 
from  some  causes  enumerated,  and  that  the 
company  should  not  **be  liable  for  any  dam- 
age, loss,  or  injury  or^curring  not  on  its  own 
railroad.  **    In  disposing  of  the  case  it  waa 
said  that  the  averments  of  the  petition  were 
to  the  effect  that  there  was  an  agreement  that 
the  melons  should  be  carried  to  their  desti- 
nation in  the  cars  in  which  they  were  first 
placed.     There  is  a  general  expression  in  the 
opinion  that  a  carrier  undertaking  to  carry 
freight  to  a  destination  beyond  his  own  line 
cannot  contract  that  his  responsibility  shall 
terminate  at  the  end  of  his  own  line ;  but  to 
ascertain  what  a  court  actually  does  decide, 
the  facts  on  which  the  opinion  is  based  must 
be  considered,  and  no  one  paragraph  in  an 
opinion  ou^ht  to  be  considered  alone  in  arriv- 
ing at  the  intention  of  the  court.    What  this 
court  did  decide  and  intend  to  hold  is  so 
clearly  expressed  in  the  opitiion  in  the 
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that  we  can  but  feol  that,  had  the  whole 
opinion  b^n  read,  it  ought  not  to  have  been 
undeistood  to  lay  down  any  such  rule  as  that 
it  is  cited  to  sustain.  It  is  said  that  ^the 
exemption  from  liability  is,  however,  avail- 
able only  when  the  carrier  forwards  the  goods 
consigned  to  him  in  the  manner  and  by  the 
route  with  reference  to  which  the  contract  is 
made.  If  he  deviates  from  his  route,  or  for- 
wards the  goods  by  a  different  conveyance 
from  those  contemplated  by  his  agreement, 
he  becomes  an  insurer  of  the  goods,  and  can- 
not avail  himself  of  any  exception  made  in 
His  behalf  in  the  contract. "  latman  v.  Oin- 
cinnati,  H.  di  D,  R  Co.  2  Disney.  248; 
BMn$(m  v.  Merchants  Deapateh  Trarup,  Co, 
45  Iowa,  470.  '*The  contract  to  forward  the 
melons  in  this  case  through  from  Galveston 
to  Chicago  on  the  cars  on  which  they  were 
loaded  was  an  entirety.  By  changing  the 
cars  after  they  left  appellant's  road  the  risk 
of  their  safe  transportation  was  assumed  by 
its  agents,  the  connecting  line,  when  the 
change  occurred,  for  tJie  company,  and  it  be- 
came liable,  notwithstanding  the  stipulation 
agains*  damage  beyond  its'  own  terminus. 
A  case  in  point  is  that  of  Stewart  v.  Mer- 
chants  Despatch  Transp.  Co. ,  47  Iowa,  229,  29 
Am.  Rep.  476.  These  goods  were  delivered 
to  a  transportation  company  at  Worchester, 
l^Iassachusetts,  to  be  taken  to  Muscatine, 
Iowa,  through  without  transfer,  in  cars  owned 
and  controlled  by  the  company,  and  Uie  con- 
tract contained  a  clause  of  exemption  against 
liability  for  loss  by  fire.  When  the  goods 
reached  Chicaffo  they  were  transferred  to  a 
warehouse,  and  consumed  by  fire  the  same 
day.  It  was  held  that  the  company  was  liable 
for  the  loss  notwithstanding  the  exemp- 
tion. The  contract  in  this  case,  so  far  as  the 
limitation  of  liability  is  concerned,  was,  in 
effect,  that  the  defendant  company  was  not 
to  be  liable  for  any  damage  or  loss  occurring 
beyond  their  own  route,  provided  the  freight 
should  not  be  chan^red  from  the  cars  in  whidi 
it  was  shipped. "  Instead  of  being  a  decision 
in  favor  of  the  rule  for  which  it  was  cited, 
the  direct  holding  in  the  opinion,  as  well  as 
all  the  implications,  are  so  strongly  to  the 
contrary  that  the  views  of  this  court  in  that 
case  ought  not  to  be  misunderstood. 

The  other  case  cited  in  support  of  the  ad- 
verse rule  is  Bank  qf  Kentucky  v.  Adams  ESxp, 
Co. .  98  U.  8.  174,  23  L.  ed.  872,  but  it  seems 
to  us  the  opinion  asserts  no  such  rule  as  it 
was  cited  to  maintain.  That  case  was  simply 
this :  The  Southern  Express  Company  and 
Adams  Express  Company  were  engaged  in 
the  express  business  between  New  Orleans, 
La.,  and  Louisville,  Ey.  ;  the  former  trans- 
porting a  package  of  money  from  New 
Orleans,  to  Humboldt,  Tenn.,  where  it  was 
delivered  to  tiie  latter  for  transportation  to 
plaintiff  at  Louisville.  There  was  aeon  tract 
between  the  express  companies  by  which  they 
divided  the  compensation  for  such  carriage 
in  proportion  to  the  distance  a  package 
might  be  transported  by  them  respectively. 
Between  Humboldt  and  Louisville  both  com- 
panies employed  the  same  messenger,  who 
was  exclusively  subject  to  the  orders  of  the 
Southern  Express  Company  when  south  of 
the  northern  boundary  of  the  state  of  Tennes- 
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see,  and  to  the  orders  of  the  Adams  Express 
Company  when  north  of  that  boundary.  The 
shipping  Contract  contained  a  clause  exempt- 
ing the  carrier  with  which  it  was  made  from 
liability  for  loss  "occasioned  by  the  dangers 
of  railroad  transportation,  or  ocean  or  river 
navigation,  or  by  fire  or  storm, "  and  it  pro- 
videa  that  this  should  inure  to  the  benefit 
of  any  person  or  company  to  whom  the  prop- 
erty might  be  delivered  for  transportation. 
When  the  package  was  delivered  at  Hum- 
boldt to  the  Adams  Express  Company's  mes- 
senger, who  was  the  messenger  of  both  com- 
panies, he  took  charge  of  it,  and  placed  it 
in  an  iron  safe,  and  deposited  the  safe  in  an 
apartment  of  the  car  set  apart  for  the  use  of 
tiie  express  company,  for  transportation  to 
Louisville.  While  the  train  to  which  the 
car  containing  the  packages  was  attached  was 
passing  over  a  trestle,  and,  while  the  pack- 
age was  in  the  exclusive  charge  of  the  mes* 
senger,  the  trestle  over  which  the  car  was 
passing  gave  way,  and  the  car  was  thrown 
from  tne  track,  caught  fire  from  the  loco- 
motive, and,  with  the  money  in  the  safe, 
these  were  together  burned.  The  action  was 
brought  against  the  Adams  Express  Com- 
pany, and,  there  being  some  evidence  that 
the  accident  was  caused  by  a  defective  trestle, 
the  circuit  ^urt  in  effect  instructed  the  jury 
that  the  exceptions  from  liability  found  in 
the  shipping  contract  exempted  the  express 
company  from  liability,  even  though  the  ac- 
cident may  have  occurred  through  the  negli- 
gence of  the  railway  company  to  transport 
the  express  company's  messenger  and  pack- 
ages in  his  possession  and  custody.  From 
this  statement  it  will  be  seen  that  no  such 
question  was  presented  in  that  case  as  arises 
in  this.  The  claim  was  that  the  shipping 
contract  exempted  the  express  company  from 
liability  for  a  loss  occurring  through  the 
negligence  of  the  railway  company  it  had 
employed  to  transport  its  messenger  and  the 
packages  in  his  exclusive  possession.  The 
court,  in  effect,  held  that  the  railway  com- 
pany was  the  servant  of  the  express  com- 
pany, for  whose  negligence  the  latter  was 
responsible,  and  that  for  this  reason,  amone 
others,  the  exemption  from  liability  could 
not  be  allowed.  The  express  company  had 
no  means  whereby  to  transport  such  packages 
as  it  mieht  contract  to  transmit,  other  than 
such  as  it  might  hire  from  railway  or  other 
companies  or  persons  engaged  in  the  busi- 
ness of  transportation;  and,  if  such  com- 
panies or  persons  were  not  to  be  deemed  the 
servants  of  the  express  company,  that  liabil- 
ity from  which  uie  common  carrier  cannot 
escape  by  contract  could  not  be  fixed  on  either 
in  such  cases.  That  the  express  company 
was  a  common  carrier  in  that  instance  was 
not  denied,  and  it  was  declared  so  to  be  by 
the  court ;  but  its  claim  was  that  it  was  re- 
lieved from  liability  by  the  contract.  This 
the  court  denied,  on  the  ground  before  stated, 
and  then  proceeded  to  show  how  the  case 
would  stand  as  to  the  carrier,  under  the  facts 
of  the  case,  as  follows :  "  Express  companies 
make  their  own  bargains  with  the  companies 
they  employ,  while  they  keep  the  property 
in  their  own  charge,  usually  attended  by  a 
messenger.    It  was  so  in  the  present  case. 
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The  defendants  had  an  arrangement  with  the 
railroad  company,  under  which  the  packages 
of  money,  inclosed  in  an  iron  safe,  were  put 
into  an  apartment  of  a  car  set  apart  for  the 
use  of  the  express  company.  Yet  the  safe 
contain! nff  the  packages  continued  in  the 
custody  of  the  messenger.  Therefore,  as  be- 
tween the  defendants  and  the  railroad  com- 
pany, it  may  be  doubted  whether  the  relation 
was  that  oi  a  common  carrier  to  his  con- 
signor, because  the  company  had  not  the 
package  in  charge.  The  department  in  the 
car  was  the  defendant's  for  the  time  being ; 
and  if  the  defendant  retained  the  custody  of 
the  packages  carried,  instead  of  trusting  them 
to  the  company,  the  latter  did  not  insure  the 
carriage.  AfiUa  v.  Cattle,  6  Bing.  748 ;  T&wer 
▼.  Utica  dh  8,  R.  Oo,  1  Hill.  47,  42  Am. 
Dec.  86 ;  Kedf .  Railroads,  g  74.  .  .  .  Had  the 
packages  been  delivered  to  the  charge  of  the 
railroad  company,  without  any  stipulation 
for  exemption  from  the  ordinary  liability  of 
carriers,  it  would  have  been  an  insurer  both 
to  the  express  company  and  to  the  plaintiff. 
But,  as  tiiev  were  not  so  delivered,  the  right 
ot  the  plaintiff  to  the  extremest  constant 
vigilance  during  all  stages  of  the  carriage 
is  lost  if  the  defendants  are  not  answerable 
for  the  negligence  of  the  railroad  company, 
notwithstanding  the  exception  in  Iheir  bills 
of  lading.*'  The  same  court,  in  uie  subse- 
quent case  of  MffHck  v.  Michigan  Cent.  B. 
Co..  107  U.  8.  106.  27  L.  ed.  826,  said:  -A 
railroad  company  is  a  carrier  of  goods  for 
the  public,  and,  as  such,  is  bound  to  convey 
safely  whatever  ^oods  are  intrusted  to  it  for 
transportation,  within  the  course  of  its  busi- 
ness, to  the  end  of  its  route,  and  there  de- 
posit them  in  a  suitable  place  for  their 
owners,  or  consignees.  If  the  road  of  the 
company  connects  with  other  roads,  and  ffoods 
are  received  for  transportation  beyond  the 
termination  of  its  own  line,  there  is  super- 
added to  its  duty  as  a  common  carrier  that 
of  a  forwarder  by  the  connecting  line ;  that 
is,  to  deliver  safely  the  goods  to  such  line,  — 
the  next  carrier  on  the  route.  This  forward- 
ing duty  arises  from  the  obligation  implied 
In  taking  the  goods  for  the  point  beyond  its 
own  line.  Tne  common  law  imposes  no 
greater  duty  than  this.  If  more  is  expected 
From  the  company  receiving  the  shipment, 
there  must  be  a  special  agreement  for  it. 
.  .  .  The  general  doctrine,  then,  as  to 
transportation  by  connecting  lines,  approved 
by  this  court,  and  also  by  a  majority  of  the 
state  courts,  amounts  to  this:  That  each 
road  confining  itself  to  its  common- law  lia- 
bility, is  only  bound,  in  the  absence  of  a 
special  contract,  to  safely  carry  over  its  own 
route,  and  safely  to  deliver  to  the  next  con- 
necting carrier,  but  that  any  one  of  the  com- 
panies may  atrree  that  over  the  whole  route 
its  liability  ^all  extend.  In  the  absence  of 
a  special  agreement  to  that  effect,  such  lia- 
bility will  not  attach,  and  the  agreement 
will  not  be  inferred  from  doubtful  expres- 
sions or  loose  language,  but  only  from  clear 
and  satisfactory  evidence." 

Can  an  obligation,  based  alone  on  contract, 
arise  in  the  face  of  an  express  agreement  that 
it  shall  not  exist?  That  is  the  question  in- 
volved in  this  and  like  cases,  and  to  it,  in 
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our  opinion,  there  can  be  but  one  answer. 
No  court  will  assert  that  a  common  carrier 
is  under  obligation  to  carry,  or  to  contract 
to  carry,  beyond  its  own  line ;  but  the  decis- 
ion to  which  we  have  referred,  and  any 
others  that  may  be  in  harmony  with  it,  in 
effect  hold  that  the  reception  of  freight  des- 
tined, and  known  to  be  destined,  to  a  point 
beyond  the  carrier's  line  who  receives  it 
when  the  rate  for  through  transit  is  fixed  hr 
that  carrier,  constitutes  a  contract  by  whicA 
that  carrier  assumes  the  duties  and  obliga* 
tions  of  a  common  carrier  for  through  tran- 
sit, and  thereby  becomes  liable  for  t^e 
negligence  oi  every  connecting  carrier  in  the 
route,  notwithstanding  the  initial  carrier,  in 
the  paper  which  evidences  the  only  oontmci, 
expressly  contracts  that  it  shall  not  be  so 
bound.  Such  a  construction  of  such  a  con- 
tract, it  seems  to  us,  violates  every  recog- 
nized canon  of  construction  applicable  u^ 
such  a  matter,  and  denies  effect  to  the  clearly 
expressed  intention  of  the  parties  when  lie 
law  interposes  no  obstacle  to  the  enforcen  ent 
of  such  intention  based  on  grounds  of  pub  ic 
policy  or  other  reason.  It  seems  to  us  a  mis- 
take to  assume  that  the  initial  carrier, 
throughout  an  entire  route  formed  by  two  or 
more  independent  but  connecting  lines,  be- 
comes a  common  cairier  when  neither  the 
rules  of  law  nor  the  contract  of  the  parties 
creates  that  relation,  and  upon  this  false 
assumption  to  base  the  proposition  that  :t 
cannot  exempt  itself  from  liability  for  tl  e 
negligence  oi  a  connecting  carrier  becau:e 
the  latter  is  the  agent  or  servant  of  tl« 
former.  If  the  relation  be  conceded.  tL« 
proposition  based  on  it  would  be  a  sequence^ 
but,  that  failing,  the  conclusion  drawn  from 
it  falls.  Under  the  weight  of  American 
authority  the  contract  in  this  case  does  not 
operate  as  a  restriction  on  or  exemption  from 
liability ;  for  to  give  that  liability,  it,  but 
for  the  contract,  must  have  existed,  while 
the  contract  was,  in  effect,  an  express  agree- 
ment that  no  such  liability  existed,  or  was 
intended  or  understood  to  exist.  Under  Eng* 
li^  and  some  American  decisions  the  con- 
tract would  operate  as  a  restriction  on  the 
initial  carrier's  common-law  liabilitv,  for 
in  such  a  case,  under  that  line  of  decisions, 
the  liability  would  exist  in  the  absence  of 
the  contract;  but  these  decisions  recognise 
the  right  of  such  a  carrier  to  limit  his  lia- 
bility to  his  own  line ;  for  in  such  cases  tliere 
is  always  a  liabilit^r  resting  on  some  one  of 
the  connecting  carriers  for  injury  resulting 
from  the  negligence  of  itself  or  servants,  ana 
in  some  Jurisdictions  the  full  common- law 
liability  will  rest  on  some  connecting  car- 
rier at  all  times.  The  latter  would  be  true 
where  freight  was  carried  over  two  or  more 
connecting  lines  all  wholly  within  this 
state,  for  no  one  of  them  could  restrict  ita 
own  common-law  liability  for  contract,  but 
the  liability  of  connecting  carriers  for  injury 
to  freight  while  in  the  possession  of  one  of 
them  is  not  the  common -law  liability.  It  is 
unnecessary,  in  this  case,  to  inquire  what 
state  of  facts  between  connecting  carriers 
would  be  sufficient  to  cast  upon  each  the 
liability  of  a  common  carrier  for  the  neg- 
I  ligence  of  another ;  for  no  facts  are  found 
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in  the  record  mftking  such  an  inquiiy  neoes- 1     There  was  no  error  in  the  prooeedingii  and 
eary.  I  the  judgment  toiU  ba  aprmetL 


LOUISIANA  SUPREME  COURT. 


Denis  CLEMENTS  et  al. 

V, 

LOUI8IANAELECTRICLIGHTCO.,i4i)p<. 
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M.  The  Ttolatloa  of  a  dntjr  apeellled  by 
Ijkw  la  negfli^gfenee;  therefore,  when  a  city 
oondinanoe  under  which  an  electric  Ugbtinir  com- 
pany is  operated  requires  it  to  have  the  ^^spllces" 
on  its  wlra  perfectly  insulated,  the  failure  to  do 
so  iB  neirligoncei 

8.  A  person  whose  oeeuiiatioa  brinfl^ 
hia  in  proxtmity  to  the  company's 
wAi'es  has  a  right  to  believe  that  the  wires  have 
been  insulated  and  the  ordinance  oomplled  with. 
He  is  required  to  look  for  patent  defects  in 
the  insulation  only.  If,  not  aware  of  a  latent  de- 
fect, he  comes  in  contact  with  the  wire,  and  is 
injured  without  fault  on  his  part,  the  company  jte 
responsible. 

8»  When  the  action  of  both  parties  mnst 

have  concnrred  to  produce  the  injnry » 

it  devolves  upon  the  plaintiff  to  show  that  ne 
was  not  himself  guilty  of  negligence. 

4.   This  prcK>f  need  not  bo  direct*  but  may 

bo  iuf erred  from  the  circumstances  of  the  case. 

6.  Where  an  electric  wire  is  stretched 
over  a  roof*  and  a  party  goes  on  the  roof  to 
repair  it,  and  the  wire  is  of  that  height  above  the 
roof  that  the  oliances  are  that  he  will  come  in 
contact  with  it  by  going  under  it,  or  stepping 
over  it,  it  is  not  negligence  to  pursue  either 
mode  of  crossing,  if  he  exercises  all  necessary 
and  prudent  care  to  protect  himself,  in  propor- 
tion to  the  danger. 

6.  When  a  person  is  employed  in  the 
presence  of  a  known  dM^er*  to  consti- 
tute contributory  negligence  it  must  be  shown 
that  the  plaintiff  voluntarily  and  unnecessarily 
exposed  himself  to  the  danger. 

(May  2,  ISOB.) 

APPEAL  by  defendant  from  a  Judgment  of 
the  Civil  District  Court  for  the  Parish  of 
Orleans  in  favor  of  plaintiffs  in  an  action 
brooght  to  recover  damages  for  the  death  of 
tbeir  son  which  was  afieged  to  have  been 
caused  by  defendant's  negligence.  Modified 
and  afirmed. 

The  facts  are  stated  in  the  opinion. 
MeMTB.  Farrar*  Jonas  ft  Kmttschnitt 
for  appellant. 

Mestrs.  J.  R.  Beckwith  and  J.  B.  Fish- 
for  appellee. 


McEnery»  J.,  delivered  the  opinion  of  the 
court: 
Joseph  Clements  was  killed  on  the  4th  day  of 

•Head  notes  by  MoBnxrt,  j; 


October,  1890,  by  an  electric  current  from  the 
wires  of  the  defendant  company,  while  engaged 
in  repairing  the  gallery  roof  at  the  corner  of  Gra- 
vier  and  Camp  streets,  in  the  city  of  New  Or- 
leans. The  plaintiffs,  the  father  and  mother 
of  the  deceased,  sue  the  defendant  company 
for  damages  for  the  death  of  their  son.  There 
was  Judgment  for  the  plaintiffs  for  |5,000,  and 
the  defendant  appealed. 

Joseph  Clements  was  a  tinsmith  by  occupa- 
tion. He  had  beeu  employed  to  go  on  the  roof 
of  the  gallery  to  repair  the  same  by  a  con- 
tractor. He  was  accompanied  by  another 
yoimg  man,  Alfred  Anderson.  In  half  an 
hour  after  they  went  on  the  roof  Clements  was 
killed  by  coming  in  contact  with  defendant's 
wires.  Two  of  defendant's  wires  run  up  and 
down  Camp  street,  over  the  roof  of  this  gal- 
lery. They  were  2  feet  4  inches  above  it 
They  were  some  17  inches  distant  from  each 
other,  and  the  inside  wire  was  about  4  feet 
from  the  Camp  street  edge  of  the  gallery. 
The  wires  were  fastened  to  a  support  or '  *horse" 
on  the  gallery,  and  the  inside  wire,  to  prevent 
its  contact  with  other  wires,  was  secured  to  the 
"horse"  by  a  piece  of  telephone  wire.  Be- 
tween the  "horse"  and  the  Gravier  street  side 
of  the  gallerv  there  was,  on  the  inside  wire,  a 
Joint  covered  with  insulating  tape.  To  all  ap- 
pearances it  was  in  good  condition,  but  had 
been  worn  by  the  exposure  to  the  weather,  and 
had  evidently  lost  some  of  its  insulating  prop- 
erties. The  defects,  however,  were  not  vis- 
ible, but  were  exhibited  during  a  storm,  as 
shown  by  the  testimony  of  8.  W.  Bennett. 
From  his  testimony,  it  is  shown  that  the  insu- 
lating tape  had  been  defective  for  a  considera- 
ble tSne.  He  occupied  a  room  fronting  on  the 
roof,  and  forbade  his  employes  from  going  on 
it,  on  account  of  the  want  ofproper  and  safe 
insulation  over  the  wires.  Clements  and  his 
companion  were  engaged  in  cleaning  the  roof, 
the  fli-st  in  sweeping  and  the  other  in  cariring 
off  the  dirt.  The  fatal  ioiury  to  young  Clem- 
ents was  rapid  in  its  results;  so  quick  in  exe- 
cution that  no  witness,  not  even  the  witness 
who  was  on  the  roof  with  him,  was  able  to 
state  with  precision  his  position  when  he  re- 
ceived the  diock  from  the  wire.  But  we  think, 
from  all  the  attendant  circumstances,  that  he 
was  either  stepping  over  the  wire  or  going  un- 
der it.  It  is  probable  that  he  came  in  contact 
with  both  wires,  making  a  short  circuit,  in- 
creasing the  energy  of  the  electric  force.  The 
unprotected  or  uninsulated  places  which  were 
not  visible  on  the  splice  in  the  wire  came  in 
contact  with  bis  body  under  the  right  shoulder 
blade.  The  wires  were  so  close  to  the  roof 
that,  to  pass  from  where  Clements  was  first 
seen  sweeping,  to  the  gutter,  he  must  either 


Nora.— The  great  rapidity  with  which  electrlo 
wires  are  multiplying  In  all  parts  of  the  country 
and  In  almost  constant  proximity  to  people, 
whether  In  doors  or  out  of  doors,  gives  much  Im- 
portance to  the  above  decision. 

19  L.  R.  A. 


The  rule  that  violation  of  a  legal  duty  is  negli- 
gence seems  manifestly  Just  when  applied  to  the 
case  of  such  dangerous  agencies  as  electricity, 
even  If  there  should  be  any  question  about  Jt  in 
more  trivial  matters. 


See  also  18  L.  R.  A.  479:  22  L.  R.  A.   ToO:  25  L.  R.  A.  5.52:  25  L.  R.  A.  101;  28  L. 
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haye  Bteppea  over  or  crawled  under.  From 
the  distance  of  the  wire  above  the  roof,  to 
step  over  would  in  all  probability  have 
brought  Clements'  body  in  contact  with  one  or 
both  wires.  He  was  only  of  medium  height, 
and  to  step  two  feet  four  inches  would  require 
not  only  exertion,  but  some  skill,  to  keep  clear 
of  touching  the  wires.  It  is  in  evidence  that 
about  the  time  the  accident  occurred  there  was 
considerable  leakage  on  defendant's  line  of 
wires,  and  this  is  urged  as  evidence  of  neglect 
on  the  part  of  defendant,  because  it  showed 
defective  insulation.  But  the  general  defect 
along  the  defendant's  line  cannot  be  evidence 
of  want  of  due  diligence  and  care.  It  must  be 
shown  that  the  accident  was  occasioned  by 
some  defect  at  the  point  where  the  injury  was 
inflicted.  Nivetia  v.  New  OrUatu  dtJUB.B. 
Co,  42  La.  Ann.  1163. 

We  are  aware  of  the  difficulty  which  con- 
fronts the  defendant  company  in  keeping  its 
many  wires,  passing  over  a  large  territory,  to 
great  distances,  in  a  condition  of  perfect  insu- 
lation. Parts  of  the  line  will  necessarily  be- 
come uncovered,  and  all  that  can  be  expected 
ia  that  the  company  will  inspect  its  lines,  and 
repair  defects  as  early  as  practicable.  The 
particular  defect  in  insulation  in  this  case 
which  is  complained  of  was  one  of  long  stand- 
ing, and.  by  a  careful  inspection  of  its  lines,  it 
would  have  been  brought  to  its  notice.  By 
city  ordinance  806,  council  series,  the  legal 
duty  of  the  defendant  is  specified.  Section  8 
of  the  ordinance  provides  "that  all  splices  or 
joints,  wherever  the  same  may  occur,  shall  be 
thoroughly  soldered,  after  such  Joint  or  splice 
is  made,  and,  in  addition  thereto,  shall  be  well 
and  thoroughly  wrapped  with  kerite  tape  or 
other  insulating  material,  so  as  to  produce  per- 
fect insulation  at  such  joint  or  splice."  This 
ordinaoce  was  a  contract  with  each  and  every 
inhabitant  of  the  city.  The  defendant's  stand- 
ard of  duty  was  fixed  by  it,  and  it  is  the  same 
under  all  circumstances,  and  its  omission  is  neg- 
lect. The  first  requirements  of  the  plain  tins 
was  to  show  the  existence  of  this  duty  which 
they  alleged  had  not  been  performed,  and,  hav- 
ing shown  this,  they  must  show  a  failure  to 
perform  the  duty,  and  thus  establish  negligence 
on  the  part  of  the  defendant.  It  is  an  amrma- 
tive  fact,  the  presumption  being,  until  the  con- 
trary appears,  that  every  person  will  perform 
the  duty  enjoined  by  law  or  imposed  by  con- 
tract. Cooley,  Torte,  859.  661.  In  many 
cases  evidence  of  the  injury  done  makes  out  a 
prima  facie  case;  for  instance,  where  a  bailee 
returns  in  an  injured  condition  an  article  which 
has  been  loaned  to  him,  or  where  a  passenger 
on  a  railway  train  is  injured  without  fault  on 
his  part.  The  city  ordinance  does  not  specify 
at  what  particular  localities  splices  shall  be  per- 
fectly Insulated.  On  all  parts  of  the  line  of 
defendant  company  where  they  occur  the  duty 
is  specified.  The  wire  of  defendant  was 
spliced,  and  was  not  insulated,  as  required  by 
the  ordinance.  It  passed  over  a  roof,  to  which 
people  in  adjoining  rooms  had  access,  and 
where,  in  the  course  of  time,  mechanics  must 
go  to  make  repairs,  or  laborers  to  sweep  off  or 
clean  the  roof.  It  was  the  duty  of  the  com- 
pany, independent  of  any  statutoiy  regulation, 
to  see  that  its  lines  were  safe  for  those  who 
by  their  occupations  were  brought  in  dose 
16  L.  R.  A. 


proximity  to  them.  In  this  respect^  and  in 
this  particular  case,  we  are  of  the  opinion  that 
the  defendant's  negligence  caused  the  death  of 
Clements. 

But  notwithstinding  this  fault  of  defendant, 
if  the  evidence  shows  that  the  plaintiff  himself 
was  guilty  of  negligence  contributing  to  the 
InlutT,  he  cannot  recover.    The .  question  i» 
whether  the  act  of  the  party  injured  had  a. 
natural  tendency  to  expose  him  directly  to  the 
danger  which   resultea   in  the  injury  com* 
plained  of.    If  the  plaintiff  could,  by  the  ex- 
ercise of  reasonable  care,  at  or  just  before  the 
happening  of  the  injury  to  him,  have  avoided 
the  same,  oe  cannot  recover  damages  for  the 
injury.    When   the   action    of    both    partiea 
must  have  concurred  to  produce  the  injury,  it 
devolves  upon  the  plaintiff  to  show  that  he 
was  not  himself  guilty  of  negligence.    He 
must  show  afiirmaUvely  that  he  was  in  the  ex- 
ercise of  due  and  reasonable  care  when  the  in- 
juty  happened.    Deikman  v.  Morgan'i  L,  dk 
T.  JR.  db  8.  8.  Co.  40  La.  Ann.  787;  Kepper^f 
y.  HafMden,  88  HI.  854;  Been  v.  Eoueatonic 
R  Co.  19  Conn.  566;  Hals  v.  Smith,  78  N.  T. 
480;  Murphy  v.  Deane,  101  Mass.  455,  8  Am. 
Rep.  890.    This  proof  need  not  be  direct,  but 
may  be  inferred  from  the  circumstances  of  the 
case.    Mayo  y.  Boeton  A  M,  R,  Co,  104  Haas. 
187;  Myhan  v.  EUctrie  Light  db  P.Co.UIa. 
Ann.  964;  2  Thomp.  Neg.  1178. 

The  deceased,  Clements,  was  lawfully  on  the 
gallery  roof.  He  was  engaged  in  a  service 
that  necessarily  required  him  to  run  the  risk  of 
coming  in  contact  with  defendant's  wires, 
either  oy  stepping  over  them  or  going  under 
them.  It  is  probable  that  the  latter  mode  was 
the  most  convenient,  and  there  is  no  evidence 
that  in  so  doing  he  incurred  any  greater  risk. 
The  wires  were  visible,  and  to  all  appearances 
were  safe.  The  great  force  that  was  being  car- 
ried over  the  wire  gave  no  evidence  of  lt» 
existence.  There  was  no  means  for  a  man 
of  ordinary  education  to  distinguish  whether 
the  wire  was  dead  or  alive.  It  had  all 
the  appearance  of  having  been  properly 
insulated.  From  this  fact  there  was  an  in- 
vitation or  inducement  held  out  to  Clem- 
ents to  risk  the  consequence  of  contact. 
He  had  a  right  to  believe  tney  were  safe,  and 
that  the  company  had  complied  with  its  duties 
specified  by  law.  He  was  required  to  look  for 
patent  and  not  latent  defecta  Had  he  known 
of  the  defective  insulation,  and  put  himself  in 
contact  with  the  wire,  he  would  have  assumed 
the  risk.  The  defect  was  hidden,  and  the  in* 
sulation  wrapping  wss  defective.  It  is  certain, 
had  it  been  properly  wrapped.  Clements  would 
not  have  been  killed.  His  death  is  conclusive 
proof  of  the  defect  of  the  insulation  and  the 
negligence  of  defendant.  He  exercised  rea- 
soname  care  in  going  under  the  wire  in  the 
performance  of  his  duty,  as  he  had  a  right  to 
believe,  from  external  appesrances,  that  the 
wire  was  safe.  His  action  was  such  as  not  ta 
tend  to  expose  himself  directly  to  the  danger 
which  resulted  in  the  injury.'  In  fact,  there 
was  no  apparent  danger. 

But  it  is  urged  that  Clements  was  cautioned 
to  keep  away  from  the  wires  by  his  employer, 
Brady,  an(i  his  failure  to  do  so  was  gross  care- 
lessness on  his  part.  The  evidence  on  this 
point  is  as  follows:    "  Question.     Did  yon 
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call  Clements'  attention  to  the  wires?  An- 
swer. No,  sir;  I  cautioned  him  to  be  careful 
of  the  wires.  Every  man  who  goes  over  a  roof 
must  keep  away  from  the  wires.  Q.  It  is  the 
budness  of  a  man  who  goes  over  a  roof  to  keep 
sway  from  them?  A.  Yes,  sir.  Q.  Did  he 
understand  that  business?  A.  Yes,  sir.  Q. 
Did  yon  cantion  him  that  morning  to  keep 
swav  from  the  wires?  A.  Yes,  sir."  Clem* 
<Dts  attention  was  not  directed  to  any  pariicu- 
lar  danger  from  the  wires.  No  apparent  de 
feet  was  pointed  oat  to  him.  The  admonition 
to  bim  was  only  of  a  danger  which  he  knew  to 
exist,  according  to  the  statement  of  Brady,  be- 
fore he  advised  him  to  be  cautions  of  going 
near  the  wires,  or  to  keep  away  from  tnem. 
There  was  only  that  instinctive  dread  of  dan- 
ger which  overtakes  one  when  he  approaches 
a  railroad  track.  The  track  in  itself  is  not 
dangerous,  and  is  only  made  so  by  the  passage 
of  a  train  of  cars  over  it.  They  announce 
their  approach,  and  hence  a  person,  before  he 
attempts  to  cross  the  track,  must  exercise 
great  caution,  stop  and  listen,  and  look  up 
and  down  tbe  track.  Having  done  this,  if  a 
train  approaches  silently,  without  the  accus- 
tomed signal,  and  inlures  him,  he  would  be 
entitled  to  recover  damages  for  tbe  injury. 
Cvrley  v.  JUinois  Cent,  R.  Vo.  40  La.  Ann.  817; 
Brawn  v.  Textu  A  P,  R  €h,  ^Iol,  Ann.  350. 
Tbe  electric  wires  gave  no  signal  of  danger. 
Listening  would  not  have  revealed  any  dan- 
ger. It  is  hidden  and  silent  But  they  are 
disarmed  of  danger  if  properly  insulated.  By 
looking,  one  can  see  if  there  are  evidences  of 
insulation.  If  there  are  evidences  of  it,  and 
DO  defects  are  visible  after  careful  inspection, 
one  whose  employment  brings  him  in  close 
proximity  to  the  wire,  and  which  be  has  to 
pass,  either  over  or  under  it,  is  not  guilty  of  con- 
tribatory  negligence  by  coming  in  contact 
with  it,  unless  he  does  it  unnecessarily,  and 
without  pro])er  precautions  for  bis  safety.  It 
cannot  be  said  tbat  when  Clements  went;  on  to 
tbe  roof  to  repair  it  he  went  into  the  presence 
of  known  danger,  and  assumed  the  hazards  of 
tbe  employment.  The  employment  was  not 
dangerous.  The  wires,  if  properly  insulated, 
as  above  stated,  would  have  been  harmless. 
It  was  only  a  remote  danger  which  he  had  to 
risk,  and  this  depending  upon  tbe  fact  whether 
or  not  the  defendant  company  had  done  its 
duty  as  specified  by  law.  The  external  ap- 
pearaqces,  the  only  indications  of  performed 


duty  to  which  dements'  attention  eoold  be 
fixed,  were  guaranties  that  the  defendant 
company  had  done  its  duty.  These  appear- 
ances assured  him  that,  in  the  performance  of 
his  work  in  sweeping  the  roof,  it  was  not  dan- 
gerous for  bim  to  riw  fping  over  or  under  the 
wire.  Bomar  v.  Louisiana  N,  A  8,  R.  €h, 
4d  La.  Ann.  988.  Even  in  the  presence  of  a 
known  danger,  to  constitute  contributory  neg- 
ligence it  must  be  shown  that  the  plaintiif 
voluntarily  and  unnecessarily  exposed  himself 
to  it,  unless  it  is  of  that  character  tbat  tbe 
plaintiff  must  assume  the  risk  from  the  verv 
nature  of  the  danger  to  which  he  is  exposedL 
From  the  appearances  of  the  wire,  its  wrap- 
ping with  insulated  tape,  and  the  known 
duty  of  the  defendant  to  protect  the  insu- 
lation at  this  particular  splice  or  joint, 
Clements  had  no  reason  to  anticipate  danger, 
except  from  the  fault  of  the  defendant  com- 
pany. This  fault  was  the  cause  of  his  death, 
and  his  act  in  passing  under  or  over  the  wire 
was  too  remote  to  give  it  the  character  of  con- 
tributory negligence. 

This  suit  was  brought  under  tbe  provisions 
of  Act  71,  of  1884,  amending  article  2816, 
Civil  Code.  The  plaintiff,  therefore,  can  only 
claim  such  damages  as  the  deceased,  Clements, 
could  have  done  had  he  survived  the  injurv. 
These  would  have  been  for  mental  and  physic- 
al suffering  and  actual  pecuniarv  loss.  The 
deceased  was  almost  instantly  killed,  and  no 
damage  can  be  awarded  for  suffering. 

The  next  inquiiy  is,  What  have  the  plain- 
tiffs suffered  pecuniarily  by  the  death  of  their 
son  in  the  loss  to  them  of  his  contributions  to 
their  support?  The  evidence  does  not  show 
that  the  plaintiffs  were  dependent  for  their 
support  upon  his  earnings,  which  were  not 
very  large,  varying  from  |1.60  to  $2.60  per 
day.  Tbe  parents,  although  their  domestic 
relations  were  pleasant,  lived  apart,  each  with 
a  child.  The  deceased's  father  says  that  when 
he  wanted  anvthin^  he  asked  him  for  it,  and 
be,  if  he  had  it,  willingly  gave  it.  From  the 
facts  as  to  the  amount  contributed  by  the  de- 
ceased to  the  support  of  his  parents,  we  con- 
clude tbat  tbe  verdict  of  the  Jury  awarding  f  5,- 
000  damages  is  excessive.  Two  thousand  dol- 
lars, we  tbink,  would  be  a  most  liberal  award. 

The  judgment  appealed  from  i»  amended,  $o 
as  to  fix  the  amount  of  the  damages  for  plain- 
tiffs at  $$,000,  and  tn  oilier  respects  it  is  af- 
firmed; appellees  to  pay  costs  of  appeaL 
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!•   A  note  given  by  »  married  woman  as 
surety  for  her  hnsband  is  void  even  in 


the  hands  of  a  bona  fide  holder  unless 
she  has  ebtopped  herself  to  deny  its  validity  un- 
der Rev.  Stat  1881,  fi  5119,  providlnir  that  a  mar- 
ried woman  shall  not  enter  Into  any  oontraot  of 
suretyship  whether  as  indorser  or  in  any  other 
manner  and  that  such  contract  as  to  her  shall  be 
void. 

2.   Merely  ezeouting^  as  principal  a  note 


NoxK.— BlffAtt  of  bona  fide  purchaser  of  note  de- 
clared voia  by  statute. 

The  doctrine  of  the  above  case  may  be  regarded 
S9  trell  established  and  Is  supported  by  the  follow- 
ing decisioos  m  addition  to  those  cited  in  the  opin- 
ion: 
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A  statute  which  declares  gamingr  contracts 
••yoid*^  makes  a  negotiable  note  given  In  such  a 
transaction  yoid  even  in  the  hands  of  a  bona  fide 
purchaser.  Tenney  v,  Foote,  4  111.  App.  69i;  CSia- 
pin  V.  Dake,  67  111.  296, 11  Am.  Rep.  16. 

This  is  true  although  the  statute  does  not  make 


See  also  29  L.  R.  A  827. 
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contatntiigaB  acknowladsaunt  of 
eeipt  of  eonffideratlon  wiU  not  estop  a  mar- 
lied  woman  from  ahowinff  that  she  gave  the  note 
as  surety  and  therefore  against  the  prohibition 
of  a  statute. 

(IfcBride,  J.«  dinenUk 
(April  27. 1808.) 

APPEAL  by  defendants  from  a  judgment  of 
the  Circuit  Court  for  Marshall  County  in 
favor  of  plaintiffs  in  an  action  brought  to  fore- 
close a  mortgage  which  was  giveh  to  secure  a 
note  executed  by  defendant  Lottie  A.  Yoreis, 
she  claiming  to  have  executed  it  as  surety  for 
a  debt  of  her  husband.    Reverted  as  to  her. 

The  facts  are  stated  In  the  opinion. 

Mesers.  MeLaren  ft  Mjbrtindale  for 
appellants. 

Meetre.  Packard  ft  Dmaimond  for  ap- 
pellees. 

Miller,  •/'.,  delivered  the  opinion  of  the 
court: 

The  appellants  contend  that  the  court  erred 
in  its  conclusions  of  law  upon  the  special  find- 
ing of  facts.  A  synopsis  of  so  much  of  the 
finding  as  is  necessary  to  present  the  question 
of  law  involved  is  as  follows:  On  the  19th 
day  of  November,  1888,  the  defendant  Lottie 
A.  Yoreis,  who  was  at  the  time  a  married 
woman,  executed  her  promissory  note  of  that 
date,  payable  one  year  after  date  to  the  order 
of  William  Bucklew,  at  a  bank  in  Plymouth, 
and  at  the  same  time  she,  with  her  husband, 
Geotge  W.  Yoreia,  executed  a  mortgage  upon 
her  separate  property  to  secure  the  payment 
of  the  note;  that  Greorge  W.  Yoreis,  her  hus- 
band, received  the  consideration  for  which 
Hie  note  was  executed,  and  used  the  same  in 

Eayment  of  his  own  individual  debts  and  for 
is  own  use,  but  afterwards  gave  his  wife  $10 
of  the  money;  that  no  part  of  the  considera- 
tion was  used  for  the  betterment  of  her  sepa- 
rate property  or  business;  that  afterwMxis, 
bat  before  its  matnritv,  the  note  was  duty  as- 
signed to  one  Leonard  Flagg,  who,  before  its 
maturity,  for  a  valuable  consideration  and  in 
the  regular  course  of  business,  assigned  it  to 
the  plaintiffs;  that  the  plaintiffs  as  well  as  the 

any  express  provision  as  to  bona  fide  holders. 
Snoddy  v.  American  Nat.  Bank,  T  L.  R.  A.  706,  88 
Tenn.  678. 

So  where  a  statute  makes  a  contract  siven  for 
a  gambling  or  wager  consideration  *' absolutely 
void  and  of  no  effect"  a  bona  fide  purchaser  of  a 
negotiable  note  given  therefor  cannot  recover  up- 
on it.  Traders  Bank  of  Chicago  v.  Alsop,  M  Iowa, 
97. 

So  under  a  code  provision  that  gaming  contracts 
are  void  and  all  evidences  of  debt  on  su<di  a  consid- 
eration are  **void  in  the  hands  of  any  person.** 
Cunningham  v.  Augusta  Nat.  Bank,  71  Ga.  400. 

Likewise  a  statute  making  usurious  contracts 
*^oid**  is  fatal  to  the  right  of  a  bona  fide  purchaser 
of  a  note  tainted  with  usury.  Chadboum  v.  Watts, 
10  Mass.  127, 6  Am.  Dec.  100;  Bridge  v.  Hubbard,  15 
Mass.  96:  Lowe  v.  Waller,  2  DougL  788;  Bowyer  v. 
Bampton,  %  Stranere,  1166. 

The  same  rule  apphesto  a  statute  providing  that 
the  plaintur  In  an  action  on  a  usurious  contract 
shall  *'f orfelt**  three  times  the  interest.  Kendall 
V.  Robertson,  12  Cush.  166. 
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assignoTB,  at  the  time  of  the  eiecution  of  tfa^ 
note  and  of  its  assignment,  had  knowledge 
that  the  defendant  L^tie  Yoreis  was  a  married 
woman;  that  neither  the  payee  of  the  note, 
the  assignor,  Flagg,  nor  the  plaintiffs  made 
any  inquiry  of  the  defendant  Lottie  A.  Yoreis, 
or  her  codefendaut,  George  W.  Yoreis,  as  to 
who  received  the  consideration  for  the  note,  or 
who  would  receive  the  benefit  therefrom;  but 
that  neither  the  assignor,  Flagg,  nor  the  plain- 
tiffs had  any  actual  knowledge  or  notice 
whatever  that  the  consideration  for  the  note 
was  not  reodved  and  used  by  said  defendant 
Lottie  for  her  own  special  use  and  benefit^ 
and  had  no  actual  knowledge  or  notice  that 
said  note  and  mortgage  were  executed  by  the 
wife  as  surety  for  her  husband;  that  one  of 
the  plaintiffs,  and  the  one  who  purchased  the 
note  from  Flagg,  and  the  defendant  lived  at 
the  time  of  such  purchase  in  Marmount,  a 
small  village  in  Marshall  county,  and  were 
well  and  intimately  acquainted.  The  court, 
as  a  proposition  of  law  from  the  foregoing 
facts,  concluded  that  the  plaintiffs  were  en* 
titled  to  a  recovery  against' the  defendant  Lot- 
tie for  the  full  amount  of  the  note,  an/d  against 
both  the  defendants  for  a  foreclosure  of  the 
mortgage,  and  Judgment  was  rendered  accord- 
ingl;y. 

bmce  September  10,  1881,  there  has  been  1q 
force  in  this  state  the  following  statute  (Rev. 
Stat.  1881,  §  6119):  "  A  married  woman  shall 
not  enter  mto  any  contract  of  suretyship, 
whether  as  indorser,  guarantor,  or  in  any  other 
manner,  and  such  contract  as  to  her  shall  be 
void.**  The  fact  that  the  husband  did,  and  the 
wife  did  not,  receive  the  consideration  for 
which  the  note  was  executed,  conclusively 
establishes  the  proposition  that  she  was  a 
surety,  and  not  the  principal  in  the  note,  not- 
withstandiDg  the  form  of  the  contract  VoQeC 
V.  Leichner,  102  Ind.  55;  Gupp  v.  GampbeU^ 
103  Ind.  218,  1  West.  Rep.  255;  Nixon  v. 
Whitdy,  120  Ind.  860;  Orieman  y.  Leonard, 
126  Ind.  202.  The  question  to  be  decided  is. 
Does  the  statute  above  cited  invalidate  a  note 
made  payable  iuj^bank,  executed  by  a  married 
woman  as  surety,  in  the  hands  of  an  innocent 
purchaser  for  vsJue,  acquired  in  the  regular 
course  of  business?    It  seems  to  be  the  settled 

But  a  statute  providing  that  all  payments  or 
compensation  for  a  sale  of  intozlcatliig  Uquors  In 
violation  of  law  shall  be  held  in  vioJatioa  of  law, 
does  not  have  the  same  effect  as  if  it  declared  the 
contract  void  and  does  not  defeat  the  right  of  a 
bona  fide  purchaser  of  a  negotiable  note  given  for 
such  payment.    Gazet  v.  Field,  9  Gray,  880. 

A  statute  declaring  that  notes  of  less  than  a  cer- 
tain amount  shall  be  void  unless  wholly  in  writing 
makes  them  void  even  in  the  hands.of  a  bona  fide 
purchaser.  Bayley  v.  Taber,  6  l£ass.  288,  4  Am. 
Deo.  07. 

A  statute  making  null  and  void  a  contract  be> 
tween  attorney  and  client  whether  in  writing  or 
otherwise  if  the  attorney  fails  to  attend  to  the  suit 
In  person  or  by  competent  attorney  until  judg- 
ment Is  rendered,  and  which  prohibits  under  a 
penalty  of  forfeiting  double  the  amount  a  trans- 
fer by  the  attorney  of  any  note  given  therefor, 
makes  a  promissory  note  given  in  such  case  void 
even  in  the  hands  of  a  bona  fide  purchaser.  Weed 
V.  Bond,  21  Ga.  106i»  B.  A.  B.  i 
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doctrine  of  the  conits  and  text-writera  that  a 
DOte  executed  in  yiolation  of  a  statute  is  void, 
even  Id  the  hauds  of  an  innocent  purchaser  for 
Talue.  In  Tiedeman,  Com.  Paper,  g  178,  it  is 
odd:  *'  But  where  the  statute  maldng  the  con- 
sideration illegal  declares  a  contract  founded 
on  such  a  consideration  to  be  absolutely  void, 
Uie  language  of  the  statute  must  be  given  its 
proper  effect,  and  so  the  courts  have  held  that 
the  commercial  paper  founded  on  such  con- 
siderations is  void,  even  in  the  hands  of  bona 
fide  holders."  In  VaUeti  v.  Barker,  6  Wend. 
815,  it  is  s6id:  "Whenever  the  statutes  de- 
clare notes  void,  they  are  and  must  be  so  in 
the  hands  of  every  holder;  but  where  they  are 
adjudged  by  the  court  to  be  so,  for  failure  of 
or  the  illegality  of  the  consideration,  they  are 
void  only  in  the  hands  of  the  original  parties, 
or  those  who  are  chargeable  with,  or  have  had 
notice  of,  the  consideration."  In  2  Randolph, 
Com.  Paper,  the  law  is  laid  down  in  these 
words:  *'Sec.  517.  All  contracts  which  vio- 
late the  provisions  of  the  statute  law,  either 
expressly  or  by  implication,  are  void.  And 
this  is  true  although  the  prohibition  of  the 
statute  be  not  expressed,  but  must  be  implied 
from  its  nature  and  objects.  Where  a  statute 
expressly  declares  the  contract  which  forms 
the  consideration  of  the  note  or  bill  to  be  void, 
the  note  or  bill  is  illegal  and  void,  even  in  the 
hands  of  a  bona  fide  holder  for  value.  So, 
where  the  Legislature  has  prohibited  a  trans- 
action, a  bill  or  note  given  for  it  is  void."  See 
also  Sondheim  v.  QUbert,  117  Ind.  71;  Spray 
V.  Burk,  128  Ind.  665.  The  statute  says  that 
'*a  married  woman  shall  not  enter  into  any 
contract  of  suretyship,"  and  follows  this  pro- 
hibition with  the  express  declaration  that 
any  "such  contract  as  to  her  shall  be  void." 
Stronger  language  could  not  have  been  chosen 
in  whidi  to  express  the  legislative  intent  to  pro- 
hibit the  maxing  of  such  contracts,  and  to 
declare  that  the  consequence  of  a  violation  of 
the  statute  should  be  to  declare  the  instrument 
void .  The  presumption  is  that  the  word **void" 
was  understandingly  used  by  the  law-makers, 
and  this  presumption  is  strengthened  by  the 
fact  that  the  term  correctlv  expresses  the  status 
of  contracts  executed  in  violation  of  statute,  as 
established  bv  the  overwhelming  weight  of 
authority.  The  statute  was  enacted  to  shield 
and  protect  married  women  from  contracts 
from  which  neither  they  nor  their  estates  tould 
be  benefited,  and  such  contracts  were  therefore 
to  be  void  as  to  them.  We  have  therefore 
held  that  they  alone  can  invoke  the  benefit 
aflTorded  by  the  prohibition.  Ptaut  v.  Storey 
(Ind.)  (this  term);  Johnnon  v.  Jouchert^  124 
Ind.  105,  8  L.  R.  A.  795.  We  see  no  rea- 
son why,  when  they  have  elected  to  claim 
the  benfit  of  the  Act,  the  words  of  the 
statute  shall  not  be  given  the  same  force  and 
effect  that  would  have  obtained  if  the  words 
"as  to  her"  had  been  omitted.  While  the 
statute  makes  the  contract  of  suretyship  void 
as  to  a  married  woman,  she  alone  can  cUdm 
the  benefit  of  tiie  statute,  and  being,  under  our 
statute,  bound  by  an  estopj^l  in  pais  like  any 
other  person,  it  follows  logically  that  she  may 
in  some  cases  be  estopped  by  her  conduct  or 
representations  from  claiming  the  benefit  of 
the  statute.  This  is  not  an  affirmance  or  rati- 
fication of  a  void  contract,  but  an  estoppel 
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against  the  exercise  of  a  personal  right.  The 
cases  in  which  a  married  woman  has  been 
estopped  from  claiming  the  protection  of  the 
statute  are  cases  where  some  statement,  affida- 
vit or  representation  has  been  made  by  the 
party  to  be  estopped,  which  have  been  in  good 
faith  relied  upon  by  the  other  contracting 
party,  so  that  to  permit  her  to  show  the  truth 
would  be  to  assist  in  the  perpetration  of  a 
fraud.  The  cases  of  Ward  v.  Berkshire  L. 
Ins.  Co.  108  Ind.  801,  6  West.  Rep.  596; 
Bowers  v.  Union  Gent,  L.  Ins,  Co,  111  Ind.  848, 
9  West.  Rep.  838;  Lane  v.  8chlomm0r,  114 
Ind.  896.  1%  West.  Rep.  932,— are  of  this 
character.  In  Oupp  v.  CampbeU,  supra,  and 
Lane  ▼.  Behlemmer  it  was  held  that  a  married 
woman  is  not  estopped  by  the  mere  form  of 
the  contract  which  she  has  no  power  to  make. 
In  this  case  there  was  no  statement  or  repre- 
sentation of  any  kind  to  indicate  that  the 
appellant  was  the  principal  in  the  note  and 
received  the  consideration,  except  the  form  of 
the  contract  This,  we  are  satisfied,  was  not 
sufficient  to  constitute  an  estoppel  to  prevent 
her  from  showine  who  received  the  considera- 
tion and  who  did  not.  To  hold  otherwise 
would  be  to  nullify  the  statute,  and  look  to  the 
form  rather  than  to  the  substance  of  the  trans- 
action. This  was  well  expressed  by  McBride, 
/.,  in  the  late  case  of  OumnUnqs  y.  Martin^ 
12^  Ind.  20,  in  these  words:  "It  cannot  be 
doubted  that  one  of  the  principal  reasons  for 
the  enactment  of  the  statute  forbidding  mar- 
ried women  to  enter  into  any  contracts  of 
suretyship,  and  making  such  contracts  void  as 
to  them,  was  to  prevent  them  from  squander- 
ing or  incumbering  their  property  as  sureties 
for  impoverish^  husbands.  The  courts  have 
rightfully  shown  a  disposition  to  scan  closely 
contracts  where  there  was  reason  to  suspect 
that  the  transaction,  while  in  form  a  contract, 
with  the  wife  as  principal,  was  in  fact  an 
attempted  evasion  of  the  statute,  the  considera- 
tion moving  solely  to  the  husband.  Where 
this  has  been  found  to  be  true,  it  has  uni- 
formly been  held  that  the  contract  is  within 
the  inhibition  of  the  statute,  and  is  void  as  to 
the  wife." 

Judgment  reversed,  with  instructions  to  re- 
state the  conclusion  of  law  in  accordance  with 
this  opinion,  and  to  render  judgment  for  the 
appellant,  Lottie  A.  Yoreis. 

McBride*  J.,  dissenting: 

The  note  in  this  case  was  payable  at  a  bank 
in  this  state.  It  was  therefore  upon  its  face 
commercial  paper,  governed  by  the  law*  mer- 
chant. It  was  transferred  before  due  to  one 
who  took  it  in  good  faith,  in  the  ordinary 
course  of  business,  and  paid  full  value  for  it 
The  only  fact  shown  by  the  record  which  is 
relied  upon  to  invalidate  it  in  the  hands  of  the 
indorsee  is  that  he  knew  the  maker  was  a  mar- 
ried woman,  and  that,  although  upon  its  face 
it  purported  to  be  what  the  indorsee  in  good 
faith  supposed  it  was,  her  individual  contract, 
it  was  in  fact  a  contract  of  suretyship.  The 
court  expressly  finds  that  the  indorsee  had 
knowledge  of  this  latter  fact  The  rule  by 
wnich  the  innocent  indorsee  of  commercial 
paper  is  protected  against  alleged  illegality  in 
its  consideration  is  stated  bv  eminent  authority 
as  follows:    '*  The  bona  fide  holder  for  value^ 
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who  baa  received  the  paper  in  the  uaual  coarse 
of  buaineaa.  is  unaffected  by  the  fact  that  it 
originated  in  an  illegal  consideration,  with- 
out any  distinction  between  cases  of  illegaliu- 
founded  in  moral  crime  or  turpitude,  which 
are  termed  '  malum  in  m*  and  those  founded 
in  positive  statutory  prohibition,  which  are 
termed  'mala  prohibita,'  The  law  extends 
this  peculiar  protection  to  negotiable  instru- 
ments, because  it  would  severely  embarrass 
mercantile  transactions  to  expose  the  trader  to 
the  consequences  of  having  the  bill  or  note 
passed  to  nini  impeached  for  some  court  de- 
fect There  is,  however,  an  ezQeption  to  this 
rule, — that  when  a  statute  ezpx^ssly  or  by 
necessary  implication  declares  the  instrument 
absolutely  void  it  gathers  no  vitality  by  its 
circulation  in  respect  to  the  parties  executing 
it  .  .  .  There  are  a  very  few  cases  in  whicn 
the  statute  renders  such  instruments  absolutely 
void,  and  the  most  important  if  not  the  only 
instances  now  to  be  met  with  are  the  statutes 
against  usury  and  gaming."  Dan.  Neg.  Inst 
I  197.  While  the  letter  of  the  statute  (sec. 
6119,  Rev.  SUt  1881)  is  that  contracts  of 
suretysbip  by  a  married  woman  "as  to  her 
shall  be  void,"  the  spirit  of  the  statute,  as 
repeatedly  interpreted  by  this  court,  makes 
them  voidable,  and  not  void.  Indeed,  in  the 
case  of  Bennett  v.  Mattingly,  110  Ind.  197,  7 
West  Rep.  912,  the  court  expressly  decided 
that  such  contracts  were  not  void,  but  void- 
able. See  also  the  case  of  PUi/ut  v.  Storey , 
(decided  at  this  term,  but  not  yet  officially 
reported),  deciding  the  same  thing.  The  stat- 
ute does  not  purport  to  declare  them  abso- 
lutely void,  but  only  void  as  to  her.  The 
option  is  with  her  to  repudiate  them.  If 
she  declines  to  interpose  the  defense,  no 
one  else  can  do  so.  The  defense  is  purely 
personal.  The  logic  of  Johnson  v.  Jouehert, 
124  Ind.  105,  also  is  that  such  contracts  are 
voidable,  and  not  void.  See  also  tbe  many 
eases  there  cited.  Not  even  privies  in  estate 
can  avoid  such  contracts  without  her  co- 
operation. The  voidable,  rather  than  void, 
character  of  such  contracts  is  easily  demon- 
strable, and  ia  logically  and  unerringly  cer- 
tain if  there  is  any  consistencv  whatever 
in  the  many  recent  decisions  of  this  court 
relating  to  that  subject.  The  last  clause  of 
section  5117,  Rev.  Stat  1881,  provides  that 
ft  married  woman  shall  be  bound  by  an 
estoppel  in  pai$  like  anv  other  person.  It 
has  t>een  many  times  decided  that  a  married 
woman  contracting  as  surety  may  be  estopped 
to  defend  upon  that  ground.  Ward  v.  Berk- 
shire L.  Im.  Co.  108  Ind.  801, 6  West.  Rep.  596; 
Biogers  v.  Union  Cent,  L.  ln».  Co,  l\\  Ind. 
843,  9  West  Rep.  828;  Lane  v.  Sehlemmer, 
114  Ind.  296, 12  West  Rep.  922;  Bovvey  v.  Mo- 
Neal,  126  Ind.  541;  Cumminge  v.  Martin,  1^8 
Ind.  20.  Tbis  could  not  be  true  if  the  con- 
tract was  absolutely  void.  A  transaction 
which  is  void  cannot  be  pureed  of  its  infirmity 
by  means  of  an  estoppel.  Martin  v.  ZeUerbaeh, 
88  Cai.  800,  99  Am.  Dec.  865;  Cook  v.  Waliing, 
117  Ind,  9,  2  L.  R.  A.  769  Cook  v.  Walling, 
supra,  furnishes  a  most  forcible  illustralion  of 
this  doctrine.  Mary  C.  Walliog  was  the  wife 
of  Creed  C.  Walling.  The  husband  absented 
himself  for  more  than  seven  years.  The  wife, 
supposing   him  dead,  married  one  Hughes. 
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She  bought  land,  takinff  the  title  in  the  nam« 
of  MaiT  C.  Hughes.  She,  with  her  reputed 
husbana,  Hughes,  in  the  year  1875,  mortgaged 
the  land  to  one  Kate  C.  Cook,  for  a  debt  due 
to  her.  At  that  time,  and  for  a  year  thereafter, 
she  lived  and  cohabited  with  Hughes,  and 
claimed  him  as  her  husband,  and  was  reputed 
to  be  his  lawful  wife.  In  1876,  Creed  C.  Wal- 
ling returned.  His  wife  abandoned  and  was 
divorced  from  Huffhes,  and  resumed  her  rela- 
tions as  wife  of  Walling.  It  was  held  that  the 
mortgage  was  absolutely  void,  because  the 
lawful  husband.  Walling,  had  not  joined  in  it, 
and  that,  being  void,  she  was  not  estopped  and 
could  not  be  estopped  to  defend  against. 
While  the  mortgage  m  that  case  was  executed 
before  the  enactment  of  section  5117,  tupra, 
the  same  doctrine  is  reiterated  in  Jt^Mon  v. 
Jouchert,  supra,  relating  to  a  transaction  oc- 
currinff  in  1884,  since  that  section  became  a 
law.  I  therefore  feel  amply  iustifled  by  the 
authority  of  this  court  in  insisting  that  such 
contracts  are  not  absolutely  void;  that  they 
are  void  onlv  in  a  qualified  sense;  and  that  the 
word  '*voidable,"  instead  of  'void,"  would 
have  much  more  accuratelv  expressed  the  legis- 
lative meaning.  To  now  hold  otherwise  would 
require  the  express  overruling  of  Bennett  v. 
Mattingly,  supra,  and  Plaut  v.  Storey,  st'pra, 
and  the  tacit  overruling  of  many  other  well- 
considered  cases.  If  this  is  true,  it  follows 
that  bona  fide  holders  of  such  notes  are  entitled 
to  protection  under  the  rule  above  quoted  from 
Daniel  on  Negotiable  Instruments,  which  is 
abundantly  supported  by  authority.  The  casea 
seeming  to  assert  a  different  doctrine  are  either 
cases  where  the  contract  is  absolutely  void, 
(in  which  case  no  estoppel  can  avail,)  or  they 
are  cases  decided  in  Jurisdictions  where,  as  in 
this  state  prior  to  1881,  a  married  woman  can- 
not be  estopped  by  matter  in  pais.  This  court 
has  repeatedly  decided  that,  as  the  law  now  is 
in  this  state,  the  ability  of  married  women  to 
contract  is  the  rule  and  disability  is  the  excep- 
tion. MiUer  v.  Shields,  124  Ind.  166,  8  L.  R. 
A.  406;  Arnold  v.  Engleman,  103  Ind.  512,  1 
West  Rep.  482;  Rosa  v.  leather,  103  Ind. 
191,  1  West  Rep.  267;  Vogel  v.  Leiehner,  102 
Ind.  66. 

It  has  been  decided  that,  when  a  married 
woman  executes  her  individual  note,  it  ia 
prima  facie  her  individual  contract.  She  is 
presumed  to  have  received  the  consideration, 
and,  if  she  asserts,  notwithstanding  the  form 
of  her  contract,  that  it  is  a  contract  of  surety- 
ship, the  burden  is  on  her  to  establish  that  fact 
Miller  v.  Shields,  124  Ind.  166-174  et  seq„  8  L. 
R  A.  406.  When  a  married  woman  executes 
her  negotiable  note  alone,  it  will  be  presumed 
to  be  for  her  individual  debt,  and  not  a  con- 
tract of  suretyship,  for  several  good  reasons: 

(1)  A  person  is  presumed  to  do  what  is  within 
bis  right  and  power,  rather  than  what  is  beyond 
them.  Lawson,  Presump.  £v.  Rule  68,  p.  276; 
Pool  V.  Morris,  29  Ga.  875,  74  Am.  Dec.  68. 

(2)  The  law  forbids  her  to  make  any  contract 
of  suretyship,  and  the  presumption  is  that  any 
act  was  done  of  right,  and  not  of  wronr. 
Lawson,  Presump.  Ev.  Rule  16,  p.  81.  (8)  in 
commercial  transactions  the  presumption  is 
that  the  usual  course  of  business  was  followed 
by  the  parties  thereto.  Id.  Rule  15,  p.  67.  (4) 
Negotiable  paper  is  presumed  to  have  been 
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reeularly  nesotlated,  and  to  be  or  to  have  been 
regularly  held.  Id.  Rule  15,  subnile  8,  p.  77; 
Randolph,  Com.  Paper,  §  1024.  (5)  The  ex- 
presdoD  of  consideration  (which  is  found  in 
express  terms  on  the  face  of  this  note)  of  itself 
raises  a  presumption  of  consideration  moving 
from  the  pavee  to  the  maker.  Randolph, 
Com.  Paper,  1 178,  and  authorities  cited;  also 
secdon  562  dlieq.,  and  authorities  cited.  (6) 
Eyctj  one  is  presumed  to  know  the  law.  This 
appHefl  to  married  women,  in  common  with  all 
other  persons.  They  are  therefore  presumed 
to  know  Uiat  a  promissory  note,  payable  to 
order  or  bearer,  at  a  bank  in  this  state,  is  ne- 
gotiable as  an  inland  bUl  of  exchange.  They 
are  presumed  to  know  that  one  of  the  distin- 
guishing and  most  valuable  characteristics  of 
sach  a  note  is  the  facility  with  which  it  may 
he  transferred,  and  the  protection  afforded  an 
innocent  indorsee  for  value  before  maturity 
against  equities  existing  between  the  maker 
and  the  payee.  When  a  married  woman  exe- 
cutes her  promissory  note,  payable  at  a  bank 
in  this  state,  she  is  chargeable  with  knowledge 
of  aU  the  legal  incidents  of  such  a  contract. 
When  her  note  thus  executed  is  offered  for 
negotiation  in  the  ordinary  course  of  business, 
■he  is  bound  to  know  that  it  carries  with  it  all 


of  the  foregoing  presumptions.  When  a  mar- 
ried woman  thus  executes  and  puts  in  circula- 
tion her  note,  which  she  must .  know  carries 
with  it  to  an  innocent  indorsee  for  value  such 
presumptions,  she  has  done  an  act  which  par- 
takes of  the  character  of  an  estoppel  in  pau^ 
and  which  should  estop  her  to  say  to  such  in- 
nocent indorsee  that  it  is  not  what  it  purports 
to  be,  and  what  she  has  deliberately  authorized 
him  to  believe  it  was.  When  an  act  is  done 
or  a  statement  made  by  a  person  which  cannot 
be  contradicted  or  contravened  without  fraud 
on  his  part  and  injury  to  others,  whose  conduct 
has  been  influenced  by  the  act  or  omission,  the 
character  of  an  estoppel  attaches  to  it.  State 
V.  Pepper,  81  Ind.  76;  Bay  v.  MeMurtry,  20 
Ind.  807,  808,  88  Am.  Dec.  822,  and  many 
other  authorities.  However,  a  proposition  so 
fundamental  and  elementary  in  the  law  of 
estoppel  in  pais  needs  no  citation  of  authority 
to  support  it.  With  all  deference  to  my  col- 
leagues, in  my  opinion  the  conclusion  reached 
by  the  majority  of  the  court  mistakes  the  law, 
cannot  be  sustained  by  valid  reasoning,  and 
will  simply  serve  as  a  barricade,  behind  which 
dishonesty  may  entrench  itself.  I  cannot  con- 
cur. 
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Borough  of  SAYRE,  AppU^ 

V. 

Harry  PHILLIPa 
( Pa. ) 

▲  boroQifli  ordinanoe  which  diicriiiii- 
njttes  tLgtJnat  nonresidents  by  prohibit- 
insr  all  persons  from  peddling  or  sellinfir  goods 
from  house  to  house  wltbout  a  license,  which  is 


fixed  at  so  high  a  flgnre  that  It  amounts  to  pro- 
hibition, but  which  excepts  residents  of  the  bov* 
ough  from  Its  provisions,  is  void. 

(AprU  IB,  ISW.) 

APPEAL  by  plaintiff  from  a  ludgment  of 
the  Court  of  Common  Pleas  for  Bradford 
County  in  favor  of  defendant  in  an  action 
brought  to  recover  the  prescribed  penalty  for 


Vorm^"  Discrimination  by  fnunieipality  between  ite 
ovm  reetdenU  and  other  reeldente  of  the  same  state. 

Tbe  above  decision  does  not  seem  to  be  based 
aloae  on  the  objection  that  the  ordinance  diflcriml- 
nating  against  nonresidents  might  interfere  with 
Interstate  commerce  or  with  the  rights  of  citizens 
of  other  states,  but  to  hold  also  that  a  municipal 
corporation  cannot  by  ordinance  discriminate  be- 
tween its  own  residents  and  other  residents  of  the 
same  state. 

This  doctrine  seems  to  be  uniformly  held  also  by 
other  courts  which  have  rendered  decisions  on  the 
sabjeot. 

Thus  in  NashylJle  v.  Althorp,  6  Ck)ldw.  SSi,  an  or- 
dinance discriminating  between  dealers  within  the 
city  and  the  same  classes  of  persons  outside  of  the 
city  in  respect  to  a  llconse  for  sales  by  sample  was 
held  to  be  void. 

The  same  principle  was  applied  in  Charleston  v. 
State,  2  Speer,  L.  719,  in  respect  to  a  municipal  tax 
on  the  slave  of  a  nonresident  employed  within  the 
eity  where  the  tax  attempted  was  greater  than 
that  on  slaves  of  residents. 

Again,  in  Ex  parte  Frank,  6f  CaL  606,  an  ordinance 
requiring  a  greater  license  for  the  sale  of  goods  not 
then  within  the  city  or  in  transit  toward  it  than 
for  the  sale  of  goods  within  the  city  was  held  void 
for  fllegal  discrimination  against  nonresidents. 

Tn  Graffty  v.  BushviUe,  5  West.  Rep.  868, 107  Ind. 
B02.  an  ordinance  requiring  a  license  for  hawking 
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and  peddling  except  in  a  case  of  a  resident  peddler 
or  of  goods  grown  or  manufactured  within  the 
county  was  held  void,  not  only  as  an  Interference 
with  Interstate  commerce,  but  as  a  denial  of  the 
right  of  citizens  of  the  state  under  the  Indiana 
Constitution  to  equal  privileges  and  immunities. 

So  in  Com.  v.  Stodder,  2  Cush.  66S,  48  Am.  Dec 
679,  it  was  held  that  a  dty  could  not  require  a 
license  even  without  a  money  payment  as  a  condi- 
tion of  the  running  of  a  omnibus  in  the  city  by  an 
inhabitant  of  another  town.  This  decision  how- 
ever, seems  to  be  based  on  the  lack  of  power  of 
the  city  over  an  employmeot  which  was  not  terri- 
torial rather  than  upon  any  objection  as  to  dis- 
crimination against  nonresidents.  The  court  said 
that  the  by-law  was  an  unnecessary  restriction  on 
the  business  of  those  carrying  passengers  for  hire 
and  was  not  binding  on  the  inhabitants  of  other 
towns. 

In  Hayden  v.  Noyes,  6  Conn.  801,  a  by-law  of  a 
town  prohibiting  all  persons  except  inhabitants  of 
the  town  from  taking  shell-fish  from  that  part  of 
a  navigable  river  within  the  limits  of  the  town 
was  held  void,  but  the  decipion  In  this  case  is  based 
on  the  fact  that  fishing  in  the  river  was  a  matter 
of  common  right  and  that  the  town  had  no  right 
to  take  it  away. 

See  also  the  decisions  of  the  lower  courts  of 
Pennsylvania  cited  above  in  brief  of  counsel  for 
appellee.  B.  A.  K. 


Sec  also  17  L.  R.  A.  184;  31  L.  R.  A.  522:  32  L.  R.  A.  527;  36  L.  R.  A.  618;  39  L. 
R.  A.  245. 
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an  alleged  yfolatfon  of  an  ordinance  forbid- 
ding p^dling  without  a  license.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  J.  B.  Nlles»  Deloss  Rockwell* 
J.  C.  Horton  and  H«  F.  Maynard  for  ap- 
pellant. 

Hewn.  D*  A*  Overton*  John  C.  In^ 
ham  and  Rodney  A.  Mercur,  for  appellee: 

Defendant  was  not  a  hawker  or  peddler. 

Cam.  y.  Gardner,  7  L.  R.  A.  666.  188  Pa. 
289;  Com.  v.  Famum,  114  Mass.  270;  Com.  v. 
OOer,  12  Gush.  495;  Com.  v.  Smiih,  6  Bush, 
803;  Com.  Y.  Jones,  7  Bush,  602;  Ez  parte 
Seibenhauer,  14  Nev.  865;  RexY.  AfcKnight,  10 
Barn.  &  C.  784;  Kaneas  v.  Collins  (Ean.)  li 
Am.  &  Eng.  Corp.  Gas.  414;  Com.  v.  Edson,  2 
Pa.  Go.  Gt.  Rep.  882;  Com.  v.  Eichenburg,  140 
Pa.  158;  Fisher  v.  Patterson,  18  Pa.  889. 

There  is  no  statute  authorizing  the  passage 
of  an  ordinance  prohibiting  the  sale  by  a  hawk- 
er or  peddler  of  certain  articles,  or  discrimi- 
nating in  favor  of  certain  individuals. 

Sharon  v.  OMen,  4  Pa.  Go.  Cu  Rep.  867. 

An  ordinance  discriminating  in  the  imposi- 
tion of  a  license  tax  between  resident  and  non- 
resident merchants  is  invalid. 

Conshohocken  v.  Fennel,  6  Pa.  Go.  Ct.  Rep. 
65;  Easton  v.  Easian  Serf  Co.  Id.  68. 

A  clause  in  an  ordinance  excepting  all  citi- 
zens of  the  borough  from  the  operation  of  such 
ordinance  will  make  it  void  because  of  dis- 
crimination. 

Santford  ▼.  Erode,  7  Pa.  Go.  Gt.  Rep.  221. 

An  Act  providing  that  persons  residing  out 
of  the  county  shall  pay  a  greater  license  fee 
than' those  residing  therein  is  void  under  the 
Constitution  of  the  United  States. 

Oroh  V.  Com.  6  Pa.  Go.  Gt.  Rep.  180;  Com. 
T.  Standard  OU  Co.  101  Pa.  146. 

A  borough  ordinance  may  regulate  but  not 
restrain  trade. 

1  Dillon,  Mun.  Corp.  §  828;  Northern  Lib- 
erties Comrs.  V.  Northern  Liberties  Oas  Co.  12 
Pa.  821;  Kneedler  v.  Nornstown,  100  Pa.  878, 
46  Am.  Rep.  884;  MiUerstown  y.  BeU,  128  Pa. 
156. 

Whether  an  ordinance  be  reasonable  and 
consistent  with  the  law  or  not  is  a  question  for 
the  court,  and  not  the  Jury. 

1  Dillon,  Mun.  Corp.  §  827;  Com.  y.  Worces- 
ter, 8  Pick.  462;  Vandine,  Petitioner,  6  Pick. 
187;  Avslin  v.  Murray,  16  Pick.  121;  Com.  v. 
Stodder,  2  Gush.  562.  48  Am.  Dec.  679;  Boston 
V.  Shaw,  1  Met.  180;  Hudson  v.  TJiorne,  7 
Paige,  261,  4  L.  ed.  148;  Dunham  v.  Bochester, 
6  Cow.  462;  Buffalo  v.  Webster,  10  Wend.  100; 
Brooklyn  v.  Breslin,  57  N.  Y.  591;  Paxson  v. 
BiMet,  18  N.  J.  L.  198;  Ex  parte  Frank,  52 
Gal.  606;  Northern  Liberties  Comrs.  v.  North- 
ern Liberties  Oas  Co.  and  Kneedler  v.  Norris- 
town,  supra;  Pittsburgh's  App.  6  Gent.  Rep. 
225,  115  Pa.  4;  Millerstown  v.  Bell^  supra;  Liv- 
inf/ston  v.  Wolf,  186  Pa.  519. 

The  following  cases  are  conspicuous  ones, 
examples  of  ordinances  declared  void,  because 
they  were  unjust,  unequal  and  unfair: 

&e  parte  jPi'ank,  supra;  ConshoTiocken  v. 
Fennel,  5  Pa.  Go.  Ct.  Rep.  65;  Easton  y. 
Easton  Beef  Co.  5  Pa.  Co.  Gt.  Rep.  68. 

Congress  is  the  only  power  that  has  author- 
ity to  regulate  interstate  commerce,  and  any 
ordinances  passed  by  municipal  authorities  re- 
stricting that  right  are  invalid. 
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BobbiniY.  8heV)y  County  Tax.  Diet.  120  XT. 
8.  489,  80  L.  ed.  694;  Leloup  v.  Port  of  MobiU^ 

127  U.  8.  640,  82  L.  ed.  811;  Asher  y.  Texas^ 

128  U.  8.  129,  82  L.  ed.  868;  Stoutenburgh  y. 
Eenniek,  129  U.  8.  141,  82  L.  ed.  687;  Leis^ 
V.  Bardin,  185  U.  8.  100,  84  L.  ed.  128;  Pullr 
man's  Palace  Oar  Co.  y.  Pennsylvania,  141  IT. 
8.  18, 85  L.  ed.  iil^;  Ex  parte  Stockton,  88  Fed. 
Rep.  95;  Ex  parte  Kimmel,  41  Fed.  Rep.  775;  Bs 
White,  43  Fed.  Rep.  918;  Ex  parte  Spain,  47 
Fed.  Rep.  208;  Be  Nichols,  ^PhUA.  Leg.  Int* 
474. 

Williamst  J.,  delivered  the  opinion  of  the 
court: 

The  business  of  ];)eddling  has  been  treated  as 
a  proper  subject  for  police  regulation  and  con- 
trol in  this  state  since  1784.  The  Legislature 
has  forbidden  it  to  all  unlicensed  persons,  and 
has  prescribed  the  conditions  on  which  licenses 
may  be  obtained  from  the  courts.  The  neces- 
sity for  such  legislation  is  a  question  for  the 
law-makers.  The  validity  of  any  particular 
statute  relating  to  the  subiect  is  a  question  for 
the  courts.  The  Act  of  1784,  and  the  supple- 
mentary Acts,  relating  to  the  business  of  ped- 
dling, have  been  held  to  be  valid,  as  an  exercise 
of  the  police  power,  in  many  cases,  among  the 
more  recent  of  which  are  Warren  v.  Oeer,  117 
Pa.  207,  9  Cent.  Rep.  807;  Sharon  y.  Saw- 
thorns,  128  Pa.  106;  Com.  y.  Gardner,  188  Pa. 
284.  7  L.  R  A.  666;  Titusville  y.  Brennen, 
148  Pa.  642,  14  L.  R  A.  100.  By  the  organ- 
ization of  a  city  or  borough  within  its  boraers 
the  state  imparts  to  its  creature,  the  munici- 
pality, the  powers  necessary  to  the  performance 
of  its  functions,  and  to  the  protection  of  its 
citizens  in  their  persons  and  property.  The 
police  power  is  one  of  these.  Ordinances  of 
cities  and  boroughs,  passed  in  the  legitimate 
exercise  of  this  power,  are  therefore  valid. 
An  ordinance  prohibiting  the  business  of  ped- 
dling within  the  municipal  limits  without  a 
license  from  the  proper  municipal  officer 
would  seem  to  be  as  clearly  justified  by  the 

golice  power  as  a  statute  prohibiting  the  same 
usiness  throughout  the  commonwealth.  But 
it  is  very  clear  that  a  police  regulation  must 
be  directed  against  the  business  or  practice 
that  is  harmful,  not  against  one  or  some  of  the 
persons  who  may  be  engaged  in  it.  The  laws 
of  the  state  are  so  framed.  They  are  directed 
against  the  business  of  peddling.  The  ordi- 
nances of  cities  and  boroughs  must,  in  order 
to  be  supported  as  an  exercise  of  the  police 
power  residing  in  the  municipality,  be  directed 
in  like  manner  as  the  business.  If  a  statute 
or  a  municipal  ordinance  is  in  reality  directed 
only  against  certain  persons  who  are  engaged 
in  a  i^ven  business  or  against  certain  com- 
modities, in  such  manner  as  to  discrim- 
inate between  the  persons  who  are  engaged  io 
the  same  trade  or  pursuit,  in  aid  of  some  at 
the  expense  of  others,  such  statute  or  ordi- 
nance is  not  a  police,  but  a  trade,  regulation; 
and  it  has  no  right  to  shelter  itself  behind  the 
police  power  of  the  state  or  the  municipality. 
A  law  that  should  prohibit  all  persons  peddling 
goods  manufactured  or  produced  in  other 
states,  and  permit  the  same  persons  to  peddle 
goods  of  the  same  character  manufactured  or 
produced  in  this  state,  would  be  a  trade  re^ru- 
lation^  discriminating  between  the  productions 
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of  this  and  flitter  states,  and  would  be  iDcap- 
able  of  enforcement,  because  In  violation  of  the 
Constitution  of  the  United  States.  So  a  law 
thai  should  forbid  the  courts  to  grant  a  ped- 
dler's license  to  anj  person  resident  in  another 
stale,  but  should  authorize  the  granting  of 
liceDses  to  citizens  of  this  state,  would  be  bad 
for  the  same  reason.  When  the  state  creates  a 
citj  or  borough,  it  cannot  confer  upon  the 
municipality  powers  that  the  state  does  not 
possess.  It  cannot  ^ve  Its  creature  immunity 
from  the  settled  limitations  that  bind  its  own 
sction.  The  municipality  remains  a  part  of 
the  state  after  its  creation  as  truly  as  the  town 
or  village  was  a  part  of  the  state  before  it  ac- 
quired a  corporate  character.  Only  in  matters 
of  local  government  is  its  situation  changed. 
It  can  have  no  better  right  to  adopt  discrim- 
inating trade  regulations  than  the  state  has. 

We  come  now  to  consider  the  ordinance  on 
which  this  case  depends.  It  professes  to  pro- 
hibit all  persons  from  engaging  in  the  business 
of  peddling  or  selling  go^is  from  house  to 
house,  by  sample  or  otherwise,  without  a 
borough  license;  and  it  fixes  the  price  of  a 
licen^  at  a  figure  that  makes,  as  it  was  evi* 
dently  intended  to  make,  the  ordinance  amount 
to  prohibition.  So  lon^,  however,  as  it  bears 
upon  all  persons  impartially  it  mav  fairly  claim 
to  be  a  pNolice  regulation  intendedT  to  destroy  a 
business  that  was  regarded  as  injurious,  but  at 
the  end  of  the  prohibiting  section  of  the  or- 
dinance a  proviso  may  be  found  which  exempts 
all  residents  of  the  borough  of  Sayre  from  its 
operation.  The  proviso  converts  the  police 
reflation  into  a  trade  regulation.  The  ordi- 
nance, taken  as  a  whole,  does  not  prohibit  an 
injurious  business,  but  injurious  competition. 
That  the  resident  dealer  and  peddler  mav  en- 
joy a  larger  trade,  the  nonresident  peddler  is 
shut  out.  If  the  borough  authorities  may 
lawfully  regulate  the  business  of  peddling  for 
Uie  benefit  of  residents,  we  see  no  reason  why 
they  may  not  lay  their  hands  in  like  manner 
on  every  department  of  trade  and  of  profes- 


sional labor,  and  protect  the  village  lawyer 
and  doctor  as  well  as  the  village  grocer  and 
peddler. 

We  are  reminded  by  the  appellant  that  this 
ordinance  ip.  like  that  which  came  into  notice 
in  Warren  v.  Qeer,  Bupra;  and  it  is  urged  that 
the  question  now  under  consideration  ought, 
therefore,  to  be  regarded  as  ruled  by  that  case. 
That  case  was  well  decided  on  the  only  issue 
presented  by  it.  The  plaintiff  set  out  in  the 
declaration  the  ordinance  of  the  borough,  and 
charged  that  the  defendant  had  violated  it  by 
canvassing  from  house  to  house  within  the 
borough.  The  defendant  demurred,  thus  ad- 
mitting the  acts  charged  and  denying  the 
power  of  the  borough  to  require  one  engaged 
in  canvassing  to  take  a  license.  The  court  oe- 
low  held  that  the  defendant  was  entitled  as 
of  common  right  to  pursue  his  business,  and 
that  the  borough  was  without  the  power  to 
forbid  it.  The  question  came  to  this  court  in 
the  form  that  it  bad  been  disposed  of  in  the 
court  below,  as  a  question  of  power  in  the  bor- 
ough to  require  a  license  from  peddlers  and 
canvassers,  and  we  held  that  the  power  existed 
under  the  Act  of  incorporation,  and  under  the 
Qeneral  Borough  Law  of  1851.  Our  Brother 
Qreen,  who  delivered  the  opinion  of  this  court, 
stated  the  point  in  controversy  thus:  "The 
only  question,  therefore,  is  whether  the  bor- 
ough of  Warren  possesses  by  either  express 
grant  or  necessary  implication  the  right  to  en- 
act the  ordinance"  forbidding  the  exercise  of 
defendant's  employment  without  a  license. 
We  adhere  to  the  doctrine  of  that  case.  The 
present  question  is  whether,  under  the  pretense 
of  police  control,  trade  may  be  regulated  in 
the  interest  of  resident  dealers  by  making  the 
same  business  a  lawful  one  to  all  who  live  on 
one  side  of  a  municipal  line,  and  an  unlawful 
one  to  all  who  live  on  the  other  side. 

We  are  very  clear  in  our  convictions  that 
this  cannot  be  done,  and  for  this  reason  ths 
judgment  U  affirmed. 


MASSACHUSETTS  SUPREME  JUDICIAL  COURT. 


Sarah  P.  INGALLS  et  al,  Appts., 
Warren  D.  HOBBS. 


<. 


.Mass. 


.) 


1.  Bn^  infesting  a  •ummer-hoiise  at  a 
vraterinjp  place  whioh  Is  hired  already  f ur- 
nlsbed  for  the  season  may  render  it  so  unfit  for 
habitation  that  the  tenant  may  be  relieved  from 
the  agreement. 

2.  In  a  lease  of  a  completely  f^imlahed 
dwellin^hoiise  for  a  summer  season  at 

a  summer  watering  place  there  is  an  implied 
agreement  that  the  house  is  fit  for  habitation 
witkout  greater  preparation  than  the  tenant 
might  reasonably  be  expected  to  make. 

(May  9, 1882.) 


APPEAL  by  plaintiffs  from  a  Judgment  of 
the  Superior  Court  for  Suffolk  County  in 
favor  of  defendant  in  an  action  brought  to  re- 
cover rent  alleged  to  be  due  and  unpaid. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr,  Georg^e  E.  Smith,  for  appellants: 

A  careful  examination  of  Smith  v.  MarraUe, 
11  Mees.  &  W.  5;  Sutton  v.  Temple,  12  Mees.  tfe 
W.  52;  and  HaH  v.  Winds</r,  Id.  68,  will  con- 
vince one  that  the  same  judj^es  who  decided  in 
favor  of  an  implied  condition  were,  upon  re- 
examination immediately  after,  very  doubtful 
of  the  wisdom  of  that  decision.  They  repu- 
diated the  authorities  on  which  originally  it 
was  decided. 

In  Foster  v.  Peyeer,  9  Cush.  242,  57  Am- 
Dec.  48,  the  defendant  asked  for  an  instruc- 


NoTB.— On  the  question  of  an  implied  agreement  I  showing  the  narrow  limits  of  the  rule  followed 


that  a  furnished  house  leased  for  a  short  time  is 
fit  for  occupation  the  authorities  are  sulBciently 
pvcseated  in  the  report  of  the  case     But  see,  as 

18  L.  R.  A. 


above,  the  case  of  Franklin  v.  Brown,  6  L.  B.  A. 
770. 118  N.  Y.  Ua 


See  also  16  L.  R.  A.  236;  18  L.  R.  A.  2G4. 
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Hon  to  the  iurr:  "  Tbat  there  was  an  implied 
warranter,  in  the  letting  of  a  house  for  a  pri- 
Tate  residence,  that  it  is  reasonably  fit  for 
occupation."  And  Metcalf,  /.,  in  the  opinion 
says:  **  The  court  refused  to  instruct  the  Juir 
that  there  is  any  such  implied  covenant  in  such 
a  case.  And  it  is  well  settled  by  authority 
that  there  is  not." 

The  same  principle  was  applied  to  the  lease 
of  a  dwelling-house,  in  StewM  y.  Pierce,  151 
Hass.  207. 

Mesen.  Choate  Sb  Dana»  for  appellee: 

In  England  the  doctrine  is  now  well  estab- 
lished.  that  there  is  such  an  implied  agreement 
or  warranty. 

Smith  V.  MarrdMe,  11  Mees.  &  W.  5;  If  »J- 
ean  v.  Hatton,  L.  R.  2  £zch.  Diy.  836;  Man- 
chester Bonded  Warehouse  Co,  v.  Carr,  L.  R.  5 
C.  P.  Div.  507;  Bird  v.  QreviUe,  1  Cababe  & 
E.  317;  MacLean  v.  Ourrie,  Id.  861;  Chester  y. 
Fo'icdi,  52  L.  T.  722;  CharOey  y.  Jonee,  58  J. 
P.  Q.  B.  Diy.  280.  See  also  Button  y.  O&rrish, 
9  Ciish.  b9,  55  Am.  Dec.  45;  Edtoarde  t.  Mc- 
lean, 122  N.  Y.  802. 

Kaowlton,  J.,  deliyered  the  opinion  of  the 

court: 

This  is  an  action  to  recover  $500  for  the  use 
and  occupation  of  a  furnished  dwelling-house 
at  Swampscott  during  the  summer  of  1890.  It 
was  submitted  to  the  superior  court  on  what  is 
entitled  an  *'  agreed  statement  of  eyidence/'by 
which  it  appears  that  the  defendant  hired  the 
premises  of  the  plaintiffs  for  the  season,  as  a 
furnished  house,  provided  with  beds,  mat- 
tresses, mattinff,  curtains,  chairs,  tables,  kitch- 
en utensils,  ana  other  articles  which  were  ap- 
parently in  good  condition,  and  tbat  when  the 
defendant  took  possession  it  was  found  to  be 
more  or  less  infested  with  bugs,  so  that  the  de- 
fendant contended  that  it  was  unfit  for  habita- 
tiOD,  and  for  that  reason  gave  it  up.  and 
declined  to  occupy  it»  The  agreed  statement 
concludes  as  follows:  "If,  under  the  aboye 
circumstances,  said  house  was  not  fit  for 
occupation  as  a  furnished  house,  and,  being  let 
as  such,  there  was  an  implied  agreement  or 
warranty  that  the  said  bouse  and  furniture 
therein  should  be  fit  for  use  and  occupation, 
Jud  foment  is  to  be  for  the  defendant,  with 
costs.  If,  however,  under  said  circumstances, 
said  house  was  fit  for  occupation  as  a  furnished 
house,  or  there  was  no  such  implied  agreement 
or  warranty,  judgment  is  to  be  for  tne  plain- 
tiffs in  the  sum  of  $500,  with  interest  from 
the  date  of  the  writ,  and  costs."  Judgment 
wns  ordered  for  the  defendant,  and  the  plain- 
tiffs appealed  to  this  court. 

The  agreement  of  record  shows  that  the 
facts  were  to  be  treated  by  the  superior  court 
as  evidence  from  which  inferences  of  fact 
might  be  drawn.  The  onl^  "matter  of  law 
apparent  on  the  record"  which  can  be  consid- 
ered on  an  appeal  in  a  case  of  this  kind  is  the 
question  whether  the  judgment  is  warranted 
by  the  evidence.  Pub.  Stat.  chap.  152,  §  10; 
Jiand  V.  Hanson,  154  Mass.  87;  Mayhew  v. 
Durfee,  188  Mass  584;  Old  Colony  R.  Co,  v. 
Wilder,  137  Mass.  536;  Uechty.  Sateheller.  147 
Mass.  3i35,  6  New  Eng.  Rep.  610;  Fitzeimmons 
v.  Carroll,  128  Mass.  401;  Charlton  v.  Donnell, 
100  Mass.  229. 

The  facts  agreed  warrant  a  finding  that  the 


house  was  nnflt  for  habitation  when  it  was 
hired,  and  we  are  therefore  brought  directly  to 
the  question  whether  there  was  an  implied 
agreement  on  the  part  of  the  plaintiff  that  it 
was  in  a  proper  condition  for  immediate  use  as 
a  dwelling-house.  It  is  well  settled,  both  in 
this  commonwealth  and  in  England,  that  one 
who  lets  an  unfurnished  building  to  be  occu- 
pied as  a  dwelling-house  does  not  impliedly 
agree  that  it  is  fit  for  .habitation.  Button  v. 
Uerriih,  9  Gush.  89,  55  Am.  Dec.  45;  Pbeter 
T.  Peyser,  9  Gush.  242,  47  Am.  Dec.  43;  Stevene 
V.  Picreejl^l  Mass.  207:  Sutton  v.  Tempts,  12 
Mees.  &  W.  52;  Hart  v.  Windsor,  Id.  68. 

In  the  absence  of  fraud  or  a  coyenant,  the 
purchaser  of  real  estate,  or  the  hirer  of  it  for 
a  term,  however  short,  takes  it  as  it  is,  and  de- 
termines for  himself  whether  it  will  serve  the 
purpose  for  which  he  wants  it  He  may,  and 
often  does,  contemplate  making  extensive 
repairs  upon  it  to  adapt  it  to  his  wants.  But 
there  are  good  reasons  why  a  different  rule 
should  apply  to  one  who  hires  a  furnished 
room,  or  a  furnished  house,  for  a  few  days,  or 
a  few  weeks  or  months.  Its  fitness  for  imme- 
diate use  of  a  particular  kind,  as  indicated  by 
its  appointments,  is  a  far  more  important  ele- 
ment entering  into  the  contract  than  when 
there  is  a  mere  lease  of  real  estate.  One  who 
lets  for  a  short  term  a  house  provided  with  all 
furnishings  and  appointments  for  immediate 
residence  may  be  supposed  to  contract  in  ref- 
erence to  a  well-unaerstood  purpose  of  the 
hirer  to  use  it  as  a  habitation.  An  important 
part  of  what  the  hirer  pays  for  is  the  opportu- 
nity to  enjoy  it  without  delay,  and  without  tiie 
expense  of  preparing  it  for  use.  It  is  very 
difficult,  and  often  impossible,  for  one  to  de- 
termine on  inspection  whether  the  house  and 
its  appointments  are  fit  for  the  use  for  which 
they  are  immediately  wanted,  and  the  doctrine 
caveat  emptor,  which  is  ordinarily  applicable  to 
a  lessee  of  real  estate,  would  often  work  in- 
justice if  applied  to  cases  of  this  kind.  It 
would  be  unreasonable  to  hold,  under  such 
circumstances,  that  the  landlord  does  not  im- 
pliedly agree  that  what  he  is  letting  is  a  house 
suitable  for  occupation  in  its  condition  at  the 
time.  This  distinction  between  furnished  and 
unfurnished  houses  in  reference  to  the  con- 
struction of  contracts  for  letting  them,  when 
there  are  no  express  agreements  about  their 
condition,  has  long  been  recognized  in  Eng- 
land, where  it  is  held  that  there  is  an  implied 
contract  that  a  furnished  house  let  for  a  short 
time  is  in  proper  condition  for  immediate  oc- 
cupation as  a  dwelling.  Smith  v.  MarraUe,  11 
Mees.  .&  W.  5;  Wilson  v.  ffatton,  L.  R  2 
Exch.  Div.  836;  Mane/tester  Bonded  Warehouse 
Co.  V.  Carr,  L.  R.  6  G.  P.  Diy.  507;  Sutton  v. 
Temple  and  Hart  v.  Windsor,  supra;  Bird  v. 
Greville,  1  Gababe  <ftE.  317;  Charsley  Y.Jones, 
53  J.  P.  Q.  B.  Div.  280.  In  Button  v.  Oerrish, 
9  Gush.  89,  55  Am.  Dec.  45,  Chief  Justice 
Shaw  recognizes  the  doctrine  as  applicable  to 
furnished  houses;  and  in  Edwards  v.  McLean, 
122  N.  Y.  802;  Smith  v.  MarraUe,  and  Wilson 
V.  Hutton,  cited  above,  are  referred  to  with 
approval,  although  held  in  inapplicable  to  the 
question  then  before  the  court.  See  Oieves  v. 
Willoughby,  7  Hill,  83;  Franklin  v.  Brown, 
118  N.  Y.  110,  6  L.  R.  A.  770.  We  are  of 
opinion  tbat  in  the  lease  of  a  completely  fur- 
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nifihed  dwelling-house  for  a  cringle  season  at  a 
gammer  watenng  place  there  is  an  implied 
agreement  that  the  nouse  is  flt  for  habitation, 
withoat  greater  preparation  than  one  hiring  it 


for  a  short  time  might  reasonably  be  expected 
to  make  in  appropriating  it  to  the  use  for  which 
it  was  designed. 
Judgment  afflrmecL 


GEORGIA  SUPREME  COURT. 


GEORGIA  SOUTHERN  &  FLORIDA  R. 
CO.,  Plff.  in  Err., 

Anthony  ASMORE. 


(. 


.Gku. 


.) 


^A  pa— anger  on  »  railway  train,  who 
refboes  to  aceede  to  a  wron^^fU  de- 
mand for  lkre«  is  entitled  to  be  carried 

on  aooedlDff  to  the  demand,  though  the  train 

*Head  note  by  BXiBCKi.ET,  0l  J, 


may  have  been  stopped  with  a  view  to  bis  expul- 
sion; but  if  the  demand  upon  him  is  rigrhtfui  he 
cannot  ayold  expulsion  by  tendering  the  fare 
while  the  train  is  being  stopped,  or  after  the 
stoppage.*  Where  the  failure  of  the  passenger  to 
have  a  ticket  is  due  to  the  non-attendanoe  of  the 
agent  at  the  tioket  offloe,  or  to  other  fault  or  de- 
fault of  the  company,  the  passenger  is  entitled  to 
be  carried  at  the  ticket  rate  of  fare;  but  where 
his  failure  is  attributable  to  any  other  oause  be 
has  no  right  to  be  carried  without  paying  the 
higher  lawful  rate  exacted  by  the  rules  of  the 
company. 

(February  IS,  1882.) 


KOTE.— Right  of  poMenger  to  pay  fare  afUr  train 
begint  to  nop  for  purpose  of  eiecUng  aim. 

After  the  ejeotlon  of  a  passenger  for  f aotious 
refusal  to  pay  fare,  be  has  not  the  right  to  pay  and 
oontinue  his  passage  on  that  trip.  Pease  ▼.  Dela- 
ware, L.  A  W.  B.  Co.  11  Daly,  860;  People  ▼.  Jillson, 
S  Park.  Grim.  C4is.  284. 

This  is  true  although  the  stop  Is  within  the  limits 
of  the  ordinary  stopping  place  of  the  train.  Pease 
y.  Delaware,  L.  &  W.  B.  Ck>.  supra. 

The  same  rule  applies  even  before  the  ejection  if 
the  train  has  stopped  for  the  express  purpose  of 
ejecting  the  passenger.  dndnDati,  8.  &  C.  U.  Co. 
▼.  SkiUnuuu  80  Ohio  St.  446;  Hibbard  t.  New  York 
ft  &  B.  Go.  U  N.  Y.  466;0*Brien  ▼.  Boston  ft  W.  B. 
Co.  16  Gray,  80. 77  Am.  Dea  847;  Hoffbauer  ▼.  Delhi 
ft  N.  W.  B.  Go.  62  Iowa,  842, 36  Am.  Bep.  278. 

But  where  the  train  has  stopped  at  a  regular 
•topping  place  an  offer  to  pay  fare  before  a  passen- 
ger is  ejdoted  must  be  accepted.  0*Brien  v.  New 
York  Gent,  ft  H.  a  a  Co.  80  N.  Y.  230. 

Yet  even  if  the  place  where  a  train  is  stopped  is 
a  regular  station  at  which  tickets  are  sold.  If  the 
particular  train  on  which  a  passeoKer  is  traveling 
would  not  have  stopped  there  except  for  the  pur^ 
poee  of  expelling  him  he  is  not  entitled  to  prevent 
hfii  expulsion  and  to  oontinue  his  passage  on  that 
train  by  tender  of  fare  after  the  train  is  stopped. 
Pickens  t.  Bichmond  ft  D.  B.  Co.  104  N.  a  812; 
O'Brien  y.New  York  Cent,  ft  H.  B.  B.  Co.  supra; 
Nelson  ▼.  Long  Island  B.  Co.  7  Hun,  140. 

A  passenger  who  has  refused  to  pay  fare  may 
diange  bis  mind  and  pay  while  the  train  Is  stopped 
at  a  station  although  the  conductor  has  com- 
menced to  put  him  off,  if  he  has  not  compelled  the 
conductor  to  stop  the  train  for  that  purpose  or  to 
resort  to  extreme  measures,  as  for  instance  by  force 
to  pull  him  from  his  seat.  €k>uld  y.  Chicago,  M.  ft 
8t.  P.  B.  Go.  IB  Fe6.  Bep.  166. 

A  valid  ticket  which  a  passenger  bad  kept  back 
and  not  shown  until  after  he  was  ejected  at  a  sta- 
tion for  refusal  to  pay  fare  and  insisting  on  his 
right  to  ride  on  a  worthless  ticket,  wiU  not  entitle 
hhn  to  re-enter  the  train.  State  v.  Campbell,  88  N. 
J.L.800. 

A  passenger  is  not  entitled  to  readmlssion  to  a 
train  from  which  he  has  been  ejected  for  nonpay- 
ment of  fare  by  reason  of  a  ticket  wliich  he  pur- 
chases at  the  place  where  he  is  ejected,  at  least  with- 
out paying  fare  for  the  distance  already  ridden. 
Stone  V.  Chicago  ftN.  W.  B.  Co.  47Iowa,  88, 28  Am. 
Bep.  486. 

The  rules  above  laid  down  are  not  without  some 
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limitations  as  clearly  shown  in  the  main  case.  ■ 
Thus  it  is  said  that  to  bring  a  case  within  the  rule 
that  a  person  is  not  entitled  to  pay  when  being  put 
off  the  train  after  refusal  to  pay  fare  there  must 
be  a  willful  or  at  least  a  positive  refusal  to  pay 
proper  fare.  Texas  &  P.  B.  Co.  v.  Bond,  62  Tex* 
442,  60  Am.  Bep.  688. 

So  the  rule  that  a  passenger  who  has  refused  to 
pay  his  fare  cannot  pay  after  ejection  or  after  the 
train  is  stopped  to  eject  him  and  thus  claim  the 
right  to  continue  on  that  train,  it  is  said  in  Louis- 
ville, N.  ft  a.  S.  B.  Go.  V.  Harris, OLea,  180,  72  Am. 
Bep.  668,  ought  to  be  limited  to  willful  violation  of 
his  duty  to  pay. 

A  conductor  is  bound  to  receive  fare  from  a  third 
person  If  offered  before  the  ejection  of  a  passenger 
who  has  no  ticket  or  money,  whom  he  is  about  to 
eject  for  nonpayment  of  fare.  LouisviUe  ft  N.  B. 
Go.  V.  Garrett,  8  Lea,  488, 41  Am.  Bep.  64a 

A  New  York  case  lays  down  the  same  rule,  at 
least  where  the  train  is  stopped  at  a  station.  Ouy 
V.  New  York,  O.  ft  W.  B.  Co.  80  Hun,  889. 

Where  a  conductor  hastily  pulls  the  bell  and  takes 
steps  to  eject  a  passenger  who  honestly  disputes 
the  correctness  of  the  amount  demanded,  without 
giving  the  passenger  reasonable  time  to  consider, 
he  must  accept  a  tender  of  fare  x)ff ered  thereafter. 
Texas  ft  P.  B.  Go.  v.  Bond,  82  Tex.  442, 6U  Am.  Bep. 
688. 

The  same  rule  applies  where  the  passenger  is 
obliged  to  borrow  money  to  pay  the  extra  fare.  He 
is  entitled  to  a  reasonable  time  for  that  purpose. 
Curl  V.  Chicago,  B.  I.  ft  P.  B.  Go.  (Iowa)  11  Am.  A 
Bug.  B.  B.  Gas.  85. 

In  California  it  is  decided  that  a  tender  by  a  pas- 
senger of  the  remainder  of  his  fare  is  in  time  al- 
though the  train  has  stopped  for  the  purpose  of 
ejecting  him,  where  the  money  which  he  had  al- 
ready paid  to  the  conductor  had  not  been  returned 
to  him.  Bland  v.  Southern  Pac.  B.  Co.  66  Gal.  570, 
86  Am.  Bep.  60. 

In  South  Garoliaa  B.  Go.  v.  Nix,  68  Cki.  572,  it  is 
held  that  a  conductor  is  not  bound  to  receive  fare 
after  a  train  is  in  motion,  from  a  passenger  who  has 
been  ejected  for  nonpayment  of  fare,  but  it  is  said 
that  he  ought  to  do  so  if  tendered  while  the  train 
is  not  in  motion  or  before  the  passenger  is  actually 
ejected.  This  last  statement  it  will  be  seen  is  not 
in  accord  with  most  of  the  decisions  dted  above. 

For  note  on  payment  of  back  fare  for  distance 
already  traveled  as  a  condition  of  being  carried  fur- 
ther, see  Manning  v.  Louisville  ftN.  B.  Go.  (Ala.)t 
reported  next  after  the  main  case.  B.  A.  B. 


64 


GeOBGIA  ISUFKKMiB  COUBT. 


Fsu.« 


k. 


ERBOR  to  the  Superior  Court  for  Houston 
County  to  review  a  judgment  in  favor  of 
plaintiff  in  an  action  brought  to  recover  dam- 
ages for  his  alleged  wrongful  ejection  from  de- 
fendant's train.     Reversed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  Chistiii«  0001*17  A  Hall  and  R. 
N.  HoltseUbw  for  plaintiff  in  error. 
Mr,  A.  S.  CHles  lor  defendant  in  error. 

Bleckleyt  Oh,  J,,  deliyered  the  opinion  of 
the  court: 

The  testimony  was  In  some  conflict  It 
raised  the  question  of  fact  wheth^  the  failure 
of  the  passenger  to  have  a  ticket  was  due  to  the 
fault  or  default  of  the  company,  or  to  the  omis- 
sion of  proper  diligence  by  the  plaintiff  to  sup- 
ply himself  with  a  Ucket  Another  question 
of  fa6t  on  which  the  testimony  differed  was 
whether  the  passenger  offered  to  pay  at  the 
conductor's  rate  before  or  not  until  after  the 
train  was  stopped  or  being  stopped  for  his  ex- 
pulsion. That  he  made  the  offer  before  he 
left  the  car,  there  is  no  dispute.  The  court 
charged  the  jury  that,  if  he  started  to  leave  the 
train,  and  before  doing  so  honestlv  changed 
his  mind,  and  in  good  faith  determined  to  re- 
main and  pay  the  amount  charged,  he  had  a 
right  to  do  so;  and,  if  he  tendered  that  amount 
before  he  left  the  car,  the  conductor  was  bound 
to  receive  it,  and  ejection  after  such  tender 
would  be  illegal  and  wrongful.  Was  this  in- 
struction correct?  Tested  by  the  letter  of  the 
decision  in  South  Carolina  R,  Co.  v.  Ifix,  68 
€hi.  572,  it  was  correct.  Permission  was  grant- 
ed in  the  argument  here  to  review  that  case  in 
respect  to  this  question,  and  we  have  reviewed 
it.  Our  conclusion  is  that  it  is  not  sustainable, 
either  on  principle  or  by  sound  authority,  and 
we  feel  constrained  to  overrule  it  in  so  far  as  it 
lays  down  in  universal  and  unqualified  terms 
the  proposition,  or  its  equivalent,  that  a  paa- 
senger,  by  making  a  tender  at  any  time  before 
his  ejection,  may  acquire  the  right  to  remain 
on  "board  and  be  earned.  Whenever  a  passen- 
ger refuses  to  accede  to  a  just  and  lawful  de- 
mand made  upon  him  by  the  conductor  for 
the  payment  01.  his  fare,  after  being  allowed 
reasonable  time  and  opportunity  to  comply,  he 
renounces  his  right  to  the  position  and  the  priv- 
ileges of  a  passenger,  and  subjects  himself  to 
expulsion  from  the  train.  If  he  changes  his 
mind,  and  tenders  the  fare  before  anything  is 
done  towards  bringing  the  train  to  a  stop  in 
order  to  eject  him,  his  refusal  will  be  retracted 
in  time,  and  his  right  to  remain  and  be  carried 
will  stand  unaffected.  If  he  haggles  and  hesi- 
tates until  he  becomes  a  proper  subject  for 
ejection,  and  until  steps  have  been  taken  to  that 
end,  he  is  too  late.  Any  rule  which  would  al- 
low one  passenger  to  play  fast  and  loose  with 
the  conductor  would  allow  all  the  passengers 
to  do  so,  and  a  train  might  thus  be  kept  halt- 
ing and  alternating  between  running  at  ordi- 
nary speed  and  stopping  throughout  the  whole 
of  its  journ^;  and  to  this  embarrassment  not 
only  one  train,  but  every  train  run  for  the  car- 
riage of  passengers,  would  be  exposed.  See 
the  observations  of  Denio,  «/*.,  in  Hibbard  v. 
Neto  TorkdbE.  R.  Co.,  15  N.  Y.  455;  Hutch- 
inson, Carr.  2d  ed.  §  589.  The  Code,  §  2082, 
declares  that  "carriers  of  passengers  may  re- 
fuse to  admit,  or  may  eject  from  their  convey- 
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ances,  all  persons  refusing  to  comply  with  rea- 
sonable  regulations,  or  guilty  of  improper  con- 
duct." It  is  certainly  improper  conduct  for  a 
passenger  to  delay  the  payment  of  his  fare  be- 
yond £e  time  w£en  he  ought  to  pay  it,  and  a 
regulation  that  he  shall  pay  on  demand  of  the 
conductor  is  reasonable,  and  so  necessary  for 
the  orderly  conduct  and  transaction  of  businesa 
that  it  may  fairly  be  presumed  to  be  a  regu- 
lation wbieh  all  railway  companies  carrying 
passengers  adopt  and  expect  to  enforce.  This 
method  of  dealing  with  passengers  who  travel 
by  railroad  is  so  universal  as  to  be  a  matter  of 
general  public  observation  and  experience,  and 
we  apprehend  that  it  would  be  a  very  rare  in- 
stance in  which  a  passenger  would  be  sur- 
prised to  find  it  in  use.  In  the  present  cape  the 
passenger,  when  called  upon.  d[idnot  object  to 
paying  promptly  what  he  admitted  to  be  due. 
In  fact,  he  put  into  the  hands  of  the  conductor 
money  more  than  sufficient  for  the  payment  of 
his  fare  at  the  higher  rate.  Touching  what 
immediately  followed,  the  testimony  is  cou 
flicting;  but  it  is  clear  that  a  discussion  arose  as 
to  whether  payment  should  be  made  at  the 
ticket  rate  or  at  the  train  rate,  in  consequence 
of  which  none  of  the  money  was  retained,  but 
all  of  it  was  returned.  The  plaintiff  contended 
for  the  ticket  rate,  upon  the  ground  that  be 
tried  to  get  a  ticket,  and  that  the  agent  was  not 
at  his  place.  The  conductor  insisted  upon  the 
higher  rate,  which  was  the  usual  and  legal  one 
exacted  of  passengers  who  had  not  procured 
tickets.  According  to  sound  legal  principle, 
the  right  of  the  plaintiff  to  remain  upon  the 
train  and  be  carried  on  payment  or  tender  of 
the  ticket  rate  should  depend  alone  upon  the 
fact  whether  the  non-attendance  of  the  ticket 
agent  at  the  office,  or  any  other  fault  or  default 
of  the  company,  was  the  true  reason  whv  the 
plaintiff  was  not  supplied  with  a  ticket.  If  his 
failure  to  have  it  was  due  to  his  own  neglect, 
or  to  any  cause  not  chargeable  to  the  company, 
its  agents  or  employes,  the  tender  of  the  ticket 
rate  bad  no  relevancy  whatever  to  the  right  of 
the  plaintiff  to  be  carried,  or  to  shun  ejection 
from  the  cars.  He  might  as  well  have  tend- 
ered nothing  as  not  enough.  On  the  other 
hand,  it  was  the  company's  omission  or  fault 
that  preyented  the  plaintiff  from  having  a 
ticket,  the  conductor  had  no  right  to  demand 
the  payment  of  fare  at  a  higher  than  the  ticket 
rate;  no  right  to  reject  that  rate  when  tendered; 
and  after  its  tender  he  could  not  lawfully  ex- 
pel the  passenger  for  not  complying  with  his 
unlawful  demand  of  payment  at  a  higher  rate. 
This  test  of  the  respective  rights  of  the  passen- 
ger and  the  carrier  goes  to  the  foundation  and 
rests  upon  the  actual  state  of  facts,  and  not 
upon  mere  belief  or  good  faith  either  of  the 
passenger  or  of  the  conductor.  It  requires  them 
to  know  their  respective  rights,  and  to  act  ac- 
cordingly. A  passenger  always  knows  why  he 
fails  to  obtain  a  ticket.  A  conductor  repre- 
sents the  company,  and,  if  the  company  has 
failed  in  any  of  its  duties  to  afford  passengers 
opportunity  to  obtain  tickets,  he  should  be  so 
informed.  If  the  company  will  not  allow  him 
to  take  the  word  of  the  passenger,  it  must 
adopt  some  other  means  of  informing  him;  as, 
for  instance,  requiring  him  to  ascertain  at  each 
station,  before  leaving  it,  whether  the  ticket 
office  has  been  properly  kept  open,  and  attended 
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for  the  sale  of  tickets  or  not.  What  the  com- 
way,  by  aoy  of  its  proper  agents  or  employ^, 
knows  on  that  imbject,  the  conductor,  as  rep- 
lesenting  tiie  company  on  the  train,  may  be 
inesamra  to  know,  and  this  presumption,  as  a 
geoeral  rule,  should  he  treated  as  conclusive. 
The  respectiye  legal  rights  of  the  parties  being 
is  we  have  Just  announced,  can  those  rights  be 
changed  by  either  without  the  consent  of  the 
other?  It  is  clear  to  us  that  they  cannot. 
Either  may  waive  his  own  rights,  but  neither 
can  compel  any  waiver  by  the  other.  If  the 
passeneer  hss  the  necessary  state  of  facts  to 
back  him,  nothing  which  the  conductor  can  do 
will  Justify  his  expulsion.  So,  if  the  conduct- 
or, on  the  other  hand,  has  at  his  back  the 
neceasary  state  of  facts,  he  may  enforce  the 


rule  of  expulsion  over  any  tender  whatever 
which  the  passenger  may  make  after  steps  have 
been  rightfully  taken  to  stop  the  train  in  con- 
sequence of  the  refusal  to  pay.  Of  course,  this 
applies  only  to  instances  occurring  between 
stations,  and  where  the  sole  reason  for  stopping 
the  train  is  to  effect  expulsion.  We  desire  to 
restrict  our  ruling  to  what  is  necessary  for  a 
decision  of  the  case  before  us.  The  sum  of 
the  matter  is  that  a  passenger  cannot  force  a 
railroad  company  to  reject  him  as  a  patron, 
and  then  force  it,  by  making  a  tender  which 
he  ought  to  have  made  before,  to  cancel  the 
rejection,  and  perform  service  the  same  as  if 
there  had  been  no  failure  to  agree  originally. 
Judgment  revened. 


ALABAMA  SUPREME  COURT. 


James  MANNING,  Appt., 

V. 

LOUISVILLE    &   NASHVILLE    R    CO. 


(. 


.) 


Beftasml  to  pay  Ikre  ftvr  the  distanoe  al- 
ready ridden  without  a  valid  ticket 

▼111  justify  the  ejection  of  a  paneoger  although 
on  notloe  that  he  muBt  pay  such  fare  or  be  put 
off  at  the  next  station  he  has  procured  at  that 
station  a  tioket  for  the  remainder  of  his  trlpu 

(April  as,  1888.) 

APPEAL  by  plaintiff  from  a  Judgment  of  the 
Circuit   UouTt   for   Jefferson  County  in 
faTor  of  defendant  in  an  action  brought  to 
lecoYer  damages  for  the  alleged  wrongful  ejec- 
tkm  of  plainttff  from  defendant's  train.    4f' 
firmuL 
The  facts  are  stated  in  the  opinion. 
Mean.  Bowman  ft  Harah  for  appellant 
JTettrc  Hewitt,  Walker  ft  Porter  for 
•ppellee. 


Stone«  Oh.  J,,  delivered  the  opinion  of  the 
court: 

Plaintiff  purchased  an  excursion  ticket  to 
and  from  ^ew  Orleans  from  defendant's  ticket 
agent  at  Birmingham.  He  obtained  It  at  re- 
duced rates,  but  on  certain  conditions  as  to  its 
use,  which  were  printed  on  the  ticket,  and  sub- 
scribed by  him.  Plaintiff  testified  that  he  had 
read  the  conditions.  Among  them  are  the  fol- 
lowing: "In  consideration  of  the  reduced 
rate  at  which  this  ticket  is  sold,  I,  the  under- 
signed, agree  with  the  Louisville  &  Nashville 
Railroad  Company  as  follows:  That  on  the 
date  of  my  departure,  returning,  I  will  identify 
myself  as  the  original  purchaser  of  this  ticket, 
by  writing  my  name  on  the  back  of  this  con- 
tract, and  by  other  means,  if  required,  in  the 
Sresence  of  the  ticket  agent  of  the  Louisville 
;  Nashville  Railroad  Companv  at  the  point  to 
which  this  ticket  was  sold,  who  will  witness 
the  signature,  date  and  stamp  the  contract;  and 
that  Uiis  ticket  and  coupons  shall  be  good  re- 
turning only  for  a  continuous  passacre  from 
such  date,  and  in  no  case  later  than  the  date 
canceled  in  the  margin  of  this  contract."  Plain- 
tiff conformed  to  all  the  requirements  of  this 


Kon.— Pai/ment  of  hatih  fart  for  distance  already 
Tidien  aM  eonduion  of  being  earried  further. 

In  Chfcajo,  R  &  Q.  B.  Go.  T.  Bryan,  90  111.  IM,  It 
li  held.  In  conflict  with  the  main  case,  that  a  pas- 
■enger  expeUed  from  a  train  at  a  station  for  re- 
fusal to  pay  the  amonnt  of  fare  demanded  may  get 
on  again  and  contlnne  hJs  journey  on  the  same 
train  on  payment  of  the  lawful  fare  from  that 
point  without  paying  fare  for  the  distanoe  previ- 
ously ridden. 

This  dfetlnctlon  is  based  on  his  right  to  again  be- 
eomea  peseenger  for  a  dlstlnot  trip,  and  it  is  held 
that  he  can  do  so  on  that  train  as  well  as  any  other. 

But  the  majority  of  the  cases  agree  with  the  main 
case  above  reported. 

A  paasenger  who  has  been  expelled  at  a  station 
for  refusing  to  pay  fare  cannot  continue  his  pas- 
Mlte  by  paying  fare  firom  that  point  only,  but  must 
pay  for  tiie  whole  distance.  Bwan  t.  Manchester 
ftL.B.B.lffiMaBS.Ue,48Am.Bep.482;  Penning, 
ton  ▼.  Philadelphia,  W.  ft  R  B.  Go.  (B  Md.  96. 

The  purchaser  of  a  ticket  from  the  station  at 
wMoh  a  passenger  is  ejected  for  nonpayment  of 
iiue  does  not  entitle  him  to  ride  on  the  same  train 
without  payment  for  the  distance  already  ridden 


even  if  he  could  claim  the  right  to  be  admitted  to 
that  train  on  any  terms.  Stone  v.  Chicago  ft  N.W. 
Ei,  Co.  47  Iowa,  82, 29  Am.  Bep.  458. 

8o  on  the  same  principle  a  tender  of  fare  from  a 
station  where  a  passenger  secures  a  seat,  although 
he  has  already  ridden  for  some  distanoe,  will  not  be 
sufficient  without  paying  fare  for  the  whole  dis- 
tance. Davis  y.  Kansas  City,  St.  J.  ft  G.  B.  R.  Co. 
68  Mo.  817.  14  Am.  Rep.  467. 

But  where  a  passenger  has  a  ticket  not  limited  to 
any  particular  time  or  to  the  day  on  which  It  was 
purchased,  and  after  it  is  punched  stops  over  at  a 
station  and  takes  another  train,  if  the  conductor  of 
the  latter  refuses  to  accept  the  ticket  and  threat- 
ens to  eject  him  at  the  next  station,  he  is  entitled 
on  procuring  a  ticket  there  to  proceed  upon  It 
without  paying  fare  again  for  the  distance  already 
ridden  on  that  train  as  he  has  previously  paid  for 
the  whole  ride.  Ward  y.  New  York  Cent  ft  H.  B. 
B.  CO.80N.T.S.B.604. 

For  mute  on  the  right  of  a  passenger  to  pay  fare 
after  the  train  begins  to  stop  for  the  purpose  of 
ejectinflr  him,  sec  Oulf.  C.  ft  S.  F.  B.  Co.  y.  Asroora 
next  preceding  the  main  case.  B.  A.  B. 
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contract  until  he  reached  Mobile  on  his  return 
trip.  At  that  place  he  stopped  ofF  one  day. 
At  the  end  of  that  time  he  boarded  another 
train  of  the  railroad  at  midnight,  and  took  a 
berth  in  a  sleeping  car.  £Ee  proceeded  un- 
molested on  his  homeward  trip  until  he  passed 
Montgomery,  and  was  nearing  Oalera,  less  than 
forty  miles  from  Birmingham.  At  that  stiu!;e 
of  his  journey  the  conductor  in  charge  of  the 
train  discovered  he  was  traveling  on  a  for- 
feited ticket,  but  possibly  did  not  learn  he 
bad  so  traveled  before  he  rcnched  Montgomery. 
As  a  condition  of  his  proceeding  further  the 
conductor  exacted  of  him  that  he  should  pay 
fare  from  Montgomery  to  Birmingham,  or, 
failing,  that  he  would  be  put  off  the  train  at  the 
next  station, which  would  be  Calera.  Reaching 
Calera  plaintiff  procured  from  the  ticket  agent 
at  thai  place  a  ticket  to  Birmingham,  and  upon 
that  ticket  sought  to  continue  his  Journey  on 
the  same  train.  This  the  conductor  refused  to 
allow  him  to  do,  stating  that  under  the  road's 
regulations  he  could  not  permit  him  to  proceed 
unless  be  would  also  pav  the  back  fare  from 
Montffomery.  This  he  railed  to  do,  and  was 
ejected  from  the  train.  The  present  action  is 
brought  to  recover  damages  for  such  ejection. 
A  regulation  by  which  railroads,  when  pas- 
sengers are  found  on  their  trains  who  have  no 
tickets,  or  who  have  only  forfeited  tickets,  re- 
quire of  such  passengers  fare,  not  only  for  that 
part  of  tbe  route  to  be  traveled,  but  also  for 
the  part  alread v  passed  over,  is  certainly  a  rea- 
sonable one.  If  persons  who  are  attempting  to 
ride  without  paying  fare  can  have  tbe  past  f cr- 
aven, and  need  pay  only  from  the  place  and 
time  of  their  detection,  would  not  this  be  the 
offer  of  a  premium  for  an  attempted  undue  ad- 
vantage of  the  railroad  ?  The  regulation  needs 
no  argument  to  uphold  its  reasonableness. 
The  authorities  are  uniform,  and  very  abun- 
dant, that  the  conductor  was  authorized  to  de- 


mand fare,  not  only  for  the  portion  of  the  road 
yet  to  be  traveled,  but  equally  for  that  part 
of  the  road  plaintiiDF  had  been  carried,  after  his 
ticket  had  beoomeftincttu  by  virtue  of  his  stop 
over.    And  the  conductor  was  fully  Justified 
in  ejecting  Manning  from  the  train  on  his  re- 
fusfu  to  piay  the  fare  as  demanded.    8  Wood, 
Railway  Law,  g  861,  p.  1488;  Wheeler,  Oarr. 
174;  Hutchinson,  Carr.  9d  ed.  §  680a;  HiU  v. 
SyracuM,  B,  di  ^.  F.  B.  Ch.  68  N.  Y.  101; 
State  V.  GampbeU,  83  N.  J.  L.  809;  Swan  v. 
Maneheiter  dbL.  R.  OoA^  Mass.  116;  Da^U 
V.  KafUM  Oity,  St,  J,  d  0.  B.  R.  Co,  58  Mo. 
817,  14  Am.  Rep.  457:  Stone  v.  Chicago  ^  If, 
W.  R  Co.  47  Iowa.  82,  29  Am.  Rep.  458;  HaU 
V.  Memj^Ue  d  C.  R.  Co.  16  Fed.  Rep.  57:  Pen- 
nington V.  Phitadaphia,  W.  d  B.  R,Oo.  62  Md. 
95;  Piekene  v.  Richmond  d  D.  R  Co.  104  N.  0. 
S\2;Atchieon,T.d8,  F.  R,Co,y.Oant», OS Kau. 
629;  Johneon  v.  Concord  R.  Corp.  46  N.  H.  218; 
Roee  V.  Wilmington  dW.  R,  Co.  106  N.  0.  168. 
Plaintiff  (appellant  here)   relies  on  Wafd  v. 
New  York  Cent,  d  H.  R.  R.  Co.,  80  N.  Y.  8. 
R.  604,  as  an  authority   in  his  favor.    The 
ticket  in  that  case  was  an  ordinary  one,  and 
had  no  clause  or  stipulation  requiring  or  look- 
ing to  continuous  passage.    The  decision  i» 
rested  on  the  absence  of  that  provision.    It  re- 
fers to  and  approves  many  of  the  decisions  we 
have  referred  to  above,  pronounced  on  con- 
tracts requiring  continuous  passage.    Properl  j 
interpreted,  that  case  is  an  authority  against 
appellant.    In  Alabama  G.  8.  R.  Ch.  v.  Car- 
michael,  90  Ala.  19, 9  L.  R.  A.  888.  we  took 
occasion  to  comment  on  the  great  importanoe^ 
tbe  public  necessity,  of  wisely  observioff  regu- 
lations in  the  running  of  trains  on  raflroada. 
We  need  not  repeat  what  we  there  said.    We 
hold  that  in  the  charge  given  to  the  Jury  the 
circuit  court  strictly  followed  the  law. 
Affirmed. 
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M.  Foreifi^eompaiileefbeiii^  required* 
in  order  to  curry  on  busineee  in  this 
et&te,  to  have  aji  authorised  ag^ent  upon 
whom  process  may  be  served,  do  not,  Inappolnt- 
iDff  a  board  of  directors  to  act  as  their  agent,  lo- 
calize their  business  any  more  than  those  compa- 
nies which  manage  their  affairs  through  agencies 
not  organised  into  boards,  the  duties  of  each 
agency  being  about  the  same. 

8.  A  nonresident  creditor  of  a  state  can- 
not be  said  to  be,  in  virtue  of  a  debt  which  a  resi- 
dent owes  him.  a  holder  of  property  within  its 

•Head  notes  by  Baanx,  X 

NoTB.~For  an  apparent  mod  location  of  the  doc- 
trine that  a  debt  due  to  a  nonresident  creditor  can- 
not be  taxed  at  the  domioll  of  the  debtor,  see  note 
to  Detroit  v.  Rentz  (Mich.),  which  is  reported  next 
following  the  above 
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limits.  The  credit  is  not  within  the  stated  jarta- 
dictlon,  and  of  no  value  to  the  debtor,  and  is  not 
property  within  the  state,  but  property  of  the 
creditor,  taxable  at  his  place  of  residence. 

8.  Tangible  movable  property  may  be 
taxed  where  situate,  under  a  special  statute 
which  provides  for  its  taxation. 

(MayS.188e.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Civil  District  Court  for  the  Parish  of 
Orleans  in  favor  of  plaintiff  in  an  action 
brought  to  procure  the  cancellation  of  a  cer- 
tain tax  assessment.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Carleton  Hunt,  City  Atty.,  for  ap- 
pellant: 

It  is  true  that  the  doctrine  of  the  interna- 
tional jurists,  in  relation  to  the  eitue  of  mov- 
ables, forms  part  of  the^tts  gentium^  but  thie 
statement  is,  beyond  all  doubt,  to  be  accepted, 
subject  to  the  limitation  that  there  is  no  posi- 
tive law  to  the  contrarv  of  the  country  where 
the  property  involved  happens  in  point  of  fact 
to  be.    For  if  there  is.  the  law  of  the  owner's 


Sec  also  IC  L.  R.  A.  59;  34  L.  R.  A.   2\\'l,  309. 
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domicil  mriBt  Decessarily  yield  to  the  law  of 
the  place  where  the  property  is  actually  situ- 
ated. 

Burroughs.  Taxation,  g§  40-42;  Alvanp  ▼. 
P&u)eU,  55  N.  0.  61;  OatUn  v.  Bull,  21  Vt 
161;  State  ▼.  St,  LouU  County,  47  Mo.  694; 
Pwj^  y.  Home  Ins.  Co.  29  Gal.  588;  St.  Louis 
▼.  Wiggins  Ferry  Co.  40  Mo.  580;  Witeox  v. 
BUis^  14  Ean.  602;  TazeweU  County  Suprs,  y. 
Davenport,  40  111.  196;  Douglas  v.  New  York, 
2Duer,  110;  People  y,  Ogdentburgh,  48  N.  Y. 
890;  Oliver  y.  Liverpool  d  L.L.  dt  F.  Ins.  Co. 
100  Mass.  588;  Atty-Oen.  y.  Bay  State  Min.  Co. 
99  Mass.  14a 

All  the  laws  of  the  state  of  LouisiaDa  relatiye 
to  assessment  and  the  taxation  of  property  un- 
der the  present  Constitution,  will  he  searched 
in  yain  for  the  expression  of  any  legislatiye 
purpose  to  assess  or  to  tax  income. 

8ee  Forman  y.  Bousion,  85  La.  Ann.  825; 
Parker  y.  North  Britisft  d  M.  Ins.  Co.  42  La. 
Ann.  429. 

The  contention  of  the  plaintiff,  that  the  as- 
sessment inyolyed,  of  $40,000,  on  money 
loaned  on  interest,  credits,  etc. ,  and  of  $10l- 

000,  money  in  possession,  is  not  liahle  to  taxa- 
tion in  the  state  of  Louisiana,  but  can  he  taxed 
at  the  domicil  of  the  company  only,  Liyerpool, 
England,  is  unmaintainable. 

£yery  state,  in  view  of  the  law,  is  equal  to 
eyery  other  state,  and  eyery  state  possesses  an 
exclusive  sovereignty  and  Jurisdiction  within 
its  own  territory. 

Story,  Confl.  Laws,  par.  18. 

The  right  of  the  State  of  Louisiana  to  direct 
her  own  course  of  policy  regarding  taxation  is 
not  to  be  questioned,  nor  does  it  suiSice  to  de- 
feat that  policy,  to  criticise  it  as  being  narrow 
or  illiberal. 

Burnmghs,  Taxation,  §§  40-42. 

The  theory  that  personal  property  attends 
the  person,  and  is  where  the  owner  lives,  is  a 
mere  fiction,  whose  restricted  application  rests 
on  the  comi^  of  nations,  and  the  fiction  itself 
is  inapplicable  in  this  case  of  Kevenue  Statutes. 

Alvany  y .  PovmU,  65  N.  C.  51 ;  Catlin  v.  Hull, 
21  Vt.  161;  Smith  y.  Burley;  9  N.  H.  428; 
Stctte  y.  SI.  Louis  County,  47  Mo.  594;  People 
y.  Home  Ins.  Co.  29  Cal.  583;  St.  Louis  v.  Wig- 
gins F^ry  Co.  40  Mo.  580;  Wilcox  v.  EUis,  14 
Kan.  602;  TateweU  County  Svprs.  y.  Daven- 
port, 40  HI.  198;  People  v.  Ogdensburgh,  48  N. 

1 .  890;  Olirer  v.  Literpool  ds  L.  L.  db  F.  Ins. 
Co.  100  Mass.  588:  Atty-Qen.  y.  Bay  State 
Min.  Co.  99  Mass.  144;  Liverpool  dL.  L.  dF. 
Ins.  Co.  V.  Massachusetts,  77  U.  8.  10  Wall. 
573,  19  L.  ed.  1081. 

While  the  money  in  possession  and  credits 
of  the  Liverpool  ft  London  ft  Globe  Insurance 
Company,  involved  in  the  present  case,  as  sub- 
ject to  taxation,  are  personal  property,  and  in 
part  intangible  and  incorporeal,  it  was  per- 
fectly competent  for  Act  106  of  the  Acts  of 
1890  of  the  state  of  Louisiana  to  separate  them 
from  the  person  of  their  owner  for  the  pur- 
poses of  taxation,  and  giye  them  a  situs  of 
their  own. 

Tappan  y.  Merchants  Nat.  Bank,  86  U.  8. 19 
Wall.  499,  22  L.  ed.  19& 

Messrs.  E.  A.  O'SnlllTan,  City  Atty.,  and 
Henry  Renshaw,  Assi.  City  Atty. ,  in  sup- 
port of  petition  for  rehearing: 

Said  debts  are  embraced  within  the  exercise 
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of  Jurisdiction  and  power  by  the  state  over  non- 
residents, and  petitioners  cite  garnishment  pro- 
cess under  writs  of  attachment  and  execution 
as  an  illustration  of  the  exercise  of  jurisdiction 
as  to  credits  due  nonresidents. 

C.  P.  246;  Miller  v.  United  States,  78  U.  8. 
11  Wall.  297,  20  L.  ed.  142;  Brown  v.  Kenne- 
dy, 82  U.  S.  15  Wall.  699,  21  L.  ed.  195. 

The  legal  fiction  expressed  by  the  maxim, 
mobilia  personam  sequuntur  must  yield  to  ex- 
press law,  where  the  credits  sought  to  be  taxed 
arise  from  business  carried  on  within  the  state, 
by  the  plaintiff  through  its  local  agent. 

The  statute  referred  to  is  a  lawful  exercise 
of  the  legitimate  power  of  the  state. 

See  Alvany  y.  Powell,  55  N.  C.  51;  Cat- 
Hn  y.  BuU,  21  Vt.  161;  State  y.  St.  Louis 
County,  47  Mo.  600;  People  y.  Borne  Ins.  Co. 
29  Cal.  588;  St.  Louis  v.  Wiggins  Ferry  Co. 
40  Mo.  580;  Wilcox  y.  Ellis,  14  Kan.  602; 
Tazefi}ell  County  Suprs.  y.  Datenport,  40  El. 
198;  Oliver  v.  Liverpool  d  L.L.  d  F.  Ins.  Co. 
100  Mass.  588;  Liverpool  dL.L.d  F.  Ins.  Co. 
y.  MassaehusetU,  77  U.  S.  10  Wall.  578,  19  L. 
ed.  1081;  Tappan  y.  Merchants  Nat.  Bank, 
86  U.  8.  19  Wall.  499.  22  L.  ed.  193. 

In  the  case  of  State  Tax  on  Foreign-Beld 
Bonds,  82  U.  8.  15  Wall.  819,  21  L.  ed.  186, 
the  United  States  Supreme  Court  held:  "Un- 
less restrained  by  provisions  of  the  Federal 
Constitution,  the  power  of  the  state  as  to  the 
mode,  form  and  extent  of  taxation  is  unlimit- 
ed, where  the  subjects  to  which  it  applies  are 
within  her  jurisdiction." 

The  Legislature  having  expressed  its  will 
through  the  statute,  there  is  no  difficulty  in 
carrying  out  the  enactment. 

Miller  y.  United  States,  78  U.  8.  11  Wall. 
296,  20  L.  ed.  141;  Brown  y.  Kennedy,  82  U. 
8.  15  Wall.  599,  21  L.  ed.  196. 

Messrs.  E.  W.  Huntin^on  and  Horace 
L.  Dufonr,  for  appellee: 

The  situs  of  a  debt  as  property  is  at  the  dom- 
icil of  the  creditor. 

Burroughs,  Taxn.  186;  Cooley,  Taxn.  chap. 
1,  pp.  14,  15;  State  Tax  on  Foreign-Beld  Bonds, 
82  U.  8.  15  Wall.  819,  21  L.  ed.  186.  See  also 
KirOand  y.  Botchkiss,  100  U.  8.  496.  25  L.  ed. 
561;  Meyer  y.  Pleasant,  41  La.  Ann.  646; 
Barber  Asphalt  Pav.  Co,  v.  New  Orleans,  41  La. 
Ann.  1015. 

A  corporation  retains  the  domicil  of  its 
birth,  and,  like  natural  persons,  it  is  at  that 
domicil  '*that  its  obligations  for,  and  its  liabil- 
ity to,  taxation  for  debts  or  other  incorporeal 
rights,  which  it  owns,  must  be  tested  and  set- 
tled." 

Centrai  Nat.  Bank  of  Baltimore  y.  Connecti- 
cut Mut.  L.  Ins.  Co.  ilk  U.  8.  71,  26  L.  ed. 
700;  Tuba  County  y.  Pioneer  OM  Min.  Co. 
82  Fed.  Rep.  188. 

The  assessment  is  one  on  income,  which  is 
not  permissible  under  our  state  Constitution. 

Burroughs.  Taxn.  p.  159,  §  82. 

Annual  premiums  received  by  an  insurance 
company  constitute  a  part  of  its  income. 

Burroughs,  Taxn.  p.  160;  Parker  v.  North 
British  d  M.  Ins.  Co.  42  La.  Ann.  429;  Du- 
buque V.  Northwestern  L.  Ins.  Co.  29  Iowa,  9. 

An  income  tax  does  not  come  within  the 
meaning  of  the  word  "property"  as  used  and 
designated  In  the  Constitution. 

Glasgow  y.  Rotose,  48  Mo.  479. 
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The  aoflence  ot  anj  express  reference  to  in- 
come and  of  all  appropriate  provisions  for  de- 
f  oing  and  ascertaining  the  income  to  be  taxed 
negatives  the  legislative  intention  to  levy  such 
(ax. 

Forman  ▼.  Houstanf  85  La.  Ann.  825.  See 
also  Liwrpooi  db  L.  db  G.  Ins,  Co,  ▼.  Board  of 
Auesson,  43  Fed.  Rep.  90. 

BreavZf  /.,  delivered  the  opinion  of  the 

court: 

This  suit  was  brought  by  the  Liverpool 
A  London  A  Globe  Insurance  Company  for 
the  cancellation  of  an  assessment  against 
the  company  for  the  taxes  of  1891,  which 
reads  as  follows:  ** Money  loaned  on  in- 
terest, all  credits  and  all  bills  receivable 
from  money  loaned  or  advanced  or  for  goods 
sold,  $40,000;"  "money  in  possession,  on 
deposit  or  in  hand,  $10,000."  It  is  admitted 
by  the  plaintiff  company  that  it  has  the 
above  amount  of  cash  and  open  accounts  in 
this  city.  The  validity  of  the  assessment  is 
denied ;  also  the  legality  of  the  tax  claimed. 
The  grounds  of  defense  are  that  the  premiums 
of  insurance  companies  are  its  income,  and 
that  no  law  authorizes  the  imposition  of  any 
income  tax,  or  makes  any  provision  for  its 
assessment  and  collection  ;  that  the  cash,  open 
accounts,  credits,  premiums,  or  gross  receipts 
due  b^  insurers  in  this  state,  or  collected 
from  insurers  in  other  states,  are  not  taxable 
in  this  state,  as  they  are  not  retained  at  the 
ofHce  of  the  company,  but  are  forwarded  to 
the  main  office,  at  its  domicil  in  Great 
Britain  where  they  can  be  taxed.  The  evi- 
dence discloses  that  plaintiff  is  a  foreign  in- 
surance company,  carrying  on  business  in 
this  city  through  the  agency  of  a  secretary 
and  a  local  board  of  directors ;  that  the  func- 
tions of  this  board  and  of  said  officer  are  the 
collection  of  premiums  and  the  payment  of 
losses.  The  answer  of  the  defendants  pleaded 
the  general  issue.  The  district  court  decreed 
that  the  assessment  of  1891  (on  money  loaned 
on  interest,  all  credits  and  all  bills  receiv- 
able for  money  loaned  or  advanced  or  for 
goods  sold)  of  $40,000  is  null  and  void,  and 
that  the  assessment  of  1891  against  plaintiff 
on  money  in  possession,  on  deposit  or  in 
hand,  to  the  amount  of  $10,000,  shall  remain 
undisturbed,  and  in  full  force  and  effect. 
The  appellee  in  the  answer  to  the  appeal  prays 
that  the  judfirment  be  amended  by  striking 
out  and  annulling  the  assessment  against  the 
company  for  the  year  1891  for  $10,000  on 
money  in  possession,  on  deposit  and  in  hand, 
and  that  the  judgment  of  the  district  court, 
as  thus  amended,  be  affirmed.  The  assess- 
ment was  levied  under  Act  106  of  Acts  of 
1890,  section  7  of  which  provides  that  in  as- 
sessing mercantile  firms  the  purpose  of  the 
Act  is  that  such  value  shall  be  placed  upon 
the  stock  in  trade  or  cash,  whetiier  forwarded 
or  not,  money  at  interest,  open  accounts, 
credits,  as  will  represent  in  their  aggregate 
a  fair  average  on  the  capital,  both  cfush  and 
credit,  employed  in  the  business  of  the  party 
or  parties.  It  is  also  provided  in  this  sec- 
tion of  the  Act  that  nonresidents  carrying  on 
business  in  this  state  through  agents  &all 
pay  a  similar  tax  to  that  exacted  of  resi- 
dents ;  and  this  section  further  provides  that 
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all  bills  receivable,  obligations,  or  croditi 
arising  from  business  done  in  this  state  la 
assessable  at  the  business  domicil  of  the  non- 
resident owner,  his  agent  or  representative. 

Businua  r€Menee.  The  defendant  urffes 
upon  our  consideration  that  the  Liverpool  & 
London  Sb  Globe  have  here  a  business  reai- 
dence,  an  independent  center  of  business, 
represented  by  a  local  board  of  directors, 
made  up  of  well-known  residents  of  the 
city ;  that  they  direct  the  affairs  of  the  com- 
pany, and  are  paid  for  so  doing.  The  testi- 
mony shows  that  the  local  board  and  the  sec- 
retary conduct  the  affairs  of  the  plaintiff 
company  in  New  Orleans  under  the  direc- 
tion of  the  head  office ;  that  the  members  of 
the  board  are  paid  $10  for  each  meeting 
they  attend.  Foreign  companies  are  re<iuired 
to  have,  in  order  to  carry  on  business  in  this 
state,  one  or  more  known  places  of  business, 
and  an  authorized  agent  or  agents  in  the 
state  upon  whom  process  may  be  served. 
Instead  of  carrying  on  business  through  a 
personal  agencv,  the  Liverpool  A  London 
&  Globe  has  a  board  of  directors  and  secre- 
tary appointed  by  itself.  The  business  car- 
ried on  by  this  board  does  not  have  the  effect 
of  localizing  the  company  itself  to  a  greater 
extent  than  if  the  business  were  conducted  by 
an  agency  not  organized  into  a  board.  The 
premiums  of  foreign  companies  are  all  col- 
lected through  local  agencies,  and  the  lossea 
are  adjustea  by  these  agencies.  Whether 
represented  by  a  board  oi  their  selection  or 
by  agents,  they  remain  foreign  companies, 
and,  in  so  far  as  relates  to  residence,  the 
same  rule  applies.  The  companies  are  the 
owners  of  the  assets.  Payments  of  lossea 
made  here  in  cash,  or  by  anita  sent  by  the 
home  companies,  do  not  change  their  status, 
in  so  &r  as  relates  to  business  residence. 

Debts  to  foreiffn  companies  not  taxaile.  With 
reference  to  the  first  heading  of  the  assess- 
ment the  evidence  shows  that  plaintiff  has  no 
money  loaned  on  interest,  nor  bills  receivable 
for  money  loaned,  nor  credits  for  goods  sold. 
The  issues  are  limited  to  all  credits  assessed 
for  premiums  due.  A  debt  to  a  nonresident 
of  a  state  is  not  liable  to  be  taxed  by  a  state 
in  which  he  does  not  reside.  His  credits  are 
not  within  the  state's  jurisdiction.  They 
are  of  no  value  to  the  debtor.  All  the  value 
there  is  in  them  belongs  to  the  creditors,  and 
is  taxable  at  his  domicil.  Oooley,  Taxn.  2d 
ed.  p.  21 ;  State  Tax  on  Foreign^lffeld  Bonds, 
82  U.  8.  15  Wall.  800-819,  21  L.  ed.  179-186 ; 
Olivor  V.  Washington  MiUs,  11  Allen,  268;  Do 
Vigni&r  v.  New  Orleans^  4  Woods,  206 ;  Dow 
V.  Sudbury,  5  Met.  78 ;  Binriman  v.  Stowers, 
48  Me.  497 :  People  v.  Ohenanoo  County  Suprs, 
11  N.  Y.  668;  St.  Paul  ▼.  Merritt,  7  Minn. 
258  (Gil.  198) ;  CaUin  v.  Bull,  21  Vt.  152 ; 
Phelps  V.  Thurston,  47  Conn.  477.  All  corpo- 
rations are  taxable  on  property  within  the 
state.  Debts  are  not  property  when  the  credi  - 
tor  is  not  a  resident  of  the  state.  We  con- 
clude, says  Burroughs,  (Taxation,  p.  59.) 
**  that  the  situs  of  personal  property  for  the 
purpose  of  taxation  depends  m  a  great  meas- 
ure upon  the  nature  of  the  property. "  As  to 
debts,  a  number  of  trustworthy  decisions  hold 
that  **  corporations,  it  is  also  conceded,  may 
be  taxed,  like  natural  persons,  on  their  prop- 
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ertj  and  1)11610688 ;  but  debts  owing  to  foreign 
ereditora,  either  corporations  or  individuals, 
are  not  the  subject  of  taxation.  The  creditor 
cannot  be  taxed  because  he  is  not  within  the 
jurisdiction ;  and  the  debts  cannot  be  taxed 
in  the  debtor's  hands  through  any  fiction  of 
the  law,  which  is  to  treat  them  as  being  for 
this  purpose  the  proper^  of  debtors.  They 
are  not  property  of  the  debtors  in  any  sense ; 
they  are  the  obligations  of  the  debtor,  and 
only  possess  value  in  the  hands  of  the  credi- 
tor. With  them  they  are  property,  but  to  call 
them  property  in  the  hands  of  tne  debtors  is 
simply  a  misuse  of  terms. "  Com,  v.  CJiesa' 
peake  di  0.  R.  Co.  27  Gratt.  844 ;  Oliver  v. 
WaMngUm  MiVs,  11  Allen,  268;  Macon  v. 
JouM^  67  Gki.  489 ;  San  Francisco  v.  Mackey, 
22  Fed.  Rep.  602 ;  Goklgart  v.  People,  106 
111.  25 ;  Kirkland  ▼.  Hotchkiu,  100  U.  B. 
496,  25  L.  ed.  501. 

*•  The  mere  right  of  a  forei^  creditor  to  re- 
ceive from  his  debtor  within  the  state  the 
payment  of  his  demands  cannot  be  subjected 
to  taxation  within  the  state.''  Cooley, 
Taxn.  p.  15.  The  proposition  of  counsel 
for  deiendants  that  the  Statute  No.  106  of 
1890,  under  which  the  taxes  here  claimed 
are  levied,  authorizes  the  taxation  of  credits 
held  by  nonresidents,  is  true.  The  statute 
must  be  applied,  in  so  far  as  relates  to  tan- 
gible movables  belonging  to  nonresidents, 
and  as  to  them  the  general  rule  recognized  by 
the  comity  of  states,  mobUia  peraonam  segviin- 
tur,  must  yield.  The  Supreme  Court  of  the 
United  States  says  upon  that  subject:  ''It 
is  undoubtedly  true  that  the  actual  nPus  of 
personal  property  which  has  a  visible  and 
tangible  existence,  and  not  the  domicil  of 
the  owner,  will  in  many  cases  determine  the 


state  in  which  it  may  be  taxed.  The  same 
thing  is  true  of  public  securities  consisting 
of  state  and  municipal  bonds  and  circulating 
notes  of  banks.  These,  by  general  usage, 
have  acquired  the  character  of  and  are  treated 
as  property  in  the  place  where  they  are  found, 
though  removed  from  the  domicil  of  the 
owner."  State  Tax  on  Foreign-Held  Bonds, 
82  U.  S.  15  Wall.  800,  21  L.  ed.  179.  We 
are  dealing  exclusively  with  the  question 
of  credits  as  assessed,  and  we  hold,  as  de- 
cided in  Meyer  v.  Pleasant,  41  La.  Ann.  645; 
and  Barber  AspTialt  Pav.  €h.  v.  New  Orleans, 
41  La.  Ann.  1015,  **that  debts  have  their  situs 
at  the  domicil  of  the  debtor,"  because  debts 
are  property,  and  have  a  value  which  is  in- 
separable from  the  creditor,  and  because  the 
state  had  no  greater  power  or  jurisdiction  to 
tax  debts  due  to  nonresident  creditors  than  it 
has  to  tax  any  other  personal  property  of 
such  nonresident  which  is  not  situat^  in  the 
state.  The  want  of  jurisdiction  and  power 
would  render  it  useless  to  maintain  Uie  gen- 
eral rule  applying  to  tangible  movables. 

Situs  of  the  capital  for  taxation  purposes. 
With  reference  to  the  second  heading  of  the 
assessment,  ''Money  in  possession,''  the  evi- 
dence shows  that  plaintift  is  correctly  as- 
sessed. It  is  property  within  the  state  and 
subject  to  taxation.  It  is  visible  and  tan- 
gible, and  expressly  made  taxable  by  statute, 
and  is  taxable  where  situated.  The  authori- 
ties we  have  referred  to  as  maintaining  that 
debts  cannot  be  assessed  against,  nonresidents 
have  established  the  rule  that  nonresidents 
owning  tangible  movable  property  within 
the  state  may  be  taxed. 

Judgment  afftrmed,  at  appellants*  costs. 

Rehearing  'refused. 
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Theodore   RENTZ  et  at.,  Board  of  Asses- 
sors of  the  City  of  Detroit. 
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1.   Tim  bound  Tolitme*  of  the  legisla- 
tive Joamali  containing  matter  not 


contained  in  the  Jonmal  mm  pnblished 

from  day  to  day*  oertified  by  the  clerk,  will 
he  presumed  to  have  been  properly  amended  In 
such  respect  by  authority  of  the  Legislature  in 
determining  whether  a  statute  was  duly  passed. 

8.  Diserepanciee  between  a  copy  of  a 
bill  ae  printed  in  a  supplement  to  the 
legislative  Jonmal  and  the  bonnd  vol^ 

nme  of  the  journal  containing  the  bill  assigned 
will  not  invalidate  the  statute  where  it  afflrma- 


NoTB.~Pinoer  to  tax  mortgages, 
'  In  Dundee  Mortg.  T.  Invest.  Co.  v.  Multnomah 
county  School  Dist.  No.  1, 19  Fed.  Bep.  860.  it  was 
decided  that  the  contract  between  mortgagor  and 
mortgagee  was  not  impaired  by  a  statute  passed 
after  the  mortgage  was  given  requiring  the  mort- 
gagee to  be  assessed  for  the  amount  of  the  mort- 
gage and  a  corresponding  amount  deducted  from 
the  aseesBment  of  the  mortgagor.  As  in  the  main 
ease  it  was  held  that  such  tax  on  the  mortgagee 
was  the  ezerdse  of  the  governmental  power  and 
•a  between  him  and  the  state  a  loan  not  relating  to 
his  contract  with  the  mortgagor  although  the  lat- 
ter was  in  etfeot  relieved  from  taxation  pro  taatto. 

So  In  the  state  court  of  Oregon  it  was  held  that 
a  statute  taxing  mortgages  does  not  impair  the  ob- 
ligation of  a  contract  as  to  a  prior  mortgage, 
llumford  ▼•  Sewall,  11  Or.  70. 

And  an  agreement  by  the   mortgagor  to  pay 

16  L.  R  A. 


taxes  is  not  binding  on  the  state  so  as  to  prevent  It 
from  taxing  the  mortgagee.  People  y.  Wharten- 
by,  88  Oal.  461. 

But  in  Cleveland,  P.  S;  A.  R.  Go.  v.  Pennsylvania, 
restate  Tax  on  Foreign-Held  Bonds'')  82  CJ.  8.  15 
Wall.  800, 21  L.  ed.  179,  the  Supreme  Court  of  the 
United  States  held  that  a  tax  on  bonds  held  by  a 
nonresident  although  secured  by  mortgage  on  real 
property  within  the  state,  impaired  the  obliiration 
of  the  contract  at  least  where  the  statute  author- 
izing the  tax  was  passed  after  the  bonds  were  is- 
sued, and  it  seems  both  from  this  case  and  Pitts- 
burgh, Ft.W.  ft  C.  R.  Co.  y.  Pennsylvania,  82  U.  S.  15 
Wall.  828, 21L.  ed.  189,  note^  that  it  is  the  same  where 
the  contract  was  made  after  the  passage  of  the 
statute. 

Credits,  although  secured  by  mortgage,  are  not 
**property**  within  the  California  Constitution, 
which  requires  all  property  to  be  taxed  In  propor- 


8ee  also  16  L.  R.  A.  56;  18  L.  R.  A.  465;  27  L.  R.  A.  797;  34  L.  R.  A.  308;  37  L. 
R.  A.  384 ;  48  L.  R.  A.  238. 
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tlTcly  appenrs  from  the  Journals  that  the  Legis- 
lature finally  dealt  with  and  passed  some  other 
bill  than  that  contained  In  such  supplement. 

8*  A  vote  of  the  House  to  print  a  bill  In 
the  Journal  as  a  supplement  makes  the  hill 
when  so  printed  a  part  of  the  JoumaL 

4*  A  proTision  that  in  case  the  mort- 
^ag^ee  falls  to  pay  his  share  of  the  tax 
it  shaU  be  paid  by  the  mortg^ag^r  and 

the  amount  applied  in  reduction  of  the  mortffaffe 
debt,  contained  in  an  Act  provldinflr  for  the  sepa- 
rate taxation  of  the  different  interests  in  mort- 
gaged real  estate.  Is  not  void  as  requiring  one 
man  to  pay  the  debt  of  another. 

6*  A  mortgaf^or's  rl^ht  to  ask  for  the 
correction  of  the  assessment  of  his  in- 
terest under  a  statute  providing  for  the  sepa- 
rate assessment  of  the  different  interests  in  mort- 
gaged real  estate  is  sufficiently  preserved  by  a 
clause  providing  for  a  correction  of  thearaess- 
meot  on  sufficient  cause  shown  by  any  person 
whose  property  is  assessed. 

6*  Permitting  a  sale  of  the  fee  upon 
nonpayment  of  taxes  upon  the  mort- 
g^ag^ee's  interest  in  land  without  any  pro- 
vision  for  distinguishing  the  assessment  under 
which  the  sale  is  made,  although  it  may  result  in 
loss  to  the  mortgagor  because  of  the  mortgagee's 
default,  is  not  unlawful  where  the  mortgagor 
may  prevent  a  sale  by  paying  the  tax  and  the 
■ale  is  limited  to  a  parcel  sufficient  to  pay  the 
tax. 

7.  The  obllg^ation  of  a  prior  mortfl^ag^ 
contract  is  not  impaired  by  a  statute  pro- 
viding for  the  assessment  to  the  mortgagee  of 
taxes  which  had  previously  been  paid  by  the 
mortgagor  and  permitting  the  mortgagor,  in 
case  he  pays  such  taxes,  to  deduct  the  amount 
from  accrued  interest  on  the  Indebtedness,  and 
If  it  exceeds  the  interest  due,  then  from  the 
principal,  even  though  the  effect  of  the  latter 


would  be  to  extinguish  a  part  of  the  interest- 
bearing  debt 

8.  A  mortg^ag^  upon  realty  Is  suAdent- 
ly  an  interest  In  real  estate  to  malEeit 
^r*aW^  in  the  state  where  the  land  Is  situated 
although  owned  by  a  nonresident. 

9.  Taxation  of  taartgwigem  mm  real  es> 
tate  does  not  create  Uleg^  double 
taxation  aldiough  held  by  savings  banks  and 
representing  deposits,  upon  which  the  depositors 
are  taxed. 

10.  Failure  to  prowlde  a  sMthod  fbr  ap- 
portioning^ the  tax  upon  a  mortg^afc^ 

covering  lands  lying  in  different  taxing  districts* 
will  not  invalidate  an  Aot  providing  for  the  sep- 
arate taxation  of  the  different  interests  in  mort- 
gaged real  estate;  the  mortgage  will  be  taxable 
in  each  district  in  proportion  to  the  amount  of 
land  lying  therein. 

1 1.  An  agrreement  by  a  mortg^ag^or  to 
pay  all  assessments  on  all  Interests  In 
the  land  will  not  be  abridge  or  abro- 
g^ated  by  subsequent  statute  providing  tor  the 
separate  taxation  of  the  different  interests  in 
mortgaged  real  estate. 

18,  An  agreement  by  a  mortg^ag^or  to 
psy  aU  taxes  upon  the  land  in  addition  to 
full  legal  interest  upon  the  mortgage  is  not 
usurious. 

(Grant  and  I/ona,  JX,  dCnent  from  proposttions  l« 
A,  7  and  10.  Iforse,  Cb.  J.,  dissents /rom  proposition 
S.) 

(March  IK  1802.) 

APPLICATION  for  a  writ  of  mandamus 
to  compel  defendants  as  the  board  of  as- 
sessors  of  the  city  of  Detroit  to  make  assesa- 
ments  according  to  the  provisions  of  Act  No. 
200  of  Public  AcU  of  1891,  relating  to  the  tax- 
ation of  property*  which  respondents  had  re- 


tion  to  its  value.   People  ▼.  Hlbemla  Sav.  ft  Loan 
8oc.  61  CaL  254, 21  Am.  Bep.  704. 

This  case  seems  to  overrule  earlier  Oalifomia 
oases,  including  People  v.  Bddy*  43  OaL  881,  which 
decided  that  the  Leylslacure  could  not  exempt 
solvent  debts  secured  by  mortgage.  One  of  the 
judges  puts  his  decision  also  on  the  ground  that 
the  taxation  of  a  mortgage  upon  land  which  is  also 
taxed  is  double  taxation  and  void  for  tbat  reason. 
This  question  of  double  taxation  was  also  exten- 
sively discussed  in  Savings  A  Loan  Soc.  v.  Austin, 
46  Gal.  415.  in  which,  however,  the  court  was  too 
much  divided  to  decide  it. 

Vouhle  taxation. 

Notwithstanding  the  position  taken  by  some 
judges  in  the  California  case  last  cited,  the  general 
doctrine  seems  to  be  explicitly  or  tacitly  established 
nearly  everywhere  tbat  a  mortgagee  may  be  taxed 
on  his  mortgage  although  the  land  Is  also  taxed 
for  its  full  value  to  the  mortgagor.  People  v. 
WorthlDgton,  21  lU.  171,  74  Am.  Dec.  86;  Lamar  v. 
Palmer,  18  Fla.  147. 

Where  taxoNe, 

The  decisions  are  not  harmonious  on  the  qnes- 
tion  of  the  place  where  mortgages  may  be  taxed. 
Some  hold  that  a  mortgage  in  land  is  a  mere  chat- 
tel interest  taxable  only  in  the  county  .where  the 
mortgagee  resides  although  recorded  where  the 
land  Ues.  Gallatin  County  v.  Beattie,  8  Mont.  173; 
Latrobe  v.  Baltimore,  19  Md.  13. 

Also  that  a  tax  on  ^^money  at  interest  secured  by 
mortgage  or  otherwise*'  is  a  tax  on  the  debt  and 
should  be  made  where  the  mortgagee  resides. 

16  L.  R.  A. 


People  V.  Whartenby,  88  OaL  461;  People  y.  East- 
man, 25  Cal.  601;  People  v.  Parle,  28  OaL  188. 

But  in  State  v.  Bunyon,  41  N.  J.  L.  W,  It  is  said 
that  the  Legislature  may  select  as  the  gitut  of  tax- 
ation of  mortgages  either  the  political  divisioD 
where  the  owner  resideb  or  that  in  which  the  mort- 
gaged premises  are  situated.  It  does  not  appear* 
however,  that  the  rights  of  nonresidents  were  in 
question  in  this  case. 

So  under  the  Massachusetts  statutes  the  interest 
of  a  mortgagee  is  assessed  as  real  estate  where  the 
land  lies.    Firemen's  F.  Ins.  Co.  v.  Com.  187  IfasB.  80. 

So  in  Mumf  ord  v.  Sewall,  11  Or.  70,  it  is  said  that 
a  real-estate  mortgage  is  locaL  ss  the  land  is,  in  the 
state  where  the  land  lies. 

To  the  oontrary  is  Cleveland,  P.  ft  A.  B.  Oo.  ▼• 
Pennsylvania,  supra. 

The  New  Jersey  statute,  by  which  a  mortgagee 
is  not  assessable  for  the  mortgage  where  he  re- 
sides in  case  the  premises  lie  in  another  township 
orcounty,  does  not  relieve  him  from  tax  thereon 
at  bis  residenoe  if  the  lands  lie  in  a  oitj  or  plaoe 
where  by  special  law  the  land  is  taxed  without  re- 
gard te  incumbrances.  State  v.  Masaaker,  25  N. 
J.L.63L 

Nonrutdent  otonerv. 

A  mortgagor  cannot  be  taxed  on  a  mortgage  due 
to  a  nonresident  of  the  state  because  the  mort- 
gage is  not  property  within  the  state.  Davenport 
V.  Mississippi  ft  M.  R.  B.  Co.  12  Iowa,  580l 

A  nonresident  mortgagee  is  not  taxable  on  bis 
mortgage  where  the  land  lies  unless  the  mortgage 
is  there  In  the  bands  of  an  agent;  Goldgart  y» 
People,  106  BL2&. 
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fused  to  do  because  of  the  alleged  unconatitu- 
tionalitT  of  the  Act.     Writ  granttd. 

The  facta  are  stated  in  the  opinions. 

JKeMTS.  Charles  W.  Casprain  and  Char- 
lea  S.  McDonald*  for  relator: 

Since  Taggart  y.  Sanilac  County  Suprs,,  71' 
Mich.  16,  the  competency  of  the  Legislature  to 
assesB  and  tax  real-estate  mortgages  and  other 
•ecuritiea  representing  values  will  not  be  ques- 
tioned in  this  state. 

It  is  competent  for  the  Legislature  to  direct 
that  mortgages,  for  the  purpose  of  assessment 
and  taxation,  be  treated  as  an  interest  in  real 
estate  pledged. 

It  in  customary  to  classify  property  for  tax- 
ation aa  real  and  personal,  and  to  assess  the 
two  classes  on  somewhat  different  principles. 
The  classification  is  commonly  made  on  com- 
mon-law distinctions,  but  this  is  not  necessarily 
the  case,  and  it  will  frequently  be  found  that 
enumerations  of  property  in  statutes  as  real 
or  personal  for  the  purpose  of  taxation  differs 
considerably  from  what  it  would  be  for  other 
purposes  in  the  same  state. 

2  Cooley,  Taxn.  866,  867,  and  cases  there 
cited;  Johnson  v.  BdbtrU,  102  HI.  655;  Steere 
▼  WaUing,  7  R  L  817. 

The  law  must  be  held  operative  on  mort- 
gages executed  before  it  went  into  effect,equa]ly 
with  mortgages  given  subsequently. 

This  is  not  an  attempt  to  unpair  the  obli^- 
tioDS  of  contracts,  and  it  therefore  in  no  wise 
violates  the  constitutional  prohibition  on  that 
point. 

MeOoppin  v.  McCartney,  60  CaL  867;  State 
V.  Runyon,  41  N.  J.  L.  96. 

The  law  applies  to  real-estate  mortgages  held 
by  persons  not  residents  of  this  state. 

Persons  and  property  not  within  the  territo- 
rial limita  of  a  state  canD0t.be  taxed.  In  such 
a  case  the  slate  affords  no  protection,  and  there 


is  nothing  for  which  taxation  can  be  equiva- 
lent. 

Cooley,  Taxn.  p.  65. 

But  it  is  not  necessary  that  both  person  and 
property  should  be  within  the  jurisdiction  in 
order  to  be  taxed;  it  is  sufficient  if  either  is. 

Cooley,  Taxn.  p.  55. 

Under  some  circumstances  personal  property 
has  for  some  purposes  a  different  situs  from 
that  of  the  owner,  and  such  is  the  case  in  re- 
gard to  taxation. 

Irvin  V.  Nashville,  C,  d  St.  Z.  B.  Co.  92  IlL 
105:  State  y.  Falkinlmrge,  15  N.  J.  L.  820. 

The  Legislature  may  select,  as  the  situs  of 
the  taxation  of  mortgages,  either  the  political 
division  where  the  owner  resides,  or  that  in 
which  the  mortgaged  premises  are  situate. 

State  V.  Runyon,  41  N.  J.  L.  105;  Tappan 
V.  Merdutnis  Jvat.  fJank  of  Chicago,  86  C.  S.  19 
Wall.  490,  22  L.  ed.  189. 

The  right  is  frequently  exercised  in  taxing 
notes,  bonds,  and  mortgages  in  the  hands  of 
an  agent  in  the  state  where  investments  are 
made,  while  the  domicil  of  the  owner  may  be 
elsewhere. 

People  V.  Oomrs,  of  Taxes,  28  N.  Y.  224; 
Poppteton  ▼.  TamhiU  County,  18  Or.  877;  Cat- 
lin  V.  Eua,  21  Vt.  152;  People  ▼.  Smith,  88  N. 
Y.  576;  Tazewell  County  Suprs,  v.  Davenport, 
40  HI.  197;  Redmond  v.  Rutherford,  87  N.  0. 
122. 

The  value  of  real-estate  mortgages  owned  by 
savings  banks  and  insurance  companies,  should 
not  be  deducted  from  the  value  of  the  capital 
stock  of  such  bank  or  insurance  company  in 
determining  the  value  of  the  shares  of  stock 
for  assessment  and  taxation  to  their  owners. 

Lenau)ee  County  Sav.  Bank  y.  Adrian,  9 
West.  Rep.  697,  66  Mich.  277. 

Mr.  A*  A*  Ellis,  Atty-Qen.,  for  the  state: 

The  court  cannot  go  beyond  the  legislative 


But  mortgage  securities  in  the  hands  of  a  non- 
resident agent  cannot  be  asseesed  to  a  resident 
owner  as  **Dononal  estate  within  the  state.** 
People  V.  Smnh,  88  N.  T.  676;  People  v.  Gardner, 
51  Barb.  9SSL 

8o  notes  and  mortgages  securing  them  on  real 
estate  in  another  state  where  they  are  left  wltb  an 
agent  for  collection,  and  which  have  never  been 
in  the  state  where  the  owner  resides,  cannot  be 
taxed  there,  fisher  v.  Bush  County  Comrs.  19 
Kan.  414. 

The  same  rule  is  applied  even  to  notes  given  for 
purchase  price  of  lands  although  not  secured  by 
mortgage.  Wilcox  v.  EUls,  14  Kan.  588,  10  Am. 
Rep.  107;  Oatlin  v.  Hull,  21  V t.  162. 

A  state  Legislature  has  power  to  tax  residents  on 
mooey  invested  in  bonds  secured  by  deed  of  trusty 
>-f  lands  in  another  state  and  held  by  a  trustee  in 
Ui  that  state.  Kirkland  v.  Hotchldss,  48  Gonn.  426, 
19  Am.  Rep.  5M. 

This  decision  was  not  based  on  any  distinction 
t«tween  debts  with  real  estate  security  and  other 
debts,  but  declared  the  general  power  to  tax  resi- 
dents on  loans  in  other  states. 

So  the  amount  due  on  a  contract  for  a  sale  of 
kind  which  is  in  the  hands  of  an  agent  for  a  non- 
resident may  be  taxed  to  the  agent.     People  v. 
Ogdensburgh,  48  N.  Y.  890;  Bedmond  v.  Rutherford, 

KN.aia. 

Bat  contracts  for  the  sale  of  lands  in  the  hands 
of  an  agent  for  a  resident  of  another  county  in  the 
aame  state  are  not  taxable  to  the  agent  as  personal 
estate  in  his  possession  or  under  his  control,  wbere 
the  statute  provides  that  every  person  shall  be  as- 
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sessed  where  he  resides  for  all  personal  estate 
owned  by  him  including  that  which  is  in  his  posses- 
sion or  under  his  control  as  agent.  Lord  v.  Arnold, 
18  Barb.  104. 

Abandonmg  altogether  the  theory  that  a  mort- 
gage on  real  estate  is  purely  personal  property,  it 
is  held  in  Mumf  ord  v.  Sewell,  11  Or.  70,  as  in  the 
main  case,  that  a  state  may  tax  real-estate  mort> 
gages  where  the  land  lies  without  regard  to  the 
domicil  of  the  owner  or  the  sUtut  of  the  debt  or 
note  secured  thereby. 

The  fact  that  the  owner  is  a  foreign  corporation 
does  not  affect  the  right  of  a  state  to  tax  mort- 
gages where  the  land  lies  although  held  by  nonresi- 
dents. Dundee  Mortg.  T.  Invest.  Go.  v.  Multnomah 
Ctountv  School  Dist.  No.  1, 10  Fed.  Rep.  360. 

Tt  would  seem  that  the  above  oases  could  be  re- 
conciled with  Cleveland,  P.  ft  A.  R.  Co.  v.  Pennsyl- 
vania, ncpro,  if  at  all,  only  by  distinguishing  be- 
tween a  tax  on  mortgages  and  one  on  bonds  secured 
by  mortgage.  But  the  opinion  of  the  Un  ited  States 
Supreme  Court  in  the  latter  case  is  based  in  part  on 
the  doctrine  that  a  mortgage  is  a  mere  chose  in 
action  having  no  locality  independent  of  the 
owner*s  residence  and  that  this  had  been  the  law 
in  Pennsylvania. 

The  correctness  of  this  doctrine  would  not  seem 
to  be  in  itself  a  Federal  question,  and  it  might  per- 
haps be  dedded  by  the  same  court  that  a  tax  on  a 
mortgage  owned  by  a  nonresident,  although  tmder 
a  statute  passed  subsequent  to  the  mortgage,  did 
not  violate  the  Federal  constitution  where  the 
state  law  had  not  previously  treated  the  mortgage 
as  mere  personalty.  B.  A.  R. 
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Journals  In  determining  whether  or  not  this  Is 
A  valid  Act. 

Auditor  General  ▼.  Menominee  County  Suprs, 
(MicbJ  Dec.  80, 1891. 

In  England  and  in  some  of  the  states  in  this 
country  the  courts  hold  that  the  Act  could  only 
be  tried  by  itself,  its  enrollment  in  chancery  in 
Enelandt  and  in  the  states  of  this  country,  by 
its  filing  in  the  office  of  the  secretary  of  state. 

Rex  V.  Arundel,  Hob.  110;  CoUedge  of  Phisi- 
tians  dt  Cooper  or  Hubert,  8  Keb.  587;  State  v. 
Totipg,  82  N.  J.  L.  42;  Paeifc  R.  Co.  v.  Ooih 
ernor,  28  Mo.  853;  Fouke  v.  Fleming,  18  Md, 
4155;  Duncombe  v.  PrindU,  12  Iowa»  1;  People 
V.  Purdy,  2  Hill.  81;  Eld  v.  Qorham,  20  Conn. 
16. 

Where  the  Journals  are  to  be  regarded  they 
cannot  be  rebutted  by  parol  proof. 

StaU  y.  Moffltt,  5  Ohio,  868;  Koefiler  v.  Hill, 
60  Iowa,  545;  Wise  v.  Bigger,  79  Va.  269;  Peo- 
ple V.  Mahaney,  18  Micb.  492;  Atty-Oen,  y. 
Bice,  7  West.  Rep.  642,  64  Mich.  885;  People 
y.  MeElroy,  2  L.  R.  A.  609,  72  Micb.  446; 
People  V.  Ziliraukie  Twp.  Board,  10  Mich.  274; 
Oreen  y.  Orateg,  1  Dougl.  (Mich.)  851;  Sack- 
rider  y.  Saginaw  County  Supn,  79  Mich.  59. 

Keither  the  original  bill  as  introduced,  nor 
the  amendments  attached  to  it,  nor  parol  eyi- 
dence  can  be  received  in  order  to  show  that  an 
Act  of  the  Legislature,  properly  enrolled,  au- 
thenticated, and  deposited  with  the  secretary  of 
state,  did  not  legally  become  a  law. 

Sherman  y.  Story.  80  Cal.  258,  89  Am.  Dec. 
98;  State  y.  Swift,  10  Ney.  176,  21  Am.  Rep. 
721. 

Section  17  of  the  Tax  Law  of  1891  is  sub- 
stantially a  yerbatim  statement  of  the  Tax 
Law  of  California,  and  it  is  presumed  that  in 
adopting  the  provisions  of  the  statute  the 
Legislature  was  aware  of  the  Judicial  construc- 
tion they  had  received  in  that  state,  and  that 
the  intent  was  in  accordance  with  such  con- 
struction. 

Stadlery,  Moors,  9  Mich.  264;  Drennan  v. 
People,  10  Mich.  169;  Harrison  v.  Soger,  27 
Mich.  476;  Grnner  v.  Klein,  28  Mich.  12; 
Campau  v.  Gillette,  1  Micb.  416,  58  AnL  Dec 
78;  Daniels  v.  Ciegg,  28  Mich.  82;  Bisser  y. 
H^t,  58  Mich.  185. 

In  California,  as  well  as  in  this  state,  a  mort- 
gagee has  no  Interest  in  the  real  estate  until 
forfeiture  and  foreclosure. 

McGurren  v.  Garrity,  68  Cal.  566. 

The  purpose  and  object  of  a  state  constitu- 
tion arc  not  to  make  specific  grants  of  legisla- 
tive power,  but  to  limit  that  power  where  it 
would  otherwise  be  general  or  unlimited. 

Sears  v.  Cottrell,  5  Mich.  257. 

Without  any  limitation  of  the  legislative 
power  in  our  Constitution,  that  power  would 
have  been,  at  least,  as  absolute  and  unlimited, 
within  the  borders  of  the  state,  as  that  of  the 
parliament  of  England,  subject  only  to  the 
Constitution  of  the  United  States. 

Seel  Kent.  Com.  448;  SiUy,  Coming,  15  N. 
Y.  303;  Scott  V.  Smart,  1  Mich.  806;  Williams 
v.  Detroit,  2  Mich.  560;  People  v.  Gallagher,  4 
Mich.  244. 

A  statute  cannot  be  declared  void  on  the 
ground  that  it  violates  sound  political  prin- 
ciples when  it  does  not  come  in  conflict  with 
constitutional  provisions. 

People  V.  Mahaney,  18  Mich.  481;  Green  v. 
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Graces,  1  Dougl.  (Mich.)  851;  Tyler  "7,  People^ 
8  Mich.  820;  Atty-Gen,  v.  Preston,  56  Mich. 
177;  People  v.  Gallagher,  4  Mich.  244;  Sears  v. 
CottreU,  5  Mich.  251;  Inkster  y.  Carver,  16 
Mich.  484. 

The  Constitution  seeks  to  avoid  double  tax- 
ation, and  the  old  law  as  it  existed,  taxing  the 
land  at  its  full  value,  and  at  the  same  time 
taxine  the  mortgage  at  its  full  cash  value,  was 
double  taxation. 

Taggart  y.  Sanilac  County  Suprs.  71  Mich. 
26. 

It  is  competent  for  the  Legislature  to  assess 
and  tax  securities  representing  values. 

Ibid. 

The  statutes  of  the  state  of  Michi^n  have 
always  declared  what  should  be  considered  as 
real  estate,  and  what  should  be  considered  as 
personal  property. 

Westinghausen  y.  People,  44  Mich.  265; 
Firemen's  F.  Ins.  Co.  v.  Com.  187  Blasa.  81. 

It  is  competent  for  the  Legislature  to  deter- 
mine what  shall  be  real  estate,  and  what  shall 
be  personal  property  for  the  purposes  of  tax- 
ation. 

Ibid.;  Mumford  v.  SewiU,  11  Or.  67;  Dundee 
Mortg.  T.  Invest.  Co.  v.  Multnomah  County 
School  Diet.  No.  1,  19  Fed.  Rep.  859;  PuUman 
Palace  Car  Co.  y.  Pennsylvania,  141  U.  8.  18» 
85  L.  ed.  618. 

The  state  has  also  power  to  provide  methods 
for  collecting  its  revenue,  and  so  long  as  they 
are  general  and  impartial  the  courts  will  not 
be  disposed  to  limit  the  exercise  of  the  power 
merely  because  they  seem  harsh,  unreasonable, 
and  arbitrary. 

Bobertson  v.  Land  Comr.  44  Mich.  279;  8ear9 
y.  CoUreU,  6  Mich.  251;  Cowles  v.  Brittain,  » 
N.  C.  204;  State  v.  Allen,  2  McCord,  L.  55; 
McGregor  v.  Montgomery,  4  Pa.  287;  Henry  y» 
Horstick,  9  Watts,  412. 

The  Legislature  has  the  power  to  authorize 
and  require  the  taxation  of  mortgages  on  real 
property  irrespective  of  the  residence  of  the 
owner  of  the  debt  thereby  secured,  and  such 
an  act  in  no  way  impairs  the  obligation  of  the 
contract  between  the  parties  thereto. 

Dundee  Mortg.  T.  Invest.  Co.  v.  Multnomah 
County  School  Diet.  2fo.  1  and  Mumford  ▼• 
SeioaU,  supra. 

If  the  mortirage  contained  a  stipulation  that 
the  mortgagor  should  pay  all  the  taxes  assessed 
on  the  real  estate,  such  contract  will  remain 
unaffected. 

Hammond  v.  Lovell,  186  Mass.  185;  Codman 
V.  Johnson,  104  Mass.  491;  Walker  v.  WJiiite- 
more,  112  Mass.  187. 

Nonresidence  of  the  mortgagee  is  imma- 
ieriaL 

Dundee  Mortg.  T.  Invest.  Co.  v.  Multnomah 
County  School  Diet.  Ho.  1,  19  Fed.  Rep.  869; 
Pullman  Palace  Car  Co.  v.  Pennsylvania,  141 
U.  S.  18,  85  L.  ed.  618;  Mumford  v.  Sewall,  11 
Or.  67;  Duer  v.  Small,  4  Blatchf.  0.  C.  263; 
Com.  V.  Lehigh  Valley  R  Co.  129  Pa.  457. 

Mont^omery»  J.,  delivered  the  opinion 
of  the  court: 

This  proceeding  brings  before  us  for  ex- 
amination Act  200  of  the  Laws  of  1891,  be- 
ing a  revision  of  the  general  tax  laws  of 
the  state.  It  is  claimed— first,  that  this  pur- 
ported statute,  as  it  appears  upon  the  statute* 
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lKX)k,  was  not  duly  enacted ;  and  Hc<md^  that 
the  law  as  promulgated  is  in  parts  uncon- 
ftitutional. 

1.  It  has  been  repeatedly  held  that  the 
court  may  look  beyond  the  engrossed  bill 
to  the  legislative  jounials  with  a  view  to 
ascertaining  whether  the  Legislature  enacted 
the  statute.    This  has  long  been  a  recognized 

?Dwer  of  the  court,  frequently  invoked. 
^topio  V.  Mahansy,  18  Mich.  492;  Atty-Oen, 
V.  Joy,  55  Mich.  94;  People  v.  Bureh,  84 
Mich.  406.  In  many  of  the  states  the  court 
has  denied  that  this  power  rests  with  the 
iodiciary,  and  have  held  that  the  engrossed 
bill,  duly  authenticated,  is  final,  and  can- 
not be  impeached.  This  court,  while  ad- 
hering to  the  view  that  the  journals  are  open 
to  insi)ection,  has  frequently,  and  partic- 
ularly in  the  later  cases,  held  that  every  in- 
tendment is  in  favor  of  the  due  enactment 
of  the  statutes  which  have  received  the  ex- 
ecutive sanction,  and  that  to  overcome  this 
legal  presumption  the  journal  must  show 
conclusively  that  the  statute  which  received 
the  signature  of  the  governor  was  not  duly 
pas8e£  Fleople  v.  Surch,  84  Mich.  408; 
FiQjpU  V.  McMroy,  73  Mich.  450,  2  L.  R. 
A.  609,  and  cases  cited. 

The  history  of  the  present  statute,  so  far 
as  it  is  important  to  be  noted,  is  as  follows : 
On  June  29th,  after  the  bill  had  been 
amended,  it  was  voted  ''that  the  bill  be  laid 
on  the  table,  and  ordered  printed  as  a  sup- 
plement in  to-day's  journal. "  The  bill  had 
the  file  number  840,  and  was  a  substitute 
for  House  Bill  No.  178.  A  supplement  to 
the  house  journal  was  printed  as  of  the  date 
June  29th,  with  the  heading:  ''File  No. 
340.  House  of  Representatives.  Bubstitute 
for  Senate  Bill  No.  178.  (Introduced  by  Mr. 
Doremus.)  Ordered  printed  for  use  of  the 
committee  on  judiciary.  Lansing,  June  29, 
1891,*— followed  by  the  title.  The  bill 
contained  116  sections.  On  June  80,  Mr. 
Doremus  moved  that  house  substitute  for 
Senate  Bill  No.  178  (file  No.  840)  be  taken 
from  the  table  and  placetl  on  its  immediate 
passage,  which  motion  prevailed.  The  ques- 
tion being  on  the  passage  of  the  bill,  the 
bill  was  read  a  third  time,  and  pending  the 
vote  on  the  passage  thereof,  on  motion  of  Mr. 
Doremus,  the  bill  was  laid  on  the  table. 
On  July  1st  Mr.  Doremus  moved  that  house 
substitute  Bill  No.  178  (file  No.  840)  betaken 
from  the  table  and  put  on  its  immediate 
passage,  which  motion  prevailed.  Numerous 
amendments  were  then  made  to  the  bill,  and 
after  such  amendments  the  bill  duly  passed 
the  House,  which  was  the  final  action  taken 
by  the  House  on  the  bill.  If  it  be  the  fact 
that  the  bill  as  printed  was  the  bill  with 
which  the  House  was  dealing  on  July  1,  it 
is  entirely  clear  that  the  bill  as  it  passed  the 
House  is  not  the  bill  engrossed  and  sifmed 
by  the  governor,  as  it  appears  that  the 'bill 
as  printed  contains  numerous  entire  sections 
which  were  not  eliminated  by  amendment, 
but  which  do  not  appear  in  the  law  as  signed, 
while  the  enerossed  bill  contains  numerous 
provisions  which  are  not  contained  in  the 
printed  bill  as  it  would  stand  amended  by 
mcorporating  the  amendments  made  on 
July  1. 
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It  is  claimed,  however,  that  the  journal 
itself  furnishes  on  its  face  evidence  that  after 
the  bill  in  question  was  printed  in  the  jour- 
nal the  House  dealt,  not  with  the  printed 
bill,  but  with  some  other  instrument,  and 
that  it  is  fairl  V  to  be  inferred  from  what  ap- 
pears on  the  face  of  the  journal  that  there 
were  errors  in  the  printing  of  the  bill  which 
the  House  discovered  and  which  led  to  the 
abandonment  of  the  printed  copy  appearing 
in  the  journal.  These  evidences  are  as  fol- 
lows :  (1)  It  appears  that  the  House  took  up 
the  bill  by  its  title  and  reference  as  printed 
in  the  journal,  and  before  taking  action  on 
it  laid  it  on  the  table,  and  that,  when  the 
bill  was  again  taken  up,  it  was  referred  to, 
not  as  a  substitute  for  Senate  Bill  178,  but  as 
a  substitute  for  House  Bill  178,  which  it 
really  was.  (2)  The  amendments  offered 
from  time  to  time  do  not  correspond  with 
the  bill  as  printed.  As,  for  instance,  one 
amendment  offered  was  by  inserting  in  line 
1,  of  section  88,  after  the  word  "time,"  the 
words  "or  upon  an^  mortgage  or  other  obli- 
gation taxed  as  an  mterest'in  lands  owned  by 
such  persons  as  provided  by  this  Act. "  Not 
only  does  it  appear  by  section  88  as  printed 
that  the  word  "time"  does  not  appear  in 
line  1,  but  it  further  appears  that  there  is  no 
provision  in  section  88  to  which  the  proposed 
amendment  is  in  anj  way  germane.  With- 
out tracing  all  the  instances  through,  it  ap- 
pears beyond  cavil  that  the  amendments  could 
not  h^ve  been  offered  with  reference  to  the 
printed  copy.  (8)  The  bill  as  printed  had 
its  sections  numbered  consecutively,  and 
was  not  after  beinff  printed  considered  at  all 
in  committee  of  the  whole ;  and  yet  we  find 
on  July  1,  the  following  in  the  journal : 
"  Mr.  Doremus  stated  that  certain  sections  in 
the  bill  had  been  stricken  out  and  some  added 
in  the  committee  of  the  whole,  which,  with 
the  above  amendments,  would  not  leave  the 
sections  in  consecutive  order;  and  thereupon 
Mr.  Doremus  further  moved  to  amend  the 
bill  by  directing  the  engrossing  and  enroll- 
ing committee  to  renumber  the  sections  of  the 
bill  so  that  they  should  be  number^  as  near 
as  may  be  bjr  consecutive  numbers,  which 
motion  prevailed,  and  the  sections  of  the  bill 
were  thereupon  accordingly  renumbered. ''^ 
This  action  of  the  House  makes  it  entirely 
clear,  not  only  that  the  House  was  not  deal- 
ing with  the  bill  as  printed  in  the  journal, 
but  also  that  they  were  not  dealing  with  an 
exact  copy  of  the  same.  It  appears,  however, 
that  this  last-quoted  section  does  not  ap- 
pear in  the  house  journal  as  it  was  printed 
irom  day  to  day ;  and  it  is  suggested,  there- 
fore, that  this  must  be  disregarded.  But 
it  does  appear  in  the  bound  volume  published 
by  authority  and  certified  by  the  clerk  of  the 
House.  The  daily  journal,  as  printed,  is 
subject  to  amendment.  Are  we  at  liberty  to 
infer  that  this  emendation  is  a  forgerv?  It 
seems  to  me  that  the  case  of  Te&ple  v.  burch^ 
84  Mich.  408,  furnishes  a  decisive  answer  to 
this  question.  In  that  case  the  journal  as 
printed  from  day  to  day,  and  as  printed  in 
the  bound  volume,  showed  the  following : 
"Mr.  Wesselius  moved  to  reconsider  the  vote 
by  which  the  Senate  passed  the  bill,  which 
motion  prevailed.     The  question  being  on 
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the  passage  of  the  bill,  on  motion  of  Mr. 
Wesselius,  the  bill  was  ordered  returned  to 
the  House. "  At  the  close  of  the  senate  Jour- 
nal, and  preceding  the  certificate  of  the  sec- 
retary, which  bore  date  July  8,  1891,  is  a 
paee  headed:  ^Ehrata  in  the  Record  of 
Bills.  ...  On  page  811,  lines  ten  and 
eleven,  the  vote  reconsidered  was  not  the 
passage  of  the  bill,  but  the  vote  by  which 
the  Senate  concurred  in  the  house  amendments 
to  the  bill  on  page  797. "  The  court  says : 
**  It  does  not  affirmatively  appear  at  what  time 
the  secretary  made  this  correction  of  the 
record,  but  it  Is  to  be  presumed,  from  the 
place  where  the  errata  is  found,  that  he  made 
It  on  or  before  the  date  of  his  certificate, 
July  8,  1889,  as  the  -  certificate  follows  the 
correction.  The  Legislature  adjourned  iiM 
die  upon  that  date ;  and,  as  every  intendment 
is  to  be  taken  in  favor  of  the  correctness  of 
legislative  action,  it  must  also  be  presumed 
that  the  correction  was  made  before  the  ad- 
journment of  the  Senate.  If  it  was  done,  as 
we  must  presume  that  it  was,  before  the  final 
adjournment  of  Uie  Legislature,  we  must  also 
presume  that  it  was  authorized  by  the  Senate, 
and  that  the  true  Journal  entrv  of  the  pro- 
ceedings is  as  corrected  by  the  *  errata,*^ 
So  in  the  case  of  the  law  under  consideration. 
The  house  adjourned  July  8,  1891.  The 
certificate  of  the  clerk  bears  date  July  8, 
1891,   and   as  the  correction  to  the   daily 

ioumal  as  originally  printed  appears  before 
lis  certificate,  and  indeed  as  of  a  prior<datQ^ 
we  must  presume  that  it  was  made  before  the 
final  adjournment  of  the  Legislature,  and  we 
must  also  presume  that  it  was  authorized  by 
the  House. 

In  MeGuUoeh  ▼.  State,  11  Ind.  424,  the 
court  in  speaking  of  such  records  said: 
''This  journal  must  be  held  conclusive  evi- 
dence of  the  facts  which  appear  upon  its  face, 
because  it  must  be  presumed  that  the  mem- 
bers as  a  body  inspected  it  and  made  all 
necessary  corrections  before  they  allowed  it 
to  assume  the  character  of  a  journal  of  their 
proceedings.  As  well  might  evidence  be  re- 
ceived to  contradict  a  statute  to  show  that 
it  contains  certain  provisions  inserted  thro,ugh 
mistake  as  to  contradict  an  entry  made  upon 
the  journal.  The  house  keeping  the  journal 
is  the  only  tribunal  by  which  it  can  be  cor- 
rected, and,  until  corrected  by  such  author- 
ity, it  must  be  considered  conclusive  as  to 
the  facts  which  it  contains."  In  the  case  of 
Turley  v.  Logan  Oounty,  17  111.  151,  it  was 
held  that  the  journals  must  show  that  the 
constitutional  requirements  have  been  ob- 
served ;  but  in  that  case  the  journals  having 
been  produced;  and  it  appearing  from  the 
minutes  of  the  clerk  that  the  same  Legisla- 
ture had  corrected  their  journals  at  a  subse- 
quent session  so  as  to  conform  to  the  consti- 
tutional requirements,  this  was  held  to  be 
stillicicnt,  and  the  law  was  sustained.  In 
Post  V.  KendaU  County  Suprs.,  105  U.  S.  670, 
26  L.  ed.  1205,  it  was  said:  "By  virtue 
of  the  Statute  of  Illinois  of  February  12, 
1849,  the  copies  of  the  original  daily  jour- 
nals kept  by  the  clerks  of  the  two  Houses 
made  by  persons  contracted  with  or  employed 
for  the  purpose,  as  authorized  and  directed  by 
that  Act,  (though  not  sworn  public  officers,) 

16  L.  R  A. 


in  well -bound  books  furnished  by  the  sec- 
retary of  state,  pursuant  to  the  duty  thereby 
imposed  upon  him,  and  afterwards  deposited 
and  kept  in  his  office,  are  official  records  in 
his  custody,  copies  of  which  certified  by 
him  are  admissiole,  upon  settled  rules  of 
evidence,  as  well  as  by  the  decision  of  the 
Supreme  Court  of  Illinois  in  MiUer  v.  Good- 
i0f  n,  70  m.  659 ;  and  neither  the  competency 
nor  the  effect  of  such  copies  is  impaired  by 
the  loss  and  destruction  of  the  daily  jour- 
nals or  minutes."  In  Atty-Oen,  ▼.  tUce,  64 
Kich.  885,  7  West  Rep.  643,  Mr.  Juetice 
Morse  uses  the  following  language:  "Are 
these  Journals  kept  by  the  clerl  of  eax^ 
House,  and  read  and  corrected  each  day  by 
each  body,  and  duly  certified  by  the  proper 
officers  to  be  correct,  to  stand  as  conclusive 
evidence  of  their  proceedings,  or  are  they 
liable  to  be  disputed  and  overUirown  by  parol 
testimony,  either  of  individual  officers  and 
members,  or  of  stranfers  who  may  be  in- 
terested in  nullifying  legislative  action?  It 
would  seem  that  there  could  be  but  one  an- 
swer. The  legislative  record  must  prevail. 
Any  other  rule  would  necessarily  lead  to 
dangerous  and  alarming  results." 

Without  passing  upon  the  effect  of  a  mere 
omission  of  parts  of  the  Journal  as  printed 
from  day  to  day  from  the  bound  Journal,  I 
I  think  it  is  entirely  clear  that  as  such  jour- 
nal is  always  subiect  to  amendment  by  the 
House  itself,  both  on  the  authority  of  People 
V.  Bureh,  and  the  other  cases  above  cited, 
and  on  principle,  we  are  bound  by  an  amend- 
ment appearing  in  the  bound  volume. 

Some  of  my  brethren  are  of  the  opinion 
that  the  supplement  referred  to  cannot  be 
treated  as  a  part  of  the  journal;  that,  as 
there  is  no  requirement  that  bills  shall  be 
printed  in  the  journal,  the  order  entered  on 
June  29  for  the  printing  of  the  bill  in  ques- 
tion should  have  been  construed  as  having 
been  made  for  the  convenience  of  the  mem- 
bers, and  not  with  the  intent  that  the  bill 
when  printed  should  become  a  part  of   the 

ioumal.  While  not  assenting  to  this  view, 
think  it  is  clear  that,  if  it  be  treated  as 
a  part  of  the  Journal,  yet,  for  the  reason 
stated,  it  is  not  possible  to  say  that  the  bill 
with  which  the  House  was  dealing  was  the 
one  printed  in  the  supplements. 

Attention  has  been  directed  to  an  unbound 
portion  of  the  journal,  with  paging  corres- 
ponding to  that  in  the  bound  volume,  and 
It  is  suggested  that  this  demonstrates  that 
the  statement  purporting  to  have  been  made 
by  Mr.  Doremus  was  inserted  after  the  Leicis- 
lature  adjourned.  But  as  well  might  it  be 
said  that  t^e  printer's  proof-sheet,  before 
correction,  is  more  authentic  than  the  cor- 
rected publication.  No  such  view  can  be 
adopteo,  unless  we  reverse  the  usual  doc- 
trine in  such  cases,  and  start  out  with  the 
presumption  that  the  clerk  of  the  House  has 
lalsiflea  instead  of  correctly  certifying  the 
record.    This  I  am  not  prepared  to  do. 

2.  It  is  claimed  that  so  much  of  the  stat- 
ute as  provides  for  the  taxation  of  the  mort- 
gage interest  in  lands,  and  points  out  the 
method  of  collection,  is  unconstitutional  for 
various  reasons.  The  provisions  of  the  law, 
so  far  as  necessary  to  oe  noted,  are :    "  Sec- 
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tion  2.  Any  real -estate  mortgage,  deed 
of  trust,  contract,  or  c^ber  obligation,  by 
which  a  debt  is  secured,  when  land  within 
this  state  is  pledged,  shall  for  the  purpose 
of  assessment  and  taxation,  be  deemed  and 
treated  as  an  interest  in  the  land  so  pledged." 
Section  17  provides  **that  the  value  of  the 
property  affected  by  such  mortgage,  .  .  . 
less  the  value  of  the  security,  shall  be  as- 
■essed  and  taxed  to  the  owner  of  the  prop- 
erty, and  the  value  of  such  security  shall  be 
assessed  and  taxed  to  the  owner  thereof." 
Section  15  provides  that  in  making  the  as- 
•essment  roll  the  value  of  the  interest  in 
such  real  estate  represented  by  a  mortc^age, 
deed  of  trust,  or  other  obligation  shall  be 
■et  opposite  the  name  of  the  owner,  and  the 
value  of  the  interest  of  the  owner  of  the  fee, 
less  the  value  of  the  mortgage  or  other  in- 
terest, ahall  be  set  down  opposite  the  name  of 
the  owner  or  occupant,  ana  that  the  taxes  so 
levied  shall  be  a  lien  u]>on  the  property  and 
security,  and  may  be  paid  bv  either  party  to 
such  security,  tf  paid  by  the  mortgagor  or 
holder  of  the  real  property,  such  portion  as 
was  assessed  to  the  mortgagee  shall  be  con- 
sidered and  treated  as  payment  of  any  in- 
terest that  may  be  due,  or  if  there  is  no  in- 
terest due,  then  as  i)ayment  of  so  mucli  of  the 
principal.  If  paid  by  the  mortgagee  or 
holder  of  the  security,  such  portion  as  was 
assessed  to  the  mortgagor  or  owner  of  the  fee 
■ball  become  a  lien  upon  the  land,  and  be 
added  to  all  other  obligations.  It  is  further 
provided  that  neither  the  mortgagee  nor  the 
mortgagor  shall  be  at  liberty  to  pay  so  much 
of  the  tax  as  is  assessed  against  the  other 
nntil  the  warrant  has  been  in  the  hands  of 
the  collector  ihirtv  days," — thus  affording 
the  party  assessed  the  opportunity  to  himseli 
pay  the  tax  in  the  first  instance. 

(1)  The  first  criticism  passed  upon  these 
provisions  is  that  the  law  requires  the  mort- 

S.gor  to  pay  the  mortgagee's  tax ;  but  it 
ould  not  he  overlooked  that  the  statute 
contemplates  an  assessment  of  the  entire  in- 
terest in  the  land,  both  that  of  the  mortgagor 
and  mortgagee,  by  separate  assessments,  it  is 
true,  but  still  an  assessment  of  the  entire 
interest.  It  cannot  be  doubted  that  it  is 
entirely  competent  for  the  Legislature  to 
cause  this  entire  value  to  be  assessed  to  the 
mortgagor.  This  has  been  the  law  of  Mich- 
igan for  many  years.  This  Act,  then,  is 
in  relief  of  the  mortgagor,  and  it  cannot  be 
held  to  be  invalid  because  it  relieves  him 
only  on  condition  that  the  owner  of  the  mort- 
gage interest  shall  within  a  stated  time  pay 
Uie  tax. 

(2)  It  is  said  that  the  mortgagor  would 
have  no  right  under  the  law  to  appear  before 
the  board  of  review  to  ask  for  a  correction 
of  the  assessments  of  the  mortgage  interest. 
But  I  do  not  so  read  the  statute.  Section 
20  provides  that  **  at  the  request  of  any  per- 
son whose  property   is  assessed, 

and  on  sufficient  cause  shown,  the  board  cJial  1 
correct  its  assessment  as  to  such  property." 
The  owner  of  the  fee  can  under  this  provis- 
ion be  heard  as  to  the  amount  of  both  the 
mortgage  interest  and  his  own ;  for  the  assess- 
ment of  the  mortgage  interest  is  to  be  de- 
ducted from  his  own,  and,  if  the  mortgage 
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interest  be  too  small,  his  own  assessment  is 
too  large.  If  the  mortgage  interest  is  as- 
sessed at  too  high  a  figure,  his  assessment 
will  be  too  low,  and  he  would  have  the 
right  to  have  it  increased. 

(8)  It  is  next  suggested  that  where  the  in- 
terest of  the  mortgagee  is  assessed  and  re* 
mains  unpaid,  a  sale  Is  made  of  a  fee  simple, 
and  the  deed  conveys  an  absolute  title ;  and 
while  it  is  conceded  that  it  may  be  compe- 
tent for  the  Legislature  to  provide  for  the  sale 
of  the  fee  under  the  assessment  of  the  mort- 
gagee's interest,  yet  it  is  claimed  the  law  is 
deiective  In  not  pointing  out  how  the  two 
interests  sold  are  to  be  distinguished,  if  the 
mortgagor  and  mortgagee  fail  to  pay  their 
respective  taxes.  It  is  said,  if  the  fee  simple 
is  sold,  the  mortgagor  will  lose  his  land,  al- 
though he  may  nave  paid  his  own  tax.  i 
have  already  pointed  out  that  the  mortgagor 
will,  as  under  former  statutes,  be  bound  to 
pay  the  entire  tax,  on  the  value  of  the  prop- 
erty, subject  only  to  the  relief  afforded  him, 
if  the  tax  assessed  against  the  mortgage  in- 
terest shall  be  paid  by  such  mortgagee,  and, 
while  I  quite  agree  witli  respondent's  coun- 
sel that  the  Legislature  intended  a  fee  to  be 
sold,  I  think  that  the  provision  of  section 
63  ''that  no  ffreater  interest  [portion]  of  any 
parcel  shall  be  sold  than  is  sufficient  to  pay 
the  tax  for  which  the  same  is  sold"  is  suflEl- 
cieut  protection  to  both  mortgagor  and  mort- 
gagee. The  land  is  by  the  provisions  of  this 
law,  as  under  the  former  statute,  made  sub- 
ject to  the  entire  tax  assessed  on  its  full 
value.  The  mortgagor  or  mortiragee  can 
either  prevent  a  sale  by  payment  oi  the  tax. 

(4)  It  is  next  claimed  that  the  provision 
that  the  mortgagor 'may  pay  the  tax  assessed 
against  the  mortgage  interest  in  case  of  the 
mortgagee's  default,  and  deduct  the  same 
from  the  amount  owing  on  the  mortgage, 
impairs  the  obligation  of  contracts.  But  in 
my  judgment  this  view  is  not  tenable.  The 
contract  between  the  mortgagor  and  mortga- 
gee remains  the  same.  Toe  mortgagee  may 
and  should  pay  the  tax,  and  if  he  fails  to  do 
so  the  state  appropriates  so  much  of  the  fund 
which  the  mortgage  represents — so  much  of 
the  mortgagee's  estate  in  the  land — as  is  nec- 
essary to  pay  the  tax.  It  is  true  the  state 
interposes  between  the  mortgagee  and  the 
mortgagor,  and  excuses  the  latter  from  mak- 
ing a  payment  to  the  former  which,  by  the 
terms  of  his  contract,  he  would  otherwise  be 
bound  to  make ;  but  this  is  not  because  of  any 
interference  with  contract  relations,  or  by  vir- 
tue of  any  abrogation  of  the  contract  righta 
of  the  mortgagee.  It  is  because  the  state  has 
attached  or  seized  so  much  of  the  mortgage 
debt  before  it  has  reached  the  mortgagee. 
The  cases  are  numerous  in  which  a  law  pro- 
viding that  agents  of  a  corporation  might 
withhold  from  the  party  entitled  to  the  same 
so  much  of  declared  dividends  as  shall  be 
necessary  to  satisfy  taxes  imposed  by  the 
state  has  been  upheld.  Cooley,  Taxn.  299, 
and  cases  cited.  These  cases  are  entirely 
analogous.  The  case  of  BobertMU  v.  Land 
Comr. ,  44  Mich.  274,  does  not  conflict  with 
these  views.  What  was  held  in  that  case,  in 
effect,  was  that  authorizing  the  one  party  to 
the  contract    to  refuse    performance  until 
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eyidcnoe  should  be  produced  of  the  payment 
of  tlie  tax  was  in  toe  nature  of  a  penal  ^, 
and  not  a  means  of  collecting  the  tax  di- 
rectly. But  the  court  says:  "It  must  no 
doubt  be  admitted  that  the  state  may  provide 
modes  for  collecting  its  revenues  that  will 
seem  harsh,  unreasonable,  and  arbitrary. 
Some  such  are  to  be  found  in  the  laws  of 
Congress,  as  well  as  in  the  legislation  of  the 
states.  The  judiciary  would  not  venture 
to  indicate  limits  to  the  power  of  the  sov- 
ereign in  this  regard,  so  long  as  its  laws 
were  general  and  impartial." 

(5)  it  is  further  suggested  that  as,  In  cer- 
tain cases,  a  portion  of  the  principal  debt 
secured  by  the  mortgage  is  aDproi>riated,  it 
interferes  with  the  contract  obligation  of  the 
mortgagor  to  pay  interest  upon  this  sum, 
and  to  that  extent,  at  least,  is  an  impair- 
ment of  the  contract.  But  it  is  equally  true 
that  if  the  money  was  paid  by  the  mortgagee 
in  hand,  or  was  seized  by  the  tax  collector, 
he  could  not  thereafter  receive  interest  on 
Uie  fund.  This  would  be  no  hardship.  If 
he  refuses  to  pay  the  tax,  the  state  appro- 
priates 80  much  of  the  fund  within  its  con- 
trol to  that  purpose.  It  no  more  interferes 
with  his  contract  relation  with  the  mort- 
gagor than  would  the  seizure  of   personal 

f property  in  the  hands  of  a  bailee  by  a  tax- 
Dg  officer  interfere  with  the  contract  exist- 
ing between  the  bailor  and  the  bailee.  In 
such  cases,  doubtless,  the  bailee  would  be 
relieved  from  his  agreement  to  return  the 
property,  just  as  under  this  law  the  mortga- 
gor is  n^lieved  from  the  payment  of  so  much 
of  his  debt  as  is  thus  appropriated  by  the 
state. 

(6)  It  is  strenuously  insisted  that  the  pro- 
vision which  makes  the  mortgagor  liable  for 
the  tax  assessed  against  the  mortgagee  is  un- 
constitutional ;  and  it  is  said  that  it  is  not 
within  the  constitutional  power  of  the  Legis- 
lature to  compel  one  man  to  pay  another 
man's  debt, — a  proposition  safe  enough  in 
itself,  but  not  conclusive  as  to  the  right  to 

f provide  that  the  mortgagor  or  occupant  of 
ands  shall  be  liable  for  the  tax  on  such 
lands.  It  is  not  necessary  to  go  to  the  length 
to  which  the  majority  of  the  court  went  in 
Sea/rs  v.  Chttrelly  5  Mich.  251,  in  order  to 
sustain  this  provision.  The  relation  of  the 
owner  of  the  fee  to  the  property  is  such  that 
the  rieht  to  assess  the  whole  property  to  him 
is  undoubted,  and  to  my  mina  it  would  be  an 
unsound  doctrine,  resting  upon  shadow  rather 
than  substance,  which  would  deny  the  power 
of  the  Legislature  to  relieve  him  condition- 
ally on  the  pretense  that  by  so  doing  his  con- 
stitutional rights  are  being  infringed. 

(7)  It  is,  again,  urged  that  the  Taw  is  un- 
constitutional, in  so  &r  as  it  attempts  to  tax 
mortgages  owned  by  nonresidents,  for  the 
reason  that  the  mortgage  is  personal  prop- 
erty and  a  mere  security  for  a  aebt,  and  is  of 
that  character  of  personal  property  which 
must  be  held  to  attach  to  the  person,  and  to 
have  no  other  sittu  for  any  purpose ;  and  the 
case  of  State  Tax  an  Foreign-Held  Bonds,  82 
U.  8.  16  Wall.  800,  21  L.  ed.  179,  is  cited  in 
support  of  this  contention.  It  is  further  said 
in  support  of  that  position  that  in  Michigan 
a  mortgage  is  a  mere  incident  to  the  debt,  and 
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conveys  no  title  to  the  land.     Caruthen  ▼. 
Humphrey,  12  Mich.   270;  Ladue  v.  DetroU 
A  M,  R,  Oo.  18  Mich.  880 ;  Wagar  v.  Stone, 
86  Mich.  864.     And  it  is  urged  that  as  thia 
is  so  the  taxation  of  such  mortgage  interest 
amounts  to  a  taxation  of  the  debt,  and  brings 
the  case   within  the   Ckue  of  State   Tax  on 
Foreign-Held  Bonds.    But,  while  it  is  true 
that  the  mortgage  is  a  mere  security  for  thm 
debt,  yet  it  conveys  a  qualified  property  in 
the  land.    While  it  is  not  an  estate  which 
entitles  the  mortgagee  to  possession  bcforo 
foreclosure,  it  is  nevertheless  an  estate  or  in- 
terest in  lands  which  is  protected  by  our  regis- 
tration laws  as  fully  as  any  other  title  or^in- 
terest.    It  is  held  that  the  mortgage  interest  so 
far  partakes  of  the  character  of  real  property 
as  to  require  administration  in  the  state  of  its 
location,  and  that  neither  a  foreign  adminis- 
trator nor  his  assignee  can  maintain  an  action 
to  foreclose  a  mortgage  in  the  state  where 
the  mortgaged  property  is  situate.    Cutter  v. 
Davenport,  1  Pick.  81,  11  Am.  Dec.  149 ;  Diai 
V.  Gary,  14  8.   C.   678,  87  Am.   Rep.    787; 
and  the  opinion  of  Cooley,  J. ,  in  Bewiolds  ▼. 
McMullen,  66  Mich.  668.     It  has  also  been 
held  that  the  Legislature  may  select  as  the 
situs  of  the  taxation  of  mortgages  either  tho 
political  division  where  the  owner  resides, 
or  that  in  which  the  mortgaged  premises  are 
situated.     State  v.  Runyon,  41  N.  J.  L.  105 ; 
Mumford  v.    SeuM,    11   Or.    70.    8ee  also 
Firemen's  F,  Ins.  Co.  v.  Com.  187  Mass.  81 ; 
Providenee    Sav.  Inst.    v.  Boston,  101  Mass. 
676.     The  Case  of  State  Tax  on  Foreion-Held 
Bonds  is  apparently  in  conflict  with  Uiese 
cases.     The  doctrine  of  that  case  was  an-, 
nounced  by  a  bare  malority  of  the  court,  and 
ought  not  to  be  treated  as  binding  authority, 
except  as  to  the  precise  questions  before  the 
court.     The  law  which  the  court  had  under 
consideration  provided  ''that  the  president^ 
treasurer,  or  cashier  of  every  company,  except 
bank  or  savings  institutions,   incorporated 
under  the  laws  of  this  Commonwealth,  doing 
business  in  this  state,  which  pays  interest  to 
its  bondholders  or  other  creditors,  shall  be- 
fore the  payment  of  the  same  retain  from  said 
bondholders  or  creditors  a  tax  of  five  per  cen- 
tum of  the  interest  upon  every  dollar  paid 
as  aforesaid."    In  the  opinion  of  the  major- 
ity of  the  court  Mr.  Juetice  Field  states  the 
question  before  the  court  as  follows:    "The 
question  presented  in  this  case  for  our  deter- 
mination is  whether  the  eleventh  section  of 
the  Act  of  Pennsylvania  of  May,  1868,  so  far 
as  it  applies  to  the  interest  on  the  bonds  of 
the  railroad  company  made  and  payable  out 
of  the  state,  issued  to  and  held  by  nonres- 
idents of  the  state,  citizens  of  other  states, 
is  a  valid  and  constitutional  exercise  of  the 
taxing  power  of  the  state,  or  whether  it  is 
an   interference,  under  the  name  of  a  tax, 
with  the  obligation  of  a  contract  between  the 
nonresident  bondholders  and  the  corporation.  * 
It  will  be  seen  that  the  court  was  not  dealing 
with  a  statute  which  in  terms  imposed  a  tax 
upon  a  mortgage  interest  in  lands.    This 
statute  was  a  clear  attempt  to  tax  credits 
distinctively  as  such,  and  applied  alike  to 
mortgages  secured  by  bonds,  and  to  those 
which  were  not  so  secured.     In  that  respect 
it  is  distinguishable    from   the  statute  of 
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Michigan,  as  our  statute,  in  all  its  provis- 
ions relating  to  the  subject,  imposes  a  tax 
upon  an  interest  in  real  estate  as  such.  It 
seems  to  me  that  the  case  is  not  given  any 
added  force  as  authority  here  by  the  fact  that 
the  particular  bonds  in  question  were  secured 
by  mortgage,  for  the  attempt  was  not  to  tax 
the  mortgage  interest  in  lands,  but  to  im- 
pose a  tax^upon  the  bond  itself  which  the 
court  held  to  have  a  sittis  at  the  domicil  of 
Its  owner.  So  in  Latrdbe  v.  Baltimore,  19 
Kd.  90,  it  was  held  that  the  sittis  of  the 
mortgage  was  the  domicil  of  the  owner, 
and  that  such  owner  could  not  be  taxed 
where  the  property  covered  by  it  was  lo- 
cated. But  in  the  opinion  it  is  said :  **  We 
are  not  aware  that  the  action  of  the  assembly 
regulating  the  imposition  and  collection  of 
taxes  has  effected  any  modification  of  the 
rules  of  law,  which  otherwise  must  govern 
the  determination  of  this  question."  8o  it 
will  be  seen  that  the  question  of  the  power 
of  the  Legislature  to  fix  the  sitits  for  the  pur- 
pose of  taxation  has  been  determined,  and 
that,  even  though  held  by  nonresidents, 
they  may  be  given  a  situs  in  the  place  where 
the  mortgage  property  is  situated.  This  the 
Act  in  question  purports  to  do,  and  it  should 
be  sustained.  ' 

(8)  The  question  is  presented  whether  the 
mortgages  held  by  savings  banks  and  insur- 
ance companies  are  to  be  treated  as  real  es- 
tate, and  aeducted  from  the  amount  of  capital 
stock,  or  whether  the  tax  on  mortgages  is  over 
and  above  the  tax  on  capital.  The  law  pro- 
vides for  the  assessment  as  personal  property 
of  "all  shares  in  banks  organized  in  this 
state  under  any  law  of  this  state  or  of  the 
United  States  at  their  cash  value,  after  de- 
ducting the  value  of  the  real  estate  taxed  to 
the  banks. "  As  to  insurance  companies,  it  is 
provided  **that  in  computing  taxable  prop- 
erty of  insurance  companies  organized  under 
the'  laws  of  this  state  the  value  of  the  real 
property  on  which  a  company  pays  taxes 
shall  be  deducted  from  its  net  assets  above 
liabilities,  as  ascertained  at  the  last  report." 
I  think  the  intent  is  clear  to  treat  mortgages 
as  real  estate,  and  that  the  interest  in  real 
estate  so  taxed  to  banks  and  insurance  com- 
panies may  be  deducted  from'  the  shares  of 
stock  as  assessed.  See  Firemen's  t.  Ins,  Go. 
V.  Com,,  187  Mass.  80.  It  is  said  that  the 
amount  of  mortgages  held  by  savings  banks 
in  many  cases  s^reatly  exceeds  the  capital 
stock.  So,  if  t£e  amount  for  which  such 
mortgage  is  assessed  is  deducted,  there  will 
be  no  tax  on  their  shares,  and  this  state  of 
tilings  is  urged  as  a  reason  why  the  Legisla- 
ture could  not  have  intended  to  tax  mortga- 
ges held  by  these  institutions.  But,  on  the 
other  hand,  it  must  have  been  known  to  the 
Legislature  that  the  exemption  of  the  mort- 
gages held  by  such  corporations  from  the 
burdens  imposed  upon  like  securities  in  the 
hands  of  individuals  would  give  to  such 
bank  a  practical  monopoly  of  the  business 
of  loaning  money  on  mortgages  in  this  state. 
This  is  a  result  so  manifestly  unjust  as 
that  it  would  not  be  inferred  unless  such  a 
eonstruction  of  the  statute  is  made  necessarv 
by  its  plain  provisions.  This,  I  think,  is 
not  the  case  here.    It  is  also  contended  that 

leLRA. 


if  the  statute  be  construed  so  as  to  admit  of 
taxation  of  mortgages  of  saving  banks  as  real 
property  the  result  is  double  taxation  in 
many  cases,  inasmuch  as  the  mortgages  rep- 
resent deposits,  and  the  depositors  are  re- 
quired to  pay  a  tax.  I  do  not  think  this 
amounts  to  double  taxation,  in  any  objection- 
able sense.  If  the  banks  hold  property  sub- 
ject to  taxation  in  excess  of  their  actual 
capital,  the  case  is  no  harder  for  them  than 
it  is  in  the  case  of  any  individual  taxed  for 
the  value  of  property  owned  by  him,  though 
he  may  at  the  time  be  indebted  to  tbe 
amount  of  nearly  or  quite  its  full  value.  In 
Cooley  on  Taxation,  (page  160,)  it  is  said: 
*'Now  whether  there  is  injustice  in  the  taxa- 
tion in  every  instance  in  which  it  can  be 
shown  that  an  individual  who  has  been  di- 
rectly taxed  his  due  proportion  is  also  com- 
pelled indirectly  to  contribute,  is  a  question 
we  have  no  occasion. to  discuss.  It  is  suffi- 
cient for  our  purposes  to  show  that  the  decis- 
ions are  nearly  if  not  quite  unanimous  in 
holding  that  taxation  is  not  invalid  because 
of  anv  such  unequal  results.  It  cannot  be 
too  distinctively  borne  in  mind  that  any 
possible  system  of  tax  legislation  must  in- 
evitably produce  unequal  and  unjust  results 
in  individual  instances ;  and,  if  inequality  in 
result  must  defeat  the  ireneral  law,  then  tax- 
ation becomes  impossible,  and  governments 
must  fall  back  on  arbitrarv  exactions."  It 
is  not  within  the  power  ox  this  court,  as  I 
understand  it,  to  declare  that  the  Legisla- 
ture, in  enacting  a  statute,  has  exceeded  its 
constitutional  authority,  except  in  a  case 
where  it  clearly  appears,  by  a  comparison  of 
the  terms  of  the  statute  wiui  the  Constitution 
itself,  that  some  provision  of  the  fundamental 
law  has  been  violated.  I  do  not  assert  that 
the  court  may  not  construe  the  Constitution 
as  well  as  the  statute,  or  that  we  may  not 
hold  that  what  is  bv  clear  implication  in- 
hibited is  beyond  legislative  power;  but 
in  my  opinion  this  fixes  the  extreme  limit  of 
judicial  control  over  the  legislative  depart- 
ment. The  pernicious  notion  that  courts 
may  scrutinize  legislation  with  a  view  to 
ascertaining  how  far  it  accords  with  some 
uncertain,  shadowy  spirit  of  our  institu- 
tions, when  such  spirit  is  not  expressed  in 
our  Constitution,  cannot  be  too  early  or  too 
definitely  or  too  absolutely  denied.  Sobinson 
V.  Th6  Bed  Jacket,  1  Mich.  171;  Oreeji  v. 
Graves,  1  Dougl.  (Mich.)  361;  Fieople  v. 
Mdhaney,  18  Mich.  481;  Atty-Gen,  t.  Pres- 
ton, 66  Mich.  177,  opinion  of  Cooley,  J,,  in 
suae  Tax  Gases,  64  Mich.  446. 

It  is  suggested  that,  where  lands  covered 
by  mortgage  lie  in  two  or  more  taxing  dis- 
tricts, it  will  be  impossible  to  properly  ap- 
portion the  tax.  I  do  not  consider  that  there 
will  in  many  cases  be  such  difficulty.  The 
mortgage  being  treated  as  an  interest  in 
lands,  the  proportion  which  is  properly  tax- 
able in  each  district  will  be  that  proportion 
which  the  land  lying  in  such  district  bears 
to  the  whole ;  and,  when  the  taxing  officer 
can  inform  himself  as  to  these  values,  there 
is  no  reason  why  he  cannot  properly  make 
the  assessment.  There  mav  be  instances 
where  this  will  not  be  possible,  but  it  is  a 
difficulty  which  will  not  often  occur.    There 
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must  be,  are,  and  always  will  be,  difficul- 
ties in  the  way  of  taxing  all  tlie  property 
that  ought  to  bear  the  burdens  of  taxation ; 
but  this  cannot  obstruct  taxation  altogether, 
or  even  taxation  upon  any  species  of  prop- 
erty. And  this  defect,  where  it  exists,  is 
not  beyond  remedy  by  subsequent  legisla- 
tion ;  and  the  difficulties  under  the  present 
law  will  be  found  insurmountable  only  in 
A  few  extreme  cases.  In  m^  opinion,  such 
4  defect  ought  not  to  inyalidate  the  whole 
«cheme  inyolved  in  the  provisions  relating  to 
taxing  mortgages.  Atty-Oen.  y.  Detroit,  39 
Mich.  108;  Uobimm  v.  Jiin&r,  68  Mich.  549, 
18  West.  Rep.  471. 

(9)  The  question  has  been  suggested  as  to 
whether  the  statute  is  to  be  so  construed  as 
to  relieve  mortgagors  from  the  obligation  of 
paying  the  tax  m  cases  where  there  were 
agreements  on  their  part  to  do  so,  in  force 
at  the  time  when  the  law  took  effect;  and 
also  as  to  whether  it  is  competent  for  the 
mortgagor  to  engage  to  pay  the  taxes  which 
may  oe  assessed  against  the  mortgagee's  in- 
terest in  the  lands,  in  addition  to  paving 
the  full  legal  rate  of  interest  allowed  by 
stntute.  The  first  question  would  of  neces- 
sity depend  upon  the  terms  of  the  contract, 
but  it  is  clear,  both  on  reason  and  authority, 
that  if  the  engagement  of  the  mortgagor  is 
sufficiently  broad  to  cover  any  assessment 
which  may  be  made  on  all  interest  in  the 
land  mortgaged,  his  undertaking  is  in  no 
way   interfered   with  or  abridged  by    the 

£  resent  statute.  Hammond  v.  Loveu,  136 
lass.  185.  Nor  Is  there  any  obstacle,  either 
in  Act  200  or  in  the  Usury  Law,  (Act  No. 
156.)  to  an  agreement  by  the  mortgagor  to 
pay  all  taxes  which  may  in  the  future  be 
assessed  against  all  interest  in  real  property 
owned  by  such  mortgagor,  including  the  in- 
terest granted  to  the  mortgagee.  Such  an 
agreement  does  not  amount  to  a  reservation 
of  interest,  but  is  in  the  nature  of  an  agree- 
ment to  preserve  the  estate  which  constitutes 
the  security,  and  is  no  more  unlawful  than 
an  agreement  to  keep  the  property  insured 
with  a  similar  purpose.  Bee  Banki  v.  Mc- 
CUUan,  24  Md.  62.  That  it  was  not  the  pur- 
pose of  the  Legislature  to  limit  the  power 
of  parties  to  contract  as  they  may  choose  in 
this  regard  is  made  clear  by  the  fact  that  a 
clause  of  the  tax  law,  as  orginally  drafted, 
prohibiting  such  contracts,  was  struck  out 
oy  amendment  before  its  final  passage. 

I  think  the  mandamtu  sh&uld  iwae  as 
prayed,  commanding  the  board  of  assessors 

(1)  to  assess  the  value  of  any  land  contract 
to  the  owner  of  such  security  as  real  estate ; 

(2)  to  assess  as  real  estate,  to  the  owner  there- 
of, the  value  of  any  real -estate  mortgage 
executed  either  before  or  after  the  law  of 
1891  took  effect,  and  whether  held  by  res- 
idents or  nonresidents  of  this  state ;  "(8)  to 
assess  to  savings  banks  or  insurance  com- 
panies, as  real  estate,  the  value  of  any  real- 
estate  mortgages  owned  by  such  banks  or 
insurance  companies,  and  to  deduct  the 
value  of  all  real -estate  mortgages  owned  by 
any  savings  banks  or  insurance  companies 
from  the  value  of  the  capital  stock  of  such 
banks  as  determined  for  assessment  purposes. 
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Morae,  Ch.  /.,  and  MeGrath*  J,^  oon« 
curred  with  Moiiti^mery»  J. 

BTorse,  Ch,  J,: 

There  is  no  better  settled  rule  of  law  in 
this  state  than  that,  in  the  investigation  of 
a  question  whether  a  law  has  been  properly 
ana  constitutionally  passed  bv  the  Legisla- 
ture, every  presumption  and  intendment  are 
strongly  in  favor  of  its  due  enactment ;  and 
if  the  journals  arc  resorted  to,  the  law  can 
only  fail  where  it  conclusively  appears  from 
such  journals  that  constitutional  methods 
were  lacking  in  its  passage. 

In  the  law  before  us,  we  have :  Fir$t, 
The  law  published  in  the  Public  Acts  which 
are  made  presumptive  proof  that  the  laws 
therein  contained  were  duly  enacted,  and 
which  are  received  as  such  without  further 
evidence  of  their  authenticity  than  they  bear 
upon  their  face.  Second.  We  find  in  the 
office  of  the  secretary  of  state,  where  it 
is  provided  it  shall  be  kept,  the  dul^  en- 
rolled and  engrossed  manuscript  Act,  signed 
by  the  speaker  of  the  House,  the  president 
or  the  Senate,  and  the  governor.  This  en- 
grossed Act  agrees  entirely  with  the  pub- 
lished law.  Here  we  have,  again,  another 
strong  presumption  in  support  of  the  proper 
passage  of  the  Act,  which  we  thus  find  en- 
rolled and  certified  by  the  proper  officers. 
Third.  We  now  go  to  the  journals  of  both 
Houses,  published  by  authority  of  law  and 
certified  to  be  correct  by  the  proper  officers, 
and  the  only  journals  that  the  Constitution 
or  laws  prescribe  shall  be  kept  and  pre- 
served as  journals  of  the  Legislature,  and  find 
nothing  in  such  official  journals  militating 
against  the  proper  and  constitutional  passage 
01  the  Act  in  question.  These  journals  are 
also  presumed  to  be  correct,  and  it  is  doubt- 
ful u  they  could  be  overthrown  by  parol 
proof.  Fourth,  This  bill  was  read  section 
oy  section,  at  length,  just  before  its  passage. 
It  is  to  be  presumed  that  the  Legislature 
knew  what  was  being  voted  upon.  Fifth, 
It  was  reported  to  the  House  as  correctly  en- 
rolled and  engrossed,  and  the  presumption 
is  that  it  was.  Sixth,  Fortunately,  although 
not  reouired  by  law  to  be  preserved,  the 
original  bill  itself,  as  passed,  with  its  eras- 
ures, amendments,  and  riders  is  found  in  the 
office  of  the  secretary  of  state,  and  upon  ex- 
amination is  found  to  be  identically  the 
same  as  the  published  law.  This  bill  could 
not  be  resorted  to  in  order,  bv  its  discrepan- 
cies, if  any  there  were,  to  defeat  the  law, 
yet  it  establishes  the  fact  that  there  is  no 
difference  between  the  law  as  published  and 
the  Act  as  passed.  I  refer  to  it  simply  to 
show  how  easily,  by  reasoning  from  false 
premises  and  using  all  presumptions  against 
the  validity  of  the  Act,  it  is  apparently  con- 
clusively shown  that  a  falsehood  is  the  truth. 
For  instance,  in  this  case,  assuming  that  the 
so-called  "supplement"  prescmted  to  us  upon 
the  last  argument  is  a  part  of  the  journal, 
and  further  assuming  that  the  bill  was  cor- 
rectly^  printed  therein  as  of  the  condition  it 
was  m  when  the  motion  to  print  the  supple- 
ment was  carried,  and  then,  again,  assuming 
that  this  bill  as  printed  in  such  supplement 
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was  the  bill  thereafter  acted  upon,  amended, 
and  TMssed  by  the  two  Houses,  it  is  made  to 
ooDciusively  appear  that  the  law  as  pub- 
lished is  not  the  Act  passed  by  the  Legisla- 
ture, but  a  radically  different  one ;  having, 
as  shown  by  the  opfnion  of  Mr.  Jtutioe  Mc- 
Grath,  thirteen  sections  not  found  in  the 
supplement,  nor  put  there  by  subsequent 
amendment,  and  the  supplement  having 
ei^ht  sections  not  found  in  the  law,  nor 
eliminated  from  said  supplement  by  amend- 
ment. Tet  the  bill  in  the  secretary's  office, 
the  one  handled  and  preserved  by  the  clerk 
of  the  House,  and  to  which  all  amendments 
were  attached  in  its  progress,  is  the  identical 
law  as  published;  and  the  only  suspicion 
resting  upon  it  is  that  one  clause  erased 
therein  has  written  upon  its  margin  the 
words,  '^ Richardson  says  this  is  stricken." 
When  this  writing  was  done  does  not  ap- 
pear, but  the  presumption  must  be  that  it 
was  done  before  the  passage  of  the  Act. 
The  trouble  with  the  argument  against  the 
constitutionality  of  the  passage  oi  this  Act 
is  that  it  abounds  in  presumptions  against 
the  regularity  of  the  proceedings,  when  the 
law  holds  that  all  presumptions  must  be 
strongly  the  other  way.  Without  these  false 
presumptions,  there  is  no  standing  for  an 
argument  against  the  validity  of  the  passage 
of  this  law. 

1.  This  supplement  has  no  place  in  the 
journals  except  by  false  presumptions.  It 
was  not  made  a  part  of  the  journals  by  those 
authorized  to  publish  and  certify  to  their  cor- 
rectness. It  must  be  presumed  that  the  jour- 
nals were  corrected  and  approved,  as  certified 
by  the  clerk  of  the  House  and  secretary  of  the 
Senate,  before  the  Legislature  adjourned,  and 
tiie  certificates  attached  to  the  same  on  the  last 
day  of  the  session,  as  shown  by  such  certifi- 
cates FeapU  y.  Burch,  84  Mich.  408.  This 
supplement  is  not  the  only  one  ordered  pub- 
lished by  the  House.  There  were  two  others, 
to  wit :  Senate  Bubetitute  Bill  No.  64,  (file 
No.  464,)  the  General  Election  Law.  "On 
motion  of  Mr.  Diekema  the  bill  was  ordered 

Srinted  as  a  supplement  to  to-day's  journal. " 
[ouse  Jour.  2143.  And  House  Bill  No.  683, 
(File  No.  269,)  charter  of  the  City  of  Detroit. 
''The  bill  was  then  ordered  printed  as  a  sup- 
plement to  the  Journal,  referred  to  the  com- 
mittee of  the  whole,  and  placed  on  the  gen- 
eral order."  House  Jour.  2081.  Neither  of 
these  supplements  is  found  in  the  published 
volumes  of  the  house  journals.  This  eHect- 
oally  disposes  of  the  claim  that  the  supple- 
ment of  July  29  was  left  out  of  the  pub- 
lished journals  for  fraudulent  purposes,  and 
also  establishes  the  fact  that,  under  legisla- 
tive practice,  these  supplements  are  not  con- 
sidered  as  parts  of  the  journal,  but  that  they 
are  the  mere  printing  of  bills  for  the  con- 
venience of  the  members,  and  can  be  no 
more  used  to  stultify  or  contradict  the  jour- 
nals than  can  any  other  printed  copy  of  a 
bill  laid  upon  tiie  desks  of  members  and 
used  by  them  for  reference  durinj;  the  session. 
The  natural  as  well  as  the  legal  presump- 
tion is  that  these  supplements  were  printed, 
as  other  bills  are  printed,  for  the  conven- 
ience and  use  of  the  members,  and  that  it 
was  not  the  intention  of  the  Legislature  to 
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make  them  a  part  of  the  journals.  This 
natural  and  legal  presumption  accords  with 
the  fact  as  to  legislative  practice,  as  shown 
above ;  and  any  presumption  to  the  contrary 
is  not  only  a  forced  and  illegal  one,  but  con- 
trary to  the  truth,  as  shown  by  the  custom 
of  the  Jjegislature  since  the  Constitution  of 
1850.  No  such  thing  as  a  supplement  to  the 
lournal  has  ever  yet  found  its  way  into  the 
legislative  journals,  and  probably  never 
will,  unless  inserted  by  this  court.  To  en- 
force the  argument  against  the  law,  this 
legal  and  natural  presumption  is  disre- 
garded, and  the  custom  of  the  Legislature 
Ignored,  in  order  to  declare  this  supplement 
a  part  of  the  journal ;  and  the  clerk  of  the 
House  is  also  presumed  to  have  disregarded 
his  duty,  and  committed  a  fraud  or  grave 
mistake,  in  leaving  it  out  of  the  corrected 
and  printed  journals.  Other  presumptions 
are  also  necessary,  to  wit,  that  the  supple- 
ment presented  to  us  is  the  supplement  or- 
dered printed  June  29,  with  the  further  pre- 
sumption that  it  was  laid  upon  the  desks  of 
the  members  of  the  House  the  next  morning, 
and  with  still  another  presumption,  that  it 
was  correctly  printed.  £)yery  step  taken  in 
the  argument  must  necessarily  be  based  upon 
presumptions  which  are  unlawful  under  our 
previous  holdings.  There  is  no  law  provid- 
ing that  the  secretary  of  state  shall  file  or 
keep  copies  of  the  daily  journals,  as  they 
are  published  from  day  to  day,  in  his  offlce, 
and  none  are  kept  there.  The  law  provides 
only  for  prints  and  bound  volumes  to  be 
preserved.  How.  Stat,  g  15.  The  supple- 
ment presented  to  us  was  found  in  the  files 
of  legislative  journals  kept  by  one  Prank  A. 
Potter,  chief  clerk  in  the  oflloe  of  the  sec- 
retary of  state.  It  also  appears  that  no  files 
of  the  legislative  journals  have  heretofore 
been  kept  in  said  office  for  all  these  years, 
and  that  there  are  no  files  there  at  the  pres- 
ent time,  except  such  as  are  the  personal 
property  of  clerks  in  the  office.  It  is  also 
shown  oy  a  resolution  of  the  Legislature 
that  copies  of  the  daily  journal  were  mailed 
and  distributed  to  the  people  entitled  to 
them,  outside  of  the  Legislature,  directly 
from  the  state  printer,  and  that  such  copies 
were  never  before  either  House  of  the  Legis- 
lature. This  supplement  foimd  in  Pot- 
ter's file  had  no  place  even  in  that  file 
with  the  journal  of  the  29th,  but  was  found 
at  the  end  of  the  legislative  daily  ioumals 
with  other  supplements  and  miscellaneous 
documents.  If  this  supplement  can  be  used 
here,  then  any  other  purported  supplement, 
or  any  paper  purporting  on  its  face  to  be  a 
portion  or  a  part  of  the  printed  daily  jour- 
nals of  the  Legislature,  can  be  brought  into 
court  at  any  time  to  disoute  and  impeach 
the  authenticity  ot  the  oiticial  journals  pub- 
lished and  bound  by  the  state  printer  by  au- 
thority of  the  Legislature,  and  certified  to 
be  coirect  by  the  clerk  of  the  House  and  the 
secretary  of  the  Senate.  It  will  not  be  nec- 
essary, under  the  reasoning  of  the  argument 
in  favor  of  this  supplement,  to  inquire 
where  the  paper  came  from.  It  will  be  con- 
clusively presumed  that  it  is  an  exact  copy 
of  those  that  it  will  also  be  presumed  were 
laid  upon  the  desks  of  the  members  of  the 
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Legislature;  and  whether  picked  up  in  the 
street,  or  found  in  the  files  preserved  by 
some  one,  by  whom  it  was  received  in  the 
mails,  it  will, by  presumptions  never  before 
indulged  in  in  favor  of  any  do<:unient,  and 
without  proof,  because  no  proof  can  be  re- 
ceived, stand  in  the  courts  as  the  Journal  of 
the  Legislature  for  the  day  or  days  it  pur- 
ports to  cover,  and,  if  it  conflicts  with  the 
f published  journals  the  latter  must  fall.  It 
B  to  be  hoped  that  no  such  dangerous  pre- 
cedent as  this  will  ever  be  established  by 
this  court.  As  for  myself,  from  the  begin- 
ning, I  have  rei^arded  this  supplement — as 
the  Legislature  evidently  reganled  it — ^as  no 

eart  of  the  journals ;  and  a  patient  and  la- 
orious  investigation  of  the  journals  in  con- 
nection with  it,  and  treating  it  as  a  part  of 
such  journals,  has,  as  conclusively  shown 
by  the  opinions  of  my  Brothers  McGrath 
and  Montgomery,  proven  that  the  Legisla- 
ture, in  their  action  upon  the  bill  before 
them,  paid  no  attention  to  it,  and  utterly 
disregarded  it.  To  now  make  it  a  part  of 
the  journal,  and  to  impeach  and  destrov  leg- 
islative action  bv  virtue  of  it,  would  be  a 
usurpation  by  this  court  of  power  which 
belongs  to  the  Legislature,  under  our  Con- 
stitution, and  would  be  a  declaration  of  law 
which,  in  this  case,  would  evidently  lead  to 
a  .false  determination,  and  a  denial  of  the 
truth  as  to  the  action  of  the  Legislature  in 
the  passage  of  the  law  before  us.  This 
case  is  not  at  all  like  the  case  of  Bode 
T.  Phelps,  80  Mich.  598.  In  that  case  the 
bill  under  consideration  was  found  printed 
in  the  body  of  the  ioumal  as  it  came  from 
the  Senate.  **The  bill  as  amended  was  or- 
dered printed  at  length  in  the  journal.'* 
"The  bill  is  as  follows."  (Then  follows 
the  bill  in  full.)  See  House  Jour.  1889,  p. 
1792.  Every  subsequent  alteration  of  the 
bill  as  printed  appears  upon  the  journals, 
and  it  was  never  read  again  in  the  House, 
and  it  was  finally  passed  by  a  concurrence 
in  the  report  of  the  conference  committee 
of  the  two  Houses.  No  presumptions  were 
indulged  in  in  that  case,  because  everything 
appeared  plainly  and  conclusively  in  the 
official  journals,  and  there  was  no  possible 
escape  from  the  fact  that  the  bill,  as  signed 
by  the  governor,  never  passed  either  House 
of  the  legislature. 

As  to  the  law  itself,  I  think  it  valid,  as 
shown  by  the  opinion  of  Mr,  Justice  Mont- 
gomery, in  which  I  concur.  The  writ  must 
issue  as  prayed. 

BScOrath,  /.; 

i  coucur  m  the  views  expressed  by  Mr, 
Jvstice  Montgomery  as  to  the  constitutionality 
of  the  Act  in  question.  Respecting  the  en- 
lictment  of  the  law,  I  do  not  regard  it  as 
Important  whether  the  supplement  referred 
to  IS  or  is  not  to  be  treated  as  a  part  of  the 
house  journal.  If  regarded  as  a  part  of  the 
Journal,  in  the  absence  of  anything  upon  the 
face  of  the  journal  pointing  away  from  that 
print  of  the  bill,  the  presumption  would  be 
that  it  was  the  print  acted  upon ;  but  if  it 
alHrmatively  appears  from  the  journal  that 
tlic  action  of  the  House  was  not  aimed  at 
that  print,  but  was  directed  to  some  other 
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print,  the  supplement  print  has  no  move 
weight  than  any  other  print  ordered  by  the 
House,  whether  printed  in  the  Journal  or 
elsewhere,  for  the  convenience  of  the  House. 
The  bill  was  originally  ordered  printed  for 
the  use  of  the  committee.  House  Jour.  1247. 
The  committee  reported  a  substitute  on  June 
19th,  which  was  also  printed  for  the  use  of 
the  House.  Id.  2050.  This  print  was  known 
as  "Substituted  for  House  Bill  No.  178. 
(File  No.  840.)"  On  June  29th  after  it  was 
again  reported,  it  was  ordered  printed  in  a 
supplement  to  the  journal.  Hence,  we  have 
three  distinct  prints  of  the  pending  bill,  two 
of  which  were  presumably  in  the  usual  form 
of  printed  bills,  with  numbered  lines  and 
wide  spaces  between  the  lines,  and  the  other 
printed  in  double  colunms  on  daily  journal 
size  paper,  without  numbering  of  lines,  and 
with  ordinary  spacing.  On  June  29,  Mr. 
Doremus  moved  that  the  bill  be  laid  on  the 
table,  and  ordered  printed  as  a  supplement 
in  to-day's  journal.  Prior  to  this  time  the 
several  prints  of  the  bill  had  been  considered 
in  committee,  reported  with  amendments,  and 
had  been  considered  in  coomiittee  of  the 
whole.  In  the  supplement  the  print  was  en* 
titled,  "Substitute  for  Senate  Bill  No.  178." 
On  June  80,  Mr.  Doremus  moved  that  house 
substitute  for  Senate  Bill  No.  178,  entitled, 
etc. ,  be  taken  from  the  table,  and  on  motion 
by  same  party  said  bill  was  again  laid  upon 
the  table.  It  is  significant  that  in  this  in- 
stance Mr.  Doremus,  who  had  charge  of  this 
legislation,  referred  to  tiiis  print  as  "house 
substitute  for  Senate  Bill  No.  178, "  and  that 
in  no  other  instance  is  there  any  evidence 
upon  the  journal  that  this  print  was  again 
before  the  House.  It  is  significant,  too,  that 
at  this  time  this  bill  was  read  a  third  time, 
and  that  subsequently,  on  July  1,  the  bill 
then  taken  up  and  passed  was  also  read  "a 
third  time." 

On  July  1,  on  motion  of  Mr.  Doremus, 
House  Substitute  Bill  No.  178,  (file  No.  840. ) 
was  taken  from  the  table  uid  put  upon  its 
passage.  A  large  number  of  amendments 
were  offered  by  Messrs.  Doremus,  Dafoe, 
Oonnor,  and  Richardson :  (1)  To  strike  out 
of  line  9  of  section  11  the  words  "to  hire.^ 
Line  9  of  section  11  of  the  supplement  print 
is  as  follows :  "  Procuring  any  such  property 
to  be  manufactured  upon  contract  shall  be.^ 
(2)  By  adding  to  section  11,  line  88,  after 
the  word  "  assessment, "  the  words,  etc.  Line 
88  of  section  11  reads  thus :  "  Any  shed  shall 
not  be  deemed  in  transit,  but  shall  be  assessed 
to  the. "  (8)  To  insert  in  line  12  of  section 
16,  after  the  word  "properly,"  the  words, 
etc.  Line  12  of  section  15  reads  as  follows : 
"The  quantity  of  land  comprised  in  any 
town,  city,  or  village."  (4)  To  insert  in 
line  1  of  section  88,  after  the  word  "time," 
the  words,  etc.,  and  to  insert  in  line  10  of 
section  88,  after  the  word  "necessary,"  the 
words,  etc.  There  is  no  such  word  as  "  time" 
in  the  first  ten  lines  of  section  88,  and  no 
such  word  as  "  necessary"  in  the  tenth  line. 
(5)  To  strike  out  of  line  40  of  section  84 
the  word  "  assessment, "  and  insert,  etc  Line 
40  of  section  84  reads :  "  Collected  as  here- 
inafter provided,  and  shall  five  his  receipt 
therefor.    The."     (6)  To  strike  out  of  line 
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5  of  section  88  the  word  '^a;"  but  line  6 
of  section  88  contains  no  such  word.  (7)  To 
strike  out  of  lines  8  and  0  of  section  88  cer- 
tain words ;  but  the  words  do  not  occur  in 
lines  8  and  9,  and  do  occur  in  lines  9  and  10. 
(8)  To  insert  in  line  18,  g  40.  after  the 
word  "lien,"  certain  words;  but  the  word 
"lien"  does  not  occur  in  line  18,  but  does 
occur  in  line  20.  (9)  To  insert  in  line  7  of 
section  48,  after  the  words  **and  the ;"  but  no 
such  words  are  contained  in  line  7.  (10)  To 
insert  in  line  10,  after  the  words  ^  state 
and ;"  but  line  10  has  no  such  words.  (11) 
To  strike  out  all  of  section  48  between  the 
words  **  each  year"  in  line  16 :  but  line  16  con- 
tains no  such  words.  (12)  To  insert  in  line 
17  of  section  56,  after  the  words  ^'sold  for 
the,"  etc.  ;  but  line  17  of  section  65  contains 
no  such  words.  (18)  To  strike  out  of  line  21 
of  section  00  the  words  ** auditor  general," 
and  insert,    etc  ;  but  the  words  ^auditor 

«eneral"  do  not  occur  in  line  21  of  section 
[).  (14)  To  strike  out  of  section  71,  com- 
mencing with  the  word  '^ shall,"  in  line  5, 
etc.  ;  but  the  part  stricken  out  commenced  in 
line  6.  (15)  To  strike  out  lines  9  to  28,  in- 
clusive, of  section  71 ;  but  the  part  actually 
stricken  out  includes  14  other  lines  whidi 
appear  in  the  supplement.  The  journal 
strikes  out  fifteen  lines,  whereas  thirty-nine 
lines,  as  they  appear  in  the  supplement, 
were  actually  stricken  out. 

It  does  not  appear  that  the  bill  was  con- 
sidered in  committee  or  in  committee  of  the 
whole  after  it  was  ordered  printed  in  the 
supplement.  The  California  mortgage  tax 
system,  and  the  county  system  for  the  collec- 
tion of  delinquent  taxes*  refer  to  provisions 
which  at  the  time  were  alreadv  incorporated 
in  the  bill,  as  indicated  by  tine  resolutions 
themselves.  House  Jour.  2167,  2168.  The 
supplement  print,  however,  contains  sections 
48,  44,  64,  66,  66,  67,  68,  and  69,  which  do 
not  appear  in  the  law  as  published,  and 
sections  20,  21,  61,  68,  67,  74,  76.  76a,  78, 
79,  81a,  815,  and  82,  contained  in  the  law  do 
not  appear  in  the  supplemental  print;  and 
nowhere  does  the  journal  after  the  print  was 
ordered  in  the  supplement  to  the  journal  on 
June  29th  refer  to  any  amendment  striking  out 
either  of  the  sections  48  to  69  above  named 
or  to  the  incorporation  of  sections  20  to  82 
inclusive  above  named  either  bv  number  or 
matter;  nor  does  the  journal  after  the  sup- 
plemental print  was  ordered  contain  any 
intimation  that  the  bill  was  referred  to  or 
reported  by  any  committee  or  that  it  was 
considered  in  committee  of  the  whole.  The 
journal  does  show,  however,  that  at  the  same 
morning  session  at  which  the  amendments 
referred  to  were  adopted  the  bill  was  read 
the  third  time  as  amended,  and  passed. 
(House  Jour.  2203 ;)  that  it  went  to  the  Sen- 
ate, and  was  there  passed  with  amendments, 
and  the  amendments  were  afterwards  con- 
curred in  by  the  House,  (Id.  2242,  2243 ;)  and 
that  afterwards  the  committee  on  engrossment 
and  enrollment  reported  as  correctly  enrolled, 
signed,  and  presented  to  the  governor,  House 
Bill  No.  178,  (file  No.  840)  being  an  Act,  etc. 
^ouse  Jour.  2284.)  The  journal  nowhere 
intimates  that  this  print  of  the  bill  was  be- 
fore the  House  for  amendment  or  adoption 
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nor  does  it  show  that  a  single  amendment 
was  directed  to  or  aimed  at  it  but  the  journal 
conclusively  shows  that  some  one  of  the  other 
prints  was  before  the  House ;  and,  this  fact 
appearing,  it  must  be  presumed,  I  submit, 
that  ft  was  such  other  print  that  was  finally 
read  the  third  time,  put  upon  its  passage  and 

gassed.  It  cannot  be  presumed  that  four 
ifferent  members  of  the  House,  each  offering 
imendments,  had  before  them  this  supple- 
mental print,  when  every  amendment  that 
was  offered  refers  to  some  other  print  of  the 
bill.  The  supplement  print  contained  no 
numbered  lines.  The  numbered  lines  ap- 
peared only  in  the  other  prints  of  the  bin, 
which  existed  before  the  print  was  ordered 
in  the  supplement  to  the  journal.  If  either 
of  the  four  members  offering  amendments 
had  before  him  a  copy  of  the  bill  which  was 
being  considered  by  the  House,  in  which  the 
lines  were  numbered,  he  must  have  had  a 
copy  previously  made.  If  the  clerk  had  a 
copy  m  which  the  lines  were  numbered,  he 
too  must  have  had  a  copy  of  some  other  print. 
If  the  members  had  a  copy  in  which  tilie  lines 
were  numbered,  they  too  must  have  had  a 
copy  of  some  previous  print.  It  must  be  rec- 
ollected that  each  of  the  other  prints,  having 
numbered  lines  and  wide  spaces  between  the 
lines,  were,  when  printed,  distributed  to  the 
members,  anc}  each  member  of  the  House  had 
before  h^n  a  file  of  the  bills  which  had  been 
ordered  printed  by  the  House.  It  will  not 
do  to  say  that  this  supplement  print  received 
certain  amendments  wnich  appear  upon  the 
journal ;  for  none  of  the  sixteen  amendments 
above  referred  to  are  directed  to  or  aimed  at 
the  said  print,  and  none  of  the  other  amend- 
ments offered  necessarily  refer  to  said  printed 
copy.  There  is  not  a  figure,  line,  or  sen- 
tence in  the  journal  of  July  1  that  neces- 
sarily refers  to  the  print  contained  in  the 
journal  supplement.  On  the  other  hand  the 
sixteen  motions  to  amend,  enumerated  above, 
refer  to  some  other  print  which  was  then  be- 
fore the  House,  in  the  hands  of  the  members 
offering  amendments,  before  the  clerk,  and 
understood  bv  the  members  of  the  House 
generally.  The  House  had  the  undoubted 
right  to  disregard  this  print  in  the  supple- 
ment. So  far  as  we  know  it  may  have  been 
incorrectly  printed.  Some  other  copy  than 
that  intended  may  have  been  printed.  The 
House  had  a  clear  right  to  discard  this  print 
for  any  reason,  and  to  take  up  either  of  the 
other  prints.  They  had  been  presented,  re- 
feri'ed  to  the  committee,  reported  with  amend- 
ments, and  considered  in  committee  of  the 
whole.  No  house  rule  or  parliamentary 
precedent  can  be  invoked  to  oefeat  legisla- 
tion. Every  amendment  offered  can  be  found 
in  the  Act  as  passed  in  its  proper  place,  with 
the  proper  context.  Sixteen  of  the  amend- 
ments offered  cannot  be  associated  with  the 
supplemental  print  without  doing  violence 
to  the  express  language  of  the  journal.  If 
the  validity  of  the  Act  passed  is  to  be  tested 
bj  this  print,  then  the  law  is  defective,  not 
simply  because  it  does  not  contain  the  clause 
relating  to  agreements  for  the  payment  of 
the  tax  by  mortgagors,  but  for  the  additional 
reason  that  sections  43,  44,  64,  65,  66,  67,  68, 
and  69  of  the  supplemental  print  are  not  con- 
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tnincd  in  the  law,  and  sections  20,  21,  51, 
68,  67,  74,  75,  76a,  78,  79,  81a,  816,  and  82 
are  contnined  in  the  law,  and  are  not  con- 
tained in  the  supplement.  If  a  portion  of 
section  17  was  surreptitiously  stricken  out, 
then  why  have  not  the  sections  above  named, 
from  48  to  69,  inclusive,  been  surreptitiously 
eliminated,  and  why  have  not  the  other  sec- 
tions, 20  to  82,  inclusive,  been  surreptitiously 
interpolated?  It  must  be  clear  to  every  one 
who  examines  the  matter  careful Iv  that  the 
House  had  before  it  some  coi>y  or  the  bill, 
other  than  the  bill  printed  in  the  supple- 
ment,— some  copy  that  had  been  amended  by 
the  substitution  of  the  sections  appearing  in 
the  law,  which  do  not  appear  in  the  supple- 
ment print,  and  by  striking  out,  if  ever  in, 
the  sections  which  appear  in  the  supplement 
print  and  do  not  appear  in  the  law, — some 
copy  in  which  section  17  had  been  amended. 
Thus  is  explained  every  word  in  the  Act, 
and  every  word  in  the  journal  which  records 
the  action  of  the  House.  It  being  clear  that 
some  copy  of  the  bill  other  than  the  supple- 
ment print  was  before  the  House  when  the 
amendments  were  offered,  the  natural  pre- 
sumption is  that  the  House  kept  that  copy  in 
sight,  and  that  this  is  the  same  copy  that  was 
read  a  third  time  and  passed.  The  committee 
on  engrossment  and  enrollment  report  the  bill 
"as  correctly  engrossed  and  enrolled,  and 
presented  to  the  governor, "  and  the^  governor 
approves  the  bill  so  engrossed  and'enrollcd. 
The  passage  of  the  Act  intervened  between 
amendments  and  enrollment.  The  same  the- 
ory, and  the  only  theory  that  explains  the 
iournal  entries  when  the  bill  was  before  the 
louse  for  amendment,  accounts  for  the  bill  as 
gassed  and  enrolled.  Any  other  theory  ren- 
ers  senseless  and  nugatory  sixteen  amend- 
ments which  appear  upon  the  face  of  the 
Journal,  emasculates  both  supplemental  print 
and  Act,  and  makes  a  dupe  of  the  governor, 
dolts  of  the  members  of  the  Legislature,  and 
knaves  of  the  members  of  the  committee  on 
engrossment  and  enrollment,  and  the  clerk 
of  the  House. 

Grant,  J.,  dissenting: 

This  is  an  application  for  the  writ  of  man- 
damus to  compel  the  respondents,  who  are 
the  assessors  of  the  city  of  Detroit,  whose 
duty  it  is  to  assess  at  its  true  cash  value  all 
the  real  and  personal  property  in  the  city, 
and  to  make  out  the  assessment  rolls,  to  com- 
ply with  the  provisions  of  Act  No.  200  of 
the  Public  Acts  of  1891,  which  require  them 
^-first,  to  assess  the  value  of  any  land  contract 
to  the  owner  of  such  security  as  real  estate ; 
iecond,  to  assess  as  real  estate,  to  the  owner 
thereof,  the  value  of  any  real  estate  mortgage 
executed  before  the  tax  law  of  1891  went  into 
effect;  third,  to  assess  to  any  savings  bank 
or  insurance  company  as  real  estate,  the 
value  of  any  real -estate  mortgage  owned  by 
such  bank  or  insurance  company,  executed 
since  said  tax  law  took  effect ;  fourth,  to  as- 
sess the  value  of  any  real -estate  mortgage 
executed  since  said  tax  law  took  effect  to 
the  owner  thereof,  as  real -estate ;  fifthy  to  as- 
sess the  value  of  any  real  estate  mortgage 
executed  since  said  tax  law  took  effect,  and 
owned  by  a  nonresident  of  this  state,  to  such 
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nonresident  owner,  as  real  estate;  nsih,  to 
deduct  the  value  of  any  real -estate  mortgage 
owned  by  anv  savings  bank  or  insurance  com- 
pany from  the  value  of  the  capital  8to<^  of 
sucn  bank  or  insurance  company,  as  deter- 
mined for  assessment  purposes  by  the  statute 
in  such  case  made  and  providea.  The  re- 
spondents answered,  alleging  variouB  reasona 
against  the  constitutionality  of  the  Act. 

The  first  question  for  determination  is 
whether  the  Act  approved  by  the  governor 
and  deposited  with  the  secretary  of  state  is 
the  Act  which  passed  the  Legislature.  Ck)urtB 
will  not  ^o  behind  the  legislative  journal 
for  anv  evidence  touchingthe  validity  of  an 
Act  of  the  Legislature.  We  must  be  able  to 
determine  from  an  inspection  of  the  jour- 
nal that  the  Act  as  signed  did  not  pass,  in 
order  to  declare  it  void.  The  history  of 
this  Act»  OS  found  in  the  Journal,  is  as  fol- 
lows: 

Early  in  the  session  a  loint  special  con>- 
mittee  of  the  Senate  and  House  was  ap- 
pointed, to  which  were  referred  the  recom- 
mendations of  the  retiring  and  incoming 
governors  on  taxation,  with  instructions  to 
prepare  and  report  a  general  tax  bill.  Three 
general  tax  bills  were  introduced, — two  Id 
the  House  and  one  in  the  Senate, — ^and  re- 
ferred to  this  committee.  The  house  bills 
were  numbered  178  and  984,  and  the  senate 
bill,  825.  April  17  this  committee  reported 
a  substitute  for  House  Bill  No.  178,  which 
was  concurred  in,  ordered  printed,  and 
referred  to  the  committee  on  judiciary. 
House  Jour.  1246.  June  19,  the  Judiciary 
committee  reported  to  the  House  Bill  No. 
178,  (file  No.  840.)  entitled  "A  Bill  to  Pro- 
vide for  the  Assessment  of  Proper^,  and 
the  Levy  of  Taxes  thereon,  and  for  the 
Collection  of  Taxes  heretofore  and  here- 
after Levied,  and  to  Repeal  Act  No.  195  of 
the  Session  Laws  of  1889,  and  all  Other 
Acts  or  Parts  of  Acts  in  An^  Wise  Ck>n- 
travening  Any  of  the  Provisions  of  the 
Same  f  reported  a  substitute  therefor ;  rec- 
ommended the  substitute  be  concurred  in 
and  passed.  This  report  was  accepted,  the 
committee  discharged,' and  the  substitute  or- 
dered printed,  and  made  the  special  order  for 
the  next  Tuesday.    House  Jour.  2050.  June 

23,  which  was  the  following  Tuesday,  ap- 
pears another  report  from  this  same  commit- 
tee, and  in  precisely  the  same  language,  upon 
the  same  bill,  which  report  was  accepted 
and  the  committee  discharged.  The  bill 
was  then  made  the  special  order  for  June 

24.  Id.  2066.  June  24  appears  another  re- 
port from  the  same  committee  upon  the  same 
bill,  and  in  precisely  the  same  language. 
Again  the  report  was  accepted  and  the  com- 
mittee discharged.  A  vote  was  taken,  and 
the  House  did  not  concur  in  the  substitute. 
The  original  bill  was  then  referred  to  the 
committee  of  the  whole,  and  placed  on  the 
general  order.  Id.  2082.  2083.  The  bill 
was  considered  in  committee  of  the  whole 
June  27,  which  reported  that  they  had  had 
under  consideration  **  substitute  for  House 
Bill  No.  178,  (file  No.  840,)  entitled  'A 
Bill,  *"  etc. ,  (giving  the  same  title  as  above ;) 
that  they  had  not  gone  through  therewith, 
and  asked  leave  to  sit  again,    which  was 


1B9^ 


Common  Council  of  Dbtboit  t.  Rents. 


7a 


mnted.    Id.   2166.    The    same    bill    was 
further  conflidered  in  committee  of  the  whole 
OQ  the  same  day,  and  the  committee  asked 
leave  to  sit  again.    Id.  2157.    The  same  bill 
was  again  considered  in  committee  of  the 
whole  June  39,  but  its  consideration  was 
not  completed,  and  leave  was  granted  to  sit 
again.    Id.  2168.    The  like  proceedings  were 
repeated  the  same  day  upon  this  same  bill. 
Id.  2164.     At  the  evening  session  of  the  same 
day  the  bill  was  further  considered  in  com- 
mittee of  the  whole,  when  the  same  was  re- 
ported back  to  the  House  with  sundry  amend- 
ments thereto,  in  which  the  House  was  asked 
to  coDCUT,   and  its  passage  recommended. 
The    House  concurred  in  the  amendments, 
and  the  bill  was  placed  on  the  order  of  third 
reading.    Subsequently  the  vote  by  which 
they  concurred  in  the*  amendments  was  re- 
considered, and  a  motion  was  made  to  con- 
cur in  all  the  amendments,  except  the  amend- 
ments made  to  section   17  ana  section  12, 
which  motion  prevailed.      A    motion  was 
then   nuide    to  concur  in   the  amendments 
made  to  section  17,  which  motion  prevailed. 
A  motion  was  also  made  to  concur  in  the 
amendments  made  to  section  12,  which  mo- 
tion did  not  prevail.    The  motion  by  which 
the  House  concurred  in  the  amendments  to 
Kction  17  was  then  reconsidered,  and  pend- 
ing the  motion  to  concur  in  these  amendments 
the   following  motion   was  made:      ''That 
the  bill  be  laid  on  the  table,    and  ordered 
printed  as  a  supplement  in  to-day's  journal. " 
This    motion    prevailed.     Two  resolutions 
were  then  passed  by  the  House, — one  declar- 
ing that  it  was  desirable  to  incorporate  into 
the  tax  laws  of   this  state  the  California 
mortgage  tax  system,  as  provided  in  House 
Bill   lio.  178,  (file  No.  840 ;)  the  other  de- 
claring that  it  was  desirable  to  incorporate 
tike  county  system  for  the  collection  of  de- 
linquent taxes,  as  provided  for  in  the  same 
bill.     House  Jour.  2164-2168.    The  bill  was 
printed  in  the  Journal  as  directed,  under  the 
heading:     "Supplement  to  House  Journal. 
File  I^.   840.      House  of  Representatives. 
Substitute  for  Senate. Bill  No.  178.     (Intro- 
duced by  Mr.  Doremiis.)     Ordered  printed 
for  the  use  of  the  committee  on  Judiciary. 
Lansing,  June  29,    1891."     It  is  conceded 
that  the  expression,  "Substitute  for  Senate 
Bill    178."   should    read:    "Substitute    for 
House  Bill  No.  178. "   This  was  a  clerical  er- 
ror, and  corrects  itself,  since  no  tax  bill  bv 
tibat  number  was  pending  in  the  Senate.     A 
statement  of  this  clerical  error  is  made   in 
the  index  to  the  journal.      The  bound  vol- 
umes of  the  Journal  are  now  produced,  and 
this  bill,  which  the  House  ordered  printed 
in  that  day's  Journal,  is  omitted  therefrom. 
July  1st  it  appears  from  thejournal  that, 
*on  motion  of  Mr.  Doremus,  House  Substi- 
tute Bill  No.  178,  (file  No.  840,)  entitled," 
etc.,   "was  taken   from   the  table  and  put 
upon    its     immediate    passage."      Several 
amendments  were  then  made  to  the  bill  by 
the  House,  which  appear  in  the  bound  vol- 
umes of  the  journal  on  pai^es  2199  to  2201, 
and  on  pages  1481  and  1482  of  the  Journal 
as  issued  daily.    I  do  not  consider  it  neces* 
lary  to  state  them  here.    The  bill  was  then 
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gassed  and  sent  to  the  Senate  and  on  the  same 
ay  the  Senate  returned  the  bill  to  the  House, 
reporting  that  it  had  passed  the  bill  with 
some  amendments.  These  amendments  were 
concurred  in  by  the  House,  appear  upon  the 
journal,  and  are  in  the  Act  as  signed  by  the 
governor.  July  1,  while  the  bill  was  being 
considered  by  the  House,  and  Just  before  its 
passage,  the  Journal  contains  the  following : 
"Mr.  Doremus  moved  to  further  amend  the 
bi  1 1  as  f ol  lows :  (1)  By  striking  ou  t  sections, 
109,  110,  111,  118,  and  116;  (2)  by  inserting 
in  line  8  of  section  114,  after  the  word  '  such,^ 
the  word  '  blank, '  and  after  the  words  '  forms 
of  the  words 'delinquent  tax  record,  certifi- 
cates, deeds,  and  other  necessary  papers ;' 
(8)  by  inserting  in  line  5  of  section  115, 
after  the  word  'accrued,'  the  words  'or  may 
hereafter  accrue, ' — which  motion  prevailed. 
The  question  recurring  to  a  passage  of  the 
bill,  pending  the  taking  of  the  vote  thereon, 
Mr.  noremus  moved  that  there  be  a  call  of 
the  House,  which  motion  prevailed."  After 
the  roll  of  the  House  was  called  the  pending 
bill  was  laid  on  the  table.  Shortly  after 
this,  on  the  same  dav,  by  unanimous  consent, 
the  bill  was  taken  irom  the  table  and  placed 
upon  its  immediate  passage.  Here,  again,  a 
clerical  error  was  committed,  by  referring 
to  the  bill  as  **  house  substitute  for  Senate 
Bill  No.  178 ;"  but  it  was  also  referred  to  as 
file  No.  840,  and  the  title  given  identical 
with  the  one  Just  before  laidlipon  the  table. 
There  is  no  doubt  that  the  bill  then  passed 
was  the  same  as  that  which  had  Just  before 
been  laid  upon  the  table,  nor  does  any  one 
contend  that  It  is  not.  It  also  affirmatively 
appears  that  the  bill  taken  from  the  table 
was  the  identical  bill  which  had  been  laid 
upon  the  table,  ordered  printed,  and  printed 
in  the  Journal.  The  record  last  above  stated 
is  taken  from  the  daily  Journal  of  the  House, 
as  it  was  issued  and  published  at  the  time, 
and  sent  to  the  various  state,  county,  and 
township  officials  as  containing  the  records 
and  proceedings  of  the  House.  See  page  1482 
of  the  Daily  Journal.  The  bound  volume, 
No.  8,  of  the  Journal,  is  now  produced,  with 
the  certificate  of  the  clerk  of  the  House  of 
Representatives  attached  thereto,  certifying 
that  it  is  a  correct  journal  of  the  proceedings 
of  the  House  of  Representatives  for  1891. 
There  now  appears  at  page  2201  of  this  bound 
journal,  after  the  three  amendments  above 
given,  and  between  the  words  ''which  motion 
prevailed"  and  "the  question  recurring  to 
the  passage  of  the  bill,"  the  following: 
"Mr.  Doremus  stated  that  certain  sections  of 
the  bill  had  been  stricken  out  and  some 
added  in  the  committee  of  the  whole,  which, 
with  the  above  amendments,  would  not  leave 
the  sections  in  consecutive  order ;  and  there- 
upon Mr.  Doremus  further  mov^  to  amend 
the  bill  by  directing  the  engrossing  and  en- 
rolling committee  to  renumber  the  sections 
of  the  bill  so  that  they  should  be  numbered, 
as  near  as  may  be,  bv  consecutive  numbers, 
which  motion  prevailed,  and  the  sections  of 
the  bill  were  thereupon  accordingly  renum- 
bered. "  It  is  apparent  that  the  numbering  of 
the  sections  might  have  been  done  bv  the 
committee  on  engrossment  and  enrollment 
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without  any  inBtructlon  from  the  House, 
aud  without  in  any  manner  affectini;:  the  va- 
lidity of  the  bill. 

It  must  first  be  determined  whether  the 
bill  ordered  printed,  and  actually  printed 
in  the  journal  as  a  supplement,  constitutes 
a  part  of  the  journal.  If  it  does,  then  the 
clerk  of  the  House  had  no  authority  to  leave 
it  out  of  the  bound  volume.  He  possesses  no 
power  under  the  Constitution,  or  under  any 
legislative  action, to  add  to  or  take  from  the 
journal  which  the  House  has  made  and  pub- 
lished. He  can  only  make  corrections  under 
the  authority  and  direction  of  the  House. 
After  the  Legislature  has  adjourned,  the  sole 
authority  possessed  by  him  is  to  see  that  the 
journals,  aa  made,  corrected,  and  approved 
from  day  to  day,  are  correctly  publisned  and 
bound,  and  £[iven  to  the  people  of  the  state 
for  preservation  in  a  lasting  form,  as  the  cor- 
rect and  exact  proceedings  of  that  body.  He 
may  possibly  have  the  right  to  corrcctrgram- 
matical  or  clerical  errors  which  appear  upon 
the  face  of  the  journal.  To  hold  that  he 
may  do  more  would  be  not  only  absurd,  but 
it  would  be  monstrous.  If  clothed  with  that 
power,  he  might  change  and  control  legisla- 
tion at  his  will.  His  certificate,  made  after 
the  Legislature  has  adjourned,  possesaes  no 
such  sanctitv.  Courts  will  go  behind  the 
Acts  of  the  [Legislature,  published  bv  author- 
ity, to  the  written  Act,  as  signed  by  the 
governor  and  found  in  the  office  of  the  sec- 
retary of  state,  to  ascertain  what  the  law  is. 
For  the  same  reason,  they  will  go  behind  the 
bound  volumes  of  the  journal,  to  the  record 
made  and  approved  by  the  Legislature,  to  as- 
certain what  that  journal  is.  The  language 
of  this  court  in  Bode  v.  Phslp$,  infra,  speak- 
ing  through  my  Brother  Morse,  at  page  609, 
80  Mich.,  applies  with  eaual  force  to  the 
facts  of  this  case,  viz.  :  ^If  the  rule  pre- 
vailed here  which  is  adopted  in  some  of  the 
states  of  the  Union,  that  the  courts  have  no 
power  to  go  behind  the  autiienti cation  of  a 
law  by  the  presiding  officers  of  the  Legisla- 
ture and  the  approval  of  the  governor  to  as- 
certain whether  or  not  it  was  legally  passed, 
under  the  requirements  of  the  Constitution, 
we  should  always  be  in  danger  of  having 
laws  upon  our  statute-books  which,  although 
the  courts  would  be  obliged  to  hold  them 
valid  under  such  a  rule,  were  never  passed 
by  the  Legislature,  and  were  really  created 
by  the  carelessness  or  corruption  of  some 
member,  clerk,  or  employ6  of  that  body, 
or  perha]>8  by  the  interpolation  of  a  member 
of  what  is  sometimes  facetiously  called  the 
'Third  House, '  but  which  is  nothing:  more 
nor  less  than  an  organized  and  generally  un- 
scrupulous lobby."  Courts  will  take  judi- 
cial notice  of  the  methods  of  procedure  in 
the  Legislature.  No  written  ioumal  is  kept 
by  the  House  or  Senate.  The  journal,  as 
published  and  placed  upon  the  desks  of  the 
members  every  morning,  is  the  only  record 
kept  of  its  proceedings.  By  resolution  of 
the  House,  the  record  of  its  proceedings, 
called  the  ''Journal,"  was  sent  daily  to  the 
Various  township,  county,  and  state  officials, 
including  the  secretary  of  state  and  the 
members  of  this  court.  For  what  purpose, 
other  than  to  be  received  and  acted  upon  as 
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the  official  record  of   its  proceedings,   and 
the  original  record  thereof? 

Rule  8  of  the  House  rules  is  as  follows: 
"Upon  the  announcement  by  the  clerk  thai 
a  quorum  of  the  House  is  present,  the  journal 
of  the  preceding  day  shall  be  retA,  unless 
otherwise  ordered  by  the  House,  and  any  mis- 
take therein  corrected."  It  is  provided  by 
Rule  11  that  "after  correcting  the  journal  of 
the  preceding  day  the  order  of  business  shall 
be  as  follows, "  eta  In  practice,  under  these 
rules,  the  record  of  each  day's  proceedings^ 
as  it  appears  in  this  Journal,  whidi  is  in 
the  hands  of  every  member,  stands  ap- 
proved, unless  a  correction  is  suggested  and 
made,  which  will  then  appear  in  the  jour- 
nal the  next  day.  Section  15  of  Howell's 
Statutes  provides  for  printing  and  binding, 
in  volumes  of  convenient  size,  "the  official 
journal  of  the  Senate  and  House  of  Represent- 
atives." The  Legislature  of  1891  provided, 
by  concurrent  resolution  No.  12,  "that  sec- 
retary of  the  Senate  and  the  clerk  of  the 
House  of  Representatives  be  and  are  hereby 
directed  to  compile  and  prepare  for  publica- 
tion, make  indexes,  and  superintend  the 
publication  of  the  journals,"  etc.  What 
constitutes  this  "official  journal"  mentioned 
in  the  statute,  and  "  the  foumal"  mentioned 
in  this  resolution?  Has  there  been  no  official 
journal  before  this  time?  Can  there  be  none 
until  one  is  compiled,  indexed,  and  bound 
into  volumes,  which  do  not  and  cannot  ap- 
pear for  months  afterwanls?  Is  there  no 
official  journal  in  existence,  of  which  courts 
will  take  judicial  cognizance?  If  a  ques- 
tion arises  as  to  the  passage  of  a  law  enacted 
early  in  the  session,  and  given  immediate 
effect,  to  what  "official  Ioumal"  will  the 
courts  resort  to  determine  it  while  the  Legis- 
lature is  in  session?  Ample  opportunity  is 
now  offered  to  test  such  questions  in  the 
courts  before  the  adjournment  of  the  Legisla- 
ture. 

The  Constitution  also  raquires  each  House 
to  keep  and  publish  a  journal  of  its  proceed- 
ings. Theaecision  in  Figaple  ▼.  Burohf  84 
Mich.  408,  went  no  further  than  to  hold  that 
the  clerk,  under  a  resolution  directly  author- 
izing him,  might  make  corrections  before  the 
Legislature  aojoumed.  In  the  present  case 
the  clerk  omitted  this  part  of  the  journal 
from  the  copy  he  certified,  not  by  any  direc- 
tion of  the  house  nor  to  correct  any  error,  but 
upon  his  own  motion,  and  apparently  because 
he  did  not  consider  it  a  part  of  the  journal. 
The  Liquor  Tax  Law  of  1889  was  printed  in 
the  journal  ofMhe  House  under  precisely  the 
same  language  as  was  used  in  the  present 
case,  except  the  words  "  as  a  supplement. " 
The  term  "in  the  journal"  means  what  it 
says,  and  has  but  one  meaning.  To  print 
"in  the  journal,  as  a  supplement,"  has  the 
same  legal  significance  as  to  print  "in  the 
journal.^  In  S«fe  v.  PMps,  80  Mich.  698, 
the  bill  which  was  printed  in  the  journal 
was  considered  by  Uiis  court  as  the  bill  then 
pending  before  the  House,  and  from  an  ex- 
amination of  the  journal,  taking  that  as  the 
pending  bill,  it  appeared  that  the  bill  passed 
by  the  Legislature  was  not  the  one  signed  by 
the  governor.  It  is  true  that  in  that  case  tlie 
bill  "as  amended"  was  ordered  printed,  but 
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I  do  DOt  regard  those  words  as  possessing 
any  significance.  By  "the  bill,''  when  laid 
on  the  table  and  ordered  printed,  is  meant, 
not  the  bill  as  it  was  introduced  but  the 
bill  then  in  possession  of  the  House,  under 
consideration,  and  as  amended.  Any  other 
construction  would  be  doing  Yiolence  to 
the  plain  meaning  of  language.  The  ob- 
ject of  printing  it  was  to  place  it,  as  it  then 
stood,  before  each  member  of  the  House,  for 
bis  personal  examination  and  guidance,  by 
reason,  undoubtedly,  of  the  short  time  re- 
maining for  the  oonsideration  of  so  important 
A  measure.  This  supplement  is  brought  into 
court  by  the  secretary  of  state,  in  whose 
office  it  is  found,  and  to  whom  it  was  sent 
when  published,  and  who  has  preserved  it 
there  CYer  since,  as  a  part  of  the  legislative 
journal,  issued  by  authority.  Its  identity 
cannot  be,  and  is  not,  denied.  Upon  reason, 
common  sense,  and  grounds  of  public  policy, 
this  supplement  must  be  taken  and  considered 
a  part  of  the  journal. 

But  it  is  insisted  that  the  words,  ''ordered 
printed  for  the  use  of  the  committee  on  judi- 
ciary," appearing  on  the  supplement,  show 
that  it  was  not  published  for  the  use  of  the 
House.  The  fallacy  of  this  claim  is  apparent 
Yvhen  it  is  considered  that  the  committee  on 
the  judicia^  had  before  this  reported  the 
bill  to  the  House,  had  been  discharged  from 
its  further  consideration,  and  that  it  was  at 
no  time  thereafter  referred  to  them.  Those 
familiar  with  legislation  will  know  that 
these  words  were  on  the  original  bill  before 
it  was  reported  by  the  committee  to  the 
Spouse. 

It  is  also  urged  that  this  daily  journal 
may  be  producea  from  a  supervisor,  or  from 
any  person  to  whom  it  was  sent,  and  who 
lias  taken  the  pains  to  preserve  it,  and  be  re- 
oeiYed  to  contradict  the  bound  Yolumes. 
Xbis  position  might  be  tenable  If  the  bound 
T^olume  was  the  oric^inal  record.  But  it  is 
not.  No  one  original  is  made  or  kept.  Each 
number  issued  is  an  original.  This  journal, 
issaed  daily  to  its  members  and  to  the 
people  of  the  state,  purports  to  be  made 
and  published  by  authority,  is  in  fact  made 
and  published  by  authority,  and  b^rs  upon 
its  face  its  own  authentication.  It  and  the 
bound  volumes  are  both  published  by  author- 
ity, are  open  to  the  examination  of  the 
courts,  and  it  is  of  no  consequence  whether 
they  are  found  in  public  or  private  libraries, 
in  public  or  private  offices,  in  the  possession 
of  members  of  this  court  or  of  private  in- 
dividuals. When  produced,  each  authenti- 
cates itself.  The  Legislature  has  provided 
that  both  shall  be  sent  to  the  members  of 
this  court.  When  so  sent  and  received,  by 
which  are  they  to  be  governed?  We  are  not 
pointed  to,  nor  can  I  nnd,  any  statute  which 
mahes  this  bound  volume  conclusive  evidence 
of  the  proceedings  of  the  Legislature.  It 
follows  m  the  present  case  that  this  journal, 
as  issued  daily,  preserved  by  the  secretary 
of  state,  and  produced  to  this  court,  is  one 
of  the  original,  official  Journals  of  the  House, 
and  to  it  we  must  look  to  determine  what 
action  the  House  took,  and  what  it  did  not 
take,  upon  the  Act  in  question. 

The  following  cases  are  cited  in  support  of 
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the  position  taken  by  relator,  yIz.  :  MeOul* 
loch  Y.  State,  11  Ind.  424 ;  Tarley  v.  Logan  Co, 
17  111.  151 ;  PoBt  Y.  KendaU  County  Supri. 
105  U.  8.  670,  26  L.  ed.  1205 ;  Atty-  Gen.  v. 
Biee,  64  Mich.  885,  7  West.  Rep.  642.  An 
examination  of  these  cases  shows  that  the 
question  now  under  consideration  was  not 
either  directly  or  indirectly  involved.  In  Me- 
CuUoeh  Y.  State  evidence  was  offered  to  show 
that  two  members  who  were  shown  by  the 
record  as  having  voted  for  the  bill  were  not 
present  and  did  not  vote  for  it,  and  that  an- 
other member,  who  was  recorded  as  having 
voted  for  it,  in  fact  voted  against  it.  It  was 
with  reference  to  this  state  of  facts  that  the 
language  in  that  opinion  was  used.  No  dis- 
pute arose  as  to  what  was  in  fact  the  jour- 
nal. It  is  there  said :  **The  House  keeping 
the  journal  is  the  only  tribunal  by  which  it 
can  be  corrected,  and,  until  corrected,  by 
such  authority,  it  must  be  considered  con- 
clusive as  to  the  facts  it  contains.  **  Apply- 
ing this  language  to  the  present  case,  and 
where  is  found  any  l^orrection  of  the  journal 
by  the  only  tribunal  which  can  correct  it? 
In  Tarley  v.  Logan  County  a  correction  was 
made  at  a  subsequent  session  by  the  Legisla- 
ture itself,  and  in  the  decision  is  this  Ian* 
guage :  **  We  cannot  doubt  the  power  of  the 
same  Legislature,  at  the  same  or  a  subse- 
quent session,  to  correct  its  own  journal  by 
amendments  which  show  the  true  facts  as  they 
actually  occurred,  when  they  are  tcUisfied  tJiai 
by  neghgenee  or  deeign  the  truth  haa  been  omit* 
ted  or  auppreseed. "  (The  italics  are  my  own. ) 
So  far  as  this  language  is  applicable  to  the 
present  case,  it  is  clear  that  the  I/Cffislature 
alone  can  make  the  correction,  ana  that  it 
must  appear  on  the  journal  as  made  by 
its  author! tv.  In  Poet  y.  KendaU  County 
Supra,  the  law  was  held  Yoid  because  the 
journals  did  not  show  it  to  have  been  enacted 
in  conformity  with  the  requirements  of  the 
Constitution;  and  Mr,  Justice  Gray,  in  de* 
liYering  the  opinion,  says :  **  If  the  journals, 
being  produced  or  proved,  fail  to  show  that 
an  Act  has  been  passed  in  the  mode  pre- 
scribed bY  the  Constitution,  the  presumption 
of  its  Yalidity,  arising  from  the  signatures 
of  the  presiding  officers  and  of  the  executive, 
is  overthrown,  and  the  Act  is  void. "  Undet 
the  statute  of  Illinois,  "the  copies  of  the 
original  daily  journals  kept  by  the  clerks  of 
the  two  Houses,  made  by  persons  contracted 
with  or  employed  for  the  purpose,  as  author- 
ized and  directed  by  that  Act,  in  well-bound 
books  furnished  by  the  secretary  of  state, 
pursuant  to  the  duty  thereby  imposed  upon 
him,  and  afterwards  deposited  and  kept  in 
his  office,  are  official  records  in  his  custody, 
copies  of  which,  certified  by  him,  are  ad- 
missible upon  settled  rules  of  evidence. 
.  .  .  And  neither  the  competency  nor  the 
effect  of  such  copies  is  impaired  by  the  loss 
or  destruction  of  the  daily  journals  or  min- 
utes." It  is  further  said:  "The  copies  of 
the  journals,  certified  by  the  secretary  of 
state  and  the  printed  journals,  published  in 
obedience  to  law,  are  both  competent  cYi- 
dence  of  the  proceedings  in  the  Legislature.* 
If  in  that  case  the  daily  "journals"  or  "min- 
utes" had  been  "  produced"  or  "  proved, "  and 
they  had  differed  from  the  bound  books,  by 
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which  would  the  court  have  been  guided 7 
6ee  same  case,  reported  in  94  U.  8.  2<K),  24 
L.  ed.  154.  In  Atty-Gen,  ▼.  Bice,  Mr.  Jus- 
tice  Morse,  speaking  for  the  court,  referred 
to  these  **  journals  kept  by  the  clerks  of  each 
House,  and  read  and  corrected  each  day  by 
each  body,  and  duly  certified  by  the  proper 
officers  to  be  correct.  If  the  bound  volumes 
differ  from  these  journals  "kept,  read,  and 
corrected  each  day, "  which  should  govern? 
The  offer  in  that  case  was  to  contradict  the 
journal,  which  showed  that  a  certain  bill 
was  introduced,  by  showing  that  it  was  a 
skeleton  bill,  with  a  head  but  no  body.  I 
cite  also,  in  this  connection,  MiUer  v.  (jrcod- 
ioin,  70  111.  659.  In  that  case  the  statute  of 
Illinois  required  the  secretary  of  state  to 
record  in  a  bound  volume  prepared  and  kept 
in  his  office  for  that  purpose  the  daily  pro- 
ceedings of  the  Legislature.  The  proper 
officers  of  the  respective  Houses  kept  the  min- 
utes of  their  proceedings  upon  blanks  fur- 
nished to  them.  These  were  dailv  sent  to 
the  secretary  of  state,  recorded  in  tnis  book, 
which  was  called  the  **  Journal  Record,"  and, 
after  they  were  so  transcribed,  he  sent  them 
to  the  public  printer,  and  thev  were  never 
returned.  Objection  was  maae  that  the 
journal  record  was  not  the  original  record, 
and  parol  proof  was  offered  of  the  proceed- 
ings of  the  Legislature  to  contradict  this 
record.  This  was  held  incompetent.  In  that 
case* this  record  was  made  by  law  the  official 
record.  In  the  present  case,  as  already 
stated,  the  journal  published  daily  is  the 
official  record.  The  court  in  that  case  said : 
''Public  information  of  the  proceedings  is 
required  to  be  furnished  by  publication  ;  and, 
if  this  record  is  not  designed  to  be  a  per- 
manent depository  of  the  evidence  of  the 
proceedings  required  to  be  copied  into  it, 
then  we  must  presume  that  the  law  requires 
the  making  and  preservation  of  a  public 
record  with  no  end  in  view." 

The  next  question  for  determination  is 
whether  the  statement  and  motion  appearing 
in  the  bound  volume,  and  above  given  in 
full,  are  a  part  of  the  official  journal  of  the 
House.  As  already  stated,  they  do  not  ap- 
pear in  the  journal  of  Julv  1st,  as  it  was 
published  at  that  time.  The  Le^rislature 
continued  in  session  July  2  and  8,  and  neither 
in  the  journals  of  those  days,  as  they  were 
then  published,  nor  as  they  appear  in  the 
bound  volume,  is  there  found  any  correction 
of  the  journal  of  July  1,  nor  any  reference 
whatever  to  any  such  statement  or  any  such 
motion  as  a  correction.  The  Legislature  ad- 
journed without  making  any  such  record. 
That  it  was  inserted  after  the  adjournment 
is  beyond  dispute.  Its  effect  is  to  contradict 
the  official  record,  which  had  then  been  made 
and  published  t^  the  people  of  the  state.  No 
record  of  it  having  been  made  anywhere  in 
the  journal  prior  to  the  adjournment,  the 
legal  presumption  follows  that  no  such  action 
was  taken.  That  courts,  on  the  ground  of 
public  policy  alone,  should  not  recognize 
them  as  a  part  of  the  journal,  is,  in  my 
judgment,  too  clear  to  require  argument. 
If  the  clerk  may  add  to  the  record,  as  left  in 
his  hands  to  compile,  he  may  also  take  from 
it ;  and  thus  he,  either  alone  or  in  combina- 
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tion  with  others,  may  defeat  the  will  of  the 
people.  Suppose  he,  either  intentionally  or 
inaavcrtently,  should  leave  out  of  the  bound 
volume  the 'record  of  the  vote  by  which  a 
bill  had  passed  the  House  by  a  yea  and  nay 
vote,  aa  required  by  the  Constitution,  %  19, 
art.  4.  Can  it  be  possible  that  courts  are  not 
clothed,  not  only  with  the  right,  but  the 
duty,  to  examine  the  original  joumala,  and 
thus  enforce  the  people's  will  7 

The  conclusion  that  no  such  proceedings 
took  place  can  safely  rest  upon  the  recorda 
as  above  given.     But  they  are  not  the  only 
evidence  within  our  reach.     Whatever  of 
credit  is  to  be  given  to  these  bound  volumes 
is  not  derived  from  the  fact  that  they  are 
bound,  but  from  the  certificate  of  the  clerk, 
attached  thereto,  that  it  is  a  correct  journal  of 
the  proceedings,  and  the  fact  that  they  are 
published  by  the  Legislature  as  ita  official 
journal.     Ijiat  is  what  gives  it  its  official 
character  contemplated  in  the  statute  and  res- 
olution above  referred  to,  and  determines  its 
prima  facie    authentici^  and   correctness. 
Courts,  in  their  search  tor  the  truth  as  to 
what  the  proceedings  actually  were,  will  ex- 
amine an  unbound  as  well  as  a  bound  copy. 
The  compilation  and  publication  of  the  offi- 
cial  journal  required  a  repaging,  different 
from  that  of  the  journal   as  issued  daily. 
The  record  of  the  proceed in/zs  now  under 
discussion  is  found  on  page  1432  of  the  orig- 
inal journal  issued  at  the  time,  and  on  page 
2201  of  the  bound  volume.     Since  the  argu- 
ment a  printed  copy  has  been  handed  to  me 
by  counsel  for  respondent,   as  prepared  by 
the  clerk  of  the  House,  for  printing  and 
binding  into  volumes,  with  pages  the  same 
as  those  in  the  boun^ii  volume,  and  with  the 
clerk's  certificate  attached  thereto,  in  which, 
on  the  same  page,'vi7..,  2201,  is  found  a  rec- 
ord of  these  proceedings ;  and  it  corresponds 
exactly  with  the  record  of  the  journal  as  is- 
sued daily  at  page  1432.     It  thus  appears 
that  this  journal  covering,   as  bound,  2286 

Eages,  was  prepared  by  the  clerk,  certified  to 
y  him,  placea  in  the  hands  of  the  printer, 
repaged  and  printed,  without  the  disputed 
proceedings  appearing  in  it,  and  without 
any  reference  whatever  thereto.  Now,  then, 
is  it  possible  to  reach  any  other  conclusioQ 
than  that  this  statement  and  motion  were  in- 
serted after  the  Legislature  had  adjourned, 
by  some  one  without  authority?  Of  the 
right  of  this  court  to  examine  this  copy, 
there  is  no  doubt.  When  the  case  of  Auditor 
General  v.  Menominee  Oounty  Suprs,  (Mich. ) 
51  N.  W.  Rep.  488,  was  heard,  October  29 
and  80,  1891,  this  court  was  referred  to  the 
unbound  numbers  of  the  senate  journal,  cer- 
tified to  by  the  secretary  of  the  Senate,  for  . 
the  official  record  of  the  Senate  on  the  Act 
then  in  question,  and  they  were  accepted 
without  objection  as  an  ofilcial  record  of  the 
proceedings  of  that  body.  If,  when  bound, 
that  record  should  be  found  to  differ  from 
the  record  then  before  the  court,  by  which 
should  it  be  governed,  in  the  absence  of  any 
evidence  upon  the  journal  of  a  correction  by 
the  Senate?  It  is  established  beyond  con- 
troversy that  the  bill,  as  Drinted  in  the  jour- 
nal July  29th,  was  the  Identical  bill  then 
under  consideration,  the  one  to  which  amend- 
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ments  were  made  by  the  Houae,  and  which, 
as  amended,  should  have  been  engrossed  and 
enrolled,  and  signed  by  the  governor.  There 
ia  no  claim  that  any  amendments  were  made 
by  the  House  after  the  bill  was  print-cd  in 
the  journal  xrhich  do  not  appear  upon  the 
journal.  Putting  the  bill  and  these  amend- 
ments together,  it  is  impossible  to  make  up 
the  bill  which  was  afterwards  signed  by  the 

fovemor  and  printed  in  the  Public  Acts, 
'here  was  no  ouier  substitute  for  House  Bill 
No.  178,  except  this  one,  and  no  other  which 
was  known  as  Tile  No.  840."  The  first 
nineteen  sections  of  the  Act,  as  printed,  are 
identical  in  subject-matter  with  the  first 
nineteen  sections  of  the  printed  bill  in  the 
journal,  and  are  also  identical  in  language, 
except  in  so  far  as  they  are  in  a  few  in- 
stances modified  by  the  amendment  shown  to 
have  been  passed  by  the  House,  and  a  few 
provisions  which  the  journal  nowhere  shows 
to  have  been  stricken  from  the  bill  then 
pending.  Sections  84  to  108  of  the  Act,  in- 
clusive, are  also  identical,  both  in  subject- 
matter  and  in  language,  with  sections  o5  to 
106.  inclusive,  of  the  bill,  while  sections 
lOd,  110,  111,  118,  and  116  of  the  bill  as 
printed,  and  whidi  the  journal  shows  were 
flitricken  out,  do  not  appear  in  the  Act  as 
siiTiied.  Another  conclusive  evidence  that 
the  bill  printed  in  the  journal  was  the  iden- 
tical bill  under  consideration,  and  to  which 
amendments  were  made,  is  the  fact  that  the 
bill  as  printed  contained  116  sections,  5  of 
which,  as  already  shown,  were  stricken  out, 
while  the  bill  signed  by  the  governor  con- 
tains 111  sections,  just' the  5  sections  less. 
It  is  said  by  counsel  for  relator,  in  his 
brief:  "Every  affirmative  amendment  pro- 
posed [referring  to  the  amendments  found  in 
the  journal!  is  found  in  the  Act  as  now  en- 
rol led. "  This  is  undoubtedly  true,  and  these 
amendments  can  all  be  traceii  to  their  proper 

f»lace  in  the  bill  printed  in  the  journal.  The 
ines  as  printed  in  the  journal  were  not 
numbered.  It  is  well  known  that  the  lines 
of  the  sections  of  bills  printed  for  use  in 
the  Legislature  are  numbered.  All  the 
ameodmentB  made  to  the  bill  by  the  House, 
except  four,  were  made  by  Mr.  Doremus,  who 
evidently  had  charge  of  the  bill.  Of  these 
four,  three  were  proposed  by  Mr.  Richard- 
son, and  one  by  Mr.  Conner.  In  propos- 
ing^ these  amendments,  reference  was  made 
to  the  sections  and  lines  by  number,  except 
In  case  of  the  amendment  proposed  by  Mr. 
Conn<v.  Evidently,  those  proposing  these 
amendments  had  before  them  a  printed  copy 
of  tbe  bill,  with  the  sections  and  lines  num- 
bered. This  was  evidently  for  convenience 
In  directing  the  attention  of  the  members, 
aa  ^well  as  the  clerk,  to  the  place  where  the 
amendments  were  to  be  made.  But  it  can- 
not be  argued  from  this  that  the  House  had 
bcfure  it  a  bill  different  from  that  which 
they  had  laid  upon  the  table  two  days  be- 
fore, and  orderea  printed.  Nor  is  there,  in 
my  judgment,  any  foundation  in  fact  for 
even  a  supposition  to  that  effect.  When  a 
bill  by  order  of  the  House  is  printed  in  its 
journal,  as  the  bill  then  pending,  is  shown 
by  the  same  journal  never  to  have  been  re- 
ferred to  any  committee,  but  to  have  received 
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certain  amendments,  which  appear  in  full 
upon  the  journal,  and  then,  as  thus  amend- 
ea,  to  have  pa&sed  both  branches  of  the 
Legislature,  such  bill,  as  thus  amended, 
is  the  one  that  has  become  enacted  into  law, 
as  havincr  received  the  solemn  sanction  of 
the  Legislature.  If  the  bill  when  en- 
grossed and  enrolled  and  signed  bv  the  gov- 
ernor contains  other  provisions,  it  is  null 
and  void,  and  must  be  set  aside.  This  I  be- 
lieve to  be  the  rule  founded  upon  authority 
and  reason.  See  authorities  above  cited ;  also 
Rt/an  V.  Lynch,  68  111.  160,  and  authorities 
there  cited  Tested  by  it,  the  tax  law  of 
July  cannot  be  sustained.  It  differs  from  the 
Act  which  passed  the  Le^^islature,  as  appears 
by  the  house  journal,  m  several  essential 
particulars.  I  deem  it  necessary  to  mention 
but  one.  It  wa^p  the  intention  of  the  Legis- 
lature to  incorporate  into  this  law  the  Cali- 
fornia system  of  taxing  mortgages.  For  this 
purpose  the  law  declares  that  mortgages 
shall  be  considered  real  estate;  that  the 
value  of  the  mortgage  shall  be  deducted  from 
the  value  of  the  land,  and  each  assessed  ac- 
cordingly. Section  17  of  the  bill  and  section 
17  of  the  Act  cover  this  subject.  Section  17  of 
the  bill  printed  in  the  journal  contains  this 
clause:  "Every  contract  hereafter  made, 
by  which  a  debtor  obligates  himself  to  pay 
any  tax  assessed  on  the  interest  of  the  holder 
of  any  mortgage,  deed  of  trust,  or  other  lien, 
shall,  to  the  extent  of  such  obligation,,  be 
null  and  void.**  This  provision  does  not  ap- 
pear in  the  bill  signed  by  the  governor,  nor 
m  the  Act  as  published  in  the  Public  Acts. 
The  house  journal  does  not  show  even  an 
attempt  to  strike  it  out.  The  only  record  to 
be  found  anywhere  in  regard  to  it  is  on 
the  printed  copy  of  the  bill,  with  riders 
attached,  found  m  the  office  of  the  secretary 
of  state,  and  which  is  claimed  to  be  the  bill 
as  passed  and  from  which  the  engrossed  copy 
was  made;  and  there,  opposite 'this  clause 
is  found  the  following  pencil  memorandum : 
"•  Richardson  says  this  was  struck  out. "  But 
I  do  not  consider  this  as  competent  evidence. 
It  is  to  the  journal  that  we  must  look.  By 
the  absence  of  this  provision  from  the  law, 
it  is  shorn  of  all  force  and  effect,  so  far  as 
taxing  mortgages  is  concerned ;  for  it  is  now 
conceded  by  counsel  for  the  relator  that 
under  the  Act  as  it  is  the  mortgagor  and  the 
mortgagee  may  make  a  valid  contract,  by 
which  the  mortgagor  must  pay  the  taxes. 
Common  experience  tells  us  that  every  mort- 
gagee would  insist  upon  such  a  contract,  and 
that,  therefore,  no  relief  is  afforded  in  this 
respect  to  the  mortgagor  by  the  Act  as  it  now 
appears.  This  was  an  important  and  radi- 
cal provision.  We  cannot  assume  that  the 
Legislature  intended  to  leave  it  out.  The 
journal  records  that  they  did  not,  and  it  must 
prevail.  It  is  of  no  avail  to  say  tLat  certain 
sections  of  the  bill  printed  in  the  journal 
are  not  contained  in  the  law,  nor  that  the 
law  contained  certain  sections  which  do  not 
appear  in  the  printed  bill.  This  may  seem 
strange,  as  was  said  in  Atty-Oen.  v.  Joy, 
infra;  but  this  furnishes  no  basis  for  courts 
to  infer  that  amendments  were  made  which 
its  loumal  does  not  show.  The  journal  must 
control.     In  Atty-Oen,  v.  Joy,  65  Mich.  91, 
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the  bill  under  consideration  required  the 
TOte  of  two  thirds  of  the  members  to  secure 
it  passage.  The  ioumal  showed  one  vote 
short  of  this  number,  but  the  bill  was  de- 
clared carried  by  the  requisite  majority,  and 
the  parties  inter&ted  acted  upon  that  assump- 
tion. It  was  urged  that  there  was  evidently 
a  mistake  in  the  journal,  but  the  court  said, 
speaking  through  QM^  Justice  Cooley: 
"  There  was  a  considerable  vote  in  opposition 
to  the  Act  in  question,  and,  if  the  vote  in 
its  favor  was  Insufficient,  it  seems  strange 
that  attention  was  not  challenged  to  the  fact 
immediately ;  .  .  .  and  it  seems  incred- 
ible that,  if  a  mistake  was  made  in  declar- 
ing a  bill  passed  which  had  not  received  the 
necessary  vote,  the  mistake  should  not  have 
been  discovered  as  early  as  the  day  follow- 
ing. .  .  .  But  we  cannot  now  determine 
ludicially  that  there  was  any  such  mistake. 
The  legislative  journals  furnish  no  proof 
of  it,  and  it  remains  merely  a  plausible  con- 
jecture. " 

The  Act  in  question  should  be  held  Toid 
and  the  writ  of  mandamus  denied.  It 
would  follow  that  the  pre-existing  tax  laws 
are  in  force,  and  that  the  assessment  and 
collection  of  taxes  must  proceed  under  them. 

I  concur  in  the  conclusion  reached  by  my 
Brother  Long,  that  the  law  is  unconstitu- 
tional. 

Lonff,  /.,  dissenting: 

I  fully  concur  in  the  view  expressed  by 
my  Brother  Grant,  in  which  it  is  held  that 
the  Act  signed  by  the  governor  is  not  the  Act 
which  passed  the  Legislature,  and  is  there- 
fore void.  Aside  from  that,  conceding  that 
the  Act  signed  is  the  one  which  passed  the 
Legislature,  as  held  by  the  majority  of  the 
court,  there  are  many  provisions  which  in 
my  opinion  should  be  held  unconstitutional. 

The  whole  scheme  of  the  Act  for  taxine 
mortgages  is  that  the  owner' s  interest  and 
the  mortgagee's  interest  shall  be  taxed  sepa- 
rately. Section  17  provides  that  "if  the 
mortgagee  shall  neglect  or  refuse  to  pay 
the  tax  assessed  to  him  as  the  holder  of  any 
such  mortgage,  deed  of  trust,  contract,  or 
other  obligation,  the  treasurer  shall  proceed 
to  collect  the  same  from  the  mortgagor  or 
holder  of  said  real  estate  in  the  same  manner 
as  provided  by  law  for  collecting  other  taxes ; 
and  any  delinquent  tax  accruing  by  reason 
of  the  failure  to  collect  the  tax  assessed  upon, 
any  such  mortgage,  deed  of  trust,  contract, 
or  other  obligation  may  be  returned  against 
the  land  in  the  same  manner  as  other  de- 
linquent taxes."  The  Act  applies  as  well  to 
existing  mortgages  as  those  hereafter  given, 
and  to  mortgages  held  by  nonresidents  as 
well  as  to  tnose  held  by  residents.  The 
scheme  for  taxation  is  as  follows :  The  as- 
sessing officer,  in  the  first  column  of  his  roll, 
is  to  set  down  a  description  of  the  land.  In 
the  second  column,  and  opposite  to  the  de- 
scription, he  fives  the  name  of  the  owner 
or  occupant,  if  known,  and,  if  not  known, 
the  woras  "Owner  unknown."  He  is  then  to 
assess  the  owner  or  occupant,  known  or  un- 
known, the  true  cash  value  of  the  land,  less 
the  value  of  the  mortgage  or  other  interest 
therein.    He  shall  also  set  down  the  name  of 
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the  owner  of  the  mortgage  or  other  such  in- 
terest, and  opposite  thereto  the  value  of  such 
interest ;  and  the  taxes  to  be  apportioned  and 
carried  out  upon  the  roll  in  accordance  with 
such  assessment.  At  first  blush,  this  would 
seem  to  be  just  and  equitable.  But  let  ua 
look  at  the  means  of  collection.  It  often 
happens  that  taxes  are  not  paid.  The  mort- 
gagee may  be  a  nonresident  and  fail  to  pay 
the  tax,  or  the  mortgagor  may  be  a  nonresi- 
dent and  fail  to  pay  upon  his  interest.  If 
the  tax  is  not  paid,  ana  there  can  be  found 
no  personal  property  of  the  owner  of  the 
land  from  which  the  tax  can  be  collected  by 
distress,  the  whole  tax  upon  the  land  ana 
upon  the  mortgage  interest  is  made  a  lien 
upon  the  land,  for  which  it  can  be  sold ;  and 
thus  the  land  of  the  owner  is  sold  to  pay  a 
debt  of  the  mortgagee.  It  is  also  proyided 
that,  if  the  owner  of  the  fee  has  personal 
property,  not  only  his  portion  of  the  tax  may 
be  collected  from  him,  but  the  taxes  upon 
the  mortgage  interest  may  also  be  ooUe^ed 
from  him  by  distress  and  sale  of  his  personal 
property.  The  tax  upon  the  mortgage  in- 
terest IS  not  against  the  mortgagor,  but 
against  the  mortgagee,  and  yet  the  personal 
property  of  the  mortgagor  may  be  seized  and 
sold  for  such  tax.  It  is  true  that  the  law 
provides  that  the  mortgagor,  upon  payment 
of  the  mortgagee's  tax  after  thirty  days  from 
the  time  the  roll  goes  into  the  hands  of  the 
collecting  officer,  or  upon  the  payment  by 
distress  and  sale  of  the  goods  and  chattels  of 
the  mortgagor,  may  have  the  same  treated 
as  a  payment  upon  the  interest  that  may  be 
due  on  the  mortgage,  and,  if  no  interest  la 
due,  then  as  a  payment  upon  the  principal . 
It  is  also  proyided  that,  if  the  mortgagor's 
tax  is  paid  by  the  mortgagee,  "  it  shall  be- 
come a  lien  upon  the  land,  and  be  added  to 
his  other  obligation,  and  be  subject  to  the 
same  terms  and  conditions  as  such  mortgage, " 
etc.  It  will  be  seen  from  this  that  whatever 
the  contract  may  be,  as  stipulated  in  the 
mortgage,  between  tiic  mortgagor  and  the 
mortgagee,  and  though  not  a  dollar  is  due 
upon  the  principal  or  interest  of  the  mort- 

gage,  and  not  a  dollar  to  become  due  for 
ve  years  thereafter,  yet  the  collecting  officer 
is  authorized  and  empowered  under  the  Act 
to  seize  for  the  debt  of  the  mortgagee  the 
last  piece  of  personal  property  the  mort^gor 
has ;  for  there  are  no  exceptions  from  seizure 
and  sale  from  taxes  under  this  Act.  Under 
certain  circumstances,  it  is  distressful  enough 
for  a  man  to  be  compelled  to  surrender  the 
last  article  of  personal  property  he  possesses 
to  pay  his  own  tax ;  but  to  say  that  this  dis- 
tress may  be  visited  upon  him  to  pay  the 
debt  of  another  is  not  only  monstrous,  but 
clearly  beyond  the  constitutional  power  of 
the  Legislature.  The  Constitution,  by  arti- 
cle 4,  §  48,  provides:  "The  Legislature 
shall  pass  no  bill  of  attainder,  ex  poet  facto 
law,  or  law  impairing  the  obligation  of  con- 
tracts. "  Under  the  circumstances  above*8tated 
the  mortgagor  would  be  compelled  to  pay 
upon  his  mortgage  the  amount  of  the  mort- 
gagee's tax,  five  years  before  any  amount 
was  due  thereon.  This  compulsion  of  pay- 
ment precipitates  the  maturity  of  the  obliga- 
tion, and  changes  the  contract  between  the 


IML 


COMHOH  Ck>UllCIL  OF  DbTBOIT  Y.  RSNTSi 


79 


parties,  tn  Tlolatlon  of  the  above  proTislon 
of  the  Constitution. 

In  Ly&n  v.  Quihard,  58  Mich.  281,  it  ap- 
pears that  a  tax  was  assessed  against  Corn- 
well,  Price  &  Co.,  a  corporation  doing  busi- 
ness in  Detroit,  and  after  the  assessment  and 
levy  of  the  tax  the  corporation  made  a  com- 
mon-law assignment  for  the  benefit  of  the^ 
creditors  to  Mr.  Lyon,  who  accepted  the  trust 
and  entered  at  once  upon  his  duties.  On  the 
day  of  Uie  assignment,  and  after  it  was  made, 
efforts  were  imide  bv  the  defendant,  as  re- 
ceiver of  taxes,  to  collect  the  same.  On  De- 
cember 23,  he  entered  the  store  of  plaintiff, 
and  threatened  to  take  possession  and  sell  the 
assigned  property  to  pay  the  tax,  which 
amounted  to  $677.78.  The  plaintiff,  to  pre- 
vent this,  paid  the  tax  under  protest,  ana  on 
the  following  day  brought  suit  in  assumpsit 
to  recover  this  amount.  The  city  charter  of 
Detroit  provided  that  the  city  taxes  should 
be  a  lien  upon  the  property  assessed  until 
paid.  This  court  held  that  that  provision 
aid  not  applv  to  personal  property.  The 
defendant  claimed  that  it  was  his  duty  to 
enforce  the  collection  of  this  tax  against  the 
plaintiff's  property  under  the  assignment; 
that  his  act  in  so  doing  was  ofl9cial,  and  had 
the  color  of  right ;  therefore  he  was  not  per- 
sonally liable.  It  was  said  by  this  court : 
"Several  cases  decided  by  this  court  have 
been  referred  to  as  supporting  this  position, 
but  they  are  not  applicable  to  the  facts  in 
the  present  case.  This  was  not  the  case  of  a 
person  whose  property  had  been  illegally 
seized,  and  against  whom  the  collector's  war- 
rant ran,  but  an  attempt  to  take  the  prop- 
erty of  one  person  to  pay  another  person's 
taxes.  This  cannot  be  aone,  under  our  Con- 
flEtitution  or  laws.  It  would  be  the  grossest 
injustice,  and  finds  no  support  in  the  decis- 
ions of  this  court. " 

But,  again  if  the  mortgagee  does  not  pay 
the  tax,  and  it  is  not  colTed»d  of  the  mort- 

Sgor  by  distress,  it  becomes  a  lien  upon  the 
id  of  the  mortgagor,  and,  thus  the  property 
of  the  mortgagor  is  taken  to  pay  the  mort- 
gagee's taxes.  Under  this  law  the  assessment 
or  listing  and  valuing  of  property  is  made 
in  April  or  Hay,  but  no  taxes  are  levied  until 
after  the  October  meeting  of  the  board  of  su- 
pervisors, and  they  become  a  lien  upon  real 
and  personal  estate  only  on  and  from  the  Ist 
day  of  December.  Mortgages  are  often  ac- 
companied by  a  note  to  which  the  mortgage 
is  collateral.  The  note  may  be  negotiable 
paper,  which  passes  from  hand  to  hand  by 
delivery  or  indorsement,  and  in  equitv  car- 
ries with  it  the  mortgage  security,  without 
actual  assignment,  it  may  have  been  pur- 
chased in  reliance  solely  upon  the  responsi- 
bility of  the  maker  or  indorsers.  A  purchaser 
of  such  paper,  in  good  faith  and  for  value, 
before  maturity  and  before  the  tax  becomes 
a  lien  upon  the  mortgage,  has  a  right  to  en- 
force it  against  the  maker  for  the  full  extent 
called  for  by  the  promise  upon  its  face ;  and 
it  is  not  subject  to  offset  for  taxes  assessed 
against  the  payee  and  paid  by  the  maker. 
The  mortgairor  cannot,  by  payment  of  the 
tax  assessed  against  the  mortgagee,  offset  it 
against  the  bona  fide  assignee,  who  under 
the  law  was  not  liable  to  pay  the  tax.     The 
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mortgagor  paying  the  tax  of  the  mortgagee, 
under  such  circumstances,  would  have  no 
means  of  enforcing  repayment  by  an  offset 
against  the  mortgage.  Mr.  Justice  Campbell, 
in  TaggartY,  Sanitae  County  Suprs.^  71  Mich. 
31,  says:  ''A  mortgage,  under  our  legisla- 
tion, conveys  no  legal  or  equitable  estate  in 
land.  It  is  no  more  and  no  less  than  a  col- 
lateral security  upon  land,  and  which  has 
no  value  in  itself,  but  depends  entirely  upon 
some  outside  obligations,  from  which  it  is 
inseparable.  If  it  is  given  to  secure  a  debt, 
it  belongs  to  the  owner  of  that  debt,  and 
passes  with  it  to  any  lawful  holder,  with 
out  assignment.  If  the  debt  is  negotiable, 
it  passes  to  anjr  one  to  whom  the  paper 
belongs.  If  it  is  given  to  secure  several 
debts  or  several  installments,  it  belongs  rat- 
ably to  as  many  persons  as  there  are  owners 
of  thesA.  It  may  be  given  by  way  of  indem- 
nity, and  in  that  case  it  may  never  have  any 
money  value.  It  may  be  given  for  a  debt 
amply  secured  by  other  mortgages  on  other 
property,  or  it  may  be  on  property  already 
so  heavily  incumbered  as  to  make  it  no  se- 
curity at  all.  So  the  mortgagee  may  be  a 
mere  trustee,  with  no  interest  himself  in  it." 
There  are  manv  other  circumstances  which 
mi^ht  be  stated,  where  it  would  be  impos- 
sible to  separate  tliese  interests  and  enforce 
the  payment  of  the  tax  out  of  the  goods  of 
the  mortgagor  without  violating  the  obliga- 
tions of  the  contracts. 

The  obligation  of  a  contract  is  the  law 
which  binos  the  parties  to  perform  their 
agreement.  8turg%s  v.  Orotontnthield,  17  U. 
S.  4  Wheat.  157,  4  L.  ed.  589.  In  Green  v. 
BiddU,  21  U.  8.  8  Wheat.  84,  6  L.  ed.  568, 
it  was  said :  **  The  objection  to  a  law  on  the 
ground  of  its  impairing  the  obligation  of  a 
contract  can  never  depend  upon  the  extent  of 
the  change  which  the  law  effects  in  it.  A 
deviation  from  its  terms  by  postponing  or 
accelerating  the  period  of  performance  which 
it  prescrilMss,  imposes  conditions  not  ex- 
pressed in  the  contract,  or,  dispensing  with 
those  which,  however  minute  or  apparently 
immaterial  in  their  effect  upon  the  contract 
of  thjB  parties,  impairs  its  obi  igation. "  '^  One 
of  the  tests, "  says  the  court  in  Planters*  Bank 
of  Mississippi  v.  Sharp,  47  U.  B.  6  How.  827, 
12  L.  ed.  458,  ''that  the  contract  has  been 
impaired,  is  that  its  value  has  by  legisla- 
tion been  diminished.  It  is  not,  by  the  Con- 
stitution, to  be  impaired  at  all.  There  is  no 
question  of  degree  or  cause,  but  of  encroach- 
ing in  any  respect  upon  its  obligation,  dis- 
pensing with  any  part  of  its  force."  In 
BawrgetU  v.  WiUiams,  78  Mich.  214,  it  was 
said :  **  The  obligation  of  a  contract  is  said  to 
consist  in  its  binding  force  on  the  party  who 
makes  it.  This  depends  upon  the  law  in 
existence  when  it  was  made.  These  laws  are 
necessarily  referred  to  in  all  contracts,  and 
form  a  part  of  them,  as  the  measure  of  the 
obligation  to  perform  them  by  one  party  and 
the  right  acquired  by  the  other ;  and,  if  any 
subsequent  law  affects  to  diminish  the  duty 
or  to  impair  the  right,  it  necessarily  bears 
upon  the  obligation  of  the  contract  in  favor 
of  one  party  to  the  injury  of  the  other." 
At  the  time  these  prior  mortgages  were 
made,  the  law  then  in  force  did  not  permit 


80 


MiOmOAK  SCPREMS  COITRT. 


Hab., 


the  mortgagor's  property  to  be  telxed  lo  pay 
the  tax  of  Qie  mortgagee,  it  is  now  sought 
bv  the  present  law  to  authorize  such  seizure. 
*l\>  mr  mind,  no  plainer  case  could  be  stated 
where  an  attempt  is  made  by  the  Legislature 
by  subsequent  enactment  to  impair  the  ob- 
ligation of  existing  contracts,  and  these  un- 
constitutional provisions  are  so  interwoven 
in  the  law  that  no  part  of  it  can  be  carried 
out. 

This  position  is  sought  to  be  answered  by 
the  proposition  that,  inasmuch  as  it  would 
be  competent  for  the  Legislature  to  cause  the 
entire  value  of  the  land  to  be  assessed  to  the 
mortgagor,  therefore  it  does  not  impair  the 
obligation  of  the  contract  between  the  mort- 
gagor and  the  mortgagee  to  compel  the  mort- 
gagor to  pay  that  part  of  the  tax  assessed  to 
the  mortgagee.  The  illustrations  of  the 
workings  of  the  law  before  given  are  suffi- 
cient answers  to  this  proposition.  Under  the 
present  law  the  mortgage  interest  is  not  as- 
sessed to  the  mort^ragor  at  all.  It  is  assessed 
to  the  mortgagee,  and  then  the  tax  may  be 
collected  by  distress  of  the  property  of  the 
mortgagor ;  and  in  the  last  illustration  used 
the  assignee  of  the  mortgagee,  if  he  procures 
It  before  the  tax  becomes  a  lien,  and  for 
value,  takes  it  freed  of  any  obligation  to  pay 
to  the  mortgagor  after  payment  by  him  of 
the  tax.  Again,  let  it  be  supposed  that  one 
class  of  mortgagees  pay  their  taxes,  and  thus 
relieve  the  mortgagor  of  the  burden.  An- 
other class  of  mortgagees  fail  to  pay,  and 
the  mortgagors  are  compelled  by  distress  to 
make  the  payments.  We  have  the  anomaly 
of  the  Legislature  compelling  in  one  in- 
stance the  payment  of  a  part  of  the  tax  upon 
the  land  by  the  mortgagee,  and  in  anoUier 
case,  where  the  mortgagee  does  not  pay, 
compelling  the  mortgagor  to  make  the  pay- 
ment, which,  we  have  seen,  he  may  not  al- 
ways be  in  a  position  to  collect  back.  This 
destroys  the  uniformity  of  taxation  whidi 
is  provided  by  the  Constitution  in  article 

14.  S  11. 

It  is  also  said  that  the  imposition  of  this 
burden  upon  the  mortgagor  does  not  impair 
the  obligation  of  contracts,  for,  if  the  mort- 
gagee does  not  pay,  the  state  simply  appro- 
priates so  much  ot  the  fund  which  the  mort- 
fa^e  represents  as  is  necessary  to  pay  the  tax 
cfore  it  reaches  the  mortgagee,  in  other 
words,  it  is  proposed  to  permit  the  state  to 
take  the  money  of  one  man  to  pay  the  debt 
of  another,  or  to  appropriate  a  fund  not  yet 
due  and  compel  its  payment  before  due; 
that  is,  compel  the  mortgagor  to  make  pay- 
ment upon  his  mortgage  long  before  anything 
is  due  thereon,  so  that  the  state  may  get  its 
revenues, — the  very  thing  which  tne  Con- 
stitution prohibits.  The  assumption  that 
this  may  be  done  is  based  upon  the  idea,  as 
beroi*e  stated,  that  the  Legislature  might  in 
tlie  first  instance  have  compelled  the  assess- 
ment upon  the  land  of  the  whole  tax.  The 
idea  upon  which  the  Act  was  brought  into 
existence  was  that  this  was  unjust,  and  a 
burden  upon  the  land-owner,  from  which  he 
ou^ht  to  be  relieved,  and  therefore  the  part 
which  the  mortgage  bears  should  be  assessed 
against  the  holder  of  the  mortgage.  This 
undoubtedly  could  have  been  done,  if  the 
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Legislature  bad  conflned  the  proylsloiui  of 
the  Act  to  mortgages  thereafter  made ;  bat  it 
is  beyond  the  power  of  the  Legislature  to 
change  existing  contracts  between  the  parties 
to  the  extent  pointed  out.  Many  mortgages 
contain  a  provision  that  the  mortgagor  shall 
pay  all  the  taxes  assessed  on  the  land.  By 
I  the  Act  the  Legislature  attempts,  in  viola- 
tion of  such  contracts,  to  divide  the  tax,  and 
compel  the  payment  of  a  part  of  it  by  the 
mortgagee,  which  by  section  85  of  the  Act 
may  be  compelled  by  seizure  of  his  person- 
al property.    That  section  provides: 

'^If  any  person  shall  neglect  or  refuse  to  pay 
any  tax  assessed  to  him,  or  upon  any  mort- 

f;age  or  other  obligation  taxed  as  an  interest 
n  lands  owned  by  such  person,  as  provided 
by  this  Act,  the  township  treasurer  snail  col- 
lect the  same  by  seising  the  personal  prop- 
erty of  such  person,  to  an  amount  sufficient 
to  pay  such  tax,  fees,  and  charges  for  subse- 
quent sale,  whenever  the  same  may  be  found 
in  the  county,  from  which  seizure  no  prop- 
erty shall  be  exempt."  The  law  under 
which  the  mortgage  was  given  did  not  pro« 
hibit  the  entering  into  contracts  by  which 
the  mortgagor  was  compelled  to  pay  the  tax 
assessed  upon  the  whole  land.  The  contract 
in  the  mortgage  is  that  the  mortgagor  shall 
pay  the  tax.  The  Legislature  now  provides 
that  the  amount  of  the  mortgage  shall  be 
deducted  from  the  value  of  the  land,  and 
that  the  mortgagees  shall  pay  the  tax  on  that 

Eart,  and  compels  the  payment  by  distress  of 
is  personal  property.  A  bare  statement  of 
this  proposition  shows  a  violation  of  the 
Constitution,  as  it  clearly  violates  the  ob> 
ligation  of  the  contract. 

The  whole  scheme  of  taxation  of  mort- 
gages, and  the  collection  of  the  taxes  there- 
on, by  the  methods  pointed  out  by  this  Act, 
are  so  defective  that  for  this  reason  the 
whole  Act  should  fail.  Let  us  take  a  few 
examples  of  the  practical  workings  of  the 
sdieme.  The  mortgage  Interest  is  to  be  as- 
sessed in  the  taxing  district  where  the  land 
is  situated.  In  case  the  mortgage  covers 
lands  in  more  than  one  taxing  district, 
which  is  frequently  the  case,  the  law  pro- 
vides as  to  future  mortgages,  when  this  is 
shown  to  be  the  case,  that  they  shall  not  be 
entitled  to  record  unless  Uiere  be  appended 
a  statement  showing  the  proportionate 
amount  to  be  assessed  as  an  interest  on  each 
parcel  in  the  different  assessing  districts. 
There  is  no  sufficient  provision  in  regard  to 
existing  mortgages  for  ascertaining  these 
facts.  The  only  provision  relatinjr  to  them 
is  that  ''it  shall  be  the  duty  of  the  holder  of 
any  such  mortgage  ...  to  file  with  the 
supervisor  or  assessing  officer  of  the  town- 
ship or  assessing  district  in  which  the  land 
or  real  property  affected  thereby  is  situate, 
before  the  10th  day  of  April  of  each  year 
a  written  statement,  under  oath,  of  all  his 
estate  situate  in  such  township  or  assessing 
district,  liable  to  assessment  and  taxation 
under  the  provisions  of  this  Act:  otherwise, 
a  written  statement  of  the  mortgagee's  in- 
terest of  any  such  real  estate  may  be  fll^ 
with  the  supervisor  by  the  mortgagor  or 
owner  of  the  fee. "  In  other  words,  as  to  ex- 
I  i sting  mortgages  the  only  means  the  assess- 
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Ing  officer  lias  In  ascertaining  the  yalae  of 
the  mortgage  interest  in  each  Daroel,  when 
situate  in  separate  assessing  districts,  are 
these  statements  of  the  mortgagor  or  mort- 
gagee. If  they  are  both  nonresidents,  as 
the  case  often  happens  to  be,  and  the  mort- 
gage is  upon  real  property  in  different  as- 
sessing districts,  there  is  no  way  pointed  out, 
except  as  above  stated,  to  ascertain  the  facts ; 
and,  if  the  parties  are  not  accessible  then  no 
means  is  given  to  ascertain  the  facts.  Let 
us  suppose  the  case  of  a  mortgage  given  by 
a  resident  of  Detroit,  or  by  an  owner  resid- 
ing out  of  the  state,  upon  lands  in  Oscoda 
and  Roscommon  counties,  in  the  lower  penin- 
sula, and  Chippewa  county,  in  the  upper 
Seninsula.  The  supervisors  in  Oscoda  and 
loscommon  counties  enter  the  land  for  assess- 
ment upon  their  respective  rolls,  and  then 
find  it  incumbered  by  a  mortgage  covering 
lands  in  the  other  two  counties,  and  they  at- 
tempt to  apportion  the  mortgage  upon  the 
several  parcels  of  land  in  all  the  counties  ac- 
cording to  their  respective  values.  How  can 
it  be  done?  The  land  is  assessed,  **  Owner 
unknown. "  The  mortgagee  is  a  nonresident. 
Neither  can  be  reached.  Must  a  supervisor 
ascertain  the  facts  and  apportion?  And,  if 
the  facts  cannot  be  found,  how  shall  he  ap- 
portion? This  is  one  of  the  many  problems 
which  the  law,  in  its  crude  state,  presents. 

Again,  in  the  matter  of  review  under  this 
statute.  If  the  mortgagee  does  not  appear 
before  the  board  of  review,  he  will  be  barred 
from  contesting  the  amount  of  his  tax  in  any 
court,  as  he  will  have  an  opportunity  to  ap- 
pear before  that  body,  and  such  an  appearance 
or  opportunity  for  an  appearance  would  be 
legaraed  as  his  day  in  court  upon  the  ques- 
tion of  the  amount  of  bis  assessment.  Mort- 
gagees must  therefore  be  on  the  watch  in 
every  assessing  district  where  their  mortgages 


may  be  assessed, — and  a  mortgage  may  be  as- 
sessed in  «very  assessing  district  where  any  of 
the  land  lies  covered  by  it,— or  suffer  the  con- 
sequences of  an  over  assessment  or  overvalu- 
ation by  each  assessing  officer  on  the  one  mort- 
gage. Take  the  case  of  the  savings  banks 
and  insurance  companies  situate  in  Detroit, 
all  of  which  are  organized  under  the  laws 
of  this  state.  They  own  nearly  $14,000,000 
of  real -estate  mortgages  held  by  them  as  se- 
curity to  depositors  in  banks  and  policy- 
holders in  insurance  companies.  Many  of 
these  mortgages  cover  more  than  one  piece 
of  land,  and  presumably  lands  which  are 
situated  in  two  or  more  taxing  districts  are 
covered  by  the  same  mortgage.  These  mort- 
gages are  upon  lands  in  different  parts  of  the 
state.  The  assessing  officers  not  having  the 
values  at  hand  by  wnich  they  can  apportion 
the  mortgage  according  to  the  value  of  each 
parcel  of  land,  each  assessing  officer  may  as- 
sess the  mortgage  in  each  district  accoiding 
to  his  own  view  as  to  the  proportion  which 
it  bears  to  the  whole  land.  Must  the  bank 
or  insurance  company,  in  order  to  prevent 
an  overvaluation  in  each  district,  appear  be- 
fore the  board  of  review,  or  in  default 
thereof  be  held  to  the  amount  assessed  against 
the  mortgage  in  each  district?  The  law 
does  not  define  how  these  matters  may  be  ar- 
ranged. Many  other  defects  could  be  pointed 
out,  and  the  imperfections  of  the  law  shown. 
These  defects  ma^  not  prove  insurmountable 
barriers  to  a  valid  assessment,  but  I  have 
cited  them  to  show  the  difficulties  of  carry- 
ing the  law  into  effect. 

Upon  the  questions  which  have  not  been 
discussed  by  my  Brother  Grant  or  mvself,  I 
concur  fully  in  the  views  of  my  brother 
Montffomerv.  I  am  of  the  opinion,  however, 
that  the  writ  of  mandamus  should  be  denied. 
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Gondenmation  oflaaid  far  a  private  road 

to  be  laid  out  upon  the  application  of  a  particular 


Individual  and  paid  for  and  kept  in  repair  by 
him  Is  for  a  public  porpose  where  the  road  is  in 
fact  for  public  use  by  all  who  desire  to  use  It 

(JuneC,  ISttB.) 

APPEAL  by  defendant  from  a  Judgment  of 
the  District  Court  for  Latah  County  in 
favor  of  plaintiff  in  a  proceeding  instituted  to 


KoTX.— CovMtituttonollty  of  conAemnatiim  proeeeA- 
inQ8  to  esUMith  a  privaU  road. 

The  dedsiODa  on  this  subject  are  in  much  appar^ 
ent  conflict  which  is  to  some  extent  real.  Ifeny 
cases  have  dodded  that  the  establishment  of  a  pri- 
vate way  by  condemnation  proceedlnfiis  is  uncon- 
■tltutiODal  although  Just  compensation  is  piovided 
wbere  the  road  is  for  Individual  or  private  use 
alone,  as  such  a  taking  of  land  Is  not  for  a  public 
use.  Nesbitt  v.  Trumbo,  39  ni.  110, 89  Am.  Dec.  890; 
Osbom  V.  Hart,  24  Wis.  89. 1  Am.  Rep.  161;  Taylor 
V.  Porter,  4  Hill,  140;  Wit  bam  v.  Osbum,  4  Or.  818, 
18  Am.  Rep.  287:  Logan  v.  Stogdale,  8  L.  R.  A.  68, 
123  lud.  372;  Sadler  v.  Langham,  34  Ala.  811;  Crear 
▼.  CrosBly,  40  IlL  175;  Johnson  v.  Clayton  County,  61 
Iowa,  80;  Stewart  v.  Hartman,  46  Ind.  331;  Clack  v. 
White,  2  Swan,  MO;  Tamer  v.  Martin,  21  W.Ya.  688. 
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This  doctrine  can  hardly  be  said  to  be  in  any  dis- 
pute, but  tiie  courts  do  in  fact  divide  on  the  ques- 
tion as  to  what  use  is  for  individual  or  private  use 
alone. 

Other  decisions  hold  that  a  road  although  denom- 
inated a  private  road  which  when  established  be- 
comes a  way  over  which  all  who  had  occasion  may 
lawfully  pass  is  public  and  that  the  Legislature 
may  provide  for  the  condemnation  of  land  there- 
for. Sherman  v.  Buiok,  82  Cal.  241,  01  AnL  Dec.  677; 
Denham  v.  Bristol  County  Comrs.  108  Mass.  205;  Po- 
copson  Bead,  16  Pa.  16;  Be  Private  Road  in  Red- 
stone Twp.  112  Pa.  183;  Hickman*s  Case,  4  Harr. 
(Del.)  680;  Brewer  v.  Bowman,  9  Ga.  87;  Robinson 
V.  Swope,  12  Bush,  21. 

In  Delaware  aprivate  road  is  held  to  be  a  part  of 
the  system  of  pubUo  roads  and  open  to  the  public 


See  also  16  L.  R.  A.  586;  19  L.  R.  A.  647;  20  L.  R.  A.  241,  662;  22  L.  R.  A.  496. 
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condemn  land  for  a  right  of  way  in  which  de- 
fendaDt  was  awarded  i|100  damages  for  land 
taken  from  him.    Afflrmed. 

The  facts  are  stated  io  the  opinion. 

Meuri,  Freund  A  IsoughMryp  for  appel- 
lant: 

Section  983  of  the  Revised  Statutes  of  Idaho 
is  unconstitutional  for  the  reason  that  it  at- 
tempts to  authorize  the  taking  of  private  prop- 
erty for  a  private  use  or  benefit. 

Cooley,  Const.  Lim.  8d  ed.  *530;  Re  Albany 
Street,  11  Wend.  149, 25  Am.  Dec  618;  OiUan 
V.  Eutchinion,  16  Cal.  154. 

The  taking  of  private  property  for  a  private 
road  is  not  conferred  by  the  right  of  eminent 
domain,  hence  when  the  Legislature  undertakes 
to  authorize  such  appropriation  of  private 
property,  it  is  an  attempted  delegation  of 
power  not  possessed  by  the  Legislature  nor  the 
people  in  legislative  capacity,  and  is  unconsti- 
tutional. 

See   Cooley,  Const.  Lim.  8d  ed.  p.  580; 


Smith,  Const  Btal  2d  ed.  p.  477;  7  Lawson, 
Rights,  Rem.  &  Pr.  p.  6114;  Taylor  v.  Porter, 
4  mil,  140,  40  Am.  Dec.  274;  Witham  v.  (h- 
burn,  4  Or.  318,  18  Am.  Rep.  287;  Dickey  v. 
Tenniton,  27  Mo.  878;  Logan  v.  Stogdale,  8  L. 
R.  A.  58,  128  Ind.  872;  Com.  v.  Cambridge,  7 
Mass.  158;  NetbiU  v.  T}rumbo,  89  Rl.  110,  89 
Am.  Dec.  290;  Orear  v.  Cron^ey,  40  Dl.  175; 
Stewart  v.  Hartman,  46  Ind.  831;  Btackman 
V.  Halvee,  72  Ind.  515;  Wild  v.  Deig.  43  Ind. 
455,  18  Am.  Rep.  899;  Re  Eureka  Basin  W.  dt 
Mfg.  Co,  96  N.  Y.  48;  0«6wn  v.  EaH,  24  Wis. 
89,  1  Am.  Rep.  161;  Bankhead  v.  Brown,  25 
Iowa,  540;  Embury  v.  Conner,  8  N.  Y.  611; 
Baker  v.  Braman,  6  Hill,  47, 40  Am.  Dec.  887; 
Sadler  v.  Langham,  84  Ala.  811. 

When  the  public  is  only  incidentally  bene- 
fited, the  right  of  eminent  domain  does  not 
obtain. 

Cooley,  Const.  Lim.  8d  ed.  *580,  581;  7 
Lawson,  Rights,  Rem.  A  Pr.  p.  6118;  B$ 
Eureka  Bonn  W.  db  Mfg.  Co.  96  N.  Y.  42; 


althouflrh  made  on  a  private  petition.  Hlokman*s 
Case,  supra. 

In  New  flampshlie  all  ways  laid  out  by  the  se- 
leotmen  are  held  to  be  pubUo  although  they  are 
made  for  the  particular  aocommodation  and  at  the 
ezpoDse  of  individuals  and  it  is  also  held  that  the 
town  is  under  obligation  to  repair  them  so  far  as 
the  public  aocommodation  requires.  Metcalf  v. 
Bingham,  8  N.  H.  460;  Proctor  v.  Andover,  4St  N.  H. 
848. 

In  Massachusetts  a  *^rlvate  way  for  the  use  of 
one  or  more  of  the  Inhabitants**  of  a  town,  which 
the  statute  authorises  to  be  laid  out  by  selectmen. 
Is  a  public  road.  Denham  v.  Bristol  County  Comzs. 
108  Mass.  206. 

In  Vermont  a  pent  road  is  also  a  public  highway. 
Whitingham  v.  Bowen,  88  Vt.  817. 

In  Ohio  a  township  road  Is  for  the  public  use  and 
consequently  land  may  be  condemned  therefor. 
Ferris  v.  Bramble,  6  Ohio  St.  100;  Shaver  v.  Starrett, 
6  Ohio  St.  40S. 

In  New  Jersey  It  Is  said  that  a  private  road  Is  pub- 
lic in  Its  character  and  use,  andithat  every  citizen 
has  a  rlgbt  to  travel  over  It.  Allen  v.  Stevens,  80 
N.  J.L.GC4:  Perrinev.Farr,28N.J.  L.868. 

In  Alabama,  although  a  statute  authorizing  the 
condemnation  In  such  a  case  had  been  enforced  in 
Long  V.  OommlsRloners*  Ct.,  18  Ala.  488,  without 
raising  the  constitutional  questloD,  1^  was  held  In  a 
later  case  that  as  there  was  nothing  in  the  statute 
that  authorized  public  travel  on  such  a  road,  the 
taking  by  condemnation  was  unconstitutional. 
Sadler  v.  Langham,  34  Ala.  81L 

But  in  Steele  v.  County  Comrs.,  88  Ala.  804,  it  was 
held  that,  under  the  new  Alabama  Constitution  of 
1861,  providing  that  ''the  right  of  way  may  be  se- 
cured by  law  to  persons  and  corporations"  over 
the  land  of  other  persons  and  corporations,  a  stat- 
ute authorizing  condemnation  for  a  private  road 
was  constitutional. 

In  Witham  v.  Osbum,  4  Or.  818, 18  Am.  Rep.  887, 
as  in  many  of  the  other  cases,  in  which  the  road 
is  held  to  be  private,  it  is  said  that  the  statute  con- 
tains DO  provision  that  the  road  shall  be  public  or 
that  they  may  be  kept  open  if  the  individual  at 
whose  instance  they  are  established  seeks  to  close 
them. 

In  Dickey  v.  Tennison,  87  Mo.  878,  a  private  act 
to  establish  a  'Neighborhood  road"  was  held  un- 
constitutional on  the  ground  that  it  was  not  for  a 
public  use  where  the  petitioner  was  required  to  pay 
all  expenses  including  the  fees  of  the  commission- 
ers. The  court,  however,  distinguished  this  from 
oases  under  the  general  statute  to  enable  persons 
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to  secure  a  right  of  way  which  contemplated  only 
a  recognition  to  the  right  independent  of  statute  to 
a  way  of  necessity. 

A  private  road  to  a  traot  of  enclosed  land  on 
which  the  owner  does  not  reside  is  merely  for  a 
private  use  and  condemnation  therefor  is  not  con- 
stitutionaL    Vamer  v.  Martin,  81  W.  Va.  634. 

In  Pells  V.  Boswell,  8  Ont.  Bep.  080,  0  Am.  &  Eng-. 
Corp.  Cas.  85S,  the  court  decides  that  the  opening 
of  a  street  merely  in  the  Interest  of  two  individuals 
who  objected  to  pay  what  the  owner  demands  for 
the  coveted  strip  of  land  may  be  enjoined. 

In  Com.  V.  Sawin,  8  Pick.  547,  it  Is  decided  that  a 
highway  cannot  be  laid  out  in  consideration  of  the 
bond  of  an  Individual  to  pay  part  of  the  expense.  If 
the  common  oonvonlence  Is  not  sufficient  to  war- 
rant it,  wholly  at  the  expense  of  the  town,  as  thia 
would  not  be  taking  the  land  solely  for  public  uaa. 

Outlet  /or  communieotfon  lOttA  puhlle. 

In  Iowa  the  right  to  condemn  land  for  a  private 
road,  although  laid  out  to  reach  the  residence  of  a 
citizen,  is  denied  even  where  condemnation  for  a 
public  road  would  be  proper.  The  decision  is  based 
In  part  on  the  fact  that  the  public  is  not  bound  to 
work  the  road  and  that  there  is  nothing  to  prevent 
the  petitioner  from  dosing  it  up,  thus  showing  thai 
the  road  Is  private.  Bankhead  v.  Brown,  85  Iowa, 
540. 

On  the  other  hand,  It  Is  held  that  a  citizen  canuot 
defeat  a  proceeding  to  lay  out  a  public  road  to 
reach  his  residenoe  on  the  ground  that  It  Is  only  a 
private  road,  as  a  road  to  reach  the  residenoe  of  a 
citizen  and  prevent  his  isolation  is  for  a  public  usa^ 
Johnson  v.  Clayton  County,  61  Iowa,  60. 

In  Wild  V.  Deig,  43  Ind.  455, 18  Am.  Rep.  808,  It  to 
held  that  a  private  road  is  not  public  so  aa  to  justi- 
fy a  condemnation  of  land  therefor  on  the  ground 
that  it  is  a  branch  of  the  highway  and  part  of  tha 
system  and  that  the  power  has  long  been  exercised 
and  undisputed  and  that  the  public  is  Interested  in 
securing  to  every  citizen  a  way  to  and  from  his 
land  where  the  private  road  cannot  be  used  by  the 
public,  but  that  a  public  road  should  be  laid  oui 
Instead  if  any  road  is  necessary. 

The  fact  that  a  freeholder  is  shut  off  from  a 
highway  and  his  land  and  residenoe  entirely  sur- 
rounded by  that  of  other  persons,  does  not  prevent 
a  statute  authorizing  the  condemnation  of  a  pri- 
vate road  across  the  land  of  another  person  from 
being  unconstitutionaL  Logan  v«  Stogdale,  8  U 
B.  A.  58, 128  Ind.  878. 

But  the  doctrine  of  the  above  cases  is  in  conflict 
with  that  announced  In  other  cases  Tollowing. 
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Lewis,  Em.  Dom.  g  206;  Com.  r.  OamMdge, 
7  Mass.  166. 

it  is  not  tbe  policy  of  'the  governmental 
powtT  of  this  state  to  extend  the  right  of  em- 
inent domain  to  answer  the  whim  or  personal 
and  pecuniary  motive  and  interest  of  everv  in- 
dividual or  of  indi?idua1s  for  personal  gain  or 
even  personal  convenience. 

Cdtter  V.  Tide  Water  Co.  18  N.  J.  Eq.  54;  2 
Bouvler,  Law  Diet.  p.  488;  Tiedeman,  Pol. 
Powen,  p.  382.' 

Measn,  Forney  ib  TiUingflutst  and 
Mitchell  A  West*  for  resxx)ndent: 

Although  the  Legislature  has  miscalled  these 
roads  "private  roads"  so  as  to  classify  them, 
itill  they  are  not  private  roads  but  are  for  the 
public  use. 

Sfierman  v.  Buick,  82  Cal.  242,  91  Am.  Dec. 
677;  Monterey  County  v.  Cuehing,  88  Cal.  607. 

Section  983  was  adopted  directly  from  the 
California  Code,  and  under  its  provisions  a 
very  large  number  of  this  class  of  roads  have 
been  opened  and  are  now  used.    In  accord- 


ance with  the  familiar  rule  that  !o  adopting 
the  laws  of  any  state  we  also  adopt  the  deci£ 
ions  upon  these  laws,  these  decisions  in  Cali- 
fornia must  be  binding  upon  ua 

See  also  BeU  v.  Prouiy,  48  Vt.  279:  Whii^ 
ingham  v.  Boioen,  22  Vt.  817;  Brock  v.  Bamett, 
57  Vt  172;  Harvey  v.  Tkomae,  10  Watts,  63, 
86  Am.  Dec.  141. 

Morg^an,  J,,  delivered  the  opinion  of  the 
court: 

On  or  before  the  15th  day  of  July,  1890,  a 
petition  in  due  form  was  presented  to  the 
board  of  county  commissioners  of  Latah  coun- 
ty, praying  for  the  establishment  of  a  private 
or  bv  road  over  the  lands  belongincr  to  the  de- 
fendant, E.  G.  Peterson,  described  in  plaintiff's 
complaint.  On  said  15th  day  of  July  tbe 
board  of  county  commissioners  appointed  three 
viewers,  and  directed  that  said  viewers  should 
meet  on  the  5th  day  of  September,  1890,  and 
view  and  survey  and  mark  out  said  road,  and 
estimate  the  damages  accruing  to  nonconsent- 


Thus,  In  Kentucky  a  paaswaj  to  enable  a  dtisen 
to  attend  courts,  elections,  churches  or  mills,  or  to 
reach  an  established  hl^rbway,  is  reivarded  as  for  a 
public  purpose.    Bobinson  v.  Bwope,  12  Bush,  21. 

So  in  Brewer  v.  Bowman,  9  Oa.  87,  It  to  said  that 
tbe  pubUo  have  an  interest  in  permitting  the  own- 
er of  land  to  have  an  outlet  to  a  public  road  so  that 
be  can  get  out  to  elections,  and  to  perform  jury 
duty,  road  duty,  militia  or  patrol  duty,  give  evi- 
dence in  court  and  carry  produce  of  bis  land  to 
market*  In  thto  case,  however,  the  statute  author- 
ising condemnation  of  land  for  a  private  road  was 
held  unconstitutional  because  no  provision  was 
■Bade  for  compensation. 

Tbe  same  doctrine  seems  to  be  Implied  in  the  de- 
dsloDS  below  cited  from  North  Oarollna,  Michigan, 
and  Pennsylvania. 

JTeeeastty  of  road. 

In  Pennsylvania  the  constitutionality  of  statutes 
aothorixlng  the  condemnation  of  land  for  a  pri- 
vate road  does  not  seem  to  have  been  directly  con- 
tested and  passed  upon  but  the  dectoions  limit  the 
right  to  a  road  which  to  strictly  necessary.  Pocop- 
■on  Road.  IS  Pa.  IS:  As  Private  Road  In  Red- 
stone Twp.  112  Pa.  188. 

In  People  v.  Richards,  88  Mich.  214,  It  to  held  that 
mere  conventenoe  will  not  Justify  condemnation 
for  a  private  road,  but  that  It  can  be  had  only 
where  there  to  no  other  way  of  access  to  the  lands  of 
the  applicant,  and  that  the  accommodation  of  lot- 
ownesB  to  get  access  to  a  village  plat  to  Insufficient. 

So  in  Rundel  v.  Blakeslee,  47  Mich.  675,  It  to  held 
that  there  must  be  an  express  finding  that  the  road 
li  necessary. 

So  in  Ool^Ue  v.  Judy,  78  Mo.  861,  it  to  held  that 
the  fact  that  the  way  sought  to  a  ^  way  of  neces- 
sity," to  a  jurisdictional  fact  which  must  be  set  out 
In  the  petition. 

In  North  Oarollna  condemnation  of  land  for  a 
private  road  which  to  **  necessary,  reasonable,  and 
just*^  to  also  permitted,  but  It  seems  that  the  ques- 
tiOQ  of  the  constitutionality  has  not  been  explicitly 
oonsidered.    Warliok  v.  Lowman,  108  N.  0. 122. 

Thus  In  Burgwyn  v.  Lookbart,  60  N.  C.  268,  and 
Uayo  V.  Thlgpen,  107  N.  C.  68,  It  to  held  that  a  way 
to  cot  necessary,  reasonable,  and  iust  If  there  to 
another  oonvenlent  outlet  to  a  public  road;  and 
in  Lea  v.  Johnston,  81  N.  C.  16,  it  to  held  that  a 
public  road  to  which  access  may  be  had  defeats 
the  right  although  It  to  not  so  oonvenlent  as  a 
proposed  private  road. 

But  It  to  decided  In  Caroon  v.  Doxey,  48  X.  0.  28, 
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that  a  private  road  cannot  l)e  obtained  by  condem-  • 
nation  to  reach  imlmproved  Ismd  which  to  used 
onl3'  as  a  range  for  cattle  as  the  statute  requires 
the  owner  to  be  **settled**  upon  the  land  for  which 
an  outlet  to  claimed. 

8o  In  Kentucky  one  who  resides  upon  a  tract  of 
land  which  to  situated  upon  a  public  highway 
cannot  oondenm  a  passageway  over  the  lands  of 
another  merely  for  the  benefit  of  a  tract  of  land 
which  to  entirely  surrounded  by  the  land  of  other 
persons.  Robinson  v.  Swope,  12  Bush,  21:  Shake 
V.  Frasier,  18  Ky.  L.  Bep,  888w  See  also  V  amer  v. 
Martin,  21  W.  Va.  688. 

In  Missouri  a  private  road  If  it  to  a  way  of  neces- 
sity may  be  condemned  over  another*s  land.  Barr 
V.  Flynn,  8  West.  Rep.  777, 20  Mo.  App.  888. 

So  in  Snyder  v.  Warf  ord,  11  Mo.  OS,  40  Am.  Deo. 
04,  it  to  said  that  a  right  of  way  by  necessity  being 
merely  an  easement,  a  statute  authorising  the  es- 
tablishment of  such  a  right  over  the  land  of  an- 
other to  not  unoonstltutionaL  The  decision  pro- 
ceeds on  the  theory  that  such  right  of  way  eztots 
Independently  of  the  statute  and  that  the  act  only 
provides  a  oonvenlent  mode  of  locating  the  way. 

But  in  Stewart  v.  Hartman,  40  Ind.  880,  and  Qaok 
V.  White,  2  Swan,  640,  the  doctrine  that  a  right  of 
way  by  necessity  exists  whenever  land  to  entirely 
enclosed  by  that  of  others,  and  therefore  that  a 
statute  authorizing  the  condemnation  for  a  private 
road  In  such  a  case  to  constitutional  as  a  mere  rec- 
ognition of  a  prior  right,  to  denied  and  it  to  ex- 
pressly held  that  no  such  way  of  necessity  exists 
over  a  stranger*s  land,  but  that  It  depends  upon  an 
implied  grant. 

Tbe  fact  that  only  an  easement  to  taken  for  a 
private  road  does  not  prevent  the  taking  from  be- 
ing unconstitutional  as  It  amounts  practically  to 
taking  the  land.    Crear  v.  Crossly,  40  HI.  173. 

A  general  review  of  all  the  authorities  leads  to 
the  conclusion  that  condemnation  of  land  for  a  so- 
called  private  road  the  expense  of  which  the  peti- 
tioner to  required  to  pay  in  whole  or  In  part,  ought 
not  to  be  held  unconstitutional  if  the  roeid  to  In 
fact  open  for  the  use  of  the  public  Thto  doctrine 
has  evidently  gained  ground  during  the  time  In 
which  the  question  has  been  in  dtopute,  and  in 
several  states  express  oonstltutional  provtoions 
have  been  made  in  favor  of  the  right  to  condemn 
lands  for  private  roads,  as  in  Alabama,  art.  1,  0  24; 
Colorado,  art  2,  fi  14;  Illinois,  art  4,  fi  80;  Michigan, 
art  18, 1 14;  Missouri,  art  2,  fi  20;  New  York,  art  I, 
fi  7,  and  perhaps  in  some  other  states^      Bl  ^  R. 
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ing  land-ownexa.  The  said  Tlewers  met  as 
directed;  surveyed  and  marked  out  the  road; 
platted  and  mapped  the  same;  made  their  re- 
port to  said  board,  which  thereupon  ordered 
the  road  overseer  to  tender  to  defendant,  who 
was  a  noncoDsentinp  land-owner,  the  sum  of 
money  awu^ed  to  him,  which  sum  the  defend- 
ant refused  to  accept  Thereupon  this  suit 
was  commenced.  The  cause  was  tried  before 
the  Hon.  W.  G.  Piper,  Judge^  and  a  Jury. 
The  Jury  assessed  Use  damages  accruing  to 
defendant  at  $100.  Judgment  of  condemnation 
was  thereupon  entered.  Defendant  appealed 
from  said  Judgment  to  this  court.  The  prin- 
cipal contention  of  the  appellant  is  that  the  act 
of  the  territorial  Legislature,  to  wit,  section 
938,  Rev.  Stat.  Idaho,  is  unconstitutional,  for 
the  reason  that  it  attempts  to  take  private 
property  for  private  use.  It  Is  a  general  rule 
that  the  right  of  eminent  domain  does  not  im- 
ply a  right  in  the  sovereign  power  to  take  the 
property  of  one  citizen,  and  transfer  it  to  an- 
other, even  for  a  full  compensation,  where  the 
public  Interest  will  be  in  no  way  promoted  by 
such  transfer.  This  doctrine,  in  the  absence 
of  any  constitutional  provision,  is  established 
by  a  long  line  of  decisions  not  necessary  here 
to  enumerate.  Among  other  decisions,  the 
appellant  cites  OAom  v.  Hart,  24  Wis.  89,  1 
Am.  Rep.  161.  The  sUtute  of  Wisconsin 
authorized  the  laying  out  of  private  roads  upon 
Uie  application  of  any  freeholder,  such  appli- 
cant to  pay  all  damages  and  coats.  To  this 
was  added  by  the  same  statute  the  farther  pro- 
vision that  *'8uch  private  road,  when  so  laid 
out,  shall  be  for  the  use  of  the  applicant,  his 
heirs  or  assigns,  .  .  .  nor  shall  the  owner 
of  the  land  through  which  such  roads  shall  be 
laid  out  be  permitted  to  use  Uie  same  as  a  road, 
unless  he  shall  have  signified  his  intention  of 
00  doing,  .  .  •  before  the  damages  were 
ascertained.*'  The  court  held  in  alK»ve  case 
that,  inasmuch  as  the  public  could  not  use  such 
road,  and  had  no  interest  in  it,  and  the  owner 
of  the  land  could  not  use  it,  the  law  could  not 
be  sustained.  It  will  be  noticed  that  our  Statute 
(sec.  988  et  seq,)  contains  no  such  exclusive 
provisions,  but  a  private  road,  when  opened, 
can  be  used  for  any  purpose  to  which,  it  is 
adapted  bv  the  general  public  and  by  any  in- 
dividual thereof.  In  the  same  case  the  court 
says:  **  In  some  of  the  states  it  has  been  held 
that  these  roads,  although  termed  'private,'  yet 
were  in  fact  public,  roads,  so  far  as  the  riffht 
to  use  them  was  concerned,  and  upon  uiis 
ground  the  power  of  the  Legislature  to  author- 
ize them  to  be  laid  out  has  been  sustained." 
Oibcym  v.  HaH,  24  Wis.  91,  1  Am.  Rep.  161; 
Perrine  v.  Farr,  22  N.  J.  L.  856;  Be  Hickman, 
4  Harr.  (Del.)  580.  In  case  of  WWiam  v.  Oa- 
burn,  4  Or.  818, 18  Am.  Rep.  287,  also  cited  by 
appellant,  the  court  holds  that  private  property 
cannot  be  taken  for  exclusively  private  use, 
whether  compensntion  be  made  or  not;  but  the 
court  also  holds  that  the  Legislature  may  pro- 
vide for  the  establishment  oi  private  roads,  or 
•'byways,"  as  they  are  termed  in  our  statute, 
by  providing  that  they  shall  be  public  instead 
of  private  roads,  and  that  they  may  be  used  by 
the  public.  It  will  be  noticed  that  the  decree 
of  the  court,  in  the  case  at  bar,  directs  that  the 
said  highway  shall  be  opened  for  the  use  and 
benefit  of  the  said  P.  N.  Lunstrum,  the  appli- 
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cant,  and  the  general  public,  so  that  the  decree 
itself  provides  that  it  shall  be  a  public  as  well 
as  a  private  road. 

In  NesbiU  v.  Tmmbo,  89  111.  110,  89  Am. 
Dec.  290,  and  Orear  v.  Orosdy,  40  HI.  175,  the 
court  holds  that  section  98  of  the  Act  of  1861 
(111.  Stat.  p.  268)  is  unconstitutional,  for  the 
reason  that  it  transfers  the  use  of  the  land 
condemned  to  the  person  for  whose  use  the 
road  was  established,  his  heirs  and  assigns, 
forever.  The  owner  is  deprived  of  its  use,  and 
the  other  acquires  its  use  perpetually.  For 
all  practical  purposes,  this  amounts  to  a  trana- 
fer  of  the  land.  It  will  be  seen  that  this  stat- 
ute is  very  different  from  section  988,  Idaho 
Rev.  Stat  The  owner  of  the  soil  and  the  gen- 
eral public  has  as  much  interest  in  and  the 
right  to  the  use  of  such  private  road,  as  fully 
and  completely,  as  the  person  upon  whose  ap- 
plication it  Is  opened;  and  the  ^ect  would  be 
that,  if  the  use  of  the  land  for  such  purpose 
should  cease,  it  would  revert  to  the  owner  of 
the  soil.  In  the  two  last  named  cases  Mr.  Jus- 
tice Lawrence,  one  of  the  most  eminent  Juriata 
of  his  time,  dissents  from  the  opinion  of  the 
court,  and  givine  his  reasons,  in  (A^ar  v.  Oros^- 
ly,  he  says:  "  tf  the  government,  after  mak- 
ing a  grant,  owns  all  the  surrounding  landa, 
the  grantee  takes  a  right  of  way  over  the  sur- 
rounding land  to  the  public  highway  as  an 
Incident  to  his  grant;  and  if  the  government 
retains  the  title  to  a  tract  of  land,  having  sold 
the  land  surrounding  it  on  every  side,  a  right 
of  way  to  a  public  road  is  reserved  by  Impli- 
cation. This  right  of  way  continues  in  both 
cases,  both  in  favor  of  and*  against  subsequent 
grantees,  for  it  is  a  right  created  bv  operation 
of  law,  and  from  necessity,  to  enable  owners 
to  enjoy  their  lands.  I  consider  our  statute  in 
regard  to  private  roads  as  simply  based  on  this 
common- law  right,  and  regulating  its  exercise. 
The  right  exist^  before  the  Act  was  passed,  by 
the  established  rules  of  the  common  law  in 
regard  to  the  construction  of  grants."  These 
reasons  applv  with  ecjual  force  to  our  own 
statute,  and  in  our  opinion  would  be  sufl9cient 
reason  for  upholding  it,  were  there  no  othet 
authority.  There  is  abundant  authority,  how- 
ever, for  sustaining  the  statute  in  the  decisions 
of  the  courts.  Where  the  road,  though  laid 
out  upon  the  application  and  paid  for  and  kept 
in  repair  by  a  particular  individual,  who  ia 
especially  accommodated  thereby,  is,  in  fact,  a 
public  road,  and  for  the  use  of 'all  who  may 
desire  to  use  it.  then  It  is  regarded  as  accom- 
plishing a  public  purpose  for  which  land  may  be 
condemned.  Lewis,  £m.  Dom.  §  167:  8/iaf)er 
V.  Starrett,  4  Ohio  St.  494;  F&rru  v.  Bramble, 
6  Ohio  St.  109;  Denham  v.  Bristol  County 
Camrs.  108  Mass.  202;  Sherman  v.  Buiek,  83 
Cal.  241,  91  Am.  Dec.  577,  and  cases  there 
cited;  Monterey  County  v.  Cushing,  88  Cal.  507; 
Brock  V.  Barnet,  57  Vt  172. 

The  CoDstilutioo  (art.  1,  §  14)  substantially 
recognizes  the  right  of  the  Legislature  to  pro- 
vide for  laying  out  private  roads  or  bvways,  as 
follows:  "The  necessary  use  of  lands  for 
reservoirs  or  storage  basins,  for  the  purposes  of 
irrigation,  or  for  rights  of  way  for  the  con- 
struction of  canals,  ditches,  fumes,  or  pipes, 
.  .  .  or  any  other  use  necessary  to  the  com- 
plete development  of  the  material  resources  of 
the  state,    ...    is  hereby  declared  to  be  a 
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public  use.*'  This  provision  is  certainly  suffi- 
dent  to  authorize  the  Legislature  to  provide 
for  the  establishment  of  byways,  or  pent  ways, 
as  they  are  sometimes  called,  or  private  roads, 
which'^  are  for  the  use  of  anyone  who  may  de- 
sire to  use  them.  The  necessity  for  such 
private  roads  is  apjiarent  when  it  is  stated  that 
It  would  be  impc^ble  to  improve  very  many 
valuable  tracts  of  land  in  this  state  which  are 
not  reached  by  pubhc  highways,  unless  this 
power  existed.  Such  roads  are  therefore  neces- 
fiary  to  the  complete  development  of  the  mate- 
rial resources  of  the  state.  We  are  therefore 
of  the  opinion  that  section  9^,  Idaho  Hev. 
8tat.,  is  constitutional. 

The  appellant  complains  that  the  decree  of 
the  court  authorizes  the  condemnation  of  a 
strip  of  land  only  dO  feet  wide  instead  of  60 
feet,  which  is  required  for  the  width  of  high- 
ways. It  would  seem  that  the  person  whose 
land  is  condemned  cannot  be  heard  to  complain 
that  the  court  did  not  take  SO  feet  of  land  in- 
stead of  SO  feet.  It  is  hardly  consistent  with 
his  position,  since  he  appears  here  complaining 
that  any  was  taken 


The  appellant  also  makes  the  point  that  the 
complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action.  We  think  this  point 
cannot  be  sustained.  The  ultimate  facts  only 
are  necessary  to  be  alleged,  and  these  are  suffi- 
ciently set  forth.  The  respondent  in  this  case 
complains  that  the  court  below  rendered  a 
Judgment  in  form  against  P.  K.  Lunstrum  for 
the  amount  of  the  damages  and  one  half  the 
costs,  while  it  is  undoubtedly  true  that  no 
judgment  can  be  rendered  against  one  not  a 
party  to  the  suit  As  neither  the  respondent, 
the  county  of  Latah,  nor  Lunstrum,  nor  Peter- 
son has  taken  any  appeal  from  this  part  of  the 
judgment,  it  is  not  before  this  court.  The 
condemnation  Is  made  substantially  upon  con- 
dition that  said  Lunstrum  shall  pay  the  de- 
fendant, Peterson,  the  damages  and  one  half 
the  costs,  (into  court,)  and,  upon  such  pay  menl 
or  tender,  the  decree  can  be  enforced. 

Judgment  affirmed, 

Siilliyan»  07*.  /.,  and  Hueion,  J„  concur. 
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*Wliere  property  i«  sold  and  the  pnr- 

*Head  note  by  VAijaaTua,  J. 


NOTjB.— iieiMue  of  mortganor  as  Burety  by  mortQageeU 
dealing  wUh  vendee  tono  hoe  auumed  the  mort- 

Ttie  above  case  in  denying  that  a  mortgajree  can 
hold  both  the  mortgagor  and  a  flrrantee  of  the  latter 
as  priDdpai  debtor  is  in  plain  conflict  with  the 
courts  of  Iowa  and  Oonneotiout  and  also  with  6it^ 
at  least  of  the  courts  of  Michigan  and  Missouri. 

In  Iowa  the  decisions  are  explicit  to  the  effect 
that  until  a  mortgagee  in  some  way  recognise 
the  moTtmiffor  as  surety  oniyi  he  may  treat  both 
mort«a4ror  and  his  vendee,  who  has  assumed  the 
debts,  as  prlnoipalei.  Corbett  ▼.  Waterman,  11 
Iowa,  87:  Massie  v.  Mann,  17  Iowa,  184,  James  v. 
Day,  a?  Iowa,  164^ 

In  Crawford  v.  Bdwards,  88  Mich.  854,  the  court 
sayv  that  a  mortgagee  may  treat  both  the  mort- 
raflror  and  vendee  of  the  latter,  who  assumes  the 
debt  as  principal  debtors  for  the  purpose  of  a  per- 
■onal  decree  against  them;  but  in  this  case  a  p«r- 
aoaal  decree  was  sought  only  against  the  vendee. 
In  Connecticut  Mut.  L.  Ins.  Co.  v.  Mayer,  8  Mo. 
App.  18,  the  court  says  that  as  to  the  mortgagee 
both  the  mortgagor  and  his  vendee  who  assumes 
tbe  debt  may  be  principal  debtors  or  otherwise. 
The  actual  point  decided  is  that  the  consent  of  the 
mortgagee  that  grantees  of  the  mortgagor,  who 
are  iosolvent,  may  remove  machinery  from  tbe 
premJees,  reducing  its  value  so  as  to  leave  the 
aecority  in^uffloient,  does  not  release  the  grantor. 
In  Oonneotiout  tbe  assumption  of  a  mortgage 
debt  by  a  vendee  of  the  mortgagor  makes  him  a 
principal  and  the  vendee  a  mere  surety  only  as  be- 
tween themselves  and  not  as  to  tbe  mortgagee,  or 
htoflSBigiiee,  although  such  assignee  deals  with  the 
the  vendee  as  a  principal  debtor  by  taking  an  as- 
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'to  pAjr  the  oonddi 
tion  therefor*  or  »  portion  thereof*  to 
»  creditor  of  the  wendor*  the  purchaser, 
as  between  himself  and  tbe  vendor,  becomes  the 
principal  debtor,  and  the  vendor  only  a  surety; 
and  if  the  creditor  afterwards,  and  because  of 
this  arrangement,  accepts  the  purchaser  as  a 
debtor,  be  must  accept  him  in  the  same  manner, 
and  as  his  principal  debtor,  with  the  vendor  only 
as  a  surety;  and  if  the  creditor  then,  by  a  valid 


signment  of  the  mortgage*  for  the  latter^  accom- 
modation in  order  to  give  him  further  time  for  pay- 
ment but  without  making  any  binding  contract  for 
extension.    Boardman  v.  Larrabee,  61  Conn.  88. 

Tbe  relation  between  mortgagor  and  mortgagee 
is  not  changed  by  assumption  of  the  mortgage 
debt  by  a  vendee  of  the  mortgagor  and  a  new 
mortgage  of  the  lots  purchased  by  him  to  secure 
it.    Waters  v.  Hubbard,  44  Conn.  840. 

On  the  other  hand,  the  courts  in  New  York  and 
Maryland,  and  a  circuit  court  of  the  United 
States,  hold  that  a  mortgagor  is  entitled  to  be 
treated  as  a  surety  and  released  as  such  when  tbe 
mortgagee  has  treated  tbe  mortgagor's  vendee, 
who  has  assumed  the  mortgage,  as  the  principal 
debtor  by  making  a  new  contract  with  him.  Thus 
they  hold  that  the  extension  of  time  to  the  vendee 
of  a  moricragor  who  has  assumed  the  moitgage 
debt  without  the  mortgagor's  consent  releases  the 
latter.  Union  Mut.  L.  Ins.  Co.  v.  Hanf ord,  27  Fed. 
Bep.  688;  Fish  v.  Hayward,  28  Hun,  456;  Calvo  v. 
Da  vies,  78  N.  Y.  211;  Paine  v.  Jones,  76  N.  Y.  274; 
Murray  v.  Marshall,  94N.Y.  611;  Spencer  v.  Spencer, 
05  N.  Y.  868;  George  v.  Andrews,  60  Md.  26, 46  Am. 
Bep.  706. 

But  on  the  contrary  in  Iowa,  in  accordance  with 
the  doctrine  there  adopted,  such  an  extension  of 
time  to  the  vendee  of  a  mortgagor  without  the 
latter*s  consent  will  not  release  him.  Corbett  v. 
Waterman,  11  Iowa,  87. 

So  in  Iowa  the  releaseof  apart  of  the  mortgaged 
property  which  has  been  bought  by  one  who  as- 
sumes the  debt  will  not  discharge  the  mortgagor 
although  he  does  not  consent  to  the  release.  James 
V.  Day,87 Iowa,  164i  B.  A.  K. 
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affreement  with  the  purchaser,  and  without  the 
coDBent  of  the  vendor,  extends  the  time  for  the 
payment  of  the  debt,  he  will  release  and  dis- 
chanre  the  vendor. 

(May  7, 18B3.) 

ERROR  to  the  District  Court  for  Reno 
CoUnty  to  review  a  judgment  refusing  to 
subject  the  lands  of  defendant  Caswell  to  the 
lien  of  a  judgment  in  favor  of  the  defendant. 
Union  Stove  &  Machine  Works,  in  an  action 
by  Smedley  Darlington,  to  foreclose  a  mort- 
gage upon  Caswell's  land  in  which  the  corpo- 
ration was  made  defendant,  and  set  up  a  claim 
for  independent  relief  under  its  alleged  judg- 
ment.   AfflfrrMd, 

The  facts  are  stated  in  the  opinion. 

J/r.  R,  F.  BIcGrewy  for  plaintiff  in  error: 

The  evidence  does  not  state  that  the  Fisher 
chattel  mortgage  was  for  the  Caswell  debt. 
The  demurrer  should  have  been  sustained. 

See  1  Parsons,  Cont.  7th  ed.  pp.  217-222,  and 
nota;  Story,  Prom.  Notes,  6th  ed.  §§  105, 404, 
408,  438;  Flano  Mfg,  Co,  v.  Burrowi,  40  Ean. 
861. 

There  must  not  only  be  an  agreement  of  a 
second  party  to  pay  a  debt  of  the  first  party  to 
a  third  party,  but  there  must  be  an  agreement 
of  all  parties  upon  a  sufficient  consideration  to 
accept  the  first  party  as  paymaster  exclusively, 
and  also  to  release  the  second  party. 

See  Parsons,  Cont.  7th  ed.  pp.  217-222;  Hano 
Iffy,  Co,  v.  HurratDS,  iujjra. 

There  might  be  knowledge  of  and  acceptance 
of  the  several  promises  of  Eastland  and  Fisher, 
and  without  an  agreement  to  release  Caswell, 
there  would  be  no  satisfaction  of  the  judgment 
as  to  Caswell  until  fully  paid  by  either  of  the 
obligors. 

Flano  Mfg,  Co,  v.  Burrows^  supra. 

Mesirs.  Charles  H.  Apt  and  Bownuui  ft 
Bucher,  for  defendants  m  error: 

Payment  cannot  be  proved  under  a  general 
denial. 

8t,  Louii,  Ft,  8.dW,B,Co,  v.Grove, 89  Ean. 
781. 

Where  payment  is  alleged,  proof  thereof  is 
admissible  and  the  buraen  of  proving  the 
•ame  is  on  the  party  pleading  it. 

Outtermann  v.  Schroeder,  40  Ean.  607. 

When  the  creditor  accepts  the  new  debtor, 
such  new  debtor  becomes  the  principal  and  the 
former  debtor  the  surety. 

Center  v.  McQue^ten,  24  Ean.  480;  Piano 
Hfjff.  Co.  V.  Burrows,  40  Ean.  861. 

This  extension  given  the  principal  for  value 
without  the  consent  of  the  security  released  the 
surety. 

Base  y.  Williams,  5  Ean.  488;  Bubbard  ▼. 
Ogden,  22  Ean.  868. 

The  pursuing  of  Fisher  on  his  chattel  mort- 
gage and  procuring  full  indemnity  for  the 
claim  of  the  Union  Stove  &  Machine  Works  is 
conclusive  evideuce  of  the  release  of  Caswell. 

Walker  ▼.  Crotbj/,  88  Minn.  84. 

Valentine  J,,  delivered  the  opinion  of  the 
court: 

This  was  originally  an  ordinary  action  upon 
a  promissory  note  and  a  real  estate  mort- 
gage, brougnt  in  the  district  court  of  Harvey 
county  by  Smedley  Darlington,  the  payee  and 
mortgagee,  against  John  D.  Caswell  and  Sarah 
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J.  Caswell,  husband  and  wife,  the  payors  and 
mortgagors,  to  recover  the  sum  of  $866.50  and 
interest.  The  plaintiff  also  made  the  Union 
Stove  &  Machine  Works,  a  corporation  of 
Leavenworth,  Ean.,  a  party  defendant.  As 
the  plaintiff's  claim  seems  to  have  been  admit- 
ted by  all  the  parties,  and  no  claim  of  error  is 
assigned  as  against  him,  it  will  not  be  neces- 
sary to  again  mention  his  name.  The  Union 
Stove  &  Machine  Works  answered,  setting 
forth,  among  other  thiners,  a  cause  of  action 
against  John  D.  Caswell  for  $807.82,  and  to 
enforce  an  alleged  lien  upon  the  real  estate  ia 
question,  subject,  however,  to  the  plaintiff's 
hen,  which  cause  of  action  so  set  forth  by  the 
Union  Stove  &  Machine  Works  was  founded 
upon  an  alleged  judgment  rendered  in  Its  favor 
and  against  ICaswell  on  December  8,  1886.  in 
the  district  court  of  Pratt  county,  for  the  sum 
of  $963.09,  and  a  transcript  thereof  filed  in 
the' office  of  the  clerk  of  the  district  court  of 
Harvey  county  on  December  20,  1886,  upon 
which  judgment  a  payment  was  admitted  to 
have  been  made  of  $214.  Among  other  alle- 
gations contained  in  this  answer  are  the  fol- 
lowing :  "  That  there  was  paid  on  said  judg- 
ment the  sum  of  $214  on  the  8ih  day  of  June, 
1887,  that  there  is  still  due  and  unpaid  on  said 
judgment  the  sum  of  $807.82  after  allowing 
all  credits  on  the  same."  The  defendants,  the 
Caswells.  replied  to  this  answer,  admitting  the 
judgment,  but  alleging  that  it  had  been  paid 
and  satisfied  in  the  following  manner,  to  wit : 
*'Said  John  D.  Caswell  and  Sarah  J.  Caswell 
further  allege  that  since  the  rendition  of  said 
judgment,  and  on  December  12,  1886,  one 
William  Fisher,  being  then  and  there  indebted 
to  said  Caswell  in  a  sum  greater  than  the 
amount  of  said  judgment,  assumed  the  pay- 
ment of  the  same,  and  the  said  Union  Stove  & 
Machine  Works  took  and  accepted  the  said 
William  Fisher  therefor  in  full  payment  and 
satisfaction  of  said  judgment,  taking  from  the 
said  William  Fisher  a  note  for  the  same,  se- 
cured by  both  real  and  chattel  mortgage,  and 
that  said  Union  Stove  &  Machine  Works  has 
since  foreclosed  said  mortgage  by  an  action  of 
replevin  in  the  district  court  of  Pratt  county, 
Eansas.  That  by  reason  of  the  premises  afore- 
said said  judgment  has  been  fully  satisfied, 
and  said  Cas wells  released  and  reheved  from 
the  payment  of  the  same."  The  defendants, 
the  Caswells,  with  leave  of  court,  filed  the  fol- 
lowing amendment  to  their  reply,  to  wit : 
"That  said  indebtedness  of  said  William 
Fisher  to  said  J.  D.  Caswell  arose  in  this  man- 
ner: That  on  or  about  November  27,  1886, 
said  J.  D.  Caswell  sold  and  conveyed  his  stock 
of  merchandise  and  business  house  and  lot  in 
Saratoga.  Pratt  county,  Eansas,  to  one  Wil- 
liam &stland,  who,  as  a  part  consideration 
therefor,  assumed  and  promised  to  pny  a  note 
of  the  said  J.  D.  Caswell  to  the  Union  Stove 
&  Machine  Works,  which  note  was  secured  by 
a  mortgage  upon  the  business  house  and  lot 
aforesaid,  and  also  by  a  chattel  mortgn;;c  upon 
the  heating  stoves  of  the  stock  of  merchandise 
aforesaid;  that  afterwards,  and  on  or  about 
December  12,1886.  said  William  £asl]and  sold 
and  conveyed  said  stock  of  merchandi^  lo 
said  William  Fisher,  and  said  business  house 
and  lot  to  Bertha  Fisher,  the  wife  of  said 
William  Fisher,  subject,  however,  to  the  in. 
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cumbrnnces  placed  on  the  same  by  the  said  J. 
D.  Caswell  to  the  Union  Stove  and  Machine 
Works  as  aforesaid:  and  as  a  part  of  the  con- 
fideration  for  the  sale  and  transfer  of  said  bus- 
iness house  and  lot  and  the  stock  of  merchan- 
dise the  said  William  Fisher  assumed  the 
obligation  of  the  said  William  Eastland  as 
aforesaid,  and  promised  and  agreed  to  pay  the 
iodebtedness  of  the  said  J.  D.  Caswell  to  said 
Union  Stove  &  Machine  Works  as  aforesaid." 
The  Union  Stove  &  Machine  Works  replied  to 
the  Caswells'  reply  by  filing  a  general  denial. 
Afterwards  the  case  was  taken  on  a  change  of 
venue  to  the  district  court  of  Reno  county, 
where  it  was  tried  upon  the  foregoing  plead- 
ings, and,  as  between  the  Union  Stove  & 
Machine  Works  and  the  Caswells,  before  the 
court  and  a  jury,  and  the  jury  rendered  a  gen- 
eral verdict  in  favor  of  the  Caswells  and 
against  the  Union  Stove  &  Machine  Works, 
end  also  made  certain  special  findings  of  fact, 
which  verdict  and  tlndin^,  omitting  formal 
parta,  read  as  follows:  Verdict:  •' We,  the 
jury  duly  empaneled  and  sworn  in  the  above- 
entitled  case,  do  upon  our  oaths  find  for  the 
defendant  J.  D.  Caswell."  Special  findings: 
"(1)  Did  the  Union  Stove  &  Machine  Works 
ever  agree  to  release  the  defendant  Caswell 
from  the  payment  of  said  judgment,  and  take 
one  Fisher  for  the  payment  of  the  same  ? 
Answer.  Yes,  they  did,  through  their  apent, 
HcGrew.  (2)  Ifyou  find  that  ttie  Union  Stove 
&  Machine  Works  accepted  Fisher  as  paymaster 
of  the  judgment  in  question,  and  released  de- 
fendant Caswell  from  the  payment  of  the 
same,  state  what  witness  or  witnesses  testified 
to  that  fact.  A.  Note  and  mortgage.  (8) 
Was  it  not  expressly  aneed  between  the  Union 
6tova  &  Machine  Works  Company  and  Fisher, 
at  Hie  time  Fisher  ^ve  the  chattel  mortgage 
to  Uie  Union  Stove  &  Machine  Works  Com- 
pany, that  it  was  given  as  additional  security 
for  the  Caswell  Judgment,  and  that  Caswell 
was  not  to  be  released  from  the  payment  of 
•aid  judgment  ?  A.  It  was  not  (4)  If  you 
ansiwer  the  above  question  In  the  negative,  then 
state  fully  what  the  agreement  between  Fisher 
and  the  Union  Stove  lb  Machine  Works  was  at 
the  tkne  said  mortgage  was  given.  A,  Note, 
mortgage,  and  extension  of  time."  The  court 
rendered  judgment  in  accordance  with  the 
^neral  verdict,  and  the  Union  Stove  &  Ma- 
chine Works,  as  plaintiff  in  error,  brings  the 
case  to  this  court,  making  the  Caswells  the 
defendants  in  error. 

The  first  alleged  error  is  the  ruling  of  the 
court  permitting  the  Caswells  to  introduce 
evidence  tending  to  prove  payment  and  satis- 
faction of  the  aforesaid  judgment.  There  was 
certainly  no  error  in  this,  for  although  the 
Caswells  admitted  the  judgment  and  did  not 
specifically  deny  that  anything  was  due  there- 
on, yet  they  substantially  alleged  that  the  whole 
of  it  bad  been  paid  and  was  satisfied;  and  this, 
under  the  facts  of  the  case,  was  better  than  a 
denial. 

The  next  alleged  error  is  that  the  court  per- 
mitted certain  papers  supposed  to  constitute 
copies  of  certain  deeds,  mortgages,  etc.,  to  be 
int  roduced  in  evidence.  There  docs  n  ot  appear 
to  be  any  error  in  this.  The  originals  of  the 
papers  were  not  within  the  custody  or  the 
control  of  the  Caswells,  and  the  copies  Intro- 
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duced  in  evidence  seem  to  have  been  properly 
certified  copies,  and  they  were  introduced  in 
evidence  under  section  372  of  the  Civil  Code. 
ffammerslough  v.  Haekett,  80  Kan.  68. 

The  next  alleged  error  is  the  overruling  of 
the  demurrer  of  the  Union  Stove  &  Machine 
Works  to  the  evidence  of  the  defendants  Cas- 
well. The  substantial  question  presented  by 
the  demurrer  to  the  evidence  was  whether  the 
evidence  of  the  Caswells  proved  their  alleged 
defense  that  the  aforesaid  judgment  had  been 
paid  and  satisfied.  It  is  not  necessarv  for  us 
to  consider  this  question,  for,  after  tne  over- 
ruling of  the  demurrer,  much  additional  evi- 
dence was  introduced,  and  the  Union  Stove  & 
Machine  Works  again  by  a  motion  for  a  new 
trial  raised  the  broader  question  whether,  upon 
the  whole  of  the  evidence  introduced  on  the 
trial,  the  Caswells*  defense  was  proved  or  not. 
We  shall  consider  only  this  broader  question 
raised  by  the  motion  for  the  new  trial.  Tak- 
ing all  the  evidence  together,  and  it  proves 
substantially,  among  others,  the  following 
facts:  John  D.  Caswell  was  a  retail  dealer  in 
hardware,  stoves,  tinware,  etc.,  at  Saratoga,  in 
Pratt  county;  but  he  owed  the  Union  Stove  A 
Machine  Works  a  large  amount  of  debt,  for 
which  his  real  estate  and  some  of  his  personal 
property  were  mortgaged,  and  for  which  debt 
the  aforesaid  judgment  was  rendered  in  that 
county.  The  judgment  was  also  for  the  sale 
of  the  mortgaged  real  estate.  Caswell  sold 
this  property  and  business  to  William  East- 
land, and  Eastland  assumed  and  agreed  to  pay 
Caswell's  debt  to  the  Union  Stove  &  Machine 
Works.  Afterwards  Eastlaod  sold  the  prop- 
erty and  business  to  William  Fisher,  and 
Fisher  assumed  and  agreed  to  pay  the  afore- 
said debt.  After  the  Union  Stove  &  Machine 
Works  procured  an  execution  to  be  issued  up- 
on said  judgment,  and  R.F.  McQrew.  an  attor- 
ney and  agent  of  the  Union  Stove  &  Machine 
Works,  with  Mr.  A.  Magruder,  the  under- 
sheriff  of  the  county,  who  was  holding  the 
execution,  went  to  the  place  of  business  of 
Fisher  to  levy  upon  the  property,  but  finally 
Fisher  gave  bis  negotiable  promissory  note, 
dated  December  17,  1886,  to  the  Union  Stove 
&  Machine  Works  for  $976,  due  in  ten  days, 
and  also  executed  a  chattel  mortgage  to  the 
Union  Stove  &  Machine  Works  upon  his  entire 
stock  of  hardware,  stoves,  etc.,  to  secure  the 
payment  of  the  note,  and  no  levv  was  made, 
and  the  execution,  by  order  of  McGrew,  was 
returned  to  the  court.  This  mortgaffe  included 
the  property  which  had  already  been  mort- 
gaged l^  Caswell  to  the  Union  Stove  & 
Slacbine  Works,  and  much  other  property. 
In  all  these  transactions  the  Union  Stove  & 
Machine  Works  was  represented  by  McQrew. 
Three  days  after  the  execution  of  this  note  and 
mortgage,  to  wit,  on  December  20,  1886,  the 
Union  Stove  &  Machine  Works,  by  their  agent, 
McQrew,  filed  a  transcript  of  the  iudgment  in 
the  office  of  the  clerk  of  the  district  court  of 
Harvey  county  in  accordance  with  the  provis- 
ions of  section  419  of  the  Civil  Code,  for  the 
purpose  that  the  judgment  should  become  a 
lien  upon  all  Caswell's  real  estate  in  Harvey 
county,and30  that  the  Union  Stove  &  Machine 
Works  could  enforce  the  judgment  against 
Caswell's  real  estate  in  that  county.  This  note 
and  mortgage  were  given,  according  to  the 
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testimony  of  McOrew  and  Fislier,  as  additional 
security  for  the  debt  owine  by  Caswell  to  the 
Union  Btoye  &  Machine  m^rss,  and  evidenced 
by  the  judgment.  Afterwards  the  Union 
Stove  &  Machine  Works  repleTied  the  mort- 
gaged property  from  Fisher.  Fisher  gave  a 
redelivery  bond,  and  retained  the  property,  and 
carried  on  his  business  for  some  time,  but 
afterwards  judgment  was  rendered  against  him 
in  the  replevin  action  for  a  return  of  the  prop- 
erty or  Its  value,  to  wit,  $976,  and  costs,  and 
he  delivered  the  property  to  the  Union  Stove 
&  Machine  Workis.  Fisher  testified  that  the 
replevied  property  was  worth  about  l|l,600,and 
his  evidence  upon  this  subject  was  not  contra- 
dicted by  the  testimony  of  any  other  witness. 
There  is  nothing  in  the  case  further  than  the 
above  showing  that  the  judgment  of  the  Union 
Stove  &  Machine  Works  against  Caswell  has 
ever  been  fully  paid  or  satisfied,  and  nothing 
further  than  the  above  showing  that  the  Union 
Stove  &  Machine  Works  ever  released  or 
agreed  to  release  Caswell,  or  ever  took  or 
agreed  to  take  Fisher  as  their  debtor  in  the 
place  of  Caswell ;  but  the  evidence,  so  far  as 
ft  goes,  shows  aflSrmativelv  that  the  note  and 
mortgage  taken  by  the  Unfon  Stove  Ss  Machine 
Works  from  Fisher  were  taken  as  additional 
security  for  the  debt  owiag  by  Caswell  to  the 
Union  Stove  &  Machine  Works,  and  that  the 
Union  Stove  &  Machine  Works  did  not  intend 
to  release  either  the  judgment  or  Caswell. 

Under  the  evidence  introduced  in  this  case 
It  is  claimed  by  the  Union  Stove  A  Machine 
Works  that  the  foregoing  judgment  in  its 
favor  and  against  the  Caswells  has  never 
been  paid  or  satisfied  or  released,  but  is  still 
in  full  force  and  effect ;  while,  on  the  other 
side,  it  is  claimed— ^r«^,  that  under  the  facts 
of  this  case  such  judgment  has  been  fully  sat- 
isfied bv  payment,  but  that,  if  it  has  not  been 
satisfied  tn  that  manner,  then,  second,  that  it 
has  been  satisfied  by  a  release  and  discharge  in 
the  following  manner,  to  wit,  that  by  the 
transactions  had  between  Caswell,  Eastland, 
and  Fisher,  and  as  between  themselves,  Fisher 
became  the  principal  debtor  and  Caswell  be- 
came only  a  surety,  and  that  by  the  recog- 
nition on  the  part  of  the  Union  Stove  <& 
Machine  Works  of  Fisher's  liability  to  it  for 
Caswell's  debt,  the  Union  Stove  &  Machine 
Works  made  Fisher  its  principal  debtor,  and 
converted  Caswell  into  only  a  surety,  and  that 
by  accepting  the  foregoing  note  and  chattel 
mortgage  from  Fisher  to  itself  it  extended  the 
time  for  the  payment  of  the  debt  from  Caswell 
to  itself ;  and  thereby,  under  the  rules  of  law 
with  respect  to  principal  debtors  and  sureties, 
Caswell,  who  was  then  only  a  surety,  was  re- 
leased from  the  payment  of  the  debt,  and 
thereby  the  judgment  was  also  released,  dis- 
charged, and  satisfied,  so  far  as  it  affected 
Caswell  or  his  prof>erty.  Within  these  antag- 
onistic claims  on  the  part  of  these  contending 
parties  are  involved  many  questions  of  law 
with  respect  to  which  the  authorities  are  diverse 
and  confiictin^,  while  with  respect  to  others 
of  the  questions  involved  in  the  case  the 
authorities  are  harmonious.  Some  of  the 
questions  involved  in  this  case  have  al- 
ready been  settled  and  determined  by  this 
court,  while  others  have  not  In  all 
cases  where  two  persons  have  made  a  contract 
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for  the  benefit  of  a  third,  or  where  an  owner  of 
property  has  sold  it  upon  an  agreement  that 
the  purchaser  should  pay  the  consideration 
therefor,  or  a  part  thereof,  to  a  creditor  of  the 
vendor,  some  of  the  questions  have  been  set- 
tled by  this  court  Piano  JS^g,  Co.Y.Burrow^ 
40  Kan.  861  et  seq.,  and  cases  there  cited; 
Mumpers,  Kelley,  48  Ean.  262.  Also  some  of 
the  questions  with  respect  to  the  rights  of 
sureties  where  the  creditor  and  principal  debtor 
have  extended  the  time  for  the  payment  of  the 
debt  have  also  been  settled  oy  this  court 
Bote  V.  WiUiamt,  5  Ean.  488;  Hubbard  v.  6^ 
den,  22  Ean.  863.  But  there  are  still  many 
other  questions  remaining  to  be  settled.  All, 
or  very  nearly  all.  the  authorities  agree  that 
where  a  vendor  of  property  and  the  purchaser 
agree  that  the  consideration  therefor,  or  a  part 
thereof,  shall  be  paid  to  the  creditor  of  the 
vendor,  the  purchaser,  as  between  these  two 
parties,  will  become  the  principal  debtor,  and 
the  vendor  be  transformed  into  a  mere  surety. 
But  no  transaction  or  agreement  of  this  kind 
or  of  any  other  kind  had  between  the  vendor 
and  the  purchaser  alone  can  affect  or  abridge 
any  of  the  rights  of  the  debtor.  He  may 
stand  upon  his  absolute  legal  rights  if  he 
chooses  to  do  so,  looking  only  to  the  vendor  as 
his  creditor.  With  his  consent,  however,  hi* 
rights  may  be  greatly  affected.  With  his  con* 
sent  the  original  debt  may  be  extinguished  ab- 
solutely, and  the  purchaser  alone  bea>me  liable 
to  him,  or  the  three  parties  together  may  mod- 
ify their  rights  in  any  manner,  and  to  any  ex- 
tent as  they  may  agree.  With  the  creditor'* 
consent  the  vendor,  who  was  the  original  debt- 
or, may  undoubtedly  be  made  only  a  surety, 
and  the  purchaser  be  made  the  principal  debtor^ 
but  of  course  it  takes  his  consent  either  ex- 
pressly or  impliedly.  One  of  the  questiona 
Uien  arising  is  as  k>11ows:  Can  the  creditor 
recognize  the  purchaser's  liability  to  him  at  all 
without  at  the  same  time  reco^izing  it  as  it 
really  and  in  fact  exists  at  the  time  as  between 
the  vendor  and  the  purchaser?  We  would 
think  not,  and  we  would  think  the  weight  of 
authority  sustains  this  view.  Oeorge  v.  An- 
dretDS,  60  Md.  26,  45  Am.  Rep.  706;  Galw  v. 
Daties,  78  N.  Y.  211;  Paine  v.  Jonee,  76  N.  Y. 
274;  Murray  v.  MarshaU,  94  N.  Y.  611;  ^f>enr 
eer  v.  Spencer,  95  N.  Y.  853;  FWi  v.  Bayward. 
28  Hun,  466;  MeU  v.  Todd,  86  Mich.  478; 
Union  Mut,  L.  Ins,  Co,  v.  Uan;ford,  27  Fed. 
Hep.  588.  There  are  cases  which  hold  that 
in  such  a  case  both  the  vendor  and  purchaser 
may  be  treated  bv  the  creditor  aa  principals, 
and  neither  merely  as  a  surety.  Boardman  v. 
Larrabee,  61  Conn.  89;  Oorbett  v.  Waterman, 
11  Iowa,  87;  Jatnee  v.  Day,  87  Iowa,  164.  Iq 
that  class  of  cases  which  holds  that  the  pur- 
chaser becomes  the  principal  debtor  and  the 
vendor  merely  a  surety  it  is  held  that,  if  the 
creditor  enters  into  a  valid  contract  with  the 
purchaser  for  the  extension  of  the  time  for  the 
payment  of  the  debt  without  the  vendor^  con- 
sent, the  vendor,  who  is  merely  a  surety.  Is  re- 
leased and  discharged;  while  in  that  class  of 
cases  which  holds  that  both  the  purchaser  and 
the  vendor  are  principals  it  is  held  that  an  ex- 
tension of  the  time  for  the  payment  of  the  debt 
by  the  creditor  as  to  either  the  vendor  or  the 
purchaser  will  not  release  or  discharge  the 
otber.    We  shall  follow  the  former  clasa  of 
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cases,  as  we  are  IncHned  to  think  that  both  the 
weight  of  authority  and  of  reason  is  that  way. 
Mr.  Jones,  in  his  work  on  Mortgages,  4th  ed, 
^  742,  expresses  the  doctrine,  as  it  relates  to 
mortgage  debts,  as  follows:  "A  purchaser 
having  assumed  the  payment  of  an  existing 
mortgage,  and  thereby  become  the  principal 
debtor,  and  the  mortgagor  a  surety  of  the  debt 
merely,  an  extension  of  the  time  of  payment  of 
the  mortgage  by  an  agreement  between  the 
holder  of  it  ana  the  purchaser,  without  the 
concurrence  of  the  mortgagor,  discharges  him 
from  all  liability  upon  it.  The  holder  cannot 
enlarge  the  time  of  payment,  and  protect  him- 
self by  reserving  his  rights  against  the  surety 
in  the  agreement  of  extension.  Such  a  reser- 
Tation  has  no  effect  unless  the  mortgagor  agree 
to  it."  8ee  also,  upon  the  general  subject  of 
releasing  the  surety  by  the  extension  of  the 
time  for  the  payment  of  the  debt  by  the  cred- 
itor to  the  principal  debtor,  3  Brandt,  Surety- 
ship, 2d  ed.  §g  869,  860,  868,  864,  869,  872, 
878.  875. 

With  the  views  above  expressed  the  question 
then  arises.  Was  the  time  for  the  payment  of  the 
debt  in  the  present  case  extended?  The  note 
and  chattel  mortgage  taken  by  the  Union  Stove 
&  Machine  Works  from  Fisher  were  not  to  be 
paid  or  to  be  due  for  ten  days  after  their  date. 
They  were  intended,  however  by  the  Union 
BtOYe  &  Machine  Works  to  be  taken  only  as  ad- 
ditional security.  Now,  it  is  true  that  any 
kind  or  any  amount  of  additional  or  collateral 
security  may  be  taken  by  the  creditor  without 
discharging  a  surety  on  the  original  debt,  pro- 
vided the  time  for  the  payment  of  the  original 
debt  is  not  extended.  But  was  that  the  case 
in  the  present  case?  If  it  was.  and  if  the  time 
for  the  payment  of  the  original  debt  was  not 
extended,  then,  of  course,  the  vendor,  Cas- 
well, was  not  released;  but,  if  the  time  for  the 
payment  of  the  original  debt  was  extended, 
then  the  vendor,  Caswell,  is  released.  Now, 
Fisher  was  the  principal  debtor  with  regard  to 
the  original  debt,  and  was  not  the  time  for  the 
payment  of  all  debt  extended  as  to  him? 
Could  the  Union  Stove  &  Machine  Works  have 
sued  Fisher  for  the  purpose  of  collecting  any 
debt  prior  to  the  expiration  of  the  ten  days 
given  by  the  note  ana  mortgage?  We  must 
answer  this  question  in  the  negative.  2  Brandt, 
Suretjrship,  2d  ed.  ^g  868,  86i.  And  answer- 
ing this  question  in  the  negative,  then  would 
not  Caswell,  as  the  surety,  be  discharged? 
This  question,  we  think,  must  be  answer^  in 
the  afflrmative.  Upon  questions  of  this  kind 
it  is  possible,  however,  that  the  authorities  are 
not  entirely  harmonious,  but  we  think  the 
weight  of  authority  and  of  reason  is  as  we 
have  intimated.  See  the  authorities  above 
dted;  also  McbiU  L.  Int.  Co.  y.  RandaU,  71 
Ala.  220;  Kane  y.  Chrtuy,  100  N.  Y.  182,  1 
Cent  Rep.  245;  Oumming  v.  MtnUreal  Bajik, 
16  Grant,  Ch.  686. 

We  think  it  must  be  held,  under  the  facta  of 
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this  case,  that  Caswell  was  discharged,  and 
that  by  his  discharge  the  judj^ment  held  by  the 
Union  Stoye  A  Machine  Works  against  him 
was  also  discharged,  released  and  satisfied;  and 
probably  there  was  no  ininstice  in  this.  The 
Union  Stove  &  Machine  Works  probably  had 
sufQcient  security  for  their  debt  against  Cas- 
well without  recognizing  or  accepting  Fisher 
as  their  debtor  at  all,  as  it  voluntarily  did. 
Caswell,  with  all  his  property  subject  to  exe- 
cution, was  liable.  Besides  the  Union  Stove  & 
Machine  Works  had  a  chattel  mortgage  upon 
a  portion  of  Caswell's  stock  in  trade,  which 
stock  in  trade  was  transferred  first  to  Eastland 
and  then  to  Fisher;  and  also  had  a  real-estate 
mortgage  upon  the  real  estate  where  the  goods 
were  kept.  But  the  Union  Stove  &  Machine 
Works  voluntarily  chose  to  recognize  and  ac- 
cept Fisher  as  its  debtor,  and  it  thereby,  under 
the  law,  made  him  its  principal  debtor,  and 
from  him  it  obtained  additional  security  which 
would  seem  to  be  ample.  It  procured  a  chat- 
tel mortgage  upon  all  Fisher's  stock  in  trade, 
and  afterwards  replevined  it  from  him;  and 
Fisher,  its  own  witness,  testified  that  the  re* 
plevied  property  was  worth  about  $  1,600, 
while  the  judgment  i^ainst  Caswell,  before 
any  payments  were  made  thereon,  amounted  to 
only  $968.99.  This  property  was  probably 
largely  wasted  by  the  transactions  had  between 
the  Union  Stove  A  Machine  Works  and 
Fishery  which  perhaps  would  not  baye  been 
the  case  except  for  the  voluntary  intermed- 
dling by  the  Union  Stove  &  Machine  Works. 

Before  closing  this  discussion,  it  would  per- 
haps be  well  to  quote  a  portion  of  section  1813 
of  2  Daniel  on  Negotiable  Instruments,  4th  ed. 
as  follows:  "The  principle  that  whatever  dis- 
charges ttie  principal  discharges  the  surety  ij 
of  extended  application,  and  it  is  operative 
whenever  anything  is  done  which  relaxes  the 
terms  of  the  exact  legal  contract  by  which  the 
principal  is' bound,  or  in  any  wise  lessens,  im- 
pairs, or  delays  the  remedies  which  the  cred- 
itor may  resort  to  for  its  assurance  or  enforce- 
ment; for,  whenever  the  creditor  relaxes  his 
hold  upon  the  principal  debtor,  he  impairs  the 
hold  upon  him  which  the  surety  would  ac- 
quire by  substitution  in  his  place  on  making 
payment;  and  good  faith  and  fair  dealing  re- 
quune  that  the  surety  should  not  be  exposed  to 
the  injuries  which  might  thus  be  inflicted  upon 
him.  In  the  immense  majority  of  cases 
the  act  done  does  not  actually  damage  the 
surety  a  shilling,  yet  the  doctrine  is  so  firmly 
established  that  only  legislative  enactment  can 
change  it." 

We  have  now  considered  eveiy  substantia] 
question  in  this  case.  There  are  other  ques- 
tions presented  by  counsel's  briefs,  but  with 
the  views  that  we  entertain  we  do  not  think 
that  it  is  necessary  to  discuss  them. 

The  Judgment  qf  the  court  below  wiil  be  of- 
firmed. 

All  the  Justices  concur. 
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t  INTERVENTION  OP  BLUE  RIDGE 

MARBLE  CO. 

( Fed.  Bep. ) 

A  reeeiTer  of  a  railroad  company  is  not 
obUfi^ed  to  complete  the  transporta- 
tion of  ftreigpht  or  repay  any  part  of  the 
prepaid  chargee  although  tbo  freight  had 
been  taken  by  iSe  railroad  oompany  with  an 
advance  i>aymento(  the  freight  for  the  whole 
dlstanoe  under  a  contract  which  gave  the  ship- 
pers the  right  to  take  It  off  and  haye  certain  work 
done  upon  it  at  an  intermediate  point  where  it 
was  at  the.tlme  of  the  receiver^  appointment. 

(June  as,  189&) 

JNTERVENTION  in  foreclosure  proceed- 
ings to  compel  specific  performance  by  the 


receiver  of  a  contract  to  transport  certain 
freight  the  charges  on  which  had  been  paid  to 
the  mortgagor.  On  demurrer  to  petition.  8ti$- 
tained. 

Statement  by  Newman*  J,: 

On  January  19,  1891,  there  was  an  existing 
contract  between  the  Blue  Ridge  Marble  Com- 
pany and  the  Marietta  &  North  Georgia  Rail- 
way Company,  by  which  the  railway  company 
aereed  to  haul  marble  from  the  quarries  at 
Tales  Station  to  Marietta,  Ga.,  and  allow  said 
freight  to  be  stopped  over,  cut  and  dressed  at 
an  intermediate  station  called  Nelson.  On 
said  date,  under  this  contract,  there  was  con- 
siderable marble  at  Nelson,  being  dressed  and 
worked,  the  freight  on  which  had  been  pre- 
paid from  Tates  Station  to  Marietta;  and  on 
said  date  said  railway  was  put  in  the  hands  of 
a  receiver  on  the  petition  of  the  trustee  for 
the  bond-holders.  Said  receiver  refused  to 
recognize  said  contract,  and  to  haul  freight 
stopped  over  at  Nelson,  although  the  freight 


Not*.— Bec«ti^w*«   oTAiQaJtirm   on  contract  of  the 
party  whose  property  he  holds. 

The  doctrine  seems  to  be  well  established,  al- 
though the  cases  on  the  subject  are  few,  Uiat  a 
receiver  is  not  bound  by  a  contract  of  the  party 
whose  property  Is  oonunltted  to  his  care,  unlMS  the 
contract  creates  a  lien  on  the  property.  This  Is  de- 
cided in  substance  not  only  by  the  case  of  Southern 
Bxp.  Go.  V.  Western  N.  G.B.  Ck>.  09U.  S.  £00,26  L. 
ed.  881,  on  which  the  above  dedslon  Is  based,  but 
also  by  Brown  v.  Warner,  11  L.  B.  A.  394, 78  Tez. 
64S,  and  the  other  cases  referred  to  below. 

In  Brown  v. Warner,  supra,  the  court  said:  **A  re> 
celver  as  a  general  rule  is  but  the  airent  of  the 
court  that  appoints  him  with  authority  to  take  the 
poflsesslon  and  control  of  property,  the  subject 
matter  of  litigation;  and  Is  not  the  representative 
of  the  owner  for  the  fulfillment  of  the  latter^s  con- 
tracts, except  in  oases  In  which  he  has  made  the 
contracts  hlB  own  by  some  act  of  adoption.** 

In  that  case  It  was  held  accordingly  that  a  re- 
ceiver of  a  railroad  company  was  not  liable  for 
removing  a  switch,  although  he  thereby  broke  a 
contract  of  the  railroad  company,whlch  was  pure- 
ly personal,  to  maintain  it  at  a  certain  place.  The 
court  said  that  for  failure  to  perform  the  contract, 
the  cause  of  action  was  against  the  company  and 
not  of  that  character  which  could  be  brought 
against  the  receiver  without  leave  of  court. 

On  the  other  hand,  in  How  v.  Harding,  76  Tex. 
17,  a  contract  of  a  railway  company  to  take  and 
pay  for  water  from  a  spring  on  land  over  which  a 
right  of  way  was  granted  as  part  of  the  same  con- 
tract was  h^d  to  be  binding  upon  a  receiver  of  the 
company,  because  a  lien  existed  upon  the  right  of 
way  for  securing  the  payments  for  the  water,  ttiat 
being  deemed  the  real  consideration  for  the  grant 
of  the  right  of  way. 

Although  it  has  now  become  well  established  that 
a  court  appointing  a  receiver  of  railroad  property 
may  make  the  expenses  of  preserving  and  operat- 
iait  the  road  a  lien  superior  to  a  prior  mortgage, 
the  court  has  no  general  authority  to  displace 
vested  contract  Hens.  Eneeland  v.  American  Loan 
ft  T.  Go.  188  U.  S.  80, 84  L.  ed.  870. 

Somewhat  analogous  to  the  case  of  a  receiver  Is 
that  of  trustees  of  a  railroad  mori^age  to  secure 
bonds,  which  Is  confirmed  by  the  Legldature,  and 
gave  the  trustees  power  to  take  and  operate  the 
road  in  a  certain  contingency  subject  to  redemp- 
tion within  a  certain  tlm&    It  was  held  that  such 
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trustees  were  not  bound  by  a  contract  as  to  trans- 
portation of  express  matter,  made  between  the 
railroad  company  and  an  express  company  whioh 
had  notice  of  the  mortgage  indenture.  Bills  ▼• 
Boston,  H.  ft  R  B.  Go.  107  Mass.  L 

In  Elmlra,  I.  ft  8.  Boll.  Mill  Go.  v.  Brie  B.  Go., » 
N.  J.  Eq.  284,  a  railroad  company  having  a  contract 
for  the  right  to  run  over  another  road  was  held 
not  entitled  to  relief  against  a  severance  of  the 
connection  by  a  receiver  of  the  other  road,  which 
relief  was  asked  for  on  the  ground  that  the  re- 
ceiver's conduct  was  oppressive  and  unwarranted; 
but  the  court  made  an  order  requlringthe  receiver 
to  perform  the  contract  upon  certain  equitable 
terms,  holding  that  it  was  for  the  advantage  of  the 
railroad  in  his  hands  that  the  contract  should  be 
performed.  The  question  as  to  the  legal  effect  of 
the  contract  upon  the  receiver  was  not  discussed. 

In  Gentral  Trust  Go.  v. Wabash,  St  L.  ft  P.  B.  Go^ 
88  Fed.  Bep.  606,  a  contract  by  a  railroad  company 
to  take  up  lumber  for  a  mill-owner  at  a  sand  switch 
was  held  not  of  such  a  character  that  he  was  en- 
titled to  any  preference  over  mortgage  bond- 
holden  on  a  claim  of  damages  for  breach  of  the 
contract,  but  the  effect  of  the  contract  to  bind  the 
receiver  was  not  discussed. 

The  same  rule  above  laid  down  as  to  oontraota 
generally  applies  to  a  lease.  Beoelven  of  a  leasee 
do  not  become  responsible  for  rent  merely  by  ac- 
cepting their  trust  and  receiving  the  assets,  unless 
they  vlect  to  take  possession  of  the  leased  property 
and  assume  the  liability  to  pay  the  rent  or  do  some 
act  which  is  in  law  equivalent  to  such  an  election* 
Gom.  V.  Franklin  Ins.  Go.  115  Mass.  270;  Fidelity 
Safe  Deposit  ft  T.  Go.  v.  Armstrong,  86  Fed.  Bep. 

ODD. 

A  receiver  who  enters  into  possession  of  and  oc- 
cupies leased  property  unequivocally  manifests  his 
election  to  recognize  the  lease  and  thereby  Incun 
a  liability  for  the  payment  of  the  rent.  Woodruff 
V.  Erie  B.  Go.  08  N.  Y.  600;  Brown  v.  Toledo,  P.  ft 
W.  B.  Go.  86  Fed.  Bep.  444;  Easton  v.  Houston  ft  T. 
a  B.  Go.  88  Fed.  Bep.  784;  People  v.  University  L. 
Ins.  Go.  80  Hun,  14S. 

The  decision  in  the  main,  case,  like  the  othera 
above  referred  to.  Is  undoubtedly  Intended  to  rec- 
ognize the  validity  of  a  claim  against  the  receiver 
for  breach  of  contract  which  can  take  Its  place 
without  preference  among  other  debts  of  the 
estate,  D.  A.  B. 


See  also  28  L.  R.  A.  452. 
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ebargeB  had  been  prepaid  to  Marietta.  The 
Blue  Ridge  Marble  Compaoy  iDtervened  in 
foreclosure  proceedings,  and  asked  that  a  re- 
ceiver be  compelled  to  complete  the  haul  of  all 
freight  at  Nelson,  the  charges  on  which  had 
been  prepaid;  or  that  said  receiver  return  to 
the  Marble  Company  the  freight  charges  un- 
earned. 

The  Central  Trust  Company  demurred  to  in- 
tervention, upon  the  ground  that  the  claim  is 
not  a  lien  superior  to  the  rights  of  the  bond- 
holders, and  because  the  claim  was  not  a  traffic 
balance,  or  a  claim  within  those  usually  allowed 
prior  to  the  bonds. 

Mestn.  F.  C.  Tate,  R.  N.  Holland,  B.  F. 
Abbott  and  C.  A.  Abbott  for  intervener. 

Mr.  Henry  B.  Tompkins  for  Central 
Trust  Co. 

Mr.  A.  S.  Clay  for  the  receiver. 

Newman,  «A,  delivered  the  following  opin- 
ion: 

I  am  satisfied  that  the  question  involved  in 
this  intervention  is  controlled  by  the  case  of 
Stntthern  Eep.  Co.  v.  Western  N.  0.  R.  Co.,  99 
U.  S.  191.  25  L  ed.  819.  In  that  case,  the  con- 
tract was  made  between  the  express  company 
and  the  railroad  company,  whereby  the  express 
company  agreed  to  lend  Uie  railroad  company 
$20,000  to  be  expended  in  preparing  and 
equipping  its  road,  and  the  railroad  company 
fiboulJ  grant  the  express  company  the  neces- 
sary privileges  and  facilities  for  the  transaction 
of  all  express  business  over  the  road;  the  sum 
found  to  be  due  the  railroad  company  there- 
for upon  monthly  settlements  of  accounts  to 
be  applied  to  the  payment  of  the  loan  and  the 
interest  thereon. 

The  $20,000  was  paid  in  compliance  with 
the  contract,  and  shortly  thereafter  the  express 
company  entered  upon  the  road,  transporting 
freight  according  to  the  terms  of  the  contract, 
keeping  regular  accounts,  and  exhibiting  them 
to  the  company,  which  were  always  approved; 
and  it  continued  to  act  under  said  contract  un- 
til a  receiver,  appointed  in  a  bill  to  forelose 
the  mortgage,  refused  to  continue  the  contract; 
and  the  express  company  was  compelled  to 
abandon  the  road,  although  ita  debt  was  un- 
Daid. 


By  consent  of  the  court,  the  express  com- 
pany was  allowed  to  file  its  bUl  in  circuit 
court  of  the  United  States  for  the  Western 
District  of  North  Carolina,  where  the  fore- 
closure proceedings  were  pending.  The  bill 
prayed  for  a  decree  compelling  the  railroad  com- 
pany to  specifically  perform  Its  contract  and  to 
such  other  and  further  relief  as  the  nature  and 
circumstances  of  the  case  might  require. 

The  prayer  of  petitioners  in  this  interven- 
tion is  the  same  in  effect  as  the  prayer  of 
complainants  in  the  case  referred  to.  The 
supreme  court,  after  disposing  of  other  ques- 
tions, used  the  following  language  in  the  opin- 
ion: 

"  There  is  another  objection  to  the  appel- 
lant's case  which  is  no  less  conclusive. 

The  road  is  in  the  hands  of  the  receiver  ap- 
pointed in  a  suit  brought  by  the  bond-holders 
to  forelose  their  mortgage.  The  appellant 
has  no  lien.  The  contract  neither  expressly 
nor  by  implication  touches  that  subject.  It  is 
not  a  license  as  insisted  by  counsel.  It  is  sim- 
ply a  con  tract  for  the  transportation  of  persons 
and  property  over  the  road.  A  specific  per- 
f  ormance  by  the  receiver  would  be  a  form  of 
satisfaction  or  payment  which  he  cannot  be 
required  to  make.  As  well  might  he  be  de- 
creed to  satisfy  the  appellant's  demand  by 
money,  as  by  tbe  service  sought  to  be  en- 
forced. Both  belong  to  tbe  lien-holders,  and 
neither  can  thus  be  diverted.  The  appellant 
can  therefore  have  no  locua  itandi  in  a  court 
of  equity." 

I  am  clear  that  the  view  of  the  supreme 
court  as  just  quoted  must  control  the  question 
presented  by  die  intervention  in  this  case.  It 
is  a  peculiar  condition  of  things,  and  unfortu- 
nate for  the  petitioners  and  a  hardship  on 
them  undoubtedly;  but  to  require  the  receiver 
to  transport  its  marble  to  Marietta  would  be 
equivalent  to  require  the  receiver  to  pay  them 
in  money  the  amount  of  the  freight  from  Nel- 
son to  Marietta;  and  this  the  court  certainly 
could  not  do,  inasmuch  as  they  have  no  lien. 

The  petition  of  interveners  sets  forth  the  fact 
as  above  stated, and  consequently  the  demurrer 
to  the  petition  must  be  iustained,  and  it  ii  so 
ordered. 


VIRGINIA  SUPREME  COURT  OP  APPEALS. 


RICHMOND  &  DANVILLE  R.  CO.. 
F^f.  in  Err., 

V. 

C.  C.  SCOTT. 


■     T    n*>««  m  mmmmf 


1.   A  carrier  is  not  liable  Ibr  injury  to 
a  pa— enger^e  hand  from  striking  affainst  a 


bridflre  where  he  put  it  out  of  a  car  window,  al- 
though it  projected  but  three  inches. 

8«  A  Terdiet  in  flkTor  of  a  railway  pae- 
sen^^r  to  compensate  him  Ibr  iajnries 
to  his  arm  caused  by  contact  with  a 
brid^  abutment  cannot  be  sustained 

on  appeal  after  the  strikiofc  of  a  oount  allefiring 
that  he  voluntarily  placed  his  arm  out  of  tbe  car 
whidow  if  the  other  counts  allege  that  it  was 


Noes.— Panengier*8  neoMffent  expowre  of  person 

at  ear  window. 

A  paFsenger  cannot  recover  for  the  breaking  of 
his  arm  by  a  timber  frame  supporting  a  water  tank 
wlifle  tbe  arm  is  projecting  out  of  a  car  window  If 
tbe  injury  would  not  have  been  received  if  the 
aim  bad  been  inside  the  car.  Indianapolis  A;  G.  B. 
Co.  ▼.  Batherford,  tt  Ind.  8S,  W  Am.  Beo.  881 

11L.R.A 


Nothing  less  than  RTOfls  negligence  on  tbe  part 
of  the  carrier  will  permit  recovery  by  a  passenger 
for  the  breaking  of  his  arm  while  the  elbow  was 
projecting  outside  of  a  car  window  by  coming  in 
contact  with  a  standard  on  a  freight  car  which 
would  not  have  struck  the  arm  if  it  had  been  in- 
side the  car.  Louisville  A  K.  B.  On.  v.  Bickings,  6 
Bush,  1« 


See  also  23  L.  R.  A.  208;  24  L.  R.  A.  50;  36  L.  R.  A.  123. 
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flunff  out  bj  a  luroh  of  the  oar  caused  by  one 
rail  being  lower  than  the  other,  and  the  eyldenoe 
shows  only  one  half  Inch  differonoe  in  the  heiirht 
of  the  rails,  that  the  window*  was  fifteen  inches 
from  the  abutment,  which  was  not  touched  by 
the  car,  and  the  body  of  no  passenfirer  was  moved 
from  its  position,  the  allegation  being  so  improb- 
able in  view  of  the  evidence  that  the  stricken 
oonnt  must  have  influenced  the  verdiot, 

(March  at  188011 

ERROR  to  the  Circuit  Court  for  Charlotte 
County  to  review  a  judgment  in  favor  of 
plaintiff  in  an  action  brought  to  recover  dam- 
ages for  personal  injuries  alleged  to  have  re- 
sulted from  defendant's  negligence.    Bewr^ed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Staples  A  Munford*  for  plaintiff 
to  error: 

A  railroad  company  in  carrying  passengers 
on  its  trains  over  its  roads  is  not  an  insurer  of 
their  lives  or  safety,  but  it  is  only  incumbent 
upon  it  to  provide  for  their  safe  transporta- 
tion by  ihe  use  of  such  well-equipped  ma- 
chinery and  the  maintenance  oi  such  well 
constructed  road-bed  and  bridges  as  will  secure 
tiieir  safeU,  so  far  as  human  skill  and  fore- 
sight and  the  precautions  and  api>liances 
ordinarily  in  use  in  such  business  will  con- 
tribute thereto. 

2  Wood,  Railway  Law,  p.  1049;  Christie  ▼. 


Origgs,  2  Campb.79;  Simmons  ▼•  2^ew  Bedford^ 
F.  db  K  8,  B,  Go,  97  Mass.  861,  9a  Am.  Dec. 
99. 

The  accident, which  occurred  to  the  plaintiff 
in  the  manner  in  which  he  has  described  was 
such  an  accident  as  could  not  have  been  fore- 
seen. 

2  Thomp.  Neg.  p.  986. 

Mr,  W*  W,  ttenrsTf  for  defendant  in  error: 


When  carriers  undertake  to  convey  passen- 
gers by  the  powerful  but  dangerous  aeency  of 
steam,  public  policy  and  safety  reqmre  that 
they  be  held  to  the  greatest  possible  care  and 
dihgence.  Any  negligence  or  default  In  such 
case  will  make  such  carriers  liable  io  damages 
under  the  statute.  The  slightest  neglect 
against  which  human  prudence  and  foresight 
might  have  guarded,  and  by  reason  of  which 
his  death  may  have  been  occasioned,  renders 
such  company  liable  in  damages  for  such  death. 
Said  railroad  company  is  held  by  the  law  to 
the  utmost  care,  not  only  in  the  management 
of  its  trains  of  cars,  but  also  in  the  structure, 
repair,  and  care  of  the  track  and  bridges,  and 
all  other  arrangements  necessary  to  the  safety 
of  passengers. 

BaltimorsdO.  B,  Oo,  T.  Wightman,  29Gratt. 
446, 26  Am.  Rep.  484.  See  Baltimore  db  O.  B. 
Oo,  y.  Iioell,9Z  Gratt.  899;  Moon  v.  Biehmond  dk. 
A,  B,  Oo,  78  Va.  745,  49  Am.  Rep.  401;  Torian 
V.  Biehmond  diA.BCo,M  Ya.  191;  Biehmond 
Oity  B.  Go.  V.  Scott,  86  Va.  907. 


One  whose  arm  while  protruding  outside  the 
open  window  of  a  car  in  swift  motion  was  struck 
on  the  elbow  by  wood  piled  near  the  track  is  guilty 
of  contributory  negligence  which  will  prevent  his 
recovery,  however  incautious  the  carrier  may 
have  been  in  guarding  against  such  accidents,  un- 
less it  had  omitted  to  warn  him  after  knowledge 
of  his  danger.  Dun  v.  Seaboard  &  B.  B.  Oo.  78  Va. 
S4S,  40  ^m.  Rep.  888. 

But  it  is  not  contributory  negligence  for  a  pas- 
senger in  a  railroad  cor  to  ride  with  his  elbow  on 
the  sill  of  an  open  window  where  it  is  Jarred  out- 
side of  the  car  and  broken  in  a  coUision  of  the 
train  with  a  freight  car  standing  on  a  side  track. 
Farlow  v.  Kelly,  108  tJ.  8.  288, 27  L.  ed.  726. 

To  similar  effect  is  Hallaban  v.  New  York,  L.  B. 
1^  W.  R.  Co.,  S  Oent.  Bep.  024, 102  N.  Y.  104,  in  which 
a  verdict  was  supported  for  plaintiff,  whose  arm 
while  resting  on  the  window-sil]  of  a  oar  was  struck 
by  the  arm  of  a  crane  used  to  deliver  mall  to  pass- 
ing trains. 

So  a  passenger  whose  arm  is  struck  and  injured 
by  something  on  a  passing  freight  train  while  it 
was  resting  upon  a  window-sill,  but  not  protrud- 
ing beyond  it,  is  not  guilty  of  such  contributory 
negligence  as  will  prevent  him  from  recovering 
for  the  injury.  Breen  v.  New  York  Oent.  &  H.  B. 
B.  Oo.  11  Oent.  Bep.  801, 100  N.  Y.  207. 

Simply  resting  an  elbow  on  the  sill  of  a  car  win- 
dow with  the  head  on  the  arm  in  a  natural  and 
not  unusual  position,  does  not  make  a  proper  case 
for  instructions  on  contributory  negligence.  Win- 
ters V.  Hannibal  A  SL  J.  B.  Co.  80  Mo.  488. 

In  an  early  Pennsylvania  case  (New  Jersey  B.  Oo. 
V.  Kennard,  21  Pa.  203)  it  was  held  not  to  be  negli- 
gence for  a  passenger  to  allow  his  arm  to  project 
slightly  over  the  edge  of  a  wlndow-siil  of  a  oar  If 
not  more  than  was  customary  for  passengers,  and 
that  the  carrier  must  so  construct  the  cars  if  the 
road  was  so  narrow  in  some  places  as  to  endanger 
projecting  Umbs  that  the  passengers  could  not  put 
their  limbs  through  the  windows. 

But  this  case  was  overruled  by  a  later  decision 

16  L.  R.  A. 


that  it  is  negligence  per  ae  for  'a  passenger  to  let 
his  elbow  protrude  from  a  car  window  where  it  is 
struck  by  another  car.  Pittsburgh  A;  0.  B.  Oo.  v. 
McOlurg,66Pa.204. 

Qiustion  €f  law  orfeuL 

There  is  a  conflict  among  the  decisions  as  to 
whether  it  is  negligence  per  se  to  allow  an  arm  or 
any  other  part  of  the  body  to  project  beyond  a  oar 
window,  or  whether  it  raises  a  Question  for  the 
Jury.  Like  the  case  last  above  cited,  a  recent  Ala- 
bama case  holds  that  It  is  negligence  per  w  to  be 
declared  so  as  matter  of  law  for  a  passenger  on  a 
steam  railway  to  protrude  his  arm,  hand,  or  elbow 
through  the  window  of  a  car  while  in  motion  and 
beyond  the  outer  edge  of  the  window  or  outer  sur- 
face of  the  car.  Georgia  Pac  B.  Oo.  v.  Under- 
wood, 00  Ala.  40,  44  Am.  A  Bug.  B.  B.  Oas.  887. 

In  an  action  by  the  passenger  for  such  an  injury 
the  Jury  should  be  instructed  to  find  a  verdict  for 
the  defendant.   Ibid. 

So  if  a  passenger^B  arm  or  a  portion  of  it  is  out- 
side of  the  window  of  a  railroad  car  and  there  is 
no  dispute  or  controversy  about  this  fact,  or  that 
the  position  of  the  aim  contributes  to  an  injury 
sustained  by  a  blow  from  the  door  of  a  freight  car 
on  an  adjoining  track  which  had  been  left  unfas- 
tened, the  court  must  decide  that  the  passenger 
cannot  recover  against  the  railroad  company  for 
the  injury.  Todd  v.  Old  Oolooy  A  F.  B.  B.  Oo.  8 
Allen,  18,  80  Am.  Dec.  140. 

And  a  passenger  whose  arm  is  struck  while  pro- 
Jectlog  out  of  a  car  window  by  a  freight  oar  which 
did  not  touch  the  car  in  which  he  was  riding  will 
be  held  negligent  as  matter  of  law  and  cannot  re- 
cover for  the  injury.  Pittsburgh  &  a  B.  Oo.  v. 
Andrews,  80  Md.  320, 17  Am.  Bep.  568;  Breen  v.  New 
York  Oent.  &  H.  B.  B.  Co.  11  Oent.  Bep.  881, 100  N. 
Y.207. 

In  support  of  the  same  doctrine  the  court  held 
that  a  charge  that  if  the  elbow  of  a  passenger  was 
out  of  the  car  when  struck  and  injured  by  some 
object  from  outside,  it  was  a  drcumstaaoe  or  fact 
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cantions  the  latter  may  taavts  been  in  guarding 
against  such  accidents."  In  that  case  the  dec- 
laration set  forth  that  the  arm  of  the  plaintiff 
protruded  two  inches  outside  of  the  car,  and 
the  lower  court  sustained  the  demurrer,  and 
tbe  plaintiff  appealed  to  this  court,  where  the 
Judgment  of  the  lower  court  was  affirmed.  In 
this  case,  as  that,  the  declaration  containing 
this  count  was  bad  for  the  same  reasons  as- 
signed in  that  case.  It  is  not  necessary  to  con- 
sider the  declaration  further.  It  cannot  be 
said  that  the  jury  found  their  verdict  under  the 
first  any  more  than  the  third  count:  and  a 
glance  at  the  evidence  indicates  that,  without 
Uie  third  count,  there  could  reasonably  have 
been  no  such  verdict  for  the  plaintiff.  Admit- 
ting the  evidence  for  the  plamtiff  to  be  true,  it 
appears  that  the  depression  of  the  right-hand 
raU  was  one  half  of  an  inch  lower  than  the 
other,  when  tested  bv  the  level  which  was  ap- 
plied to  it.  The  plaintiff  testifies  that  his  body 
was  not  moved  from  Its  position,  and  other  un- 
contradicted witnesses  testified  that  they- were 
not  moved  in  their  seats.  This  casting  of  the 
hand  of  a  man  out  of  the  window  fifteen  or 
eighteen  inches,  to  strike  a  bridge,  while  his 
body  did  not  move  out  of  his  seat,  states  a 
proposition  which  is  as  improbable  as  that  half 
an  inch  of  difference  in  the  rails  would  cause 
any  lurch  that  could  be  discoverable  to  any  oc- 
cupant of  the  car.  It  is  shown  by  a  passenger 
who  sat  on  the  next  seat  to  the  plaintiff,  and 
by  the  conductor  who  came  up  as  soon  as  out- 
cry was  made,  and  by  the  doctor,  who  dressed 
the  injured  limb,  that  the  plaintiff  said  he  got 
his  hand  hurt  by  putting  it  out  of  the  win- 
dow; and  he  himself  saying  in  his  declaration 
that  he  got  it  hurt  by  putting  it  out  of  the  car 
window,  and  it  being  proved  that  the  top  of 
the  car  did  not  touch  the  bridge  when  the  sup- 


posed careen  occurred,  and  the  distance  of  tbe 
car  window  from  the  side  of  the  bridge  being 
established,  and  the  depression  being  only 
claimed  to  be  half  an  inch  on  one  rail,  it  is  un- 
reasonable to  suppose  that  the  jury  disregard- 
ed the  third  count,  and  grounded  their  verdict 
on  what  must  have  appeared  an  impossibility, 
— ^that,  when  the  body  is  not  disturt>ed  in  the 
seat,  the  hand  and  the  arm  could  have  been 
thrown  backwards  out  of  the  window  while  it 
was  still  attached  to  the  body  of  the  pa-ssen- 
ger.  We  cannot  presume  this  to  have  been 
the  ground  of  the  jury's  action,  while  the  dec- 
laration stated  and  the  proof  showed  that  there 
was  a  reasonable  way  by  which  the  hand  ^ot 
out  of  tbe  window,  contrary  to  no  reasonable 
experience,  but  in  accordance  with  every-day 
experience  and  observation .  Passengers  some- 
times put  their  arms  and  other  parts  of  their 
body  out  of  the  window  of  a  car  in  motion, 
but  that  a  hand  of  a  passenger  should  be  cast 
out  of  a  window  near  which  he  was  sitting,  by 
reason  of  half  an  inch  depression  in  one  rail, 
cannot  be  said  to  be  in  accordance  with  the 
every-dav  observation  of  men.  We  do  not  say 
and  we  do  not  know  upon  what  ground  the 
verdict  rested,  but  it  is  clear  that,  under  the 
pleadings,  it  might  have  rested  upon  the  third 
count,  and  the  evidence  tending  to  suggest  it, 
and  that  is  enough.  No  recovery  canoe  had 
under  such  circumstances. 

The  demurrer  should  have  been  sustained  as 
to  the  third  count,  and  the  circuit  court  erred 
in  overruling  the  same,  and  for  that  cause  £^ 
judgment  wiU  be  reversed  and  annulled.  It  is 
not  necessary  to  go  further  into  the  case.  The 
case  will  be  remanded  to  the  circuit  court, 
where  the  plaintiff  may  amend  his  declaration, 
if  he  be  so  advised ,  by  leave  of  the  circuit 
court. 


MONTANA  SUPREME  COURT, 


Kate  D.  EDGERTON,  Appt, 

T, 

Erastus  D.  EDGERTON,  B&tpt. 

( Mont. ) 

!•  A  statutory  proTiaion  fbr  alimony 
when  a  divorce  is  granted  does  not  by 
implication  exclude  a  right  of  action  to  enforce 
a  hu8band*s  obligation  to  furnish  his  wife  main- 
tenanoe  independent  of  a  proceeding  for  divorce. 

8.  A  snit  to  compel  a  hnsband*  if  able* 
to  support  his  wifb  whom  he  has  de- 
serted and  left  destitute  is  within  the 

Jurisdiction  of  equity,  especially  where  the 
Constitution  provides  that  a  speedy  remedy  shall 
be  afiForded  for  every  injury  of  person,  property, 
or  character,  and  that  right  and  Justice  shall  be 
administered  without  sale,  denial,  or  delay,  while 
the  statutes  provide  that  a  married  woman  shall 
have  the  same  protection  as  a  man  for  all  her 
rights  and  the  same  right  to  appeal  in  her  own 
name  alone  to  the  courts  of  law  or  of  equity. 


8«  A  Judgpnent  of  divoree  eannot  be 
collaterally  attacked  as  void  becaase 
the  appearance  of  tbe  wife  by  an  attomef  was 
authorized  only  by  a  letter  of  authority  which 
her  husband  compelled  her  to  write  and  sign 
where  such  facts  did  not  appear  on  tbe  record. 

(May  8, 180^.) 

APPEAL  by  complainant  from  a  Judgment 
of  the  District  Court  for  Lewis  and  Clarke 
County,  sustaining  a  demurrer  to  the  com- 
plaint in  an  action  brought  to  compel  defend- 
ant to  maintain  the  plaintiff.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mesere.  Alexander  C.  Botkin  and  E.  P* 
Cadwellf  for  appellant: 

Wherever  want  of  Jurisdiction  over  the  per- 
son of  tbe  defendant  is  shown,  the  Judgment 
rendered  without  said  jurisdiction  is  absolutely 
void  and  is  a  nullity.  This  want  of  Jurisdic- 
tion may  as  well  be  shown  by  evidence  aliunde 
the  record  as  from  the  face  of  the  record.    In 


NOTB.— The  great  array  of  authorities  presented 
by  counsel  on  their  respective  sides  of  the  question 
as  to  the  Jurisdiction  of  equity  to  compel  a  hus- 
band to  support  his  wife,  together  with  the  discus* 
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slon  of  the  question  by  the  court,  seem  to  oover 
the  question  so  completely  that  no  annotation  la 
called  for. 
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eltber  case,  if  ibis  want  of  jarisdictlon  is 
showD,  Uie  decree  is  absolutely  void;  it  has  do 
force  or  effect. 

Starhuek  v.  Murray^  6  Wend.  157,  21  Am. 
Dec.  172. 

The  remark  of  the  court  in  TfiompBon  t. 
Whitman,  b5  U.  S.  18  Wall.  467. 21  L.  ed.  897, 
that  the  Judgment  could  not  be  attacked  on  a 
collateral  proceeding,  was  unnecessary  to  the 
decision,  and  was  in  effect  OYerruled  by  the 
subsequent  cases  of  UArcy  y.  Ketckum^ 
62  U.  8.  11  How.  165,  18  L.  ed.  648,  and  W«^ 
$teT  y.  B/eid,  62  U.  iS.  11  How.  487, 18  L.  ed. 
761. 

See  also  EnrrU  y.  Hardeman,  66  U.  8.  14 
How.  884,  14  L.  ed.  444;  Christmaa  v.  Ru9aeU, 
72  U.  8.  6  Wall.  280,  18  L.  ed.  475:  Elliott  y. 
Peirma,  26  U.  S.  1  Pel.  840.  7  L.  ed.  170; 
United  States  y.  Arredondo,  81  U.  8.  6  Pet. 
691,  8  L.  ed.  647:  8/iriter  y.  Lynn,  48  Q.  8.  2 
How.  69.  11  L.  ed.  178;  Bickey  y.  Stewart,  44 
U.  S.  8  How.  762, 11  L.  ed.  819. 

The  appearance  was  the  act  of  the  counsel, 
and  not  the  act  of  the  court. 

SheiUm  y.  Tiffin,  47  U.  6.  6  How.  188,  12 
L.  ed.  896. 

If  the  court  acts  without  authority,  its  Judg- 
ments and  orders  are  regarded  as  nullities. 
They  are  not  voidable,  but  simply  void,  and 
form  no  bar  to  a  recovery  sought,  even  prior 
to  a  reversal  in  opposition  to  tbem. 

Eaiott  v.  Peireot,  26  U.  8.  1  Pet  828,  7  L. 
ed.  164. 

A  Judgment  rendered  by  a  court  that  has 
DO  Juriadlction  over  the  person  of  the  defend* 
ant  ia  void,  and  it  is  equally  so  whether  this 
want  of  Jurisdiction  appears  upon  the  face  of 
the  record  or  appears  from  evidence  outside  of 
the  record. 

Bishop,  Mar.  ft  Div.  §g  418.  419;  CaiuM  y. 
Caewdl,  9  West.  Rep.  164, 120 111.877;  Greene  v. 
OreeTU,  2  Qray,  861:  Ekietm  v.  Bdeon,  108  Mass. 
590, 11  Am.  Rep.  898;  Freeman,  Judgm.  §^  98, 
99, 117, 118, 499. 509;  Kerr,  Fraud,p.  61;  Feikert 
v.  Wiletm,  88  Minn.  841 ;  Hdyoke  v.  Basins,  5 
Pick.  20,  16  Am.  Dec.  876;  Atty-Gen.  v.  Pur- 
mort,  6  Paige.  681,  8  L.  ed.  860;  Geet  v.  Pack- 
wood,  89  Fed.  Rep.  686;  Barle  v.  Earle,  27  Neb. 
277:  Bradehaw  v.  Beath,  18  Wend.  416,  417. 

The  wife  can  maintain  an  action  against  her 
husband  for  support,  call  it  maintenance  or 
alimony  as  you  please,  under  the  facts  stated 
in  the  complaint. 

Gotland  v.  GaUand,  88  Cal.  269;F»7A7n  v. 
Witeon,  46  Cal.  999i  Daniels  v.  Daniels,  9  Colo. 
188;  Earle  v.  Earle,  27  Neb.  277;  Platner  v. 
Platner,  66  Iowa,  878;  Glocer  v.  Glover,  16 
Ala.  446;  Binds  v.  Binds,  80  Ala.  226;  Pur- 
uU  V.  PureeU,  4  Hen.  &  M.  607-511;  Almond 
v.  Almond,  4  Rand.  (Va.)  662,  16  Am.  Dec. 
781;  Wallingsford  v.  Wallingtford,  6  Harr.  &  J. 
485;  Macnamara's  Case,  2  Bland,  Ch.  566,  note 
667;  Orane  v.  Meainnis,  1  Gill  &  J.  968,  19 
Am.  Dec.  287;  B&lms  v.  Franeisetts,  2  Bland, 
Ch.  644.  20  Am.  Dec.  402;  Vemer  v.  Verner,  62 
Miss.  263,  and  cases  cited;  Butler  v.  Bvtler^  4 
Utt.  202;  Lockridge  v.  LockHdge,  8  Dana,  28, 
28  Am.  Dec.  62;  Walker  v.  StringfeOow,  80  Tex. 
670;  Bhame  v.  Rham^e,  1  McCord,  Eq.  197-205, 
16  Am.  Dec.  697;  Bair  v.  Bair,  10  Rich.  Eg. 
168:  Prather  v.  Prather,  4  Desaus.  Eq.  88-48; 
Bascom  v.  Bnsoom,  Wright  (Ohio)  682;  Questel 
V.  (iuestel.  Id.  491;  SpiUer  v.  SpiHtr,  2  N.  0. ) 

16  L.  a  A. 


482;  Enight  v.  Knight,  8  N.  0.  101;  Bueter  v. 
Bxuter  (B.  Dak.),  8  L.  R.  A.  662;  Spengler  v. 
Spengler,  88  Mo.  App.  266;  Lindenschmidt 
Y.Lindenschmidt,  29  Mo.  App.  295;  Barber  v. 
Barber,  62  U.  8.  21  How.  682,  16  L.  ed.  226; 
Cheever  y.  Willson,  76  U.  8.  9  Wall.  108,  19  L. 
ed.  604. 

Messrs,  MeConnell  A  CUiyherg  and  T, 
C.  Bach,  for  respondent- 

Our  Constitution  provides:  "The  district 
court  shall  have  original  Jurisdiction  in  all 
cases  at  law  and  in  equity,  etc." 

Montana  Const,  art.  8,  ^  11. 

Under  such  provision  courts  of  equity  cao 
only  exercise  such  Jurisdiction  as  was  exer- 
cised by  the  English  court  of  chancery  at  the 
date  of  the  Revolution. 

1  Pom.  Eq.  Jur.  pars.  282,  286,  294,  et  seg,; 
Fontain  y.  Baoenel,  68  U.  8.  17  How.  869,  16 
L.  ed.  80;  Jones  v.  Boston  Milt  Corp.  4  Pick. 
507, 16  Am.  Dec.  868.    See  also  cases  irtfra. 

Lord  Loughborough,  in  Ball  v.  Montgomery, 
2  Ves.  Jr.  196,  says:  "It  is  contrary  to  the 
established  doctrine  that  a  married  woman 
should  be  the  plaintilt  in  a  suit  in  this  court 
for  a  separate  matnteoanoe." 

This  case  was  followed  in  Stone  v.  Cooke,  7 
Sim.  22,  and  Vandergueht  v.  DeBlaquiere.  8 
8im.  816. 

Unless  the  Jurisdiction  is  provided  for  by 
positive  statutory  enactment  or  by  constitu- 
tional provision,  courts  of  equity  in  this  coun- 
try possess  no  Jurisdiction  to  hear  or  determine 
suits  brought  solely  for  the  recovery  of  ali- 
mony or  maintenance. 

Lawson  v.  Shotwell,  27  Miss.  680;  Bankston 
v.  Bankston,  Id.  692;  Bmoman  v.  Worthington^ 
24  Ark.  529;  MeGee  v.  McGee,  10  Oa.  477;  Goes 
V.  Goss,  29  Ga.  109;  Fisehli  v.  Fischli,  1  Blackf. 
860.  12  Am.  Dec  261;  Muekenburg  y.  BoOer, 
29  Ind.  189,  92  Am.  Dec.  846;  Moon  v.  Baum, 
68  Ind.  194;  Chestnut  v.  Chestnut,  Tl  111.  846; 
Trotter  v.  Trotter,  Id.  611;  Boss  v.  Boss,  69  IlL 
669;  Barshberger  v.  Barshberger,  26  Iowa,  608; 
Wilson  V.  Wilson,  49  Iowa.  644;  MsFarland  v. 
McFarland,  61  Iowa,  666;  Jones  v.  Jones,  18 
Me.  811,  86  Am.  Dec.  726;  Benderson  v.  Ben- 
derson,  64  Me.  419;  LiitleflM  v.  Paul,  69  Me. 
688;  Shannon  v.  Shannon,  2  Gray,  287;  Bald- 
win V.  Baldwin,  6  Gray,  842;  Coffin  v.  Dun- 
ham,  8  Cush.  406,  64  Am.  Dec.  769;  Adams  v. 
Adams,  100  Mass.  865, 1  Am.  Rep.  Ill;  Peltier 
V.  Peltier,  Harr.  Ch.  19;  P^kins  v.  Perkins,  16 
Mich.  167;  Doyle  v.  Doffle,  26  Mo.  646;  Simp- 
son  V.  Simpson,  81  Mo.  24;  Parsons  v.  Parsons, 
9  N.  H.  817, 82  Am.  Rep.  862;  Sheafe  v.  Sheafe, 
24  N.  H.  669;  Kirrigan  v.  Kirrwan,  16  N.  J. 
Eq.  146;  Jiiehols  v.  ^^i€hoU,  25  N.  J.  Eq.  60; 
Tule  V.  Tule,  10  N.  J.  Eq.  188;  Bockwell  v. 
Morgan,  18  N.  J.  Eq.  119;  Anshvtz  v.  Anshutz, 
16  N.  J.  Eq.  162;  Cory  v.  Cory,  11  N.  J.  Eq. 
400;  Atwater  v.  Atwater,  68  Barb.  621;  Bams-^ 
den  V.  Ramsden,  91  N.  T.  281;  Codd  v.  Codd, 
2  Johns.  Ch.  141,  1  L.  ed.  828;  Letcis  v.  Lewis, 
8  Johns.  Ch.  519.  1  L.  ed.  708;  Mix  v.  Mix,  1 
Johns.  Ch.  108, 1  L.  ed.  78;  Perry  v.  Perry,  2 
Paige.  601,  2  L.  ed.  1006;  Barrington  v.  Bar- 
rington,  10  Vt.  606;  Prosser  v.  Warner,  47  Vt. 
667.  19  Am.  Rep.  182;  Bees  v.  Waters,  9  Watts, 
281;  Barkery.  Dayton,  28  Wis.  Wl^Wilson  v. 
Wilson,  19  N.  C.  877;  1  Bishop,  Mar.  Div.  ^ 
Sep.  8§  1888-1421;  24  Am.  L.  Reg.  N.  S.  1; 
Woods  V.  Wadme,  26  Am.  L.  Reg.  N.  8.  88. 
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The  judgment  pleaded  is  not  a  void  bat  a 
voidable  Judgment,  and  in  this  action  the  at- 
tack apon  it  18  collateral. 

Freem.  Judgm.  2d  ed.  g  116;  1  Black, 
Judgm.  §  170. 

A  judgment  of  a  state  court  of  general  Ju- 
risdiction can  only  be  attacked  collaterally  in 
the  courts  of  the  same  state  where  it  bears  its 
own  infirmity  upon  its  face. 

Cook  V.  Darling,  18  Pick.  898;  Oranper  t. 
Clark,  23  Me.  128;  Coit  v.  Eazen.  80  Conn. 
190;  WingaU  v.  Haytoood,  40  N.  H.  437;  Penofh 
$cot  B.  Go.  V.  Weeks,  62  Me.  456;  Oark  v. 
Bryan,  16  Md.  171;  Callen  ▼.  EUiion,  18  Ohio 
8t.  446.  82  Am.  Dec.  448;  fforner  t.  Doe,  1 
Ind.  181,  48  Am.  Dec.  855;  Prince  y.  Oriffln, 
16  Iowa,  552;  ffahn  y.  KeUy,  84  Gal.  891,  94 
Am.  Dea  742;  Ex  parte  Ah  Men,  77  Cal.  198, 
11  Am.  St.  Rep.  263;  Oalpin  t.  Foffe,  1  8awy. 
Zl'::  Hunter  ▼.  Ferguson,  18  Kan.  471;  Blasda 
▼.  Kean,  8  Nev.  808;  Black.  Judgm.  $§  271- 
273;  QUman  t.  Oilman,  126  Mass.  26,  80  Am. 
Bep.  646;  Lee  t.  Kingsbury,  18  Tex.  68,  62 
Am.  Dec  646;  Broion  y.  Mehols,  42  N.  Y.  26; 
Bperry  y.  Beyndds,  65  N.  Y.  179. 

Many  cases  haye  been  cited  wherein  the 
particular  reasons  herein  relied  upon  were 
urged  as  reasons  that  the  Judgment  was  yoid 
and  could  be  collaterally  attacked,  but  the 
weight  of  authority  is  against  such  proposi- 
tion 

Freem.  Judgm.  §  128;  1  Black,  Judgm. 
§272;  IfeweonS  y.  Beck,  17  Vt  802,  44  Am. 
Dec.  840;  Baker  t.  JBtonOraker,  84  Mo.  172; 
Carpentier  t.  Oakland,  80  Cal.  44!0iBa/'shey 
y.  Blackmarr,  20  Iowa.  161,  89  Am.  Dec.  520; 
American  Ins,  Oo.  y.  Oakley,  9  Paige,  496,  4 
L.  ed.  789,  88  Am.  Dec.  561;  Beed  y.  Pratt,  2 
HiU,  64;  Brown  y.  Nichols,  42  N.  Y.  26;  Sogers 
y.  Bums,  27  Pa.  625;  Bunton  y.  Lyford,  87 
N.  H.  512,  75  Am.  Dec.  144. 

Harwood*  J.,  deliyered  the  opinion  of 
the  court: 

There  are  two  questions  brought  here  for 
determination  by  this  appeal.  The  first  re- 
lates to  the  Jurisdiction,  in  equity,  of  the 
district  courts  of  this  state,  and  may  be 
stated  by  the  following  proposition :  Haye 
the  district  courts  of  this  state  power,  in  the 
existence  of  their  equity  jurisdiction,  to  en- 
force maintenance  of  a  wife  by  decreeing 
proper  relief  in  an  action  brought  by  her 
against  her  husband,  independently  of  an 
action  for  diyorce,  where  it  is  shown  that 
he,  without  just  cause,  has  abandoned  her, 
or  by  his  cruelty  or  other  Improper  conduct 
has  giyen  her  just  cause  for  living  separate 
and  apart  from  him,  and  she  is  without  means 
of  support,  and  he  is  able  to  maintain  her. 
An  action  of  this  character,  if  maintainable 
at  all,  would  naturally  lie  within  the 
equitable  jurisdiction  of  the  district  court. 
The  subjects  of  equity,  as  well  as  common- 
law  jurisdiction,  are  so  well  defined  there 
can  seldom  arise  a  dispute  as  to  whether  a 
particular  action  for  the  enforcement  of 
rights  or  the  redress  of  wrongs  lies  within 
the  cognizance  of  one  or  tne  other,  or 
whether  such  action  is  not  within  either  of 
these  jurisdictions.  In  relation  to  the  ques- 
tion just  propounded,  however,  there  have 
been  and  still  are  differences  of  opinion  in 
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the  courts  and  among  able  jurists ;  and  the 
dificussion  of  it  has  sounded  the  depths  and 
surveyed  the  scope  and  circumference  of  the 
equity  iurlsdiction  of  courts  where  it 
has  been  brought  in  question.  It  is  unneces- 
sary to  recite  the  facts  involved  in  the  case 
at  bar  in  order  to  treat  this  proposition.  It 
may  be  treated  as  a  question  of  law,  relating 
to  the  equity  jurisdiction  of  the  court,  with- 
out reference  to  an^  particular  action.  That 
the  marriaf^e  relation  lays  upon  the  husband 
an  obligation  to  fumidi  his  wife  necessary 
and  comfortable  maintenance,  oommensurata 
with  his  ability  to  provide,  Is  a  proposition 
upon  which  there  is  do  dispute.  It  is  an 
obligation  imposed  by  law  as  one  of  the 
conditions  of  the  manriage  contract^  and  is 
recognized  by  all  courts  of  justice,  and  is 
enforced,  in  proper  cases,  were  the  Iurlsdic- 
tion lies.  Courts  of  common-law  Jurisdic- 
tion (as  distinguished  from  equity  courts) 
enforce  that  obligation  by  giving  judgment 
against  the  husband  for  necessary  supplies 
fumii^ed  the  wife  by  third  persons,  where 
the  husband,  without  just  cause,  withholds 
the  same,  or  abandons  fiis  wife,  or  by  cruelty 
or  otherwise  makes  it  unsafe  or  improper  for 
her  to  abide  at  the  family  home.  In  this 
way  it  will  be  seen  that  even  courts  of  com- 
mon-law Jurisdiction  not  only  recognize,  but 
to  some  extent  enforce,  performance  of  that 
obligation.  This  Jurisdiction  exercised  by 
the  common-law  courts  was  usually  ex- 
plained on  the  theory  that  the  law  presumed 
the  wife  to  be  the  agent  of  the  husband  to 
the  extent  of  authority  to  obtain  upon  his 
credit  necessary  personal  supplies.  But  it 
is  plainly  observable  by  an  investigation  of 
these  cases  that  the  common-law  courts  pro- 
ceed upon  a  different  ground  than  the  mere 
relation  of  principal  and  agent;  for  when 
the  husband  had  abandoned  hiis  wife,  or 
driven  her  away  by  cruelty  or  other  im- 
proper conduct,  and  had  sought  to  avoid 
responsibility  of  her  maintenance  by  giving 
notice  forbidding  narties  to  furnish  her  sup- 
plies, and  attempting  to  revoke  her  author- 
ity in  that  respect,  still  the  common-law 
courts,  notwithstanding  such  notice  held 
him  bound  for  her  necessary  supplies,  by 
an  obligation  irrevocable  at  will,  arising 
by  virtue  of  the  marriage  relation,  and 
gave  judgment  against  him.  Schouler, 
Dom.  Rel.  §  66 ;  Sykes  v.  EcUstead,  1  Sandf . 
488;  1  Bishop,  Mar.  &  Div.  572,  and 
cases  cited.  It  will  be  observed  in  these 
cases,  too,  that,  where  the  wife  was  livin/^ 
separate  and  apart  from  hei  husband,  it  was 
always  a  proper  inquiry  whether  she  had 
just  cause  for  so  doing;  and,  if  she  had 
not,  that  was  a  good  defense.  It  seems  to 
be  clear,  then,  that  the  common- law  courts 
proceeded  in  such  cases  upon  a  different 
principle  than  the  law  of  agency  alone,  and 
founded  their  judgments  on  the  obligation 
of  the  husband  to  support  his  wife,  even 
separate  and  apart  from  his  habitation, 
where  by  his  conduct  he  justified  her  sep- 
aration, or  where  he  had,  without  cause, 
forsaken  her, — an  obligation  which  he 
could  not  terminate  at  will,  as  may  be 
done  in  case  of  principal  and  agent.  2 
Kent,    Com.    146;     Schouler,    Dom.     Rel. 
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$  66;  1  Bishop.  Mftr.  &  DIv.  ?§  550-572, 
and  cases  cited ;  Liddlow  v.  Wilmot,  3  Stark. 
77 ;  CasUel  y.  Ccuteel,  8  Blackf .  240.  44  Am. 
Dec.  763;  Clement  t.  Mattieon,  8  Rich.  L. 
1>3:  RaU  ▼.  WWr.  1  Allen,  261;  Carttcright 
T.  Aite,  1  Allen,  014.  79  Am.  Dec.  759; 
Cunningham  v.  /rwtw.  7  Serg.  &  R.  247,  10 
Am.  Dec.  458 ;  Rumney  t.  Keyee,  7  N.  H. 
571 ;  Allen  v.  ^IWncA.  29  N.  H.  63 ;  MeaaJiay 
▼.  FWWaifw,  12  .Johns.  293;  Mayhew  y. 
77iayer,  8  Gray,  172;  Walker  v.  Simpaon,  7 
Watts  &  8.  88.  42  Am.  Dec.  216 ;  SchnucHe 
▼.  Bierman,  89  111.  454 ;  Reese  t.  Chilton, 
26  Mo.  598 ;  Rutherford  v.  Com.  11  Mo.  347 ; 
Breinig  v.  AfeiUler,  28  Pa.  156;  ^7Zi7i^ 
▼.  Pileher,  7  B.  Mon.  458,  46  Am.  Dec.  523 ; 
Snover  ▼.  Blair,  25  N.  J.  L.  94 ;  Blowers  t. 
BturUvant,  4  Denio.  46. 

Although  the  common-law  courts  will 
gire  judgment  against  the  hushand  in  such 
cases,  it  must  he  admitted  hy  all  to  he  an 
uncertain  and  inadequate  relief ;  for  in  man^ 
cases  she  may  be  unable  to  obtain  credit 
under  such  circumstances,  where  she  can 
only  offer  the  chance  of  compelling  payment 
by  suit  against  a  husband  who  is  endeavor- 
ing to  escape  such  liability.  Her  position  is 
also  embarrassed  by  the  reluctance  of  parties 
generally  to  becoming  directly  or  indirectly 
implicated  in  family  troubles,  or  to  under- 
take to  show  justification  for  the  conduct  of 
the  wife,  which  operates  as  a  powerful  influ- 
ence in  deterring  persons  from  given  her 
credit.  The  relief  offered  by  the  common- 
law  courts  is  inadequate  for  still  other  rea- 
sons. While  it  may  succeed  for  a  brief  pe- 
riod in  some  cases,  the  derelict  husband  is 
left  free  to  carry  out  his  purpose,  to  abandon 
and  neglect  the  support  of  his  wife,  and 
avoid  such  judgments  altogether  by  dispos- 
ing of  his  property  or  bv  carrying  it  beyond 
the  Jurisdiction.  In  this  way  he  not  only 
ignores  his  obligation,  but  sets  at  naught  the 
attempt  of  the  common -law  courts  to  compel 
its  performance.  There  are  other  asp3cts  of 
this  method  of  granting  relief  which  ought 
not  to  be  passed  without  observation.  If 
that  remedy  happens  to  be  effectual  in  some 
eases,  because  the  husband  fails  to  use  the 
means  within  his  power  to  escape  the  liabil- 
ity, that  method  of  enforcing  maintenance 
would  involve  a  multiplicity  of  lawsuits ;  for 
the  wife  must  usually  go  to  various  parties 
to  secure  supplies,  whereby  would  arise  a 
separate  cause  of  action  in  favor  of  each 
party  from  whom  supplies  were  obtained; 
and.  as  often  as  one  collection  was  made,  an- 
other cause  of  action  would  begin  to  accrue. 
Again,  the  inadequacy  of  relief  worked  out 
by  the  common-law  remedy  is  not  alone  rel- 
ative to  the  position  of  the  wife.  It  has  its 
counterpart  of  hardship  in  reference  to  the 
husband.  In  case  the  husband  has  just 
fiTounds  for  his  conduct,  and  desires  to  estab- 
lish the  same,  he  would  have  to  present  his 
defense  in  as  many  actions  at  law  as  hap- 
pened to  be  brouL'ht  against  him  for  supplies 
furnished  the  wife ;  lor  having  established 
his  defense  in  one  or  more  actions  would  not 
preclude  the  annoyance,  loss  of  time,  and 
expense  of  defending  other  actions  of  the  same 
character.  So  the  question  naturally  arises 
whether  or  not»  upon  principle,  these  cases 
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lie  within  the  Jurlsclfctton  of  eouits  of 
equity,  and  the  condiiions  just  i^olntcd  out 
suggest  two  familiar  principles  of  equity  ai 
grounds  upon  which  courts  exercising  that 
urisdiction  take  cognizance  of  actions,  and 
etermine  the  rights  of  parties,  namely :  (1) 
Inadequacy  of  the  relief  which  can  be  ob- 
tained in  the  courts  of  law;  (2)  that  to 
obtain  relief  in  courts  of  common- law 
jurisdiction  would  involve  a  mutiplicity  of 
suits.  Mr.  Pomeroy,  upon  this  head  ob- 
serves: ''In  fact,  the  multiplicity  of  suits, 
which  is  to  be  prevented,  constitutes  the 
very  inadequacv  of  legal  methods  and  reme- 
dies which  calfs  the  concurrent  jurisdiction 
into  being  under  such  circumstances,  and 
authorizes  it  to  adjudicate  upon  purely 
legal  rights,  and  confer  purely  le^al  reliefs. 
On  the  other  hand,  the  prevention  of  mul- 
tiplicity of  suits  is  the  occasion  for  the  ex- 
ercise of  the  exclusive  jurisdiction. "  1  Pom. 
£q.  Jur.  g  243.  This  class  of  actions  was 
not  generally  entertained  by  the  En^^lisb 
chancery  court,  for  the  obvious  reason  that  in 
England  the  ecclesiastical  tribunal  existed, 
to  which,  as  was  conceded  by  all,  such  ad- 
judications peculiarly  belonged.  There  was 
therefore  no  reason  in  general  for  the  chan- 
cery court  in  England  to  concern  itself  with 
actions  seeking  such  relief.  Fonbl.  Eq. 
4th  Am.  ed.  98,  note  106,  But  it  neverthe- 
less seems  plain  that  had  not  another  court 
existed  in  the  judicial  system  of  England, 
which  had  jurisdiction  of  this  class  of  cases, 
there  is  every  analogy  which  would  have 
brought  those  cases  within  the  jurisdiction 
of  the  court  of  chancery.  This  court  took 
cognizance  of  other  cases  concerning  marital 
laws.  It  enforced  against  the  husband  ante- 
nuptial contracts,  and  settlements  made  on 
behalf  of  his  intended  wife;  compelled  set- 
tlements to  be  made  on  behalf  ot  the  wife. 
where  he  was  seeking  to  obtain  possession  or 
control  of  her  property ;  withlield  her  separ- 
ate property  from  his  grasp,  and  devoted  it 
to  her  maintenance,  where  he  had  so  con- 
ducted himself  as  to  justify  hex  living  in 
separation  from  him;  enforced  agreements 
by  the  spouses  as  to  property  rights,  and 
maintenances  made  in  contemplation  of  sep- 
aration; by  writ  ne  exeat,  "*  restrained  the 
husband  from  Quitting  the  kingdom  to  evade 
the  payment  oi  an  agreed  or  decreed  allow- 
ance ;"  used  its  power  to  enforce  decrees  of 
the  spiritual  court,  awarding  separate  main- 
tenance to  the  wife;  and,  by  process 
known  as  the  ''writ  of  supplicavit,^  the 
chancery  court  protected  the  wife  against 
the  husband's  violence,  and  in  cases  where 
it  was  found  unsafe  for  her  to  abide  with 
him.  as  incident  to  such  proceedings,  com- 
pelled the  husband  to  provide  maintenance 
lor  her  while  she  was  separate  and  apart 
from  him,  by  reason  of  his  violent  conduct 
towards  her.  This  proceeding,  however, 
appears  to  have  become  obsolete,  probably 
because  statutes  provided  a  remedy  for  pro- 
tection of  all  persons  from  threatened  vio- 
lence. No  doubt  other  instances  could  be 
pointed  out  wherein  the  English  chancery 
court  exercised  jurisdiction  in  reference  to 
the  marital  rights  and  obligations.  Fonbl. 
Eq.  90-106,  and  notes ;  2  Spence,  Eq.  Jur. 
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489.  526:  9  Story,  Eq.  Jur.  g^  1428.  1476; 
8  Pom.  Eq.  Jur.  g§  1114-1120;  2  Bishop, 
Mar.  &  DiY.  §  352.  It  is  also  clear  that 
within  the  principles,  procedure,  and  prac- 
tice applied  by  courts  of  equity  there  are 
ample  and  appropriate  methods  to  adequate- 
ly enforce  in  one  action  the  right  of  the 
wife  to  support  against  a  husband  who  with- 
out cause  abandons  her,  and  at  the  same 
time,  in  the  same  action,  Touchsafe  to  the 
husband  any  defense  he  may  have  to  offer  in 
justification  of  his  conduct. 

It  is  proper  at  the  outset  of  this  investiga- 
tion to  inquire  whether,  by  statute,  any  pro- 
vision has  been  made  in  relation  to  the 
ri^ht  in  question,  and  the  remedy  to  be  ap- 
plied in  case  of  its  nonfulfillment.  Our 
statute  provides  that  the  district  court,  ''sit- 
ting as  a  court  of  chancery, "  may,  for  cer- 
tain causes  specified,  decree  a  ''dissolution 
of  the  bonds  of  matrimony,"  and  that, 
"when  a  divorce  shall  be  decreed,  it  shall 
and  may  be  lawful  for  the  court  to  make 
such  order  touching  the  alimony  and  main- 
tenance of  the  wife,  the  care  and  custody  of 
the  children,  or  any  of  them,  as  from  the 
circumstances  of  the  parties  and  nature  of 
the  case  shall  be  fit,  reasonable,  and  just, 
and,  in  case  the  wife  be  complainant,  to 
order  the  defendant  to  give  reasonable  secur- 
ity for  such  alimony  and  maintenance,  or 
may  refuse  the  payment  of  such  alimony 
and  maintenance  in  any  other  manner  con- 
sistent with  the  rules  and  practice  of  the 
court,  and  may  also  grant  alimony  *a  pen^ 
dente  liU\  and  the  court  mav,  on  applica- 
tion, from  time  to  time,  make  such  alter- 
ations in  the  allowances  of  alimony  and 
maintenance  as  shall  appear  reasonable  and 
just.**  Sections  1000,  1004,  1006,  div.  6, 
Comp.  Stat. 

It  IS  contended  that  these  provisions  of  the 
statute  as  to  the  decree  for  alimony  and 
maintenance  "when  divorce  is  granted,"  by 
implication,  exclude  from  the  courts  the 
jurisdiction  to  enforce  the  maintenance, 
except  in  an  action  where  divorce  is  decreed. 
Some  have  so  held,  but  upon  this  phase  of 
the  question,  as  upon  nearly  all  aspects  of 
it,  eminent  authorities  are  opposed  to  one 
another  in  the  views  entertained.  Our  own 
conclusion  upon  this  particular  feature  of 
the  question  is  that  the  great  weight  of  rea- 
son IS  against  the  idea  that  the  Legislature, 
in  adopting  the  statute  referred  to,  intended 
any  regulation  of  the  'right  of  the  wife  to 
maintenance,  or  the  obligation  of  the  hus- 
band to  furnish  the  same,  arising  and  exist- 
ing by  virtue  of  the  marriage  bond  prior  to 
the  dissolution  of  that  bond  by  decree  of 
court,  or  that  by  such  statute  the  Legisla- 
ture intended  to  take  away,  or  in  any  man- 
ner control,  whatever  jurisdiction  the  courts 
may  have  had  to  enforce  the  fulfillment  of 
that  obligation  in  an  action  independent  of 
a  proceeding  for  divorce.  In  construing  or 
applying  a  statute  the  cardinal  rule,  always 
applicable,  is  to  seek  the  intention  of  the 
Legislature.  The  simple  question  then  is, 
Did  the  Legislature,  in  providing  for  the 
granting  of  divorces  on  certain  prescribed 
grounds,  and  providing  that,  when  divorce 
was    decreed,   alimony    and    maintenance 
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might  also  be  decreed,  Intend  to  luive  ft  in* 
ferred  or  implied  therefrom  that  the  obliga- 
tion of  the  husband  to  maintain  his  wifa 
should  not  be  enforced,  unless  the  bonds  of 
matrimony  were  first  dissolved?  Or  wss  it 
only  the  intention  of  the  Legislature,  as 
manifest  in  such  statute;  to  make  sure,  by 
the  provisions  authorizing  the  decree  of  ali- 
mony and  maintenance  of  the  wife  after  dis* 
solution  of  the  bond  of  matrimony,  to  fasten 
upon  the  husband  the  continued  obligation 
to  support  his  wife,  even  though  the  bond 
of  matrimony  had  been  dissolved  because  of 
his  wrongful  conduct?  After  divorce  the 
obligation  to  maintain  the  wife,  which 
arose  by  virtue  of  the  marriage  contract^ 
could  not  be  referred  to  that  relation,  be- 
cause of  its  non-existence ;  and  there  might 
be  grave  reason  to  doubt  whether  a  court 
was  authorized  to  continue  to  enforce  that 
obligation  after  dissolution  of  the  bond  bj 
which  it  arose,  without  a  statutory  provision 
to  that  effect.  It  is  manifest  by  said  statute 
that  the  Legislature  intended  that  the  offend- 
ing husband  should  not  escape  the  obi  lo- 
tion he  had  entered  into,  to  support  his  wife 
while  she  kept  faith  with  her  marriage 
vows  and  duties,  even  though  he  succeeded 
by  his  wrongful  conduct  in  driving  her  to 
obtain  a  divorce.  If  this  provision  implied 
that  the  obligation  could  only  be  enforced 
by  first  dissolving  the  bonds  of  matrimony, 
the  law  would  be  open  to  the  charge  that  it 
was  so  framed  as  to  encourage  divorces ;  for 
the  wife  who  kept  faith  with  the  marriage 
vows  might  be  driven  by  privation,  in  some 
cases  at  least,  to  release  the  husband  from 
the  bonds  of  matrimony  by  applying  for  % 
divorce,  in  order  to  obtain  relief  from  pen- 
ury and  want.  Such  a  construction  of  the 
legislative  intent  would  make  the  statute 
provide,  in  effect,  that  in  case  a  wife  was 
driven  away  or  deserted,  and  left  without 
means  of  support,  if  the  husband  remained 
in  the  state,  (and  committed  no  more 
flagrant  violations  of  the  marriage  bond,) 
she  must  wait  a  year,  and  in  the  mean  time 
suffer  in  destitution,  or  suffer  the  humilia- 
tion of  becoming  a  public  charge,  or  seek 
relief  through  mends  or  strangers,  before 
she  could  call  upon  a  court  to  grant  her  & 
divorce,  and  then  compel  the  offending  hus- 
band, out  of  his  substance,  to  fulfill  his  ob« 
ligation  to  support  her;  at  which  time  the 
derelict  husband  may  have  placed  himself 
and  property  beyond  the  reach  of  the  court ; 
at  least,  he  would  in  such  case  be  given 
ample  opportimity  to  do  so.  It  can  tuirdlj 
be  presumed  that  the  Legislature,  while 
carefully  providing  for  the  continuance  of 
the  obligation  of  me  husband  to  maintain 
his  wife  after  divorce,  intended  by  the  stat- 
ute to  cut  off  any  jurisdiction  which  might 
be  in  the  courts  to  simply  enforce  the  obliga- 
tion while  the  bonds  of  matrimony  still  ex- 
isted. A  more  reasonable  conclusion,  we 
think,  is  that  the  statute  under  consideration 
manifests  no  such  intention,  but  leaves  the 
marital  rights  and  obligations  before  divorce 
to  be  dealt  with  by  the  courts  in  whatever 
respect  their  jurisdiction  might  allow. 

We  therefore  return  to  the  main  question, 
as  to  whether  there  is  in  the  equity  courts 
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of  this  state  any  Jansdictioii  to  interfere  on 
behalf  of  a  wife  deserted  and  left  destitute, 
without  cause,  and  oompel  the  husband,  if 
able,  to  support  her.  This  subject  has  led 
to  a  Terr  close  inrestiffation  by  the  American 
courts  (see  cases  cited  in  briefs  of  counsel) 
of  the  manner  in  which  the  chancery  court 
of  England   dealt    with   such   cases.     The 

iurisdiction  exercised  by  that  court  upon 
indred  subjects  has  already  been  adverted 
to.  But  upon  this  particular  branch  of  ad- 
judication, as  is  affirmed  by  some,  the  hold- 
ing of  the  English  chancery  court  has  not 
been  harmonious ;  and,  while  this  criticism 
is  probably  correct,  it  must  still  be  admitted 
that  the  doctrine  finally  became  settled,  to 
the  effect  that  cases  where  such  relief  was 
sought  would  not  be  entertained  in  the  chan- 
cery court,  but  left  to  the  spiritual  court. 
This  was,  of  course,  the  natural  result  when 
we  considered  the  judicial  system  prevailing 
at  that  time  in  England.  Even  with  these 
conditions,  however,  the  English  chancery 
court  did  not  seem  to  have  construed  its  jur- 
isdiction as  so  unyieldingly  restricted  in  this 
mattei  that  no  relief  could  be  granted  in 
that  court.  There  is  a  notable  case,  as  late  as 
1811,  where  Lord  Eldon,  one  of  the  greatest 
snd  most  conservative  of  English  chancel- 
lors, ordered  certain  property  in  probate 
devoted  to  the  support  of  a  aesertea  wife. 
It  is  not  clearly  stated  in  the  opinion  or 
statement  of  tfaie  master  that  this  property 
belonged  to  the  husband  by  descent,  but 
that  seems  to  be  the  case  from  the  context ; 
for  if  the  property  had  descended  to  the  wife 
in  her  own  right,  according  to  the  course  of 
equity,  there  would  have  bM^en  no  hesitation 
whatever  in  applying  it  to  her  separate 
maintenance,  where  ^e  was  abandoned  by 
her  husband.  In  ordering  the  property  ap- 
plied the  lord  chancellor  said :  *'!  have  a 
strong  impression  on  my  mind  that  this  has 
been  done ;  and,  independent  of  precedent,  I 
think  the  court  may  do  it ;  as  the  husband 
deserting  his  wife  leaves  her  credit  for  neces- 
saries, and  would  be  liable  to  an  action,  and, 
though  execution  could  not  be  had  against 
the  stock,  the  effect  might  be  obtained  cir- 
cuitously,  as  he  could  not  relieve  himself 
except  by  giving  his  consent  to  the  applica- 
tion of  this  fund."  Quy  ▼.  FlaarkM,  18  Ves. 
Jr.  196.  In  the  American  states  the  ecclesi- 
astical court  was  not  made  a  part  of  the 
judicial  system.  There  bein^  a  court  of 
chancery  or  equitable  jurisdiction,  however, 
and  there  being  the  conditions  involved, 
whereby  that  court  had  grounds,  upon  prin- 
ciple, to  take  jurisdiction  of  such  cases,  it  is 
not  at  all  strange  that  some  of  the  American 
courts  of  equity  entertained  them ;  and  thus 
was  established  what  Judge  Story  termed  the 
broader  jurisdiction  asserted  by  the  Ameri- 
can courts  in  such  cases.  In  his  work  on 
Equity  Jurisprudence,  he  says:  "In  America, 
a  broader  jurisdiction  in  cases  of  alimony 
has  been  asserted  in  some  of  our  courts  of 
equity ;  and  it  has  been  held  that  if  a  hus- 
band abandons  his  wife,  and  separates  him- 
self from  her  without  any  reasonable  sup- 
port, a  court  of  equity  may  in  all  cases 
decree  her  suitable  maintenance  and  support 
out  of  his  estate,  upon  the  very  ground  that 
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there  is  no  adequate  or  sufflcient  remedy  at 
law  in  such  a  case.  And  there  is  so  much 
good  sense  and  reason  in  this  doctrine  that  it 
might  be  wished  it  were  generally  adopted." 
2  Story,  Eq.  Jur.  g  1423.  It  will  be  seen 
from  these  remarks  that  this  eminent  author- 
ity on  equity  jurisprudence  saw  clearly  that 
these  cases  involved  conditions  which,  upon 
fundamental  principles  of  equity  would 
bring  them  into  that  iurisdiction,  •'.  e,,  there 
was  a  legal  right  of  the  wife  to  maintenance, 
existing  and  deeply  implanted  in  the  law, — 
a  Tight  capable  of  judicial  enforcement^ 
and  mat  the  common- law  courts,  although 
recognizing  and  attempting  to  enforce  such 
ri^ht,  by  reason  of  their  forms  of  procedure, 
fell  far  short  of  giving  adequate  relief. 
There  was  therefore  the  ground  in  principle 
for  equitable  relief. 

Since  Judge  Story  wrote,  the  doctrine  of 
the  American  courts  of  equity,  which  he 
mentions,  has  steadily  been  gaining  ground, 
until  now  it  is  held,  without  the  aid  of  stat- 
ute, in  a  large  number  of  the  states,  as  will 
be  seen  hj  reference  to  citations  of  appel- 
lant's  brief.  The  latest  case  we  have  ex- 
amined  was  decided  in  the  year  1890  by  the 
Supreme  Ck>urt  of  South  Dakota,  wherein 
Kellam,  «7.,  in  a  very  able  opinion  held  that 
the  case  was  within  tfce  equitable  jurisdiction 
of  the  courts  of  that  state :  and  he  did  not 
base  the  conclusion  upon  any  specific  consti- 
tutional or  statutory  provision  or  implication 
mentioned  in  his  opinion.  Bueter  v.  Bueter, 
(S.  Dak.) 8  L.  R.  A. 662.  The  Supreme  Court 
of  the  United  States,  in  1858,  had  occasion, 
in  the  case  of  Barber  v.  Barber,  62  U.  S.  21 
How.  582,  16 L.  ed.  226,  incidentally  tore- 
view  a  number  of  cases  in  which  the  equity 
jurisdiction  was  held  to  extend  over  this 
class  of  cases ;  and  no  expression  is  found  in 
the  opinion,  showing  that  the  court  regarded 
the  exercise  of  such  jurisdiction  extraordi- 
nary, nor  in  any  manner  an  arbitrary  assump- 
tion of  a  jurisdiction  not  properly  belonging 
to  courts  of  equity  on  principle.  Ovez 
against  the  holding  which:  Jtidge  Story  men- 
tions, there  are  courts  of  eminent  authority 
holding  the  contrary.  ^See  cases  cited  by 
counsel  for  respondent.)  But  the  divergence 
of  views  upon  this  subject  held  by  the  Ameri- 
can courts  ma^  not  be  without  reasonable  ex- 
planation, which  would  apply  at  least  to  some 
states.  While  there  is  a  general  harmony  in 
the  American  courts  of  equity  with  one  an- 
other, and  with  tJie  English  court  of  chancery, 
in  the  practice,  procedure,  and  principles 
applied,  and  the  precedents  emanating  from 
them  may  be  safely  referred  to  as  auUiority 
in  cases  lying  within  their  jurisdiction, 
still,  when  the  question  is  as  to  the  extent  of 
the  equitable  jurisdiction  possessed  by  courts 
of  one  state,  the  determination  of  courts  of 
another  as  to  the  extent  of  their  own  jurisdic- 
tion cannot,  as  a  rule,  be  relied  on  as  fur- 
nishing an  exact  criterion  for  measuring  the 
boundaries  of  the  jurisdiction  in  the  former 
state,  unless  the  statutory  or  constitutional 
provisions  governing  the  subject  are  sub- 
stantially alike.  This  arises  from  the  great 
variation  in  the  constitutional  and  statutory 
provisions  establishing  and  defining  such  ju- 
risdiction in  the  different  states.    Therefore, 


100 


Montana  Sufreme  Court. 


Hat, 


for  exiimple,  to  quote  from  Massachusetts, 
as  denying  that  the  equitable  jurisdiction  of 
their  courts  extends  to  cases  like  the  one  at 
bar,  cannot  be  regarded  strictly  as  author- 
ity for  denying  that  such  jurisdiction  belongs 
to  equity  courts  at  all,  nor  that  such  Juris- 
diction may  not  pertain  to  the  equity  courts 
of  another  state,  because,  although  eman- 
ating from  one  of  the  ablest  benches  in  the 
Union,  the  court  is  speaking  of  the  extent 
of  its  owneauity  jurisdiction,  which  appears 
to  be  limited  to  certain  heads,  si)ecitically 
defined  by  statute,  and  that  jurisdiction  does 
not  appear  to  be  as  broad  as  that  exercised 
by  the  English  court  of  chancery  or  that 
exercised  by  other  states  of  the  Union.  1 
Pom.  £q.  Jur.  §  286;  Mass.  Gen.  Stat.  1860, 
p.  558;  Adams  y,  ^dam«,  100  Mass.  865,1  Am. 
Rep.  111.    There,  also,  the  statute  not  only 

Srovided  for  absolute  divorce,  but  for  a 
ecree  of  separation  from  bed  and  board,  with 
separate  maintenance  out  of  the  husband's 
estate.  Mass.  Gen.  Stat.  chap.  107,  p.  581. 
These  variations  in  the  scope  of  the  eouit- 
able  jurisdiction  granted  to  the  Federal 
courts,  and  that  possessed  by  the  courts  of 
the  various  states,  is  fully  explained  by  Mr. 
Pomeroy  in  his  great  work  on  Equity  Jur- 
isprudence. He  says:  '^In  some  of  the 
states  th4s  statutory  delegation  of  power  is 
BO  broad  and  comprehensive  that  the  jurisdic- 
tion which  it  creates  is  substantially  identi- 
cal with  that  possessed  by  the  English  court 
of  chancery,  except  so  far  as  speciilc  sub- 
jects, like  administration,  have  been  ex- 
pressly given  to  different  tribunals;  but  in 
otliers  the  delegation  of  power  is  so  special 
in  its  nature  and  limited  in  extent  tnat  a 
reference  to  the  statutes  themselves,  on  the 
part  of  the  courts,  as  the  source  and 
measure  of  their  jurisdiction,  is  a  matter  of 
constant  practice  and  of  absolute  necessity. 
A  correct  knowledge  of  these  statutory  pro- 
visions in  the  various  states  is  of  the  hig^hest 
importance  from  another  point  of  view. 
Without  it  the  force  and  autnority  of  decis- 
ions rendered  in  any  particular  state  cannot 
be  rightfully  appreciated  by  the  bench  and 
bar  of  other  commonwealths."  1  Pom.  Eq. 
Jur.  §  288.  In  the  same  chapter  the  author 
brings  to  view  the  statutory  and  constitu- 
tional provisions  under  discussion.  It  is 
therefore  not  surprising,  when  these  condi- 
tions are  considered,  to  find  different  views 
held  by  different  courts,  when  the  question 
turns  upon  the  extent  of  the  equitable  jur- 
isdiction possessed.  Mr.  Bishop,  in  his  val- 
uable work  on  the  subject  of  Marriage  & 
Divorce,  (vol.  2,  §  856,  6th  ed.),  exerts  the 
great  weight  of  his  authority  against  the 
proposition  that  cases  like  the  one  at  bar  lie 
within  the  equitable  jurisdiction,  unless 
jurisdiction  is  ^iven  by  statutory  or  con- 
stitutional provisions.  It  is  observable  that, 
in  treating  the  question,  he  has  in  mind  a 
court  in  this  country,  invested  with  an  equit- 
able lurisdiction  measured  exactly  by  that 
exercised  by  the  English  court  of  chancery 
''at  the  time  of  the  settlement  of  this  coun- 
try." With  his  usual  accuracy,  he  states 
bow  the  English  chancery  court  dealt  witli 
the  question  at  that  time,  and  arrives  at  the 
conclusion  that  said  court  did  not  then  exer- 
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cise  the  jurisdiction  in  question.  But  he 
goes  further,  and  lays  down  the  proposition 
that  **  there  is  :]o  one  head  of  equity  power 
to  which,  bv  analogy,  this  can  be  said  to 
belong."  If  it  is  meant,  in  view  of  the  right 
involved,  and  the  relief  obtainable  through 
common-law  courts,  that  there  is  no  analogy, 
when  the  principles  of  equity  are  consid- 
ered, by  which  the  ease  would  come  within 
the  equitable  jurisdiction,  upon  the  same 
principles  as  many  cases  come  within  that 
jurisdiction,  we  cannot  subscribe  to  his 
views.  It  is  fair  to  say,  however,  as  to  Mr. 
Bishop's  views,  that  he  at  all  times,  in  treat- 
ing this  subject,  reasons  from  the  proposi- 
tion that  to  enforce  the  right  of  the  wife  to 
support,  who  by  the  wrongful  conduct  of 
her  husband  is  compelled  to  live  separate 
and  apart  from  him,  is  equivalent  to,  and  in 
fact  amounts  to,  the  granting  of  a  divorce 
a  menaa  et  tharo.  From  this  position  he  asserts 
his  conclusion  that  there  is  no  analogy  which 
would  bring  the  case  under  any  head  of  equit- 
able power,  and  draws  a  very  striking  pic- 
ture of  a  court,  admittedly  wiUiout  any  jur- 
isdiction in  a  certain  case,  arbitrarily 
holding  the  alleged  offender,  and  ''dodging 
all  difflculties,"  administering  a  drastic 
remedy  for  an  alleged  wrong.  Bishop,  Mar. 
&  Div.  6th  ed.  %  856.  With  great  deference 
to  the  learned  author,  and  admiration  for  the 
method  and  discrimination  generally  em- 
ployed by  him  in  the  treatment  of  subjects 
of  the  law  to  which  he  has  devoted  hia 
labor,  we  are  unable  to  adopt  his  conclusion 
until  we  find  reason  to  adopt  his  premise, 
tliat  merely  to  compel  the  husband,  who 
wrongfully  abandons  or  drives  away  his  wife, 
to  support  her,  is  in  fact  granting  her  a  di- 
vorce a  merua  et  thoro.  This  is  the  difficulty 
which  must  be  either  confronted  with  atten- 
tion, and  fairly  treated,  or  "dodged."  He 
states  the  proposition  in  this  way:  ** A  di- 
vorce from  bed  and  board  given  to  the  wife 
concludes  with  the  same  decree  for  alimony 
which  this  proceeding  does.  But  it  also  con- 
tains a  finding  and  a  judgment,  not  that  the 
marriage  is  dissolved,  but  that  she  who  is  ta 
be  alimented  is  entitled,  by  reason  of  the 
fault  of  the  other  party,  to  live  in  separation. 
In  the  proceedinf^  under  consideration,  a 
court  acknowledging  itself  without  power 
to  adjudicate  the  right  to  live  in  separation 
— for  that  would  be  simply  and  exactly  to 
pronounce  a  divorce  from  bed  and  board — un* 
dertakes  to  make  a  permanent  order  for  ali- 
mony. And  yet,  as  foundation  for  the  order, 
it  passes  upon,  without  reducing  to  record, 
the  very  question  of  right  whidi  it  admita 
not  to  hie  within  its  juri^iction.  *'  2  Bishop, 
Mar.  &  Div.  §  856.  As  long  as  courts  of 
equity  are  induced  to  admit  that  this  pro- 
ceeding is  equivalent  to  granting  a  divorce 
from  bed  and  board,  no  doubt  the  jurisdiction 
will  be  denied.  Let  us,  therefore,  examine 
this  proposition.  In  every  case  (where  the 
husband  and  wife  are  living  separate  and 
apart)  in  which  the  common-law  courts  give 
iudp^ment  for  necessaries  furnished  the  wife 
by  third  persons,  one  of  the  facts  upon  which 
the  judgment  rests  is  that  the  wife  has  just 
cause  for  living  in  separation  from  her  hus- 
band during  the  time  in  question,  when  such 


1899. 


EDGBltTOK  T.  EDGEBTOH. 


101 


necessary  supplies  were  furnished.  See 
cases  from  common- law  courts,  and  other 
authorities,  cited  supra.  Now,  may  it  not 
be  said  with  quite  as  much  force  that  in 
these  cases  the  common-law  courts  (admit- 
tedly without  any  Jurisdiction  to  authorize 
the  spouses  to  live  separate  and  apart) do  by 
tbeir  judgments  confirm  the  proposition  that 
during  the  time  in  question  the  wife  had 
fcood  cause  for  living  in  separation  from  her 
husband?  In  the  case  of  Liddlow  v.  Wilmot, 
mpra,  brought  in  the  common- law  court  by 
a  third  person,  against  a  husband,  for  neces- 
sary supplies  furnished  his  wife  while  she 
was  11  vine  separately  from  him,  Lord  El- 
lenborough  said:  ^'The  first  question  for 
consideration  is  whether  the  defendant  turned 
his  wife  out  of  doors,  or  by  the  indecency 
of  his  conduct  precluded  her  from  living 
with  him ;  for  then  he  was  bound  by  law  to 
afford  her  means  of  support  adequate  to  her 
station. "  In  Hultz  v.  Gibbs,  66  Pa.  360,  the 
same  doctrine  is  stated  as  follows :  ^  When  a 
husband  turns  his  wife  out  of  doors,  without 
any  reasonable  or  just  cause,  or  forces  her  to 
withdraw  from  him,  without  any  means  for 
her  support,  the  law  implies  that  he  has  given 
her  credit  to  supply  herself  with  such  neces- 
saries as  are  suitable  and  proper  for  her  to 
have,  namely,  clothing,  boarding,  lod^in^,  and 
the  like.  Her  condition  would  be  deplor- 
able, indeed,  if  this  were  nfitjso^  'bi^cause  *of 
her  inability  to  contract  for^udhtbings^  and 
to  obtain  them,  if  she  happens  "to  haVe  no 
separate  estate.  When,  therefore,  necessaries 
are  furnished  to  a  wife  so  situated,  on  the 
credit  of  her  husband,  the  party  claiming  to 
be  paid  for  them  must  brinj^  himself,  in  order 
to  recover  for  them,  within  the  rule  stated. 
He  must  make  out  a  case  which  shall  nega- 
tive all  idea  of  a  captious,  voluntary 
abandonment  of  the  husband's  domicil,  and 
show  that  she  has  either  been  turned  out  or 
forced  to  leave  his  residence.  Walker  v. 
Simpson,  7  Watts  &  S.  85,  48  Am.  Dec.  216, 
and  the  authorities  therein  referred  to.  *'  Dec- 
larations of  this  doctrine  could  be  quoted 
by  great  number  from  the  common- law 
courts.     See  cases  supra. 

So  the  common- law  court  must  try  the 
question  whether  the  wife  was  abandoned 
without  cause,  or  compelled  to  withdraw 
and  live  separately.  In  other  words,  these 
conditions  must  be  shown  before  judgment 
can  be  given  in  favor  of  a  third  party  for 
necessaries  furnished  her  living  separately 
from  her  husband.  Then,  is  not  the  judg- 
ment in  such  case  an  affirmation  by  the  com- 
mon-law court  that  the  wife  had  just  cause 
for  living  in  separation?  And,  if  the  condi- 
tions thus  judicially  affirmed  as  sufficient 
ground  still  exist,  such  judgment  would  not 
be  far  from  judicially  sanctioning  her  con- 
tinuance of  the  separation.  It  would  at 
least  affirm  indirectly  that  as  long  as  the 
cause  for  separation,  which  was  adiudged 
sufficient,  existed,  she  would  be  justified  in 
living  separate  and  apart.  Yet  toe  jurisdic- 
tion of  the  common- law  courts  to  give  such 
judgments  does  not  appear  to  be  questioned 
on  the  ground  that  the  same  amounts  to  ad- 
judging the  wife  justified  in  living  apart 
from  her  husband,  which,  if  decreed  in  terms, 
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would  amount  to  a  decree  of  divorce  a  mensa 
et  thoro.  The  proposition,  however,  is  held 
up  before  the  equity  court  as  an  all-sufficient 
''difficulty,''  wnenever  it  is  called  upon  to 
do,  in  a  more  adequate,  direct,  simple,  and 
just  manner,  the  very  thing  which  the  com- 
mon-law court  fearlessly  attempts.  But 
does  the  judgment  or  decree,  whether  of 
common-law  or  equity  court,  simply  com- 
pelling the  husband  to  continue  to  support 
his  wife  when  he  has,  without  cause,  aban- 
doned her,  amount  to  a  divorce  from  bed 
and  board?  We  have  seen  that  she  must  be 
fully  justified  in  her  separation,  and  that 
justification  must  be  shown,  before  either  the 
common-law  or  equity  court  will  give  relief. 
But  the  proposition  that  such  inquiry,  and 
the  giving  of  relief,  is  equivalent  to  the 
granting  of  a  divorce  from  bed  and  board, 
It  would  seem,  must  involve  the  common- 
law  court  in  the  same  embarrassment  as  Mr. 
Bishop  has  attempted  to  draw  the  equity 
court  into  whenever  it  affirms  that  it  lies 
witlEiin  the  equitable  jurisdiction  to  grant 
such  relief.  Is  there  anything  in  the  pro- 
ceeding whether  in  the  common  law  or 
equity  court,  which  authorizes  the  spouses 
to  live  separate  and  apart,  or  authorizes  the 
delinquent  husband  to  continue  his  neglect, 
without  cause,  to  provide  for  his  wife.  Is 
,not  tbe  9?rongfu>  conduct  6f  th^  husband, 
'iJhiSteAd' ^»f  the  procctdtug  whereby ''isi  court 
corapers^himTtc  support  his  wife,  the  only 
justification  she  has  for  her  separation? 
And  is  there  anything  in  the  proceeding 
either  authorizing  the  nusband  to  continue 
his  wrongful  conduct,  or  fail  to  resume  the 
voluntary  discharge  of  his  marital  duties? 
Is  there  anything  in  the  proceeding  which 
merely  compels  him  to  support  his  wife,  in 
the  nature  of  casting  an  obstacle  in  the  way 
of  his  seeking  reconciliation  with  her,  and 
resuming  the  voluntary  discharge  of  his 
marital  obligations?  It  is  within  the  power 
of  courts  of  equity  to  make  their  decrees  in 
all  such  cases  subject  to  such  modifications 
as  circumstances  may  demand;  and  it  is 
worthy  of  consideration  whether  the  actual 
effect  of  a  just  and  proper  exercise  of  such 
jurisdiction  would  not  tend  to  induce  rec- 
onciliation, by  checking  the  husband  in  his 
willful  and  unjustifiable  abandonment  of 
his  marital  obligations.  The  proceeding,  it 
would  seem,  simply  checks  the  husband  in 
his  attempt  to  entirely  abandon  his  obliga- 
tion, without  sanctioning  the  separation  any 
further  than  inquiring  whether  it  is  enforced 
by  the  husband's  conduct, — the  same  as  done 
by  common -law  courts,— and  without  plac- 
ing the  slightest  obstacle  in  the  way  of  rec- 
onciliation. These  considerations  are  in  no 
way  suggested  as  furnishing  tbe  reasons 
upon  which  to  base  an  answer  to  the  ques- 
tion whether  the  equity  courts  of  this  state 
possess  the  jurisdiction  in  question.  They 
are  brought  to  view  in  connection  with  the 
proposition  asserted  by  some,  as  we  have 
seen,  that  to  grant  such  relief  is  equivalent 
to,  and  in  fact  includes,  the  decree  of  di- 
vorce a  mensa  et  thoro.  But  we  are  inclined, 
after  much  reflection,  to  regard  the  proposi- 
tion as  untenable.  When  the  whole  nature 
and   effect  of  the  relief  are  considered,  it 
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appears  to  be  an  extreme  view,  bom  of  a 
zoalouB  advocacy  of  one  side  of  this  dis- 
puted question  of  jurisdiction. 

We  will  close  the  inquiry  upon  this 
branch  of  the  case  by  bringing  to  view  cer- 
tain statutory  and  constitutional  provisions 
of  this  state  which  to  some  extent,  we  think, 
should  influence  our  determination.  The 
statute  provides  that :  **  Women  shall  retain 
the  same  legal  existence  and  legal  personal- 
ity after  marriage  as  before  marriage,  and 
shall  receive  the  same  protection  of  "all  her 
rights  as  a  woman  which  her  husband  does 
as  a  man ;  and  for  any  injury  sustained  to 
her  reputation,  person,  property,  character, 
or  any  natural  ri^ht,  she  shall  have  the  same 
right' to  appeal  in  her  own  name  alone  to  the 
courts  of  law  or  equity,  for  redress  and  pro- 
tection, that  her  husband  has  to  appeal  in 
his  own  name  alone."  Section  1489,  div.  5, 
Comp.  Stat.  Our  Constitution  provides  that 
"the  district  courts  shall  have  original  jur- 
isdiction in  all  cases  at  law  and  in  equity, 
.  .  .  and  for  such  special  actions  and  pro- 
ceedings as  are  not  otherwise  provided  for.** 
Section  11,  art.  8.  And,  further,  that  **  there 
shall  be  but  one  form  of  civil  action,  and 
that  law  and  equity  may  be  administered 
in  the  same  action."  Section  28,  art.  8. 
And,  further,  that  **  courts  of  justice  shall 
be  open  l!br\OrexSi  p^rsoxwand  «  speed]^  ^rem- 
edy afiRdrd^d  .fpt  $^*y  rihjujy  .b?  t)er^n, 
propert;^,  br*  ehaneter,*  ahd « ti&t  -flg^t  i^nd 
justice  shall  be  administered  witnbufsale, 
denial,  or  delay. '^  Section  6,  art.  8.  This 
latter  provision  was,  we  think,  set  before 
the  courts,  by  the  framers  of  the  Constitu- 
tion, as  a  tenet  for  consideration  in  a  case 
like  this,  where,  clearly,  there  is  an  estab^ 
lished  right  existing,  subject  to  judicial  en- 
forcement, and  the  question  is  raised  on 
purely  artificial  grounds,  as  to  whether  such 
right  shall  be  enforced  in  such  an  action  and 
in  such  jurisdiction  as  by  its  practice  and 
methods  of  procedure  can  insure  an  appro- 
priate, just,  and  adequate  relief,  or  whether 
there  shall  be  a  denial  of  such  appropriate 
and  adequate  remedy  as  the  courts  can 
afford.  It  is  admitted  that  the  right  exists, 
and  it  is  contended  there  is  a  remedy  at  law ; 
but  we  have  seen  that  in  many  cases  that 
answer  would  be  but  a  mockery  to  the  ag- 
grieved, in  her  unjust  abandonment.  The 
court  is  then  confronted  with  the  question 
whether  there  shall  be  a  denial  of  enforce- 
ment of  this  right,  except  where  absolute 
divorce  is  granted.  We  think  the  intend- 
ment of  our  Constitution  and  statutes  is  to 
neg[ative  that  proposition.  With  these  pro- 
visions before  us,  in  addition  to  the  grounds 
of  equity  jurisdiction  considered,  we  are 
drawn  to  the  conclusion  that  our  courts  are 
invested  with  a  jurisdiction  broad  enough 
to  give  proper  and  adequate  remedy  for  the 
enforcement  of  the  right  in  question,  in  prop- 
er cases,  where  it  is  shown  that  such  juris- 
diction ought  to  be  exercised,  and  that  such 
remedy  lies  within  the  equity  jurisdiction  of 
our  district  courts. 

The  second  proposition  of  law  to  be  deter- 
mined in  this  case  will  be  developed  by  a 
brief  statement  of  facts  set  forth  in  plaintiff's 
couipluint.    Among  other  things,  it  is  alleged 
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that  plaintiff  and  defendant  intermarried 
on  or  about  the  9th  day  of  September,  1879, 
at  Watkins  Glen,  Schuyler  county,  state  of 
New  York,  and  lived  together  as  man  and 
wife  until  October  24,  1886 ;  that  from  Sep- 
tember, 1882,  until  October,  1886,  they  re- 
sided in  the  cit;^  of  Helena,  territorv  of 
Montana:  that  in  May,  1887,  defendant, 
without  any  cause  or  provocation   on   the 

Sart  of  plaintiff,  willfully  abandoned  and 
eserted  her,  and  compelled  her  to  live 
separate  and  apart  from  him ;  that,  from  the 
last  date  up  to  about  seven  months  prior  to 
the  commencement  of  this  action,  defendant 
contributed  the  sum  of  $50  per  month,  and 
at  times  $75  per  month,  for  plaintiff's  sup- 
port ;  that,  for  about  seven  months  last  past, 
defendant  has  neglected  and  refused,' and 
still  refuses,  to  furnish  plaintiff  any  money 
whatever,  and  that  she  is  now  wholly  with- 
out means  of  support,  and  is  entirely  depen- 
dent upon  her  personal  exertions  and  the  con- 
tributions of  her  friends  for  support  of  her- 
self and  infant  eon,  the  issue  of  said  mar- 
riage, now  in  plaintiff's  care  and  custody ; 
that  about  April  24,  1887,  at  the  city  and 
state  of  New  York,  defendant,  by  threats 
and  menances,  (particularly  alleged  and  de- 
scribed), compelled  plaintiff  to  write  and 
sign,  as  dictated  by  defendant,  a  letter  of 
authority  addressed  to  E.  D.  Weed,  Esq., 
mi  attorney  at .  law,  residing,  and  engaged 
"111;^^  pritctice'  of  law,  at  the  cit]^  of  Helena, 
territory*  of  Montana,  authorizing  him  to 
appear  as  her  counsel  in  an  action  which  de- 
fendant proposed  to  commence  against  her  to 
obtain  a  divorce  from  the  bonds  of  mat- 
rimony existing  between  plaintiff  and  de- 
fendant ;  that,  when  defendant  had  thus  com* 
gelled  the  writing  of  said  letter  by  plaintiff, 
e  took  the  'same  into  his  possession ;  that 
thereafter  plaintiff  requested  defendant  to 
destroy  said   letter,  and  that  he  then  told 

Elaintiff,  in  order  to  deceive  and  defraud 
er,  that  he  had  destroyed  said  letter,  but 
that,  contrary  to  such  statement,  defendant 
retained  said  letter  in  his  possession,  and 
thereafter  presented  the  same  to  said  attor- 
ney, and  told  said  attorney  that  plaintiff  de- 
sired said  letter  to  be  delivered  to  him,  and 
desired  him  to  appear  for  plaintiff,  and  "  rep- 
resent her  in  a  divorce  proceeding  to  be 
commenced  by  the  defendant:"  that  there- 
after said  attorney  appeared  as  counsel  for 
this  plaintiff  in  an  action  commenced  in  the 
district  court  of  the  fourth  judicial  district 
of  the  territory  of  Montana  within  and  for 
the  county  of  Yellowstone,  by  defendant  here- 
in against  this  plaintiff,  to  obtain  a  divorce 
from  her;  that  such  proceedings  were  had 
in  said  action  as  resulted  in  defendant  obtain- 
ing from  said  court  a  decree  of  divorce  from 
this  plaintiff.  Plaintiff  further  alleges  that 
she  did  not  appear  in  said  action,  nor  had 
any  knowledge  of  the  fact  that  said  attorney 
had  appeared  for  her  therein.  Respondent 
interposed  a  demurrer  to  this  complaint, 
which  was  sustained  by  the  court,  and  plain- 
tiff appealed  from  that  order. 

Appellant's  counsel  succinctly  state  their 
position  on  this  branch  of  the  case  as  fol- 
lows :  **  Are  the  parties  hereto  husband  and 
wife?    Is  said  decree  void  or  voidable?    If 
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▼old,  we  will  fhen  claim  that  plaintiff  is 
the  wife  of  defendant,  and  is  entitled  to 
mantain  this  action.  If  voidable,  then  we 
concede  that  we  are  premature  in  our  ac- 
tion. "  It  is  not  contended  by  appellant  that 
the  decree  of  the  territorial  district  court, 
dissolving  the  bonds  of  matrimony  which 
theretofore  existed  between  plaintiff  and 
defendant,  is  void  for  any  reason  that  ap- 
pears on  the  face  of  such  decree.  It  was 
pronounced  by  a  court  of  general  jurisdic- 
tion, and  of  special  statutory  lurisdiction  of 
actions  for  divorce.  Comp.  Stat.  div.  5,  § 
1000.  Moreover,  b^  appellant's  own  show- 
ing in  her  complaint,  it  appears  that  said 
court  had  jurisdiction  of  her  person,  by  her 
appearance  through  her  attorney*  dul^  and  ex- 
pressly authorize  by  letter.  Sections  80, 
491.  Code  Civil  Proc.  This  decree  must  be 
regarded,  of  course,  as  if  pronounced  by  a 
court  of  this  state,  as  the  transformation  from 
territorial  to  state  form  of  government  is  for 
many  purposes  to  be  considered  as  a  contin- 
uity of  government.  Const,  art.  20,  §  2. 
The  theory  of  appellant's  counsel  is  that  the 
judgment  is  void,  not  by  reason  of  any  ^acts 
appearing  on  the  face  of  the  proceedings,  but 
by  reason  of  the  facts  pleaded  as  to  the  con- 
duct of  defendant,  which  led  up  to  the  court 
obtaining  jurisdiction  to  grant  said  decree. 
They  contend  that,  bv  reason  of  those  facts 
pleaded,  ^ which  are  deemed  admitted  on  de- 
murrer), it  is  shown  that  the  court  had  no 
jurisdiction  over  the  person  of  appellant, 
who  was  defendant  in  said  proceedings  for 
divorce.  On  this  premise  they  submit  ''that 
wherever  want  of  jurisdiction  over  the  per- 
son of  defendant  is  shown  the  judgment 
rendered  without  such  jurisdiction  is  abso- 
lutely void,  and  is  a  nullity,  and  that  this 
want  of  jurisdiction  may  as  well  be  shown 
by  evidence  tUiunde  the  record  as  from  the 
face  of  the  record;  that  in  either  case,  if 
this  want  of  jurisdiction  is  shown,  the  de- 
cree is  absolutely  void,  and  of  no  force  or 
effect."  It  seems  to  us  that,  if  such  a  pre- 
mise be  followed,  it  would  sweep  away  all 
distinction  between  judgments  void  for 
reasons  manifest  on  the  face  of  the  record, 
and  those  which,  as  appears  by  the  record, 
are  valid,  and  must  be  given  full  faith  and 


force  until  impeached  in  a  proper  proceed- 
ing, by  establishing  facts  aliur^  the  leoord 
sufficient  for  that  purpose.  While  there  is 
much  contlict  relating  to  certain  questions 
of  law  concerning  judgments,  we  think  it 
may  be  safely  said  to  be  almost  uniformly 
settled  now  that  domestic  judgments  of 
courts  of  general  jurisdiction,  valid  on 
their  face,  cannot  be  collaterally  attacked  in 
courts  of  the  same  state,  by  showing  facts 
aliunde  the  record  although  such  facts  might 
be  sufficient  to  impeach  the  judgment  in  ques- 
tion if  broueht  to  bear  upon  it  in  a  proper  pro- 
ceeding. The  proposition  in  this  case  ap- 
pears to  be  to  open  a  way  through  said  decree 
of  divorce  for  the  progress  of  this  action, 
by  going  back  of  that  judgment,  and  rais- 
ing a  question  as  to  the  good  faith  and  law- 
fulness of  the  plaintiff's  conduct  in  obtain- 
ing it.  Such  a  practice  cannot  be  sustained. 
It  is  needless  to  go  Into  a  discussion  of  the 
reasons  and  public  policy  which  forbid  such 
a  rule.  These  are  fully  developed  in  the  au- 
thorities. Freem.  Jud^m.  §§  116,  128;  1 
Black,  Judgm.  |§  170,  270 ;  Ma^m  v.  EeUy, 
84  Cal.  801,  94  Am.  Dec.  742.  Oarpenti&r  v, 
Oakland,  80  Cal.  440;  Granffer  v.  Ola/rk. 
22  Me.  128 ;  Penobscot  B,  Co,  v.  Week$,  52 
Me.  456 ;  Prinee  v.  Griffin,  16  Iowa,  552 ; 
GaUMi  V.  EUiwn,  18  Ohio  St.  446,  82  Am. 
Dec.  448;  C<yit  v.  Haven,  80  Conn.  190; 
Ola/rk  V.  Bryan,  16  Md.  171 ;  Wi7igate  v. 
Haywood,  40  N.  H.  487 ;  Galpin  v.  Page,  1 
Bawy.  809 ;  H(ymer  v.  Doe,  1  Ind.  180,  48 
Am.  Dec.  855 ;  Baker  ▼.  Stimebraker,  84  Mo. 
172 ;  Beed  v.  Pratt,  2  Hill,  64 ;  Ha/rehey  v. 
Blaekma/rr,  20  Iowa,  161,  89  Am.  Dec.  520. 
See  also  a  late  case  from  Oregon, — Morrill  y. 
MorriU,  20  Or.  96,  11  L.  R.  A.  155,  published 
in  28  Am.  St.  Rep.  95.  with  an  elaborate  note 
by  Mr.  A.  C.  Freeman,  editor,  and  also  author 
of  Freeman  on  Judgments,  citing  many  cases 
upon  the  subject. 

Upon  the  view  that  said  decree  was  not 
void,  but  only  voidable  in  a  proper  proceed- 
ing for  that  purpose,  the  court  sustained 
respondent's  demurrer  and  in  our  opinion  the 
ruling  is  correct. 

The  judgment  mil  therefore  be  affirmed. 

Blakef  Ch.  «/.,  and  DeWitt,  J,^  concur. 


MINNESOTA  SUPREME  COURT. 


Wiseman  A.  SPARROW,  Appt.. 

V. 

0.  H.  POND,  Beept. 
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^Blaekberries  while  growing  on  the 
hnflhes  are  not  subject  to  levy  on  execution  as 
pexBonal  property. 

•Head  note  by  Mitghbll,  J, 


(Mays,  ISn.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Dodge  County  in  fa- 
vor of  defendant  in  an  action  brought  to  re- 
cover possession  of  certain  blackberries  which 
plaintiff  had  purchased  at  an  execution  sale 
upon  a  judgment  against  defendant  Af- 
firmed, 

The  facts  are  stated  in  the  opinion. 


Kon.— Ckm(/lcati(m  of  arotoing  frv/fl  OM  real  or 

penumdl  vroperty. 

Direct  decisions  as  to  the  nature  or  olassillcation 
m  property  of  fruit  before  it  is  severed  from  trees 
«r  bushes  are  very  few  indeed,  although  the  ques- 
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tlon  Is  discussed  in  a  multitude  of  cases  which  actu- 
ally Involve  only  the  question  of  cultivated  crops 
which  are  Krown  by  annual  planting. 

Very  similar  to  the  main  case  is  the  decision  that 
peaches  on  the  trees  are  not  subject  to  levy  as  per* 
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Mat» 


Mt,  S.  T.  Littleton,  for  appellant: 

A  levy  may  be  made  upon  grain  or  grass 
while  growing  and  upon  any  other  unharvested 
crops. 

Gen.  8Ut.  chap.  60,  §  81S. 

Chattels  zeal  may  be  leyied  upon  and  sold  on 
execution. 

Id.  ^  800. 

In  this  state  the  interest  of  the  vendee  under 
a  contract  of  purchase  of  real  estate  may  be 
levied  upon  under  a  writ  of  execution. 

UenryY,  Traynar,  42  Minn.  284;  Beynold$Y. 
Fleming,  48  Minn.  518. 

So  may  any  equitable  interest  in  land. 

Attoater  ?.  Manchester  8av,  Bank,  45  Minn. 
841. 

And  generally  all  tangible  property  which 
the  debtor  could  himself  sell  can  by  execution 
he  made  the  subject  of  involuntary  transfer  to 
pay  bis  just  debts. 

1  Frcem.  Executions,  §110. 

Blackberries  in  this  state  depend  on  annual 
cultivation  and  do  not  thrive  or  produce  berries 
fit  for  market  if  left  to  nature.  The  crop  of 
berries  is  the  result  of  the  labor  and  skill  of 
the  gardner,  ,fructii$  induatrialU, 

Id.  g  113;  Benjamin,  Sales,  Bennett's  4th  ed. 
129,  180. 

In  Frank  ▼.  Earringion,  86  Barb.  415,  all 
the  cases  prior  to  that  time  were  reviewed  and 
it  was  considered  tbat  strawberries,  grapes,  and 
hops  as  now  cultivated  grow  hy  the  manur* 


ance  and  industry  of  the  owner  and  should  be 
put  in  the  category  of  personal  instead  of  real 
estate  and  so  of  any  kind  of  produce  raised 
annually  by  labor  and  cultivation  except  graaa 
growing  or  fruit  not  gathered  from  the  trees. 

LaUiam  v.  Aiwood,  Cro.  Car.  516. 

Meean,  Samuel  Lord  and  Robert 
Taylor,  for  respondent: 

Blackberries  grow  wild  in  these  parts  and 
bear  fruit  with  or  without  manurance  or  culti- 
vation.  They  are  perennial,  living  and  grow- 
ing for  many  years  without  being  renewed  or 
transplanted,  and  sending  up,  each  year,  shoot* 
or  canes,  which  live  over,  bear  fruit  the  second 
year  and  then  die.  These  facts  are  of  such 
general  notoriety  and  are  so  commonly  known 
that  the  court  will  take  Judicial  notice  of  them. 

1  Greenl.  Ev.  14th  ed.  §  6;  Brown  v.  Piper, 
91  U.  8.  87.  28  L.  ed.  200;  Floyd  v.  Ricki,  U 
Ark.  286,  58  Am.  Dec.  874;  ToTnlinson  ▼. 
Greenfield,  81  Ark.  557;  IHxon  v.  NieoUs,  d» 
m.  878,  89  Am.  Dec  812;  Baridan  v.  Cen- 
tral Iowa  B.  Oo.  69  Iowa,  527;  PaUereon  v. 
MeCaueland,  8  Bland,  Ch.  69;  Wetzler  v.  KeUy, 
88  Ala.  440;  Gtyrdon  v.  Tv>eedy,  74  Ala.  28d» 
49  Am.  Rep.  818;  LotA  ▼.  Bichardeon,  74  Ala. 
811;  Moloney  v.  Aurreeochea,  61  Cal.  429; 
Qarih  V.  Caldwell,  72  Mo.  622. 

Growing  blackberries  do  not  fall  within  the 
term  *'any  other  unharvested  crops,"  used  in 
the  statute. 

Bou vier.  Law  Diet,  titles,  Cropa,  Emblementi/ 


eonal  property.  State  v.  GemmJll,  1  Houst.  (0eL) 
9. 

The  other  cases  ailse  in  respect  to  contracts  of 
sale. 

A  contract  for  the  sale  of  all  the  growing  fruit  In 
an  orchard  to  be  picked  and  delivered  by  the  vendor 
at  a  certain  price  per  bustiel  and  which  gives  the 
vendee  no  right  to  enter  upon  the  land  or  touch 
the  trees  or  the  apples  until  they  are  pioked.  Is  not 
a  contract  for  the  sale  of  an  interest  in  land  within 
the  Statute  of  Frauds.  Brown  v.  Stanclif  t  (Buff. 
Super.  Ct.)  Op.  by  Smith  not  reported ;  aflCd  by 
Mem.  Dec.  80  N.  Y.  827. 

A  sale  of  a  crop  of  peaohes  while  growing  in  the 
orchard  to  be  gathered  and  removed  as  they  ma- 
ture is  not  within  the  Statu  :e  of  Frauds  as  a  sale  of 
an  interest  lin  land.  Purner  v.  Pieroy,  40  Md.  2U. 
17  Am.  Bep.  SOL 

A  contract  giving  '*one  half  in  the  orchard  of  all 
the  apples  and  peaches  and  one  half  of  all  the 
blackberries  on  the  bushes**  on  certain  land  during 
a  period  of  three  years,  which  contract  was  con- 
strued to  require  a  delivery  thereof  by  the  vendor, 
is  not  a  contract  for  the  sale  of  a  chattel  real,  but 
for  the  sale  of  personal  property,  and  therefore  is 
not  within  ttiat  provision  of  the  Statute  of  Frauds 
as  to  the  sale  of  an  interest  in  real  estate,  although 
it  is  within  another  provision  of  that  statute  as  to 
contracts  not  to  be  performed  within  one  year. 
Smock  V.  Smock,  87  Mo.  App.  66. 

A  sale  of  an  entire  crop  of  fruit  for  a  certain 
year  is  not  a  sale  of  realty  which  needs  to  be  in 
wriiiBg,    VuUcevlch  v.  Skinner,  77  Cal.  289. 

In  this  case  it  seems  that  the  vendor,  as  in  the 
cases  above,  was  required  to  deliver  the  fruit  to  the 
ven'Jecs  and  in  that  view  the  case  is  strictly  parallel 
with  the  other  decisions  above  concerning  sales 
of  fruit.  The  court,  however,  does  not  mention 
tliis  fact  08  having  any  t)earing  on  the  decision,  but 
treats  the  fruit  oBfructua  industrtalis. 

As  nernicst  the  above  cases  concerning  sales  of 
1  ruit  an  earlier  English  case  decided  that  the  sale  of 
H  crop  of  fruit  and  vegetables  is  the  sale  of  an  In- 
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terest  In  land,  within  the  meaning  of  a  statute  re- 
quiring a  conveyance  of  such  an  Interest  to  h^ 
stamped.   Bodwell  v.  Phillips,  9  Mees  &  W.  COL 

But  in  this  case  it  appears,  as  it  does  not  in  any  of 
the  American  oases  above,  that  the  purchaser  was 
by  the  contract  to  enter  upon  the  land  and  gather 
the  fruit  and  the  action  was  in  assumpsit  for  **not 
permitting  the  plaintiff  to  gather**  it.  The  case 
therefore  can  be  readily  distinguished  from  the- 
American  cases  on  that  ground. 

This  same  distinction  will  harmonise  the  Amerl- 
can  oases  as  to  sales  of  growing  fruit  which  hold  It 
to  be  personal  property  with  the  main  case  and  the- 
case  of  State  v.  Gemmill,  1  Houst.  (Del.)  9,  which 
deny  that  it  can  be  levied  on  as  personalty.  0th* 
erwise  we  have  decisions  treating  fruit  as  realty  for 
the  purpose  of  levy  but  as  personalty  for  the  pur- 
pose of  sale. 

In  full  agreement  with  the  decisions  holdlns^ 
that  growing  fruit  cannot  be  levied  on  as  person- 
alty is  the  generally  accepted  doctrine  that  Bucb 
fruit  is  not  the  subject  of  larceny.  Text-books  all 
seem  to  agree  in  stating  this  to  be  the  rule  unless 
changed  by  statute,  but  they  base  it  apparently  on 
the  reason  of  the  law  rather  than  upon  any  actual 
decisions  of  the  courts  to  that  effect.  In  Bartlett  v. 
Brown,  6  R.  L  87,  the  same  doctrine  is  stated.  That 
case  was  an  action  for  malicious  prosecution  in  pro- 
curing plaintiff  *s  arrest  on  a  charge  of  stealing  such 
fruit.  The  court  held,  however,  tbat  the  action 
would  not  Ue  as  the  charge  of  theft  was  only  a 
harsh  or  exaggerated  charge  of  a  statutory  offensa 
of  taking  the  fruit  without  license. 

Taking  all  the  cases  that  can  be  found  in  which 
there  was  actually  decided  anything  about  the 
kind  of  property  that  growing  fruit  belongs  to,  it 
seems  that  they  fairly  establish  the  doctrine  that 
such  fruit  is  real  property,  but  that  for  the  purpose 
of  a  contract  of  sale  by  which  the  vendor  agrees  to 
sever  it  from  the  realty  and  deliver  it  to  the  pur- 
chaser it  may  be  regarded  as  already  severed  and 
changed  into  personal  property*  B.  A.  B. 
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4  Am.  A  Eng.  Encyclop.  Law,  p.  887,  title 

Oropi. 

At  coQHDon  law  the  "growing  crops"  or 
"emblements/'  that  were  subjected  to  the  le^y 
of  &  writ  oiJLfa.  against  the  tenant  were  only 
such  crops  of  his  annual  planting  as  were 
mainly  the  result  of  his  manurance  and  labor  in 
their  cultivation  and  as  would  mature  the  same 
season  in  which  they  were  planted,  and  did  not 
include  the  grasses  nor  the  fruits  of  perennial 
shrubs,  even  though  planted  and  cultivated,  or 
pruned,  by  the  tenant  himself. 

1  Schouler,  Pers.  Prop.  §§  100,  104,  etaeq,, 
475,  ct  9eq,;  4  Kent,  Com.  p.  73;  1  Bouvier, 
Law  Diet.  7th  ed.  465;  Bodtoell  v.  Phillips,  9 
Mees.  &  W.  501;  Smith  v.  Leighton.  88  Kan. 
644, 5  Am.  St.  Rep.  778;  1  Hilliard,  Heal  Prop. 
13. 

When  a  product  of  the  soil  is  claimed  not  to 
be  subject  jto  seizure  and  sale  under  a  jl  fa, 
the  claim  must  be  determined  by  ascertaining 
whether  such  product  is  real  or  personal  estate; 
and  this  last  question  is  in  turn  to  be  settled  by 
inquiring  whether  the  product  is  chiefly  the 
result  of  roots  permanently  attached  to  the  soil 
or  of  the  labor  and  skill  of  defendant  in  sow- 
ing and  cultivating  the  soil. 

1  Freem.  Executions,  §  118;  Schouler,  Pers. 
Prop.  §g  100,  104,  et  seq.;  2  Bl.  Com.  123, 
SharswoK^'s  rwi^. 

An  exception  was  made  as  to  the  single  pro- 
duct of  hops. 

Latham  v.  Atwood,  Cro.  Car.  615;  Frank  ▼• 
Earrington,  86  Barb.  415. 

In  Darlington  on  Personal  Property,  p.  26, 
'yhiettu  naturale^'  are  defined  to  be  those  pro- 
ducts which  require  to  be  planted  but  once  and 
then  bear  for  years. 

Thompson,  Law  of  the  Farm,  §25.  See 
also  Gwynne.  Sheriff  &  Coroner,  p.  220;  Crock- 
er, Sheriffs  &  Constables,  p.  207;  Craddoek  v. 
RiddUtbarger,  2  Dana,  206;  Staie  v.  GemmUl, 
1  Houst  (Del.)  9;  Jon^s.  Chat.  Mort  §  145; 
BodtreU  ▼.  FhOlipf,  9  Mees.  &  W.  603. 

Mitchelly  J.,  delivered  the  opinion  of  the 
court: 

At  common-law  those  products  of  the  earth 
which  are  annual,  and  are  raised  by  yearly 
manuranoe  and  labor,  and  essentially  owe  their 
annual  existence  to  the  cultivation  of  man, 
termed  "emblements,"  and  sometimes  **fruetiu 
indttstriakt"  were,  even  while  still  annexed 
to  the  soil,  treated  as  chattels,  with  the  usual 
incidents  thereof  as  to  seizure  on  attachment 
during  the  owner's  life,  and  transmission  after 
his  death.  This  class  included  grain,  garden 
vegetables,  and  the  like.  On  the  other  hand, 
the  fruit  of  trees,  perennial  bushes  and  grasses 
growing  from  perennial  roots,  and  called,  bv 
way  of  contradistinction,  ^fruetus  naturcUes, 
were,  while  unsevered  from  the  soil,  con- 
sidered as  pertaining  to  the  realty,  and  as  such 
passed  to  the  heir  at  the  death  of  the  owner, 
and  were  not  subject  to  attachment  during  bis 
life.  4  Kent,  Com.  p.  78;  4  Bacon,  Abr.  372, 
title  Bmiiements;  Freem.  Executions,  §118;  1 
Schouler,  Pers.  Prop.  §  100  et  9eq,;  State  v, 
GemmiU,  1  Houst.(Del.)9;  Graddocky.  BiddUs- 
larger,  2  Dana.  205;  9  Am.  &  Eng.  En  cyclop. 
Law,  title  Orope;  RodweU  v.  PhiUips,  9 
Mees.  &  W.  IK)1.  A  possible  exception  to  this 
cla^fication  is  the  case  of  hops  on  the  vines, 
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which  have  been  held  to  be  personal  chattels, 
and  subject  to  sale  as  such.  The  ground  upon 
which  this  seems  to  be  held  is  that,  although 
the  roots  of  the  hops  are  perennial,  the  vines 
die  yearly,  and  the  crop  from  the  new  vines  is 
wholly  or  mainly  dependent  upon  annual  culti- 
vation. The  decisions  upon  that  question, 
however,  seem  to  be  all  based  upon  the  old 
case  of  Latham  v.  Atwood,  Cro.  Car.  515.  See 
Frank  v.  Harrington,  36  Barb.  415. 

It  is  sometimes  stated  that  the  test  whether 
ap  unsevered  product  of  the  soil  is  an  emble- 
ment, and,  as  such,  personal  property,  is 
whether  it  is  produced  chiefly  by  the  manur- 
ance and  industry  of  the  owner.  But,  while 
this  test  is  correct  as  far  as  it  goes,  it  is  incom- 
plete. Under  modern  improved  methods,  all 
fruits  are  cultivated,  the  quality  and  quantity 
of  the  yield  depending  more  or  less  upon  the 
annual  expenditure  of  labor  upon  the  trees, 
bushes,  or  vines;  but  it  has  never  been  held 
that  fruit  growing  upon  cultivated  trees  were 
subject  to  levy  as  personal  property.  No  dou  bt 
all  emblements  are  produced  by  the  manurance 
and  labor  of  the  owner,  and  are  called  **fructtu 
indttetriale^*  for  that  reason;  but  the  manner,  as 
well  as  purpose,  of  planting  is  an  essential  ele- 
ment to  be  taken  into  consideration.  If  the 
purpose  of  planting  is  not  the  permanent  en- 
hancement of  the  land  itself,  but  merely  to  se- 
cure a  single  crop,  which  is  to  be  the  sole 
return  for  the  labor  expended,  the  product 
would  naturally  fall  under  the  head  of  "em- 
blements." On  the  other  hand,  if  the  tree, 
bush,  or  vine  is  one  which  requires  to  be  planted 
but  once,  and  will  then  bear  successive  crops 
for  years,  the  planting  would  be  naturally  cal- 
culated to'permanently  enhance  the  value  of  the 
land  itself,  and  the  product  of  any  one  year 
could  not  be  said  to  essentially  owe  its  ex- 
istence to  labor  expended  dunng  that  year: 
and  hence  it  would  be  classed  among  "fruetua 
nattiralea"  and  the  right  of  emblements  would 
not  attach.  Darlington,  Pers.  Prop.  26.  This 
classification  is,  of  course,  more  or  less  arbi- 
trary, but  it  is  the  one  uniformly  adopted  by 
the  courts,  (unless  hops  be  an  exception),  and 
it  is  the  only  one  which  will  furnish  a  definite 
and  exact  rule.  Blackberry  bushes  are  peren- 
nial, and  when  planted  once  yield  successive 
crops.  They  grow  wild,  but,  like  every  other 
kind  of  fruit  or  berry,  are  improved  By  culti- 
vation. The  quantity  and  quality  of  the  yield 
is  largely  dependent  upon  the  amount  or  an- 
nual care  expended  upon  them,  but  the  differ- 
ence in  that  respect  between  them  and  other 
fruits  is  only  one  of  degree.  It  seems  to  us 
quite  clear  that  at  common  law  such  berries, 
while  growing  upon  the  bushes,  were  not  sub- 
ject to  levy  on  execution  as  personal  property, 
and  we  have  no  statute  changing  the  rule. 
Evidently  the  main  purpose  of  section  815, 
chap.  66,  Qen.  Stat.,  was,  while  permitting 
immature  growing  crops  to  be  levied  on,  to 
prohibit  their  sale  until  they  were  ripe  and  fit 
to  be  harvested.  The  word  "crops"  had,  long 
before  this  statute,  acquired  in  law  a  meaning 
synonymous  with  or  equivalent  to  the  com- 
mon-law term  "emblements,"  and  neither  of 
them  included  fruits  of  perennial  trees  or 
shrubs,  and  it  is  to  be  presumed  that  the  term 
"crops"  is  used  in  the  statute  in  this  same 
sense.    The  only  change  effected  by  the  stut- 
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ute  as  to  the  kinds  of  products  of  the  eaith 
which  may  be  levied  on  while  still  attached  to 
the  soil  is,  perhaps,  to  indude  perennial  grasses. 
As  we  are  of  opinion  that  these  berries,  while 

{^rowing  on  the  bushes,  were  not  subject  to 
evy  as  personal  property,  it  becomes  unneces- 
sary to  consider  any  other  question  in  the  case. 
To  prevent  misapprehension  hereafter,  it  may 
be  well,  however,  to  say,  with  reference  to  the 
question  whether  crops  growing  upon  a  home- 
stead under  the  statutes  of  the  state  are  subject 
to  levy,  or  whether  their  seizure  would  be  an 
interference  with  the  beneficial  use  and.control 


of  the  homestead  by  the  debtor,  that  it  is  nd 
determined,  as  counsel  for  appellant  assume, 
by  the  case  of  SSrickaon  ▼.  PaUer^n,  (Minn.) 
50  N.  W.  Rep.  699.    In  that  case  the  grain 

grew  upon  land  entered  under  (the  United 
tates  Homestead  Law«  by  the  provisions  of 
which  the  land  was  not  liable  for  debts  con- 
tracted prior  to  the  issuing  of  the  patent,  the 
exemption  not  being  at  all  dependent  upon 
occupancy  and  use  as  a  home.  Henoe  that 
case  would  not  necessarily  control  the  question 
discussed  in  the  present  case. 
Judgmsnt  apnMd. 


PENNSYLVANIA  SUPREME  COURT. 


Joseph  HERR  and  Wife 

V. 

City  of  LEBANON,  Appt. 
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.) 


Tbe  want  of  a  iMurrier  nXom^  a  steep 
bank  beside  a  hig^hway  is  not  the 
proximate  canae  of  ii^nry  to  a  paasenffer 
Id  an  omnibus  which  went  over  the  bank  while 
the  horse  drawing  it  was  strug^llnff  to  ffet  up 
after  repeated  falls,  each  of  which  took  it  nearer 
to  tbe  tMink,  where  the  horse  first  feli  in  the  mid- 
dle of  the  street,  which  was  in  good  condition. 

(May  10. 18BBJ 

APPEAL  by  defendant  from  a  Judgment  of 
tbe  Court  of  Common  Pleas  for  Xebanon 
County  in  favor  of  plaintiffs  in  an  action 
brought  to  recover  damages  for  personal  in- 
juries alleged  to  have  resulted  from  a  defect  in 
a  highway  for  the  repair  of  which  defendant 
was  responsible.    Beiened, 

The  fscts  are  stated  in  the  opinion. 

Mewn.  Frank  E«  Meilj-  and  W*  M. 
Derr»  for  appellant: 

The  accident  was  produced  by  an  interven- 
ing and  independent  cause  for  which  the  de- 
fendant was  not  responsible  and  therefore  re- 
lieved the  defendant  from  liability  for  the  in- 
jury to  the  plaintiff. 

ChaHien  Twp.  v.  PhilHpi,  122  Pa.  601;  16 
Am.  &  Ehg.  Encyclop.  Law,  p.  441,  note, 

Messrs.  Lather  F.  Honek  and  Grant 
Weidman,  for  appellees: 

The  authorities  whose  duty  it  is  to  maintain 
the  highways  are  bound  not  only  to  care  for 
the  traveled  track  of  the  roadway,  but  also  the 
surroundings. 

Jackson  Twp.  v.  Wagner,  127  Pa.  195;  Bejf 
▼.  Philadelphia,  81  Pa.  44,  22  Am.  Rep.  738; 
Loicer  Maeungie  Twp.  v.  Merkhofer,  71  Pa. 
276;  Newlin  Twp.  v.  Davis,  77  Pa.  817;  Pittston 
V.  Hart,  89  Pa,  889;  Bvrrell  Twp.  v.  Uneapher, 
10  Cent.  Rep.  828, 117  Pa.  868;  PlymouthTwp. 
V.  Graver,  125  Pa.  86. 

Negligence  may  be  the  proximate  cause  of 
an  ill  jury,  of  which  it  is  not  the  sole  or  imme- 
diate cause.    If  the   defendant's   negligence 


concurred  with  some  other  event,  other  than 
the  plaintiff's  fault,  to  produce  the  plaintilTa 
injury,  so  that  it  clearly  appears  that  but  for 
such  negligence  the  injury  would  not  have 
happened,  and  both  circumstances  are  closely 
connected  with  the  injury,  in  the  order  of 
events,  the  defendant  is  responsible,  eves, 
though  his  negligent  act  was  not  the  nearest 
cause  in  the  order  of  time. 

Shearm.  &  Redf.  Neg.  10. 

Where  an  accident  and  want  of  ordinair 
care  concur  in  producing  an  injury,  the  negli- 
gent person  is  liable  for  the  consequences,  if 
without  his  negligence  the  injury  would  not 
have  been  caused  by  the  accident  alone. 

4  Am.  &  Eng.  Encyclop.  Law,  p.  41;  % 
Thomp.  Neg.  1068-1065,  §8,  1087,  §4;  80^9- 
bury  V.  Eerchenroder,  106  Mass.  488,  8  Am. 
Rep.  854:  BaUimore  d  0,  R.  Co.  v.  BuJt^ur 
Springs  Ind,  School  Diit,  96  Pa.  65,  42  Am. 
Rep.  629;  PhUaddphia  d  B,  B.  (h.  v.  Ander- 
son, 94  Pa.  858,  89  Am.  Rep.  787. 

WiUiamst  J.,. delivered  the  opinion  of  the 
court: 

The  plaintiff  was  injured  by  an  accident 
happening  on  one  of  the  streets  of  the  city  of 
Lebanon.  She  seeks  by  this  action  to  hold  the 
citv  responsible  for  the  consequences  of  the  ao- 
cident,  on  the  ground  that  the  proximate  cause 
of  her  injury  was  the  nesligenoe  of  the  city. 
The  circumstances  are  told  by  the  driver  of 
the  omnibus  in  which  she  was  a  passenger, 
and  whom  she  called  as  a  witness  for  that  pur- 
pose. He  savs  that  there  were  four  adults  be- 
sides himseli  in  and  upon  the  omnibus,  five 
children,  and  some  household  goods,  including 
a  se  w ing  machine.  It  was  drawn  by  one  horse. 
The  route  passed  up  and  along  the  side  of  a 
hilL  On  the  upoer  side  of  the  street  was  a 
high  bank.  On  tne  lower  side  a  steep  descent 
of  several  feet  There  was  no  guard-rail 
along  the  edge  of  the  declivitv.  The  driver 
describes  the  streets  as  smooth,  hard,  twenty 
feet  wide,  and  *'  well  piked."  While  ascend- 
ing the  hill  in  the  middle  of  the  roadwav  tbe 
horse  suddenly  fell.  It  struggled  to  regain  its 
feet,  but  failed.  Whether  the  weight  of  the 
load,  in  connection  with  the  grade  of  tbe 
hiU,  was  too  much  for  the  strength  of  the  horse. 


Note.— For  notes  on  the  subject  of  proximate 
cause,  see  Smethurst  v.  Independent  Cong.  Church 
(Mass.)  2  L.  R.  A.  696;  BricksoD  v.  St.  Paul  ft  D.  R. 
Co.  (Minn.)  5  L.  B.  A.  7S6;  Read  v.  Nichols  (N.  Y.)  7  L. 
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R.  A.  laO;  Smith  v.  Kanawha  County  (W.  Va.)  8  U 
R.  A.  83;  Smlthwlck  v.  Hall  ft  U.  Co.  (Conn.)  12  U 
R.  A.  279;  Hunnewell  v.  Duxbuxy  (MaasJ  IB  Lb  B. 
A.  788. 
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or  the  hone  was  coosed  bj  the  harnefls,  or 
taken  suddenly  ill,  no  one  ventured  an  opinion. 
It  continued  struggling  until  it  had  moved 
from  the  middle  oi  the  street  to  the  outer  edge, 
and  then  over  the  declivity,  dragging  the  om- 
nibus and  its  load  after  it.  The  driver  was 
asked  the  question,  what  caused  the  horse  to 
fall?  He  replied,  *'I  don't  know."  He  was 
then  asked  if  the  fall  was  not  due  to  the  fact 
that  the  horse  was  choked.  His  answer  was, 
^  I  could  not  say."  To  the  further  question 
whether  he  could  have  driven  safely  over  the 
load  if  the  horse  had  not  fallen,  he  said,  "Yes, 
sir,  the  road  was  all  right,  but  I  did  not  have 
any  control  over  him  [the  horse]  after  he  was 
down."  The  jury  passed  upon  toe  same  ques- 
tion. The  learned  judge  requested  the  jury  to 
answer  with  their  verdict  two  written  ques- 
tions, viz..  Was  the  city  negligent  in  not  erect- 
inir  a  barrier  at  the  edge  of  the  highway?  and, 
Was  the  fall  of  the  horse  caused  by  the  negli- 
gence of  the  city?  They  answered  the  first 
question,  •*  Yes;  the  second, "No."  Let  us  ac- 
cept these  answers,  as  we  should  do,  as  correct- 
ly disposing  of  both  questions,  and  as  settling 
the  fact  that  the  city  was  guilty  of  negligence 
in  failing  to  erect  a  barrier,  it  then  follows 
that  for  any  injury  suffered  by  reason  of  the 
ahsence  of  the  barrier,  of  which  such  absence 
was  a  proximate  or  efficient  cause,  the  dty 
would  be  liable.  If,  therefore,  in  the  ordinary 
use  of  the  street,  one  had  been  crowded  over 
the  bank  b^  the  volume  of  the  travel,  by  the 
sudden  shying  of  his  horse,  or  by  reason  of 
an  accumulation  of  ice  upon  the  roadway,  the 
absence  of  the  barrier  might  justify  a  recovery 
if  the  plaintiff  was  not  guilty  of  contributory 
negligence,  and  so  in  part  tiie  author  of  his 
own  misfortune.  Such  accidents  may  be  said 
to  be  a  probable  result  of  the  neglect  com- 
plained of.  If  so,  the  city  was  bound  to  antici- 
pate and  provide  against  them;  and  its  failure 
to  do  80  was  negligence.  But  the  liability  so 
incurred  does  not  extend  to  all  sorts  of  acci- 
dents upon  that  street;  only  to  those  of  which 
the  negligence  may  he  the  proximate  cause. 
The  proximate  cause  of  this  accident  was  the 
fall  of  the  horse  and  its  inability  to  recover. 
This  fall  was  not  due  to  the  negligence  of  the 
dty,  for  the  jury  have  so  found  the  fact  in  their 
answer  to  the  questions  submitted  to  them. 
When  the  horse  fell  it  was  near  the  middle  of 
the  roadway,  smooth,  hard, "  well  piked,"  and 
twenty  feet  wide.  In  its  struggles  to  get  upon 
its  feel  the  driver  says  he  couki  not  control  it. 
Each  time  that  it  got  partlv  up  it  fell  again.  It 
fell  on  the  same  side,  and  each  time  nearer  to 
the  edge  of  the  bank,  until  at  length  it  plunged 
headlong  over  the  edge.  These  facts  bring 
the  case  squarely  within  the  doctrine  of  Char- 
tien  Turn.  v.  PhiUipi,  122  Pa.  601.  Indeed, 
they  make  a  stronger  case  for  the  defendant 
than  was  made  in  that  case.  The  horse  went 
over,  not  in  the  ordinarv  use  of  the  street,  but 
because  of  its  own  inability  to  manage  its  load. 
It  fell,  and  it  could  not  get  up.  Such  an  ac- 
cident is  not  one  of  the  ordinary  incidents  or 
accidents  of  travel  which  the  citv  ought  to 
foresee  and  provide  against.  The  duty  of  road 
officers  is  to  provide  roads  suitable  for  ordinary 
travel,  conducted  in  the  ordinary  manner,  ana 
to  provide  such  safeguards  as  mav  be  needed 
to  meet  the  risks  of  such  travel.    Ay  v.  PAila* 
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ddphia,  81  Pa.  44,  22  Am.  Rep.  788;  Jacka&n 
Ttop.  V.  Wagner,  127  Pa.  184.  This  is  the  ex- 
tent of  their  liability  in  this  state.  The  same 
rule  is  held  in  many  other  states.  Warner  v. 
Holyoke,  112  Mass.  862;  Chapman  v.  Cook,  10 
R.  I.  804,14  Am.  Rep.  686;  Keyes  v.  Mareell^ie, 
50  Mich.  489,  45  Am.  Rep.  52;  Davis  v.  HiU, 
41  K.  H.  829.  The  learned  judge  stated  the 
general  rule  to  the  jury  correctlv,  but  he 
seemed  to  be  of  opinion  that  the  neglect  of  the 
city  to  erect  a  barrier,  and  the  failure  and 
struggles  of  the  horse,  might  be  regarded  as 
ooncurring  causes  of  the  accident,  and  the 
city  might  be  req[uired  to  pay  for  its  results  on 
that  theory.  This  was  a  mistake.  If  two  dis- 
tinct causes  are  operating  at  the  same  time 
to  produce  a  given  result,  which  might  be 
produced  by  either,  they  are  "concurrent" 
causes.  They  run  together,  as  the  word  sig- 
nifies, to  the  same  end.  But  if  two  distinct 
causes  are  successive  and  unrelated  in  their 
operation,  they  cannot  be  concurring.  One  of 
them  must  then  be  theproximate,  and  the  other 
the  remote,  cause.  When  they  stand  in  this 
relation  to  each  other  and  the  result  to  be  con- 
sidered, the  law  regards  the  proximate  as  the 
efficient  and  responsible  cause,  and  disregards 
the  remote. 

To  determine  the  relation  which  the  falling 
of  the  horse  in  this  case  bears  to  the  negligence 
of  the  oily,  we  must  remember  that  the  jury 
have  found  that  they  bear  no  relation  to  each 
other;  for  they  said,  in  answer  to  the  question 
of  the  court,  that  the  falling  of  the  horse  was 
not  chargeable  to  the  negligence  of  the  city. 
It  is  therefore  an  independent,  unrelated 
cause,  without  which  the  accident  would  not 
have  happened.  It  was  the  first  or  proximate 
cause  in  the  series;  the  efficient  and  responsible 
cause.  The  absence  of  the  barrier  was  the  re- 
mote cause.  It  did  not  bring  about,  or  help  to 
bring  about,  the  accident,  although  It  made  its 
consequences  more  serious.  It  is  probable 
that  our  failure  to  notice  the  assertion  of  the 
same  doctrine  by  the  court  below  in  Wagner 
V.  Jackeon  Ttop,,  when  it  was  last  here,  maj 
be  responsible  for  Its  introduction  into  this 
case.  On  the  argument  of  that  case  upon  the 
first  appeal,  the  Important  question  presented 
was  over  the  duties  of  load  officers.  When  it 
came  up  f^pedn  the  learned  judge  seemed  to 
have  followed  in  his  answers  to  the  points,  the 
rule  which  had  been  laid  down,  ana  the  error 
assigned  to  the  general  charge  escaped  atten- 
tion. In  the  general  charge  the  same  error 
was  committed  that  appears  in  this  case.  The 
jury  was  substantially  told  that  the  township 
was  not  bound  to  anticipate  or  provide  against 
such  accidents  as  befell  Mrs.  Waguer  in  the 
fright  of  her  horse  and  the  crushing  of  her 
wheels,  yet,  if  they  failed  to  anticipate  and 
provide  against  them,  they  were  guilty  of  con- 
curring negligence,  and  liable  to  respond  in 
damages  for  toe  loss  sustained.  The  illogical 
application  of  the  rule  relating  to  concurring 
negligence  escaped  attention.  In  so  far  as  that 
subject  Ib  concerned,  the  case,  as  reported  in 
188  Pa.  .61,  is  not  authority,  and  cannot  be  fol- 
lowed. A  road  that  is  in  suitable  condition 
for  ordinary  travel,  conducted  in  the  oi-dinary 
manner,  does  not  become  defective,  because 
some  extraordinary  condition,  not  foreseen, 
arises,  in  consequence  of  which  it  is  for  the 
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moment  too  rou^  or  too  narrow  to  meet  all 
the  exigencies  (3  the  situation.  Whatever  is 
so  much  out  of  the  ordinary  course  as  not  to 
be  naturally  foreseen,  as  a  probable  result  of 
the  condition  of  the  highway,  the  road  au- 
thorities are  not  bound  to  provide  against;  and 
their  neglect  to  make  such  provision  can  be 
neither  a  proximate  nor  a  concarridg  cause  of 
the  injury  received  in  consequence  of  such 
extraordinary  happening.  If  the  road  in  Jack- 
son township  was  suitable  and  safe  for  ordi- 
nary travel,  a  traveler  could  ask  no  more.  If, 
notwithstanding  the  condition  of  the  road,  a 
traveler  was  injured  as  the  result  of  a  series 


of  accidents  like  those  that  befell  Mrs.  Wagner, 
and  for  which  it  is  conceded  the  township  wa» 
not  responsible,  viz.,  the  fright  of  her  horse, 
his  sudden  turn  In  the  road,  the  crushing  of 
the  wagon  wheel,  the  dragging  of  the  axle 
and  the  consequent  pulling  or  the  waeon  out 
of  the  track  and  against  the  stone  pue,  it  la 
clear  that  the  stone  pile,  which  did  not  inter- 
fere with  ordinary  travel  or  the  common  beat- 
en wagon  track,  was  not  the  proximate  or  a 
concurrent  cause  of  the  injury,  and  that  th» 
question  of  concurring  negligence  was  not 
properlv  in  that  case. 
The  judgment  in  thi$  com  ie  revereecL 


INDIANA  SUPREME  COURT. 


Henry  W.  LANGENBERG,  Sheriff  of  Marion 

County,  Appt, 

V. 

Philip  C.  DECKER 


(. 
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The  power  to  fine  ajid  imprison  for  oon- 
tempt  is  eeeentially  a  Judicial  one  and 

an  attempt  to  ooufer  It  on  a  state  board  of  ta:^ 
oommissioners  who  have  power  to  take  testimony 
is  in  violation  of  a  oonstitutiooaL  provision  that 
no  person  charged  with  official  duties  under 
either  the  legrlslutive,  executive,  or  judicial  de- 
partment of  the  government  shall  exercise  any 
of  the  functions  of  another  department,  since 
such  board  belongs  to  the  executive  or  adminis- 
trative department* 

(Kay  10, 1802.) 

APPEAL  by  respondent  from  a  ludgment  of 
the  General  Term  of  the  Superior  Court  for 
Marion  County  affirming  a  judgment  of  the 
Special  Term  in  favor  of  petitioner  in  a  habeas 
corpus  proceeding  to  release  petitioner  from 
the  custody  of  respondent,  to  which  he  had 
been  committed  by  the  state  board  of  tax  com- 
missioners for  alleged  contempt  in  refusing  to 
answer  questions  propounded  to  him.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  A.  O.  Smith,  Atty-Qen,,  for  appel- 
lant: 

The  power  of  assessment  and  taxation  is  leg- 
islative, with  no  limitation  except  that  tax- 
ation shall  be  uniform  and  equal.  Courts 
cannot  interfere  with  this  power  or  the  mode 
prescribed  for  its  enforcment. 

U.  S.  Const,  art.  1,  §  8;  Ind.  Const,  art.  10, 
§1;  Cooley,  Const.  Lim.  pp.  593-596;  Black- 
well,  Tax  Titles,  1;  Montesquieu,  Spirit  of  the 
Law,  bk.  18,  chap.  1;  Perry  v.  Washburn,  20 
Cal.  318,  850;  Van  Horn  v.  Peopie,  46  Mich. 
183,  41  Am.  Rep.  159;  Citizens  8av,  db  L. 
Asso.  V.  Topeka,  87  U.  8.  20  Wall.  655,  22  L. 
ed.  455;  McCulloeh  v.  Maryland^  17  U.  S.  4 
Wheal.  316,  428,  4  L.  ed.  579,  606;  Providence 
Bank  v.  Billinps,  29  U.  S.  4  Pet.  514,  561,  7  L. 
ed.  939,  955;  Kirkland  v.  Eotchkiss,  100  U.  S. 

NOTK.— The  fullness  of  the  discussion  of  the 
question  involved  in  the  above  case  which  is  fur- 
nished by  the  report;of  the  case  itself  makes  any  at- 
tempt at  annotation  unnecessary. 
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491,  25  L.  ed.  558;  Board  of  Education  ▼.  Mo^ 
Landiborough,  86  Ohio  St.  227.  88  Am.  Rep. 
582;  Lima  v.  MeBride,  84  Ohio  St.  838,  850; 
Cooley.  Taxn.  p.  41;  1  Desty,  Taxn.  81,  §  22. 

For  the  purposes  of  state  taxation  this  right 
and  power  is  exercised  by  the  Legislature. 
The  officers  that  are  to  perform  the  duty  must 
be  named  by  the  Legislature;  and  when  thej 
have  had  conferred  upon  them  the  power  ncc* 
essary  to  carry  into  execution  thia  great  trust,, 
it  is  conclusive  so  far  as  the  courts  are  con- 
cern^. No  one  dare  deny  that  power.  No 
one  dare  lay  bis  hand  upon  the  Constitu- 
tion to  limit  it,  for  the  Constitution  has  but 
one  limitation,  and  that  is  the  limitation  of 
eternal  equality. 

Tiedeman,  Pol.  Powers,  p.  481;  1  Desty, 
Taxn.  p.  83:  Robertson  v.  ^aU,  7  West.  Rep. 
481, 109  Ind.  79;  Wright  v.  Defrees,  8  Ind.  298; 
Smith  V.  Myers,  7  West  Rep.  90,  109  [nd.  l-9» 
58  Am.  Rep.  875. 

The  subject  of  taxation  is  a  legislative  ques- 
tion, "and  over  purely  legislative  questions 
the  courts  have  no  supervision  or  controL  A 
question  of  that  character  ia  beyond  the  touch 
of  the  judiciary,  for  one  department  of  govern- 
ment cannot  enter  the  domain  of  another." 

Carr  v.  State,  11  L.  R.  A.  870, 127  Ind.  208, 
and  authorities  cited;  Smith  v.  Jfyenand  Rc^ 
ertson  v.  State,  mpra. 

The  constitutional  guaranty  against  unrea- 
sonable searches  and  Mizures  Is  not  and  never 
has  been  construed  as  a  limitation  upon  the 
taxing  power.  It  has  no  reference  to  or  con- 
nection with  the  subject  of  taxation. 

Boyd  V.  United  Slates,  116  U.  S.  616, 29  L.  edL 
746;  Com.  v.  Dana,  2  Met.  829:  First  Nat. 
Bank  of  Toungstown  v.  Hughes,  106  U.  S.  528» 
27  L.  ed.  268,  6  Fed.  Rep.  737. 

For  a  person  or  corporation  to  give  proper 
information  to  an  officer  of  the  law  does  not 
give  publicity  to  his  business;  and  a  law  re- 
quiring such  Id  formation  to  be  given  is  not 
repugnant  to  the  4th  Amendment  of  the  Con- 
stitution, and  is  not  in  its  nature  unreasonabla 
searchers  and  seizures  of  one's  private  booka, 
papers,  etc. 

Launder  v.  Chicago,  111  III  291, 58  Am.  Repu 
625;  Van  Baalen  v.  People,  40  Micb.  258;  Shu^ 
man  v.  Fort  Wayne,  11  L.  R.  A.  378, 127  Ind. 
109;  Re  Clayton,  18  L.  R.  A.  66,  59  Conn.  510; 
Tiedeman,  Police  Powers,  p.  471;  Cooley, 
Const.  Lim.  200;  Com.  ▼.  McUloskey,  2RawIew 


See  also  25  L.  R.  A.  110;  28  L.  R.  A.  242;  30  L.  R.  A.  105. 
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874;  BeAe  ▼.  SUOe,  6  Ind.  601.  628,  OS  Am. 
Dec.  891;  Jahntton  ▼.  Oom.  1  Bibb,  608:  ^lint 
IHwr  8.  B.  Oo.  y.  Poaier,  6  Gk.  194,  48  Am. 
Dec  d48;  8taU  y.  KrutUehniU,  4  Nev.  178; 
TTaZibT  ▼.  Cincinnati,  21  Ohio  St.  14,  8  Am. 
Rep.  24;  HilUr.  Cliicago,  60  111.  86. 

The  coarls  are  not  the  guardians  of  the 
rights  of  the  people  of  the  state,  except  as 
tbosc  rights  are  secured  by  some  constitulirfnal 
provision  which  comes  within  the  Judicial 
coginzance. 

Cooley.  Const.  Lim.  201;  Bennett  y.  BoggB, 
Baldw.  74;  Munn  r.  lUinaii,  94  U.  S.  118,  24 
L.  ed.  77. 

The  doctrine  of  "due  process  of  law^  does 
not  apply  to  the  power  of  taxation  at  all. 

Sedgw.  Stat.  &  Const  Constr.  p.  425;  McAfil- 
Un  ▼.  Andentm,  95  U.  S.  40,  24  L.  ed.  885; 
F6ar9on  y.  TewdaU,  95  U.  S.  296. 24  L.  ed.  486; 
Kdly  y.  Pittaburgh,  104X7.  S.  78,  26  L.  ed.  658; 
Ea^  y.  Bedamation  Diit.  No.  108,  111  U.  8. 
701,  28  L.  ed.  569;  BelTB  Oap.  R.  Co.  y.  Penn- 
M^lcania,  184  U.  8.  282,  88  L.  ed.  892;  Cooley. 
TazD.  488;  Murray  y.  Boboken  Land  A  Imp. 
Co.  59  TJ.  8. 18  How.  272.  15  L.  cd.  872;  Ken^ 
nard  y.  Louisiana,  92  U.  S.  480, 28  L.  ed.  478: 
Cooley,  Const.  Lim.  486, 487;  Vamant  v.  Wad- 
del,  2  Yerg.  260;  Lenz  v.  Charlton,  28  Wis. 
478;  P^nayer  y.  Neff,  95  U.  8.  714, 24  L.  ed. 
565:  Wynehamer  y.  People,  18  N.  Y.  878, 482; 
Kalioeh  y.  JSan  Franeiseo  i^per.  Ct.  56  Cal. 
229:  BaUimore  y.  Seharf,  54  Md.  499. 

If  the  statute  confers  upon  the  tribunal  the 
right  to  act  in  agtyen  matter  with 'power  to 
hear  and  determine  questions  lawfully  sub- 
mitted to  it,  and  its  acts  are  within  the  powers 
granted  by  the  statute,  the  acts  of  sucn  a  tri- 
bunal aie  judicial  and  can  be  enforced  as  other 
jndicial  orders  and  commands  are  enforced. 

Re  Saline  County  Subecription,  45  Mo.  58, 
100  Am.  Dec.  887. 

The  duties  of  assessors,  in  estimating  the 
value  of  property  for  purposes  of  general  tax- 
ation are  Jumcisl. 

Barhyte  v.  Shepherd,  85  N.  Y.  288.  250; 
Banan  y.  Boeheeter,  67  N.  Y.  528. 586;  Stuart 
?.  Palmer,  74  N.  Y.  188,  80  Am.  Rep.  289; 
WiUiatM  y.  Weaver,  75  N.  Y.  80,  38;  Coolev, 
Taxn.  266;  Burroughs, Tax n.  102;  Jordan  v.  Uy- 
att,  8  Barb.  276.  288;  Ireland  y.  Bochctter,  51 
Barb.  416,  480, 481;  StaU  y.  Jereey  Oity.U  N. 
J.  L.  668;  State  y.  Mbrristown,  84  N.  J.  L.  445; 
GriMn  y.  Miwn,  88  Miss.  424,  487,  488;  State 
Y.  Wood,  8  West.  Bep.  540, 110  Ind.  88;  Kunte 
?.  Sumption,  2  L.  R.  A.  655,  117  Ind.  1;  Hy- 
land  y.  Brata  Block  Coal  Co.  128  Ind.  885; 
Garriffui  y.  State,  98  Ind.  289;  1  High,  Inl 
$499;  Mechem,  Pub.  Off.  &  Officers,  §  616; 
BhavlU  y.  MePheeten,  79  Ind.  878;  SteOe  v. 
Dunhamj  26  Wis.  898;  South  NatJitiUe  St.  R. 
Co.  y.  Morrow,  2  L.  R.  A.  8^3,  87  Tenn.  406; 
Van  Steenbervh  y.  Bigelow,  8  Wend.  48;  Martin 
?.  Mott,  25  U.  8.  12  Wheat  81,  6  L.  ed.  541; 
Jenkins  y.  Waldron,  11  Johns.  121,  6  Am. 
Dec.  359;  Kendall  y.  Sioke».  44  U.  8.  8  How. 
»8. 11 L.  ed.  512;  Porter  y.  Edight,  45  Cal.  687. 

Quasi  Judicial  officers  are  empowered  to 
pan  sh  any  one  guilty  of  contemptuous  con- 
dact  in  their  presence. 

Stafford  y.  Berrong,  84  Gla.  65;  220  Clayton, 
13  L.  R  A.  66,  59  Conn.  510. 

Penalties  in  tax  laws  are  enforced  without 
the  aid  of  courts. 
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Cooley,  Taxn.  2d  ed.  p.  856;  Olde  y  Com.  % 
A.  K.  Marsh.  465;  State  v.  Parker,  83N.  J.  L. 
192;  StaUY.  BishopM^.  J.L.45;^attf  y.Porib- 
er,  34  N.  J.  L.  49;  StaU  v.  McChesney,  84  N.  J. 
L.  03;  Thompson  y.  Tinhcom.l5  Minn.  295;  Peo^ 
pie  y.  Stockton  dbC.RCo.4a  Cal.  414;  Boyer  y. 
Jonee,  14  Ind.  854;  State  y.  WaehM  County 
Board  of  Eoualitation,  7  Ney.  88;  State  y. 
Apgar,  81  N.  J.  L.  85S;  Genin  y.  Belmont 
County,  18  Ohio  St.  584;  Champaign  County 
Bank  y.  Smith,  7  Ohio  St.  48;  State  y.  Woode^ 
8  West.  Rep.  540.  110  Ind.  88. 

The  power  to  discoyer  omitted  property  and 
cause  it  to  be  placed  upon  the  tax  duplicate  is 
one  of  the  legitimate  powers  of  taxation.  This 
power,  giyen  by  the  Legislature,  carries  with 
it  the  authority  to  ascertain  what  property  has 
been  omitted  from  the  tax  lists,  the  character 
and  yalue  of  the  same,  and  who  is  the  owner 
thereof.  It  does  not  require  the  aid  of  courts 
to  enforce  the  power.  The  mode  of  accom- 
plishing this  end  is  provided  in  the  statute,  and 
the  "  due  process  of  law  "  to  be  resorted  to  in 
such  cases  is  the  enactment  of  the  Legislature 
upon  that  subject. 

I^te  y.  Wood,  supra;  Runts  y.  Sumption, 
2  L.  R.  A.  655,  117  Ind.  1;  First  Nat.  Bank 
of  Toungstowa  v.  Hughes,  106  U.  S.  528,  27  L. 
ed.  268,  6  Fed.  Rep.  737;  Hyland  y.  BrasU 
Block  Coal  Co.  128  Ind.  385;  Genin  y.  Belmont 
County,  18  Ohio  St.  534;  C/iampaign  County 
Bank  y.  Smith,  7  Ohio  St.  48;  Boyd  v.  Umted 
States,  116  U.  8.  616,  29  L.  ed.  746;  Pom. 
Const  Law,  g§  288.  284;  Wade  y.  KimbeHy,  5 
Ohio  C.  C.  88;  Scott  y.  Baine,  25  Week.  L. 
Bull  154;  W<M  y.  Thomas,  1  Ind.  App.  282; 
San  Luis  Ghiepo  y.  Pettit,  87  Cal.  499;  Rev. 
Stat  1881,  §  6416;  Vandereook  y.  Williame,  5 
West  Rep.  248,  106  Ind.  845. 

The  subject  of  taxation  belongs  to  the  police 
power  of  the  state,  is  complete  within  its  scope 
and  subject  only  to  legislative  control,  and 
may  be  exerdsed  to  any  extent  to  which  the 
lawmaking  power  chooses  to  carry  it. 

Hagar  y.  Reclamation  Diet.  No.  108,  111  U. 
8.  701.  28  L.  ed.  569;  BdCe  Gap.  R.  Co.  y. 
Pennsylvania,  184  U.  8.  282,  288,  83  L.  ed. 
892.  895;  Kidd  v.  Pearson,  128  U.  8.  1, 24r-26. 
82  L.  ed.  846, 851. 852;  Powell  v.  Pennsylvania, 
127  U.  8.  678,  82  L.  ed.  253;  Mugler  y.  Kan- 
sas,  128  U.  8.  628,  81  L.  ed.  205;  7iek  Wo  y. 
Hopkins.  118  U.S.  865,  874, 30  L.  ed.  225,  227; 
Coe  Y.  Errol,  116  U.  8.  517,  29  L.  ed.  715; 
Richmond,  F.  d  P.  R.  Co.  y.  Richmond,  96  U. 
8.  528, 24  L.  ed.  786;  NorihwesUrn  F^tilizing 
Co.  Y.  Hyde  Park,  97  U.  8.  659,  24  L.  ed.  U086; 
Patterson  y.  Kentucky,  97  U.  8.  501.  24  L.  ed. 
1115;  Stone  v.  Mississippi,!^!  U.  8.  818,  25  L. 
ed.  1079:  Neat  y.  Delaware,  103  U.  8.  884,  26 
L.  ed.  568. 

Messrs.  Addison  C«  Harris,  Thomas 
A.  Stuart  and  William  A.  Ketcham, 
for  appellee: 

So  much  of  section  129  of  the  Act  in  ques- 
tion as  gives  to  the  state  board  power  to  pun- 
ish for  contempt  a  witness  who  appears  and 
refuses  to  answer  questions  is  an  attempt  to 
confer  Judicial  powers  on  an  administrative 
branch  of  the  government,  and  is  unconstitu- 
tiooal  and  yoid. 

Cooley,  Const  Lim.  p.  2;  Ind.  Const,  art 

8,§1. 
The  state  hoard  of  tax  commissioners  be- 
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loDgs  to  tbe  aamlnlatrative  branch,  which  is 
but  a  part  of  the  executive  branch;  and  there- 
fore, under  our  Constitution,  *'  no  person," 
(using  that  word  in  its  broad  sense,)  "  charged 
with  official  duties  under  one  of  these  depart- 
ments shall  exercise  any  of  the  functions  of 
any  other  branch." 

Kilboum  r.  Thompsm,  108  U.  8. 168,  26  L. 
cd.  877. 

The  power  to  punish  for  direct  contempt 
was  inherent  in  all  courts  of  superior  jurisdic- 
tion, and  cannot  be  created,  destroyed,  or 
abridged  by  the  Legislature." 

Holman  y.  State,  2  West.  Rep.  761,  105  Ind. 
618. 

The  power  to  punish  for  contempt  is  the 
highest  exercise  of  judicial  power,  and  is  not 
an  incident  to  the  mere  exercise  of  Judicial 
functioos. 

Be  Maion,  48  Fed.  Rep.  510;  Ez  parU  DoU, 
7  Pbila.  595;  Be  McLean,  87  Fed.  Rep.  648; 
Anderecm  ▼.  Dunn,  19  U.  S.  6  Wheat.  204,  5 
L.  ed.  242. 

Judicial  power  can  only  be  vested  In  the 
courts. 

Const,  art.  7,  §1;  ShoulU  Y.MoPh€eters,79  Ind. 
878, 875;  8taUy.  NtMe,  4  L.  R.  A.  101, 118  Ind. 
867;  Vandercook  v.  WiUiame,  5  West.  Rep.  248, 
106  Ind.  845;  mn  parte  MiUigan,  71  U.S.  4  Wall. 
2,  18  L.  ed.  281;  Qregory  v.  8taU,  94  Ind.  885, 
48  Am.  Rep.  162;  Whiteomlfs  Gate,  120  Mass. 
118,  21  Am.  Rep.  502. 

The  question  of  the  power  of  this  board  to 
commit  for  a  contempt  is,  by  the  terms  of  the 
statute  referred  to,  a  question  that  this  court 
may  pass  upon,  and  this  would  be  the  rule  of 
law  without  any  statute. 

MiUer  v.  Snyder,  6  Ind.  1. 

If  the  commitment  be  against  the  law,  as 
being  made  by  one  who  has  no  jurisdiction  of 
the  case,  or  for  a  matter  for  which  by  law  no 
man  ought  to  be  punished,  the  courts  are  to 
discharge. 

Bacon,  Abr.  Habeas  Oorptu,  10. 

An  unconstitutional  law  is  void,  and  it  is  as 
no  law  at  all,  and  the  alleged  offense  commit- 
ted under  it  is  not  punishable.  A  conviction 
under  it  is  not  merely  erroneous,  but  it  is  il- 
legal and  void,  and  cannot  be  held  a  legal 
cause  of  imprisonment. 

Mb  parte  SUbold,  100  U.  S.  871,  25  'L.  ed. 
717. 

If  a  court  having  no  Jurisdiction  over  the 
person  or  subject-matter  before  it  sentences  a 
party  or  a  witness  for  disobedience  of  its  au- 
thonty,  such  person,  thus  illegally  deprived  of 
his  liberty,  may  be  released  by  any  court  au- 
thorized to  issue  writs  of  habeas  corpus. 

Ex  parte  FieJc,  118  U.  B.  718,  28  L.  ed.  1117; 
Ex  parte  Ayere,  128  U.  S.  448,  81  L.  ed.  216; 
Expa/rte  Perkins,  29  Fed.  Rep.  900;  Ex  parte 
Farley,  40  Fed.  Rep.  66;  Ex  parte  Lange,  85 
U.  S.  18  Wall.  168,  21  L.  ed.  872;  PeapU  v. 
CaseeU,  5  Hill,  164;  People  v.  Warden  of  Chun- 
tyjaih  1  Cent  Rep.  178,  100  N.  Y.  20;  Fisher 
V.  McOirr,  1  Gray,  1-49;  Be  Morton,  10  Mich. 
208. 

Coffey*  J,,  delivered  the  opinion  of  the 
court: 

The  General  Assembly  of  the  state  passed  an 
Act,  which  was  approved  and  went  into  force 
on  the  6th  day  of  March.  1891,  entitled  "  An 
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Act  Concerning  Taxation,  Repealing  All  Lawa 
in  Conflict  herewith,  and  Declaring  an  Emer- 
gency." The  Act  creates  a  state  board  of  tax 
commissioners,  composed  of  five  persons,  viz.. 
the  secretary  of  state,  the  auditor  of  state,  and 
the  governor  of  the  state,  who  are  styled  ear 
officio  members,  and  two  persons  of  opposite 
political  faith,  appointed  by  the  governor  of 
the  state.  At  the  time  the  matters  occurred 
out  of  which  this  suit  arose  the  board  was 
composed  of  the  secretairof  state,  Uie  auditor 
of  state,  the  governor  of  the  state,  Josiah  N. 
Owin,  and  Ivan  N.  Walker.  By  the  provisions 
of  the  Act  the  governor  of  the  state  is  the 
chairman  of  the  state  board  of  tax  commis- 
sioners. Section  129  of  the  Act  provides  that 
this  board  shall  annually  convene  in  tbe  office 
of  the  auditor  of  state  on  the  first  Monday  of 
August  each  year  for  the  purpose  of  assessing 
railroad  property,  and  equalizing  the  assess- 
ment of  real  estate;  that  it  shall  not  be  bound 
by  any  reports  or  estimates  of  value  of  railroad 
property,  real  estate,  or  other  property,  aa 
returned  to  the  county  auditors  or  to  tbe 
auditor  of  state,  but  shall  appraise  and  assess 
all  property  at  its  true  cash  value,  as  defined 
by  the  Act,  according  to  its  best  knowledge 
and  Judgment,  and  so  equalize  the  assessment 
of  property  throughout  the  state.  It  also  con- 
tains this  provision:  "They  shall  have  the 
power  to  send  for  persons,  books,  and  papers, 
to  examine  recoros,  hear  and  question  wit- 
nesses, to  punish  for  cdhtempt  any  one  who 
refuses  to  appear  and  answer  questions  by  fine 
not  exceeding  one  thousand  dollars,  and  by 
imprisonment  in  the  county  Jail  of  any  county 
not  exceeding  thirty  days,  or  both.  Appeals 
shall  lie  to  the  criminal  court  of  Marion  countv 
from  all  orders  of  the  board  inflicting  such 

Eunishment,  which  appeals  shall  be  governed 
y  the  laws  providing  for  appeals  in  criminal 
cases  from  Justices  of  the  peace,  so  far  as 
applicable.  The  sheriffs  of  the  several  counties 
of  the  state  shall  serve  all  process  and  execute 
all  oiders  of  the  board." 

Claiming  to  act  under  the  power  and  au- 
thority conferred  upon  it  by  the  provisions  of 
the  statute,  the  state  board  of  tax  commis- 
sioners, on  its  ovni  motion,  caused  a  eubpotna 
duces  tecum  to  be  issued  to  all  the  banks  in  the 
state,  requiring  the  president,  cashier,  and 
booU:eeper,  or  either  of  them,  of  the  bank 
named  in  the  subpoena,  to  appear  before  the 
board  at  the  office  of  the  state  board  of  tax 
commissioners  in  the  state  house  in  the  city  of 
Indianapolis,  on  a  day  named  in  the  subpoena, 
and  to  bring  and  have  with  them  then  and 
there  such  books,  papers,  and  accounts  of  such 
banking  institution  as  should  fully  disclose  and 
show  the  names  of  all  persons  having  money, 
bonds,  stocks,  notes,  or  other  property  of  value 
on  deposit  and  in  the  custody  of  such  bank  on 
the  1st  day  of  April,  1891,  and  the  respective 
amounts  of  such  deposits  or  other  property  in 
the  custody  of  the  bank,  and  to  answer  all 
questions  which  might  be  asked  in  relation 
thereto  or  with  reference  to  the  property 
owned  by  the  bank  itself.  The  subpoena  was 
signed  by  Joseph  T.  Fanning,  as  secretary  of 
the  board.  At  the  bottom  of  the  subpoena,  and 
following  the  signature  of  the  secretary,  was 
the  following:  "  For  the  purposes  of  the  state 
board  of  tax  commissioners,  asset  forth  in  tbis 
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•abpoena,  it  wfll  answer  if  the  president, 
cashier,  or  bookkeeper  of  the  above-mentioned 
bank  make  out  a  sworn  statement  of  the  bal- 
ances to  the  credit  of  its  individual  depositors 
on  April  1,  1891,  giving  name  in  full  of  each 
depositor,  amount  of  his  credit  balance,  and 
forward  said  sworn  statement  to  the  state  board 
of  tax  commissioners  without  delay." 

One  of  the  subpocnss  was  served  upon  the 
appellee  at  the  city  of  Evansville,  where  he 
resides,  and  where  he  is  vice-president  of  a  state 
iMink  known  as  the  "  (German  Bank  of  Evans- 
ville."  In  answer  to  the  subpoena  he  appeared 
before  the  state  bank  of  tax  commissioners  on 
the  25th  day  of  August,  1891,  when  there  were 

{>re8ent  of  the  members  of  the  board  the  fol- 
owing  persons,  and  others,  viz.,  Claude  Mat- 
thews, secretaiy  of  state,  acting  as  president 
of  the  board,  J.  O.  Henderson,  auditor  of 
state,  and  Ivan  N.  Walker.  Upon  his  appear- 
ance he  was  duly  sworn,  when  the  following 
proceedingswerehad, viz.:  "Question.  State 
your  name  and  place  of  residence.  Answer. 
Philip  C.  Decker.  I  reside  in  the  city  of 
Evansville.  Q.  In  what  business  are  you  en- 
gaged? A.  That  of  banking.  O.  With  what 
institiition  are  you  engaged,  and  in  what  ca- 

gicity?  A.  I  am  vice-president  of  the  German 
ank  of  Evansville,  Indiana.  The  president 
lately  died,  and  I  am  acting  as  president.  Our 
bank  was  organized  under  the  laws  of  Indiana. 
Q.  State  the  aggregate  amount  of  the  Individ ual 
deposits  held  by  the  German  Bank,  of  which 
you  are  vice-president,  on  the  1st  day  of  April, 
1891.  A.  About  $800,000.  Q,  Qive  the 
amount  of  money  held  on  deposit  b^  said  bank 
on  the  1st  day  of  April,  1891,  belonging  to  some 
one  depositor.  The  Witness:  Before  answer- 
ing the  question,  I  respectfully  ask  the  board 
whether  there  is  any  appeal,  complaint,  suit, 
or  proceeding  of  any  kind  pending  before  this 
board  or  elsewhere  to  assess  any  depositor,  or 
to  revise  his  tax  list  in  any  manner.  By  the 
Board:  No.  We  are  exercising  the  power  of 
discovery.  The  Witness:  I  decline  to  answer, 
under  the  advice  of  counsel,  either  as  to  the 
name  of  any  depositor  or  the  amount  of  his 
deposit  Q.  Give  me  the  amount  of  personal 
property,  other  than  money,  held  by  your  bank 
as  custodian  or  agent,  on  the  1st  day  of  April, 
1891,  such  as  notes,  stocks,  bonds,  or  other 
property  of  value  belonging  to  any  one  depos- 
itor. A,  I  respectfully  ask  the  board  to  state, 
before  an  answer  to  the  question  Just  put, 
whether  there  is  any  ai>pea],  complaint,  cause, 
or  proceeding  of  any  kind  pending  before  this 
board  or  elsewhere  to  assess  the  property  of 
said  bank,  or  any  partner  therein.  Answer  by 
the  Board:  No.  The  Witness:  I  decline  to 
do  so,  under  advice  of  counsel.  Q.  For  the 
purpose  of  ascertaining  what,  if  any,  money 
on  deposit  in  your  institution,  belonging  to 
persons,  firms,  companies,  or  corporations, 
has  been  omitted,  purposely  or  otherwise,  from 
the  tax  duplicate  of  Vanderburgh  county,  you 
will  please  give  this  board  a  list  of  the  names 
of  your  depositors  on  the  first  day  of  April, 
1891.  A.  I  most  respectfully  decline  to  give 
inch  list,  having  Just  been  informed  by  the 
board  that  no  appeal,  complaint,  suit,  or  pro- 
ceeding is  here  pending  before  this  board  or 
elsewhere  to  assess  or  revise  the  tax  list  of  any 
depositor  or  partner  or  officer  of  the  bank.     Q. 
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For  the  purpose  above  indicated,  c^ve  a  list  of 
depositors  on  the  1st  day  of  April,  1891,  with 
the  several  amounts  of  money  to  their  credit 
on  that  day.  A,  1  decline  to  give  either  the 
names  of  my  depositors  or  the  several  amounts 
standing  to  their  credit,  respectively,  on  the 
1st  day  of  April.  1891.  either  for  taxes,  or  for 
any  other  purpose,  because  I  am  now  informed 
by  the  board  that  there  is  no  appeal,  complaint, 
suit,  or  proceeding  pending  here  or  elsewhere 
to  assess  or  revise  the  tax  list  of  any  depositor. 
Q.  Likewise  give  us  the  names  of  all  persons 
who  have  property  other  than  money,  stocks, 
bonds,  Jewelry,  or  other  property  of  value  by 
said  Gterman  Bank  held  as  custodian  on  the  1st 
day  of  April,  1891,  and  the  several  amounts, 
with  a  description  and  value  of  such  property. 
A.  I  decline  to  answer  your  questions  for  the 
reasons  given  above.  Q.  By  an  examination 
of  the  iK^oks  and  papers  of  said  bank,  would 
you,  as  its  vice-president,  be  able  to  furnish  to 
this  board  the  information  asked  for  in  the 
foregoing  question?  A.  I  would  not.  Q  You 
are  now  conmianded  to  produce  sucij  »ooft3 
and  papers  of  the  German  Bank  for  the  ii^apcc- 
tion  of  this  board  as  will  fully  aftord  the  iii  for- 
mation herein  sought  to  be  obtained,  and  which 
will  discover  the  names  of  the  depositors  of 
said  German  Bank  on  the  1st  dav  of  April, 
1891,  and  the  several  amounts  to  their  credit; 
also  such  books  as  will  show  the  names  and 
description  of  the  property  of  value  held  by 
said  bank  as  custodian  and  agent  on  said  day. 
A.  As  vice-president  of  said  bank,  I  now  de- 
cline to  produce  any  of  its  books  or  papers  for 
the  inspection  of  this  board  for  any  purpose." 
Thereupon  the  state  board  of  tax  commis- 
sioners, because  of  the  refusal  of  the  appellee 
to  appear  and  answer  the  questions  above  set 
forth,  and  to  ^ve  the  information  thereby 
sought  to  be  ebcited,  assessed  against  him  a 
fine  of  $500,  and  that  he  stand  committed  until 
the  fine  be  paid  or  replevied,  and  entered  the 
f  ollowinfi^  Judgment:  "  Therefore  it  is  consid- 
ered and  ordered  by  the  state  board  of  tax 
commissioners  that  Philip  C.  Decker,  on  ac- 
count of  his  refusal  to  appear  and  answer 
questions,  and  his  disobedience  to  the  order  of 
this  board,  be,  and  hereby  ia,  fined  in  the  sum 
of  five  hundred  dollars  (^00),  audit  is  further 
considered  by  the  board  that  said  Philip  C. 
Decker  do  stand  committed  to  the  Jail  of 
Marion  county,  Indiana,  until  said  fine  be  paid 
or  replevied.  Upon  entering  the  foregoing 
Judgment,  the  secretary  of  the  board  deliverea 
to  the  appellant,  as  the  sheriff  of  Marion 
county,  a  commitment  reciting  the  fact  that 
the  appellee  had  been  fined  the  sum  of  $500 
for  contempt,  and  ordering  that  he  be  com- 
mitted to  the  Jail  of  Marion  countyuntil  dis- 
charged by  due  process  of  law.  upon  this 
commitment  the  appellee  was  arrested.  He 
thereupon  filed  his  petition  in  the  Marion  su- 
perior court,  praying  for  a  writ  of  habeas 
corpus.  To  the  writ  issued  upon  this  petition 
the  appellant  made  his  return,  stating,  amoDg 
other  things,  substantially  the  proceedings 
above  set  forth.  To  this  return  the  appellee 
filed  exceptions,  which  were  sustained  by  the 
court,  ana  an  order  was  entered  discharging 
the  appellee  from  custody. 

The  assignment  of  error  calls  in  question  the 
propriety  of  the  ruling  of  the  Marion  superior 
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court  Id  suf^taioing  tne  exceptions  to  the  return 
iDade  by  the  apix^llaut  to  the  vfrit  of  habeas 
corpus.  It  is  conieiided  bj  the  appellee: 
First,  That  the  power  to  punish  for  contempt 
is  a  judicial  function,  which  can  only  be 
exercised  by  a  court,  and,  if  it  be  claimed  that 
the  Act  in  question  makes  the  state  board  of 
tax  commissioners  a  court,  then  so  much  of 
the  Act  as  seeks  to  do  so  is  void,  because  it  is 
not  embraced  in  the  title  of  tlie  Act,  and 
because  three  of  the  persons  oonstitutin?  the 
board  are  forbidden  by  the  Constitution  or  the 
state  from  exercising  ludicial  functions. 
Second,  That,  If  the  board  has  power  to  punish 
for  contempt,  it  can  only  do  so  for  the  refusal 
of  a  witness  to  appear  and  answer  questions 
pertinent  and  material  to  some  issue  in  a  Buit, 
action,  or  proceeding  then  pending.  Tftird, 
That  the  proceedings  of  the  board  in  this 
matter  are  in  violation  of  the  provisions  of  the 
Constitution  of  the  United  States,  which  pro- 
vides that  **  the  right  of  the  people  to  be  secure 
in  their  persons,  nouses,  papers,  and  effects 
against  unreasonable  searches  and  seizures 
shall  not  be  violated,  and  no  warrant  shall  issue 
but  upon  reasonable  cause,  supported  by  oath 
or  affirmation,  and  particularly  descii bine  the 
place  to  be  searched,  and  the  person  or  thing 
to  be  seized."  Fourth,  That  the  state  board 
of  tax  commissioners  has  no  original  Jurisdic- 
tion, except  in  the  matter  of  the  assessment  of 
railway  corporations,  and  equalizing  the  as- 
sessments of  real  estate. 

These  several  propositions  have  been  ably 
and  exhaustively  argued  on  both  sides,  not  only 
in  the  briefs  on  file,  but  also  orally  in  open 
court;  but  it  seems  to  us  that,  if  the  first  proposi- 
tion presented  by  the  appellee,  namely,  that  so 
much  of  the  statute  in  question  as  attempts  to 
confer  on  the  state  board  of  tax  commissioners 
the  power  to  fine  and  imprison  for  con- 
tempt of  its  authority  is  void  by  reason  of 
being  in  conflict  with  the  state  Constitution, 
can  be  sustained,  the  other  questions  presented 
do  not  necessarily  or  properly  arise.  If  this 
position  cannot  be  maintained,  then  some  or 
all  of  the  others  propositions  do  arise,  and 
must  be  decided  b^  this  court  But  the  first 
inquiry  in  a  case  like  this  leads  naturally  to 
on  investigation  of  the  authority  under  which 
the  complaining  party  has  been  deprived  of 
his  liberty.  The  solution  of  the  question  pre- 
sented renders  it  necessary  that  we  shall 
inquire—^r^^,  as  to  what  department  of  the 
state  government  the  state  board  of  tax  com- 
missioners belongs;  and,  second,  into  the  nature 
of  the  power  to  fine  and  commit  for  contempt. 

Article  8,  ^  1,  of  our  state  Constitution  is  as 
follows:  "The  powers  of  the  government  are 
divided  into  three  separate  departments, — 
the  legislative,  the  executive,  including  the 
administrative,  and  the  judicial:  and  no  person 
charged  with  official  duties  under  one  of  these 
departments  shall  exercise  any  of  the  functions 
of  another,  except  as  in  the  Constitution  ex- 
pressly providca."  The  division  of  power 
made  by  our  Constitution  exists  in  the  Federal 
Constitution,  and  in  most,  if  not  all,  of  the 
state  Constitutions.  The  powers  of  these  de- 
partments are  not  merely  equal;  they  are  ex- 
clusive ki  respect  to  the  duties  assigned  to  each, 
and  they  are  absolutely  independent  of  each 
other.    The  encroachment  of  one  of  these  de- 
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pnrtments  upon  tne  other  is  watched  with 
jealous  care,  and  is  generally  promptly  resisted, 
for  the  observance  of  this  division  is  essential 
to  the  maintenance  of  a  republican  form  of 
government.  Wright  t.  Dtfreea,  8  Ind.  298; 
Lafayette^  M,  d  B.  B,  Oo,  v.  Oeiger,  84  Ind. 
185;  StaUY.  Dmny,  118  IndL  882,  4  L.  R.  A. 
79;  State  v.  IfobU,  118  Ind.  850,  4  L.  R  A. 
101;  ffoeey  v.  State,  127  Ind.  688.  11  L.  R.  A. 
763.  It  is  the  duty  of  the  legislative  depart- 
ment of  the  state  to  make  the  laws;  it  is  the 
duty  of  the  judicial  department  to  construe 
and  apply  them;  and  it  is  the  duty  of  the  ex- 
ecutive department  to  see  that  such  laws  are 
faith  fully  execu  t  ed.  No  provision  of  our  Con- 
stitution was  more  carefully  considered  and 
fully  discussed  in  the  constitutional  conventioa 
than  the  one  now  under  consideration.  As  to 
the  leffifilative  department,  it  is  believed  that 
Mr.  Biddle  expressed  what  was  the  under- 
standing of  the  convention  when  he  Said: 
"The  General  Assembly  has  no  other  duty  nor 
power  than  to  make  laws.  After  a  law  has 
been  enacted,  this  department  has  no  further 
sr  over  the  subject.    It  can  neither  ad- 

Ee  the  law,  nor  execute  it,  but  must  leave 
.  on  the  statute  books;  and  for  any  func- 
tions still  remaining  in  the  legislative  power, 
there  it  would  forever  remain.  All  the  power 
of  this  department  here  ends."  2  Const.  De- 
bates, 1824.  It  cannot  with  propriety  be 
contended  that  the  state  board  of  tax  commis- 
sioners belongs  to  the  legislative  department 
of  the  state,  for  it  has  no  power  to  enact  laws. 
The  General  Assembly  cannot  delegate  its  law- 
making power  to  any  other  person  or  body. 
It  cannot  be  successfully  maintained  that  the 
Legislature  could  confer  on  the  governor  of  the 
state  and  the  principal  administratiye  officen 
of  the  state  duties  pertaining  to  the  Judicial 
department.  Indeed,  the  learned  attomey- 
eeneral  admits  in  argument  that  the  state 
board  of  tax  commissioners  is  not  a  court,  and 
he  does  not  contend  that  it  can  perform  any 
function  which  is  of  a  purely  judicial  charac- 
ter. As  the  state  boara  of  tax  commissioners 
is  neither  a  legislative  body  nor  a  court,  it 
must  belong  to  the  executive  or  administrative 
department  of  the  state.  That  it  does  t>e- 
long  to  that  department  we  think  it  too  plain 
for  argument.  It  is  charj^ed  with  the  duty  of 
executing  certain  provisions  of  the  revenue 
laws  of  the  state,  and  when  it  has  performed 
that  duty  its  functions  are  at  an  end.  But  be- 
cause it  IS  a  body  belonging  to  the  executive 
or  administrative  department  of  the  govern- 
ment it  by  no  means  follows  that  it  may  not 
perform  functions  which  are,  in  their  nature, 
ludicial.  Hearing  and  determining  appeals 
from  the  county  lx>ard  of  review,  hearing  wit- 
nesses, and  eoualizing  the  appraisement  of 
real  estate,  and  assessing  the  railroad  property 
named  in  the  Act,  is  the  performanceof  a  duty- 
judicial  in  its  nature.  Mr.  High,  in  his  work 
on  Injunctions,  (sec.  408,)  in  speaking  of  the 
power  of  courti)  of  equity  to  enjoin  assessments, 
says:  "So  the  fact  that  the  tribunal  fixed  by 
law  for  determining  and  equalizing  the  value 
of  property  for  the  purposes  of  assessment  has 
assessed  it  too  high  will  not  warrant  an  injunc- 
tion, since  the  action  of  such  officers  is  judicial 
in  its  nature,  and  will  not  ordinarily  be  re- 
viewed in  equity."    Mr.  Mecbem,  in  his  work 
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on  Public  Offices  and  Offloen,  in  consideriDg 
the  subject  of  Uabtlity  of  Judicial  officers  on 
account  of  their  official  acts,  in  section  686 
savs:  "There  is  still  a  large  class  of  officers 
whose  duties  He  wholly  outside  of  the  do- 
main of  the  courts  of  Justice,  or  concern  the 
business  of  the  court  only  incidentally  or  oc- 
casionally, and  who  are  yet  called  upon  by 
Law  to  exercise,  for  the  benefit  of  the  public  or 
of  indlTiduals,  power  very  nearly  akin  to  those 
of  judges  in  the  courts."  In  the  case  of  State 
▼.  Wood,  110  led.  83.  8  West.  Rep.  540,  this 
court,  in  speaking  of  the  power  of  the  board 
of  county  equalization,  said:  "The  board  was 
not,  nor  was  it  necessary  that  it  should  be,  a 
court.  It  was  not,  and  could  not  be,  sitting 
as  a  court.  It  was  in  the  exercise  of  statutory 
powers  and  duties,  which  duties  perhaps  may 
be  said  to  be  quasi  judicial."  In  the  case  of 
KfJtiU  y.  Sumption,  117  Ind.  1,  2  L.  R  A. 
655.  in  speaking  of  the  same  tribunal,  this 
court  said:  "We  agree  with  the  appellee's 
counsel  that  the  board  of  equalization  is  not  a 
^  '  judicial  tribunal  in  the  strict  sense  of  the  term; 
but.  while  this  is  true,  it  is  also  true  that  it 
possesses  functions  of  a  judicial  nature." 

It  is  often  a  matter  of  much  difficulty  to  de- 
termine whether  the  functions  exercised  by  a 
tribunal  of  this  character  are  such  as  pertain 
exclusively  to  the  courts,  or  whether  they  are 
such  as  it  may  lawfully  exercise.  Mr.  Mechem 
on  Public  Offices  and  Officers,  section  687, 
says.  "Quasi  judicial  fimctlons  ...  are 
those  which  lie  midway  between  the  judicial 
and  ministerial  ones.  The  line  separating 
them  from  such  as  are  thus  on  their  two  sides 
is  necessarily  indistinct;  but,  in  general 
terms,  when  the  law  in  words  or  by  implica- 
tion commits  to  any  officer  the  duty  of  looking 
into  facts,  but  after  a  discretion  in  its  nature 
ttidicial.  the  function  is  termed  quasi  judicial." 
That  it  was  in  the  power  of  the  Gkneral  As- 
sembly to  confer  on  the  state  board  of  tax  com- 
missioners the  power  to  hear  and  determine 
appeals  from  the  county  boards  of  review,  to 
equalize  the  assessments  of  real  estate,  and  to 
assess  the  railroad  property  named  in  the  Act, 
is  not  doubted,  and  the  question  as  to  whether 
the  Legislature  could  confer  upon  it  the  power 
to  fine  and  imprison  the  citizens  of  the  state  for 
contempt  of  its  authority  depends  upon 
whether  such  action  is  purely  judicial  or  only 
quasi  judicial.  A  proceeding  against  a  person 
as  for  a  contempt  is  ordinarily  in  the  nature  of  a 
criminal  preceding,  and  statutes  authorizing 
punishment  for  the  contempt  of  the  authority 
of  a  tribunal  are  criminal  statutes,  and  are  to  tie 
strictly  construed.  Maxwell  ▼.  /2i«e«,  11  Nev. 
213;  Holman  v.  State,  105  Ind.  518, 2  West  Hep. 
761 .  In  the  case  of  Bx  parte  Doll,  7  Phila.  595, 
in  discharging  the  prisoner,  who  had  been  com- 
mitted by  a  commissioner  appointed  by  the 
United  States  circuit  court  as  for  a  contempt 
for  refusing  to  appearand  testify  and  to  pro- 
duce certain  books,  the  court  said:  "1  very 
much  doubt  the  power  of  Congress  to  invest  a 
commissioner  with  authority  in  a  proceeding 
originally  brought  before  him  to  summarily 
commit  a  citizen  for  alleged  contempt.  Thto 
was  an  exercise  of  the  judicial  power  of  the 
United  States,  which,  under  the  Constitution, 
could  not  be  intrusted  to  an  officer  appointed 
and  holding  his  office  in  the  manner  in  which 
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they  were  appointed  and  held  their  offices." 
Again,  in  the  celebrated  case  of  Kilboum  ▼. 
TnompMn,lG8  U.  8.  182,  26  L.  ed.  884,  in  vol  v- 
ing  the  question  of  the  power  of  Congress  to 
arrest  and  punish  a  witness  for  contempt  in 
refusing  to  answer  questions  before  a  commit- 
tee of  the  house.  Justice  Miller,  in  speaking 
for  the  court  said:  "The  Constitution  declarea 
that  no  person  shaU  be  deprived  of  his  life,  lib- 
erty, or  property  without  due  process  of  law. 
and  it  has  been  repeatedly  held  by  the  United 
States  Supreme  Court  that  this  means  a  trial  in 
which  the  riahts  of  the  party  shall  be  decided 
by  a  court  of  justice,  appointed  by  law,  and 
ffovemed  by  the  rules  of  taw  previoushr  estab- 
lished." So  again,  in  the  case  of  Be  Maeon,  48 
Fed.  Rep.  610,  in  which  Mason  had  been  com- 
mitted by  a  United  States  circuit  court  oommia- 
sioner  for  contempt  In  failing  to  appear  and 
testify  as  a  witness,  the  court  said:  "To  arrest 
and  punish  for  a  contempt  is  the  highest 
exercise  of  judicial  power,  and  belongs  to 
judges  of  courts  of  record  or  superior  courts. 
Where  jurisdiction  exists  there  can  be  no  re- 
view. A  pardon  by  the  executive  is  in  most 
cases  a  mode  of  release.  This  power  is  not, 
and  never  has  been,  an  incident  to  the  mere 
exercise  of  Judicial  function,  and  such  power 
cannot  be  upheld  upon  inference  and  implica- 
tion, but  must  be  expressly  conferred  bv  law." 
As  bearing  upon  the  question  now  under  dis- 
cussion, see  also  in  Ue  Me  Lean,  87  Fed.  Rep. 
648;  Anderson  v.  Dunn,  10  U.  S.  6  Wheat. 
204,  6  L.  ed.  242;  SkoulU  v.  MePheeten,  79 
Ind.  878;  Vandereook  v.  WiUiama,  106  Ind. 
845,  5  West.  Rep.  248,  and  106  Ind.  855,  5 
West.  Rep.  251;  Bx  parte  MiUigan,  71  U.  S. 
4  Wall.  2,  18  L.  ed.  28U  Qregory  v.  8taU,  94 
Ind.  885;  Whiteoml^e  Oue,  120  Mass.  118,  21 
Am.  Rep.  502. 

These  cases  lead  to  the  inevitable  conclusion 
that  the  power  to  punish  for  contempt  belongs 
exclusively  to  the  courts,  except  in  cases  where 
the  Constitution  of  a  state  expressly  confers 
such  power  upon  some  other  body  or  tribunal. 
Our  state  Constitution  confers  such  power 
upon  the  General  Assembly,  but  upon  no 
other  body.  The  doctrine  that  such  power 
rests  with  the  courts  alone  is  based  upon  the 
fact  that  a  party  cannot  be  deprived  of  his  lib- 
erty without  a  trial.  To  adjudge  a  party 
guilty  of  contempt  for  a  refusal  to  answer 
questions,  the  tribunal  must  determine 
whether  such  questions  are  material,  and 
whether  it  is  a  question  which  the  witness  is 
bound  to  answer;  otherwise  it  cannot  be  deter- 
mined that  the  witness  is  in  contempt  of  its 
authority  in  refusing  to  answer.  So  far  as  we 
are  informed,  the  trial  of  a  citizen,  involving 
the  question  of  his  liberty,  by  any  civil  tribunfu 
other  than  a  court,  has  never  been  sustained, 
unless  the  power  to  do  so  was  conferred  by 
some  constitutional  provision.  For  the 
reasons  above  given,  our  conclusion  is  that  so 
much  of  the  Act  under  consideration  as  at- 
tempts to  confer  on  the  state  board  of  tax  com- 
missioners power  to  fine  and  imprison  for 
contempt  is  in  violation  of  section  1,  art.  8,  of 
our  state  Constitution,  and  is  void.  It  follows 
that  such  board  has  no  authority  to  fine  the 
appellee,  and  commit  him  to  the  jail  of  Marion 
county,  and  that  the  Marion  superior  court  did 
not  err  In  ordering  his  release. 
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It  is  claimed,  liowever,  by  the  learaed  attor- 
ney general,  that  the  conclusion  here  reached 
is  in  conflict  with  the  conclusion  in  the  cases 
of  Ex  parte  Mallinkrodt,  20  Mo.  498;  Swaford 
y.  Berrong,  84  Ga.  65,  and  Noye$  v.  Byxbee,  45 
Conn.  882.  We  have  given  each  of  those 
cases  a  careful  consideration.  In  Ex  parte 
Mallinkrodt,  supra,  it  was  held  that  the  powers 
of  a  notary  in  taMug  depositions  were  purely 
statutory,  and  that  the  statutes  of  the  state  of 
Missouri  did  not  confer  on  such  officer  the 
power  to  commit  a  witness  for  refusing  to  pro- 
duce books.  In  the  case  of  Swaffard  v.  Bsr- 
rong,  tupra,  it  was  held  that  the  Act  of  the 
General  Assembly,  incorporating  the  town  of 
Clayton,  conferred  upon  the  governing  board 
or  council  judicial  power,  with  authority  to 
try  offenders  alleged  to  have  violated  the  town 
ordinances;  and,  inasmuch  as  it  was  a  court, 
when  sitting  for  that  purpose,  it  had  the 
power  to  punish  for  contempt.  No  question 
of  the  authority  of  the  General  Assembly  to 
confer  such  power,  under  the  Constitution  of 
Georgia,  was  involved  in  the  case  or  decided 
by  the  court.  In  the  case  of  Noyes  v.  Byxbee, 
iupra,  it  was  held  that  the  statutes  of  Connec- 
ticut did  not  confer  on  the  insurance  commis- 
sioners appointed  to  investigate  theflnancial  con- 
dition of  life  insurance  companies  power  to  com- 
mit a  witness  for  refusing  to  be  sworn  to  answer 
questions.  In  our  opinion,  these  authorities 
do  not  conflict  with  the  conclusion  we  have 
reached  in  this  case.  Striking  out  the  portion 
of  the  statute  which  attempts  to  confer  on  the 
state  board  of  tax  commissioners  the  power  to 

Sunish  by  fine  and  imprisonment  for  contempt 
oes  not  necessarily  affect  the  validity  of  any 
other  provision,  but  it  disposes  of  the  question 
as  to  whether  the  appellee  is  lawfully  impris- 
oned; and,  striking  out  such  provision,  the 
conclusion  follows  that  he  is  entitled  to  his  re- 
lease. This  is  the  sole  purpose  of  a  suit  of 
this  kind.  The  purpose  of  the  suit  being  at- 
tained, the  other  questions  sought  to  be  pre- 
sented in  this  cause,  and  so  ably  discussed  on 
both  sides,  do  not  arise,  and  we  cannot  with 
propriety  discuss  or  decide  them.  If  this  were 
a  prosecution  for  a  violation  of  other  pro- 
visions of  the  statute,  or  if  it  were  a  suit  to 
enjoin  the  collection  of  increased  taxes  made 
on  an  increase  in  the  value  of  property  not 
named  in  the  Act,  fixed  by  the  state  board  of 
tax  commissioners  in  the  exercise  of  original 
Jurisdiction,  then  we  could  perhaps  make  a 
binding  adjudication  as  to  the  other  questions 
discussed,  but  in  a  suit  like  this,  where  the  sole 
question  relates  to  the  right  of  the  appellee  to  be 
released  from  an  unlawful  imprisonment,  in- 
flicted by  a  tribunal  without  authority  to  com- 
mit him,  we  do  not  think  they  are  involved  in 
such  a  sense  as  to  render  it  necessary  or  proper 
that  they  should  be  decided. 
Judgment  afflrmed. 

ElUottf  Ch.  J.,  concurring: 

A  citizen  can  only  be  imprisoned  by  due 
process  ot  law.  Where  there  is  an  imprison- 
ment without  due  process  of  law,  the  great 
writ  of  liberty  will  deliver  the  citizen  from  an 
unlawful  restraint.  If,  therefore,  the  appellee 
was  imprisoned  without  due  process  of  laXv, 
the  writ  of  habeas  corpus  was  proi)erly 
awarded,  and  this  appeal  must  faiL    There  is, 
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it  is  obvious,  one  questTon  only  that  we  can 
with  propriety  decide,  and  that  is  whether  the 
appellee  was  imprisoned',by  due  process  of  law. 
rnaon  doors  open  only  at  the  command  of  the 
law,  and  that  law  must  be  warranted  by  the 
Constitution.  It  is  the  law  that  restrains  citi- 
zens of  their  liberty,  and  the  command  for  the 
restraint  must  issue  from  an  officer  or  tribunal 
having  jurisdiction  to  adjudge  imprisonment. 
If  the  state  board  had  jurisdiction  to  adjudge 
that  the  appellee  should  be  imprisoned,  there 
was  due  process  of  law;  if  it  had  no  jurisdic- 
tion to  imprison,  there  was  not  due  process  of 
law,  and  the  appellee  was  unlawfully  deprived 
of  his  liberty.  A  judgment  of  a  tribunal— 
even  of  the  highest  in  the  land — ^is  absolutely 
void  if  rendered  in  a  case  over  which  it  bad  no 
authoritv.  Whether  the  state  board  had  au- 
thority in  this  instance  to  consign  a  citizen  to 
prison  depends  upon  the  validity  of  the  statu- 
tory provisions  assuming  to  invest  the  board 
wiUi  the  high  power  of  casting  citizens  into 
Jail.  The  question  is  one  of  legislative  power. 
If  the  power  exists,  then  the  Liegislature  may 
authorize  a  board  of  town  trustees,  a  board  of 
assessors,  a  board  of  road  supervisors,  or  any 
other  administrative  officer,  to  adjudge  im- 
prisonment against  a  citizen  who  disobeys  an 
order  made  by  it.  If  it  be  granted  that  the 
power  exists,  then  it  inevitably  follows  that  it 
is  one  which  cannot  be  limited  or  controlled  by 
the  courts,  but  is  to  be  exercised  without  limit 
or  restraint  by  the  legislative  department  of 
the  government  In  my  judgment,  the  Legis- 
lature has  no  power  to  authorize  an  adminis- 
trative or  executive  officer,  whatever  his  rank 
or  duties,  to  sentence  a  citizen  to  imprisonment. 
It  cannot  confer  that  authority  upon  the  gov- 
ernor of  the  state,  nor  upon  any  other  executive 
or  administrative  officer,  nor  upon  all  the  ex- 
ecutive or  administrative  officers  of  the  state 
combined .  The  Constitution  defines  the  power 
of  the  Legislature  to  punish  for  contempt  It 
expressly  provides  when  the  Legislature  may 
punish  for  contempts  committed  against  its 
own  immediate  authority,  and  thus  clearly 
denies  the  power  to  punish  save  as  expressly 
provided,  for  Uie  express  provision  excludes 
all  implied  ones.  This  is  the  provision  of  the 
Constitution:  "Either  House,  during  its  ses- 
sion, may  punish  by  imprisonment  any  person 
not  a  member,  who  shall  have  been  guilty  of 
disrespect  to  the  House  by  disorderly  or  con- 
temptuous behavior  in  its  presence;  but  such 
imprisonment  shall  not  at  any  time  exceed 
twenty-four  hours."  Art  4,  §  16.  This  pro- 
vision, as  every  one  can  see,  closely  binds  and 
strongly  fetters  the  power  of  the  General 
Assembly  itself,  for  it  restricts  the  exercise  of 
the  authority  to  the  time  that  body  is  in  ses- 
sion, and  limits  titie  duration  of  the  imprison- 
ment to  twenty-four  hours.  As  the  Legislature 
can  only  exercise  the  authority  given  it  while 
in  session,  it  is  absolutely  without  power  to 
lodge  the  authority  in  any  officer  or  body  of  its 
own  creation.  Tne  suthority  to  imprison  re- 
sides where  the  Constitution  places  it,  and  the 
Legislature  cannot  give  it  a  residence  else- 
where. The  authority  is  essentially  tf  judicial 
one,  abidine  in  the  courts  of  the  land.  As  it 
is  a  judicial  power,  it  is  not  created  by  the 
Legislature,  nor  vested  by  that  body.  The 
Legislature  cannot  create  judicial  power,  nor 
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▼est  it  io  any  trlbiioal.  Judicial  power,  like  | 
all  sovereign  powers,  comes  from  the  people, 
and  vests  where  the  people's  Constitution 
directs  that  it  shall  vest.  The  Legislature  may 
name  tribunals  that  shall  exercise  judicial 
powers,  unless  the  Constitution  otherwise  pro- 
vides; but  the  power  itself  comes  from  the 
Constitution,  and  not  the  statute.  State  ▼. 
JM^,  118  Ind.  850-354,  4  L.  R  A.  101;  i^ 
pU  ▼.  Maynard,  14  111.  419;  Perkint  v.  Gorbin, 
46  Ala.  103.  6  Am.  Rep.  698;  Greenavgh  y. 
Greenough,  11  Pa.  489.  51  Am.  Dec.  567;  MiB- 
9(mri  River  TtUg.  Co,  «v.  Fint  Nat.  Bank  cf 
Bioiiz,  74  III.  217;  Harris  v.  Vandeneer,  31  if. 
J.  £q.  424.  The  Legislature  may  distribute 
the  Judicial  power  in  accordance  with  the  Con- 
stitution, but  it  cannot  delegate  that  power,  for 
the  plain  reason  that  it  has  none  to  aelegate. 

If  the  state  board  can  be  regarded  as  a  ju- 
dicial tribunal  in  the  true  sense  of  the  term, 
the  distribution  of  authority  to  it  to  punish  for 
contempt  hy  imprisonment  would  be  valid  and 
effeciive,  but  it  is  not  a  judicial  tribunal.    It 
does,  indeed,  possess  powers  of  a  judicial  nat- 
ure, but  so  does  every  officer  in  the  land,  high 
or  low,  who  has  the  slightest  discretion  as  to 
the  mode  of  exercising  his  duty,  and  vet  noth- 
ing can  be  clearer  upon  principle  and  author- 
ity Uian  that  such  an  officer  is  not  a  judicial 
officer  within  the  meaning  of  the  Constitution. 
Eastman  v.  Stale,  109  Ind.  278-281,  7  West. 
Rep.  418,  68  Am.  Rep.  400.  and  cases  cited; 
Wilkine  ▼.  State,  113  Ind.  514-519,  18  West. 
Rep.  854,  and  cases  cited.    We  understand  the 
attorney-general  to  concede  in  his  able  and 
elaborate  argument  that  the  state  board  is  not 
a  court.    He  says  tersely  and  explicitly  that 
*'the  state  board  is  neither  a  court,  nor  can  it 
be  made  a  court."    He  endeavors  however,  to 
prove  that  the  case  is  not  within  the  rule  that 
only  courts  can  exercise  purely  judicial  powers 
by  this  line  of  argument:    "  But,"  as  he  says, 
**  the  proceeding  to  assess  and  value  property 
for  tbe  purposes  of  taxation  is  neither  a  casie 
Dor  a  controversy.    It  does  not  operate  through 
legal  forma,  nor  require  the  machinery  of  the 
courts  to  put  it  in  operation.    Such  proceed- 
ings are  not  authorized  to  settle  private  con- 
troversies, and  they  do  not  involve  any  ques- 
tions which  courts  are  or  ever  were  authorized 
to  take  jurisdiction  of."    Itma^  be  granted 
that  this  argument  is  in  part  valid,  but  it  is  so 
only  in  part.    The  conclusion  spreads  far  be- 
yond Ihe  valid  premise.    In  free  countries, 
courts  always  have  assumed  jurisdiction  of 
questions  involving  personal  liberty,  and  so 
they  must,  or  else  free  government,  securing 
personal  liberty,  ceases  to  exist.     When  that 
great  right  comes  in  issue,  the  courts  hear  and 
decide,  and  the  authority  of  executive  or  ad- 
ninisiraiive  officers  is  at  an  end.    Whatever 
else  such  officers  may  be  empowered  to  do, 
tbey  cannot  be  empowered  to  sit  in  judgment 
upon  the  right  of  a  citizen  to  his  personal  lib- 
erty.   Only  the  courts  can  give  the  command 
which  takes  from  the  citizen  his  liberty,  and 
places  him  within  prison  walls,  and  they  can 
only  give  it  in  accordance  with  the  law  of  the 
laod.    Hawever  extensive  the  authority  of  the 
board  may  be,  it  is  always  ministerial  or  ad- 
ministrative, and  hence  it  goes  not  far  enough 
to  adjudge  imprisonment,  for  it  is  beyond  the 
power  of  the  Legislature  to  invest  it,  or  any 
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administrative  board,  with  that  high  Judicial 
function.  It  is  doubtless  within  the  power  of 
the  Legislature  to  authorize  the  state  board  to 
lodge  a  complaint  against  a  person  who  dis- 
obeys a  rightiul  order  made  by  it  in  a  court  of 
competent  jurisdiction,  and  thus  secure  by 
constitutional  methods  the  punishment  of  a 
wrong-doer;  but  the  board  cannot  be  invested 
with  the  authority  to  hear  and  decide,  for  that 
dwells  only  in  courts  of  justice.  The  board 
may  be  made  a  complainant  by  law,  in  a  pro- 
ceeding to  punish  a  citizen  who  refuses  obe- 
dience to  its  rightful  authority,  or  it  mav  be 
empowered  to  require  some  law  officer  of  the 
state  to  invoke  the  assistance  of  the  courts;  but 
a  court  or  a  tribunal  of  judges  it  can  never  be 
as  lonsr  as  our  Constitution  remains  unchanged, 
or  as  long  as  the  great  principle  of  free  gov- 
ernment forbidding  the  centralization  of  the 
powers  of  government  in  one  depifftment  is 
respected  and  obeyed.  For  the  reasons  thus 
hastily  stated  and  dimly  outlined,  I  fully  and 
unreservedly  concur  in  the  conclusion  reached 
by  the  court 
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!•  A  Jud^^eiftt  debtor  irbo  is  Id  Iket 
only  Wb  snretj  of  m  eo-doDandiiiit  autj 
on  payment  of  the  Jndpnent  take  an 
a«si|niment  thereof  which  wlU  be  valid  al- 

NOTS.— Riffftt  of  surety  who  has  paid  judament  to 
ei^oree  U  for  his  own  oenelU^ 

Allow, 

In  Preslar  V.  Stallwortb,  87  Ala.  408,  «0S,  It  is  said: 
"At  law,  it  is  well  settled  that  the  payment  of  a 
judgment  by  or  its  assUmment  to  one  of  several 
defendants,  extinguishes  the  judgment,  although 
the  defendant  by  whom  it  is  paid,  or  to  whom  it  is 
asslffned,  Is  a  mere  surety.  A  court  of  law  cannot 
suhstitute  such  surety  in  the  place  of  tiie  plaintiff, 
and  allow  him  to  take  out  execution  upon  the 
Judgment. 

The  judmnent  is  regarded  as  extinsruished  against 
alL  Bank  of  Salina  v.  Abbot,  8  Denlo,  181;  Began  v. 
Reynolds,  21  Ala.  6(S,  66  Am.  Dec.  286;  Lyon  v.  BoU* 
inff,  9  Ala.  466, 44  Am.  Dec.  444. 

At  common  law  sureties  who  have  pcdd  a)L  fa. 
have  no  rlgrht  to  return  it  and  take  out  a  ea,  so,  and 
arrest  their  principal.   Elam  v.  Rawson,  21  Oa.  180. 

One  of  several  sureties  atralnst  whom  Judinnent 
has  been  rendered  cannot  by  payinir  the  debt, 
without  other  proceedinflTi  be  substituted  for  the 
Judflrment  creditor  and  proceed  against  his  co-judg- 
ment debtors  by  execution.  Mc  Daniel  v.  Lee,  87 
Mo.  204. 

Where  a  surety  on  a  note  pays  a  judgment  there- 
on obtained  against  the  maker  only,  the  judgrment 
is  extinguished  as  a  cause  of  action  and  an  assign- 
ment thereof  gives  the  surety  no  right  to  enforce 
it.    Cleiman  v.  Murphy,  84  IlL  App.  683. 

Payment  by  a  surety  of  a  judgment  against  him- 
self and  his  principal  extinguishes  it,  although  be 
did  not  so  intend,  so  that  an  assignment  of  it  to 
himself  gives  him  no  right  against  the  property  of 
his  principal  other  than  a  simple  contract  creditor 
has,  (Briley  v.  Sugg,  21 N.  0.  866, 80  Am.  Dea  172;» 
otherwise,  however,  if  he  had  taken  the  assign- 


See  also  44  L.  R.  A.  459;  45  L.  R.  A.  285. 
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tboulrh  there  baa  been  no  adjudication  of  hia 
Buretyahip  and  that  faot  la  not  Indicated  on  the 
ftioe  of  tbejudgment. 

8«  Anaasif^eeofaJiidirmeiitirhiefaluM 
been  kept  allTe  after  payment  in  favor 
of  one  who  appean  to  have  been  a  principal  but 
who  olalma  to  have  been  a  aurety,  who  takes  his 
aasignment  before  the  queatlon  of  auretyahlp  has 
been  adjudged,  may  raiaeauch  question  and  have 
St  determined  In  a  suit  by  a  subsequent  Judgment 
creditor  challenging  the  validity  of  hla  Judgment 
as  a  prior  lien. 

8.  Theaesig^nmentofajiidj^melitirliidh 
does  not  purport  to  be  satlslled  to  one 
of  tbe  Judgment  debtors  is  sufficient  to  put 
a  purchaser  of  a  subsequent  Judgment  on  inquiry 
as  to  the  rigbts  of  the  assignee  as  surety. 

(January  7.  IMMS.) 

APPEAL  by  plaintiff  from  a  Judgment  of 
tbe  Circuit  Court  for  Pike  County  in  favor 
of  defendaDta  in  a  suit  brought  to  have  a  Judg- 


ment held  by  defenaanls  declared  to  be  satis- 
fied and  removed  as  an  apparent  prior  lien  to  a 
judgment  held  by  plaintiff  against  the  same 
property.     Afflrmed, 

The  facts  are  stated  in  the  opinion. 

Mestrs,  £•  P.  Richardson  and  A.  H. 
Tay-lor  for  appellant. 

Mr.  E«  A.  Ely  for  appellees. 

Miller*  •/.,  delivered  tbe  opinion  of  the 
court: 

The  appellant,  who  was  the  plaintiff,  filed  a 
complaint  against  the  appellees,  in  substanoe. 
as  follows:  That  on  tbe  24th  day  of  February, 
1884.  the  appellees  La  Fayette  Brenton  and 
another  executed  a  promissory  note  to  one 
William  W.  Totten  in  part  payment  for  real 
estate  that  day  conveyed  by  Totten  to  Brenton. 
Tbe  note  was  assigned  by  Totten  to  one  OfiSll, 
who,  on  the  12th  day  of  June,  1888,  took  Judg- 
ment on  the  note  against  Brenton  for  $740.85. 
This  Judgment  was,  on  the  6th  day  of  Sep- 


ment  to  a  stranger.  Hodges  v.  ArmstroDg,  14  N. 
C.  268;  Sherwood  v.  OoUler,  U  N.  a  880, 24  Am.  Dea 
984. 

It  is  said  oMe^r  in  Usaell  v.  Mack,  4  Humph.  819, 
40  Am.  Deo.  648:  **Where  a  surety  pays  a  bond  or 
discharges  a  Judgment,  he  ezttnguishes  the  only 
security  the  creditor  has,  and  that  being  extin- 
guished, there  is  nothing  to  which  he  can  be  sub- 
stituted.** Approved  in  Miller  v.  Porter,  5  Humph. 
294. 

it  is  said  in  BittJck  v.  WOUna,  7  Heisk.  800,810, 
that  these  cases  "only  hold  that  the  surety  is  not 
substituted  to  the  rights  oC  the  Judgment  creditor 
in  such  a  sense  as  that  an  execution  can  be  issued 
upon  the  Judgment  in  his  favor  as  an  aMignee  of 
the  Judgment,"  but  the  surety  can  pursue  in  equl^ 
any  fund  of  the  principal  which  the  Judgment 
creditor  could  without  obtaining  another  Judg- 
ment. 

The  Indoner  of  a  promiaK>ry  note  after  tbe 
payee,  against  whom  and  the  maker  Judgment  has 
been  rendered  thereon,  is  entitled  upon  payment 
by  him  of  the  Judgment,  and  aasignment  to  him- 
self, to  enforce  the  Judgment  in  the  same  manner 
as  could  the  Judgment  creditor.  Sohleissman  v. 
Eallenberg,  72  Iowa,  888. 

A  surety  may  acquire  a  Judgment  which  has  been 
entered  against  himself  and  principal  and  retain 
it  unsatisfied  for  hia  own  protection,  and  payment 
for  that  purpose  will  not  eatlsl^  and  discharge  it. 
Bleckman  v.  Butler,  77  Iowa,  128. 

A  surety  taking  an  assignment  of  a  Judgment 
against  himself  and  principal  upon  payment  there- 
of, may  have  execution  for  his  use  thereon  against 
the  principal  alone.    Duffleld  v.  Oooper,  87  Pa.  448. 

A  surety  pairing  an  execution  on  a  Judgment 
againat  himself  and  principal  may  have  the  same 
assigned  to  him  and  hold  by  a  levy  the  property  of 
the  principal  attached  on  the  original  writ.  Bdg- 
eriy  v.  Emerson,  23  N.  H.  56&,  56  Am.  Dec  207; 
Brewer  v.  Franklin  Mills,  42  N.  H.  282. 

In  Bones  v.  Aiken,  35  Iowa,  684,  it  was  held  that 
while  a  surety  paying  a  Joint  Judgment  might  be 
entitled  in  equity  to  be  subrogated  to  the  rights  of 
the  Judgment  creditor,  yet  he  could  not  take  an 
assignment  of  the  Judgment  and  issue  execution 
thereon  against  the  principal  since  payment  of  the 
Judgment  eztlneruished  it  at  law.  Following  this 
case  is  Drefahl  v.  Tuttle,  42  Iowa,  177. 

In  Dee  Moines  Sav.  Bank  v.  Ck)lf  ax  Hotel  Co.,  79 
Iowa,  497,  it  was  held  that  one  who  was  payee  and 
indorser  of  a  note  ui>on  which  Judgment  has  been 
obtained  against  the  maker  only  may  pay  the  Judg- 
ment  and  take  an  aasignmenl  of  it  without  extin- 
guishing it,  and  may  garnish  the  maker's  debtor 
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thereon.  Tbe  court  distinguished  tliis  from  the 
cases  where  the  surety  was  a  party  to  the  Judge- 
ment. 

Where  separate  Judgments  are  obtained  against 
the  principal  and  surety  and  Hie  surety  discharges 
that  against  himself,  the  Judgment  against  the 
principal  is  thereby  satisfied  so  that  an  action  of 
debt  thereon  cannot  be  maintained  by  the  surety 
to  whom  it  has  been  assigned.  Topp  v.  Branch 
Bank  of  Alabama.  2  Swan,  184. 

In  dason  v.  Morris,  10  Johns.  524,  it  was  held  that 
where  separate  Judgments  were  taken  against  the 
maker  and  indorser  of  a  note,  the  indorser  upon 
payment  of  the  Judgment  against  himself  could 
take  an  aasignment  of  the  Judgment  against  tbe 
maker  and  enforce  the  same  by  execution  against 
the  maker. 

An  indorser  of  a  promissory  note  having  pcdd  a 
Judgment  thereon  against  the  maker  and  himself 
and  taken  an  aasignment  thereof  may  eoferoe  an 
execution  thereon  against  the  property  of  the 
maker.  Corey  v.  White,  8  Barb.  12,  overruling  On- 
tario Bank  v.  Walker,  1  Hill,  662,  and  Bank  of  8a^ 
Una  V.  Abbot,  8  Denio,  181. 

In  this  case  the  court  took  a  distinction  between 
subrogation  by  operation  of  law  and  express  as- 
signment, and  also  between  a  Joint  Judgment 
against  an  ordinary  principal  and  surety  and  a 
Judgment  against  the  maker  and  indorser  of  a  note 
which  is  required  to  be  Joint  by  a  statute  while  ex- 
pressly reserving  the  rights  of  the  several  parties 
between  themselves. 

In  Eno  V.  Crooke,  10  N.  Y.  00,  Ignoring  these  dia- 
tinotions  it  was  laid  down  that  an  indorser  of  a 
note  who  has  paid  a  Judgment  against  himself  is 
subrogated  to  the  rights  of  the  holder  on  a  Judg- 
ment against  the  maker,  and  may  take  an  assign- 
ment thereof  and  maintain  an  action  thereon. 

A  surety  upon  paying  a  Judgment  against  him- 
self and  principal  may  direct  an  assignment  of  the 
Judgment  to  a  stranger,  where  the  intention  Is  not 
to  extinguish  it,  and  it  may  be  revived  upon  scire 
fadaa  by  the  assltniee  for  the  benefit  of  the  surety. 
Barringer  v.  Boyden,  62  N.  C.  187. 

Payment  to  the  clerk  of  the  amount  of  the  Judg- 
ment by  one  of  the  ludgment  debtors,  who  was 
only  a  surety  upon  the  original  debt,  not  for  tbe 
purpose  of  paying  the  Judgment,  but  to  procure 
an  assignment  thereof  to  his  wife,  does  not 
amount  to  a  satisfaction  of  the  Judgment,  but  the 
assignment  to  the  wife  and  sheriffs  deeds  to  her  in 
Its  enforcement  by  her  must  be  treated  as  valid. 
Anglo-American  Land,  Mortg.  ft  A.  Co.  y.  Buah 
(Iowa)  Jan.  28, 1892. 

In  Bally  v.Brownfield,  20  Fa.  41,  Black,C7i.  J.,  says: 
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tember,  1888.  sold  and  properly  assigDed  to 
the  appellani.  The  said  La  Fayette  BrentoD, 
Emily  Brenton,  and  one  Robert  C.  Conrad,  on 
the  11th  day  of  June,  18S7,  executed  their 
loint  and  several  promissoiy  notes  to  one  Charles 
£.  Montgomery,  on  which  notes  Montgomery 
recovered  a  luagment  against  the  makers,  Nov- 
ember 6,  1887,  for  $748.78.  On  the  day  the 
Jadement  was  rendered  La  Fayette  Brenton 
paid  thereon  |dOO,  and  at  another  time  he 
paid  |1U0.  That  on  the  80th  day  of  July, 
1888.  Conrad  paid  $481.60  in  full  of  the  prin- 
cipal.  interest,  and  costs,  and,  instead  of  having 
satisfaction  entered,  procured  Montgomery  to 

assign  the  judgment  to  him.    On  3ie 

day  of  August,  1889,  Conrad  assigned  the 
Judgment  to  the  appellee  Fraylor,  who  claims 
that  the  Judgment  is  unpaid,  and  that  it  is 
senior  to  the  judgment  held  by  the  appellant. 
The  prayer  is  that  the  judgment  held  by 
Fraylor  k>e  declared  satisfied.  The  defendant 
Fraylor  answered  this  complaint,  alleging  in 


his  answer,  among  otner  things,  that  Conrad 
was  the  accommodation  surety  of  La  Fayette 
Brenton  in  the  note  to  Montgomery,  and  that 
he  made  the  payment  of  the  balance  due  on 
the  judgment  as  such  surety,  and  at  the  tim« 
he  aid  not  intend  that  the  judgment  should  be 
discharged.  That,  as  a  matter  of  precau- 
tion and  notice  to  others,  he  procured  Mont- 
gomery to  assign  the  Judgment  to  him.  intend- 
ing to  become  subrogated  to  all  the  rights  of 
Montgomery  in  and  to  so  much  of  the  Judg- 
ment as  he  paid  as  such  surety.  It  is  also 
alleged  that  the  appellant,  at  the  time  he 
purchased  the  Judgment,  knew  that  Conrad 
was  such  surety,  and  that  he  paid  the  Mont- 
gomery judgment  as  such.  The  appellant 
contends  that  the  various  pleadings  filed  by  the 
appellee,  discloslnff  the  facts  above  set  out, 
were  each  bad  on  demurrer  for  failing  to  show 
that  the  question  of  suretyship  between  Conrad 
and  Brenton  had  been  determmed  by  a  Judicial 
proceeding  prior  to  the  assignment  of  the  Judg- 


**Tbe  entry  of  satisfaction  on  a  Judirment  collected 
by  execution  from  a  surety,  such  entry  not  belnsr 
made  at  the  InstaDoe  of  the  furety,  is  no  ground 
for  rcf usinir  subrogation.  Whetber  the  fact  of 
payment  does  or  does  not  appear  on  the  record,  it 
cannot  be  allowed  to  have  any  influence  on  the 
rljcbts  of  the  parties,  except  what  equity  srives  It 
It  to  also  tme  that  in  this  state  a  surety  who  has 
paid  a  debt  seeured  by  judfirment  against  the  prin- 
cipal, and  who  is  in  other  respects  entitled  to  be 
substituted  to  the  rights  of  the  creditor,  may  r^ 
Vive  the  Judgment  without  first  having  a  decree 
of  subrogation  and  try  his  right  as  it  was  tried 
here  on  the  scire  faclOB.  This  results  from  our 
system  of  mingling  equity  and  law  together.*' 

In  equUy, 

In  Hayes  v.  Ward,  4  Johns.  Ch.  128, 1 L.  ed.  788,  8 
Am.  Dec.  554,  it  to  said  to  be  **a  settled  pripciple  of 
Enghsh  chancery,  that  a  surety  will  be  entitled  to 
every  remedy  which  the  creditor  has  against  the 
principal  debtor,  to  enforce  every  security  and  to 
stand  in  the  place  oC  the  creditor.** 

By  the  civil  law  a  surety  paying  the  debt  Is  sub- 
rogated to  the  rights  of  the  creditor,  ipao  facto. 
Seudford  v.  McLean,  8  Paige,  117,  8  L.  ed.  80, 28 
Am.  Dec.  778. 

Aaurety  upon  payment  of  a  Judgment  against 
himself  and  his  principal  may  have  the  question  of 
hta  suretyship  determined  by  a  suit  in  equity  and 
be  subrogated  to  all  the  rights  of  the  Judgment 
creditor.    Manford  v.  Firth,  68  Ind.  88. 

One  of  several  co-sureties  on  a  note,  who  had 
paid  a  Judgment  against  the  principal  and  all  the 
sureties,  may  take  an  assignment  thereof,  and  by 
invoking  the  equitable  powers  of  the  court  be  sub- 
rogated to  all  the  rights  of  the  Judgment  creditor 
against  the  maker  and  have  hto  rights  as  to  his  co- 
sureties determined.  Oerman-Americau  Sav.  Bank 
V.Fritz, 08  Wis.  800. 

In  thto  case  it  to  said:  **Ordinarily,  to  secuie  the 
benefit  of  a  Judgment  hen  against  a  co-surety  or 
eo-aocommodatlon  indorser,  the  one  paying  the 
amount  of  the  Judgment  should  proceed  by  bill, 
fruity  petition,  or  some  proceeding  in  equity, 
wherein  the  equitable  rights  of  the  respective  par- 
ties may  be  adjudicated  and  enforced.  Cuyler  v. 
Gnsworth,  6  Paige,  88. 8  L.  ed.  886;  Spelgelmyer  v. 
Crawford.  6  Paige,  S54,  8  L.  ed.  978:  Goodyear  v. 
Watson,  14  Barb.  481;  Townsend  v.  Whitney,  75  N. 
T.  485;  Smith  v.  Rumsey,  88  Mich.  188;  Neal  v. 
Nash,  28  Ohio  8t.  488;  Fumold  v.  Bauk  of  State,  44 
Ho.  886:  Lidderdale  v.  Bobinson,  2517.  &  IJK  Wheat. 
69i  6  L.  ed.  740.    But  such  relief  has  been  granted 
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by  order  of  the  court  upon  lieering  of  the  parties. 
Springer  v.  Springer,  48  Pa.  518.** 

A  surety  paying  a  Judgment  against  himself  and 
hto  principal  to  in  equity  entitled  to  be  subrogated 
to  all  the  rights  of  the  Judgment  creditor  as 
against  other  lien-holdeis  (Dempeey  v.  Bush,  18 
Ohio  St.  876),  as  well  as  against  the  principal  Judg- 
ment debtor.    Neal  v.  Nash,  98  Ohio  St.  483. 

Bqulty  regards  the  lien  of  a  Judgment  paid  by  a 
surety  as  still  substoting,  and  wlU  aid  the  surety  in 
its  enforcement  for  hto  reimbursement.  Searing 
V.  Berry,  66  Ohio,  20. 

Sureties  who  have  paid  a  Judgment  against 
themselves  and  their  principal  are  entitled  to  be 
subrogated  to  the  rights  of  the  Judgment  creditor 
and  to  enforce  in  equity  the  same  Hens  of  the 
Judgment  which  the  creditor  would  have  en- 
forced. Watts  V.  Kinney,  3  Leigh,  272, 23  Am.  Dec 
206;  Perkins  v.  Kershaw,  1  Hill,  Bq.  844. 

They  are  entitled  to  be  substituted  for  the  Judg- 
ment creditor  and  may  resort  to  lands  fraudulently 
conveyed  by  hto  principal.  Lyon  v.  Boiling,  9  Ala. 
468, 44  Am.  Dec  444:  MoClung  v.  Beime,  10  Leigh, 
3)4, 84  Am.  Dec  780. 

A  surety  who  has  paid  a  Judgment  against  him- 
self and  principal  to  in  equity  entitled  to  be  sub- 
stituted for  the  creditor,  and  the  lien  of  the  Judg. 
ment  in  hto  hands  takes  precedence  of  that  of  a 
subsequent  Judgment  creditor.  Fleming  v.Besiver, 
2  Rawle,  128, 19  Am.  Dec  620. 

The  court  says  in  thto  case:  **An  actual  assign- 
ment to  unnecessary.  The  right  of  substitution  to 
everything,  and  actual  substitution  nothing.  By 
a  fiction,  to  which  we  are  Indebted  for  nearly  all 
our  equitable  Jurtodlotion,  the  law  has -made  the 
assignment  already;  and,  hence,  the  right  of  the 
party  entitled  by  no  means  depends  on  the  will- 
ingness of  the  creditor  to  transfer  the  security.** 

Where,  on  payment  of  the  proceeds  of  sale  into 
court  for  dtotribution,  it  appeared  that  a  surety 
for  the  debtor  had  paid  the  Judgment  against  the 
debtor,  which  was  a  lien  on  the  land  sold,  under 
an  agreement  by  which  debtor  was  to  pay  a  cer^ 
tain  sum  on  a  subsequent  Juderment  lien  on  which 
the  surety  was  also  liable,  the  debtor*s  failure 
to  perform  relieves  the  surety  from  sattofaction 
of  the  prior  Judgment,  and  entitles  him  to  hare 
applied  on  it  the  money  deposited  in  court  as 
against  a  subsequent  Judgment  lienor.  Mccor- 
mick's App.  (Pa.)  12  Gent.  Rep.  471. 

A  surety  who  has  paid  a  Judgment  against  him- 
self and  taken  an  aadgnment  of  the  separate  Judg- 
ment obtained  against  the  principal  for  the  same 
debt,  to  entitled  to  have  it  paid  out  of  the  estate  of 
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ment  by  him  to  the  appellee  Fraylor.  The 
judgment  in  favor  of  Montgomery  upon  its 
face  appears  to  be  a/i^ainst  all  the  makers  as 
principals,  and  they  are  all  primarily  liable  for 
lis  payment.  If,  in  such  case,  the  relationship 
of  the  judgment  defendants  is  as  it  appears  upon 
the  face  or  the  judgment  to  be,  the  payment 
by  one  of  them  would  work  a  complete  extin- 
guishment and  satisfaction  of  the  judgment 
notwithstanding  the  agreement  that  it  should 
be  kept  alive,  and  its  assignment  to  Conrad. 
Montgomery  Y.  Viekery,  110  Ind.  211,  8  West. 
Rep.  878;  KHppel  v.  8hidds,  90  Ind.  81.  This, 
however,  is  not  the  question  with  which  we 
have  to  deal;  for  it  is  alleged  that  Conrad  was 


in  fact  a  surety  who  bad  paid  the  debt  of  his 
priucipal,  although  such  suretyship  had  not 
been  iudicially  declared.  It  lias  been  held 
that  wnere  this  question  has  not  been  judicial* 
ly  determined  in  the  original  action  a  complHint 
may  be  filed  after  the  term,  and  after  the  surety 
has  paid  the  judgment,  to  adjudicate  that 
question.  8cherer  v.  Schula,  83  Ind.  548; 
Hicfiardsan  v.  Howk,  45  Ind.  451;  Montgomery 
V.  Vickery,  110  Ind.  211,  8  West.  Rep.  878; 
Knopf  V.  Morel,  111  Ind.  570,  10  West.  Rep. 
812;  Duffy  v.  StaU,  115  Ind.  851;  Kreider  v. 
Zsenlnce,  128  Ind.  10. 

The  case  of  Man  ford  v.  Ftrth,  08  Ind.  83,  is 
in  many  respecU  similar  to  this  one.    In  that 


the  deceased  principal  as  a  Judermeut  debt  and  not 
■8  a  simple-contraot  debt.  Thomson  v.  Palmer,  8 
Ricb.  Eq.  139;  Goodyear  v.  Watson,  U  Barb.  481, 
tontrc^  Dlnklns  v.  Bailey,  23  Miss.  284. 

Equity  will  not  subrogate  a  surety  who  has  paid 
a  Judgment  to  the  rights  of  the  Judgment  creditor 
after  the  surety  has  been  defeated  in  an  action  at 
law  against  his  principal  for  the  money  paid  on  the 
Judgment.    Fink  v.  Mahafly,  8  Watts,  884. 

A  surety  who  pays  a  Judgment  against  his  prin- 
cipal has  a  right  to  an  assignment  of  the  Judgment 
which  equity  will  enfoice.  Creager  v.  Brengle,  6 
Harr.  ft  J.  284,  9  Am.  Deo.  516. 

A  surety  on  an  administrator*s  bond,  who  has 
paid  a  Judgment  recovered  against  the  administra- 
tor by  the  administrator  de  bonis  non^  for  failure 
to  account.  Is  subrogated  to  the  right  of  the  ad- 
ministrator de  bonis  non.  Cowgill  v.  linviUe,  2 
West.  Bep.  681^  20  Mo.  App.  188. 

A  surety  who  executed  a  bond  to  escape  execu- 
tion on  a  Judgment  against  himself  and  principal, 
and  paid  the  bond.  Is  in  equity  entitled  to  be  sub- 
rogated to  the  rights  of  the  creditor  under  the 
Judgment  against  the  principal  debtor.  J>odd  v. 
Wilson,  4  Del.  Ch.  889. 

The  decree  subrogating  the  surety  to  the  rights 
of  tbe  Judgment  creditor  Is  not  reviewable  at  the 
Instance  of  the  latter.  Springer  v.  Springer,  43  Pa. 
08. 

A  surety  who  has  paid  a  Judgment  against  him- 
self and  principal,  by  resorting  to  equity  may  se- 
cure the  benefit  of  tbe  lien  of  the  Judgment  which 
the  creditor  had,  but  as  his  claim  rests  upon  a 
promise  implied  by  law  he  must  commence  his  ac- 
tion In  equity  before  the  Statute  of  Limitations 
runs  against  such  a  promise.  Johnston  v.  Belden, 
49  Iowa,  801;  Neilson  v.  Fry,  16  Ohio  St.  662. 

An  action  for  subrogation  is  an  action  for  equit- 
able relief  and  as  such  must  be  brought  within  ten 
years  in  Ohio.    Neal  v.  Nash,  28  Ohio  St.  488. 

But  the  right  given  to  a  surety  who  is  certified  as 
such  in  the  Judgment,  upon  payment  thereof  *Ho 
stand  in  the  place  of  and  for  all  the  rights  and 
remedies  against  the  principal  debtor  or  debtors 
that  the  plaintiff  therein  had  at  the  time  of  such 
payment**  by  the  Act  of  1868,  continues  till  the 
Judgment  outlaws.  Peters  v.  Ho  Williams,  86  Ohio 
St.  166. 

Under  statutes. 

An  indorser  who  pays  for  the  principal  debtor  a 
judgment  against  them  Jointly  is  Immediately  sub- 
rogated to  all  the  rights  of  the  Judgment  creditor, 
by  virtue  of  MIbb.  Ckxie,  1680, 18  996. 1140.  Yates  v. 
Mead,  68  Miss.  787. 

The  entry  of  satisfaction  on  the  execution  docket 
and  Judgment  roll,  without  the  1ndorser*s  direc- 
tion, by  simply  writing  the  word  ^'Settled,"  is  not 
ground  for  refusing  subrogation  to  an  indorser 
who  paid  a  Judgment  recovered  against  himself  and 
the  drawer  of  a  draft.   Ibid. 

10  L.  R  A. 


Failure  of  the  record  to  show  the  fact  of  pay* 
ment  by  an  Indorser  of  a  Judinnent  recovered 
against  himself  and  the  principal  debtor  does  not 
affect  the  indorser^s  right  to  be  subrogated  to  the 
rights  of  the  Judgment  creditors.   Ibid. 

In  Pennsylvania  provision  is  made  by  statute 
(Brightly *s  Purdon'S  Dig.  p.  827,  6  40)  for  the  en- 
forcement by  the  surety  of  the  lien  of  a  Judgment 
which  he  has  paid  against  the  land  of  his  principal 
and  co-sureties. 

In  Indiaua  provision  is  made  by  statute  by  which 
a  surety  who  has  paid  a  Judgment,  by  having  tbe 
fact  of  suretyship  determined,  can  have  execution 
thereon  for  his  use  against  his  principal.  Laval  v. 
Rowley,  17  Ind.  88. 

So,  too,  in  Maryland.  See  Creager  v.  Brengle,  5 
Harr.  &  J.  234, 9  Am.  Dec.  516. 

In  Georgia  by  statute  a  surety  who  has  paid  a 
Judgment  or  execution  is  entitled  to  the  control  of 
tbe  same  in  order  to  remunerate  himself  out  of  his 
principars  property.  Davenport  v.  Hardeman,  6 
Ga.680. 

A  surety  who  pays  a  Judgment  against  himself 
and  his  principal  has  the  right,  although  not  certi- 
fied as  such  in  the  record  of  the  Judgment  as  pro- 
vided by  Ohio  Rev.  Stat.,  8  6886,  to  be  subrogai  ed  to 
the  Judgment  creditor's  place.  Hill  v.  King,  48 
Ohio  St. — . 

If  the  surety  be  certified  as  such  in  the  record  of 
the  Judgment  it  seems  he  may,  without  the  decree 
of  a  court  subrogating  him  to  the  rights  of  the 
Judgment  creditor,  under  Ohio  Rev.  Stat..  6  5867, 
issue  an  execution  thereon.    Ibid. 

If  part  of  the  sureties  on  an  official  bond  pay  the 
Judgment  thereon,  and  in  due  time  file  the  affida- 
vits required  by  Wis.  Rev.  Stat,  6  8024,  to  preserve 
their  rights  of  subrogation  to  the  lien  of  the  Judg- 
ment upon  real  estate,  their  affidavits  inure  to  the 
benefit  of  another  surety  who  afterwards  pays 
them  his  share  of  such  Judgment;  and  he  need  not 
also  file  such  an  affidavit.  Mason  v.  Pierron,  68  Wis. 
686. 

Under  the  Louisiana  Code  a  surety  paying  a 
Judgment  is  by  operation  of  law  subrogated  to  all 
the  rights  of  the  Judgment  creditor  and  may  issue 
execution  thereon  in  the  name  of  the  creditor  for 
his  own  benefit  against  his  co-Judgment  dolitors. 
Sprigg  V.  Beaman,  6  La.  68;  Connely  v.  Bourg,  Ifi 
La.  Ann.  108, 79  Am.  Dec.  568. 

By  statute  in  Georgia  it  is  provided  that  a  snretj 
paying  off  a  Judgment  by  satisfying  a  court  of 
common  law  that  he  was  not  interested  in  the  con- 
sideration of  the  debt  may  have  an  order  giving 
him  control  of  thejl.  fa.  or  a  court  of  equity  will 
compel  the  creditor  to  assign  the  Judgment  to  htm, 
McDougald  v.  Douglierty,  U  Ga.  674. 

So,  too.  In  Kentucky.  Alexander  v.  Lewis.  1  Met^ 
(KyJ  407;  Yeach  v.  Wiokersham,  11  Bush.  261. 
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case  a  surety  paid  the  amount  due  on  a  judge- 
ment against  all  the  makers,  there  having  been 
00  adjudication  of  his  suretyship,  and  took  an 
assignment  executed  by  the  attorney  of  the 
judgment  plaintiff.  Tlie  assignment  was  in- 
valid to  transfer  the  legal  title  of  the  judement, 
because  of  want  of  authority  on  the  part  of 
the  8tt  irney  to  make  it.  It  was  held  that  it 
was  good  as  an  equitable  assignment,  and  as 
such  was  notice  to  all  subsequent  purchasers 
that  it  had  not  been  satisfied,  and  that  when 
the  surety  had  his  suretyship  determined  he 
was  aubropited  to  all  the  rights  of  the  judg- 
ment creditor.  We  regard  this  as  decisive  of 
the  objection  that  the  adjudication  of  surety- 
ship must  precede  the  assignment  of  the  judg- 
ment by  Conrad  to  the  appellee.  We  are  also 
of  the  opinion  that  Conrad,  having  paid  the 
amount  due  on  the  judgment,  and  having  the 
right,  dependent  upon  having  his  suretyship 
afterwards  determined,  to  hold  the  judgment 
under  such  assignment,  was  vested  witb^prop- 
erty  rights  and  interests  in  the  same  which  he 
might  sell  and  assign  to  another.  Jokiuon  v. 
Amana  Jjfdge  No.  8S,  03  Ind.  150;  Manford  v. 
Firih,  $upra. 

The  equitable  right  of  the  surety  to  be  sub- 
rogated to  the  rights  and  position  occupied  by 
the  judgment  creditor  before  payment  of  the 
judgment  is  very  strong,  and  the  courts  are 
dispoaed  to  look  with  favor  upon  any  arrange- 


ment, not  in  contravention  of  some  rule  of  law, 
to  place  him  in  that  position.  Harper  v.  KeyB, 
48  Ind.  225;  Arbogasi  v.  Hays,  98  Ind.  26. 
The  appellee  having  been  brought  into  court 
by  the  appellant  in  an  action  challenging  the 
validity  of  his  claim  to  hold  the  judgment  as  a 
lien  upon  the  land  of  Brenton,  it  became  com- 
petent for  him  to  have  the  suretyship  of  Con- 
rad determined  in  the  action.  We  have 
examined  the  evidence,  and  are  satisfied  that  it 
fully  sustains  the  finding  of  the  court.  The 
only  objection  pointed  out  in  argument  is  the 
alleged  failure  to  show  notice  to  the  appellant 
of  the  suretyship  of  Conrad,  and  of  the  pay- 
ment of  the  judgment  by  him  as  such  surety. 
If  the  appellant  was  a  purchaser  of  real  estate 
upon  which  the  judgment  would,  if  unsatisfied, 
be  a  lien,  we  would  have  a  different  question, 
and  the  cases  of  Dougherty  v.  Richardson,  20 
Ind.  412,  and  Thomas  v.  Stetoart,  117  Ind.  50, 
1  L.  R.  A.  715,  would  be  in  point.  The 
judgment  did  not  appear  to  be  satisfied.  On 
the  contrary,  it  bore  upon  its  face  an  assign- 
ment to  Conrad,  and  this  ,  of  itself,  was  suffi- 
cient to  put  the  appellant  upon  inquiry  as  to  the 
nature  of  his  claim.  Manford  v.  Firth,  supra. 
It  is  not  necessary  to  charge  the  appellant  with 
notice  that  we  should  go  to  the  extent  that  we 
would  be  authorized  by  the  opinion  in  Downey 
V.  Was/ibum,  79  Ind.  242. 
Judgment  oifflrmed* 
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1.   A  private  eroflstnip  of  which  the  rail^ 
road  oompaogr  hae  knowledge*   and 


which  is  need  with  ite  eoaaent  by  men 

and  teams  in  drawinir  logs,  is  not  a  railroad 
**  GTOSBiDfir "  Within  the  meaning  of  3  How.  Stat., 
1 8876,  at  whloh  signals  by  bell  and  whistle  must  be 
given. 

S*  Failure  'to  giTO  warning  of  the  ap. 
proach  of  a  train  to  a  private  croasinff 

which  has  been  constructed  with  the  oompany^ 
consent  for  skidding  logs  along  its  track  for 


Nora—^t  ufhal  roAway  eroasinos  sfonals  of  trains 

art  rtquMred. 

A  street  must  be  traveled  as  well  as  public  to 
bring  it  within  the  provisions  of  a  statute  requiriag 
signals  where  a  railroad  **  shall  cross  any  traveled 
public  road  or  street;**  It  Is  not  sufficient  that  it  has 
been  dedicated  to  the  publia  Byrne  v.  New  York 
Gent,  ft  H.  B.  B.  Go.  M  N.  Y.  12;  Cordell  v.  New 
YorkOent.ftH.  B.  B.  Go.  64  N.  Y.  686. 

▲  crossing  reoogniaed  by  the  railroad  company 
•B  public  for  several  years  must  be  regarded  as 
within  the  statute  requiring  signals  at  public 
croBBings.    Missouri  Pac.  B.  Ck).  v.  Lee,  70  Tex.  486. 

A  roed  open  and  used  by  the  public  for  a  series 
of  years,  must  be  regarded  as  within  a  statute  re- 
quiring signals  at  public  highways.  Chicago  ft  A. 
R.  Co.  v.  Dillon,  24  ill.  App.  208. 

A  crooBlng  where'a  highway  goes  over  a  railroad 
by  bridge  is  held  in  Alabama  not  to  be  within  the 
meaning  of  a  statute  requiring  signals  at  a  public 
road  crossing,  as  the  design  of  the  statute  is  to 
warn  and  protect  persons  who  would  bu  in  danger 
of  being  struck  and  run  over  by  a  train.  Louls- 
▼illeftN.B.Oo.v.  Hall,  4  L.B.  A.  no,  87  Ala.  708. 

But  on  the  contrary,  in  New  York  a  crossing  at 
which  a  railroad  is  elevated  above  the  highway 
over  which  it  passes  upon  a  bridge  so  as  to  pre- 
vent any  danger  of  collision  between  travelers  on 
the  highway  and  the  engines  is  within  the  statute 

16  L.  B.  A. 

See  also  17  L.  R.  A.  .539;  18  L.  R.  A. 
L.  R.  A.  1»1 ;  38  L.  R.  A.  302. 


requiring  signals  at  a  railroad  crossing,  as  the  dan- 
ger of  frightening  teams  as  well  of  actual  collisipn 
iB  to  be  guarded  against.  People  v.  New  York 
Cent,  ft  H.  B.  B.  Co.  26  Barb.  199. 

8o  in  Pennsylvania,  apparently  without  any  re- 
gard to  statutory  provisions,  the  failure  to  give 
Bbrnals  of  the  approach  of  a  train  to  a  crossing 
where  a  highway  passes  over  a  railroad  by  abridge 
until  the  train  is  under  a  bridge,  makes  a  question 
for  the  jury  as  to  the  negligence  of  the  company 
in  failing  to  give  the  signals  sooner.  Pennsylva- 
nia B.  Co.  v.  Barnett,  50  Pa.  250. 

A  switch  crossing  provided  by  a  railroad  and 
across  its  own  ground  for  ingress  to  and  egress 
from  its  depot  is  not  a  ** traveled  public  road** 
within  the  meaning  of  a  statute  requiring  signals 
of  the  approach  of  a  train  at  such  crosBlng, 
Hodges  V.  St.  Louis,  K.  C.  ft  N.  B.  Co.  71  Mo.  60. 

But  to  approach  such  a  crossing  without  any  sig- 
nal may  constitute  negligence  as  a  matter  of  fact. 

A  railroad  Junction  is  a  regular  stopping  place 
within  the  meaning  of  a  statute  requiring  signals 
of  the  approach  of  trains.  Bnaley  B.  Co.  v.  Cbewn- 
ing  (Ala.)  June  U,  186L 

Pritxite  crossings. 

Failure  to  give  signals  of  a  trato  at  a  privatt 
crossing  is  not  generally  to  be  rc^rarded  as  negli* 

771 ;  20  L.  R.  A.  &87;  29  L.  R,  A.  696;  33 


120 


IfjCHIGAH  SUPBBMB  CoURT. 


Mat, 


transportation,  li  not  neyllgenoe  ai  matter  of 
law. 
8«  One  caimot  aet  upon  ma  a^aement 
by  a  raiLroad  oompangr  to  give  wam« 
In^  of  tho  approach  of  airain  to  a  pri- 
vate croflsiiis*  In  determining  bis  oourse  of 
aotion  at  such  orosBlnflr,  if  he  knows  that  the 
warning  is  habitually  omitted. 

4.  Failure  to  gtve  the  sttfiiale  required 
by  law  at  a  railroad  croastni^  renders 
the  company  liable  for  injuries  in  oonse- 
quence  thereof  to  a  person  lawfully  oroflsing  the 
track  in  that  vicinity  relying  upon  the  perform- 
ance by  the  railroad,  company  of  the  duty  to 
give  such  signals. 

<  May  18. 1802.) 

ERROR  to  the  Circuit  Court  for  Alpena 
County  to  review  a  judgment  in  favor  of 
plaintiff  in  an  action  brought  to  recover  dama- 
ges for  personal  injuries  alleged  to  have  re- 
sulted from  defendant's  negligence.    Reverted, 

The  facts  are  stated  in  the  opinion. 

Mr.  J.  C.  Shields,  with  Mr.  A«  H. 
Henry,  for  appellant. 

Mr.  Trank  Emerick,  with  Memn.  Tnrn- 
bull  &  Dafoe»  for  appellee. 

Long^.J*.,  delivered  the  following  opinion: 
This  cause  was  tried  in  the  Alpena  circuit 
court.    Plaintiff  had  verdict  and  judgment. 
Defendant  brings  error. 

The  first  count  of  the  declaration  alleges  that 
*'tbe  defendant,  at  or  before  the  time  of  com- 
milting  the  grievances,  was  a  corporation  or- 
ganized and  existing  under  the  general  railroad 
laws  of  this  state,  and  was  operating  and  run- 
ning its  railroad  and  business  between  Alger 
and  the  city  of  Alpena,  portions  of  its  road  and 
tracks  passing  through  Alpena  county.    And 


the  said  portions  of  its  said  road  and  tracks 
which  passed  through  Alpena  county  were  not, 
and  never  bad  been,  fenced,  and  the  public 
and  plaintiff  during  all  of  this  said  time  were 
invited  and  permitted  by  the  defendant  to 
bring  timber  and  logs  to  its  said  track,  and  pile 
and  skid  said  timber  along  the  side  of  said 
track,  80  the  same  could  be  conveniently  load- 
ed upon  the  cars  of  defendant  for  transporta- 
tion. And  the  plaintiff  says  that  on  the  l8tb 
of  January,  1890,  at  the  said  county  of  Al- 
pena, he  was  engaged,  by  the  invitation  of  de- 
fendant, with  a  team  of  horses  and  log  boat,  in 
drawing  logs  and  timber  to  defendant's  said 
track  at  a  point  about  one  mile  southwest  of  the 
city  of  Alpena,  and  was  then  and  there  piling 
and  skiddmg  the  said  timber  along  the  side  of 
defendant's  said  track,  for  the  purpose  of  hav- 
ing the  same  loaded  upon  defendant's  cars  and 
transported  to  market.  And  plaintiff  says  that 
he  had  been  thus  engaged  at  work  for  three 
weeks  previous  to  the  said  18th  day  of  Janu- 
ary, and  that  in  doing  this  said  work  had  to 
use  defendant's  said  track  and  road,  and  ptsa 
and  repass  over  the  same  very  frequently,  and 
the  defendant  and  its  servants  knew  and  had 
knowledge  during  all  this  time  while  plaintiff 
was  doing  his  said  work,  as  aforesaid,  that 
plaintiff  was  thus  using  its  said  road  and  track 
and  doing  this  said  work  as  aforesaid.  And 
the  plainUff  says  it  was  the  dut^  of  defendant, 
in  running  its  trains  and  carrying  on  its  said 
business,  to  have  given  warning  to  plaintiff  in 
some  manner  of  the  approach  of  its  trains,  and 
not  to  have  run  its  trains  against  and  into 
plaintiff,  while  he  was  at  work  as  aforesaid, 

}ret  the  said  defendant  negligentlv  and  car^- 
essly  neglected  its  said  duty  on  said  18tb  dav 
of  January,  1890,  while  plamtiff  was  at  work 
as  aforesaid,  and  while  observing  due  care  on 
his  part,  the  defendant  negligently  and  with- 


genoe.   Hucker  v.  Railroad  Oo.  7  Ky.  L.  Rep.  761; 
Johnson  v.'.LouisvIUe  ft  N.  R.  Co.  M.  8.  Op.  1868. 

In  the  abeence  of  a  statute  requiring  it  a  railroad 
company  is  under  no  duty  to  give  signals  of  the 
approach  of  its  trains  to  a  private  or  farm  cross- 
ing although  it  approaches  it  around  a  curve. 
Annapolis,  B.  &  8.  L.  R.  Go.  v.  Pumphrey,  72  Md. 

At  a  private  crossing  in  the  open  country 
guarded  by  gates,  where  there  is  no  station  for 
passengers  or  freight,  nor  any  side  track,  and 
where  do  trains  ever  stop,  and  where  there  is  no 
custom  to  give  signals,  a  railroad  company  is  under 
no  obligation  to  irlve  signals  of  an  approaching 
train.  Philadelphia,  W.  ft  B.  R.  Oo.  v.  Fronk.  67 
Kd.889. 

The  public  use  of  a  foot- way  as  a  crossing  over  a 
railroad  track  with  the  acquiescence  of  the  com- 
pany does  not  convert  it  into  a  public  crossing  with- 
in the  meaning  of  a  statute  requiring  signals  of  a 
train.  Gurley  v.  Missouri  Pac.  R.  Co.  104  Mo.  211; 
Kortbem  Cent.  R.  Co.  v.  State,  64  Md.  118. 

A  place  much  used  as  a  short  cut  over  a  railroad 
tmck  between  highways  is  not  a  crossing  at  which 
signals  are  required.  Holmes  v.  Central  R.  ft  Bkg. 
Co.  87  Ga.  588. 

But  the  user  by  the  public  of  a  path  crossing  a 
railroad  track,  although  it  cannot  impose  on  the 
railroad  company  the  statutory  duty  to  signal  the 
approach  of  its  trains  at  a  pubUc  crossing,  may 
make  a  failure  to  give  signals  negligence  in  fact. 
Houston  ft  T.  C.  R.  Co.  v.  Booser,  70  Tex.  580., 

16  L.  R.  A. 


Although  a  railroad  company  is  not  absolutely 
bound  to  ring  a  bell  or  blow  a  whistle  as  the  traio 
approaches  a  place  where  the  public  are  notorious- 
ly in  the  habtt  of  crossing  the  track,  but  which  ia 
not  a  public  crossing,  some  notice  and  warning  is 
required  in  order  to  constitute  reasonable  care. 
Swift  V.  Staten  Island  Rapid  Transit  R.  Co.  123  N. 
Y.646. 

So  reasonable  care  may  require  signals  of  th» 
approach  of  a  train  at  a  place  which  is  not  a  pub- 
lic crossing,  but  where  persons  who  cannot  be  re- 
garded merely  as  trespassers  and  who  are  engaged 
in  business  at  that  place  may  be  called  upon  to  pasa 
from  one  side  of  the  road  to  the  other.  Owens  v. 
Pennsylvania  R.  Co.  41  Fed.  Rep.  187. 

A  way  kept  open  across  a  railroad  track  by  th» 
company's  employ^  which  the  public  are  permit* 
ted  to  use  as  a  highway  requires  the  same  oare  in 
handling  trains  across  it  as  though  ft  were  a  pub- 
lic way,  except  perhaps  as  to  the  statutory  duty  of 
ringing  a  bell  or  blowing  a  whistle  on  approaching 
it,  and  it  is  negligence  to  keep  or  shunt  cars 
across  it  at  great  speed  without  any  signal  or 
warning  with  knowledge  that  a  team  is  approach- 
ing  the  crossing.  Scbindler  v.  Milwaukee,  L.  8. 4t 
W.  R.  Co.  87  Mich.  400. 

A  private  crossing  treated  as  a  public  highway 
by  a  railroad  company  by  establishing  a  custom  to 
give  the  usual  statute  signals  there  must  be  regarded 
for  that  purpose  as  a  public  crossing  at  which  the 
signals  are  required.  Nash  v.  New  York  Cent,  ft  H. 
B.  R.  Co.  61  Hun,  504.  B.A.B. 
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out  any  warning  whatsoever  run  and  caused  to 
be  run  one  of  its  freight  trains  along  its  said 
track  into  and  against  said  plaintiff  and  his  said 
team  and  boat  load  of  logs,  while  plaintiff  was 
crossing  defendant's  said  track,  doing  the  work 
aforesaid,  thereby  violently  knocking  the  plain- 
tiff down,  and  throwing  the  said  team  and  log 
boat  and  its  load  of  logs  violently  over  and 
against  the  plaintiff,  therebv  greatly  and  per- 
manently injurini;  plaintiff/' 

The  second  count  alleges  "that  the  defend- 
ant, well  knowing  its  said  duty,  and  on  the 
18th  day  of  January,  1890,  at  the  county  of 
Alpena,  did  not  and  would  not  observe  the 
same,  but,  upon  the  contrary,  carelessly,  neg- 
ligently and  unlawfully  so  conducted  its  said 
business  and  managed  and  ran  its  trains  on  its 
said  road  and  alone  this  portion  of  its  said 
track  when  plaintiff  was  at  work,  as  afore- 
said, as  not  to  give  plaintiff  any  warning  or 
notice  of  the  approach  of  said  train,  and  then 
and  there,  without  sounding  or  giving  any  sig- 
nal, alarm  or  notice  to  plaintiff  that  any  of  its 
trains  were  approaching,  did  with  great  force 
then  and  there  run  into,  over,  and  against 
plaintiff  with  one  of  its  said  engines  (known  as 
No.  14)  and  train  of  cars,  thereby  permanently 
and  greatly  injuring  plaintiff,  and  causing  all 
the  damage  set  forth  in  the  first  count  of  this 
declaration,  which  said  portion  of  said  first 
count  is  hereby  made  a  part  of  this  count" 

The  third  count  alleges:  "The  defendant 
was  dailv  running  its  engines  and  trains,  trans- 
porting logs  and  lumber  to  the  city  of  Alpena; 
and  plaintiff  saj^s  at  said  time  he  was  by  the 
permission,  invitation,  and  consent  of  defend- 
ant using  a  portion  of  defendant's  said  road 
and  track  near  the  city  of  Alpena  in  banking, 
skidding,  and  piling  logs  upon  it  for  the  pur- 
pose of  having  the  same  transported  by  de- 
fendant's said  trains  to  the  city  of  Alpena,  and 
the  defendant  and  its  agents  knew  and  had 
notice  that  plaintiff  was  so  using  its  said  tracks 
and  premises,  and  was  in  the  nabit  of  giving 
plaintiff  notice  of  the  approach  of  the  said 
trains  or  engines  over  that  portion  of  its  said 
track  being  used  by  plaintiff  as  aforesaid;  and 
plaintiff  says  it  was  the  defendant's  duty  to 
irive  him  such  notice  at  this  said  time,  but  the 
plaintiff  says  that  the  defendant  recklessly  and 
unlawfully  neglected  its  said  dutv,  and  care- 
lessly, at  the  said  time,  January  18,  1890,  ran 
a  11-ain  of  cars  over  this  said  portion  of  its  road 
where  plaintiff  was  at  work,  as  aforesaid,  with- 
out any  notice  or  warning  to  plaintiff  what- 
soever, and  caused  the  said  train  of  cars  to  run 
sgainst,  over,  and  upon  plaintiff,  causing  all 
the  damage  and  injury  to  him  specially  set 
forth  in  the  first  count  of  this  declaration." 

It  appeared  upon  the  trial  that  at  the  time  of 
the  injury  complained  of  the  plaintiff  was 
hauling  and  skidding  pine  saw-logs  along  de- 
fendant's track,  about  four  miles  from  the  city 
of  Alpena,  in  the  woods,  and  from  one  half  of 
a  mile  to  a  mile  from  any  highway  and  rail- 
road crossing.  The  loes  were  being  taken  off 
from  an  80-acie  tract  of  land,  through  which 
the  railroad  extended  north  and  south,  the  logs 
heing  taken  fi%m  the  east  side  of  the  railroad 
track.  The  plaintiff  was  a  man  about  thirty- 
seven  years  of  age  at  the  time  of  the  injury. 
Be  was  hauling  out  these  logs  for  a  Mr.  Chap- 
man, who  had  the  job.    Plaintiff  had  been  at 
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work  two  or  three  weeks  prior  to  the  fnlury. 
Others  were  there  also,  putting  in  logs  along- 
side the  railroad  track,  for  the  purpose  of  hav- 
ing them  hauled  by  the  defendant  company  to 
Alpena.  Skid  ways  had  been  made  on  l)oth 
sides  of  the  railroad  track  across  this  80-acre 
tract,  and  the  logs  were  being  put  on  the  skid- 
ways.  For  the  purpose  of  crossing  and  re- 
croissing  the  railroad  track  with  the  boats  up- 
on which  the  logs  were  being  hauled,  Mr. 
Chapman  had  in  three  places  across  this 
tract  of  land  placed  planking  upon  either 
side  of  the  railroad  track,  and  had  called 
the  attention  of  the  section  foreman  of  the  de- 
fendant companv.  who  had  examined  them, 
to  see  whether  thev  would  interfere  with  the 
running  of  the  trains.  Defendant's  road  was 
used  and -operated  as  a  commercial  road,  run- 
ning freight  and  passenger  trains  thereon,  as 
well  as  a  logging  road  for  the  hauling  of  saw- 
logs  along  its  line  to  Alpena  and  other  points. 
The  logs  from  these  80  acres  were  being  put 
upon  the  skidways  at  the  rate  of  from  100  to 
200  per  day.  Upon  either  side  of  the  railroad, 
and  coming  up  to  the  defendant's  right  of  wav, 
the  lands  were  covered  with  timber  and  brush, 
so  that  the  railroad  track  could  not  be  seen 
until  one  approached  within  two  or  three  rods 
of  it,  when  the  track  could  be  seen  for  a  mile 
from  where  the  plaintiff  was  employed.  The 
plaintiff's  haul  of  logs  was  only  about  80  rods 
from  the  railroad,  and  he  was  perfectly  fa- 
miliar with  the  running  of  the  trains  over  the 
road,  as  during  the  whole  three  weeks  of  his 
work  be  had  Men  in  the  habit  of  crossing  the 
track  every  day.  The  train  by  which  the 
plaintiff  was  injured  was  a  logging  train.  AH 
trains  had  usually  given  the  statutory  signal 
by  ringing  the  beU  and  sounding  the  whistle 
at  Beck's  tarm  crossing,  which  was  from  one 
half  to  three  quarters  of  a  mile  north  of  the 
place  where  the  plaintiff  was  working. 

On  the  afternoon  of  January  18,  1890,  at 
about  two  o'clock,  the  plaintiff  claims  that, 
having  loaded  three  logs  upon  his  boat,  some 
80  rods  distant  from  the  railroad  track,  he 
started  to  haul  to  the  skidway  across  the  track. 
Two  of  the  logs  were  20  feet  in  length,  and 
the  other  18  feet.  He  testified  that  he  drove 
upon  a  little  sharp  hill,  about  three  rods  from 
the  track,  and  stopped,  and  looked  for  the 
train;  that  he  was  then  about  a  horse  or  two 
horses'  lengths  from  the  track;  that  he  stepped 
forward  of  his  horses,  so  he  could  see  up  and 
down  the  track;  that  he  heard  no  sound  of 
the  approaching  train,  but  that  it  was  snow- 
ing and  blowing  so  that  he  could  only  see  a 
few  rods  in  either  direction;  that  he  then  went 
back  to  his  load,  stepped  upon  one  of  the  logs, 
started  his  team  forward,  which  took  him 
from  one  to  two  minutes,  and  when  his  horses 
had  so  far  crossed  the  track  that  their  hind 
feet  were  between  the  rails  and  his  log  bo.it 
just  entering  upon  the  track,  he  heard  a  toot 
of  the  engine,  looked  up,  and  saw  the  train 
almost  upon  him;  that  he  attempted  to  swing  his 
horses  around,and  get  them  off  from  the  track, 
and  for  that  purpose  stepped  from  the  log 
upon  which  he  was  riding,  picked  up  a  switch, 
and  struck  them;  that  hm  horses  were  fright- 
ened by  the  toot  of  the  engine,  and  stopped, 
when  the  engine  struck  between  the  horses 
and  the  boat,  overturning  the  logs  upon  hiia 
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ftud  injuriDg  him.  He  also  testified  that  while 
all  the  trains  bad  been  accustomed  to  give  the 
statulorjsignal  at ''Beck's  farm  crossiug,"  the 
train  by  which  he  was  struck  did  not  ring  the 
bell  or  sound  the  whistle  at  that  crossing.  He 
testified  upon  that  subject  as  follows:  ** Ques- 
tion, Durinff  all  this  time,  state  where  the 
trains  would  give  you  the  signals  as  they  came 
from  Alpena.  AnstMr.  That  was  at  Beck's 
farm.  Q.  At  this  general  railroad  crossing? 
A.  Yes.  Q.  State  what  they  did  when  they 
came  there.  A.  They  generally  rung  the  bell 
and  bio  wed  the  whistle.  The  jKisseager  al- 
wavs  did  there.  I  never  knew  it  to  fail.  Q, 
Did  you  ever  know  any  other  train,  up  to  this 
time,  but  what  did  that?  Mr.  Shields:  I  ob- 
icct  to  that  as  incompetent  and  immaterial. 
The  Court:  I  suppose  it  is  tbe  theory  of  the 
plaintiff  that  on  this  occasion  they  did  not 
even  do  that  for  a  mile  distant  from  where  he 
was  working.  Mr.  Shields:  I  don't  think  it 
has  any  importance.  (The  last  question  being 
read  by  the  stenographer,  the  witness  answered 
it  as  follows:)  A.  No,  I  don't  think  I  did; 
not  that  I  noticed.  I  think  they  all  blew  at 
that  crossini?,  for  that  is  the  crossing  that  I 
went  by.  When  I  heard  that  I  always  looked 
up.  Q.  State  to  the  jury  whether  this  train 
that  came  there  that  day  on  which  you  got 
hurt —  State  to  the  jury  whether  that  sounded 
any  bell,  or  gave  any  whistle  up  to  this  cross- 
ing, before  they  reached  you.  (Which  oucs 
tion  was  objected  to  as  incompetent  and  im- 
material, and  not  covered  by  the  declaration, 
by  defendant's  counsel.  Declaration  was  then 
read.  The  court:  You  may  take  this.  To 
which  ruline  defendant  did  except.)  A.  No 
sir,  they  did  not, — that  is,  until  they  got  right 
on  top  of  me.  Just  as  they  got  dose  to  me 
they  gave  a  little  toot.  Q.  I  am  asking  you 
about  the  crossinf^.  Now,  then,  state  to  the 
jury  if  they  had  given  you  this  signal  or  warn- 
inff  by  tooting  their  whistle  or  ringing  their 
bell  at  this  crossings  State  to  the  iury  wheth- 
er you  would  have  been  caught  upon  the  track, 
or  whether  the  injury  would  have  been  in- 
flicted. Mr.  Shields:  I  object  to  that  as  in- 
competent and  inadmissible.  The  Court:  You 
may  show,  if  they  had  given  any  whistle  or 
rang  the  bell  at  the  crossing,  whether  he  would 
have  heard  it.  Q.  You  may  state,  if  they  had 
given  you  any  signal  at  this  crossing,  whether 
vou  would  have  heard  it.  A.  I  could  have 
neard  it  sure.  I  always  heard  it  when  they 
whistled  there.  Q.  State  to  the  jury  in  refer- 
ence to  you  heanng  tbe  whistle  and  bells  of 
the  other  trains  that  day  at  this  crossing, — 
that  day  when  they  came  down  there.  Mr. 
Shields:  I  object  to  that  as  incompetent.  The 
Court:  I  think  it  is  proper.  You  may  have 
an  answer  to  it.  (To  which  ruling  defendant 
excepted.)  A,  I  did.  Mr.  TurnbuU:  Now  I 
want  to  ask  him  the  question  1  did  before,  be- 
cause our  statute  is  peculiar.  It,  in  so  many 
words,  says  that  the  railroad  is  liable  for  any 
injury  that  they  may  perpetrate  b^  reason  of 
their  not  giving  those  signals  at  this  crossing. 
Now,  then,  I  want  to  ask  this  witness  the 
question  whether,  if  they  had  given  him  this 
signal  at  this  crossing,  whether  the  injury 
would  have  taken  place.  Mr.  Shields:  Mr. 
7?umbu11  cannot  make  a  lawsuit  here  con- 
trary to  the  facta  and  contrary  to  his  declara- 
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tion.  Injuries  that  happen  upon  a  public 
highway  are  one  thing;  injuries  that  happen 
a  mile  or  a  half  a  mile  away  from  the  crossing 
are  another  thing.  The  Court:  I  think  you 
may  show  that,  if  the  signals  had  been 
given  at  the  point  that  witness  has  designated, 
that  if  he  was  upon  the  track  he  could  have 
withdrawn  himself  and  team,— could  have 
avoided  the  injury.  Q.  You  may  state  whether, 
if  those  signals  had  been  given  at  this  crossing.at 
the  place  where  you  were  on  the  track,  or  near 
the  track  where  you  were  putting  these  logs, 
whether  you  could  have  avoided  and  would 
have  avoided  being  on  the  track.  Mr.  Shields: 
I  object  to  that  as  leading,  incompetent,  and . 
inadmissible.  The  Court:  Take  an  answer* 
Mr.  Shields:  I  take  an  exception.  A,  Yea, 
sir;  I  would  have  avoided  it"  Plaintiff  fur- 
ther testified  that  the  afternoon  freight  usually 
passed  that  point  about  two  o'clock,  and  that 
the  log  train  by  which  he  was  injured  usually 
passed  there  a  little  behind  the  freight  train, 
sometimes  a  half  hour  and  sometimes  an  hour 
later;  but  that  on  this  day  the  log  train  came 
down  ahead  of  the  freight,  and  about  an  hour 
earlier. 

Mr.  Chapman  was  called  by  the  plaintiff  as 
a  witness,  and  testified  that  this  ^'Beck's  cross- 
ing" was  about  three  quarters  of  a  mile  from 
where  plaintiff  was  injured;  that  he  did  not 
hear  the  ringing  of  the  bell  or  the  blowing  of 
the  whistle  at  this  crossing,  and  the  first  ha 
heard  of  the  train  was  the  sounding  of  the 
whistle  at  the  place  of  the  injury.  He  fur- ' 
tber  testified  that  by  spells  that  day  the  wind 
was  blowing  so  desperately  that  you  could  not 
see  three  feet  away,  and  then  it  would  let  up: 
that  the  wind  did  not  interfere  with  the  sound 
of  the  approaching  train,  and  that  one  could 
hear  the  sound  a  good  deal  better  that  day. 

The  defendant  introduced  the  evidence  of 
the  engineer,  fireman,  and  brakeman  on  the 
train.  The^  each  testified  that  it  was  their 
custom  to  nng  the  bell  and  blow  the  whistle 
at  "Beck's  farm  crossing,"  but  that  upon  that 
particular  day  they  were  tmable  to  state  that 
this  statutory  signal  was  obseryed  at  that  par- 
ticular crossing  any  more  than  they  could  at 
any  other  crossing.  The  fireman  testified  that 
he  looked  out  of  the  cab  window,  and  saw 
the  plaintiff  about  three  car  lengths  from  the 
engine;  that  at  that  time  the  plaintiff  was 
within  twelve  or  fourteen  feet  of  the  track, 
walking  along  the  side  of  his  boat;  that  he 
at  once  pulled  the  bell,  and  the  engineer  blew 
the  whistle,  when  the  plaintiff  put  the  whip 
to  the  horses,  and  tried  to  run  across  the  tracl^ 
and  when  struck  by  the- engine  had  got  nearly 
across,  and  the  boat  had  got  on  the  track. 
This  testimony  was  corroborated  by  the  en- 
gineer and  the  brakeman.  At  tbe  close  of  the 
testimony  the  defendant,  by  its  counsel,  re- 
quested the  court  to  charge  the  jury  as  fol- 
lows: "  F<nirth,  Whether  the  bell  was  sounded 
or  whistle  blown  on  approaching  the  highway 
crossing,  prior  to  reaching  the  place  where 
Sanborn  was,  is  of  no  importance  in  this  case. 
Those  signids  are  for  persons  who  may  be 
upon  the  highway."  "EUffhih.  The  plaintiff 
was  aware,  from  his  three  weeks'  work  along 
the  track,  that  trains  were  regularly  running 
over  the  road,  and  it  was  his  duty  to  care  for 
himself,  and  avoid  any  collision.    Ninth.  II 
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would  be  negligeoce  for  the  platntiff  to  go 
upon  the  track  relyiog  upon  the  fact  that  he 
did  not  hear  any  signals  at  the  highway  cross 
iDg  or  near  there,  (a)  If  the  jury  beheve  the 
plaintiff  saw  or  heard  the  train  coming  before 
goiniz:  himself  near  the  track,  he  cannot  re- 
cover, {b)  If  the  iury  believe  that  the  plaint- 
iff, if  be  had  used  ordinary  care,  would  or 
should  have  known  the  train  was  coming,  he 
cannot  recover;  and  in  determining  this  the 
jury  may  consider,  with  other  facts,  that  the 
train  waa  on  schedule  time."  These  requests 
the  court  refused  to  give  in  charge  to  the  jury, 
and  charged  the  jury  as  follows:  **  Now,  the 
jilaintiff  further  contends  that  on  this  day  in 
question  the  defendant  c^trporation,  in  running 
the  train  which  is  claimed  to  have  done  the 
injury  in  this  case,— if  any  was  caused,— disre- 
j;sidra  the  required  signals  at  the  public  high- 
way crossing,  which  has  been  described  here  to 
be  within  half  a  nule  or  three  quarters  of  a  mile 
this  side — towards  the  cit}' — from  the  point  of 
the  accident.  It  is  claimed  here  that  the  de- 
fendant corporation — its  employes— in  running 
that  train  entirely  omitted  the  danger  signals 
at  this  public  bighwav  crossing.  I^y  to  you, 
gentlemen,  it  was  a  duty  which  the  law  pre- 
scribes and  imposes  upon  the  defendant  cor- 
poiation  at  that  highway  crossing  to  give  the 
requisite  signals  by  the  ringing  of  the  bell  and 
the  blowing  of  the  whistle.  This  is  a  duty 
which  the  law  of  this  state  imposes  upon 
every  railroad  corporation  when  they  seek  the 
right  and  fsanchise  of  laying  down  and  operat- 
ing a  railway  and  running  its  trains  over  their 
track.  Now,  it  is  one  of  the  theories  of  the 
plaintifif'a  case  that,  if  this  signal  had  been 
given,  be  would  have  been  warned  of  the  a]> 
proach  of  this  train  which  caused  the  injury. 
And  I  say  to  ^ou,  gentlemen,  here,  that  if  you 
find  as  a  fact  in  this  case  that  the  danger  sig- 
nals were  not  given  at  the  highway  crossing, 
and  that,  in  consequence  of  the  failure  upon 
the  part  of  the  defendant  corporation  to  give 
6Qch  signals,  this  injury  occurred,  this  acci- 
dent occurred,  which  resulted  in  the  iujury  to 
the  plaintiff,— if  it  has  resulted  in  any  injury 
to  him,— the  corporation  would  be  liable.  It 
was  the  omission  of  a  duty  which  the  law  pre- 
scribes, and  if  from  the  omission  to  perform 
that  duty  injury  has  resulted  to  this  plaintiff, 
the  defendant  would  be  liable.  It  is  further 
contended  and  claimed  here  upon  the  part  of 
the  plaintiff  that  no  warning  was  given  by 
the  imin  in  question  which  caused  the  iuiury 
as  it  approached  these  other  crossings,  which 
had  been  put  down,  as  the  plaintiff  claims, 
with  the  knowledge  and  acquiescence  of  this 
defendant.  Now,  upon  this  branch  of  the 
case  I  inatruct  you,  gentlemen  of  the  jury, 
that,  if  the  defendant  corporation  knew  that 
a  crossing  had  been  made,  if  tbe  defendant, 
by  its  officers  or  agents,  were  present,  and  ac- 
quiciiced  in  and  recognized  the  making  of  a 
crossing  at  the  point  where  the  plaintiff  was 
injured,  if  you  find  that  as  a  fact  from  the 
evidtfuce  in  this  case,  if  you  find  such  to  be 
ibe  fact  from  the  evidence  in  this  case,  I 
charge  you  that  it  would  then  be  the  duty  of 
this  defendant  corporation,  if  they  had  any 
notice  or  knowledge  that  people  were  using 
such  crossing  and  working  thereabouts,  to  give 
leasonable  warning  of  the  approach  of  trains 
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at  that  crossing.  If  that  crossing  was  made 
there  with  theii  knowledge  and  acquiescence 
and  consent,  and  they  knew  it  was  to  be  used 
by  men  And  animals  in  drawing  logs  to  their 
railway,  and  banking  them  along  their  rail- 
way, it  was  their  dut^,  when  approaching  that 
point,  to  give  such  signals  ana  such  warning 
as  would  give  persons  to  understand  or  know 
that  a  train  was  approaching,  and  that  danger 
might  be  expected,  so  that  they  could  avoid 
it."  The  objection  to  the  testimony,  the  de- 
fendant's request  to  charge,  and  the  charges  as 
given,  raise  the  important  questions  for  deter- 
mination here. 

It  is  contended  by  plaintiff's  counsel  that  tho 
court  was  not  in  error  in  permitting  him  to 
show  that  the  danger  signals  were  not  given  at 
the  highway  crossing;  that  the  plaintiff  was 
injured  by  reason  of  the  failure  of  the  engineer 
to  ring  the  bell  or  blow  the  whistle  at  this 
crossing;  that  the  court  was  not  in  error  in  re- 
fusing the  defendant's  request  to  charge  on 
that  subject,  and  in  charging  the  juir  that,  if 
they  found  that  defendant  neglected  to  give 
sucn  signals,  and  the  plaintiff  was  injured  for 
such  reason,  the  defendant  would  be  liable. 
It  is  also  contended  that  the  court  was  not  in 
error  in  charging  the  Jury  that  it  was  the  duty 
of  the  defendant,  if  it  knew  this  crossing, 
made  by  Chapman,  and  used  by  the  plaintiff 
to  haul  logs  over, — knew  that  the  crossing  was 
made  and  used  by  plaintiff  in  putting  in  logs, 
—to  give  reasonable  warning  by  the  whistle 
or  bell  of  the  approach  of  the  train. 

Section  8875,  3  How.  Stat.,  provides  as  fol- 
lows: *'  A  bell  of  at  least  thirty  pounds 
weight,  and  a  steam  whistle,  shall  be  placed 
upon  each  locomotive  engine,  and  said  whistle 
shall  be  twice  sharply  sounded  at  least  forty 
rods  before  the  crossing  is  reached,  and  after 
the  sounding  of  the  whistle  the  bell  shall  be 
rung  continuously  until  the  crossing  is  passed, 
under  a  penalty  of  one  hundred  dollars  for 
every  neglect;  provided,  that  at  street  cross- 
ings within  the  limits  of  incorporated  cities 
and  villages,  the  sounding  of  the  whistle  may 
be  omitt^,  unless  required  by  the  common 
council  or  board  of  trustees  of  such  city  or 
village;  and  the  company  shall  be  liable  for 
all  damages  which  shall  be  sustained  by  any 
person  by  reason  of  such  neglect."  Counsel 
for  plaintiff  contends  that  under  these  provis- 
ions of  the  statute  defendant,  to  escape  liabil- 
ity, should  have  given  the  signals  at  "  Beck's 
Crossing,"  and  in  support  of  that  proposition 
cites  Ransom  v.  Chicago,  8t.  P.  Jf.  <fe  0.  B.  Co. 
62  Wis.  178,  61  Am.  Rep.  718;  Norton  v. 
Eastern  R,  Co.  118  Mass.  866;  Pollock  v.  East- 
em  R.  Co,  \2^  Mass.  168:  Palmer  v.  St,  Paul 
d  Z>.  B,  Co.  88  Minn.  416;  Cosgrove  v.  New 
York  Cent,  dk  H,  R,  R.  Co,  87  N.  Y.  88, 41  Am. 
Rep.  356;  Voak  v.  Northern  Cent.  R.  Co,  76  N. 
Y.  820;  Hoas  v.  Grand  Rapids  d  I.  R,  Co,  47 
Mich.  402;  Chicago  dN,  W,  R.Co,  v.  Miller,  46 
Mich.  582;  Klanowski  v.  Grand  Trunk  R,  Co. 
57  Mich.  525;  Swindler  v.  Milwaukee,  L,  8.  A 
W,  R  Co,  87  Mich.  400.  An  examination  of 
these  cases  will  show  that  not  one  of  them 
bears  out  the  claim  made  by  plaintiff's  counsel 
in  the  present  case.  All  of  the  cases  above 
cited  are  either  where  the  persons  were  on  the 
highway  when  injured,  or  are  cases  where 
some  other  negligence  aside  from  the  ringing 


124 


MlCHIGiN  SUPRESCB  CoURT. 


Hat. 


of  the  bell  or  blowinff  of  the  whistle  at  the 
public  highway  croaBtng  was  charged.  In 
the  case  of  Banstfm  v.Cfiieago,  8t.  P,m.  dt  0, 
B,  Co.,  tupra,  the  plain tifTs  wife,  Accompan- 
ied by  their  two  minor  children,  was  driving  a 
horse  on  the  highway  towards  the  railway 
crossing.  The  road  upon  which  she  was  driv- 
ing was  an  east  and  west  road  and  ran  parallel 
with  the  railroad,  and  the  railroad  crosiBed  the 
north  and  south  highway  near  that  point.  As 
the  train  approached  this  crossing  of  the  north 
and  south  highwav,  the  engineer  failed  to  ring 
the  bell  or  blow  the  whistle.  The  train  haa 
passed  through  a  deep  cut  near  this  crossing, 
and,  emerging  from  it,  frightened  the  horse 
driven  by  plaintiff's  wire,  causing  him  to  run. 
overturning  the  buggy,  killing  his  wife,  and 
severely  injuring  bis  children.  The  statutes 
of  Wisconsin  provide  that,  before  crossing  an v 
highway,  except  in  cities  and  villages,  with 
any  locomotive,  the  whistle  shall  be  blown  80 
rods  from  such  crossing,  and  the  engine  bell 
rung  continuously  from  thence  until  the  high- 
way shall  be  crossed  by  the  locomotive.  It 
was  contended  in  that  case  that  the  defendant 
companv  owed  the  duty  to  the  plain  tiffs  wife 
and  children  to  give  the  signals  required  by 
the  statute  of  the  approach  of  its  train  to  the 
crossing,  although  she  was  not  driving  upon 
the  highway  which  crossed  the  railroad  track, 
but  upon  one  parallel  with  the  railroad.  The 
court  held  that  persons  driving  on  the  high- 
way  in  the  vicinity  of  the  crossing  were  with- 
in the  protection  of  the  statute,  and  that  it 
made  no  difference  that  the  highway  upon 
which  the  deceased  was  driving  was  one  cross- 
ing on  a  level  with  the  railroaa,  or  whether  it 
passed  over  or  under  or  parallel  with  ii,  yet 
all  persons  using  the  highway  for  public  driv- 
ing were  entitled  to  the  protection  that  the 
statute  affords,  which  compels  the  ringing  of 
the  bell  and  the  blowing  of  the  whistle  at  fdl 
highway  crossings. 

In  Norton  v.  Ma^tem  B.  Co. ,  supra,  the  plain- 
tiff was  driving  his  horse,  hitched  to  a  wagon, 
on  the  highway  crossed  by  defendant's  track 
at  grade,  and  when  within  86  feet  of  the  track 
a  train  of  cars  passed  over  the  crossing,  fright- 
ening his  horse,  causing  him  to  kick,  breaking 
plaintiff's  leg.  It  was  clai med  in  that  case  that 
no  bell  was  rung  or  whistle  sounded  to  inti- 
mate the  approach  of  the  train.  It  was  further 
claimed  in  that  case  that  this  was  a  flag  station, 
and  no  flagman  was  there.  It  was  also  con- 
tended upon  the  part  of  defendant  that,  even 
if  the  sisals  by  bell  or  whistle  were  omitted, 
and  if,  m  consequence  of  this  omission,  the 

glaintiff  approached  nearer  to  the  train  than 
e  would  otherwise  have  done,  the  injury  be- 
ing caused  by  the  fright  of  the  horse,  oc- 
casioned by  this  proximity,  they  were  not  to 
be  held  responsible  therefor,  because  they  con- 
tend that  such  signals  are  intended  to  protect 
travelers  at  highway  crossings  from  actual 
collisions  only,  or  at  most  from  taking  any 
position  which  involves  imminent  danger  of 
collisions;  and  that  this  is  the  extent  of  the 
protection,  which  the  statute  affords.  It  was 
neld  by  the  court  thai  a  fair  construction  of 
the  statutes  of  Massachusetts  (which  are  some- 
what similar  to  ours)  is  that  these  signals  are 
also  intended  for  the  benefit  of  those  approach- 
ing crossings,  for  whom  their  warning  would 
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be  valuable,  and  that  any  one  thus  situated, 
who  is  injured  by  the  onussion  of  th.at  which 
the  statute  requires,  has  just  grounds  of  com- 
plaint. The  reason  of  this  rule,  as  stated  by 
the  court,  is  that  "at  such  crossings  the  rail- 
roads are  permitted  to  interfere  with  the  ordi- 
nary use  of  the  public  easement,  and,  from  the 
nature  of  the  motive  power  employed  by  them; 
and  the  diflSculties  attending  its  management, 
the  exercise  of  their  right  temporarily  excludes 
the  ordinary  traveler  from  the  uae  to  which 
he  ia  at  other  times  entitled.  But,  as  this  use 
may  often  be  made  with  animals  liable  to  be 
alarmed  by  the  noises  of  the  passing  train,  it 
is  important  for  his  safety  that  he  would  be 
informed  of  the  approach  of  the  train  to  the 
highway,  in  order  that  he  may  take  proper 
measures  against  injury  from  such  alarm. 
The  signals  are  intended  to  give  sufllcient 
warning  to  enable  him  to  do  so."  The  same 
rule  was  laid  down  in  JPoUoek  v.  Eastern  B. 
Co.,  iupra. 

In  Palmer  v.  6t.  Paul  db  2>.  B,  Co.,  tupra, 
one  of  the  acts  of  negligence  complained  of 
was  the  omission  to  give  the  signal  of  the  ap- 
proach of  the  train  by  ringing  a  bell  or  blow- 
ing a  whistle  before  reaching  the  crossing,  as 
required  by  statute.  That  statute  is  somewhat 
similar  to  our  own.  The  action  was  for  kill- 
ing plaintiff's  cattle,  then  on  a  highway  cross- 
ing. It  was  contended  that  these  signals  re- 
qiured  by  the  statute  were  only  intended  as  a 
warning  to  human  beings,  ana  not  to  cattle. 
The  court  held  that  the  omission  4o  give  these 
signals  might  properly  be  shown,  and  that  it 
was  for  the  jury  to  say,  under  all  the  circum- 
stances of  the  case,  whether  the  giving  of  the 
sisnal  would  have  prevented  the  accident 

In  OotgroMy,  NowTark Cent,  dtH.  B.B,a\, 
eupra,  the  negligence  imputed  to  the  defend- 
ant was  the  failure  to  ring  the  bell  or  sound 
the  whistle.  The  deceaseaand  one  Barringer 
were  killed  by  the  collision  of  the  horse  and 
carriage,  in  which  they  were  riding,  with  de- 
fendant's train,  upon  a  public  highway  cross- 
ing. The  question  was  one  of  contributory 
negligence,  and  there  was  no  question  in  the 
case  but  that  it  was  the  duty  of  the  defendant 
company  to  ring  its  bell  and  blow  its  whistle. 

In  Voak  v.  Northern  Cent.  B.  Co.,  tupra^ 
the  plaintiff  was  riding  in  a  buggy,  she  herself 
driving.  She  approacned  the  track  with  great 
circumspection,  listening  and  looking  for  the 
train;  but,  in  consequence  of  certain  obstruc- 
tions, she  did  not  see  the  train  until  she  was 
within  three  rods  of  the  crossing.  She  could 
not  turn  around.  Her  horse  became  frightened 
and  restive.  She  backed  it  about  three  rods, 
and  then,  at  a  loud  blast  of  the  whistle  for  the 
first  time  given  at  the  crossing,  her  horse 
turned  around,  and  she  was  thrown  out  of  the 
bug^y  and  injured.  The  statute  of  New  York 
provides  that,  where  the  railroad  should  cross 
any  traveled  public  road  or  street  on  the  same 
level  with  the  railroad,  the  engine  bell  shall 
be  rung  or  whistle  sounded  at  least  eighty  rods 
from  the  crossing,  and  that  the  bell  shall  be 
kept  ringing,  or  that  the  whistle  shall  be 
sounded  at  intervals,  until  the  engine  shall 
have  crossed  the  road;  and  for  neglect  to  oom- 
ply  with  these  requirements  the  railroad  com- 
pany is  made  liable  for  the  damages  sustained 
by  any  person  by  reason  of  the  negligence.    Ii 
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was  stated  by  the  court  "  that  the  purpose  of 
Ihis  proTisioQ  is  the  protection  of  persons  act^ 
uallj  crossing  a  railroad  track,  and  also  of 
persons  approaching  such  a  track/'— dtiog 
PieapU  y.  Neut  Y^rk  Cent,  dt  H.  R  B.  Co.  26 
Barb.  109.  and  ffartp  v.  Central  R,  Co.  of 
yew  Jeney,  42  N.  Y.  471.  "The  wamine  is 
required  to  be  given  so  that  all  persons  lawful- 
ly using  the  public  highway  may  keep  out  of 
danger  at  railroad  crossings;  danger  not  only 
from  collisions  a(  the  crossing,  but  also  from 
the  frisbt  of  horses  by  passing  trains.  The 
law  makes  it  negligence  not  to  ^ve  the  warn- 
ing, and  then  imposes  a  liabiUty  for  all  the 
damagea  which  can  properly  be  attributed  to 
such  ne^litieoce. 

in  llaoe  v.  Orand  BapidM  ALB,  Co,,  9u 
pra,  the  action  was  brought  by  the  plaintiff, 
as  administrator  of  the  estate  of  Adrian  Leen- 
ders.  for  causing  the  death  of  his  intestate  by 
ne.!r1ii;eDt1y  running  one  of  its  trains  so  as  to 
collide  with  his  team  while  he  was  crossing 
defendant's  track  in  passing  along  the  public 
highway.  On  the  trial  in  the  court  below  the 
cs^  wan  taken  from  the  Jury  by  instructions 
of  tb<>  Judge  that  they  shouldi  return  a  yerdict 
for  the  defendant.  The  defense  insisted  that 
the  only  negligence  shown  was  imputable  to 
Leendera  himself,  who  carelessly  drove  against 
ibe  train,  though  he  was  fairly  warned  of  its 
approach.  It  was  said  in  the  case  Uiat  no 
signboard,  as  required  by  the  statute,  had  been 
errcted  at  this  crossing;  but  the  plaintiff  gave 
evidence  that  his  decedent  was  familiar  with 
the  crossing;  that  he  not  only  knew  about  it, 
but  had  frequent  occasion  to  pass  over  it. 
More  than  this,  it  was  a  part  of  the  plaintiff's 
cnse  that  the  decedent  had  the  crossing  in  mind 
when  be  approached  it  on  the  occasion  in 
question,  and  checked  his  team  to  listen  for 
tiic  signals  of  the  approach  of  the  train.  It 
was  said  bv  this  court  that,  in  view  of  that  fact 
and  the  showing  of  the  plaintiff  himself,  it 
was  of  no  importance  in  the  case  that  the 
railroad  company  had  failed  to  erect  the  cau- 
tion board;  that  the  duty  to  erect  it  was  a  duty 
to  the  public,  and  no  private  action  could  be 
prounaed  upon  the  negligence  in  his  individual 
iQjury,  though  traced  to  it. 

In  Chieoffo  db  N,  W,  R.  Co,  ▼.  Miller,  eupra, 
the  injury  was  one  occurring  upon  the  public 
highway.  In  that  case  the  complaint  was 
that  the  defendant  company  failed  to  ring 
its  bell  or  blow  its  whistle  in  approaching  the 
highway  crossing,  by  reason  of  which  the 
plaintiff  was  injured. 

in  Klanowtki  ▼.  Grand  Trvnk  B  Co.,  eu- 
pro,  the  injury  was  received  upon  the  high- 
way crossing. 

ft  is  upon  these  authorities  that  the 
plaintiff's  counsel  asks  this  court  to  give 
10  the  statute  the  broad  construction  con- 
tended  for.  We  cannot  a^ee  with  the 
Uamed  counsel  for  the  plaintiff  that  the  stat- 
ute was  ever  intended  by  the  Legislature  to  be 
so  constiued.  Similar  statutes  in  other  states 
liAVp  received  a  different  construction  by  the 
court  of  those  states.  In  Harty  v.  Central  R. 
Co.  of  New  Jersey,  42  N.  Y.  468,  the  statute  of 
New  Jersey,  similar  to  ours,  was  construed  by 
tUe  Ck>urt  of  Appeals  of  New  York.  The  ao- 
tioQ  was  brought  by  the  administratrlz  against 
tiie  defendant  company  for  negligently  causing 
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the  death  of  her  husband.  The  intestate  was 
struck  by  one  of  the  defendant's  engines,  and 
fatally  injured,  at  a  point  about  200  feet  east 
from  a  railroad  crossing.  The  r  lilroad  runs 
easterly  and  westerly,  and  the  highway  crosses 
it  northerly  and  southerly.  The  train  was  going 
westerly.  There  were  three  parallel  tracks. 
Upon  tne  south  track  there  were  two  gravel 
trains,  standing  still;  one  Just  east  of  the  cross- 
ing, and  one  partly  across  and  west  of  it. 
There  was  a  train  from  the  west  upon  the  mid- 
dle track,  which  at  the  time  of  the  accident 
had  reached  a  point  1,500  feet  west  of  the 
crossing,  and  the  whistle  upon  that  engine  was 
blowing.  The  intestate,  for  three  months,  had 
lived  within  a  quarter  of  a  mile  of  the  crossing, 
and  in  sight  of  the  railroad.  He  worked  in  a 
slaughter  house  near  the  railroad,  and  about  a 
quarter  of  a  mile  east  of  the  crossing.  He  and 
many  other  persons  working  in  the  slaughter 
house  had  been  in  the  habit  of  going  to  and 
from  the  slaughter  house,  pasung  over  the 
railroad  to  and  from  the  crossing.  On  the  day 
of  the  accident  he  started  from  the  slaughter 
house,  to  go  home.  He  was  passing  along 
west  upon  the  middle  track,  and  it  is  supposed 
that  he  either  saw  the  train  coming  east  upon 
the  same  track,  or  heard  its  whistle.  He 
stepped  upon  the  north  track,  and  Just  as  he 
did  so  he  was  struck  by  a  train  going  west  up- 
on the  north  track.  The  bell  upon  this  train 
was  not  rung  and  the  whhitle  not  blown,  and 
there  was  no  signboard  at  the  railroad  cross- 
ing, as  required  by  law.  Earl,  Ch,  J.,  speak- 
ing for  the  court,  said:  "  I  shall  assume  that 
the  intestate  was  lawfully  upon  the  railroad  at 
the  time  of  the  accident.  There  was  sufficient 
evidence  to  authorize  the  Jury  to  find  an  im- 
plied license  to  all  persons  working  at  the 
slaughter  house  to  ^o  upon  the  railroad  W ween 
the  highway  crossing  and  the  slaughterhouse; 
but  I  think  the  plaintiff  should  have  been  de- 
feated at  the  circuit,  both  because  of  failure  to 
show  negligence  on  the  part  of  the  defendant 
and  because  the  negligence  of  the  intestate 
contributed  to  the  accident  The  only  negli- 
gence alleged  against  the  defendant  was  that 
its  servants  upon  the  engine  did  not  ring  the 
bell  nor  blow  the  whistle,  as  required  bv  J^ew 
Jersey  law.  The  sole  object  of  this  law,  it 
seems  to  me,  was  to  protect  persons  traveling 
upon  the  highway  at  or  near  the  crossing.  In 
the  language  of  Allen,  J,,  in  People  v.  New 
York  Cent,  d  H,  B,  B,  Co.,  2S  Barb.  199,  in 
reference  to  a  similar  law  of  this  state:  '  The 
hazards  to  be  provided  against  are  twofold: 
first,  the  danger  of  actual  collisions  at  the 
crossing;  second,  that  of  damage  by  the  fright- 
ening of  teams  traveling  upon  the  public  high* 
way/  near  the  crossing.  For  the  protection 
of  such  persons  railroads  were  required  to  put 
up  the  signboard  at  the  crossing,  and  to  rinff 
the  bell  or  blow  the  whistle.  The  sign -board 
was  to  be  up  'so  as  to  be  easily  seen  by  travel- 
ers;' and  none  of  these  precautions  were  re- 
quired except  where  the  railroad  and  highway 
crossed  each  other  upon  the  same  level,  thus 
showing  clearly  that  the  law-makers  had  in 
mind  only  the  danger  to  travelers  upon  the 
highway  by  collisions  at  crossings.  Railroad 
companies  were  not  required  by  this  law  to 
Tine  the  bell  or  sound  the  whistle  when  the 
highway  passed  along  the  railroad,  nor  when 
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It  passed  at  an  eleyation  over  it  or  under  it 
Kor  were  they  required  to  take  this  precaution 
for  the  protection  of  persons  walking  along 
the  railroad.  I  conclude,  therefore,  that  the 
intestate  was  not  within  the  protection  of  this 
law;  that  the  railroad  company  owed  him  no 
duty  under  the  law  to  ring  the  bell  or  sound 
the  whistle;  but  the  duty  of  the  railroad  is  not 
limited  by  the  measure  imposed  by  this  law. 
They  are  bound  to  use  at  least  ordinary  pru- 
dence and  diligence  to  avoid  collisioos  with 
persons  lawfuUy  crossing  their  tracks,  and 
hence  at  road  crossings  and  in  the  streets  of 
villages  and  cities,  in  the  absence  of  any  stat- 
ute law  they  would  be  required  to  use  these 
ordinary  precautions  to  avoid  accidents,  and, 
if  they  omitted  to  do  this,  they  would  be  lia- 
ble to  persons  injured  without  their  own  fault 
by  coUisions." 

In  Ckicaqo,  R  LAP,  R.  Oo,  v.  Eininger, 
114  111.  88,  it  appeared  that  the  trial  court  in- 
structed the  jury  that,  if  the  injury  happened 
because  of  there  being  no  flagman  at  the  rail- 
road crossing  at  Twenty -Fourth  street,  to  give 
warning  to  those  about  to  cross  the  street  and 
railroad  track  of  the  approach  of  the  train  of 
cars  to  the  crossing,  contrary  to  the  city  ordi- 
nance, then  the  plaintiff  was  entitled  to  recover. 
The  evidence  upon  the  part  of  the  defendant 
showed  that  at  the  time  the  plaintiff  was  struck 
he  was  traveling  along  and  upon  the  railroad 
right  of  way  for  his  own  convenience.  It  was 
said  by  the  court  that,  "under  such  circum- 
stances plaintiff  was  not  a  lawful  traveler  upon 
the  highway.  To  such  a  one  the  railroad  com- 
pany does  not  owe  the  duty  in  respect  to  a 
flagman.  Flagmen  are  for  the  protection  of 
persons  crossing  railroad  tracks,  and  are  not 
for  the  benefit  of  persons  walking  along  and 
upon  the  railroad  trai;k,  employing  it  as  a  foot- 
path. This  instruction  was  calculated  to  mis- 
lead, and  should  not  have  been  given." 

In  Elwood  V.  New  York  Cent,  db  B.R,R,Co,, 
4  Hun,  80S,  it  appeared  that  defendant's  pas- 
senger train  stood  at  its  depot,  in  front  of  the 
platform  for  the  use  of  passengers.  The  de- 
ceased (plaintiff's  intestate)  approached  from 
the  opposite  side,  witliout  the  knowledge  of 
defendant  or  its  employ  ds,  got  upon  a  car  from 
the  side  opposite  the  depot  platform,  found  the 
car  locked,  got  off  from  the  platform  of  the 
car  on  the  side  from  which  he  had  approached 
it,  and  undertook  to  walk  between  the  tracks 
to  the  end  of  the  train,  without  looking  behind 
him.  He  was  struck  by  the  workine  train  ap- 
proaching him  from  behind,  and  killed.  It 
was  held  that  the  negligence  of  the  intestate 
contributed  to  the  injury;  and  that  the  fact 
that  the  working  train  did  not  give  the  signals 
required  hj  the  statute  on  crossing  a  street  be- 
fore reach mg  the  de^t  was  not  an  act  of  neg- 
ligence towards  the  intestate,  who  was  not  on 
a  street  where  he  had  any  business  to  be. 

In  Bell  V.  Hannibal  dt  St,  J.  B,  Co.,  72  Mo. 
60,  it  appears  that  the  court  below  gave  the 
following  instructions  to  the  jury:  "  It  is  the 
duty  of  those  in  charge  of  locomotives  and 
trains  of  cars  in  approaching  crossings  of  the 
public  street  to  nng  the  1^11  or  sound  the 
steam  whistle  at  the  distance  of  eighty  rods 
therefrom,  and  to  keep  ringing  the  bell  con- 
tinuously, or  sound  the  steam  whistle  at  inter- 
vals, until  the  train  shall  pass  over  such  public 
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street;  and  if  the  Jury  believes  from  the  evi- 
dence that  in  this  case,  as  the  train  approached 
and  passed  over  the  public  street  in  the  town 
of  Meadville.  the  persons  in  charge  thereof  did 
not  ring  the  bell  or  blow  the  whistle  as  above 
required,  and  that  the  boy,  Athan  Bell,  was 
struck  by  the  locomotive  and  killed  by  reason 
of  said  omission,  and  without  fault  on  his  part, 
then  the  jury  will  flnd  thdr  verdict  for  plain- 
tiff." The  court  in  speaking  of  these  instruc- 
tions, said:  "The  third  instruction  is  also  ob- 
jected to  on  the  ground  that  it  had  nothing  to 
do  with  the  case.  We  concur  in  this  view, 
although  its  impropriety  alone  would  scarcely 
justify  a  reversal.  The  statute  which  requires 
the  bell  to  be  rung  and  the  whistle  sounded  was 
for  the  benefit  of  persons  at  the  railroad  cross- 
ing or  approaching  it;  but  the  boy  killed  in 
this  case  was  not  on  the  road  or  at  the  crossing, 
but  forty  or  sixty  feet  west  of  it" 

In  ESttet  Tenneesee,  V,  dt  Q.  R.  Co.  v.  Featfir 
ere,  10  Lea,  108,  the  action  was  brought  by  the 
husband  to  recover  damages  for  injuries  re- 
ceived by  the  wife  by  her  horse  being  fright- 
ened by  a  train  on  defendant's  track.  She  was 
riding  her  horse  on  a  public  highway  parallel 
with  a  railroad,  which  was  crowed  by  another 
highway.  The  noise  of  a  passing  train  fright- 
ened her  hoise,  which  threw  and  injured  her. 
It  was  held  that  the  statute  of  Tennessee  did 
not  impose  the  duty  on  the  railroad  company 
to  ring  the  bell  or  sound  the  whistle  for  the 
protection  of  any  persons  except  those  crossing 
or  about  to  cross  the  railroad  track  on  a  public 
highway.  Subsection  2  of  the  Act  provides 
that  signs  should  be  placed  by  the  overseer  of 
any  public  road  at  crossings,  and  marked,  *  'Look 
out  for  the  cars  when  you  hear  the  whistle  or 
bell."  Subsection  8  provides:  "On  ap- 
proaching any  crossing  so  distin^ished,  the 
whistle  or  the  bell  of  the  locomotive  shall  be 
sounded  at  the  distance  of  one  fourth  of  a  mile 
from  the  crossing,  and  at  short  intervals  till 
the  train  has  pas^d  the  crossing."  See  also 
O^DonneU  v.  Providence  <fe  F.  fi.  Cb.  6  R  L  211. 

The  law  is  therefore  well  settled  that  a  trar- 
eler  upon  the  highway  has  a  right  to  assume 
that  a  railway  company  will  thus  perform  its 
statutory  duty;  ana  one  on  a  highway,  when 
he  approaches  a  railroad  crossing,  and  can 
neither  see  nor  hear  any  indications  of  a  mov- 
ing train,  is  not  chargeable  with  negligence  for 
assuming  that  there  Is  no  train  sufficiently  near 
to  make  the  crossing  dangerous:  One  in  such 
a  position  has  a  right  to  assume  that  a  railroad 
company  in  handling  their  cars  will  act  with 
appropnate  care;  ana  that  the  usual  signals  of 
approach  will  be  reasonably  given.  The 
learned  circuit  judge,  in  the  present  case,  by 
the  admission  of  testimony,  the  refusal  to 
charge  as  requested,  and  in  the  charge  as  given, 
laid  down  the  rule  as  above  stated,  and  held 
the  defendant  to  the  same  degree  of  care  as  if 
the  plaintiff  were  on  a  public  highway:  and 
not  only  that,  but  he  gave  to  the  plaintiff  all 
the  rights  which  pertiun  to  one  approaching  a 
track  on  a  public  highway,  and  applied  the 
rule  that  the  plaintiff  had  the  right  to  rely  up- 
on the  defendants  giving  these  signals  at  Eieck's 
crossing,  as  well  as  the  croasinffs  put  in  by 
Chapman.  The  theory  of  the  plaintiff  upon 
which  the  case  was  tried  was  that  defendant 
omitted  to  give  these  danger  signals  at  Beck's 
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erosnng,  and    that    such   omission  was   the 
cause  of  the  injury.     This  was  the  theory  upon 
which  the  court  submitted  the  case  to  the  jury. 
Upon  the  trial  the  court  remarked  to  counsel: 
**  1  suppose  it  is  the  theory  of  the  plaintiff  that 
they  did  not  even  do  that  [give  the  signals]  for 
a  mite  distant  from  where  he  was  working." 
If  this  can  be  claimed  as  negligence  as  matter 
of  law,  and  for  the  reason  that  the  statute  re- 
quires such  signals  to  be  given,  then  at  every 
iann  crossing,  or  at  any  otner  place  where  peo- 
ple may  lawfully  work  upon  or  across  a  rail- 
road track,  such  signals  must  be  men  at  the 
nearest  highway  crossing,  and  a  lailure  to  do 
BO  would  DC  negligence,  which  any  party  in- 
jured might  allege  as  a  ground  of  action.    This 
question  has  never  before  been  presented  to 
this  court.    After  a  full  review  of  the  cases 
arisiDg  in  the  courts  of  other  states  under  some- 
what similar  statutes,  it  appears  that  the  whole 
weight  of  authority  is  a»iinst  the  claim  made 
by  plaintiff's  counsel.    In  fact,  but  one  case 
has  been  found  (and  I  doubt  if  any  other  can 
be  found)  where  the  court  of  last  resort  of  any 
state  has  given  such  a  construction  as  claimed 
here  to  a  statute  similar  to  ours.    On  the  con- 
trary, the  courts  of  New  York,  Rhode  Island, 
Massachusetts,  and   other  states,   where  the 
question  has  been  passed  upon,  have  uniformly 
held  that  the  statute  can  be  invoked  only  in 
aid  of  those  actually  upon  the  highway.    The 
case  referred  to  as  holding  a  contrary  doctrine 
is  CaliiU  V.  Cincinnati,  iV.  0.  d  T,  P.  R.  Co. 
(Ky.)  13  Ky.  L.  Rep.  714,  in  which  the  rule  is 
laid  down  that  "  persons  lawfully  using  a  pri- 
vate crossine  are  entitled  to  the  benefit  of  sig- 
nals which  they  know  it  is  the  duty  and  cus- 
tom of    the  railroad  to  give   at  the  public 
crossings."     This   case   has    been   called   to 
my  attention  since  the  argument  of  the  pres- 
ent case,  and  folly  sustains  the  claim  made 
by    plaintiff's   counsel.    The   learned   judge 
who   wrote    the   opinion    does   not   cite    a 
single  case  to  sustain  the  doctrine  laid  down 
by  him,  but  contents  himself  with  a  state- 
ment from  4  Am.  &  Eng.  Encyclop.  Law, 
p.  917:     "That  there  is  a  conflict  of  author- 
ity on  the  question;  the  doctrine  of  some  of 
the  courts  being  that  only  travelers  on  a  high- 
way or  street  approaching  or  using  a  crossing 
can  complain  of  omission  to  give  required 
sigoals;  while  b^  others  it  is  neld  Uiat  all 
persons  in  the  vicinity  of  a  public  crossing, 
whether  intending  to  use  it  or  not,  are  entitle 
10  the  benefit  of  signals,  and  have  a  right  to 
rely  upon  their  being  given."    An  examina- 
tion of  the  cases  cited  by  this  author  as  sup- 
porting the  last  proposition  will  show  that 
there  is  no  conflict  of  authority  in  the  cases 
upon  the   proposition  that  one  who  is  not 
traveling;  along  or  in  the  highway  at  the  time 
of  the  injury  complained  of  cannot  invoke  the 
aid  of  the  statute;  and  the  only  disagreement 
between  the  courts  of  the  several  states  has 
been  whether  these  statutes  applied  to  others 
on  the  highway  who  were  crossing  or  about  to 
cross  the  railroad  track.    I  do  not  think  that 
the  author  intended  to  be  understood  that  there 
was  a  conflict  of   opinion  on  the  question 
whether  a  person  who  was  not  on  the  highway 
at  all  at  the  time  of  the  injury  could  invoke 
the  aid  of  the  statute,  but  that  the  disagree- 
tneot  had  been  whether  these  statutes  applied 
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to  persons  who  were  on  the  highway  and  not 
actually  crossing  or  attempting  to  cross  Uie 
railroad  track,  and  could  not  aid  one  who, 
though  on  the  highway,  was  not  crossing  or 
attempting  to  cross  the  track,  but  traveling 
along  near  the  crossing;  as,  for  instance,  the 
cases  where  recovery  has  been  permitted  for 
frightening  horses,  some  of  the  courts  holding 
that  the  statute  was  intended  to  prevent  only 
actual  collisions.  Our  statute  requires  the 
ringing  of  the  bell  or  sounding  of  the  whistle 
at  least  40  rods  before  the  crossing  is  reached. 
This  fixes  a  reasonable  distance  for  warning  to 
be  given  before  the  train  reaches  the  highway 
crossing;  and  it  cannot  he  assumed  that  the 
Legislature  intended  that  one  at  any  other 
place  than  on  the  highway  might  claim  tho 
right  to  have  it  sounded;  and  as  to  such  per- 
son, neither  at  common  law  nor  under  the 
statute  is  an;p'  duty  fixed  upon  the  railroad 
company  to  ring  the  bell  or  blow  the  whistle 
at  least  40  rods  before  the  crossing  is  reached. 
Upon  the  second  proposition  it  is  claimed 
that,  if  the  defendant  company  consented  to 
the  placing  of  those  crossings  there,  and  knew 
that  logs  were  being  haul^  along  its  tracks 
and  across  them,  it  was  defendant's  dutv  to 
give  some  warning  of  the  approach  of  its 
trains,  either  by  ringing  the  bell  or  blowing 
the  whistle.  It  is  undoubtedly  true  that,  where 
a  railroad  company  invites  parties  to  bring 
freight  to  it,  while  so  doing  it  owes  the  duty 
of  reasonable  care,  the  same  as  a  person  who 
expressly  or  hj  implication  invites  persona 
upon  his  premises  assumes  the  duty  of  warn- 
ing all  who  may  accept  the  invitation  of  any 
danger  in  coming  of  which  he  knows,  but  of 
which  they  are  not  aware.  It  appears,  how- 
ever, that  the  plaintiff  knew  of  the  running  of 
trains  over  this  road.  He  knew  of  the  regular 
passenger  trains,  the  freight  trains,  and  the 
irregular  running  of  this  log  train.  He  knew 
a  train  might  pass  there  any  moment.  He 
looked  for  one,  stopped  his  team,  went  forward 
of  the  horses,  and  claims  he  looked  and  lis- 
tened. It  is  difficult  to  discover  in  what  the 
defendant  company  was  negligent.  If  it  were 
not  called  upon  to  ring  the  bell  or  blow  the 
whistle  at  Beck's  crossing  so  far  as  the  plaintiff 
was  concerned,  what  duty  did  it  neglect? 
What  duty  did  it  owe  to  the  plaintiff?  The 
claim  is  made  that,  if  the  company  were  not 
called  upon  to  ring  the  bell  or  blow  the  whistle 
at  Beck  s  crossing,  they  were  called  upon  to 

five  these  danger  signals  at  the  crossings  made 
y  Chapman,  or  to  do  some  other  act  for  the 
protection  of  the  plaintiff.  Admitting  that 
the  plaintiff  was  rightfully  upon  defendant's 
grounds,  placing  these  loj^  there,  and  that 
Chapman  had  l^en  permitted  to  place  these 
crossings  for  the  purpose  of  enabling  the  plain- 
tiff to  haul  the  logs  over,  yet  the  defendant 
was  under  no  obligation  to  run  its  trains  other 
than  in  the  ordinary  way.  If  it  was  the  doty 
of  the  defendant  to  have  given  these  danger 
signals  at  this  point  because  the  plaintiff  may 
have  been  about  to  haul  logs  across  the  track, 
it  might  as  well  be  held  the  duty  of  the  com- 
pany to  give  these  danger  signals  at  every  farm 
crossing,  or  other  points  on  its  road  where 
people  are  permitted  to  cross  the  track  or  travel 
along  it  as  a  footway.  Persons  so  using  the 
railroad  track  have  no  right  to  claim  that  the 
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company  shall  five  danger  signals  at  such 
points.    It  would  be  reqairiof  of   railroad 
companies  a  duty  which  would  oe  impossible 
of  obsenraDce  at  all  times.    Highway  crossings 
are  very  easy  to  be  discovered  by  those  Id 
charge  of  the  engine.    Signboards  are  erected, 
and  the  engineer  and  fireman  get  familiar  with 
their  location.    At  other  places  along  the  route 
of  the  road,  such  as  farm  crossings,  and  places 
where  men  may  be  at  times  temporarily  en- 
gaged, or  where  a  footwav  is  used  by  permis- 
sion, there  may  be  no  distinguishing  marks. 
New  men  may  be  upon  the  engines.    The 
work  may  have  Just  commenced,  and  the  place 
not  known  to  those  in  charge  of  the  engine  or 
train.    If  these  signals  were  to  be  required  of 
this  log  train,  they  would  be  required  of  the 
freight  and  passenger  trains,  and  the  company 
would  have  to  respond  in  damages  if  they 
were  not  observed.    I  can  discover  nothing  in 
the  case  which  shows  any  neglect  of  duty  on 
the  part  of  the  railway  company  or  its  serv- 
ants.   In  fact,  the  plaintiff  testifies  that  he 
relied  upon  the  signals  at  Beck's  crossing.    He 
does  not  claim  that  the  company  had  been 
accustomed  to  give  any  signals  at  the  Chap- 
man crossings,  or  that  he  in  any  manner  relied 
upon  its  giving  such  signals.    It  is  apparent 
that  the  engineer  and  fireman  on  the  engine 
did  all  in  their  power  to  prevent  the  accident 
as  soon  as  the  plaintiff  was  discovered  on  the 
track.    In  Sutton  v.  ^e^o  Fork  Cent.  A  H.  R, 
M,  Cfo.,  66  K.  T.  246,  the  pUintiff's  intestate 
was  on  the  track  of  defendant  company,  not 
on  a  public  highway.    He  was  not  a  trespasser 
there,  but  there  by  license  of  defendant    It 
was  said  that,  in  order  to  recover,  some  breach 
of  duty  on  the  part  of  the  defendant  must  be 
shown.    The  claim  of  negligence  was  in  let- 
ting some  loose  cars  back  upon  the  plaintiff's 
intestate  without  warning  of  danger.    It  was 
held  that  no  negligence  was  shown.    I  think 
also  that  the  plaintiff,  by  his  own  showing, 
was  guilty  of  the  grossest  carelessness.     He 
admits  he  stopped  one  or  two  hoises'  lengths 
from  the  track.    He  went  in  front  of  his 
horses,  and  says  he  looked  and  listened,  but 
that  the  snow  was  blowing  so  that  he  could 
not  see  more  than  three  or  four  rods  up  the 
track.    He  went  back  and  started  his  team, 
which  took  from  one  to  two  minutes.    He 
stepped  upon  one  of  the  logs,  and  drove  upon 
the  track.    He  did  not  stop  when  the  horses 
reached  the  track,  though  a  few  minutes  before 
he  was  looking  for  a  train.    The  situation 
there,  considering  the  blowing  of  the  snow, 
was  such  as  requured  the  greatest  care  on  his 
part.    Not  only  his  own  safety,  but  the  safety 
of  the  persons  who  might  be  upon  the  passing 
train,  required  this.    He  should  have  stopped 
when  his  horses  reached  the  track,  and,  before 
driving  them  on  to  the  track,  should  have 
gone  forward  upon  the  track  and  looked  and 
listened;  and,  if  he  could  see  only  a  rod  or 
two  up  the  track  on  account  of  the  blinding 
snow,  he  might  well    have  hesitated  about 
driving  across  with  such  a  load  as  he  had  upon 
his  boat.    The  defendant's  requests  set  out 
here  should  have  been  triven.    Some  errors  are 
alleged  in  the  admission  of  testimony  which 
we  do  not  deem  it  important  to  discuss. 
For  the  errors  pointed  out  the  judgment  beloto 
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will  be  reversed,  with  costs,  and  a  new  trial 
ordered. 
Orajat,  J.,  concurred  with  Lonp^t  J. 

Montiipomerjrt  J,,  delivered  the  following 
opinion: 

The  plaintiff  adduced  testimony  tending  to 
show  tnat  he  was  working  hauling  and  G^id- 
ding  pine  logs  along  the  defendant's  track,  at 
a  point  where  a  crossing  had  been  made  over 
the  defendant's  track  for  the  purpose  of  haul- 
ing logs  across;  that  defendant's  agents  and 
servants  knew  of  this  track,  and  that  it  had 
been  in  use  for  some  three  or  four  weeks  by 
plaintiff  and  others,  and  that  the  defendant's 
trains  had  daily  passed  over  this  portion  of  the 
road.    The  testimony  also  showed  that  there 
was  a  public  highway  crossing  about  three 
quarters  of  a  mile  from  where  the  plaintiff 
was  injured,  known  as    "Beck's  crossing." 
The  plaintiff,  being  upon  this  temporary  cross- 
ing with  a  boat-load  of  logs,  drawn  by  a  span 
of  horses,  having  ^one  upon  the  track,  as  he 
claims,  after  stopping  to  look  and  Usten,  and 
not  being  able  to  see  any  train  coming,  was 
struck  by  the  locomotive  of  a  log  train  oo  the 
defendant's  road  and   received  injuries,  for 
which  he  recovered  damages.    The  evidence 
also  showed  that  the  day  was  stormy,  snow 
flying  in  the  air,  and  that  it  was  difficult  to  see 
any  great  distance.    Two  grounds  of  negli- 
gence were  alleged  against  tne  defendant,  and, 
under  the  instructions  of  the  circuit  judge,  the 
Jury  were  permitted  to  find  against  the  defend- 
ant upon  either  ground.    The  first  ground  of 
negligence  averred  was  the  omission  to  ring 
the  bell  and  blow  the  whistle  at  the  private 
crossing.    The  learned  circuit  Judge  instructcxl 
the  Jury:    "If  this  crossing,  testified  to  by 
Chapman  as  having  been  mi^e  by  him  for  the 
purpose  of  use  in  me  hauling  of  those  logs,  if 
it  was  made  with  the  knowledge  and  consent 
or  acquiescence  of  the  defendant  railroad  com- 
panv,  and  they  knew  .  .  .  that  it  was  to  be 
used,  and  was  being  used,  as  a  crossing,  the 
law  would  impose  upon  them  the  duty  of 
giving  such  warning  by  giving  signal,  either 
by  ringing  the  bell  or  blowing  the  whistle,  aa 
would  fairly  warn  people  in  the  use  of  it  of 
approaching  trains;  and  if  they  failed  to  do  so 
it  would   TO  negligence  on  their  part."    The 
second  ground  of  negligence  relied  upon  was 
the  failure  of  the  defendant's  agents  to  blow 
the  whistle  for  Beck's  crossing,  as  required  bv 
statute.    It  was  clearly  error  for  the  circuit 
ludge  to  instruct  the  Jury,  as  he  did.  that  the 
failure  to  give  a  signal  of  the  approaching 
train  at  the  private  crossing  was  negligence  as 
matter  of  law.     Oalena  cfc  X).  U,  R,  Co.  v.  IHU, 
22  III.   264;  Roier,   R.  R.  §  1012.     It  was 
claimed  by  the  plaintiff  that  the  use  of  this 
private  crossing  was  such  an  implied  invita- 
tion on  the  part  of  the  railroad  company,  or  at 
the  least  amounted  to  a  license  to  use  it  for  n 
crossing.     But,  if  so,  it  was  a  limited  license, 
the  limitations  being  understood  as  well  by  the 
plaintiff  as  defendant's  servants.    The  plain- 
tiff's testimony  tended  to.show  that  the  defend- 
ant's train  passed  this  point  every  day  at  about 
the  hour  of  this  accident,  and  mat  there  was 
no  custom  of  giving  any  simal  at  such  private 
crossing.    How,  then,  comd  the  plaintiff  be 
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permitted  to  maintain  that  he  was  there  under 
an  invitation  to  cross,  with  the  assurance  that 
warning  would  be  given?  On  the  contrary,  if 
there  had  been  no  custom  to  give  such  warn- 
ing, the  plaintiff  must  have  been  fully  assured 
that  no  such  duty  bad  been  undertaken  by  the 
company,  and.  this  being  so,  it  should  be  held 
that  the  company  had  never  invited  or  licensed 
the  plaintiff  to  make  use  of  this  crossing  in  any 
Buch  sense  as  to  have  assumed  the  burden  or 
duty  of  running  its  trains  past  this  point  in 
any  other  than  the  usual  way.  A  discovered 
and  known  omission  of  an  alleged  duty  cannot 
ooostitate  a  proximate  cause  of  an  injury  which 
results  to  one  who  proceeds,  with  knowledge 
that  such  alleged  duty  will  not  be  observed,  to 
perform  an  act  which  is  only  safe  on  the 
assumption  that  such  duty  would  be  attended 
to.  Aa  is  verv  tersely  stated  by  Mr.  Bishop,  in 
his  work  on  Non- Contract  Law:  "If  one  dis- 
covers another  to  have  been  negligent,  he  must 
take  directions  accordingly."  Bishop,  Kon- 
Gont.  Law,  g  446;  Cooper  v.  Central  A  Co.  44 
Iowa,  134. 

The  question  remains  as  to   whether  the 
failure  of  the  defendant  to  give  the  statu- 
tory warning  at  Beck's  crossing  was  such 
a  n^lect  of  duty  as  would,  in  the  absence 
of  contributory  negligence  on  his  part,  en- 
title the  plaintiff  to  recover.    Section  8375. 
8  How.  Stat.,  provides  as  follows:    "A  bell 
of    at   least   thirty    pounds   weight,   and    a 
steam    whistle,  shall   be   placed  upon  each 
locomotive   engine,  and   such    whistle  shall 
be    twice    sharply   sounded   at    least   forty 
rods    before    the   crossing   is   reached,    and 
after     the    sounding    of    the    whistle    the 
bell   shall   be   rung   condnuously  until    the 
crosfiing  is  passed,  under  a  penalty  of  $100  for 
every  neglect:    *    '    *    and  the  company  shall 
be  liable  for  all  damages  which  shall  be  sus- 
tained by  any  person  iy  reason  of  such  neg- 
lect."    It  is  contended  on  behalf  of  the  defend- 
ant that  the  omission  of  this  duty  cannot  sup- 
port an  action  on  behalf  of  one  who  was  not 
injured  at  the  crossing;  and  there  are  not  want- 
ing cases  which  sustain  this  contention,  under 
statu' es  somewhat  similar  to  the  one  under 
consideration.    We  do  not,  however,    think 
that  this  is  the  proper  construction  to  be  placed 
upon  this  statute.    The  statute  imposes  a  pos- 
itive dtttv  upon  the  railroad  company  to  sound 
its  whistle  and  to  ring  its  bell  at  a  certain  point. 
It  is  a  well-known  fact  that  not  onlv  those 
about  to  cross  the  railroad  track,  but  those  in 
the  immediate  vicinity,  lawfullv  there,  are  fre- 
quent! v  induced  to  rely  upon  the  performance 
of   this   statutory  duty.    If  they  do  so,  and 
without  f atdt  of  Uieir  own  suffer  an  injury,  we 
see  no  reason  why  the  statute  should  not  be 
80  construed  as  to  protect  them.    We  think 
the  true  construction  to  be  that,  while  a  fail- 
are  to  give  a  signal  required  by  law  will  not 
avail  a  trespasser  in  an  attempt  to  charge  the 
road,  one  lawfully  in  a  position  wheie  such 
negligent  omission  may  constitute  the  direct 
and  proximate  cause  of  the  injury  to  him  is 
entitled  to  aver  such  negligent  act  as  the  basis 
of  the  action.   In  Ransom  v.  CMcoffo,  ^,  P.  M. 
d  0.  R.  Co.,  62  Wis.  178,  61  Am.  Rep.  718, 
it  was  held  that  the  failure  to  give  the  crossing 
signal  is  a  negligent  act.  of  which  one  mav 
complain  who  u  injured  by  reason  of  such  fail- 

I6L.R.A. 


ure  while  driving  parallel  to  the  track  near 
the  crossing,  from  the  fright  of  his  horses. 
In  People  v.  New  York  Cent.  A  H.  K  R.  Co., 
25  Barb.  199.  it  was  held  that  the  hazards  to 
be  provided  against  by  the  enactment  of  such 
a  statute  are  twofold:  firet,  the  danger  of  col- 
lision at  crossing;  second,  that  of  damage  by 
frightening  of  teams  traveling  upon  a  public 
highway  near  the  crossing.  And  in  the  late 
case  of  CahiU  v.  Cincinnati,  N.  0.  dh  T.  P.  R. 
Co.,  (Kv.)  18  Ky.  L.  Rep.  714,  it  is  distinctly 
held  that  persons  lawfully  using  a  private 
crossing  are  entitled  to  have  the  benefit  of  sig- 
nals which  they  know  it  is  the  duty  or  custom 
of  the  railroad  to  give  at  a  public  crossing.  In 
Norton  v.  Eastern  B,  Co,  118  Mass.  866.  it  was 
said:  "When  the  Legislature  has  by  statute 
directed  that  at  particular  points  of  their  road 
they  shall  take  especial  precautions  to  notify 
those  using  the  highways  of  the  approach  of  a 
train,  we  cannot  say  that  such  precautions 
were  intended  solely  for  the  benefit  of  certain 
travelers,  even  if  they  constituted  the  most 
numerous  class,  or  that  most  likely  to  be  en- 
dangered, if  there  were  others  also  riebtfully 
using  such  highways  who  would  be  liable  to 
be  injured  by  the  neglect  of  them."  And  in 
Wakefield  v.  Connecticut  d  P.  B.  /?.  Co,  87  Vt. 
880.  it  was  said:  ''Wbile  such  accidents  are, 
in  the  nudn,  likely  to  happen  to  persons  ap- 
proaching and  about  passing  such  crossing, 
yet  they  are  not  confined  to  such  persons;  and 
we  think  it  would  be  an  unwarrantable  re- 
striction of  this  provision  of  the  statute  to  hold 
that  the  duty  thereby  imposed  has  reference 
only  to  persons  approaching  or  in  the  act  of 
passing  the  crossing.  In  our  judgment,  that 
duty  exists  in  reference  to  all  persons  who,  be- 
ing lawfully  at  or  in  the  vicinity  of  the  cross- 
ing, may  be  subjected  to  accident  and  injui7 
by  the  passing  or  engines  at  that  place.    The 

S9t  of  each  of  these  decisions  quoted  from 
assachusetts  and  Vermont  is  that  one  law- 
fully in  a  position  in  which  the  failure  to  ob- 
serve the  statutory  duty  might  work  him  an 
injury  has  the  right  to  complain  of  such  fail- 
ure on  the  part  of  the  companv.  An  attempt 
has  been  made  to  distinguish  those  of  the  cases 
cited  which  hold  that  one  upon  a  public  high- 
way, though  not  inteudinff  to  cross,  may  rely 
upon  the  performance  of  the  statutory  duty  by 
the  company,  and  the  case  at  bar;  but  in  my 
judgment  the  cases  are  not  to  be  distinguished 
in  principle.  The  only  possible  ground  upon 
which  the  company  is  held  liable  lor  this  omis- 
sion of  duty  to  one  traveling  in  a  public  high- 
way parallel  to  the  railroad  is  that  he  is  law- 
fully there,  and.  having  knowledge  that  the 
railroad  company  is  required  by  law  to  give 
these  statuton^  signals,  he  is  justified  in  relying 
upon  the  performance  of  that  duty,  and  that 
the  omission  to  perform  the  duty  is  the  proxi- 
mate cause  of  the  injurv  resulting  to  him.  So, 
in  the  case  at  bar.  the  plaintiff  occupied  such  a 
relation  to  this  defendant  company.  He  was 
lawfully  upon  this  crossing.  He  knew  that 
the  engineer  was  required  by  law  to  sound  his 
whistle,  and  he  relied  upon  the  performance 
of  that  duty.  The  proximate  cause  of  the  in- 
jury might  very  properly  have  l>een  found  by 
the  jury  to  have  been  this  neglect  of  duty. 
Every  element  that  is  present  in  an  action  by 
one  upon  the  public  highway,  not  intending  to 


9 


180 


North  Cabolima  Supreme  Court. 


Mat, 


cross,  is  present  under  the  plaintiff's  theory  in 
the  present  cane;  and  the  important  question 
presented  is  whether  we  will  follow  the  line  of 
decisions  which  limits  the  liability  of  the  com- 
pany for  injuries  resulting  through  its  failure 
to  give  signals  to  those  alx>ut  to  cross  or  actual- 
ly crossing  the  track  at  the  public  highway 


crossing.  We  think  the  better  rule  is  that  laid 
down  by  the  Wisconsin  and  Kentucky  courts^ 
in  the  cases  of  BanBom  v.  QMcago,  St,  P.  M. 
iSb  0.  B,  Co.  and  CaMU  v.  OindnnaH,  N.  0, 
&  T.  R  R.  Co,  above  cited. 

Morse*  Oh.  J,,  and  MeGratk,  J,,  con- 
curred with  MoBtfl^omery»  J, 
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STATE  of  North  Carolina,  Appt, 
W.  T.   CUTSHALL. 


(, 


N.  a ) 


1.  Contracting  »  bigamons  marriage 
in  one  state  cannot  be  made  a  crime  in 
in  another  state  which  oan  be  punished  in  the 
latter  in  the  absenoe  of  any  illegal  oohabitatlon 
tion  there  although  the  persons  oome  within  the 
state. 

8.  Cohabitation  within  the  state  nnder 
a  bigamons  marriage  contracted  in 
another  state  is  not  punishable  under 
Code,  6  988,  which  attempts  to  make  it  a  crime  to 
oontraot  a  bijramous  marriage  in  another  state. 

(Hay  8,  1883.) 

APPEAL  by  the  state  from  a  Judgment  of 
the  Criminal  Court  for  Mecklenburg  Coun- 
ty quashing  an  indictment  charging  defendant 
^ith  a  violation  of  Code,  g  988,  defining  and 
punishing  bigamy.    Affirmed.^ 
The  facts  are  stated  in  the  opinion. 
Mr.  Theodore  F«  Davidson*  AttyGen., 
for  the  State. 
No  appearance  for  appeUee. 

Avery* «/.,  delivered  the  opinion  of  the 
court: 

The  Statute  (Code,  §  988)  provides  that 
"if  anv  person,  being  married,  shall  marry 
any  otner  person  during  the  life  of  the  for- 
mer husband  or  wife,  whether  the  second 
marriaj^  shall  have  taken  place  in  the 
state  of  North  Carolina  or  elsewhere,  every 
such  offender,  and  every  other  person  coun- 
seling, aiding,  or  abetting  such  offender, 
shall  oe  guilty  of  a  felony,  and  imprisoned 
in  the  penitentiary  or  county  Jail  for  any 
term  not  less  than  four  monthls,  nor  more 
than  ten  years,  and  any  such  offense  may  be 
dealt  with,  tried,  determined,  and  punished 
in  the  county  where  the  offender  shall  be 
apprehended  or  be  in  custody  as  if  the  offense 
had  been  actually  committed  in  that  county. " 
The  general  rule  is  that  the  laws  of  a  country 


*'do  not  take  effect  beyond  its  territorial 
limits,  because  it  has  neither  the  interest 
nor  the  power  to  enforce  its  will, "  and  no 
man  suffers  criminally  for  acts  done  outside 
of  its  confines.  1  Bishop,  Crim.  Law,  7th 
ed.  §§  109,  110 ;  People  v.  Tyler,  7  Mich.  161, 
8  Mich.  885,  74  Am.  Dec.  708;  State  v. 
Bamett,  88  N.  C.  616 ;  Stats  v.  Brawn,  2  N. 
C.  100,  1  Am.  Dec.  548.  In  the  case  of 
State  V.  Bo$»,  76  N.  C.  242,  22  Am.  Rep. 
678,  the  court  said:  *'Our  laws  have  no 
extrateiritorial  operation,  and  do  not  attempt 
to  prohibit  the  marriage  in  South  Cai'olina 
of  blacks  and  whites  domiciled  in  that 
stat« ;"  thus  recognizing  the  principle,  gen- 
erally accepted  in  America,  that  a  state  will 
take  cognizance,  as  a  rule,  only  of  offenses 
committed  within  its  boundaries.  Among 
the  exceptions  to  this  general  rule  are  the 
cases  where  one,  being  at  the  time  in  another 
state  or  country,  does  a  criminal  act,  which 
takes  effect  in  our  own  state ;  as  where  one 
who  is  abroad  obtains  ^oods  by  false  pre- 
tenses, or  circulates  libels  in  our  own  state, 
and  contrary  to  our  laws,  or  from  a  stand- 
point beyond  the  line  of  our  state  fires  a  gun 
or  sets  in  motion  any  force  that  inflicts  an 
injury  within  the  state  for  which  a  criminal 
indictment  will  lie.  1  Bishop,  Crim.  Law, 
g  110;  Ham  v.  State,  4  Tex.  App.  659; 
Gambiaao  y.  Maffett,  2  Wash.  C.  C.  98. 

Persons  guilty  of  such  acts  are  liable  to 
indictment  and  punishment  when  they  ven- 
ture voluntarily  within  the  territorial  bounds 
of  the  offended  sovereignty,  or  when,  under 
the  provisions  of  extradition  laws  or  the 
terms  of  treaties,  they  are  allowed  to  be 
brought  into  its  limits  to  answer  Bu<di 
charges.  As  a  rule,  the  val  idity  of  marri ages 
contracted  in  any  foreign  country  must  be 
determined  by  the  courts  of  another  nation 
with  reference  ''to  the  law  of  the  country 
wherein  they  exchange  the  mutual  consent 
to  be  husband  and  wife,  which  consent  alone 
is  by  the  law  of  nature  perfect  marriage. " 
1  Bishop,  Mar.  &  Div.  ^855,  856 ;  State  y. 
Bose,  supra.    Such  marriages  may  be  declared 


Note.— The  doctrine  of  the  above  case  so  fully 
accords  with  the  current  of  authorities  as  to  the 
lack  of  Jurisdiction  of  a  state  court  to  try  a  person 
for  a  crime  committed  In  another  state  or  country 
that  tfie  most  DOtloeabie  thing  in  the  case  is  the  as- 
sertion by  the  dissenting  judge  of  the  broad  claim 
of  power  in  a  state  to  make  the  mere  presence  in 
the  state  of  a  person  who  has  committed  a  crime 
in  another  state  sufficient  to  constitute  an  offense 
against  the  state  If  so  declared  by  statute.  But 
without  regard  to  other  questions  in  this  connec- 
tion it  may  be  asked  whether  so  far  as  this  might 
be  attempted  In  respect  to  citizens  of  the  United 
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states,  it  wouid  not  be  a  violation  of  their  right 
under  the  federal  Oonstltutlon  to  pass  through  a 
state.  Grandall  v.  Nevada,  78  U.  a  6  Wall.  86,  IS 
L.  ed.74fi. 

For  one  phase  of  the  kindred  question  of  laroeny 
by  bringing  stolen  goods  into  a  state,  see  State  v. 
Tief  (Mont.)  15  L.  R.  A.  722. 

For  another  kindred  question,  of  the  right  to  try 
a  man  for  a  homicide  where  death  resulted  withia 
the  state  although  the  fatal  stroke  was  given  in  an- 
other state,  see  Ex  parte  McNeely  (W,  Ytu)  15 1«i  B. 
A.2S6. 


k 


1893. 


State  y.  GuTBHAiiL. 


131 


unlawful,  not  simply  because  they  are  con- 
trary to  the  law  of  the  state  in  which  the 
(luestion  arises,  but  for  the  reason  that  they 
IaH  under  the  condemnation  of  all  civilized 
nations,  like  marriages  between  persons  very 
nearly  related  or  those  that  are  polygamous. 

I  Bishop.  Mar.  &  Div.  §g  857-862.  So  a 
foreigner,  not  accredited  to  another  govern- 
iiient  as  u  representative  of  his  own  nation, 
is  subject  to  the  law  of  the  country  in  which 
he  may  travel  or  establish  a  temporary  dom- 
icil,  and  may  be  tried  in  its  tribunals  for 
any  violation  of  its  criminal  laws  while 
within  its  territorial  limits.  Wheaton  (in 
his  treatise  on  International  Law  §  120,  note 
77)  says:  "In  Great  Britain,  France,  and 
the  United  States,  the  general  princii)le  is 
to  regard  crimes  as  of  territorial  jurisdic- 
tion. .  .  .  The  question  whether  a  stat« 
shall  punish  a  foreigner  for  a  crime  pre- 
viously committed  abroad  against  that  state 
or  its  subjects  also  depends  upon  its  system 
respecting  punishing  generally  for  crimes 
commiit^  abroad;  Great  Britain  and  the 
United  States  respecting  strictly  the  prin- 
ciple of  the  territoriality  of  crime.*'  While, 
in  our  external  relations  with  other  nations, 
our  federal  head,  the  United  States,  is  the 
only  sovereign,  for  the  purpose  of  internal 
government  such  portion  of  the  sovereign 
power  as  has  not  been  surrendered  to  the 
general  government  is  retained  by  the  states. 

II  Am.  &  Eng.  Encyclop.  Law,  p.  440,  and 

In  the  exercise  of  their  reserved  powers, 
especially  in  the  execution  of  the  criminal 
law,  questions  arise  which  are  settled  and 
determined  either  acconling  to  the  principles 
of  international  law  or  b^  analogy  to  them. 
It  is  contended  that  nothing  but  comity  be- 
tween nations,  in  the  absence  of  express 
provisions  of  treaties,  prevents  one  nation- 
ality from  makin£[  laws  to  punish  persons 
who  commit  criminal  offenses  in  another 
country,  and  afterwards  come  within  its  ter- 
ritory and  that,  admitting  this  principle  to 
be  correct,  there  can  be  no  treaty  stipulation, 
and  there  is  in  fact  no  constitutional  inhibi- 
tion, that  restricts  the  Tjcgislature  of  one  of 
our  internal  sovereignties  from  enacting 
laws  to  punish  a  person  who  comes  into  its 
domain,  so  as  to  be  apprehended  there,  for  a 
crime  committed  in  a  sister  state.  Article 
39  of  the  confirmatorv  charter  granted  by 
Henry  III.  provided  that "  no  freeman  should 
be  taaen  or  imprisonei,  or  disseised  of  free- 
hold or  liberties  or  free  customs,  or  be  out- 
lawed or  exiled,  or  any  otherwise  destroyed, 
nor  w  ill  we  pass  upon  him  or  condemn  him, 
but  by  lawful  judgment  of  his  peers  or  by 
the  law  of  the  land."  In  the  formal  Dec- 
laration of  Independence  the  king  of  Great 
Britain,  after  being  charged  with  many  vio- 
lations of  fundamental  principles  and  in- 
vasion of  common  rights,  was  arraigned 
before  the  world  ''for  depriving  us  in  many 
cases  of  trial  by  jurv;  for  transporting  us 
bevond  the  seas  to  be  tried  for  pretended 
offenses."  This  language  evinces  the  pur- 
pose of  our  representatives  to  risk  their  lives 
and  their  fortunes,  in  part,  at  least,  to  secure, 
not  simply  the  ancient  right  of  trial  by  jury, 
but  trial  by  a  Jury  of  the  vicinage,  within 
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easy  reach  of  all  evidence  material  for  the 
vindication  of  the  accused,  where  the  charge 
mi^ht  prove  unfounded  upon  a  fair  investi- 
gation.  During  the  same  year  these  prin- 
ciples were  embodied  in  the  Declaration  of 
Rights  by  the  colonial  Congress,  in  what  now 
constitutes  sections  18  and  17  of  article  1  of 
the  Constitution,  which  are  as  follows: 
**Sec.  18.  No  person  shall  be  convicted  of 
any  crime  but  by  the  unanimous  verdict  of 
a  jury  of  good  and  lawful  men."  "Sec.  17. 
No  person  ought  to  be  taken,  imprisoned,  or 
disseised  of  his  freehold,  liberties  or  privi- 
leges, or  outlawed  or  exiled,  or  in  any  man- 
ner deprived  of  his  life,  liberty,  or  property, 
but  by  the  law  of  the  land."  Not  only  has 
section  18  been  construed  to  guarantee  to 
every  person  (whether  a  citizen  of  this  state 
or  of  another  Commonwealth)  a  trial  by 
jury  in  all  cases,  which  were  so  triable  at 
common  law,  (such  as  an  indictment  for  a 
felony,)  but  a  trial  by  his  peers  of  the  vici- 
nage, unless,  after  Indictment,  it  should  ap* 
pear  to  the  judge  necessary  to  remove  the  case 
to  some  neighboring  county,  in  o*'>er  to  secure 
a  fair  trial.  Judge  Cooley  says,  (Const.  Lim. 
*319,  820):  "Any  of  the  incidents  of  a  com- 
mon-law trial  by  a  jury  are  essential  elements 
of  right.  The  jury  must  be  indifferent  be- 
tween the  prisoner  and  the  Commonwealth, 
and  to  secure  impartiality  challenges  are  al- 
lowed, both  for  cause,  and  also  peremptory, 
without  assigning  cause.  The  jury  must  also 
be  summoned  from  the  vicinage  where  the 
crime  is  supposed  to  have  been  committed ; 
and  the  accused  will  thus  have  the  benefit  on 
his  trial  of  his  own  good  character  and  stand* 
ing  with  his  neighbors,  if  these  he  has  pre- 
served, and  also  of  such  knowledge  as  the  ju- 
ry may  possess  of  the  witness  who  may  give 
evidence  against  him.  He  will  also  be  able 
with  more  certainty  to  secure  the  attendance 
of  his  own  witnesses. "  Kirk  v.  State^  1  Coldw. 
844 ;  Armtinmg  v.  8taU,  Id.  888 ;  BtaU  v. 
Denton,  6  Coldw.  589.  This  strong  lang- 
uage is  used  in  commenting  upon  the  clause, 
which,  in  substantially  the  same  terms, 
guaranties  the  right  of  trial  by  jury  in  all 
serious  criminal  prosecutions  in  every  one 
of  the  states. 

Mr.  Charles  A.  Dana,  published  some 
years  since  an  article  fn  his  paper,  the  New 
York  Sun,  which  it  was  claimed  was  li- 
belous in  its  strictures  upon  the  conduct  of 
a  public  official  at  Washington  city;  and 
c/i^d  Blatchford,  upon  his  being  arrested  in 
New  York  by  virtue  of  a  warrant  of  a 
United  State  commissioner  and  brought  to 
Washington,  heard  the  facts,  after  granting 
a  writ  of  habeas  corpus,  and  discharged  the 
prisoner.  Be  Dana,  7  Ben.  1.  Comment- 
ing upon  this  case.  Judge  Cooley  said :  "  It 
woula  have  been  a  singular  result  of  a  re- 
volution, where  one  of  the  grievances  com- 
plained of  was  the  assertion  of  a  right  to 
send  parties  abroad  for  trial,  if  it  should 
have  been  found  that  an  editor  might  be 
seized  anywhere  in  the  Union,  and  trans- 
ported by  a  federal  officer  to  every  territory 
in  which  its  paper  might  find  its  way,  to 
be  tried  in  each  in  succession  for  offenses 
which  consisted  in  a  single  act  not  actually 
done  in  any  of  them. "    If  every  state  of  the 
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American  Union  should  enact  a  statute  iden- 
tical in  its  terms  witli  that  under  which  the 
indictment  is  drawn,  (Code.  §  988,)  the  en- 
forcement of  these  laws  might  lead  to  just 
such  a  series  of  prosecutions  as  the  learned 
jurist  seemed  tD  consider  so  absurd,  outra- 
geous, and  palpable  a  violation  of  a  funda- 
mental rieht  asserted  in  our  own  national 
Magna  CKa/rta,  the  Declaration  of  Indepen- 
dence. The  defendant  might  travel  through 
aoy  or  all  of  ihe  states,  and  be  apprehended 
or  in  custody  in  any  one  or  all  of  them,  and 
thus  subject  himself  to  indictments  for  an 
offense  not  committed  in  any  jurisdiction 
where  he  is  tried.  Every  state  has  embodied 
in  its  organic  law  the  guaranty  that  no  per- 
son shall  be  taken  or  imprisoned,  etc., 
**  but  by  the  law  of  the  land  r  and  this  term 
Judge  Cooley  treats  as  synonymous  with 
"due  process  of  law."  Const.  Lim.  *853. 
"Due  process  of  law' not  only  requires  that 
a  party  shall  be  properly  brought  into  court, 
but  that  he  shall  have  the  opportunity  when 
in  court  to  establish  any  fact  which,  ac- 
cording to  the  usages  of  the  common  law 
or  the  provisions  of  the  Constitution,  would 
be  a  protection  to  him  or  his  property." 
Cooley,  Const.  Lim.  4th  ed.  460,  note,*m9\ 
Taylor  v.  MiUs,  5  Kan.  498,  7  Am.  Rep.  558. 
In  Hoke  v.  Henderson,  15  N.  C.  16,  25  Am. 
Dec.  677,  C/Uef  Justice  Ruffln  said:  "The 
clause  itself  [art.  1,  g  17,  Const.]  means 
that  such  legislative  Acts  as  profess  in  them- 
selves directly  to  punish  persons,  or  to  de- 
prive the  citizen  of  hip  property,  without 
trial  before  the  judicial  tribunals,  and  a  de- 
cision upoQ  the  matter  of  rights  as  determined 
by  the  laws  under  which  it  vested,  according 
if  J  the  coursa,  mode,  and  usages  of  the  com- 
mon-law as  derived  from  our  forefathers, 
are  not  effectually  'laws  of  the  land'  for 
those  purposes."  After  the  federal  Constitu- 
tion had  been  ratified  the  people  of  the 
states,  with  the  recollection  of  the  flagrant 
invasions  of  their  rights  by  transporting 
freemen  abroad  to  be  tried  for  "pretended 
offenses"  still  fresh,  amended  it  so  that,  says 
Ordronaux,  "the  crime  and  its  punishment 
are  attached  to  the  jurisdiction  within  which 
it  was  committed."  Ordronaux,  Const.  Leg. 
259;  U.  8.  Const,  art.  8,  §  2,  cl.  8.  These 
amendments  apply  ouly  to  federal  tribunals, 
but  the  fact  that  they  were  prohibited  from 
trying,  except  in  the  state  where  the  crime 
should  be  committed,  is  evidence  of  a  pur- 
pose to  put  it  beyond  the  power  of  Congress 
to  have  a  citizen  tried  for  a  criminal 
offense  except  by  a  jury  of  the  vicinage, 
and  at  a  point  not  so  remote  as  to  de- 
prive him  of  the  benefit  of  his  witness- 
es. Another  amendment  (art.  4,  §  2,  cl.  2) 
supplements  that  already  referred  to,  and 
shows  by  its  terms  that  the  purpose  in  enact- 
ing it  was  to  definitely  localize  the  forum  of 
every  crime  committed  by  a  person  not  in 
the  land  or  naval  forces,  by  providing  for 
the  extradition  of  criminals  on  demand  of 
the  governor  "to  the  state  having  jurisdic- 
tion of  the  crime."  It  was  evidently  con- 
templated by  the  framers  of  the  Constitution 
that  ordinarily  there  would  be  but  one  state 
where  a  crime  could  be  properly  said  to 
have    been    committed,    and    whose   courts 
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would  have  cognizance  of  it.  It  was  nat- 
ural that  they  2iould  cling  to  the  old  terri- 
torial rule,  which  limited  the  juisdiction  to 
the  courts  of  the  county. 

The  state  of  South  Carolina  was  the  sove- 
reign whose  authority  was  disregarded  when 
the  bigamous  marriage  was  celebrated.     If 
the  defendant  married  a  second  time  in  South 
Carolina  or  elsewhere  outside  of  North  Car- 
olina, the  act  had  no  tendency  at  the  time  to 
affect  society  here,  nor  can  that  unlawful 
conduct  be  punished  as  a  violation  of  our 
criminal  laws.     On  the  other  hand,  the  com- 
pleted act  of  entering  into  a  second  marriage 
m  a  neighboring  state  is  not  analogous  to 
the  cases  where  a  mortal  wound  is  inflicted 
in  one  state,  and  the  wounded  man  lingers 
and  dies  from  its  effects  within  the  limits  of 
another  state  durincr  the  next  ensuing  twelve 
months.     It  is  nceHless  now  to  discuss  the 
question  whether,  on  account  of  the  fact  that 
the  ultimate  effect  of  the  wound  is  the  re- 
sulting death,  the  state  in  which  the  death 
occurs  in  such  cases  should  not  be  held  to 
have   common-law   jurisdiction  to  try   for 
murder,  since  nearly  all  of  the  states  have 
enacted  statutes  providing  for  such  trials, 
and  some  of  them  declarea  such  enactments 
essential.     Co7n.   v.    Madoon,    101  Mass.    1. 
100  Am.  Dec.  89;  1  Bishop,  Crim.  Law,  %;^ 
112-117.     Our  statute  is  a  re-enactment  of 
that  passed  in  England  in  the  assertion  of 
the  almost  omnipotent  powers  of  the  parlia- 
ment, yet,  as  we  have  seen  by  reference  to 
Whartons'  statement  of  the  rule  adopted  in 
England   as  to   jurisdiction   of  crime,  the 
courts  of  that  country  would,  never  have 
held  "elsewhere"  to  refer  to  bigamy  commit- 
ted by  citizens  of  other  nationalities,  but  to 
second  marriages  contracted  by  her  own  sub- 
jects, while  a  former  wife  or  husband  was 
living.     Parliament  is  not,  of  course,  pro- 
hibited by  any  constitutional  provision  from 
passing  an  act  which   makes  a  particular 
offense,  contrary  to  the  general  rule,  indictable 
and   punishable,  not  onlj   in  a  county  of 
England  other  than  that  in  which  it  is  com- 
mitted, but  when  committed  in  a  different 
dominion  of  the  empire  or  a  foreign  land. 
Walls  V.    State,  32  Ark.    568;  2  Wharton, 
Crim.    Law,  §  1685.     The  powers  of  Con- 
gress on  this  subject  are  well  defined  in  the 
Constitution,  and  tJie  powers  of  the  states 
are  limited  by  the  clause  we  have  cited  and 
others,  as  well  as  by  the  nature  of  our  gov- 
ernment, containing,  as  we  look   upon    it, 
internally  as  many  sovereignties  as  there 
are  states.     Our  statute  was  not  amended  so 
as  to  incorporate  the  English  idea  until  the 
Code  was  enacted  in  1888 :  but  it  seems  that, 
in  most  of  those  states  where  attention  waa 
attracted  to  the  subject  at  an  earlier  date, 
the   Legislatures  doubted   their    power    to 
make  the  act  done  in  another  state  punish- 
able as  a  felony,  merely  because  the  offender 
placed  himself  within  reach  of  criminal  pro- 
cess of  their  own  states..    But,  according  to 
the  express  terms  of  their  statutes,  the  offense 
was  not  the  act  of  unlawfully  marrying  a 
second  time,  but  the  continuous  bedding  and 
cohabiting  afterwards.     Com,    v.  BracSiBy,  2 
Cush.    553;    Breicer   v.    State,  69   Ala.    102; 
State  V.  Palmer,  18  Vt.  570.     The  statute  of 
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cue  state  of  Miflsouri  b^  its  very  terms  seems 
to  amount  to  a  recognition  of  the  principle 
which  we  insist  is  the  correct  one.  It  pro- 
Tides  that  **  every  person  baying  a  husband 
nr  wife  living,  who  shall  marry  another  per- 
Bon  without  this  state,  in  any  case  where 
such  marriage  would  be  punishable  if  con- 
tracted or  solemnized  within  this  state,  and 
shall  afterwards  cohabit  with  such  person 
within  this  state,  shall  be  adjudged  guilty 
of  bigamy,  and  punished  in  the  same  man- 
ner as  if  such  second  marriage  had  taken 
place  within  this  state.  **  State  v.  Fitzgerald, 
75  Mo.  571.  It  is  the  subsequent  cohabita- 
tion, and  not  the  fact  that  the  person  simply 
invaides  the  jurisdiction  of  its  courts,  which 
subjects  the  offender  to  the  same  punish- 
ment as  would  the  bigamous  marriage  had 
it  been  celebrated  within  that  state.  Under 
our  statute  we  provide  for  the  punishment 
of  any  person  who  has  contracted  a  bigamous 
marriage  in  another  state,  if  he  can  be 
caught  here,  even  in  traiititu  to  another 
state. 

The  attempt  to  evade  the  organic  law  by 
making    the  coming  into  this  state   (after 
committing  an  offense  in  another)  a  crime  is 
too  palpable,  in  view  of  the  admitted  fact 
that  the  Constitution  of  the  United  States 
/rives  to  citizens  of  all  the  states  the  im- 
munities and  privileges  of  its  own  citizens, 
and  of  their  guarantied  right,  under  the  in- 
terstate commerce  clause,  to  pass  through 
another  state  without  arrest  and  inquiry  into 
their  accountability  for  offenses  against  their 
own  sovereignty,  but  especially  because  the 
trial  for  the  new  felony  involves  an  investiga- 
tion of  the  orginal  bigamy  by  a  jur^  not  of 
the  vicinage,  and  remote  from  the  witnesses. 
No  court  has  ever  questioned  the  power  of  a 
state   to  pass  quarantine  laws  and  statutes 
regulating  the  entrance  of   paupers  within 
its  limits,  but  this  does  not  include  the  au- 
tliority  to  impose  a  tax  per  eapita,  even,  on 
immigrants  from  a  foreign  nation,  arriving 
at  its  ports,  or  on  passengers  in  transitu  from 
one  state  to  another.     Norrie  v.  Bost<m,  and 
SiMth  V.   Turner,  48  U.   8.  7  How.  618,  12 
L.  ed.    801,    2  Myers,  Fed.  Dec.    665,  675, 
677,  678,  684.     Mr.    Justice  Wayne   in  that 
case    said :     "  Some   reliance  in  the  argu- 
ment was  put  upon  the  cases  of  Holmes  v. 
Jenniaan,  39  U.  8.  14  Pet.  546,  10  L.  ed.  5A2 ; 
Grate*  v.  Slaughter A()  U.  S.  15  Pet.  449,  10  L. 
ed.  800 ;  Pngg  y.  C<m. .  41 U.  S.  16  Pet.  589, 
10  L.  ed.  1060— to  maintain  the  discretion  of  a 
state  to  say  who  shall  come  to  and  live  in  it. 
Why  either  case  should  have  been  cited  for 
such  a  purpose  I  was  at  a  loss  to  know,  and 
have  been  more  so  from  a  subsequent  examin- 
ation of  each  of  them.     All  that  is  decided  in 
the  case  of  Holmes  ▼.  Jennisou^   is  that  the 
states  of  the  Union  have  no  constitutional 
power  to  ^ive  up  fugitives  from  justice  to 
the  authorities  of  a  Mitiou  from  which  they 
have  fled ;  that  it  is  not  an  international  ob- 
ligation to  do  so;  and  that  all  authority  to 
make  treaties  for  such  a  purpose  is  in  the 
United  States."    The   learned  justice  in  a 
subsequent    portion   of    the   same  opinion 
(page  684)  said  :    "I  have  never  in  any  in- 
stance heard  the  Case  of  Miln  cited  for  the 
purpose  of  showing  that  persons  are  not| 
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within  the  regulating  power  of  Congress  oyer 
commerce,    without  at  once  saying  to  the 
counsel  that  the  point  had  not  tieen  decided 
in  that  case.     .     .     .     Indeed,  it  would  be 
most  extraordinary  if  the  case  of  Oil>bons  y. 
Ogden,  22  U.  S.  9  Wheat.  1,  6  L.  ed.  28,  could 
be  considered  as  haying  bsen  reversed  by  a 
single  sentence  in  the  opinion  of  New  York 
y.  Miln,  86  U.  8.  11  Pet.  102,  9  L.  ed.  648. 
Upon  a  point,  too,  not  in  any  way  involved 
in  the  certificate  of  division  of  opinion,  by 
which  that  case  was  brought  to  this  court. 
The  sentence  is  that  *they  [persons]  are  not 
the  subjects  of  commerce  and,   not  being 
imported  goods,  cannot  fall  within  a  train 
of  reasoning  founded  upon  a  construction  of 
a  power  given  to  Congress  to  regulate  com- 
merce and  prohibition  to  the  states  from  im- 
posing a  duty  on  imported  goods. '"    It  thus 
appears  that  the  language  relied  upon  to  sus- 
tain the  assertion  on  the  part  of  a  state  of  the 
power  to  legislate  in  reference  to  persons 
coming  from  a  foreign  country  has  been  ex- 
pressly   declared  a  dietum  and  overruled. 
This  principle  approved  by  the  court  is  still 
more  explicitly  stated  in  Henderson  v.  New 
York,  92  U.  8.  kf9,  28  L.  ed.  548,  and  in  Chy 
Lung  y.  Freeman,  92  U.  8.  275,  28  L.  ed.  550. 
The  court  suggested  in  the  latter  case  that,  in 
the  absence  of  all  legislation  on  the  subject 
by  Congress,  a  state  might  possibly  assume  au- 
thority to  prohibit  the  entrance  from  abroad 
of  "paupers  and  convicted  criminals."     A 
treaty  entered  into  by  the  United  States  at 
once  operate  as  a  repeal  of  all  state  laws  re- 
pugnant to  its  provisions.    Baker  v.   Port- 
land,  5  Sawy.    566;    Denn  v.    Hamden,    1 
Paine,    69;    Be  FarroU,   1  Fed.  Rep.   481; 
Gordon  v.  Kerr,  1  Wash.  C.  C.  822.     **  It  is 
not  competent  for  the  Legislature  of  a  state 
to  deprive  a  citizen  of  any  other  state  of  his 
legal  or  equitable  rights  under  the  Consti- 
tution and  laws  of  Congress,  by  declaring: 
that  they  must  be  enforced  in  a  local  court.  ^ 
Armory  y.  Armory,  18  Int.  Rev.  Rec.  149. 
Our  statute  applies  by  its  terms  as  well  to  a 
citizen  of  another  state,    who  in  transitu 
affords  to  our  local  authorities  the  opportun- 
Uy  to  apprehend  him,   as  to  those  who  be- 
come domiciled  within  our  borders.      Ord- 
ronaux.    Const.     Leg.    pp.   389-343.     As  a 
citizen  of  another  state,  ne  has  the  privilege 
of  demanding  a  trial  in  a  particular  locality, 
and  by  a  jury  of  the  vicinage ;  and  it  would 
deprive  him  of  that  right,   guarantied  by 
the  federal  Constitution,  to  arrest  him  while 
temporarily  in  this  state,   and,   under  the 
pretense  of  punishing  him  for  the  felony  of 
coming  into  the  state  after  a  bigamous  mar- 
riage, try  him  remote  from  the  locality  where 
the  marriage  was  celebrated  and  his  wit- 
nesses reside   for  an  offense  involving  only 
the  question  whether  the  second  marriage 
was  in   fact  bigamous.     Ordronaux,   supra, 
D    255 

Wharton,  (2  Crim.  Law,  §  1685,)  after 
discussing  the  English  statute,  says:  "In 
some  of  the  United  States  a  similar  statute 
has  been  enacted ;  in  others  a  continuance  in 
the  bigamous  state  is  made  indictable,  no 
matter  where  the  second  marriage  was  solem- 
nized. But,  when  the  act  of  bigamous  mar- 
riage is  made  the  subject  of  indictment, 
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then,  at  commoD-law,  the  place  of  such  act 
has  exclusive  jurisdiction."  The  court  of 
Alabama  has  expressly  held  in  BeggB  ▼.  8taU 
55  Ala.  108,  that  where  a  person  is  Indicted 
for  the  bigamous  act  of  marrying  a  second 
time  in  another  state,  as  distmgushed  from 
continuing  to  cohabit  within  the  state  after 
such  marriage,  the  indictment  couli  not  be 
sustained ;  but  the  court  did  not  find  it 
necessary  in  that  case  to  discuss  the  question 
of  legislative  power,  as  the  Legislature 
had  modified  the  English  statute  in  the  same 
way  that  it  has  been  altered  by  law  in  Ver- 
mont, Massachusetts,  Tennessee,  Missouri, 
and  other  states.  It  will  not  be  insisted 
that  the  courts  of  the  state  of  Maine  would 
have  power  to  enforce  a  statute  which  pro- 
vided for  punishing  with  death  anv  person 
who  had  committed  murder  in  an  other  state, 
and  then  gone  within  its  limits,  by  appre- 
hending a  Texan,  and  reouiring  him  to 
send  to  the  banks  of  the  Rio  Grande  for 
testimony  to  meet  and  refute  that  of  a  ma- 
lignant neighbor  who  had  followed  him  al- 
most across  the  continent  to  wreak  his  veng- 
eance. If  a  state  has  the  power  to  punish 
one  caught  within  its  borders  as  a  fefon  for 
a  bigamous  marriage  committed  within  an- 
other state,  what  is  to  prevent  the  trial  of  a 
citizen  found  in  a  neighboring  state  for  a 
homicide,  if  the  statute  were  broad  enough 
to  include  murder  as  well  as  bigamy?  if  &e 
statute  made  it  a  felony  punishable  with 
death  to  come  into  the  state  after  commit* 
ting  murder  in  another?  The  assertion  of 
such  authoritv  would  jeopardize  the  secur- 
ity of  every  American  citizen  who  ventured 
beyond  the  confines  of  the  state  in  which  he 
resided.  The  express  provision  for  the  extra- 
dition of  cilminals  excludes  the  idea  of  try- 
ing them  outside  of  the  limits  of  the  state 
where  the  offense  is  committed,  even  if  there 
were  no  direct  guaranty  that  they  should 
not  be  subject  to  arrest  and  trial  for  offenses 
against  their  own  sovereign,  when  beyond 
her  limits. 

The  additional  counts  in  which  it  is 
charged  that  the  defendant,  after  the  biga- 
mous marriage  in  South  Carolina,  came  into 
North  Caiolina,  and  cohabited  with  the  per- 
son to  whom  he  was  married,  cannot  be 
sustained,  because  that  offense  is  not  cov- 
ered by  our  statute.  The  North  Carolina 
statute  would,  if  enforced,  subject  him  to 
indictment  if  he  should  come  across  the 
border  and  leave  the  woman  behind.  While 
we  did  not  recognize  the  validity  of  mar- 
riage of  parties  when  they  leave  the  state  for 
the  propose  of  evading  a  law  which  makes 
a  marriage  between  them  unlawful,  and  with 
the  intent,  after  celebrating  the  rites  in  an- 
other jurisdiction,  to  return  and  live  in  l^is 
state,  {StaU  v.  Kennedy,  76  N.  C.  251,  22 
Am.  Rep.  688, )  we  have  no  express  statute 
making  such  acts  indictable  as  a  felonv,  but 
only  as  a  misdemeanor,  where  they  live  in 
adultery  here,  (Staie  v.  Ouishall,  109  N.  C. 
764) .  This  fact  is  fatal  to  another  count  of 
the  indictment.  But  we  do  not  wish  to  be 
understood  as  questioning  the  power  of  the 
state  to  punish  one  of  its  citizens  who  goes 
out  of  the  state  with  intent  to  evade  its  laws 
by  celebrating  a  bigamous  marriage  beyond 
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its  jurisdiction,  and  returning  to  live  withio 
its  borders.  For  the  reason  ^iven  we  think 
that  there  was  no  error  in  the  judgment  of 
the  court  below  quashing  the  indictment; 
and  it  is  afflrmed, 

Shepherdf  </.  I  concur  in  the  conclusion 
that  the  indictment  was  properly  quashed. 

Merrimon»  Oh.  «/.,  dissenting: 
Indictment  for  bigamy,  tried  before 
Meares,  </.  The  indictment  charges  the  de- 
fendant with  the  crime  of  biganoy  as  defin^ 
and  forbidden  by  the  Statute.  Cfode,  §  988. 
It  charges  that  the  second  marriage  took 
place  in  the  state  of  South  Carolina,  and 
that  shortly  thereafter  the  defendant  came 
into  the  county  of  Mecklenburg,  and  there 
resided  with  his  second  wife.  He  appeared 
and  moved  to  quash  the  indictment,  upon 
the  ground  that  it  appeared  from  it  that  he 
had  committed  no  onense  in  this  state.  The 
motion  was  allowed,  whereupon  the  solici- 
tor for  the  state  assigned  error,  and  appealed 
to  this  court.  The  statute  declares  that  **■  if 
any  person,  being  married,  shall  marry  any 
other  person  during  the  life  of  the  'former 
husband  or  wife,  whether  the  second  mar- 
riage shall  have  taken  place  in  the  state  of 
North  Carolina  or  elsewhere,  every  such  of- 
fender, and  every  person  counseling,  aiding, 
and  abetting  such  offender,  shall  be  guilty 
of  felony,  and  imprisoned  in  the  peniten- 
tiary or  county  jail  for  any  term  not  leas 
than  four  months  nor  more  than  ten  years; 
and  any  such  offense  may  be  dealt  with, 
tried,  determined,  and  punished  in  the 
county  where  the  offender  sliall  be  appre- 
hended or  be  in  custody,  as  if  the  onense 
had  been  actually  committed  in  that  county, " 
etc.  Code,  g  988.  This  enactment  is  not 
very  aptly,  precisely,  or  clearly  expressed, 
and  hence  its  validity  is  seriously  ques- 
tioned. But  it  must  receive  such  reasonable 
interpretation  as  will  render  it  intelligible, 
operative,  and  effectual,  if  this  can  be  done 
consistently  with  the  Constitution.  It  does 
not  necessarily  imply  or  intend  that  the  of- 
fender shall  be  indictable  and  convicted  in 
this  state  for  the  offense  of  bigamy  in  an* 
other  state ;  such  is  not  its  meaning.  It  in* 
tends  that  whoever  shall  be  in  this  state, 
being  married  to  two  living  wives  or  two 
living  husbands,  as  the  case  may  be,  (ex- 
cept in  the  cases  excepted  in  the  proviso  to 
the  statute,)  shall  be  guilty  of  felony,  and 
that  without  regard  to  whether  the  second 
marriage  took  place  in  this  state  or  else- 
where, and  without  regard  to  whether  the 
second  marriage  constituted  the  offense  of 
bigamy  in  the  state  or  country  where  it  took 
place.  It  makes  the  bigamist  here  answer- 
able, because  he  is  here,  and  an  offense  to 
and  an  offender  against  this  state  and  societj 
hero.  The  fact  oi  bigamy — having  two  liv- 
ing wives  or  two  living  husbands — and  the 
presence  of  the  offender  in  this  state  consti- 
tute the  offense.  It  is  not  simply  the  second 
marriage  that  constitutes  the  offense, — the 
felonv ;  but  it  is  the  existence  of  that  fact, 
and  the  presence  of  the  offender  in  this  state, 
that  make  it.  The  statute  does  not  treat  the 
second  marriage  as  the  offense,  nor  the  of- 


1893. 


State  ▼.  Cutshall. 


189 


fense  as  committed  elsewhere  than  in  this 
state. 

It  is  said  that  in  such  case  no  offense  is 
coQiinitted  in  this  state  or  against  it.     This 
is  a  serious  misapprehension.     The  statute, 
its   purpose,   makes    the    presence    of    the 
bigamist  in    this   state    an  offense;    makes 
Lim  here  a  bigamist  aod  guilty  of  a  felony, 
whether  he  was  so  where  the  second  mar- 
riage took  place  or  not.     Suppose  the  statute 
under  consideration  had  declared  in  terms 
that,  if  a   bigamist  shall   come   into   this 
state,  he  shall  be  deemed  and  held  to  be 
guilty  of  bigamy  and  felony  here,  could  its 
validity  be  seriously  questioned?    This  is 
\rbat  the  statute,  in  effect,  declares.     The 
Legislature,  in  the  exercise  of  the  essential 
police  powers  of  government,  may  for  the 
protection    of    the   people,    the   safety   and 
purity  of  society,  exclude  from  its  borders 
criminals  of  other  states  and  countries.     To 
that  end  it  may  make   their  coming  here, 
their  presence  in  this  state,  a  felony  if  they 
were  guilty   of    a   specified    offense   com- 
mitted by  them  in  the  state  from  which  they 
came,  or  if  they  were  cbareeable  with  doing 
specified  acts  in  the  state  ?rom  which  they 
came,  constituting  no  criminal  offense  there, 
but  declared  and  deemed  to  be  an  offense 
here.    It   is  their  coming  into  this  state, 
their  presence  here,  and  the  fact  that  they 
did  in  the  state  from  which  they  came  the 
acts  deemed    and    held   to  be   a   specified 
crimiaal    offense   here,  that   constitute  the 
statutory  crime   and  felony  in  this  state. 
8uch  exercise  of  legislative  power  mav  be 
unusual,  and  perhaps  not  very  expedient, 
but  the  power  exists,  and  it  is  not  the  pro- 
▼inoe  of  courts  to  determine  when  it  shall 
or  shall  not  be  exercised.    Criminals  have 
no  right  to  commit  crime,  and  go  from  state 
to  state  or  from  one  country  to  another,  and 
inflict  themselves  upon  society  wherever  they 
may  be.     It  is  the  riirht  and  the  duty  of 
govemroent  to  protect  itself  and  its  people 
against  them  by  all  manner  of  appropriate 
legislation. 

It  has  been  suggested  that  the  exercise  of 
such  power,  except  to  a  very  limited  extent, 
is  not  consistent  with  that  provision  of  the 
Constitution  of  the  Unit^  States  which 
confers  upon  Congress  the  '^  power  to  regu- 
late commerce  with  foreign  nations  and 
among  the  several  states  and  with  the  Indian 
tribes."  To  what  extent  and  exactly  in 
what  respects  this  provision  restricts  the  ex- 
ercise of  the  p>olice  power  of  the  states  is 
not  very  definitely  settled,  but  it  is  very 
clear  that  it  does  not  inhibit  the  enactment 
of  statutes  like  that  under  consideration. 
The  right  of  the  state  to  make  and  enforce 
such  laws  is  fully  recognized  in  New  York 
V.  Miln,  86  U.  8.  11  Pet.  102,  9  L.  ed.  648. 
In  that  case  the  court  said :  *^  We  choose 
rather  to  plant  ourselves  on  what  we  con- 
sider impregnable  positions.  They  are 
these :  That  a  state  has  the  same  undeniable 
and  unlimited  jurisdiction  over  all  persons 
and  things  within  its  territorial  limits  as 
any  foreign  nation,  where  that  jurisdiction 
is  not  surrendered  or  restrained  by  the  Con- 
stitution of  the  United  States.  That  by  vir- 
tue of  this  it  is  not  only  the  right,  but  the 
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bounden  and  solemn  duty,  of  a  state  to  ad- 
vance the  safety,  happiness,  and  prosperity 
of  its  people  and  to  provide  for  its  general 
welfare  by  any  and  every  act  of  legislation 
which  .it  may  deem  to  be  conducive  to  these 
ends,  where  the  power  over  the  particular 
subject  or  the  manner  of  its  exercise  is  not 
surrendered  or  restrained  in  the  manner  lust 
stated.    That  all  these  powers  which  relate 
to  merely  municipal  legislation,  or  what  may 
perhaps  more  properly  be  called  'internal 
police, '  are  not  surrendered  or  restrained ; 
and  that  consequently,  in  relation  to  these, 
the  authority  of  a  state  is  complete,   un- 
qualified, and  exclusive. "    That  case  is  cited 
with  approval  in  Eolmes  v.  JennUon^  89  TJ. 
8.  14  Pet.  640,  10  L.  ed.  579,   Chief  Justice 
Taney  saying  for  the  court:     ^'A^ain  the 
ouestion  under  this  habeas  corpus  is  in  no 
degree    connected  with    the  power  of  the 
states  to  remove  from  their  terrritory  any 
person  whose  presence  they  may  thinlE  dan- 
gerous to  their  peace,  or  in  any  way  injur- 
ious to  their  interest.     The  power  in  that 
respect  was  fully  considered  by  this  court, 
and  decided,  in  the  case  of   Jyew    York  v. 
Miln,  86  U.  S.  11  Pet.   102,   9  L.   ed.   648. 
Undoubtedly  they  mav  remove  from  among 
them  any  persons  guilty  of  or  charged  with 
crime,  and  may  arrest  and  imprison  them  in 
order  to  effect  this  object.     This  is  a  part  of 
the   ordinary    police  power  of  the  states, 
which  is  necessary  to  their  very  existence, 
and  which  they  have  never  surrendered  to 
the  general  government.    They  may,  if  they 
think  proper,  in  order  to  deter  offenders  in 
other  countries  from  coming  among  them, 
make  crimes  committed  elsewhere  punish- 
able in  their  courts,  if  the  guilty  party  shall 
be  found  within  their  jurisdiction.     In  all 
of  these  cases  the  state  acts  with  a  view  to 
its  own  .'safety,  and  is  in  no  degree  con- 
nected with  the  foreien  eovemment  in  which 
the  crime  was  commftteld."    The  first  of  the 
cases  here  cited  is  to  some  extent  criticised 
in  Henderaon  v.  New  Y<yrk.  92  U.  S.  259,  28 
L.  ed.  548,  and  Chy  Lung  v.  Freeman,92  U.  S. 
275,  28  L.  ed.  650,  but  not  in  the  aspect  of  it 
material  here.    It  is  difi^cult  to  see  any  sub- 
stantial reason  why  the  Legislature  may  not 
by  proper  enactment,  make  it  indictable— a 
misdemeanor  or  a  felonv — for  persons  who 
have  done  acts  in  one  of  the  states  deemed 
dangerous  to  its  safety,  or  that  of  the  morals 
or  property  or  the  prosperity  of  its  people,  if 
thev  be  found  witnin  its  limits.    It  may  by 
such  means  keep  out  of  and  drive  beyond 
its  borders  foreign  paupers,  common  gam- 
blers, bigamists,  and  the  like.     It  must  be 
the  judge  of  the  wisdom  and  expediency  of 
such    legislation.     Offenders    against    such 
statutes  are  such  wherever  they  may  be  found 
in  the  state,  and  mav  hence  be  tried  wher- 
ever found,  without  invading  any  fundamen- 
tal right  secured  to  them.    The  acts  forbidden 
having  been  done,  the  presence  of  the  of- 
fender in  the  state  anywhere  constitutes  the 
offense.    This  case   is  very  different  from 
8taU  V.   Knight,  1  N.    C.   44,  65.     In  that 
case  the  statute  declared  void  undertook  to 
make  the  offense  of  counterfeiting  in  another 
state  indictable  in  this  state.     The  indict- 
ment does  not  charge  the  defendant  with 
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bigamy  committed  in  South  Carolina;  it 
charges  him  with  statutory  crime  (a  felony) 
committed  in  this  state,  one  of  the  essential 
acts  constituting  it  having  taken  place  in 
South  Carolina.  The  statute  does  no(  make 
the  second  marriage  the  offense.  It  simply 
treats  this  as  a  fact  to  he  taken  in  connection 


with  others,  all  constituting  the  offense  in 
this  state.  The  offense  is  wholly  statutory 
in  its  nature,  and  must  be  so  treated.  I 
think  the  order  quashing  the  indictment 
should  be  reversed,  and  the  case  disposed  of 
accordingly. 


NEW  YORK   COURT  OF   APPEALa 


Amanda  PALMERI,  Be9pt, 
MANHATTAN   R.  CO.  Appt 
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1.  A  ticket  af^ent  who  follows  m,  woman 
who  has  bong^ht  a  ticket  out  upon  the 
platform  and  charges  her  with  giving 
him  counterfolt  money  with  a  demand  for 
other  money  in  its  stead  and  on  her  refusal  an- 
grilj  insults  her  by  slandering  her  oharaoter  and 
puts  bis  lumd  upon  her  telUnflr  her  not  to  stir 
until  he  gets  a  policeman  to  arrest  and  search 
her,  but  lets  her  go  when  he  falls  to  get  an  of- 
floer,  is  acting  within  the  scope  of  his  employ- 
ment and  renders  the  carrier  liable  for  false  im- 
prisonment and  slander,  if  the  detention  was  un- 
lawful and  his  charges  false. 

8«  An  olfor  hy  defendant  upon  plain- 
tiff's crow-erami nation  to  show  that 
she  Is  an  habitual  litlipant*  is  properly 
excluded. 

(Hay  8. 1892.) 

APPEAL  by  defendant  from  a  Judgment  of 
the  Gkneral  Term  of  the  Supreme  Court, 
Second  Department,  affirming  a  Judgment  of 
the  Circuit  Court  for  Elin^  County,  in  favor 
of  plaintiff  in  an  action  Drought  to  recover 
damages  for  alleged  slander  and  false  impris- 
onment.   Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  JuUen  T.  Davles*  and  Brain- 
ard  Tolles*  for  appellant: 

A  corporation  cannot  be  guilty  of  a  tort  ex- 
cept as  the  tort  of  some  officer  or  agent  is  im- 
puted to  it,  by  virtue  of  the  maxim  respondeat 
iuperior. 

Cooley,  Torts,  2d  ed.  p.  186;  Denver  cfc  R, 
G.  R,  do.  ▼.  Harris,  122  U.  S.  697,  80  L.  ed. 
1146. 

The  maxim  applies  only  where  the  relation 
of  master  and  servant  exist,  and  the  act  or 
omission  complained  of  falls  within  the  scope 
of  the  servant's  employment,  and  is  done  by 
the  express  or  implied  authoritv  of  the  master. 

Mali  V.  Lard,  89  N.  Y.  881,^  100  Am.  Dec. 
448;  Rounds  v.  Delaware,  L,  dt  W,  R,  Go,  64 
N.  Y.  188, 21  Am.  Rep.  597;  Biggins  y.  Water- 
vliet  Tump.  Co,  46  N.  Y.  28,  7  Am.  Rep.  293; 
Matt  V.  Consumers  Ice  Co.  73  N.  Y.  648. 

A  servant  is  not  impliedlv  authorized  by  his 
master  to  do  that  which  the  master  himself, 
being  present,  would  not  be  authorized  to  do. 

Defendant  could  have  no  right  to  detain  the 
plaintiff  without  a  warrant  on  the  mere  sus- 

NOTS.— For  note  on  liability  of  master  for  false 
arrest,  imprisonment,  or  malicious  prosecution  hy 
servant,  see  Mulligan  v.  New  York  &  K.  B.  B.  Oo. 
(N.  Y.)  14  L.  R.  A.  79L 
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picion  of  having  committed  a  crime.  Day- 
ton, then,  in  detaining  the  plaintiff,  acted  not 
only  altogether  outside  the  scope  of  bis  own 
employment,  but  outside  the  corporate  powers 
of  the  defendant,  and  bis  act  was  no  more 
binding  on  the  defendant  than  if  be  had  con- 
tracted to  purchase  the  Panama  canal. 

Mali  V.  Lardy  supra:  Poulton  v.  London  db 
8.  W,  R.  Co.  b  Best  &  S.  616;  Qoff  v.  Oreat 
Northern  R,  Co,  3  El  <&  £1.  672;  Charleston 
V.  London  Tramways  Co,  86  Week.  Rep.  867, 
82  Solicitor's  Journal,  657. 

A  master  is  not  liable  for  the  act  of  his  serv- 
ant, even  when  the  act  is  done  for  the  master's 
benefit,  unless  it  is  withm  the  general  range 
of  the  servant's  duties. 

Fraser  v.  Freeman^  48  N.  Y.  666,  8  Am. 
Rep.  740;  McKenzie  v.  McLeod,  10  Ring.  885; 
Meehan  v.  Moretcood,  28  N.  Y.  S.  R.  487;  Car- 
ter V.  Howe  Mach,  Co,  61  Md.  290, 84  Am.  Rep. 
311;  Edwards  v.  London  db  N,  W.  R,  Go.  L.  R 
6  C.  P.  445;  Abrahams  v.  Deakin  (1891)  1  Q. 
B.  616;  Bank  of  New  South  Woks  Y.  Owston, 
L.  R.  6  App.  Cas.  275. 

In  the  alisenoe  of  any  contractual  relation  a 
master  is  not  liable  for  the  act  of  his  servant, 
even  within  the  freneral  range  of  the  servant's 
duties,  where  the  act  is  done  from  some  ulte- 
rior motive  on  the  part  of  the  servant  and  not 
on  behalf  of  the  master  or  with  the  purpose  to 
serve  him. 

MuUigan  ▼.  New  York  A  R,B.  R.  Co.  14  L. 
R.  A.  791,  129  N.  Y.  606;  Rounds  v.  Delaware, 
L.  dW,  R.  Cfc.  64  N.  Y.  129,  21  Am.  Rep. 
697;  Isaacs  v.  Third  Ave,  R.  Co.  47  N.  Y. 
122,  7  Am.  Rep.  418;  Wright  v.  Wilcox,  19 
Wend.  848,  82  Am.  Dec.  507;  Limpusr.  Lon- 
don Gen,  Omnibus  Co.  1  Hurlst.  &  0.  626; 
Vanderbilt  v.  Richmond  Tump,  Co.  2  N.  Y. 
479,  51  Am.  Dec.  815;  Cavanagh  v.  Dinsmore; 
12  Hun,  465;  Sheridan  v.  Char(ick,4  Daly, 
888;  Baldwin  ▼.  New  York  A  K  Nav.  Co.  4 
Daly,  814. 

A  corporation  cannot  be  guilty  of  slander 
unless  the  slander  is  expressly  authorized  by  it. 

Townshend,  Slander  &  Libel,  §  265;  Odgers, 
Libel  &  Slander,  p.  868. 

The  slander  was  not  within  the  general 
range  of  the  agent's  duties  or  the  scope  of  his 
authority. 

Mali  V.  Lord,  89  N.  Y.  881. 100  Am.  Dec. 
448;  Bdmitton  ▼.  New  York  Cent.  R.  Co.  51 
N.  Y.  100. 

The  slander  was  not  spoken  for  defendant*a 
benefit,  or  in  pursuance  of  any  real  or  sup- 
posed duty  to  defendant 

Limpus  V.  London  Qen.  Omnibus  Co.  supra. 

Defendant  was  not  liable  for  the  acts  com- 
plained of,  on  the  ground  of  a  breach  of  the 
contract  of  carriage. 


Seo  also  19  L.  R.  A.  824;  27  L.  R.  A.  03:  28  L.  R.  A.  088;  29  L.  R.  A.  465;  31 
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There  can  be  no  acceptance  either  of  money 
or  of  goods  until  there  is  a  chance  to  examine 
lod  reject 

Benjamin,  Sales,  §  703. 

Aod  where  examination  is  followed  b^  a 
rejection,  nothinii^  can  turn  the  rejection  mto 
BcceptaDce,  even  where  there  was  a  duty  to 
accept. 

Sweet  v.  Titui,  67  Barb.  627;  Kingston  Bank 
y.  (ray,  19  Barb.  459;  Edgertan  y.  Hodge,  41 
Vt.  676. 

Ii  is  clear  that  in  a  cash  transaction  the  pay- 
ment of  counterfeit  money  cannot  complete 
the  contract,  because  the  minds  of  the  parties 
never  meet^ 

Markle  v.  Hatfield,  2  Johns.  466;  Ontario 
Bank  V.  Lightbody,  13  Wend.  101,  27  Amu 
Dec.  179. 

Mr,  James  D.  Bell,  with  Jfr.  Baldwin 
F.  Strauss  for  respondent: 

For  a  willful  injury  to  the  plaintiflF  by  de- 
fendant's agent  while  engaged  in  its  employ- 
ment, the  defendant  is  liable. 

Stewart  v.  Brooklyn  0.  T.  R.  Co,  90  N.  Y. 
58S.  43  Am.  Rep.  186. 

The  plaintiff  was  defendant's  passenger,  and 
therefore  it  owed  a  duty  to  her  to  treat  her 
with  proper  respect,  and  prevent  persons  from 
injuring  her,  and  it  is  liable  for  the  miscon- 
duct of  its  own  servants  towards  her. 

Jackson  v.  Second  Ate.  B,  Co,  41  N.  Y.  274, 
7  Am.  Rep.  448;  Lynch  v.  Metropolitan  BUv. 
R.  Co.  90  N.  Y.  77. 43  Am.  Rep.  141 ;  Dwinelle 
y.New  York  Cent,  d  H.  B.  R  Go.  S  WR.  Jl, 
224, 120  N.  Y.  117. 

Grayv  J.,  delivered  the  opinion  of  the  court: 
Quite  recently  we  had  occasion  to  consider 
a  case  where  the  ticket  agent  of  a  railroad 
company  directed  the  arrest,  by  police  officers, 
of  a  person  in  the  railroad  station,  whom  he 
inspected  of  being  a  counterfeiter,  and  the 
company  was  thereafter  sued  for  false  im- 
prisonment. In  that  case  the  facts  were  briefly 
■tated,  that  the  ticket  agent  had  been  notified 
by  the  police  authorities  to  watch  for  men  of 
a  certain  description,  suspected  of  passing 
counterfeit  bills.  Upon  a  certain  occasion 
two  men  came  into  the  station,  and  one  of 
tbem  tendered  a  bill  in  payment  for  tickets. 
Tiie  sgent  suspected  them  of  being  the  coun- 
terfeiters wanted  by  the  police,  and  thought 
the  bill  looked  "queer,"  but  nevertheless  took 
it,  and  gave  back  the  change  with  the  tickets, 
Baying  nothing  to  them.  He  then  sent  for  a 
police  officer,  to  whom  he  pointed  out  the  men, 
who  were  there  on  the  station  platform.  The 
bill  was  subsequently  pronounced  to  be  genu- 
ine, and  the  man  was  discharged.  We  held 
that  the  company  was  not  responsible  in  dam- 
mages,  because  the  agent  was  not,  in  what  he 
did,  acting  within  the  scope  and  line  of  his 
duty.  His  acts  were  not  such  as  could  be 
deemed  to  be  performed  in  the  course  of  his 
employment,  or  such  as  were  demanded  for 
the  protection  of  his  employer's  interest,  but 
rather  those  of  a  citizen  desirous  of  aiding  the 
police  in  the  detection  and  arrest  of  persons 
nupected  of  being  engaged  in  the  commission 
of  a  crime.  His  duty,  as  the  particular  agent 
of  the  company,  was  to  have  refused  to  accept 
and  change  the  bill  tendered  in  payment  for 
passage  tickets,  if  he  supposed  it  was  not  genu- 
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ine;  and.  when  he  did  accept  it,  his  only  pur- 
pose could  have  been  to  further  the  efforts  of 
the  police  authorities  by  such  a  step,  and 
could  not  possibly  be  considered  as  something 
which  his  employers  or  his  employment  re- 
quired of  hinx  I  refer  to  the  case  ot  MuUigan 
V.  Neu>  YorkdRB.  B.  Co.  129  N.  Y.  606. 14 
L.  R.  A.  791.  In  the  present  case,  however, 
the  acts  of  the  ticket  agent  were  of  a  different 
character.  The  plaintiff  purchased  a  ticket 
of  the  agent  at  the  elevated  railroad  station, 
and  passed  through  to  take  the  cars,  after  some 
altercation  about  the  amount  of  the  change. 
The  ticket  agent  immediately  afterwards  came 
out  upon  the  platform  of  the  station,  charged 
her  with  having  given  him  a  counterfeit  piece 
of  money,  and  demanded  another  quarter 
in  place  of  the  one  given  him.  She  insisted 
upon  her  money  being  genuine,  and  refused  to 
give  another  quarter  or  to  hand  back  the 
change.  He  became  angry,  and  called  her  a 
counterfeiter  and  a  common  prostitute.  He 
placed  his  hand  upon  her,  and  told  her  not  to 
stir  until  he  had  procured  a  policeman  to  ar- 
rest and  to  search  her.  He  detained  her  in  the 
station  for  a  while,  but  let  her  go  when  he 
failed  to  get  an  officer.  This  action  was  then 
brought  to  recover  damages  because  of  injury 
sustained  from  the  unlawful  imprisonment,  or 
the  restraint  imposed  upon  the  plaintiff's  per- 
son, accompanied  by  the  slanderous  words, 
Eublicly  spoken,  concerning  her.  The  jury 
elieved  her  story,  and  the  judgment  which 
she  has  recovered  the  appellant  seeks  to  avoid 
principally  upon  the  ground  that  the  ticket 
agent  was  acting  outside  of  the  scope  of  his 
employment  in  doing  the  acts  complained  of. 
The  appeal  must  fail.  This  is  not  like  the 
MuUigan  Case.  Here  the  agent  was  acting  for 
his  employers,  and  with  no  other  conceivable 
motive;  losing  his  temper  and  injuring  and 
insulting  the  plaintiff  upon  the  occasion.  He 
believed  that  plaintiff  had  passed  a  counterfeit 
piece  of  money  upon  him,  and  thus  had  ob- 
tained a  paf«age  ticket  and  good  money  in 
change.  What  he  did  was  in  the  endeavor  to 
protect  and  to  recover  his  employer's  property; 
and  if,  in  his  conduct,  he  committed  an  error,, 
which  was  accompanied  by  insulting  language 
and  the  detention  of  the  person,  the  defendant, 
as  his  employer,  is  legally  responsible  in  an  ac- 
tion for  damages  for  the  injury.  For  all  the 
acts  of  a  servant  or  agent  which  are  done  in 
the  prosecution  of  the  business  intrusted  to 
him  the  carrier  becomes  civilly  liable,  if  its 
passengers  or  strangers  receive  injury  there- 
from. The  good  faith  and  motives  of  the 
servant  are  not  a  defense,  if  the  act  was  un- 
lawful. Once  the  relation  of  carrier  and 
passenger  entered  upon,  the  carrier  is  answer- 
able for  consequences  to  the  passenger  of  the 
willful  misconduct  or  negligence  of  the  per- 
sons employed  by  it  in  the  execution  of  the 
contract  which  it  has  undertaken  towards  the 
passenger.  This  is  a  reasonable  and  necessary 
rule,  which  has  been  upheld  by  this  court  in 
many  cases,  of  which  Weed  v.  Panama  R,  Co, 
17  li.  T.  862;  Hamilton  v.  JTiird  Ave,  B.  Co. 
58  N.  Y.  25;  StetoaH  v.  Brooklyn  C  B,  Co,  90 
N.  Y.  588,  43  Am.  Rep.  185,  and  Dwinelle  v. 
New  York  Cent,  db  H,  B.  B  Co.  120  N.  Y.  117,  S 
L.  R.  A.  224,  are  sufficient  instances. 
What  materially  distinguishes  the  present 
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from  the  Mulligan  Oaae  ia  that  there  the  senr- 
aDt  of  the  compaDy  was  Dot  acting  for  the 
protection  of  the  company's  interests,  but  went 
quite  outside  of  the  line  of  his  duty  to  perform 
a  supposed  service  to  the  community,  by  pro- 
curing the  arrest  of  criminals  whom  he  knew 
the  authorities  were  endeayoring  to  appre- 
hend. That  did  not  enter  into  the  transaction 
of  his  employer's  business.  Whereas  here  the 
ticket  agent  clearly  was  engaged  about  the 
company's  affairs,  but,  in  the  belief  of  the 
jury,  unlawfully  detained  the  plaintiff,  and 
insulted  her  by  slandering  her  character.  It 
is  needless  to  consider  the  case  of  Mali  y.  Lord, 
89  N.  T.  881, 100  Am.  Dec.  448,  so  much  re- 
lied upon  by  the  appellant  There  is  no  paral- 
lel between  the  case  of  a  clerk  in  a  store,  who 
has  a  person  arrested  and  searched  upon  suspi- 
cion of  a  theft,  and  whose  general  employment 
could  not  warrant  such  an  act,  and  the  present 
case  of  an  agent  who  is  considered  to  be  in- 
vested by  the  carrier  with  a  discretion  and  a 
duty  in  matters  of  his  employment,  from 
which  an  authority  is  inferable  to  do  whatever 
is  necessary  about  it.  Though  injury  and  in- 
sult are  acts  in  departure  from  the  authority 
conferred  or  implied,  nevertheless,  as  they  oc- 
cur in  the  course  of  the  employment,  the  mas- 
ter becomes  responsible  for  the  wrong  com- 


mitted. Judge  Andrews,  in  Bounds  v  Deia- 
ware,  L.  dk  W.  E.  Go.  64  N.  Y.  129,  21  Am. 
Rep.  597,  points  out  the  distinguishing  prin- 
ciple of  these  cases,  and  refers  to  Mali  v.  Lord, 
in  the  course  of  his  opinion. 

The  offer  by  defendant,  upon  plaintiff's 
cross-examination,  to  show  that  she  was  an 
habitual  litigant,  was  properly  excluded.  It 
had  nothing  to  do  with  the  issue,  and,  if  true, 
would  not  prove  her  unworthy  of  belief,  any 
more  than  it  would  follow  from  her  admis- 
sion of  its  truth  that  the  litigations  which  such 
a  tendency  had  encouraged  were  not  upon 
meritorious  grounds. 

The  testimony  of  the  witness  Murphy,  a 
bystander  upon  the  occasion,  as  to  the  ticket- 
agent's  conversation  with  him,  I  think,  was 
admissible,  as  occurring  simultaneously,  and 
as  illustrating  somewhat  the  transaction;  but, 
even  if  questionable,  the  defendant  appears  to 
have  objected  to  the  testimonjr  after  it  was  in, 
and  obtained  no  ruling  by  motion  to  strike  out 
When,  subsequently,  upon  it  appearing  to  the 
court  that  the  plaintiff  did  not  hear  the  con- 
versation, an  objection  to  the  testimony  con- 
tinuing was  considered  proper  by  the  judge, 
and  was  at  once  sustained. 

The  judgment  shouJId  be  corned,  with  coats. 

Ail  concur. 


NEW  YORK  COURT  OP  APPEALS.  (2d  Div.) 


Frances  E.  COOPER,  lUtpL 

V. 

UNITED  STATES  MUTUAL  ACCIDENT 

ASSOCIATION  of  the  City  of  New 

York,  Appt. 

Under  »  elnnae  requlrinf  a  suit  within 
one  year  from  the  time  of  the  ''a^ 
ddental  Injury t**  in  a  polioy  of  aooident  in- 
suranoe  providing  a  weekly  Indemnity  for  the  in- 
sured In  case  of  such  injury  and  a  death  indemnity 
'for  his  wife  in  case  of  his  deatil  therefrom, 
the  limitation  period  for  her  suit  begins  to  run 
at  his  death  and  not  at  the  time  of  the  aooident 
to  him.  - 

(April  19,  l«Xe.) 

APPEAL  by  defendant  from  a  Judgment  of 
the  General  Term  of  the  Supreme  Court, 
Second  Department,  affirming  a  judgment  of 
the  Circuit  Court  for  Orange  Ooxmtj  in  favor  of 
plaintiff  in  an  action  brought  to  recover  upon 
a  policy  of  accident  insurance.     Affirmed, 
The  facts  are  stated  in  the  opinion. 
Mr.  William  B.  Smith,  for  appellant: 
This  action  was  not  brought '  *within  one  year 
from  the  time  of  the  alleged  accidental  injury," 
as  required  in  the  contract  made  by  the  parties, 
and  therefore,  as  it  is  not  pretended  or  claimed 


that  appellant  did  or  omitted  anything  upon 
which  a  waiver  of  this  condition  could  be  pre- 
dicated, the  judgment  appealed  from  cannot  be 
sustained. 

King  v.  Watertoton  F,  ln$,  Co,  47  Hun,  1: 
WiUdneon  y.  Firet  Nat.  F.  Im.  Co.  72  N.  Y. 
499,  28  Am.  Rep.  166;  Stem  v.  Niagara  F,  In%. 
Co.  89  N.  T.  815;  FuUam  v.  Neu>  York  XT. 
Ine.  Co.  7  Gray,  61,  66  Am.  Dec.  462;  Schfroeder 
V.  Keystone  Ins.  Co.  2  Phila.  286;  Hooking  v. 
HouHird  Ins.  Go.  180  Pa.  170;  Bteel  v.  PJumiM 
Ins.  Co.  47  Fed.  Rep.  868;  Muse  v.  London 
Assur.  Corp.  108  N.  C.  240;  Thompson  v.  PhtB- 
nix  Ins.  Co.  26  Fed.  Rep.  296;  Qritnby  v.  Qer- 
man  Ins.  Co.  40  Mo.  App.  276;  Meesman  t. 
BtaU  Ins.  Co.  (Wash.)  June  17, 1891. 

In  each  of  the  three  classes  specified  in  the 
policy  contract  the  injury  itself  is  the  basis 
alone  upon  which  a  claim  for  indemnity  can 
be  made.  Keeping  this  ''injury"  in  mind, 
there  is  no  confusion,  no  uncertainty,  and  no 
ambiguity. 

Claiming  that  accidental  injury  might  mean 
actual  wounding,  or  might  fairly  be  construed 
to  mean  the  ripening  ofa  wound  into  a  claim, 
then,  that  if  the  limitation  applied  to  a  death 
claim,  the  accidental  injury  mentioned  is 
the  death  resulting  from  tlie  accidental  in- 
jury, is  frittering  away  the  language  of  the 
policy  by  metaphysical  distinctions  too  fine  to 
enter  into  the  understanding  or  contemplation 


NOTB.— In  applying  a  limitation  clause  to  an 
ootion  on  a  death  claim  under  an  accident  policy 
which  provided  not  only  for  weekly  indemnity  to 
tbe  Insured  but  also  for  a  death  Indemnity  to  his 
wife  the  above  decision  is  apparently  a  novel  one. 

The  decisions  are  in  much  conflict  on  the  general 
question  whether  the  time  limited  for  action  on  a 
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policy  by  a  provision  therein  is  to  run  Irom  the 
date  of  actual  loss  or  from  the  time  when  the  right 
of  action  therefor  is  complete.  See  on  this  question 
note  to  Travelers  Ins.  Oo.  v.  Oallfomia  Ins.  Oo.  (X. 
Dak.)  8  L.  B.  A.  769.  Later  cases  show  the  same  ooo- 
flict. 


See  also  22  L.  R.  A.  432;  40  L.  R.  A.  S33. 
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of  parties  engaged  in  the  practical  business 
of  making  a  contract  of  insurance. 

Tuttle  V.  Trateleri  Ins.  Co.  134  Mass.  175, 
45  Am.  Rep.  816. 

It  is  not  an  unreasonable  term  that  in  case 
of  a  controversy  upon  a  loss  resort  shall  l)e  had 
by  the  assured  to  the  proper  tribunal,  whilst 
tbe  transaction  is  recent  and  the  proofs  respect- 
ing it  are  accessible. 

diddlesbarger  v.  Hartford  Ins,  Co.  74  U.  S.  7 
Wall.  388, 19  L.  ed.  257.  See  Steel  v.  Phoenix 
Jns.  Go.  47  Fed.  Rep.  803;  Spare  ▼.  Eome  Mut, 
In$.  Co.  9  Sawv.  145,  17  Fed.  Rep.  568. 

Mr.  Le-vris  fi.  Carr,  for  respondent: 

Until  the  death,  the  furnishing  of  the  proofs, 
and  their  acceptance  hy  the  association  as 
satisfactory,  there  is,  and  can  be,  no  claim  that 
can  be  the  subject  of  arbitration  or  suit.  Until 
tben  the  association  is  called  on  to  do  nothing. 
When  the  profits  are  finally  accepted  as  satis- 
factory, the  aasociaiion  has  ninety  days  in 
which  to  pay.  Until  the  expiration  of  that 
period  no  action  can  be  mentioned.  For  nine 
moDibs  then  from  the  infliction  of  an  injury 
action  is  barred,  and  it  may  be  much  longer 
tb rough  asserted  defects  in  the  proofs. 

Steen  v.  Niagara  F.  Ins.  Go.  89  N.  Y.  816; 
Amesy.  NeiD  York  U.  Ins.  Go,  14N.Y.  253;  Hay 
y.SfjrF.  Ins.Co.m^.Y,  236,  83  Am.Rep.607; 
iVe«j  York  v.  Hamilton  F,  Ins. Go.  89  N.  Y.  45. 

Tbe  "time  of  the  alleged  in  jury"  is  the  point 
T?hcre  the  proofs  are  furnished  and  accepted 
SDd  the  claimant  has  something  that  may  be 
eitber  submitied  to  arbitration  or  made  the 
subjectof  asuit. 

Ames  V,  New  York  U,  F.  Ins.  Co,,  New  York 
V.  Iln/nilton  F,  Ins,  Co.,  Hay  v.  Star  F,  Ins. 
Co.  and  Steen  v.  Niagara  F,  Ins.  Co.  supra. 

In  the  most  favorable  view  an  ambiguous 
plinisc  has  been  inserted  in  this  contract,  and 
the  beneficiary  is  entitled  to  its  most  favorable 
constructioD. 

Dennis  y.  ISassachuisetts  Ben.  Asso.  9  L.  R. 
A.  189,  120  N.  Y.  496;  HoUey  v.  Metropolitan 
L.  Ins.  Go,  7  Cent.  Rep.  263,  106  N.  Y.  437. 

Tbe  fair  and  reasonable  construction  of  this 
contract  is  that  the  limitation  begins  when  a 
ckim  18  in  existence  which  may  l^  sued  upon 
sod  Dot  before. 

MaU  ▼.  Iowa  Mut,  Aid  Asso.  81  Iowa,  186. 

Tbe  language  used  at  the  beginning  of  the 
timitatioo  clause,  "any  claim  under  this  cer- 
tificate," does  not  affect  the  conclusion  stated 
abo^e, 

SHallory  ▼.  Tratelers  Ins,  Co.  47  N.  Y.  52.  7 
Am.  Rep.  410;  Paul  ▼.  Travelers  Ins.  Co.  3  L. 
R.  A.  443. 112  N.  Y.  472. 

Hsdghtf  cT*.,  delivered  the  opinion  of  the 
court: 

This  action  was  brought  upon  a  certificate  of 
insurance,  issued  bv  the  defendant,  to  recover 
1^.000.  The  defendant,  by  its  certificate,under- 
took  to  insure  Theodore  a.  Cooper  against  per- 
sonal bodily  injury,  and  in  case  he  should  re- 
ceive such  injuries,  disabling  him  from  trans- 
acting business  pertaining  to  his  occupation,  to 
pay  him  certain  amounts,  specifically  named, 
dependent  upon  the  nature  of  his  injuries;  and 
in  case  death  should  result  from  such  injuries 
witbin  ninety  days  the  defendant  agreed  to  pay 
to  tbe  plaintiff,  as  his  wife,  the  sum  of  $5,000. 
The  certificate  contained  the' f  olio winic:    "Ko 
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suit  or  proceeding  at  law  or  in  equity  shall  be 
brought  .  .  .  to  recover  any  sum  under  this  in- 
surance unless  the  same  is  commenced  within 
one  year  from  the  time  of  the  alle^d  accidental 
injury."  Cooper  received  an  accidental  bodily 
injury  on  December  10, 1887,  which  resulted  in 
his  death  on  January  2, 1888.  This  action  was 
commenced  on  December  29,  1888,  more  than 
one  year  after  the  accident,  but  within  one  year 
of  his  death.  It  is  claimed  that  the  action  was 
not  commenced  within  the  time  required  by 
the  provision  of  the  certificate  referred  to. 

It  will  be  observed  that  provisions  are  made 
in  the  certificate  for  two  different  persons,  who, 
upon  the  happening  of  the  events  specified, 
may  have  a  nght  of  action  against  the  associa- 
tion. One  provision  is  in  favor  of  Cooper,  who 
may  recover  during  his  lifetime  the  amounts 
provided  for  his  disability  resulting  from  the 
accidental  injurv  received.  The  other  is  to 
his  wife,  which  is  for  the  injuries  which  she 
suffers  b^  reason  of  his  death,  resulting  from 
such  accident.  The  accident  received  by 
Cooper  did  not  injure  the  plaintiff,  or  give  her 
a  right  of  action  until  death  ensued.  So  far 
as  she  is  concerned,  the  infiiction  of  the  wound 
is  but  the  beginning,  and  the  death  is  the  com- 
pletion, of  the  injury.  Her  suit  must  be 
"commenced  within  one  year  from  the  time  of 
the  alleged  accidental  injury;"  in  other  words, 
within  one  year  from  the  time  of  the  injury  to 
her,  which  was  the  death  of  her  husband,  as 
the  result  of  the  accident.  As  to  Cooper,  he 
suffered  from  the  date  of  the  wound.  His 
right  to  indemnity  dates  from  that  event,  and 
it  is  possible  that  his  right  to  maintain  an  action 
would  not  continue  after  the  expiration  of  a 
year  from  that  date.  But,  as  to  the  plaintiff, 
it  appears  to  us  that  the  construction  already 
indicated  was  intended  and  should  be  given  to 
the  certificate.  As  thus  construed  the  various 
clauses  of  the  contract  are  rendered  harmoni- 
ous, and  the  different  beneficiaries  thereunder 
are  given  the  same  period  of  limitation  within 
which  to  brimr  actions  to  establish  their  claims; 
that  is,  withfn  one  year  from  the  time  that 
their  right  of  action  accrued.  This  construc- 
tion is  in  a  measure  sustained  by  the  authori- 
ities.  In  the  case  of  Steen  v.  Niagara  F.  Ins, 
Co.  89  N.  Y.  316,  the  policy  of  insurance  re- 
quired actions  to  be  brought  within  twelve 
months  next  after  the  "loss  or  damage  shall 
accrue."  In  an  action  upon  the  policy,  it  was 
held  that  the  period  of  limitation  prescribed 
did  not  commence  to  run  until  the  loss  became 
due  and  payable,  and  the  right  to  bring  an  ac- 
tion had  accrued.  And  to  the  same  effect  are 
the  cases  of  New  York  v.  Hamilton  F.  Ins.  Go, 
89  N.  Y.  46.  and  Hay  y,StarF,  Ins,  Co,  77  N. 
Y.  236,  88  Am.  Rep.  607.  The  case  of  King  v. 
Watertawn  F,  Ins.  Co.  47  Hun,  1.  appears  to 
us  to  be  clearly  distinguishable.  In  that  case 
the  policy  provided  that  no  suit  or  action  could 
be  maintained  unless  commenced  "within 
twelve  months  next  after  the  fire  shall  have 
occurred."  In  that  case  it  was  held  that  the 
year  within  which  the  action  must  be  brought 
commenced  to  run  from  the  date  on  which  the 
fire  occurred;  it  so  having  been  expressly  stip- 
ulated in  the  policy. 

We  consequently  are  of  the  opinion  that  the 
Judgment  should  be  affirmed^  with  costs. 

AH  concur,  except  Vann,  J,,  not  sitting. 
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Failure  to  take  the  oath  of  ofllee 
within  the  time  specilled  by  law  does  not 
ipso  Jaclo  create  a  vacancy  which  will  prevent  the 
officer  from  quaiif yin^  thereafter  if  it  is  done  be- 


fore any  steps  are  taken  to  declare  the  vaoaney, 
although  the  statute  dedaxes  that  the  office  shall 
become  vacant  on  refusal  or  neglect  to  take  th» 
oath  within  the  time  prescribed. 

(May  ft,  IBOeD) 

APPEAL  by  relator  from  a  Judgment  of  the 
Superior  Court  of  Snohomisn  County  in 
favor  of  defendant  in  a  proceeding  instituted 


NomL-^Vacaneu  in  oMee  by  faQure  to  fiU  bond 
VHihin  Hme  preaoribed. 

A  statutory  requirement  that  a  bond  must  be 
executed  within  a  certain  number  of  days  is  merely 
directory,  and  the  bond  may  be  lawfully  filed  on  a 
subsequent  day.  Duntley  v.  Davis,  42  Hun,  229; 
McRoberts  v.  Winant,  16  Abb.  Pr.  N.  8. 210;  People 
V.  Holley.  12  Wend.  481;  Com.  v.  Read,  2  Ashm.  £61; 
State  V.  Churchill,  41  Mo.  41;  State  v.  Texas  Coun- 
ty Ct  44  Mo.  280;  Kearney  v.  Andrews,  10  N.  J.  Bq. 
70;  State  v.  Porter,  7  Ind.  204;  Smith  v.  Cronkhite, 
8  Ind.  184;  State  v.  Feck,  80  La.  Ann.  280. 

So  a  statutory  provision  that  an  **offioe  shall  be- 
come vacant**  on  failure  to  furnish  a  bond  within 
a  Specified  time  is  merely  directory,  and  may  be 
sufficiently  complied  with  by  furnishing  the  bond 
after  that  time.  Knox  County  Comrs.  v.  Jobnson, 
7  L.  A.  R.  881, 124  Ind.  145;  State  v.  Colvlff,  16  Or.  67; 
Sprowl  V.  Lawrence,  88  Ala.  674;  State  v.  Falconer, 
44  Ala.  606;  State  v.  Ely,  48  Ala.  668.  But  see  contra 
the  CaUf  omla,  Kansas,  Florida  and  Yirerinia  cases 
infrcL 

The  same  is  true  where  the  provision  is  that  a 
person  in  default  shall  be  ^Meemed  to  have  re- 
fused** his  office,  or  that  tbe  ^'office  shall  become 
vacant.**  Cawley  v.  People,  06  BL  249;  Chicago  v. 
Gage,  Id.  68& 

So  where  a  statute  said  that  an  office  shall  be  va- 
cated if  the  person  failed  to  give  bond  within  a 
certain  time  it  was  held  that  the  mere  fact  that  the 
bond  was  not  friven  within  that  time  was  not  of  it- 
self sufficient  to  show  that  the  office  was  vacant 
without  showing  that  it  was  his  fault  in  as  much 
as  it  was  customary  to  notify  a  person  that  his 
commission  was  ready  for  him  and  not  to  consider 
the  office  vacant  until  notice  was  given.  Boss  v. 
Williamson,  44  Ga.  601. 

So  a  statute  which  says  an  ^office  shall  be  deemed 
absolutely  vacant**  on  failure  to  file  a  bond  within 
a  specified  time,  was  held  not  to  vacate  the  office 
ipBO  facto  by  such  failure,  but  merely  to  make  it  a 
cause  of  forfeiture.  State  v.  Toomer,  7  Rich.  L. 
216. 

This  was  held  in  an  action  against  sureties  on  the 
bond  who  sought  to  escape  liability  thereon  on  the 
ground  that  the  office  became  vacant  by  delay  in 
filing  the  bond. 

Likewise  a  statute  providing  that  a  person  shall 
*^orfeit  the  office**  to  which  he  may  have  been 
elected  by  acting  therein  without  having  given 
the  required  bond,  does  not  make  the  office  va- 
cant without  a  proceeding  to  declare  it  so  where 
such  cause  of  forfeiture  exists.  Foot  v.  Stiles,  67 
N.  Y.  880:  Cronin  v.  Stoddard,  97  N.  Y.  271, 

In  confiict  with  some  of  the  above  authorities, 
it  1b  held  in  California  that  a  statute  providing  that 
an  office  becomes  vacant  upon  the  happening  of 
certain  events,  one  of  which  is  the  failure  to  file  a 
bond  within  the  time  prescribed,  is  held  mandatory 
causing  a  forfeiture  of  tbe  office  if  the  bond  is  not 
filed  within  that  time.  People  v.  Perkins,  86  CaL 
600;  PBjne  v.  San  Francisco,  8  Cal.  122. 

So  in  Kansas  under  a  statute  substantially  the 
same  it  is  also  held  that  the  office  is  vacated  by  fail- 
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ure  to  file  the  bond  within  the  spedfled  time* 
State  V.  Matheny,  7  Kan.  887. 

Likewise  In  Florida  the  failure  to  give  bond 
within  the  thirty  days  specified  by  statute  was  held 
by  the  judges  of  the  supreme  court,  In  an  opinion 
rendered  to  the  governor  not  to  be  cured  by  per- 
formance nearly  a  year  afterward  under  a  statute 
declaring  that  for  such  failure  the  office  should  *'be 
deemed  vacant.**   Re  Atty-Gen.  14  Fla.  277. 

And  in  Virginia  a  statute  requiring  an  officer  to 
qualify  between  the  time  of  his  election  and  the 
begmning  of  his  term  of  office  is  held  mandatory, 
and  a  qualification  on  the  day  the  term  begins  la 
held  too  late.   Johnson  v.  ICann,  77  Va.  266. 

Again  in  Mississippi,  under  a  statute  providing 
that  an  "office  shall  thereby  become  vacant**  if  an 
officer  fails  to  give  a  new  bond  when  required  by 
the  proper  officers,  it  was  held  that  no  steps  to  de- 
clare the  office  vacant  were  necessary  in  order  to 
relieve  the  sureties  on  his  old  bond.  Bennett  ▼• 
State,  68  Miss.  666. 

But  this  is  manifestly  quite  a  different  case  from 
one  In  which  the  offer  of  a  bond  after  the  time 
specified  should  be  rejected,  and  the  decision  can- 
not fairly  be  regarded  as  in  confiict  with  the  ma- 
jority of  the  cases'above  cited. 

Where  a  statute  provided  that  a  person  should 
**f orf eit  his  right  to  the  office**  by  failure  to  give 
bond  within  a  specified  time,  and  made  It  the  duty 
of  a  derk  to  notify  the  governor  of  such  default 
and  of  the  latter  immediately  to  appoint  a  person 
to  fill  the  vacancy.  It  was  too  late  to  file  a  bond 
after  the  failure  to  file  it  within  a  specified  time 
had  been  certified  to  the  governor  and  an  appoint- 
ment made  by  him.    Falconer  v.  Shores,  87  Ark.  888w 

This  decision  does  not  neoeasarily  deny  the  right 
to  file  a  bond  after  the  time  specified  if  no  proceed- 
ings had  been  taken  to  enforce  the  forfeiture. 
But  although  a  statute  which  says  that  an  office 
shall  be  vacant  If  the  bond  is  not  given  within  ten 
days  is  merely  directory,  as  It  is  held  in  Indiana  to 
be,  failure  for  more  than  six  months  to. tender  tbe 
bond  wiU  be  deemed  an  abandonment  of  the  office 
and  prevent  a  quali^lng  if  the  delay  Is  not  ex- 
cused.   State  V.  Johnson,  100  Ind.  480. 

On  tbe  other  band,  although  such  a  statute  Is 
held  in  Kansas  to  be  mandatory  a  different  statute, 
which  provides  that  failure  to  qualify  within  the 
time  specified  ^'without  sufficient  cause**  shall  for^ 
felt  tbe  right  to  an  office,  does  not  prevent  qualify- 
ing after  the  time  specified  where  such  cause  for 
the  delay  existed.    Carpenter  v.  Titus,  88  Kan.  7. 

The  appointment  by  a  board  of  oounty  commis- 
sioners to  an  office  on  the  '^express  condition**  that 
a  bond  be  given  within  two  days,  will  not  prevent 
the  board  from  accepting  the  bond  after  three 
days.    State  v.  Ring,  28  Minn.  78. 

The  time  specified  for  giving  a  bond  does  not 
run  pending  a  contest  for  the  office.  People  v« 
Potter,  68  CaL  127;  Pearson  v.  WUson,  67  Miss.  Slfc 

Failure  to  file  a  bond  within  the  time  prescribed 
is  excused  where  It  Is  prevented  by  a  conspiracy 
of  the  officers  whose  duty  it  was  to  receive  it* 
Culver  V.  Armstrong,  77  Mich.  10^  B.  A.  B. 


See  also  21  L.  R.  A.  539;  35  L.  R.  A.  124. 
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to  test  defendant's  right  to  tbc  office  of  county 
eii'Iifor.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mestn.  Hill,  CKlliam  ft  Benson,  Fish- 
back  Hardin  and  L,  F.  Hart  for  appel- 
lant. 

Meun.  Ault  ft  Mnnns  for  respondent. 

Hoyttc/*.,  deliyered  the  opinion  of  the  court: 
The  relator  was,  at  the  time  of  and  prior  to 
the  election  held  in  181)0,  the  auditor  of  Sno- 
homish county.  At  said  election  respondent 
was  duly  elected  as  his  successor  in  office,  but 
did  not  qualify  by  taking  the  proper  oath  of 
office  and  giving  bond,  within  fifteen  days 
after  the  service  upon  him  of  notice  of  bis  elec- 
tion, as  reauired  by  the  statute.  About  the 
17ih  day  oi  January  following  his  election  he 
completed  his  qualification  by  complying  with 
the  statutes  in  that  regard,  and  entered  upon 
the  discharge  of  his  duties  as  such  auditor, 
whereupon  relator  brought  this  action  to  de- 
termine as  to  the  right  to  said  office  as  between 
blm^telf  and  said  respondent.  Under  this  state 
of  facts  it  is  contended  by  the  relator  that  the 
respondent,  by  his  failure  to  comply  with  the 
statute  as  to  qualification  within  the  time  there- 
in provided,  vacated  said  office,  and  that  under 
the  provisions  of  the  law  relating  thereto  he 
was  entitled  to  hold  over  until  the  election  and 
qualification  of  his  successor.  On  the  other 
hand,  the  respondent  contends  that  he  did  not 
lose  bis  right  to  said  office  by  reason  of  such 
failure  to  qualify,  and  that,  having  (qualified 
before  an^r  action  seeking  to  declare  said  office 
vai-ant,  his  right  to  the  same  became  vested. 
This  question  must  be  determined  by  the  con- 
struction of  our  statutes.  Section  2708.  Code 
1881,  is  as  follows:  "Every  auditor,  within 
fifteen  days  after  receiving  his  certificate  of 
election,  and  before  he  shalTenter  upon  the  dis- 
cbarge of  the  duties  of  his  office,  shall  .  .  ." 
And  from  the  language  used  it  will  be  seen 
tbat  js  was  the  duty  of  the  respondent  to  have 
fully  qualified  within  fifteen  days  after  notice 
of  bis  election;  and,  if  such  language  is  con- 
sidered mandatory,  it  would  conclusively  es- 
tablish the  position  contended  for  by  the  rela- 
tor. Is  it  mandatory  or  declaratory?  Such 
provisions  have  almost  universally  been  held 
to  be  simply  declaratory.  See  Chicago  v.  Oage, 
«5  111.  653;  BiopU  v.  HoUey,  12  Wend.  481; 
fitofe  V.  ChurehiU,  41  Mo.  41;  Stats  v.  Ptrrter, 
7  Ind.  204;  State  v.  FcOconer,  44  Ala.  696; 
Mechem,  Pub.  Oflf.  ^§  266,  266.  The  language 
of  this  section,  then,  if  standing  alone,  must, 
imder  the  authorities,  be  construed  as  beine; 
simply  declaratory.  In  fact,  as  we  understand 
tbe  position  of  relator,  he  does  not  question 
tbis  position,  and,  if  the  section  above  quoted 
stood  alone  in  our  statutes,  there  would  be  lit- 
tle ground  for  controversy  in  relation  to  the 
question  at  bar;  but  it  is  claimed  that  under 
tbe  language  of  this  section,  as  read  in  the  light 
of  sertiun  8063  of  the  Code,  it  must  receive  an 
eniireljr  different  construction  from  what  it 
^ould  if  standing  alone.  Said  last-named  sec- 
tion is  as  follows:  "  Every  office  shall  become 
vacant  upon  the  happening  of  either  of  the  fol- 
lowing events:  ...  the  death  of  the  incum 
licDt:  ...  his  refusal  or  neglect  to  take  his 
oatb  of  office  .  .  .  within  the  time  prescribed 
ty  law.  .  .  ."  In  determining  the  force  of 
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these  statutes,  this  well-settled  rule  must  bo 
borne  in  mind,  that  forfeitures  are  abhorred  by 
the  courts,  and  that,  when  it  is  reasonably  pos- 
sible so  to  construe  the  law  as  to  avoid  a  for- 
feiture, such  construction  will  be  adopted.  If, 
as  we  have  seen,  the  first  section  above  quoted 
is  clearly  declaratory  when  standing  alone,  the 
last  section  above  quoted  mieht  beheldto  have 
been  enacted  In  view  of  such  construction  of 
said  first  section,  and  the  Legislature  to  have 
intended  in  said  last  section  by  the  words 
* 'within  the  time  fixed  by  law"  not  within  fif- 
teen days,  as  named  therein,  but  within  the 
time  which  the  court  would  hold  to  be  covered 
by  said  section  when  construed  as  declaratory, 
and  not  mandatory.  With  such  a  construc- 
tion of  section  8068  all  difficulty  would  be  done 
away  with,  and  there  would  be  nothing  in  it  to 
change  the  rule  of  construction  which  would 
otherwise  obtain  as  to  said  section  2708.  Said 
section  8068  is  found  within  the  chapter  relat- 
ing to  the  filling  of  vacancies,  and  provides 
what  facts  shall  be  sufficient  to  authorize  the 
proper  authority  to  exercise  its  powers  in  that 
regard.  But  it  does  not  follow  that  the  person 
elected  has  lost  all  right  by  reason  of  his  fail- 
ure to  qualify.  The  object  of  such  provision 
will  be  fully  accomplished  by  holding  that  such 
failure  to  qualify  does  not  in  itself  work  a  for- 
feiture of  the  right  to  the  office,  but  simply 
authorizes  the  proper  authority  to  declare  such 
forfeiture,  and  fill  tbe  office  by  appointment. 
By  the  construction  force  would  be  given  to 
every  word  in  said  section  8068,  and  the  usual 
construction  preserved  as  to  the  other  section 
in  question.  Thus  construed,  the  proper  au- 
thority would  at  any  time  after  the  expiration 
of  the  fifteen  days  prescribed  by  the  statute 
have  the  power  to  declare  a  vacancy,  and  at 
once  fill  the  same  by  appointment,  and,  this 
having  been  done,  the  right  of  the  person  elect- 
ed to  the  office  would  be  determined  and  ended; 
but  until  such  action  was  taken  the  person 
elected  could,  by  qualifying  within  any  rea- 
sonable time  after  notice  of  his  election,  make 
perfect  his  title. 

If  this  were  a  new  <][uestion,  and  if  we  were 
to  take  as  the  foundation  of  our  decision  the 
fact  that  said  section  2708  would,  if  standing 
alone,  be  construed  as  declaratory,  and  would 
have  been  substantially  complied  with  by  qual- 
ification within  a  reasonable  time,  instead  of 
within  the  letter  of  the  statute,  this  construc- 
tion of  section  8068  would  be  more  reasonable, 
and  would  give  better  force  to  all  the  words  of 
both  statutes,  than  would  that  contended  for 
by  the  relator.  It  must  be  borne  in  mind  in 
this  connection  that  these  two  sections  are  not 
parts  of  the  same  Act,  and  a  different  rule  of 
construction  will  obtain  than  would  if  the  sub- 
stance of  section  8068  had  been  embodied  as  a 
part  of  section  2708.  If  the  Legislature  had 
provided  in  a  single  section  that  a  person  must 
qualify  within  fifteen  days,  and  that,  if  he  did 
not  do  so,  his  office  should  be  vacant,  there 
would  be  much  greater  force  in  the  argument 
of  relator  than  under  the  law  as  it  stands. 
There  have  been  numerous  adjudications 
benring  more  or  less  directly  upon  the  question 
here  involved,  some  of  which  seem  to  warrant 
the  contention  of  each  of  the  parties  to  this 
action.  We  shall  not  attempt  a  general  re- 
view of  the  cases,  but  shall  content  ourselves 
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with  a  brief  ezamiDation  of  the  question  in  the 
light  of  the  authorities.  Mechem  on  Public 
OfflccTs  lays  down  the  general  doctrine  as  fol- 
lows: "Statutes  usually  directory  and  not 
mandatory.  Failure  to  give  bond  within  time 
prescribed  does  not  work  a  forfeiture,  even 
though  the  statute  expressly  provide  that  upon 
a  failure  to  give  the  bond  within  the  time  pre- 
scribed the  office  shall  be  deemed  vacant,  and 
may  be  filled  by  appointment.  It  is  generally 
held  that  the  default  Is  a  ground  for  forfeiture 
only,  and  not  a  forfeiture  ipto  facto  "  The 
authorities  cited  by  the.relator  and  respondent 
respectively  satisfy  us  that  the  conclusion  to 
which  Mr.  Mechem  has  come  as  above  stated 
Is  warranted  thereby.  A  large  list  of  author- 
ities have  been  cited  by  the  respective  parties 
as  sustaining  or  contradicting  the  conclusion 
of  Mr.  Mechem  as  above  stated.  The  leading 
ones  cited  sustaining  the  text  above  quoted  are: 
State  V.  Toomer,  7  Rich.  L.  216;  Sprowl  v. 
Laiorenee,  83  Ala.  674;  Chicago  v.  Oage.  05 
HI  698.  Of  the  long  list  cited  by  the  relator 
upon  the  other  side  the  most  of  them,  though 
perhaps  tending  in  some  degree  to  sustain  the 
proposition  for  which  they  are  cited,  can 
easily  be  distinguished  from  this  case,  and  can 
have  but  little  force  in  deciding  this  question. 
For  instance,  be  cites  State  v.  Tucker,  54  Ala. 
905,  and  claims  that  it  not  only  decides  the 
question  adversely  to  the  text  above  quoted, 
but  that  it  substantially  overrules  the  case  of 
Bprouil  V.  Lavyrence,  supra;  while,  as  we  read 
this  case,  it  only  decides  that  a  Judicial  deter- 
mination as  to  the  existence  of  a  vacancy  is 
not  a  necessary  prerequisite  to  an  appointment 
to  fill  the  same,  and  to  us  it  seems  evident  that 
there  was  no  intention  to  overrule  the  case  in 
88  Ala.  abcvo  cited,  but  a  direct  intention  to 
affirm  said  case  and  distinguish  it  from  this. 
State  V.  Beard,  84  La.  Ann.  278,  Is  also  much 
relied  upon,  and,  if  the,statute,  the  construction 
of  which  was  involved  Id  that  case  were  like 
ours,  the  text  would  justify  the  citation;  but 
such  was  not  the  case.  The  statute  construed 
there  provided  thst  the  officer  should  qualifv 
within  a  definite  time  named,  and  that  a  fail- 
ure to  do  so  should  ipso  facto  work  a  forefeit- 
ure  of  the  office,  and  it  needs  no  argument  to 
show  that  the  language  of  the  court  in  con- 
struing a  statute  of  this  kind  could  throw  no 
liffht  upon  the  construction  of  our  statute. 
Tne  same  court  had  in  State  v.  Peck,dO  La.  Ann. 
281,  under  a  statute  which  was  not  dissimilar 
from  ours,  held  as  contended  for  by  respon- 
dent. Be  Aity-Qen.  14  Fla.  277,  was  decided 
without  argument,  and  upon  a  proceeding  sub- 
stantially ex  parte.  State  v.  Matheny,  7  Ean. 
827,  seems  squarely  in  point,  and  to  Justify  the 
contention  of  relator,  but  it  must  be  said 
with  reference  to  that  case  that  the  character 
of  statutes  of  this  kind,  and  the  tendency  of 
courts  to  hold  them  declaratory,  rather  than 
mandatorv,  received  no  attention  by  the 
Judge  deciding  it.  He  contented  himself  with 
putting  his  d^sion  solely  upon  the  language 
of  the  statute  of  the  state,  and,  so  far  as  ap 
pears  from  the  opinion,  the  controlling  reason 
therefor  may  as  well  have  been  the  fact  that 
one  section  provided  that  the  bond  should  be 
filed  within  twenty  days,  and  that,  therefore, 
it  must  be  filed  within  that  time,  or  not  at  all, 
as  upon  the  other  section,   which  was  some- 
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thing  like  our  section  8068.  What  the  Judge 
says,  in  decidiog  P&fpt$  v.  Taiylor^  67Cal.  620, 
is  entitled  to  but  little  weight,  as,  so  far  as  it 
relates  to  this  question,  it  was  pure  dicta.  Of 
all  the  cases  dted  by  relator  not  more  than  two 
or  three  can  be  said  to  be  squarely  in  point,  and, 
in  our  opinion,  they  would  not  Justify  us  in 
sustaining  the  contention  of  relator  when  that 
of  respondent  is  upheld  by  such  a  text-writer 
as  Mr.  Mechem,  and  bv  the  authorities  cited  by 
him,  espedallv  as  to  do  so  would  be  to  control 
and  change  what  is  conceded  to  be  the  ordi- 
nary and  proper  construction  of  the  section 
directly  relating  to  the  qualification  of  an 
officer  by  another  section  upon  a  different  sub- 
ject, the  language  of  which  can  be  given  force 
without  so  doing.  Under  some  statutes  the 
qualification  is  made  a  prerequisite  to  the  hold- 
ing of  the  office,  and  in  fact  that  which  be- 
stows the  office.  Under  such  statutes,  the 
failure  to  qualify  within  the  time  specified 
would  no  doubt  prevent  a  later  assertion  of 
any  right  thereto.  But  under  our  statute  it 
is  the  election  which  gives'  the  right  to  the 
office,  and  the  qualification  is  only  an  inciden- 
tal requirement  for  the  protection  of  the  public 
If  the  provisions  for  such  qualification  are  not 
timely  complied  with,  the  public  can  protect 
itself  by  declaring  a  vacancy  and  filling  the 
same  by  appointment;  but  until  such  acts  have 
been  done  the  force  of  the  election  has  not 
been  exhausted,  and,  upon  a  compliance  with 
Uie  incidental  duty  of  qualification,  is  given 
full  force.  The  construction  which  we  have 
above  contended  for  seems  to  us  reasonable 
and  proper.  Besides  any  other  construction 
should  be  avoided,  if  possible,  on  account  of 
the  hardship  and  injustice  that  would  be 
caused  thereby.  If  the  construction  contend  ed 
for  by  relator  is  to  obtain,  then  the  provisions 
of  our  statute  must  be  held  to  be  mandatory, 
and  if  they  are  mandatory  thev  cannot  be  re- 
lieved against  It  would  follow  that,  how- 
ever overwhelming  the  misfortune  or  necessity, 
a  failure  to  qualify  within  the  fifteen  days 
would  absolutely  forfeit  the  office,  notwith- 
standing the  fact  that  the  person  elected  tbere» 
to  should  have  qualified  the  day  after  the 
expiration  of  such  time.  But  it  is  said  by  the 
relator  that  the  provision  can  be  waived  bv  the 
public  through  their  proper  officers,  and  he 
seeks  to  meet  the  force  of  many  of  the  cases 
cited  by  respondent  by  the  assertion  that  they 
present  the  status  of  the  officer  after  such 
waiver  of  the  right  to  declare  forfeiture  by  the 
public.  If  the  requirements  are  declaratory, 
they  can  of  course,  be  waived,  and  perhaps  a 
failure  to  act  affirmatively  would  in  itself  con- 
stitute a  waiver;  but,  the  provisions  are  manda- 
tory, there  can  be  no  waiver  thereof.  A  defin- 
ite time  fixed  by  the  Legislature  in  a  statute, 
which  is  held  to  be  mandatory  in  all  its  provis- 
ions, cannot  be  extended.  So  soon  as  you  once 
hold  that  the  court,  or  any  other  power,  has  nu- 
t^ority  to  extend  the  time  fixed  bv  the  Legisla- 
ture, you  in  fact  hold  that  the  ststiite  is 
declaratory,  and  not  mandatory.  The  people, 
by  their  votes,  determine  their  choice  of  offi- 
cers, and  they  should  not  be  robbed  of  the 
fruits  of  such  choice  for  slight  or  insuffi- 
cient reasons;  and  to  hold  that  the  Legis- 
lature intended  to  rob  them  of  such  fruits 
by  reason  of  the  fact  that  their  choice  qualified 
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gizteen  days  instead  of  only  fifteen  after  notice 
of  bis  election,  would  only  be  Justified  when 
language  had  been  used  which  made  such  con- 
struction absolutely  necessary.  From  the 
expiration  of  the  fifteen  davs  after  notice  of 
his  election  until  the  date  of  the  qualification 
of  respondent  it  would  have  been  competent 
for  the  proper  authority  to  have  declared  the 
office  vacant  under  the  provisions  of  section 
8063,  but.  no  action  having  been  taken  there- 
under until  the  respondent  was  fully  qualified, 
bis  right  to  the  office  became  absolute. 

The  judgment  of  the  eouri  below  muet  be  af- 
firmed, 

Anders,  Oh,  J.  and  Stiles*  /.,  concur. 

On  May  12,  1892.  Dnnbar,/.,  filed  the 
following  dissenting  opinion. 

I  am  unable  to  agree  with  the  majority. 
Nor  do  I  think  that  a  plain  statutory  enact- 
ment setting  forth  specifically  circumstances 
under  which  an  office  becomes  vacent  should 
be  construed  out  of  existence  by  the  mere 
statement  of  the  theoretical  rule  that  '*forefeit- 
ures  are  abhorred  by  the  courts."  What  the 
courts  abhor  should  be  of  very   little  conse- 

Xueoce.  The  vital  question  is.  What  did  the 
egislature  Intend?  I  think  it  Is  an  excellent 
idea  for  courts  to  give  to  statutory  language 
its  plain  and  ordinuy  meaning.  Let  us  see 
what  the  language  of  section  8068  Is:  "Sec. 
8063.  Every  office  shall  become  vacant  on 
the  happening  of  either  of  the  following  events 
before  the  expiration  of  the  term  of  such 
officer:  Fh'et,  the  death  of  the  Incumbent; 
eecond,  his  resignation;  third,  his  removal; 
fourth,  his  ceasing  to  be  an  inhabitant  of  tht 
district,  county,  town,  or  village  for  which  he 
shall  have  been  elected  or  appointed,  or  with- 
in which  the  duties  of  his  office  are  to  be  dis- 
charged; Jj/ih,  his  conviction  of  an  Infamous 
crime  or  of  any  offense  Involving  a  violation  of 
bis  official  oath;  iixth,  his  refusal  or  neglect 
to  take  his  oath  of  office,  or  to  give  or  renew 
hii  official  bond,  or  to  deposit  such  oath  or 
bond  within  the  time  prescribed  by  law; 
tetent/i,  the  decision  of  a  competent  tribunal 
declaring  void  bis  election  or  appointment; 
eighth,  whenever  a  Judgment  shall  be  obtained 


a^nst  such  officer  for  breach  of  the  condition 
of  his  official  bond."  It  seems  to  me  that,  if 
the  Legislature  had  desired  to  enact  that  an 
office  should  become  vacant  upon  the  refusal 
or  neelect  of  the  office)  elect  to  take  bis  oath 
of  office  or  to  give  or  lenew  his  official  bond 
within  the  time  prescribed  by  law,  it  could 
not  have  expressed  itself  in  language  more 
dear  or  unambiguous.  Nothing  is  said  about 
a  * 'forfeiture  beiog  declared  by  the  proper  au- 
thority;" that  is  an  idea  expressed  by  the 
majority  opinion,  but  it  Is  not  found  anywhere 
in  the  law.  It  may  be  a  wise  amendment  to 
the  law,  but,  if  so,  it  must  be  incorporated  by 
legislative  enactment,  and  not  by  Judicial 
construction.  The  interpretation  of  the  ma- 
jority that  the  language  of  section  8063.  * 'with- 
in the  time  fixed  by  law,"  does  not  refer  to  the 
time  fixed  by  law,  :viz.,  within  fifteen  diiys, 
but  means  the  time  within  which  the  court 
would  hold  to  be  covered  by  said  section  when 
"construed  as  declaratory  and  not  mandatory,'* 
is  to  my  mind  an  interpretation  unwarranted 
by  any  rule  of  construction,  and  will  lead  lo 
results  most  confusing.  "Within  the  time 
prescribed  by  law"  is  a  very  common  legisla- 
tive expression  in  enactments  of  this  kind,  and 
ordinarily  I  am  inclined  to  think  that  in  look 
Ing  up  the  time  in  which  to  qualifv  under 
such  a  statute  the  mind  of  every  lavmao, 
practitioner,  or  judge  would  go  to  the  definite 
time  prescribed  bv  the  law.  It  Is  true  that 
hardships  may  arise  in  individual  cases  by 
construing  these  sections  as  mandatory,  but 
that  was  a  matter  for  the  Legislature  to  guard 
against.  It  is  evident  that  it  did  not  Intend 
that  the  refusal  of  the  officer  to  qualify  should 
alone  work  a  forfeiture,  for  the  law  specially 
provides  that  the  ueelect  to  qualify  shall  also 
cause  a  vacancy.  Neither  do  I  think  there  Is 
anything  unwise  in  the  requirement.  Officers 
are  elec^  not  for  the  benefit  of  individuals, 
but  for  the  benefit  of  the  community;  and,  if 
an  officer  is  so  careless  of  the  requirements  of 
law  under  which  be  Is  elected  that  he  neglects 
to  qualify,  it  is  a  fair  Indication  that  he  will 
be  neglectful  in  the  transaction  of  the  duties 
of  his  office. 
The  Judgment  should  be  reversed. 
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*i.  Where  nothings  appeaom  in  the  body 
of  a  note  to  indicate  who  is  the  maker, 

und  it  t8  siiTDed  by  a  person  who  affixes  to  his 

*HGad  notes  by  Rxed,  J. 


name  an  official  title  as  officer  of  a  corporation, 
the  note  Is  prinM  facie  that  of  tbe  person  so  si^rn- 
Infir;  but  It  Is  so  far  ambifiTuous  In  respect  to  tbe 
question  whether  the  officer,  or  the  corporation  is 
the  maker  that  parol  testimony  is  admiaaableto 
settle  it.  If,  however,  the  note  is  signed  by  the 
corporate  name,  followed  by  the  name  of  a  cor« 
poratlon  officer,  who  affixes  to  his  name  his  offi- 
cial title,  such  note  is  conoiuslvely  taken  to  be 
corporation  paper. 

8.   A  promiiory  note  made  in  this  form: 

"We  promise  to  pay  to  the  order  of the  sum 

of ;*»  and  signed,  "Warrick  Glass  Works. 


Nora.— Without  attempting  any  extended  anno- 
tation of  tbe  question  of  individual  liability  of 
officers  of  a  corporation  on  notes  signed  by  them 
for  the  corporation,  we  call  attention  particularly 
toLlebscherv.  Krau8,6LbR.  A.41M,  74  Wi8.8a7and 
Millerv.  Koach«6L.B.A.71,150MasB.140,both  of 
which  are  doeely  parallel  to  the  above  case;  also  to 
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McKensey  v.  Edwards  (Ky.)  8  L.  B.  A.  997,  and  note^ 
McGandless  v.  Belle  Plaine  Canning  Go.  i  L.  R.  A. 
8B0,  78  Iowa,  161.  which  present  exceptions  to  or 
the  converse  of  the  rule  above  adopted. 

For  agents*  liability  on  contracts,  see  also  note  to 
Farmers*  Co-operative  Trust  Co.  v.  Flovd  (Ohio)  IS 
L.R.A.84A. 


See  alFO  18  L.  R.  A.  533. 
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Nbw  Jersey  Court  of  Errors  and  Afpbalb. 


Fbb., 


J.  Price  Warrfot,  Pree.,— to  the  note  of*  the  cor- 
poration, and  not  the  note  of  Warriok,  or  the 
joint  note  of  Warrick  and  the  cor^ration. 

(February  29, 1882.) 

ERROR  to  the  Supreme  Court  holding  cir- 
cuit in  Gloucester  County  to  review  a 
Judgment  in  favor  of  plaintiff  in  an  action 
brought  to  recover  from  Reeve  the  amount  of 
apromissory  note  signed  by  the  Warrick  Glass 
Works,  J.  Price  Warrick,  President,  and  in- 
dorsed and  sold  by  Reeve  to  the  plaintiff. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr,  J.  J.  Crandall*  for  plaintiff  in  error: 

If  the  note  was  made  by  joint  makers,  the  in- 
dorser's  liability  did  not  attach  until  demand 
of  payment  had  been  made  upon  both  makers. 

Story,  Prom.  Notes,  §§  289,  255. 

The  notes  have  joint  makers. 

In  Apgar  v.  HiUr,  24  N.  J.  L.  814,  the 
Chief  Justice  says:  "As  to  the  payees  they 
were  all  principals  and  all  bound  Jointly  and 
severally  to  pay  the  debt." 

In  Daniel  on  Negotiable  Instruments,  g  94, 
it  is  laid  down  that  "if  a  note  runs  'We  prom- 
ise', and  is  signed  A.  B.  principal,  C.  D.  surety, 
it  is  still  the  joint  note  oi  both,"  citing  Hnnt  v. 
Adams,  5  Mass.  858.  4  Am.  Dec.  68;  Palmer 
V.  Grant,  4  Conn.  887;  Bamett  v.  Juday,  88 
Ind.  86;  Johnson  v.  King,  20  Ala.  270. 

The  note  being  perfect  on  its  face,  entirely  un- 
ambiguous, testimony  that  J.  Price  Warrick 
acted  as  agent  for  the  sole  purpose  of  avoiding 
and  escaping  liability  is  incompetent. 

Prutz  V.  BtanUm,  10  Wend.  271,  1  Am.  L. 
Cas.  5th  ed.  744;  Kean  v.  Dans,  21  NT.  J.  L.  692, 
47  Am.  Dec.  182:  PooleyY,  Harradine,  7  El.  & 
Bl.  481;  Strong  v.  Foster,  17  C.  B.  201. 

Assuming  the  proof  established  J.  Price 
Warrick,  to  be  president,  no  agency  was  there- 
by established  to  pledge  the  credit  of  the  cor- 
poration. 

See  Titus  v  Cairo  A  F.  B.  Co,  87  N.  J.  L. 
102;  MchoU  V.  WiUiams,  22  N.  J.  Eq.  68. 

Mr,  Lewis  Starr,  for  defendant  in  error: 

"We"  does  not  show  the  plurity  of  makers 
because  in  ordinary  parlance  it  is  most  natural 
to  designate  a  corporation  by  the  word  "we," 
because  it  is  suggestive  of  an  aggregation  of 
individuals. 

For  a  determination  as  to  who  is  bound  by 
an  instrument  of  the  kind,  it  is  proper  to  refer 
to  t^e  signature. 

Randolph,  Com.  Paper,  §  129. 

The  addition  of  an  official  title  to  the  signa- 
ture of  the  officer  is  a  mere  description  of  the 
person  and  makes  it  doubtful  who  was  intend- 
ed to  be  bound.  Such  ambiguity  may  be 
explained  by  parol  testimony. 

Abbott,  Trial  Ev.  87;  Randolph.  Com.  Paper, 
g  147;  Dan.  Neg.  Inst.  ^  418;  1  Parsons,  Bills 
&  Notes,  168;  Kean  v.  Dams,  21  N.  J.  L.  688, 
47  Am.  Dec.  182;  Ghaddock  v.  Tannese,  85  N. 
J.  L.  528;  Apgar  v.  Eiler,  24  N.  J.  L.  815; 
ShotvM  V.  McKown,  5  N.  J.  L.  828. 

The  notes  in  question  are  umambiguous 
and  on  their  face  they  show  conclusive  evid- 
ence of  a  corporate  promise  alone,  and  that  the 
officer  whose  name  was  signed  is  not  liable 
thereon. 

Draper  y.  Massachusetts  Steam  Heat  Co,  6 
Allen,  888;  Atkins-v,  Brown,  59  Me.  90;  Castle 
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Y.  Belfaet  Foundry  Co,  72  Me.  167;  24e6MA^  y. 
Kraus,  5  L.  R  A.  496,  74  Wis.  887;  FaUc  v. 
Mod>s,  127  U.  S.  597,  82  L.  ed.  266;  Carpenter 
V.  Famsworth,  106  Mass.  561,  8  Am.  Rep.  860; 
Bean  y.  Pioneer  Min.  Co,  66  Cal.  451,  56  Am. 
Rep.  106;  Miller  v.  Boaeh,  6  L.  R.  A.  71.  150 
Mass.  140;  Chipman  v.  Foster,  119  Mass.  189. 

A  note  in  this  form  "We  promise  to  pay" 
etc.,  signed  "W.  B.  S.  Sec'y,"  and  sealed 
with  the  corporate  seal,  has  been  held  in  Indi- 
ana to  be  a  note  of  the  corporation. 

Means  y.  8wormstedt^.32  ind.  87, 2  Am.  Rep. 
880.  See  also  Latham  v.  Houston  Flour  MiUe 
68  Tex.  127;  Randolph,  Com.  Paper,  §  143; 
Newmarket  8a/v,  Bank  v.  QiUet,  100  HI.  254, 
89  Am.  Rep.  89. 

Reed»  /.,  delivered  the  opinion  of  the 
court: 

This  cause  was  tried  at  the  Gloucester  cir- 
cuit. The  action  was  broueht  upon  certain 
promissory  notes,  of  which  toe  following  is  a 
copy: 

"Glassboro,  N.  J. .  Dec.  18, 1890.  $97  70-100. 
Three  months  after  date  we  promise  to  pay  to 
the  order  of  Thos.  Reeve,  at  the  First  National 
Bank  of  Glassboro,  ninety-seven  and  70100 
dollars,  wiihout  defalcation,  value  received. 
Warrick  Glass- Works.  J.  Price  Warrick, 
Pres." 

Two  additional  notes,  one  for  $90.80  and 
another  for  $140.10,  were  in  the  same  form. 
Each  was  indorsed  by  the  payee,  and  held  for 
value  by  the  First  National  Bank  of  Glassboro. 
At  maturity  a  demand  of  payment  was  made 
at  the  bank  upon  the  Warrick  Glass- Works,  pay- 
ment refused,  and  notice  of  protest  duly  given 
to  Reeve,  the  payee  and  indorser.  The  de- 
fense interposed  by  the  defendant's  counsel 
was  that  the  note  was  signed  by  the  Warrick 
Glass- Works  and  by  J.  Price  Warrick  as  Joint 
makers;  that  demand  of  payment  should  have 
been  made  upon  each  of  the  Joint  makers; 
and  therefore  It  was  insisted  that  the  fail- 
ure to  make  a  demand  upon  Warrick  re- 
lieved the  indorser  from  liability.  The  only 
facts  proved  in  the  case  bearing  upon  the  ques- 
tion mooted  were  that  the  note  was  given  by 
the  corporation  for  feed  furnished,  and  that 
J.  Price  Warrick  was  the  president  of  ihe  com- 
pany. At  the  conclusion  of  the  plaintiffs  case 
a  motion  to  nonsuit  was  made  and  overruled. 
This  action  of  the  trial  court  was  the  subject 
of  the  only  material  exception. 

We  are  of  the  opinion  that  the  refusal  to 
nonsuit  was  correct.  The  note  was  that  of  the 
Warrick  Glass- Works  alone.  The  demand  of 
payment  was  properly  made  upon  the  corpor- 
ation only.  The  cases  in  which  the  liability 
of  parties  to  paper  similar  to  this  is  determined 
are  not  uniform  in  their  results.  Indeed,  great 
contrariety  of  views  can  be  found  in  the  de- 
cisions upon  this  question.  A  detiiiled  exam- 
ination of  those  cases  would  not  result  in  much 
profit.  The  result  of  the  best- considered  de- 
cisions is  this:  Where  nothing  appears  in  the 
body  of  a  note  to  indicate  the  maker,  ana  the 
note  is  signed  by  a  corporate  name,  under 
which  name  appears  the  name  of  an  officer  of 
the  company,  with  his  corporate  official  title 
affixed  thereto,  in  such  case  the  note  is  taken 
conclusively  to  be  that  of  the   corporation. 
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Where,  however,  a  note  drawn  In  a  similar 
form,  except  as  to  the  signatures,  is  subscribed 
by  the  name  of  an  officer  of  a  cor]x>ration,  to 
which  name  is  affixed  his  title  as  an  officer  of 
a  particular  corporation,  the  result  is  not  the 
same.  In  respect  to  notes  drawn  in  the  last- 
mentioned  form,  the  courts  in  most  of  the  states 
hold  that  there  is  an  ambiguity  arising  out  of 
this  manner  of  coupling  the  names  of  the  nat- 
ural person  and  of  tlie  corporation.  It  is  there- 
fore open  to  the  parties  to  introduce  extriosic 
testimony  to  disclose  facts  from  which  it  can 
be  concluded  which  of  the  parties  should  be 
regarded  as  the  maker.  In  this  state  the  rule 
is  that  a  note  drawn  in  this  form  is  prima  facie 
tb6  note  of  the  person  sigoing  and  not  the  note 
of  the  corporation;  but  this  is  only  a  disputable 
presumption,  and,  upon  the  ground  of  an  ex- 
isting ambi^ity  concerning  Uie  maker,  evid- 
enoe  is  admissible  to  show  that  it  was  intended 
to  be  the  note  of  the  corporation,  which  evid- 
ence can,  of  course,  be  met  with  counter-evid- 
ence of  the  same  character.  This  rule  was 
definitely  settled  in  the  case  of  Kean  y.  Dati», 
21  N.  J.  L.  088,  47  Am.  Dec.  182.  In  this 
case  a  note  was  signed,  "JohnEean.  Prest  F. 
&  S.  8.  R.  R.  Co."  It  was  held  to  be  prima 
facie  the  note  of  Eean,  but  it  was  held  that  parol 
evidence  might  be  introduced  to  show  whether 
it  really  was  the  personal  note  of  the  officer  or 
was  the  note  of  the  railroad  com  pan}'.  If, 
therefore,  the  present  notes  had  been  signed, 
"J.  Price  Warrick,  President  of  the  Warrick 
Glass  Works,"  it,  in  the  absence  of  parol  testi- 
mony to  show  a  contrary  intention,  would  be 
regarded  as  the  note  of  Warrick.  As  the  notes 
are  signed  with  the  name  of  the  corporation, 
followed  by  the  words,  "J.  Price  Warrick, 
Pres.,"  they  are  taken  to  be  corporation  paper. 
This  conclusion  seems  to  rest  upon  rational 
pTouDd.  The  name  of  the  corporation  signed 
first  stands  as  a  principal,  and  that  of  the  offi- 


cer a3  agent.  The  name  of  a  corporation,  so 
placed,  raises  the  implication  of  a  corporate 
liability.  To  so  place  it  requires  the  hand  of 
an  agent.  The  name  of  an  officer  of  such  cor- 
poration, to  which  name  the  official  title  is 
appended,  put  beneath  the  corporate  name, 
implies  the  relation  of  principal  and  agent.  It 
means  that,  inasmuch  as  every  corporate  act 
must  be  done  by  a  natural  person,  this  person 
is  the  agent  by  whose  hand  the  corporation  did 
the  particular  act.  This  form  of  signature  is 
just  as  significant  in  respect  to  the  notes  in 
question  as  if  the  name  the  *' Warrick  Glass 
Works"  had  been  written,  "Per  Warrick, 
Agent."  The  following  are  cases  in  which 
notes  in  similar  form  to  those  now  in  suit  have 
been  held  to  be  solely  the  notes  of  the  corpor- 
ation whose  name  first  appeared,  followed  by 
the  name  of  an  officer:  Bean  v.  Pioneer  Min, 
Co,  66  Cal.  461,  56  Am.  Rep.  106;  Atkins  v. 
Brown,  50  Me.  90;  CaiOe  v.  Belfait  Foundry 
Oo.  72  Me.  167;  Miller  v.  Boach,  150  Mass.  140, 
6  L.  R.  A.  71;  Draper  v.  Afassachtuetis  Steam- 
Heat  Go,  5  Allen.  888;  Liebeeher  v.  Kratu,  74 
Wis.  887,  5  L.  R.  A.  406. 

I  do  not  perceive  any  significance  in  the  use 
of  the  words,  "We  promise  to  pay,"  instead  of 
"The  company 'promises  to  pay."  The  conten- 
tion was  that  the  use  of  these  words  raised  an 
implication  that  it  was  the  joint  note  of  the 
corporation  and  Warrick,  fiut,  as  has  been 
remarked  in  more  than  one  of  the  cases  dted, 
in  which  the  notes  contained  a  promise  in  like 
form,  the  word  *'we"  is  often  used  by  a  cor- 
poration aggregate.  Draper  v.  MatiachustitU 
Steam  Heat  Go.,  attpra;  aean  v.  Pioneer  Min. 
Co,  eupra;  Randolph,  Com.  Paper,  §  143. 

Our  conclusion  is  that  the  demand  was  made 
upon  the  only  maker,  and  therefore  the  refusal 
01  the  trial  judge  to  nonsuit  was  right . 

Judgment  afflrmed. 


CALIFORNIA  SUPREME  COURT. 


E.  ARCHER,  Appt, 

SALINAS  CITY,  Bespt. 

( ObL ) 

!•  Adedlcatioii  to  the  public  of  Uu&d  for 
a  p&rk  la  effected  by  the  owner  of  a  traot 
which  lies  within  an  incorporated  town  if  he 
makes  and  records  a  map  by  which  the  tract  is 
subdivided  into  blocks  and  lots  which  are  bound- 
ed by  streets  oonneotlng  with  streets  of  the  town 
already  laid  oat,  marlcs  a  space  thereon  *^park," 
and  sells  lots  which  aocordlnff  to  the  map  face  the 
park,  holding  out  Its  existence  as  an  Inducement 
to  purchasers. 

£«  l>ela,y  on  the  part  of  » town  in  nain^ 
Uuid  which  lia«  been  dedicated  to  it  for 

a  park  will  not  impair  its  rl£:ht  thereto. 

8.  A  Ithowgh  acceptance  ia  neceaaary  in 
caee  of  an  offer  to  dedicate,  actual  dedl- 

KoTB.— For  notes  on  dedication  of  land  for  a  pub- 
lic park,  see  Clarke  y.  Providence  (R.  I.)  1 L.  R.  A. 
Q5;  West  Chicaflro  Park  Comrs.  v.  McMullen  (HI.) 
le  L.  B.  A.  215;  At^-Gen.  y.  Abbott  (Mass.;  13  L.  R. 
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cation  wia  vest  title  in  the  public  without  aooept- 
anoe. 

4.  A  dedication  to  the  public  of  a  por* 
tion  of  land  which  is  subject  to  a  por- 
chase«money  mortg^ag^e,  will  be  supe- 
rior to  the  claim  of  the  mortgagee  if  he  accepts 
a  reconveyance  in  satisfaction  of  the  mortgage. 

(January  21, 189&) 

APPEAL  by  plaintiff  from  a  judgment  of  the 
Superior  Court  for  Monterey  County  in 
favor  of  defendant  in  an  action  brought  to 
quiet  the  title  to  certain  real  estate  to  which 
defendant  had  set  up  an  adverse  claim.  Jf" 
flrmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  S.  P.  Oeil  and  H.  V.  Moore- 
honse  for  appellant. 

Messrs,  W.  M.  R.  Parker  and  B.  V.  Sar- 
g^ent  for  respondent. 

Harrison,  J*.,  deliyered  the  opinion  of  the 
oourt: 

Action  to  miiet  title  to  a  block  of  land  in  Sa- 
linas City.    Judgment  was  rendered  for  the 
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defendant  upon  the  ground  tbat  the  land  in 
question  had  been  dedicated  for  use  as  a  pub- 
lic paik.  From  this  Judgment,  and  an  order 
denying  a  new  trial,  the  plaintiff  has  ap- 
pealed. 

The  land  in  question  is  a  portion  of  a  larger 
tract  of  about  200  acres  within  the  limits  of 
6alinas  City,  of  which  the  plaintiff  was  the 
owner  on  January  16,  1874,  when  he  conveyed 
the  same  in  fee  to  W.  H.  Stone  for  the  sum  of 
$25,000,  and  received  from  him  $6,000  in 
money,  and  a  mortgacre  on  the  same  property 
to  secure  the  remamfng  $20,000.    This  mort- 

fage  was  renewed  in  1878,  and  on  December 
4,  1880,  Stone  reconveyed  a  portion  of  the 
tract,  including  the  block  in  question,  in  satis^ 
faction  of  the  mortgage  debt,  and  other  obliga- 
tions of  his  to  the  plaintiff.  In  July,  1874, 
Stone  caused  the  tract  to  be  surveyed  and  sub- 
divided into  blocks,  with  streets  connecting 
with  other  streets  that  had  been  laid  out  in  Sa- 
linas City,  marking  the  blocks  with  stakes  set 
in  the  ground;  ana  on  the  12th of  March,  1875, 
filed  in  the  recorder's  of  Monterey  county  a 
map  of  the  tract,  showing  these  streets  and 
blocks,  and  the  subdiyisions  of  the  blocks. 
Upon  this  map  the  block  in  question  is  laid 
down  as  bounded  by  Park  street,  Homestead 
avenue.  Central  avenue,  and  Villa  street,  and 
is  itself  marked  "Central  Park."  Prior  to  the 
filing  of  the  map.  Stone  bad  advertised  in  sev- 
eral newspapers  that  a  sale  of  the  tract  would 
be  held  March  16,  1875,  and  had  made  and  cir- 
culated copies  of  the  map,  and  on  the  day  of 
the  sale  he  had  an  enlarged  copy  of  the  map 
upon  the  ground,  and  sold  at  public  auction  a 
very  larse  number  of  the  lots  according  to  the 
map.  In  the  advertisement  of  the  sale  it  was 
stated  that  'in  the  center  of  this  plat  is  located 
and  held  in  reservation  a  block  580  feet  square 
for  a  city  park."  At  the  sale  it  was  represent- 
ed that  the  square  had  been  laid  out  for  9.  city 
park,  and  the  auctioneer  made  frequent  refer- 
ences to  this  park  as  an  inducement  to  pay  ad- 
vanced prices  for  lots  in  its  vicinity,  and  the 
lots  around  it  were  sold  at  much  higher  prices 
than  those  remote  from  it.  Stone  was  present 
at  the  sale,  and  made  no  objection  to  any  of 
these  representations.  Nearly  all  of  the  lots 
upon  the  streets  bounding  the  park  and  front- 
ing thereon  were  sold  at  the  sale,  and  during 
several  years  after  the  auction  other  lots  were 
sold  with  reference  to  the  map;  and,  after  the 
conveyance  tq  the  plaintiff,  deeds  were  execut- 
ed by  him  with  reference  to  the  map  as  late  as 
1887.  Previous  to  the  auction  sale.  Stone  had 
caused  the  land  within  this  block  to  be  laid  out 
and  planted  with  trees,  and  for  several  years 
thereafter  be  kept  it  fenced  and  had  the  trees 
cared  for,  and  about  1884  the  plaintiff  cut  some 
of  the  trees  down,  and  hauled  away  the  wood, 
under  the  claim  that  he  was  the  owner  of  the 
land.  It  does  not  appear  that  the  city  ever 
made  any  improvements  upon  the  park  or  took 
any  steps  with  reference  to  it  until  some  time 
in  ld(i7.  when  it  took  possession  of  the  block, 
and  very  soon  thereafter  the  plaintiff  com- 
menced this  action. 

Upon  the  foregoing  facts  we  are  of  the  opin- 
ion that  Stone  dedicated  the  land  in  conlrover 
sy  for  use  as  a  public  park,  and  that  the  finding 
of  the  court  that  the  land  was  so  dedicated  is 
fully  sustained  by  the  evidence.  When  the 
owner  of  property  which  is  within  the  limits 

16L.lt  A. 


of  an  incorporated  city  or  town  makes  and  rec- 
ords a  map  of  such  property,  by  which  he  sub- 
divides the  same  into  blocks  and  lots  bounded 
by  streets  which  are  continuations  of  other 
streets  already  laid  out  by  the  dty  or  town,  and 
sells  and  conveys  the  lots  abutting  upon  those 
streets,  he  thereby  dedicates  to  the  public  the 
streets  so  laid  out  by  him  as  prolongations  of 
other  streets,  as  well  as  the  other  streets  which 
are  laid  out  upon  such  map  intersecting  and 
connecting  the  same;  and  if.  upon  such  map 
or  plan,  he  has  designated  a  space  or  block  as  a 
public  park,  such  space  or  block  is  as  fully 
dedicated  to  public  use  as  are  the  streets  de- 
lineated thereon.    The  purchasers  of  suc'i  lots 
have  not  merely  an  easement  in  the  streeta 
upon  which  the  lots  abut,  but  all  of  the  streeta 
are  set  apart  for  the  purpose  of  enabling  such 
purchasers  to  have  reciprocal  intercourse  with 
the  public  outside  of  the  subdivided  tract,  and 
are  thus  themselves  dedicated  to  the  entire 
public  for  all  purposes  to  which  streets  can 
properly  be   applied.     The  same  principles 
which  are  applicable  to  the  dedication  of  pub- 
lic streets  apply  to  the  dedication  of  a  public 
park  or  square.    All  dedications  for  public  use 
are  to  be  considered  with  reference  to  the  pur- 
pose of  which  the  dedication  is  made,  or  the 
use  to  which  the  property  dedicated  may  be 
applied   and   that   purpose   may    be    ascer- 
tained by  the  designation  which  the  owner 
has  afilxed  to  the  land  upon  the  map,  whether 
it  be  a  street,  a  school  lot,  or  t  public  park. 
The  setting  apart  of  a  public  park  upon  such 
map  is  for  the  convenience  and  enjoyment  of  the 
inhabitants  of  the  place,  and,  as  it  enhances  the 
value  of  the  private  property  fronting  thereon, 
so  the  owner  who  has  dedicated  it  is  presumed 
to  have  received,  in  the  increased  prices  for 
which  that  property  was  sold,  the  compensa- 
tion for  its  surrender  to  the  public  as  a  public 
park.    The  word    "park,"  written    upon   a 
block  of  land  desi^ated  upon  a  map.  is  as 
significant  of  a  dedication,  and  of  the  use  to 
which  the  land  is  dedicated,  as  is  the  word 
"  street,"   written     upon    such   map.      The 
word  carries  with  itself  the  idea  of  an  open 
or  inclosed  tract  of  land  for  the  comfort  and 
enjoyment  of  the  inhabitants  of  the  citv  or 
town  in  which  it  is  located,  and  is  so  defined 
by  lexicographers.    In  England    the    word, 
when  applied  to  an  inclosed  tract  of  land  in 
the    country,    has  a   different   signification, 
and  signifies  that  the  lands  inclosed  are  the 
private  grounds  of  the  proprietor.    In  this 
country,  too,  a  man  may  inclose  his  own  land 
and  style  it  a  "park,"  or  give  that  name  to  his 
place,  without  giving  to  the  public  any  right 
to  its  use,  for  in  such  a  case  there  would  be 
no  semblance  of  dedication;  but  the  meaning 
of  a  word  is  to  be  determined  by  the  circum- 
stances connected  with  its  use.    In  London, 
as  well  as  in  any  city  in  this  country,  the  term 
"park"  signifies  an  open  space  intended  for 
the  recreation  and  enjoyment  of  the  public, 
and  this  signification  is  the  same  whether  the 
word  be  used  alone,  or  with  some  qualifying 
term,  as  "Hyde  Park,"  or  "Regent's  Park,^ 
or,  as  in  the  present  case,  "Central  Park." 
Upon  this  point  the  authorities  are  uniform. 
Watertoion  v.  Cowen,  4  Paige,  513,  8  L.  ed. 
540;  Pnee  v.  Plainfield,  40  N.  J.  L.  608;  Oar^ 
ter  V.    Portland,  4  Or.   839;    Cincinnati  v. 
White,  81 U.  S.  6  Pet.  431,  8  L.  ed.  462;  Anoan 
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T.  Portland,  8  B.  Mon.  246;  San  Leandro  v. 
Le  BreUni,  72  Cal.  170;  DUl.  Mun.  Corp.  t^g 
640,  644.  Dedication  is  an  ultimate  fact  de- 
pendent upon  tbe  establisbment  of  other  facts, 
and  is  to  be  found  from  tbe  evidence  pre- 
sented to  tbe  court.  Harding  v.  Jasper,  14 
C&l.  648.  It  results  from  tbe  acts  of  the  owner 
of  the  land,  coupled  wiib  tbe  intent  with 
whicli  he  does  those  acts.  It  may  be  express 
and  completed  by  a  single  act.  as  when  the 
land  is  dedicated  by  deed;  or  it  may  be  im- 
plied from  a  series  of  acts,  as  when  the  owner 
Bubdiviiles  a  tract  of  land  into  blocks  and 
streets,  and  causes  a  map  of  such  subdivision 
to  be  recorded,  and  sells  tbe  several  subdivis- 
ions which  front  upon  those  streets.  When- 
ever the  dedication  is  complete,  the  property 
thereby  becomes  public  property,  and  the 
owner  loses  all  control  over  it,  or  right  to  its 
use.  Even  though  the  acceptance  presumed 
from  an  express  dedication  may  not  impose 
upon  the  public  all  the  obligations  that  an  ex- 
press acceptance  would  impose,  yet  the  owner 
ts  as  much  concluded  by  his  dedication  in  the 
one  case  as  in  the  other.  If  the  dedication  is 
complete  by  bis  act,  whether  express  or  im- 
plied, it  is  thereafter  irrevocable  by  him,  and 
the  effect  of  such  dedication  cannot  be  quali- 
fied by  any  act  or  declaration  thereafter  made 
on  his  pari.  Tbe  property  dedicated  has  be- 
come public  property,  impressed  with  the  use 
for  which  it  was  dedicated,  and  neither  can 
tbe  public  divert  it  from  that  use  nor  can  it  be 
lost  by  adverse  pi)ssession.  Nor  18  tbe  effect 
of  such  dedication  impaired  by  any  delay  in 
the  use  of  the  land  for  which  it  was  set  apart. 
Such  failure  to  make  use  of  tbe  laud  does  not 
authorize  the  owner  to  resume  possession. 
Tbe  public  can  thereafter  appropriate  the  land 
to  the  use  for  which  it  was  dedicated,  when- 
ever convenience  or  necessity  may  suggest. 

A  distinction  is  to  be  observed  between  act- 
nal  dedication  and  an  offer  to  dedicate.  In 
the  latter  case  there  must  be  an  acceptance  on 
bebalf  of  the  public  before  the  dedication  is 
complete,  and  the  owner  may  at  any  time  be- 
fore such  acceptance  revoke  the  offer,  while  in 
the  former  case  the  acceptance  will  be  pre- 
sumed from  the  benefit  ansing  from  tbe  dedi- 
cation. Tbe  acceptance  of  an  offer  to  dedi- 
cate may,  moreover,  be  formal,  as  by  resolu- 
tion on  the  part  of  the  city,  or  it  may  be  im- 
plied, as  by  user  or  adaptation  for  use,  as  in  the 
improvement  of  the  streets.  Merely  recording 
t  map  of  the  subdivided  tract,  or  simply  desig. 
Dating  the  streets  and  blocks  by  stakes  or 
monuments  upon  tbe  ground,  would  consti- 
tute no  more  than  an  offer  to  dedicate. 
\^  hether  tbe  owner,  by  making  sales  accord- 
io?  to  such  map  or  designation,  has  made  the 
offer  with  reference  to  other  streets  than  those 
by  which  the  lots  sold  are  bounded,  is  a  fact  that 
the  court  must  determine  from  the  circum- 
stances of  each  case,  such  as  the  number  of 
gales,  their  proximity  to  tbe  street  claimed  to 
have  been  dedicated,  the  use  to  which  the 
land  has  been  put,  and  the  means  by  which, 
or  the  extent  to  which,  the  streets  have  been 
brought  into  connection  with  other  streets  or 
highways.  The  owner,  after  selling  some  of 
the  lots  according  to  such  map,  might,  either 
with  the  consent  of  the  purchasers,  or  if  he 
should  himself  repurchase  all  of  tbe  lots  so 
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sold,  withdraw  such  offer  at  any  time  before 
the  public  had  acquired  any  interest  in  the 
streets,  either  from  formal  acceptance  or  by 
actual  user.  Rowan  v.  Portlarid,  8  B.  M(»n. 
286.  In  San  Leandro  v.  Le  Breton,  72  Cal. 
170,  it  was  held  that  the  sale  of  the  blocks  op- 
posite the  space  designated  on  the  map  a3 
•'Court  Square,"  with  other  lots  and  blocks 
upon  the  map,  effected  such  a  dedication  of 
that  space  that  it  could  not  afterwards  be  re- 
voked by  the  owner.  The  principles  relative 
to  dedication  and  an  offer  to  dedicate  which 
are  laid  down  in  that  case  are  in  accord  with 
the  law  upon  that  subject,  as  well  as  with 
previous  decisions  in  this  state,  and  should 
have  controlling  effect  in  tbe  present  case. 
The  failure  to  observe  this  distinction  between 
a  dedication  and  an  offer  to  dedicate  explains 
tbe  apparent  discrepancv  in  the  language  used 
in  various  opinions,  where  it  is  said  that  a 
dedication  is  not  complete  until  the  city  has 
^ven  its  acceptance.  In  this  state,  however. 
It  has  been  the  uniform  rule,  whenever  the 
question  has  been  presented  for  decision,  that, 
whenever  an  actual  dedication  has  been  made, 
no  acceptance  is  required,  but  will  be  pre- 
sumed, even  though  there  may  not  from  such 
dedication  be  imposed  upon  the  public  an  ob- 
ligation to  make  expenditures  upon  the  streets. 
Larding  v.  Jasper,  14  Cal.  642;  Stone  v.  Brooks^ 
85  Cal.  497.  in  Hayward  v.  Mam&r,  70  Cal. 
476,  Castro,  the  owner  of  the  land,  made  and 
recorded  a  map  of  the  town  of  San  Lorenzo 
in  1856,  on  which  the  street  in  question  was 
delineated,  and  made  some  sales  of  land  ac- 
cording to  that  map.  The  street,  however, 
was  not  opened  to  the  public,  or  even  used  as 
a  public  road.  Within  less  than  a  year  after 
making  the  map  he  conveyed  a  portion  of  the 
tract  so  laid  out,  including  tbe  place  marked 
for  this  street,  and  it  was  thereafter  held  in 
possession  under  said  conveyance.  The  town 
was  not  incori)orated  until  1876,  and  after 
such  incorporation  its  authorities  accepted  this 
alleged  dedication.  The  court  held  that  these 
acts  of  Castro  were  only  an  offer  to  dedicate, 
which  was  revoked  by  his  conveyance  of  the 
tract  before  the  actual  acceptance.  In  Phil' 
lips  V.  Dap,  82  Cal.  24,  tbe  owner  had  made 
a  map  of  the  tract,  marked  streets  and  sub^ 
divisions  upon  the  ground,  and  made  sales  of 
a  few  of  the  lots  according  to  such  map  and  sub- 
division. The  land  was  not,  however,  within 
the  limits  of  any  city  or  town,  and  the  streets 
were  not  traveled,  but  were  kept  from  use  by 
tbe  public  by  fences  inclosing  the  entire  tract. 
Tbe  lots  conveyed  by  the  owner  were  after- 
wards repurchased  by  him,  and  a  sale  made  of 
the  entire  tract,  including  the  streets,  before 
any  map  was  recorded.  The  court  held  that 
these  circumstances  amounted  to  only  an  of- 
fer to  dedicate  the  streets,  and  that  the  sale  of 
the  entire  tract  operated  as  a  revocation  of 
such  offer.  In  Eureka  v.  Groghan,  81  Cal. 
524,  the  owner  of  the  land  made  a  conveyance 
in  1870,  describing  the  tract  conveyed  with 
reference  to  certain  streets  as  they  would  exist 
if  projected  through  the  tract,  and  about  four 
months  afterwards  sold  the  portion  covered  by 
these  streets.  It  was  held  that  the  first  con- 
veyance was  no  more  than  an  offer  to  dedi- 
cate, which  was  revoked  by  the  second  con- 
veyance; distinguishing  the  case  from  those 
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Id  wblch  tDe  owner  baa  himself  platted  the 
land  into  blocks  and  streets,  and  sold  the  lots 
Tviih  refereDce  to  such  streets.  In  Eureka  y. 
Armstrong,  88  Cal.  628,  the  dedication  was 
held  complete,  for  the  reason  that  the  offer 
bad  been  formally  accepted  before  any  at- 
tempt at  revocation  was  made.  There  is  noth- 
ing decided  in  People  ▼.  Bud,  81  Cal.  70,  in- 
consistent  with  the  foregoing  principles,  al- 
though there  are  certain  expressions  in  the 
opinion  in  that  case  that  may  seem  at  variance 
therewith  but  they  were  obiter  dicta,  or  side  re- 
marks and  unautborative  views  of  the  justice 
who  wrote  the  opinion.  That  the  court  did 
not  intend  to  lav  aown  any  different  rule  trom 
that  which  is  given  in  Stone  v.  Brooks,  eupra, 
or  to  qufdify  or  limit  the  authority  of  that  case, 
is  evident  from  the  fact  that  that  case  and 
others  are  cited  on  page  78, 81  Cal..  as  author- 
ity for  the  proposition  that  "where  the  owner 
surveys  ana  plats  his  property,  and  makes 
sales  of  lots  with  reference  to  such  plat,  the 
streets  designated  thereon  are  irrevocably  dedi- 
cated to  the  public  as  streets."  In  fact,  the 
question  itself  was  not  presented  for  decision, 
inasmuch  as  the  facts  in  People  v.  Beed  showed 
that  there  never  had  been  more  than  an  offer 
to  dedicate.  The  map  of  the  property  was 
never  recorded:  the  part  of  the  alleged  street 
in  controversy  was  never  opened  as  a  street, 
but  bad  for  many  years  been  fenced  and  oc- 
cupied by  substantial  and  permanent  build- 
ings; no  sales  of  lots  thereon  were  ever  made; 


and  It  did  not  appear  that  any  of  the  indi- 
viduals who  purchased  property  on  other 
parts  of  the  alleged  street  had  ever  seen  the 
map  of  the  property;  and  no  action  was 
taken  by  the  city  for  more  than  20  years  after 
the  map  was  made,  and  the  property  inclosed 
and  permanently  improved.    81  Cal.  76. 

When  the  plaintiff  took  the  conveyance 
from  Stone,  in  December,  1880,  in  satisfaction 
of  Stone's  indebtedness  to  him,  the  title  thereby 
acquired  was  subject  to  the  dedication  in  his 
hands  as  much  as  it  would  have  been  in  the 
bauds  of  any  other  grantee  of  Stone,  and 
subject  to  this  incumbrance  as  much  as  to 
any  other  incumbrance  which  Stone  might 
have  placed  upon  the  land  while  he  was  the 
proprietor.  While  Stone  miebt  not  have  made 
any  dedication  of  the  tract  uiat  would  impair 
the  security  of  the  mortgage  that  he  bad  pre- 
viously made  thereon,  or  that  would  have  pre- 
vented a  purchaser  under  a  foreclosure  sale  un- 
der such  mortgage  from  acquiring  a  title  free 
of  such  incumbrance,  yet  the  acceptance  by 
the  mortgagee  of  a  deed  in  satisfaction  of  the 
debt  gave  to  him  only  such  title  as  Stone  had 
at  the  time  when  the  deed  was  executed. 

T/te  judgmerU  and  order  denffing  a  new  trial 
are  affirmed. 

We  concur:  De  Haven,  /./  Paterson. 
J,;  McFarlandy  J.;  Sharpeteln,  7.y  Oa- 
routte,  J, 
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COMMONWEALTH  of  Pennsylvania 

Charles  A.  ALLEN  et  al.,  AppU, 
( Pa. ) 

The  regular  nee  of  a  steam  traction 
engine  to  draw  heayy  loads  of  stone 


along  a  public  high^ragr  firom  a  tgaMaTy 
to  a  railroad*  taking  a  train  of  two  wagons 
at  a  time  and  making  two  tripe  per  dav,  eaoh 
requiring  from  one  hour  to  one  hour  and  a  baJf 
for  one  way,  and  sometimes  stopping  half  an 
bour  to  get  up  steam,  and  frequently  making 
muob  noise  by  blowing  off  steam,  constitutes  an 
indictable  nuisance  where  travel  is  thereby  sesl- 


"Sorrm.— Nuisance— TraeUon  engine. 

The  lawfulness  of  the  use  of  a  steam  traction 
engine  on  a  highway  is  yet  an  unsettled  question, 
although  in  recent  years  the  use  of  such  engines  on 
highways  has  become  somewhat  common. 

In  Maoomber  v.  Nichols,  84  Mich.  212, 22  Am.  Bep. 
622.  it  was  decided,  in  an  opinion  written  by  Judge 
Gooley,  that  a  steam  engine  used  as  a  means  of 
locomotion  in  a  highway  is  not  necessarily  a  nui- 
eance,  and  that  whether  it  is  so  or  not  is  a  question 
of  fact,  a  question  of  reasonable  conduct  and  man- 
agement. 

In  Watklns  v.  Beddln,  2  Fost  ft  F.  629,  where  the 
declaration  charged  the  owner  of  a  steam  traction 
engine  with  using  it  in  a  highway  for  the  purpose 
of  drawing  trucks  and  carriages,  the  court  charged 
that  the  plaintiff  was  entiUed  to  a  verdict  if  the 
engrine  was  calculated  by  noise  and  appearance  to 
frighten  horses,  so  as  to  make  its  use  in  the  high- 
way dangerous  to  persons  riding  or  driving  horses, 
«nd  the  owner  knew  of  the  danger,  whether  his 
knowledge  was  derived  from  the  nature  of  the 
engine  or  otherwise.  Both  these  cases,  it  will  be 
noticed,  make  the  question  one  of  fact  for  the  Jury, 
although  the  former  expressly  declares  that  such 
an  engine  in  a  highway  is  not  necessarily  a  nui- 
sance, while  the  latter  seems  to  regard  it  as  neces- 
sarlly  a  nuisance  if  from  the  nature  of  the  engine 
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ft  is  calculated  by  noise  and  appearance  to  frighten 
horses. 

Little,  if  any,  help  toward  the  determination  of 
the  question  can  be  drawn  from  cases  conceminip 
the  fright  of  horses  by  engines  on  or  near  railroad 
crossings,  or  even  on  tracks  laid  in  streets,  as  these 
engines  being  operated  under  a  franchise,  the  ques- 
tion as  to  them  is  chiefly  one  of  the  reasonable 
or  negligent  exercise  of  the  franchise.  But  cases 
relating  to  steam  engines  operated  near  a  highway 
may  be  of  some  value  in  this  connection. 

In  Wabash,  St.  L.  ft  P.  R.  Go.  v.  Farver,  0  West. 
Bep.  821,  111  Ind.  iJK,  the  operation  of  a  portable 
steam  engine  near  a  highway  is  held  to  be  not 
necessarily  a  nuisance  so  as  to  make  a  person  for 
whom  it  is  operated  liable  for  the  negUgenoe  of  an 
independent  contractor  in  operating  it. 

So  the  owner  of  a  steam  threshing  machine  from 
whom  it  is  hired  by  another  person  is  not  liable  for 
the  latter*s  violation  of  a  statute  by  setting  it  up 
within  a  prohibited  distance  from  a  highway,  where 
it  is  done  in  the  owner*B  absence  and  without  his 
direction.    Harrison  v.  Leaper,  6  L.  T.  N.  6. 610. 

In  Bngland  a  statute  prohibiting  steam  engrlnes 
to  be  operated  within  twenty-five  yards  of  a  hi^rh- 
way,  unless  concealed  by  a  building,  waU  or  fence, 
so  as  not  to  be  dangerous.  Is  held  applicable  to  aa 
engine  which  is  set  up  for  temporary  use  only. 
Smith  V.  Stokes.  4  Best  ft  &  84.  B.  A«  R. 
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oiidj  hindered  and  women  and  children  are 
afraid  to  drive  that  way,  especially  w)<.^Te  the 
nfety  of  bridges  on  the  road  is  endangered  by 
tbe  heavy  loads. 

(March  28,  1802.) 

APPEAL  by  defendants  from  a  Judgment  of 
the  Court  of  Quarter  Sessions  for  Brad- 
iiord  Couat^  convictiDg  them  upon  an  indict- 
ment charging  the  maintenance  of  a  nuisance. 
Affirw/ed, 

The  facta  sufficiently  appear  in  tbe  opinion. 

Mr,  Rodney  A«  BEercnr,  for  appellants: 

The  use  being  lawful,  to  constitute  an  indict- 
able offense  it  must  be  charged  and  laid  in  the 
indictment  that  the  effect  of  the  obstruction 
in  the  highway  unduly  or  unreasonably  pre- 
vented the  public  from  their  enjoyment  of  its 
use  The  fact  that  an  obstruction  may  simply 
interfere  with  or  prevent  for  a  short  time  the 
public  from  their  enjoyment  of  its  use  is  not 
sufficient. 

See  2  Wharton.  Criro.  Law,  §§  1410.  1414. 

If  from  the  facts  stated  it  appears  that  no 
indictable  offense  has  been  committed,  tbe 
indictment  will  be  set  aside  in  the  first  in- 
stance. 

1  Bishop,  Crlm.  Proc.  §  772.  pp.  467-468. 
It  is  not  every  obstruction,  irrespective  of 

its  character  or  purpose,  that  is  illegal,  even 
although  noi  sanctioned  by  any  express  legisla- 
tive or  municipal  authority.  On  the  contrary, 
the  right  of  the  public  to  the  free  and  unob- 
structed use  of  a  street  or  way  is  subject  to 
reasonable  and  necessaiy  limitations. 

2  Dillon,  Mun.  Corp.  §  730,  pp.  721,  722; 
Matomher  v.  NuihoiU,  84  Mich.  212,  22  Am. 
Rep.  522. 

Tbe  right  to  partially  obstruct  a  street  does 
not  appear  to  t)e  limited  to  a  case  of  strict 
necessity,  it  may  extend  to  purposes  of  con- 
venience' or  ornament,  provided  it  does  not 
unreasonably  interfere  with  public  travel. 

AUegheny  v.  Zimmerman^  95  Pa.  287,  40 
Am.  Rep.  640;  Com.  v.  Hauck,  108  Pa.  686; 
PioOet  V.  Simmers,  106  Pa.  109. 

The  use  of  a  steam  engine  in  the  heart  of  a 
city  is  not  unlawful  so  long  as  properly  used 
and  managed. 

Loste  V.  Buchanan,  51  N.  Y.  476,  10  Am. 
Rep.  628;  Wood,  Nuisances,  g  151.  p.  161;  2 
DHL  Mun.  Corp.  §  684,  pp.  680,  681;  Maeamber 
V.  Nichols,  supra;  Wdbasli,  8t,  L.  A  P,  B.  Go, 
T.  Farver,  9  West.  Rep.  621,  111  Ind.  195; 
Elliott,  Roads  &  Streets,  p.  684;  Bennett  v. 
LoteU,  12  R  I.  166,  84  Am.  Rep.  628. 

The  defendants,  having  followed  the  pro- 
visions of  the  Act  of  June  80, 1885,  cannot  be 
convicted  of  a  nuisance,  for  an  obstruction 
even  which  would  otherwise  constitute  a  nui- 
sance may  be  legalized  by  legislative  enact- 
ment; for  that  which  the  state  has  authorized 
cannot  be  a  public  nuisance. 

Elliott.  Roads  &  Streets,  p.  484;  Cooley. 
Torts,  615;  North  Vernon  v.  Vbegler,  1  West 
Rep.  566.  108  Ind.  814. 

Messrs,  John  W.  Codding^,  DUi,  Attp,, 
D*A.  Overton  and  John  C*  Ing^ham*  for 
the  Commonwealth. 


The  defendants  were  convicted  In  the  court 
below  of  maintaining  a  nuisance.    They  now 
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allege  that  the  indictment  does  cot  charge  an 
indictable  offense.  The  first  count  thereof 
sets  torch  fh<%t  the  defendants  '*8et  up,  estab- 
lished. maint/Jned,  kept  up,  and  continued  an 
obstruction  in  said  public  road  and  common 
highway  aforesaid,  leading  from  Rummerfield 
in  Standing  Stone  township,  up  the  Rummer- 
field  creek,  by  Phillip  Grace's  towards  Herrick* 
ville,  by  running  back  and  forth  several  times 
a  day,  over  said  highway,  an  engine  propelled 
by  steam,  commonly  known  as  a  'traction  en- 
gine' which  by  its  smoke,  steam,  noise,  and  ap- 
pearance, frightens  the  horses  driven  over  said 
road  or  common  highway,  and  endangers  the 
safety  and  lives  of  people  using  said  road  in  an 
ordinary  manner,  and  obstructs  and  hinders 
travel  thereon,  whereby  the  public  road .  and 
common  highway  aforesaid  was  then  and 
there  obstructed  and  straightened  so  that  the 
citizens  of  said  commonwealth  could  not  then 
and  there  go,  return,  pass  and  repass,  ride  and 
labor,  on  root  and  on  horseback,  with  their 
horses,  coaches,  carts,  carriages,  and  wagons, 
in,  upon,  through,  and  along  said  public  road 
and  common  highway,  as  they  ought  «nd  were 
wont  and  accustomed  to  do,  without  great  danger 
of  their  lives,  and  also  Uieir  goods,  to  the  ^at 
damage  and  common  nuisance  of  all  citizens 
of  said  commonwealth  of  Pennsylvania,  going, 
returning,  passing  and  repassing,  riding  and 
laboring,  with  horses,  coaches,  carts,  carriages, 
wagons,  on  foot  and  on  horseback,  upon, 
through  and  along  said  public  road  and  com- 
mon highway,  contrary  to  tbe  form  of  the  Act 
of  (General  Assembly  in  such  case  made  and 
provided,  and  against  the  peace  and  dignity  of 
the  commonwealth  of  Pennsylvania." 

Upon  the  trial  below  it  appears  that  the  de- 
fendants had  been  operating  a  stone  quarry  for 
several  years.  This  quarry  la  situated  on  a 
public  road  about  three  miles  from  Rummer- 
field  station.  It  is  a  narrow  road,  with  four 
bridges  between  the  stone  quarry  and  the  sta- 
tion. For  several  years  the  defendants  hauled 
the  stone  from  the  quarry  in  the  ordinary  man- 
ner, by  horses.  Some  time  during  the  year 
1891  Charles  A.  Allen,  one  of  the  defendants, 
procured  a  traction  engine,  and  put  it  on  the 
road  for  the  purpose  of  drawing  heavier  loada 
of  stone.  Behind  the  engine  they  hitched  two 
wagons,  one  behind  the  other,  making  a  train 
from  50  to  55  feet  long,  and  when  loaded, 
weighing  from  thirteen  to  fourteen  tons.  They 
made  two  trips  a  day  from  the  quarry  to  the 
station.  It  took  from  an  hour  to  an  hour  and 
a  half  to  go  over  tbe  road  one  way.  There 
was  evidence  that  the  train  would  sometimes 
stopfer  half  an  hour  to  get  up  steam;  the 
steam  would  blow  off  frequently,  and  make  a 
good  deal  of  noise;  that  it  hindered  and  ob- 
structed travel  over  the  road;  that  people  took 
other  roads  several  miles  out  of  their  way  to 
avoid  it;  that  women  and  children  accustomed 
to  drive  to  tbe  station  for  different  purposes 
were  afraid  to  do  so;  that  farmers  who  had 
contracted  to  deliver  produce  to  Rummerfield 
refused  to  do  so  because  of  the  obstruction,  and 
cars  partly  loaded  had  to  be  unloaded  on  that 
account;  that  parties  at  the  station  and  on  the 
road  had  been  hindered  and  delayed  sometimes 
for  half  an  hour  or  more,  waiting  for  this  train 
to  get  out  of  the  way ;  that  persons  who  had 
met  it  in  the  road  had  been  obliged  to  unhitch 
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tbeir  hones,  and  ffo  off  behind  school-houses 
into  the  woods  ana  lanes  and  wait  until  it  had 
^one  by.  We  are  not  prepared  to  say  that  the 
indictment  does  not  set  forth  a  public  nuisai/ce 
and  that  the  jury  were  not  justified  in  finding 
in  the  evidence  the  existence  of  such  nuisance. 
The  running  of  a  traction  engine  over  a  public 
highway  upon  a  single  occasion  would  not  con- 
stitute a  public  nuisance.  That  may  be  neces- 
sary to  remove  it  from  one  location  to  another, 
as  in  the  case  of  a  steam  threshing-machine, 
which  is  at  certain  seasons  removed  from  one 
farm  to  another,  for  the  purpose  of  threshing 
out  the  farmers'  crops.  Indeed,  the  Act  of 
June  80,  1885,  seems  to  recognize  such  neces- 
sity, and  prescribes  the  conditions  and  manner 
in  which  macbinerv  propelled  by  steam  may 
be  moved  over  a  public  road  or  bighwav. 
This,  however,  we  regard  as  restrictive  legis- 
lation. It  was  not  intended  to  license  the  un- 
restricted use  of  steam  upon  thepublic  high- 
ways of  the  commonwealth.  While  a  man 
may  have  a  right  under  this  Act  of  Assembly, 
to  run  a  traction  engine  over  a  public  road  for 
a  necessary  purpose  bv  complying  with  the 
terms  of  the  Act,  yet,  if  he  uses  that  privilege 
in  an  unreasonable  and  in  an  unusual  way,  it 
may  constitute  a  public  nuisauce.  At  common 
law,  any  obstruction  which  unnecessarily  in- 
commodes or  impedes  the  lawful  use  of  a  high- 
way by  the  public  is  a  nuisance.  Angell, 
Highways,  p.  256,  §  228;  4  Bl.  Com.  167; 
Com.  V.  Milliman,  18  Serg.  &  R  404.  Any 
sucb  obstruction  of  a  public  road  as  materially 
interferes  with  the  public  convenience  is  indict- 
able as  a  nuisance.  2  Wharton,  Crim.  Law, 
15.  A  man  may  lawfuUv  use  a  public  high- 
way in  the  transaction  oi  his  legitimate  busi- 
ness, either  for  travel  or  for  transportation; 
but  it  is  common  law  and  common  sense  that 
he  must  use  it  in  a  reasonable  manner,  and  not 
interfere  with  its  reasonable  use  by  other  dti- 
Eens.  And  whether  a  particular  use  is  an  un- 
reasonable use  and  a  nuisance  is  a  question  of 
fact,  to  be  submitted  to  a  jury.  Allegheny  v. 
Zimmerman,  85  Pa.  287,  40  Am.  Rep.  649. 


While  each  citizen  Is  protected  in  the  enjoy- 
ment of  his  own  rights,  he  must  so  exerciso 
them  as  not  to  interfere  with  the  rights  of 
others.  We  can  uiideistaod  that  it  may  be 
sometimes  necessary  to  move  a  traction  eniriiie 
from  one  place  to  another,  in  the  reasonable 
pursuit  of  a  lawful  business.  It  is  quite  an- 
other matter  to  occupy  a  particular  road  con- 
tinuously, for  such  purpose,  to  the  inconven- 
ience of  the  public,  and  peril  to  persous  using 
such  road.  The  jury  have  found  such  con- 
tinuous user  to  be  a  nuisance,  and  we  cannot 
say  such  finding  was  not  justified  by  the  evi- 
dence. In  the  American  &  English  Encyclo- 
pedia of  Law,  (vol.  16,  p.  962,)  the  learned  ed- 
itor mentions,  among  other  indictable  nuis- 
ances: '*The  use  on  a  highway  of  a  traction 
steam  engine,  which,  by  its  noise  and  appear- 
ance, frightens  horses  and  makes  the  highway 
dangerous  to  persons  riding  or  driving." 
Aside  from  this,  it  was  alleged  on  the  part  of 
the  commonwealth  that  this  traction  engine 
with  the  unusual  load  tliat  it  drew,  injured  the 
highway,  and  endangered  the  safety  of  the 
bridges.  As  a  general  rule,  highways  and 
bridges  are  constructed  for  ordinary  use',  in  an 
ordinary  manner,  and  not  for  an  unusunl  or 
extraordinary  use,  either  by  crossing  at  great 
speed  or  by  the  passing  of  a  very  large  and  un- 
usual weight.  A  township  Is  not  bound  to  do 
more  than  to  so  construct  its  bridges  as  to  pro- 
tect the  public  against  injury  by  a  reasonable, 
proper,  and  probable  use  thereof,  in  view  of 
the  surrounding  circumstances,  such  as  the  ex- 
tent, kind,  and  nature  of  the  travel  and  busi- 
ness over  them.  There  was  evidence  upon  the 
trial  below  that  the  bridges  on  this  road  were 
built  only  for  the  usual  and  ordiuarv  loads 
drawn  over  them,  and  that  such  loacfs  were 
not  more  than  one  third  or  one  fourth  of  the 
weight  of  the  loads  drawn  by  this  traction  en- 

S'ne.  An  examination  of  the  respective  spec- 
cationfi  fails  to  disclose  error.  The  case  was 
submitted  to  the  jury  under  proper  instructions 
as  to  the  law.    Judgment  affirmecU 
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STATE  of  North  Dakota 

V, 

Martin  O.  HA8LEDAHL,  Plff.  in  Err. 

( N.Dak. ) 

^1*  In  this  state*  when  during^  the  trial 
of  a  criminal  eaee,  and  before  the  case 
has  been  finally  sabmitted  to  the  Jury* 
a  Juror  becomes  sick  and  unable  to  sit 
further  in  the  case,  the  court  may  order  such 
juror  discharged,  and  a  new  juror  swore  to 
complete  tbe  paaeU  and  that  the  trial  begrin 
anew;  or  the  court  may  discharge  the  entire 

*Head  notes  by  WAiiLXN,  J. 

KoTS.~The  statute  construed  in  the  above  opin- 
ion as  to  beplnning  a  trial  anew  when  a  Juror  is 
unable  to  perform  bis  duty  does  not  seem  to  have 
been  construed,  even  if  such  a  statute  has  been 
enacted,  except  in  North  Dakota  and  California, 
and  the  conflict  of  tlie  decisions  upon  it  in  those 
BUtes  is  fully jshown  by  the  opinion. 
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Jury,  and  then  or  subsequently  impanel  another 
Jury  to  try  the  case. 

8.  When  the  first  coarse  is  pnrsned*  the 
prisoner  is  not  thereby  entitled  to 
a^ain  exercise  all  the  peremptory 
challeng^es  given  him  by  statute,  or  to  per- 
emptorily challenge  any  one  of  tbe  eleven  re- 
maining Jurors:  and  in  procuring  the  new  Juror 
the  prisoner  may  exercise  only  sucb  of  his  per- 
emptory challenges  as  he  has  not  already  ex- 
hausted in  procuring  the  otber  eleren  Jurors. 

8.  The  information  was  filed  by  the 
state's  attorney  under  chapter  71» 
Laws  1890.  and  verified  by  the  state's 
attorney*  as  follows:  *'That  the  allegations 
therein  contained  are  true  to  his  best  know- 
ledge, information,  and  belief.**  HeJd,  that  tbe 
information  was  sufficiently  verified.  Wbetber 
sucb  verification  is  sufficient  when  made  as  a 
foundation  for  a  warrant  of  arrest,  or  when 
made  by  a  person  other  than  thestate^s  attorney, 
not  decided. 

4.   Where  the  information  was  not  enti> 
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ttod  in  an  action,  and  It  nowfaore  appears 
by  tbe  inf  ormaiioo  that  the  defenU}i  ut  was  prose- 
outed  in  the  name  of  or  by  the  authority  of  the 
itate  of  North  Dakota,  proper  and  timely  objec- 
tion to  the  information  beinj?  made,— 1/eI J,  that 
the  information  was  invalid,  for  the  reason  that 
it  did  not  conform  to  the  requirements  of  section 
97,  art.  4,  of  the  state  Constitution,  which  con- 
tains the  folio winflT  lanfirua^e:  ^  AH  proeeoutions 
•hall  be  carried  on  In  the  name  and  by  the  au- 
thority of  the  state  of  North  Dakota.** 

(May  81, 1892.) 

ERROR  to  the  Circuit  Court  for  Rirbland 
County  to  review  a  judgment  coDvictiDg 
defendant  of  embezzlement.     Hever^ed. 

Tbe  facts  are  stated  in  the  opinion. 

Mr,  M.  A.  Hildreth,  for  plaintiff  in  error: 

Tbe  motion  to  set  aside  and  quash  the  infor- 
mation should  have  been  granted. 

Tbe  Constitution  of  tbe  state,  flection  07  of 
article  4,  provides  that"  tbe  style  of  all  process 
shall  be:  '  The  state  of  North  Dakota,'  All 
prosecutions  shall  be  carried  on  in  the  name 
and  by  tbe  authority  of  the  state  of  North  Da- 
kota, and  conclude:  *  against  the  peace  and 
dignity  of  the  state  of  North  Dakota.'" 

See  Jffferson  v.  StaU,  24  Tex.  App.  585: 
Gould  Y,  People,' B9  l\\.  217;  CV/aJv.  i<tate,S 
Tex.  App.  254,  84  Am.  Rep.  746;  Donnelly  v. 
Aopfe,  11  111.  652;  Hay  v.  PeopU,  59  111.  95; 
Calvert  v.  State,  8  Tex.  App.  538. 2  Crim.  Law 
Uag.  122. 

Section  378  of  the  Code  of  Criminal  Pro- 
cedure is  a  literal  transcript  of  section  1128  of 
the  Code  of  Criminal  Procedure  of  California. 

4  Decring.  Anno.  Code;  California  Stat.  252. 

The  supreme  court  of  that  state  passed  upon 
this  question  in  the  case  of  People  v.  Stewart, 
ti  Cal.  60. 

Tbe  judgment  in  that  case  was  reversed,  be- 
cause tbe  court  denied  to  tbe  defendant  bis 
peremptory  challenges.  The  case  is  on  all 
fours  with  the  case  at  bar,  and  is  decisive  of 
this  question. 

See  also  People  v.  Brady,  72  Cal.  490. 

The  court  should  have  discharged  the  de- 
fendant for  the  reason  that  after  dischargiog 
the  juror,  the  defendant  bad  been  in  jeopardy. 

SeeHighlande  v.  Com.  1  Cent.  Rep.  899,  111 
Pa.  1,  7  Crim.  Law  Mag.  491;  Ex  parte  Ul- 
rich,  42  Fed.  Rep.  587, 

Mr,  C.  A.  M.  Spencer,  Atty-Qen,,  for  the 
State. 

'Walliiif  J.,  delivered  the  opinion  of  the 
court: 

Tbe  plaintiff  in  error  was  convicted  of  the 
crime  of  embezzlement,  and  sentenoed  to  a 
term  in  tbe  penitentiary  at  Bismarck.  The 
bill  of  exceptions  embraced  in  the  record 
shows  that,  after  the  jur^  had  been  sworn, 
and  a  portion  of  tbe  testimony  introduced,  a 
juror  was  taken  sick,  and  was  unable  to  sit 
further  on  the  juir.  The  court  thereupon 
made  an  order  discharging  such  juror,  enter- 
ing the  reasons  therefor  in  tbe  order,  and  di- 
rected that  a  new  juror  be  called  and  duly  sworn 
as  a  juror  in  the  case.aDd  that  the  trial  of  the  case 
begin  anew.  In  the  formation  of  the  original 
jury  plaintiff  in  error  had  used  nine  of  the  ten 
peremptory  challenges  to  which  be  was  entitled 
under  the  statute.  When  a  new  juror  was 
called  into  the  box  be  was  peremptorily  chal- 
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leuj^d  by  the  plaintiff  in  error,  tnd  such  chal- 
lenge allowed  bv  the  court  The  second 
juror  called  was  likewise  challenged,  and  tbe 
challenge  disallowed  by  the  court,  to  which 
ruling  plaintiff  in  error  duly  excepted.  Such 
juror  was  sworn,  and  served  as  a  juror  in  tbe 
case. 

Section  7401,  Com  p.  Laws,  reads  as  follows: 
"If,  before  the  conclusion  of  a  trial,  a  juror 
becomes  sick,  so  as  to  be  unable  to  perform 
his  dutv,  tbe  court  may  order  him  to  be  dis- 
charged. In  that  case  a  new  juror  may  be 
sworn,  and  tbe  trial  be^in  anew,  or  the  jury 
may  be  discharged,  and  a  new  jury  then  or 
afterwards  impaneled."  Under  this  section 
plaintiff  in  error  contends  that,  upon  the  dis- 
charge of  the  sick  juror  he  was  entitled  to  all 
his  challenges,  both  as  to  the  11  jurors  remain- 
ing in  the  box  and  tbe  new  jurors  called 
the  same  as  tbouerh  no  jury  had  been  pre- 
viously selected.  This  section  appears  in  our 
territorial  Code  of  1877,and  is  un  exact  copy  of 
a  section  in  the  California  Code  of  Criminal 
Procedure.  We  have  not  found  the  statute 
elsewhere.  Subsequent  to  its  adoption  by 
the  territory  of  Dakota  it  was  construed  by 
tbe  Supreme  Court  of  California  in  l*eople  v. 
Stewart^  64  Cal.  60,  and  later  in  People  v. 
Brady,  72  Cal.  490.  The  construction  placed 
upon  the  section  in  those  cases  fully  sustains 
tbe  position  taken  by  tbe  learned  counsel  for 
tbe  plaintiff  in  error.  But,  under  the  circum- 
stances, the  case  comes  before  us  as  an  original 
question.  Many  provisions  in  our  statutes 
were  copied  from  California,  and  in  their  con- 
struction our  labors  hare  been  greatly  assisted 
by  the  opinions  of  the  very  able  and  painstak- 
ing court  of  that  state,  but  in  this  instance  we 
are  unable  to  follow  where  that  court  leads. 
In  Steioart  v.  People,  the  court  says:  * '  What 
is  implied  by  the  clause,  'and  the  trial  be- 
gin anewf  The  title  of  tbe  chapter  which 
provides  for  the  challenging  the  jury  is:  *  Of 
proceedings  after  the  commencement  of  the 
triaf  and  before  judgment'  We  think,  within 
the  meaning  of  the  Code,  a  trial  commences 
when  the  case  is  called  for  trial,  unless  the  trial 
is  then  postponed;  that  everything  that  trans- 
pires in  the  icase  after  that  and  before  judg- 
ment is  a  part  of  the  trial.  That  bein^  so, 
it  follows  that  the  defendant  was  entitled,  af- 
ter the  change  had  been  effected,  to  all  the 
challenges  which  the  law  gave  him  in  the 
first  instance.  Within  that  limit  he  not  only 
had  a  right  to  challenge  tbe  new  juror,  but 
likewise  any  or  all  of  the  original  eleven." 
To  our  minds  that  reasoning  goes  too  far. 
If  the  word  *' trial"  in  the  phrase  and  the 
"  trial  begin  anew  *'  includes  everything  from 
the  time  the  case  was  called,  then  necessarily, 
tbe  names  of  tbe  remaining  eleven  musf  go 
back  in  the  clerk's  box  to  be  redrawn.  There 
cannot  be  eleven  jurors  in  the  jury  box  when 
tbe  case  is  called.  If  the  trial  is  to  "  be^in 
again  "  at  the  calling  of  tbe  case,  necessarily 
the  jury  must  be  impaneled  again,  and  of 
course  must  first  be  discharged  from  tbe  prior 
panel.  And  we  think  the  reasoning  in  People 
V.  Stewart  leads  to  that  result  unmistakably. 
If  tbe  accused  has  the  right  to  challeufire  any  or 
all  of  the  remaining  eleven,  then  it  must  be 
true  that  there  is  not  an  accepted  juror  in  the 
box.    But  there  were  twelve  accepted  jurors 
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before  tbe  ODe  was  taken  sick,  and  tbey  coald 
only  be  relieved  from  tbat  condition  by  beinfl^ 
discharffed.  Hence,  in  every  case  tbe  practical 
effect  of  discbar^ing  tbe  one  sick  juror  is  to 
discbarge  tbe  entire  jury,  under  that  construc- 
tion. Sut  that  could  not  have  been  (he  intent 
of  the  Legislature,  because  in  the  same  connec- 
tion it  is  provided  tbat  tbe  court  mav  dis- 
cbarge tbe  sick  juror,  and  swear  another  to 
fill  his  place,  or  may  discbarge  tbe  entire  jury, 
and  impanel  another.  It  does  not  meet  the 
point  to  say  tbat,  unless  tbe  accused  challenges 
the  remaining  eleven,  or  some  of  them,  tbey 
retain  their  character  as  jurors.  Tbat  would 
always  place  it  in  tbe  power  of  the  accused  to 
discharge  tbe  entire  jury  or  not,  at  his  election. 
Tbe  law  places  tbe  election  with  the  court. 
Moreover,  tbe  character  of  juror  cannot  attach 
while  the  right  to  challenge  remains.  Under 
the  English  practice  when,  during  tbe  progress 
of  a  tnal,  a  Juror  becomes  sick  and  unable  to 
sit,  the  jury  is  always  discharged.  The  names 
of  the  eleven  men  are  imm^iately  recalled, 
and  another  name  taken  from  the  panel  to 
complete  tbe  number.  ThQ  accused  is  then 
given  all  bis  challenges  to  the  twelve,  after 
which  each  juror  or  tbe  person  substituted  by 
the  challenge  must  be  sworn  ds  novo.  Bee 
Wbart.  Grim.  PI.  &  Pr.,  noU  to  section  508. 
It  thus  appears  tbat  in  England,  where  tbe 
jury  is  always  discharged,  the  process  is  pre- 
cisely tbe  same  in  effect  that  is  announced  in 
People  V.  8ieu>art,  when  the  jury  is  not  dis- 
chorged. 

Tbe  word  "  trial "  is  sometimes  used  in  a 
broad  sense,  including  all  the  steps  taken  in  a 
case  prior  to  final  judgment,  but  m  its  restrict- 
ed sense  it  includes  tbe  investigation  of  facts 
only.  Jenks  v.  8late,  89  Ind.  C  We  think  it 
is  used  in  tbe  lestricled  sense  in  tbe  statute 
under  construction.  Our  statute  det3nes  a 
trial  to  be  '*tbe  judicial  examination  of  tbe  is 
sues  between  the  parties,  whether  they  be  issues 
of  law  or  fact."  Comp.  Laws,  ^  5031.  A 
lury  trial  would  be  tbe  examination  of  an 
issue  of  fact.  The  first  definition  of  the 
word  "trial"  in  Anderson's  Law  Dictionary 
is  "  The  examination  of  tbe  matter  of 
fact  in  issue."  Mr.  Wharton,  In  his  note  on 
tbe  English  practice,  already  dted.  after 
stating  that  tbe  jury  must  be  sworn  de  now, 
and  charged  with  tbe  prisoner,  adds:  *'The 
trial  must  then  be^in  again."  We  think  that 
generally  where  tne  word  "trial"  is  used  in 
connection  witii  the  luiy  it  means  the  exam- 
ination of  tbe  issue  of  fact.  Tbe  sequence  of 
the  wording  of  the  statute  would  indicate  that 
it  is  so  used.  It  says:  *'A  new  juror  may  be 
sworn,  and  tbe  trial  begin  anew."  The  trial 
begins  anew  after  the  new  Juror  is  sworn.  Tbe 
ptatute  uses  tbe  singular  number, — "juror;" 
neither  "jurors"  nor  **jnry."  Under  our  prac- 
tice juror's  are  sworn  separately.  Territory  v. 
(/Bare,  1  N.  Dak.  80  We  ihiuk  tbe  statute 
clearly  intends  tbat  when  the  sick  juror  only 
is  discharged  tbe  condition  of  the  remaining 
eleven  is  not  affected.  They  stand  as  accepted 
and  sworn  Jurors,  subject  to  no  challenge,  and 
but  one  other  man  is  to  be  sworn  as  an  addi- 
tional Juror  to  complete  the  panel.  Tbe  con- 
dition of  the  iury  after  the  discharge  of  the 
sick  juror  ia  iaentical  with  its  condition  when 
but  eleven  jurois  had  been  secured.    The  word 
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"trial,"  as  oied  in  the  first  part  of  laid  aection 
7401,  ia  certainly  used  in  the  restricted,  and 
not  tbe  broad,  sense.  It  says,  "If  before  the 
conclusion  of  a  trial,"  etc.  Turning  to  section 
7418,  we  find  what  course  is  to  pursued  if  a 
juror  is  taken  sick  after  tbe  jur^  has  retired. 
Certainly  the  '  'trial"  mentioned  in  section  7401 
terminates  with  the  termination  of  the  investi- 
gation of  the  facts,  otherwise  section  7418 
would  be  superfluous.  This  indicates  that  the 
word  "trial,"  as  used  in  section  7401,  is  re- 
stricted in  its  significance  to  the  investigation 
of  the  facts,  commencing  after  the  jury  ia 
sworn  and  ending  with  the  char^  of  tbe  court. 
The  meaning  of  the  word  is  so  limited  by  both 
section  7401  and  section  7418.  This  construc- 
tion deprives  tbe  accused  of  no  constitutional 
right,  and  involves  no  hardship.  In  securing 
the  twelfth  juror  he  may,  as  he  always  may, 
use  any  peremptory  challenges  that  he  has  not 
already  exhausted  in  procuring  the  eleven.  If 
he  has  already  exhausted  all  bis  peremptory 
challenges,  then,  in  this  case,  as  in  every  other, 
the  first  man  called  against  whom  no  challenge 
for  cause  can  be  interposed  must  be  sworn  as 
a  juror.  But  tbe  accused  exhausted  no  per- 
emptory challenges  in  disposing  of  the  sick 
luror.  He  has  used  all  the  peremptory  chal- 
lenges which  the  statute  gives  him  in  secur- 
ing the  jury  of  twelve  men  by  whom  he  i» 
tried,  and  he  has  no  ground  for  legal  com- 
plaint. We  think  it  radically  unsound  to 
assume  that  the  Legislature  intended  to  place 
tbe  accused,  so  far  as  his  peremptory  chal- 
lenges were  concerned,  in  the  same  position 
when  one  juror  was  discharged  as  when 
twelve  men  were  discharged.  To  prevent  all 
possibility  of  prejudice  to  accused  parties,  tbe 
statute  has  given  the  trial  court  full  discretion 
to  discharge  the  entire  jury,  and  we  must  pre- 
sume the  court  will  adopt  that  course  in  all 
cases  when  there  could  be  a  suspicion  of  pre- 
judice to  the  rights  of  the  prisoner  in  adopting 
the  first  course.  We  think  tbe  trial  court  com- 
mitted no  error  in  the  formation  of  tbe  jury. 

Two  other  errors  are  assigned,  both  arising 
upon  the  information  upon  which  defendant 
was  tried,  viz.:  (1)  That  tbe  information  was 
verified  upon  'information  and  belief."  and 
was  not  verified  positively;  (2)  tbat  tbe  infor- 
mation omits  to  state  in  terms  or  in  any  other 
manner  that  the  prosecution  of  tbe  defendant 
is  instituted  either  in  the  name  or  by  the  au- 
thority of  the  state  of  North  Dakota.  We 
think  tbe  assignment  of  error  relating  to  tbe 
verification  of  the  information  is  not  well 
taken.  The  statute  allowing  an  information 
to  be  filed  in  lieu  of  an  indictment  in  criminal 
cases  (section  8,  chap.  71,  Laws  1890)  declares: 
**The  slate's  attorney,  prosecuting  witness,  or 
some  other  person  shall  verify  the  informar 
tion."  The  manner  of  verification  is  not  pre- 
scribed in  tbe  statute,  nor  does  tbe  statute  ex- 
pressly provide,  as  is  tbe  case  in  the  statute 
regulating  verifications  in  civil  cases,  tbat  an 
attorney  may  in  certain  cases  verify  a  pleading- 
to  tbe  effect  that  the  same  is  true  to  bis  ^'beat 
knowledge,  information,  and  belief."  But, 
inasmuch  as  the  statute  allows  the  state's  at> 
tomey  to  verify  the  information  in  all  cases, 
it  would,  in  our  opinion,  be  unreasonable  U> 
say  that  that  officer  must  swear  to  the  infor- 
mation positively  and  without  qualification  in 
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t17  cases.  We  think  such  a  construction 
would,  in  a  majority  of  cases,  oecessarily  pre- 
Tent  a  yerification  by  tbe  state's  attorney,  and 
in  not  a  few  cases  preyent  a  verification  by 
any  witness;  in  wbicn  event,  of  coarse,  no  in- 
formation could  be  filed,  as  all  informations 
are  required  by  the  statute  to  be  verified.  It 
rarely  occurs  that  the  state's  attorney  has  such 
personal  knowledge  of  the  essential  facts  of  a 
crime  as  will  permit  him  to  swear  to  their  ex- 
istence io  positive  and  unqualified  terms.  In 
many  cases  tbe  crime  can  only  be  proven  as  a 
result  of  the  testimony  of  several  witnesses, 
each  giving  testimony  as  to  separate  links  in 
the  chain  or  evidence  necessary  to  convict.  In 
such  cases  no  witness  would  be  prepared  to 
testify  to  all  the  essential  facts  constituting  the 
crime  positively  and  without  qualification. 
This  view  is  sustained  by  the  Michigan  cases. 
Mentor  v.  PeopU,  80  Mich.  01;  WaMurn  v. 
PtopU,  10  Mich.  873.  See  also  BtaU  v.  Mont- 
oomery,  8  Kan.  861;  Sinie  v.  Nulf^  15  Kan. 
404.  We  think  the  verification  sufficient,  and 
benoe  overrule  tbe  assignment  of  error  on  that 
point.  But  we  limit  the  decision  to  the  facts 
of  this  case,  and  do  not  wish  to  indicate  in  ad- 
vance what  we  should  hold  in  a  case  where  it 
appeared  that  the  information  had  been  veri- 
fied on  information  and  belief  as  a  foundation 
for  issuing  a  warrant  of  arrest,  or  by  a  witness 
or  person  other  than  the  state's  attomefjr,  or  in 
a  case  where  no  preliminary  examination  liad 
been  held  or  waived. 

The  remaining  assignment  of  error  presents 
a  question  of  great  difficulty.  The  informa- 
tion was  first  attacked  by  a  motion  to  set  it 
aside,  and,  that  motion  hieing  denied,  defend- 
ant demurred  to  the  information,  and  the  de- 
murrer was  overruled.  Subsequently  the 
fendant  moved  the  court  to  arrest  the  Judg- 
ment, in  all  these  modes  of  assailine  the  in- 
formation defendant's  counsel  claimea,  among 
other  things,  that  the  information  Is  invalid, 
because  it  does  not  appear  by  the  information 
that  the  prosecution  of  this  defendant  is  car- 
ried on  either  in  tbe  name  of  the  state  of  North 
Dakota  or  by  its  authority.  The  information 
Is  not  entitlea  in  an  action  in  which  the  state 
appears  as  a  party,  nor  in  any  action,  nor  does 
the  information  aver  in  terms  or  indirectly 
that  the  defendant  is  prosecuted  either  in  the 
name  or  by  the  authority  of  the  state.  It  does 
appear  on  the  face  of  the  information  that  it 
was  filed  by  the  acting  state's  attorney  of  Rich- 
land county  in  the  district  court  of  said  county 
and  state  of  North  Dakota.  In  support  of  his 
contention  defendant's  counsel  cites  section  07, 
art.  4,  of  the  state  Constitution,  which  con- 
tains the  following  language:  "All  prosecu- 
tions shall  he  earned  on  in  the  name  and  by 
the  authority  of  the  state  of  North  Dakota.^' 
In  support  of  the  information  the  attorney- 
general  cites  the  case  of  Davenport  v.  Bird^  84 
iowa,  526.  This  case  Is  one  where  the  city 
prosecutes  under  its  charter  for  violating  a 
dty  ordinance  forbidding  loud  and  unusual 
noises  in  the  streets.  The  Supreme  Court  of 
Iowa,  construing  a  section  of  the  Constitution 
of  Iowa  substantially  like  that  above  quoted, 
lays  in  effect,  that  such  prosecution  is  not  one 
which  should  be  had  in  the  name  of  the  states 
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because  the  language  in  the  Constitution  doet 
not  relate  to  such  prosecutions,  but  has  refer- 
ence wholly  to  cases  brought  in  the  courts  es- 
tablished bv  the  Constitution,  and  for  offenses 
arising  under  the  criminal  laws  of  the  state. 
For  this  reason  the  prosecution  was  sustained, 
but  the  court  says  further:  "It  is  fitting  and 
appropriate  that  prosecutions  for  the  violation 
of  criminal  laws  of  this  state  should  be  carried 
on  in  the  name  of  the  government."  We 
think  the  case  tends  to  sustain  the  position  of 
defendant's  counsel.  See  Saine  v.  Slate,  14 
Tex.  App.  144;  note  to  10  Am.  &  £ng.  Ency- 
clop.  Law,  p.  708;  Jttffereon  v.  State,  24  Tex. 
App.  535:  Hay  v.  People,  59  HI.  94;  Gould  v. 
PeopU,  89  111.  216;  Calvert  v.  8taU,  8  Tex. 
App.  588;  Donndly  y.  People,  11  111.  552.  The 
omission  in  the  information  could,  before 
trial,  on  leave  of  court,  have  been  readilv  sup- 
plied by  amendment  (10  Am.  &  Eng.  Ency- 
clop.  Law,  I).  709);  but  nothing  appears  in  tbe 
record  showing  that  leave  to  amena  was  asked 
by  the  prosecutor.  We  are  aware  that  the 
caption  or  commencement  of  indictments  and 
informations  is  merely  preliminary  and  formal, 
and  not  a  fMirt  of  the  accusation  proper,  and 
hence  courts  have  eone  a  great  length  in  con- 
struing such  formal  parts,  and  have  uniformly 
held  that  informalities  and  omissions  in  them 
are  curable  by  amendment,  and  comparatively 
of  small  account,  inasmuch  as  they  cannot 
prejudice  the  substantial  riffhts  of  tbe  accused 
upon  the  merits.  But  in  the  case  at  bar  the 
omission  to  state,  either  directly  in  the  infor- 
mation or  indirectly  by  means  of  entitling  it 
in  an  action,  that  the  prosecution  of  the  case 
is  carried  on  in  the  name  of  the  state  and  by 
its  authority,  is  nothing  less  than  a  plain  vio- 
lation of  the  explicit  mandate  of  the  state  Con- 
stitution. It  may  be  that  the  requirement  is 
formal  and  arbitrary,  and  that  to  disregard  it 
would  not  prejudice  the  defendant  in  his  sub- 
stantial rights,  but  we  do  not  feel  at  liberty  to 
completely  ignore  any  provision  of  the  organic 
law.  On  the  contrary,  our  duty  is  to  give  ef- 
fect to  all  of  its  terms.  Our  conclusion  is  that 
the  information  in  this  case  is  invalid,  because 
it  does  not  conform  to  the  requirements  of  the 
state  Constitution.  An  indictment,  moreover, 
is  required,  among  other  things,  to  contain 
the  title  of  the  action  specifying  "the  names 
of  the  parties. "  Section  218,  Code  Crim. 
Proc. ;  section  7241,  Comp.  Laws.  Informa- 
tions are  to  be  tested,  as  near  as  may  be,  by 
the  statutes  regulating  indictments.  Chapter 
71.  Laws  1890. 

Defendant  objected  to  being  tried  before  the 
new  jury  impaneled  after  the  discbar|;e  of  one 
of  the  original  jurors  on  account  of  his  illness, 
and  based  his  objection  upon  the  theory  of  a 
former  jeopardy.  But  the  discharge  of  the 
juror,  when  he  became  unable  to  perform  bis 
duties,  was  entirely  proper,  as  it  was  occa- 
sioned by  an  obvious  legal  necessity.  In  such 
cases,  the  plea  of  former  jeopardy  cannot  be 
allowed  under  the  modem  decisiona  Whar- 
ton, CrioL  Pr.  &  PI.  9tb  ed.  %  608,  and  cases 
cited. 

The  JitdfffMtU  wM  b§  fVMrMd^  and  a  new 
trial  ordered. 

All  concur. 
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FLINT  &  PiJRE  MARQUETTE  R.  CO., 

Piff,  in  Err. 

i Mloh. J 

1.  ▲  Jodfl^ent  In  IkTor  of  a  minor  In  an 

action  brouffht  by  bis  father  as  next  friend, 
which  includes  damages  for  loes  of  eaminir  ca- 
pacity trom  the  time  of  injuries  occasioned  by 
defendant's  negligence  is  a  bar  to  an  action  by 
the  father  personally  to  recover  for  loss  of  ser- 
vices of  the  son  during  minority. 

2^  The  question  whether  or  not  parents 
allowed  their  son  to  play  about  a  rail- 
road track  and  depot  grounds  so  as  to  be  re- 
garded as  having  contributed  to  injuries  re- 
ceived by  him  there,  Is  for  the  Jury  where  they 
testify  that  they  had  forbidden  him  so  to  do  aft- 
er receiving  notice  that  such  was  his  babit  and 
were  ignorant  that  he  was  thereat  the  time  he 

was  hurt. 

CApril  8. 18Q2L) 

ERROR  to  the  Circuit  Court  for  Bay  Coun- 
ty to  review  a  judgment  in  favor  of  plain- 
tiff in  an  action  brought  to  recover  damages 
for  loss  sustained  by,  and  expense  caused  to. 
plaintiff,  by  reason  of  the  injury  of  bis  minor 
son  through  defendant's  alleged  negligence. 
Severied. 

The  facts  are  sufficiently  stated  in  the  opin- 
ion. 

Mr.  T.  A.  E.  Weadook,  with  Mr.  Wil- 
liam L.  Webber,  for  plaintiff  in  error: 

Where  the  parent  has  been,  as  in  this  case, 
carelessly  negligent  of  his  parental  duties,  it  is 
against  public  policy  to  reward  him  for  such 
neglect. 

BeVtfantaim  A  1.  B.  Co.  y.  Snyder,  18  Ohio 
Bt  8V9,98  Am.  Dec.  175;  Bsll^ontaine  R.  Co. 
Y.  Snpdar,  24  Ohio  St.  670;  2  Thomp.  Neg. 
1191,  §  87;  Ulaiseif  Y.  HeilonviUe,  M.  A  F. 
Pau.  B.  Go.  57  Pa.  172;  Beach,  Contrib.  Keg. 
p.  187,  §  44;  Smith  v.  HestonviUs,  M.  d  F. 
Pa$$.  B.  Co.  92  Pa.  450.  87  Am.  Rep.  705; 
Pmmyhania  B.  Co.  ▼.  Book,  98  Pa.  427;  WiU 
liams  Y.  Texa$  A  P.  B.  Co.  60  Tex.  205;  Iwbd 
T.  Hannibal  dk  St.  J.  B.  Co.  60  Mo.  475,  Koont 
▼.  St.  Louis  4b  1.  M.  B.  Co.  65  Mo.  592;  Daley  ▼. 
yonoieh  A  W.  B.  Co.  26  Conn.  591;  Birming- 
ham V.  Lorer^  8  Brewst.  69;  Walter$Y.  Chica- 
go, B.  1.  A  P.  R.  Co.  41  Iowa,  71 ;  Albertson  y. 
▼.  Keokuk  dkD.M.  R.  0^.48  Iowa,  292;  TTn^A^ 
▼.  Maiden  A  M.  B.  Co.  4  Allen,  283;  PitU- 
hurgh,  Ft.  W.  A  C.  B.  Co.  y.  Vining,  27  Ind. 
513;  Chicago  v.  Moijor,  18  111.  849, 68  Am.  Dec. 
558;  Louisville  <ft  P.  Canal  Co.  y.  Murphy,  9 
Bush,  522. 

If  the  plaintiff,  James  H.  Baker,  included 
In  the  first  suit  any  part  of  bis  personal  claim, 
then  he  is  precluded  from  asserting  other  items 
which  might  have  been  included. 


Hempstead  y.  Des  Moines,  68  Iowa»  86; 
Fifield  Y.  BdtDords,  89  Mich.  267;  Freeman, 
Judgm.  §g  241-249. 

Messrs.  Siasonson*  Gillett  A  Coiiri- 
ris^ht,  with  Mr.  W.  C.  Green,  for  defend* 
ant  in  error: 

In  case  of  an  injury  to  a  minor,  two  causes 
of  action  arise;  one  in  favor  of  the  infant  for 
his  personal  injuries,  and  one  in  favor  of  the 
parent  for  loss  of  service  by  him  or  her. 

Sibley  v.  Batcliffe,  50  Ark.  477;  Durkee  ▼. 
(^iral  Pac.  R  Co.  56  CaL  888;  Lehigh  Iron 
Co.  V.  Bupp  (Pa.)  7  Am.  &  Erg.  R  R  Caa. 
25;  Shearm.  &  Redf.  Neg.  g  m\  Smith  ▼. 
Smithson,  48  Ark.  2(51. 

Can  these  two  actions  be  united?  Clearly 
not. 

In  the  son's  suit  the  only  damages  alleged 
were  such  as  were  personal  to  the  son  and  in 
this  action  only  such  damages  are  alleged  as 
are  personal  to  the  parent. 

It  was  not  necessary  to  allege  that  the  injury 
was  occasioned  without  any  fault  or  negUgenoa 
on  the  plaintiff's  part. 

Black,  Brief  and  Pleading  in  Accident 
Cases,  206,  g  143;  Holt  y.  Whatley,  51  Ala.  569; 
Lopee  V.  Central  Arizona  Min.  Co.  1  Ariz.  464; 
Chicago  dt  N.W.  B  Co.  v.  Coss,  73  111.  894; 
Wilson  Y.  Denver  South  Park  A  P.  B.  Co.  7 
Colo.  101;  May  y.  Princeton,  11  Met  442; 
Bocum  Y.  Weitherick,  22  Minn.  152;  Lee  ▼. 
Troy  Citizens  Gas  Light  Co.  98  N.  T.  115; 
Urquhart  Y.Ogdensburg,  28  Hun,  75;  Street  B, 
Co.  Y.  NoUhenius,  40  Ohio  St.  876;  Lee  y. 
Union  B.  Co.  12  R.  I.  888,  84  Am.  Rep.  668: 
Texas  A  P.  B.  Co.  y.  Murphy,  46  Tex.  356,  26 
Am.  Rep.  272;  BalHmare  dhB,R  Co.y.  WhU- 
tington,  80  Gratt,  805;  Snyder  v.  Pittsburgh,  0. 
A  St.  L.B.  Co.  11  W.Va.  14;  Fowler  y.  BalU- 
more  A  0.  R  Co.  18  W.  Ya.  579;  Eelley  ▼. 
Chicago,  M.  A  St.  P.  R  Co.  50  Wis.  881. 

There  was  no  sufficient  evidence  of  contriba* 
tory  negligence  in  this  case. 

Morgan  v.  Illinois  A  St.  L.  Bridge  Co.  7 
Cent.  L  J.  811.  See  also  Isabel  v.  Hannibal 
A  St.  J.  R  Co.  eO  Mo.  475;  ^Flaherty  y. 
Union  B.  Co.  45  Mo.  74;  Kay  v.  Penfisylvania 
R  Co.  65  Pa.  276,  8  Am.  Rep.  628;  PhUadet- 
phia  AR  B.  Co.  y.  Long,  75  Pa.  257. 

The  negligence  of  the  parents  or  guardian  of 
a  child  In  fulowing  it  to  stray  away  or  go  out 
unattended  is  one  for  the  junr  to. determine, 
and  no  rule  of  law  can  be  laid  oown  which  in- 
terferes with  the  jury  Judging  each  case  on  its 
own  merits. 

BnitishiU  ▼.  Humphreys,  7  West.  Rep.  806. 
64  Mich.  504;  Keyser  y.  Chicago  A  O.  T.  B. 
Co.  56  Mich.  559,  66  Am.  Kep.  406;  East 
Saginaw  City  B.  Co.  v.  Bohn,  27  Mich.  503; 
BajnowM  v.  Detroit,  B.  C.  A  A.  R  Co.  74 
Mich.  21;  Friek  v.  St.  Louis,  K.  C.  A  N.  R 
Co.  75  Mo.  54;  Boland  jr.  MissouH  B.  Co.  36 
Mo.  484;  0^ Flaherty  y.  Union  R  Co.  ib  Mo. 


NOTS.— The  deolslon  that  a  Judgment  obtained 
by  a  person  as  next  friend  for  his  minor  son  binds 
him  personally  so  far  as  to  prevent  a  subsequent 
recovery  in  his  own  behalf  upon  the  same  demand 
is  a  plain  exception  to  the  rule  that  a  party  is 
bound  by  a  Judgrment  only  in  the  same  capacity  in 
which  he  was  a  party  to  iU   But  the  real  basis  of 
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the  decision  seems  to  l>e  an  equitable  estoppel 
rather  than  any  technical  conclusivenefls  of  the 
prior  adjudication.  Having  actively  aided  a  re- 
covery by  another  person  he  is  clearly  estopped 
thereby  from  claiming  that  he  himself  is  the  only 
person  who  is  lawfully  entitled  to  such  recovery. 


See  also  47  L.  R.  A.  486. 


ifm. 
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90;  Mulligan  t.  ChirtU,  100  Mass.  512,  97  Am. 
Dec.  121;  l4fnch  ▼.  Smith,  104  Ma.<».  52;  tilat- 
Ury  ▼.  (fConneU,  10  L.  R.  A.  658,  153  Mass. 
94;  McGreary  v.  Eastern  R,  Co.  185  Mass.  868, 
8"»2;  Com,  V.  Metropolitan  R,  Co,  107  Mass. 
286;  Hutu  y.  iSaZem,  121  Mass.  294;  Callahan  v. 
.&an,  9  AUeD,  401:  Mangam  v.  Brooklyn  R.  Co, 
88  N.  Y.  455, 98  Am.  Dec,  66;  Kune  y.  Troy,  6 
Cent.  Rep.  493, 104  N.  Y.  844;  Birkett  y.  Knick- 
erbocker dh  C,  Co.  110  N.  Y.  506;  Coegrove  y, 
Ogden,  49  N.  Y.  255, 10  Am.  Rep.  861;  FaUon 
V.  Central  Park,  J!f.  cfe  E,  R,  Co.  64  N.  Y.  18; 
l^evdfgast  v.  iV«r  Fe^rA;  Cfen<.  A  H,  R.  R.  Co. 
58  N.  Y.  652;  BahrenJmrgh  y.  Broffklyn  City, 
H.  P.  eft  P.  P.  /?.  Co.  56  N.  Y.  652;  r/i«rd«?r 
V.  UarUm  Bridqe,  M.  <b  P.  R.  Co.  60  N.  Y. 
3-:0;  2;r«o  V.  ^r>^'i  Are,  R,  Co.  26  N.  Y.  49; 
OUf/eldy.  New  York  AH,  R.  Co.  14  N.  Y.810; 
}h\.  Forty-second  St.  cfe  G.  St.  Ferry  R.  Co. 
47  N.  Y.  817,  7  Am.  Krp.  450;  Pittsburgh,  Ft. 
W.  eft  C.  R.  Co.  V.  BumeUad,  48  111.  221;  CAi- 
eaio  <Sk  A.  R.  Co.  v.  Gregory,  58  111.  226;  (/a«7i 
V.  Chicago,  97  111.  66;  C'Aj(Jop<?  v.  Hesing,  83 
HI.  204;  Pittfiburg^A.  &  M.  R.  Co.y.  Pearson, 
72  Pa.  169:  Kay  v.  Pennsylvania  R.  Co.  65 Pa. 
2^9,  3  Am,  Rtp.  628;  Pennsylvania  R.  Co.  v. 
Lewis,  79  Pa.  88;  i/<?pptf  v.  Chicago,  M.  <fc  iSf. 
i*  i2.  Ci>.  61  Wis.  857;  Johnson  y.  Chicago  <ft 
iV;  IF.  i2.  Co.  49  Wis.  529;  £?«?^  y.  Chicago  <Sb 
N.  W.  B.  Co.  88  Wis.  614;  Dahl  Y.  Milwaukee 
City  R.  Co.  (Wis.)  19  Am.  &  Eng.  R.  R.  Cas. 
121;  Johnson  y,  Chicago  <ft  N,  T.  R.  Co,  (Wis.) 
8  Am.  &  Eng.  R  R.  Cas.  471;  Karr  v.  Parks 
40  CaL  188,  198;  Schierhold  y.  Morth  Beach  eft 
M.  R.  Go.  40  Cal.  447;  Payne  v.  Hum^ston  <ft 
A  R.  Co.  70  Iowa,  584;  Smith  y.  Atchison,  2\ 
dS.  F.  R  Co,  25  Kan.  738;  8t.  Louis,  J.  M. 
d3.R,  Co.  y.  Freeman^  86  Ark.  41;  Robinson 
▼.  Gone,  22  Vt.  218. 

Id  the  following  cases  the  court  refused  to 
disturb  the  Yerdict: 

RolUry.  Sutter  St.  R.  Co.  (Cal.)  19  Am.  & 
Eng.  R  R  Cas.  833;  East  Saginaw  City  R. 
Co.  y.  Bohn,  27  Micb.  508;  Chicago  dh  A.  R 
Co.  y.  Becker,  84111.  483;  Collins  y.  South  Bos- 
ion  R  Co.  142  Mass.  301,  56  Am.  Rep.  675; 
Bliss  y.  South  Hadley,  6  New  Eng.  Rep.  124, 
145  Mas<*.  91. 

It  has  been  held  not  to  be  contributory  neg- 
ligence in  parents  to  permit  a  child  of  eighteen 
months  to  play  In  close  proximity  to  a  railroad 
line  under  the  guardianship  of  another  child 
eight  years  old. 

Pittsburg,  A.AM.R  Co.  y.  Pearson,  72  Pa. 
169. 

Or  to  permit  a  boy  eleven  and  one  half  years 
of  age  to  drive  a  ti'am  by  night,  accompanied 
by  a  younger  son  of  nine  years. 

Parish  y.  Eden,  62  Wis.  272. 

Or  to  permit  young  children  to  play  upon 
the  sidewalk  unattended. 

Barry  v.  New  York  Cent.  dH.  R.  R.  Co.  92 
N.  Y.  289,  44  Am.  Rep.  877;  Minick  y.  Troy, 
83  N.  Y.  514;  Barkery.  Savage,  45  N.  Y.  191, 
6  Am.  Rep.  ^fi. 

Or  to  permit  a  boy  four  years  of  age  to  go 
upon  the  street  with  his  sister  only  eleven  years 
old. 

CoUins  V.  South  Boston  H.  R.  Co.  2  New 
Eng.  Rep.  649,  142  Mass.  801,  56  Am.  Rep. 

lO. 

Or  to  send  a  child  six  or  seven  years  of  age, 
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accompanied  by  an  older  brother  into  a  village 
through  which  a  railroad  track  runs. 

Chicago  db  A.  R.  Co.  v.  Becker,  84  111.  483. 

When  children  are  old  enough  to  go  to 
school,  the  question  whether  or  not  it  is  safe 
for  them  to  go  through  the  streets  unattended, 
is  usually  for  the  jury. 

Lynch  y.  Smith,  1()4  Mass.  52;  Mulligan  v. 
Curtis,  100  Mass.  512,  97  Am.  Dec.  121;  Hunt 
v.  Salem,  121  Mass.  294;  Schierhold  v.  North 
Beac/i  <Sf  M.  R.  Co.  40  Cal.  447. 

It  has  been  held  that  poor  parents  of  infant 
children  are  not  contributorily  negligent  if  they 
do  not  prevent  their  infant  children  from  stray- 
ing into  the  public  streets  or  upon  the  lines  of 
railwtivs 

Pittsburg,  A.AM.R.  Co.  v.  Pearson,  72  Pa. 
169;  Philadelphia  A  R.  R.  Co.  v.  Long,  76 
Pa.  257;  Pennsylvania  Co.  v.  James,  81  *  Pa, 
194;  Pennsylvania  R  Co.  v.  Leu>is,  75  Pa.  83; 
Hoppey.  Chicago,  M.  A  St.  P.  R.Co.Ql  Wis. 857; 
Isabel  y.  Hannibal  d  St.  J.  R.  Co.  60  Mo.  475; 
Walters  v.  Chicago,  R  L  dhP.  R  Co.  41  Iowa, 
71;  a  Flaherty  v.  Union  R.  Co.  45  Mo.  70; 
Fricky.  St.  Louis,  K.  C.  db  N.  R  Go.  75  Mo. 
542. 

The  father  has  a  right  of  action  for  loss  of 
services  and  expenses  occasioned  by  injuries  to 
his  minor  child,  while  the  child  by  his  next 
friend,  may  recover  damages  for  the  injuries. 

Sibley  v.  Ratdiffe,  50  Ark.  477;  Wilton  v. 
MiddUsexR.  Co.  125  Mass.  180;  Texas  db  P.  R 
Co.  V.  Morin,  66  Tex.  138;  Houston  dbG.N.  R 
Co.  V.  Miller,  51  Tex.  275,  49  Tex.  822:  Cent- 
ral R.  Co.  y.  Brinson,  64  Ga.  475;  Durkee  v. 
Central  Pae.  R.  Co.  56  Cal.  886;  Little  Rock  d 
Ft.  S.  R.  Co.  y.  Barker,  88  Ark.  850;  Coving- 
tan  St.  R  Co.  v.  Packer,  9  Bush,  455, 15  Am. 
Rep.  725;  Ohio  AM.  R.  Co.  v.  Tind^j^l,  18  Ind. 
866;  StaU  v.  Baltimore  A  0.  R.  Go.  24  Md.  84; 
Cregin  v.  Brooklyn  City  R.  Co.  75  N.  Y.  192, 
81  Am.  Rep.  459;  MeQotem  v.  New  York  Gent. 
AH.  RR  Co.%1  N.  Y.  417;  O^Mara  v.  Hud- 
son River  jRl  O9.  88  N.  Y.  445;  Pennsylvania 
R.  Go.  V.  Butler,  67  Pa.  885;  Oakland  R  Go. 
v.  Fielding,  48  Pa.  820;  Pennsylvania  R  Co.  v. 
Zebe,  33  Pa.  818;  Ewen  v.  Chicago  A  N.W.R 
Go.  88  Wis.  618;  Evansichy.  Qulf,  0.  A  S.  F 
F.  R.  Go.  67  Tex.  123;  Rains  v.  /^.  Lout's,  h  M. 
AS.R  Co.  71  Ho.  164;  Gumming  v.  Brooklyn 
City  R.  Co.  24  N.  Y.  S.  R  718;  Shearm.  <ft 
Redf.  Neg.  608;  Patterson,  Railway  Iaw,  411; 
Dicey,  Parties.  349;  Thomp.  Neg.  1242;  Saw- 
yer y.  Sauer,  10  Kan.  519;  Cooley.  Torts,  682. 

To  constitute  a  bar,  the  former  judgment 
must  have  been  upon  the  merits  and  for  the 
same  causes  of  action  and  between  the  same 
parties. 

Tucker  y.  Rohrbaek,  13  Mich.  73;  Beeson  y. 
Comly,  19  Mich.  108. 

A  parent  cannot  release  her  child's  right  of 
action  for  an  injury  by  the  admission  that  it 
had  been  warned  to  avoid  the  danger. 

Power  y.  Harlow,  67  Mich.  107. 

The  services  of  a  minor  during  minority  bo- 
long  to  the  parent  and  wben  a  minor  is  in- 
jured so  that  his  ability  to  labor  is  decreased, 
the  parent  alone  can  recover  damages  for  the 
decreased  ability  of  the  minor  to  labor  dunng 
minority. 

Texas  A  P.  R  Oo.y.  Morin,  supra. 

Parents  are  required  to  exercise  such  care  at 
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the  circumstances  of  the  case  and  their  drcum- 
Btances  in  life  permit,  which,  being  a  question 
of  fact,  is  for  tbe  jury. 

Isabel  ▼.  Hannibal  dk  8t.  J.  B.  Co.  60  Mo. 
475;  WfilUri  Y.  Chicago,  R.  L  df  P.  R.  Co.  41 
Iowa,  71 ;  Pittsburg,  A.  A  M.  R  Co.  ▼.  Pear- 
son,  72  Pa.  169;  Philadelphia  d  R.  R.  Co.  ▼. 
Long,  75  Pa.  257;  Olasseyy.  Hestonville,  M.  d 
F.  Pass.  R.  Go.  57  Pa.  172;  C^Flaherty  ▼. 
Union  R.  Co.  45  Mo.  70;  Kay  ▼.  Penn^ltania 
R.  Co.  65  Pa.  260,  8  Am.  Bep.  628. 

lion^^v  (/.,  delivered  the  opinion  of  the 
court: 

Tills  is  a  suit  to  recover  damages  sustained 
by  plaintljf,  arising  out  of  the  same  accident 
that  resulted  in  his  son,  Oscar,  losing  his 
leg  by  belDg  run  over  by  defendant's  train 
of  cars  on  l^ovember  6,  1886,  at  Eleventh 
Street  depot  in  Bay  City,  which  case  is  re- 
ported in  68  Mich.  90.  The  facts  are  so 
fully  stated  in  that  case  that  it  becomes  un- 
necessary to  restate  them  here.  Tbe  claim 
of  damafi:es  in  the  present  case  is  for  tbe  loss 
of  Oscar's  services  during  minority,  and 
money  expended  for  nursing,  medicine,  and 
professional  treatment  for  him.  There  are 
but  two  questions  raised  upon  this  record 
which  we  need  discuss.  They  relate  to  the 
ruling  of  the  trial  court,  and  its  charge  to 
the  jury  upon  the  questions :  (1)  Whether  the 
plaintiff  is  estopped  from  recovery  for  loss 
of  his  son's  services  during  minority  by  rea- 
son of  a  claimed  recovery  for  the  same  ser- 
vices in  Oscar's  suit,  wHere  the  plaintiff  ap- 
peared as  his  next  friend.  (2)  The  ruling 
of  the  court  upon  the  (question  of  the  plaint- 
iffs' contributory  negligence  as  affecting  his 
right  of  recovery.  As  touching  the  first 
question,  it  appears  that  the  defendant,  under 
its  plea  of  the  general  issue,  gave  notice 
that  the  said  Oscar  Baker  mentioned  in 
plaintiffs  declaration  heretofore  brought 
suit  in  said  court,  claiming  damages  for  the 
same  cause  of  action  set  forth  in  the  declara- 
tion in  this  cause ;  that  said  suit  was  duly 
tried  by  said  court  and  a  jury,  and  judgment 
was  rendered  therein  in  favor  of  the  plaintiff ; 
that  j  udgment  and  costs  of  said  suit  nave  been 

J  aid  by  the  defendant  herein  to  the  said 
ames  H.  Baker  as  next  friend  to  his  said 
son,  Oscar  Baker ;  and  that  said  James  H. 
Baker  has  signed  a  receipt  therefor  In  full 
satisfaction  of  said  juogment  and  costs. 
After  the  jury  had  been  impaneled  in  the 
present  case,  and  plaintiff  had  offered  testi- 
mony to  support  his  action,  defendant's  coun- 
sel objecteci  to  any  proof  being  received 
under  the  declaration  for  the  reason  that  in 
this  court,  prior  to  the  commencement  of 
this  suit,  the  same  plaintiff,  James  H. 
Baker,  had  commenced  a  suit  for  the  injury 
of  his  son,  Oscar,  in  which  suit  he  recovered 
verdict  and  judgment,  which  suit  was  taken 
to  the  supreme  court,  and  there  affirmed, 
and  that  judgment  had  been  satisfied  by  the 
defendant ;  that  in  that  salt  plaintiff  had  re- 
covered damages  for  the  boy,  or  for  himself 
as  next  friend  to  the  boy,  for  his  crippled 
condition,  and  his  loss  of  ability  to  labor, 
and  therefore  plaintiff  is  estopped  from 
maintaining  this  suit.  The  court  overruled 
the  objection,  and  rejected  the  offered  proof, 
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to  which  the  defendant  excepted.  The  case 
then  proceeded  to  trial,  and  at  the  close  of 
the  testimony  the  counsel  for  defendant,  in 
his  second  request,  asked  the  court  to  charge 
the  jury  as  follows:  ''The  plaintiff  in  this 
case  cannot  njcover,  because  he  has  failed  to 
make  out  a  case,  in  that  {a)  he  previously 
brought  a  suit  in  this  court  as  next  friend 
for  his  son  Oscar  Baker  and  recoveied,  and  in 
his  declaration  in  that  suit  he  complained 
of  the  same  injury  sued  on  here,  and  did 
not  limit  the  claim  for  damages  to  those 
accruing  only  to  said  Oscar  Baker;  (5) 
because  the  uncontradicted  evidence  in  this 
case  shows  that  Oscar  Baker  was  guilty 
of  contributory  negligence ;  {c)  because  the 
uncontradicted  evidence  in  this  case  shows 
that  the  plaintiff  and  his  wife,  parents  of 
said  Oscar  Baker,  were  guilty  of  contribu- 
tory negligence."  These  requests  were  re- 
fused, and  the  court  charged  the  jury: 
Then  comes  the  loss  of  the  boy's  services  for 
the  fourteen  years  without  lapse  between  the 
time  of  this  accident  and  the  time  he  would 
arrive  at  the  age  of  twenty- one.  On  the 
amount  of  this  you  have  no  direct  evidence, 
but  you  have  the  evidence  derived  of  an  in- 
spection of  the  boy  himself,  and  the  father, 
and  the  whole  family.  .  .  .  One  question 
to  be  got  at  in  the  case  of  damages  is :  How 
much  worse  off  in  dollars  and  cents  will  this 
plaintiff,  James  H.  Baker,  be  by  reason  of 
the  boy  having  been  crippled  in  the  way  he 
is,  counting  in  the  loss  of  his  services,  and 
the  expenses  of  taking  care  of  him  while  he 
was  sick  and  in  the  curing  of  his  wound, 
and  the  expense  of  the  nurse?"  The  court 
further  directed  the  jury  that,  as  none  of 
the  items  involved  in  this  suit  could  be 
legally  proved  or  recovered  for  in  the  suit 
brought  by  Oscar,  therefore  the  plaintiff 
would  not  be  barred  from  recovering  such 
damages  in  this  action. 

We  have  looked  into  the  former  record,^ 
the  suit  of  Oscar  against  the  defendant  com- 
pany,— and  find  that  the  declaration  in  that 
case  contains  two  counts.  The  allegation  as 
to  damages  in  the  first  count  is,  after  stating 
the  injuiT  and  the  disorders  arising  there- 
from ;  **  He  so  remained  for  a  long  space  of 
time,  to  wit,  from  thence  hitherto,  during 
all  of  which  time  the  plaintiff  suffered  great 

Sain,  and  was  injured  and  prevented  from 
oin^  any  work  and  from  attending  scliool, 
and  is  still  so  prevented,  all  to  the  damage 
of  the  plaintiff,"  etc.  In  the  second  count 
it  is  stated  that  *'he  so  remained  for  a  long 
space  of  time,  to  wit,  from  thence  hitherto, 
during  all  of  which  time  he,  the  plaintiff, 
suffered  great  pain,  and  was  and  is  injured 
and  prevented  from  doing  any  work  and  from 
attending  school,  and  is,  and  always  will 
be,  injured  and  disabled  from  earning  his 
own  living;  wherefore  the  plaintiff  says  he 
is  injured  and  has  sustained  damages, '  etc. 
Evidence  was  introduced  under  that  declara- 
tion by  tbe  plaintiff  to  sustain  his  cause  of 
action,  and  the  court  charged  the  jury  as 
follows:  "If  you  conclude  that  the  plaint- 
iff is  entitled  to  recover,  consider  then  the 
extent  or  the  amount  of  damages  that  he  has 
suffered.  .  .  .  Now,  in  determining  that 
question  the  jury  are  to  take  into  considera- 
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tion  the  pain  and  sufTcriDg  the  plantiff  has 
endured.  .  .  .  Also  the  nature  of  the  in- 
jury, and  bow  it  will  affect  him  in  his  fu- 
ture life,  so  far  as  ability  to  earn  money  is 
concerned."  It  will  be  seen  from  this  that 
the  jury  must  have  taken  into  consideration, 
in  tixing  the  amount  of  damages  which 
Oscar  was  entitled  to  leoover,  his  inability  to 
labor  from  the  time  the  injury  occurred 
during  the  remainder  of  his  life.  The 
$5,000  which  Oscar  recovered  in  his  suit  in- 
cluded therefore,  the  damages  which  are 
flouglit  to  be  recovered  by  the  plaintiff  in 
this  suit. 

It  is  contended  upon  the  part  of  plaintiff's 
counsel  in  this  court  that,  though  Oscar  did 
recover  for  the  value  of  such  services  in  his 
suit,  vet  the  plaintiff  in  the  present  suit 
would  not  be  barred  from  recovery,  or  estop- 
p^  from  making  claim  thcrofor,  for  the  rea- 
son that,  as  matter  of  law,  Oscar  had  no 
right  to  recover  for  such  damages  in  his 
suit.  In  support  of  this  proposition  counsel 
cites:  Wiftan  ▼.  Middlesex  R  Co.  125 
Mass.  130 ;  Texas  A  P.  B,  Co.  v.  Morin,  66 
Tex.  133 ;  Central  B.  Co,  v.  Brinson,  64  Ga. 
475 ;  Durkee  v.  Central  Floe.  R  Co.  66  Cal. 

ass. 

As  we  have  before  stated,  the  sole  ground 
upon  which  the  plaintiff*S  counsel  now  con- 
tends for  the  right  to  recover  damages  in  be- 
half of  the  father,  which  have  once  been  re- 
covered in  behalf  of  the  child  bv  his  next 
friend,  in  that  the  child  had  no  legal  ri^ht 
to  recover  for  such  damages  in  the  action 
brought  by  him.  In  the  case  of  Texas  db  P.  B. 
Co.  V.  Marin,  supra,  the  action  was  brought 
by  the  minor,  by  his  father  as  next  friend, 
against  the  company  for  personal  injuries. 
The  trial  court  charged  the  jury  that  in  es- 
timating damages  they  had  a  right  to  take 
into  consideration  his  capacity  to  earn 
money.  This  was  held  error,  for  the  reason 
that  the  services  of  the  Infant  belonged  to 
the  parent  during  his  minority,  and  not 
to  the  infant,  unless  it  was  shown  that  the 
child  had  been  emancipated  by  the  parent ; 
and  the  court  cited  in  support  of  this  Houston 
d  G.  K  B.  Co.  V.  Miller,  51  Tex.  275.  and 
Sawyer  v.  Sauer,  10  Ean.  519.  The  question 
of  the  right  of  the  father  to  recover  such 
damages,  though  the  same  had  been  recov- 
ered by  the  infant  in  another  action,  was 
not  involved  in  the  case. 

in  Durkee  v.  Central  Pac.  B.  Co.  the  action 
tras  by  the  father  to  recover  damages  for 
Begligent  injury  to  his  infant  son,  and  it 
^'ui  said  by  the  court  that  **  whatever  was 
merely  personal  to  the  infant  should  not 
enter 'into  what  was  the  father's  damages, 
because  for  them  the  son  would  have  a  right 
of  action;"  and  that  the  court  states  the  rule 
laid  down  by  Shearman  &  Redfield,  in  their 
work  on  Negligence,  (§  608,)  as  follows: 
''The  damages  recoverable  b^  a  i)aTent, 
guardian,  or  master  for  a  negligent  injury 
to  the  person  of  his  child  or  servant  are 
strictly  limited  to  an  amount  fully  compen- 
satory for  the  consequent  loss  of  services  for 
a  period  not  exceeding  the  minority  of  the 
child,  or  the  term  of  service  of  a  servant, 
and  the  expenses  which  the  plaintiff  has  in- 
curred in  consequence  of  the  injury,  such  as 
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for  surgical  attendance,  nursinff,  and  the 
like.  .  .  .  Damages  awarded  upon  any 
other  ground  than  these  clearly  belong  to 
the  person  corporally  injured,  whose  right 
to  sue,  it  must  be  remembered,  is  entirely 
unaffected  by  the  action  of  his  parent  or 
master.  If  the  latter  should  be  allowed  to 
recover  for  the  pain  and  suffering  of  the 
servant  (or  child)  it  would  follow  either 
that  the  servant  (or  child)  could  not  recover 
himself  for  the  same  cause,  or  that  the  negli- 
gent person  would  be  liable  to  pay  twice  the 
amount  of  damage  done.  Either  alternative 
is  contrary  to  justice  and  common  senoe.'* 

The  case  therefore  did  not  involve  the 
question  involved  in  the  present  suit,  and 
no  such  rule  is  contended  for  there  as  here. 

In  Central  B.  Co.  v.  Brinson,  supra,  the 
action  was  by  the  father,  as  next  friend  to 
his  son,  to  recover  damages  for  negligent 
injuries.  To  this  suit  was  filed  the  plea  of 
the  general  issue,  and  a  special  plea  m  bar, 
which  was  that  the  father  of  the  plaintiff 
had  brought  his  individual  suit  for  the  same 
cause  of  action  and  for  the  same  injury 
which  was  then  pending  and  undetermined 
in  the  same  court.  On  motion  this  plea  was 
stricken  out,  and  tiie  cause  proceeded  to 
trial  under  the  general  issue,  and  plaintiff 
had  judgment.  It  was  held  that  the  strik- 
ing out  of  this  plea  was  not  error,  for  the 
reason  that  a  minor,  being  damaged  In  his 
person,  majr  bring  suit  to  recover  for  any 
permanent  injury  which  he  has  sustained 
reaching  beyond  his  majority,  while  the 
father  may  sue  for  trespass  done  or  damage 
sustained  whereby  he  loses  the  services  of 
the  child,  as  also  for  any  expense  incurred 
in  and  about  the  healing  and  restoring  of 
said  child's  health.  It  will  be  noticed  that 
the  question  involved  in  that  case  is  not  the 
same  as  that  involved  in  the  present  case ; 
the  court  holding  that  it  woula  not  bar  the 
infant's  riffht  of  recoverv  simply  because 
the  father  nad  brought  his  action  in  the 
same  court,  and  had  set  up  in  his  complaint 
or  declaration  a  claim  for  damages  of  like 
character  as  those  claimed  by  the  infant  in 
his  suit,  the  court  laying  down  the  proper 
rule  of  damages  under  which  each  might 
recover. 

In  WiUon  y.  Middlesex  B.  Co.,  supr<t,  the 
action  was  by  the  father  for  the  loss  of 
services  of  Ellen  Wilton,  his  daughter,  oc- 
casioned by  her  being  run  over  by  one  of 
defendant's  cars.  At  the  trial  it  appeared 
that  Ellen,  in  the  name  of  her  father  as 
next  friend,  had  brought  an  action  and  re- 
covered $5,000  for  the  injuries  done  her  by 
this  accident.  This  case  is  reported  in  107 
Mass.  108.  The  trial  court  was  asked  to  rule 
upon  this  that,  the  former  action  having  been 
brought  by  the  plaintiff,  and  mouev  having 
been  paid  to  him  as  next  friend,  he  could 
not  bring  an  action  for  any  loss  of  service, 
because  he  had  already  been  paid  therefor. 
The  trial  judge  refused  so  to  rule,  and 
held  the  plaintiff  entitled  to  recover  the 
reasonable  value  of  Ellen's  net  earnings  to 
her  father  over  and  above  what,  but  for  the 
accident,  her  support  would  have  cost,  and 
gave  judgment  for  the  plaintiff.  The  court 
said  of   that  case:    "The  previous  suit  is 
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not  a  bar  to  the  present.  The  money  which 
the  plaintiff  receiyed  in  the  former  action  is 
not  his  money,  nor  can  he  appropriate  it 
to  the  payment  of  labor  which  the  child 
was  bound  to  perform.  The  measure  of  dam- 
ages in  the  former  action  was  the  injury  to 
the  child,  and  not  the  injury  to  the  'fatW. 
It  is  analo|;ous  to  the  cases,  formerly  quite 
frequent,  in  which  for  injuries  to  a  wife 
the  husband  and  wife  must  loin  for  personal 
injuries  to  the  wife;  but  for  the  expenses 
incident  thereto  the  husband  must  bring  his 
sole  action  in  his  own  name."  It  does  not 
appear  in  that  case  that  in  the  action  which 
the  father  brought  aa  next  friend  for  his 
daughter  any- claim  was  made  or  recoyery 
had  for  damages  for  loss  of  seryioe  of  the 
child,  or  expenses  incurred  in  and  about  the 
restoration  of  the  child  to  health ;  and  the 
court  says  that  the  measure  of  damages  in  the 
former  action  was  the  iniury  to  the  child, 
and  not  the  injury  to  the  father.  The  court 
yeiy  properly  held,  therefore,  that  the  money 
which  the  plaintiff  receiyed  could  not  be  ap- 
propriated to  the  payment  of  labor  which 
the  child  was  bound  to  perform.  If  the  case 
had  been  prescnU'd  to  that  court  which  is 
presented  in  the  present  case, — as  to  whether 
the  father,  as  next  friend,  haying  recoy- 
ered  for  the  loss  of  seryices  of  the  child, 
could  again  recoyer  in  an  action  brought 
by  himself  for  the  yalue  of  the  loss 
of  the  same  seryices,  — there  can  be  no  doubt 
that  that  court  would  haye  said  that  it  would 
be  contrary  to  justice  and  common  sense  to 
allow  the  plaintiff,  first,  as  next  friend,  and, 
second,  in  his  own  personal  interest,  to  re- 
coyer  damages  for  the  yalue  of  the  loss  of 
the  seryices  of  his  infant  daughter. 

It  appears  that  the  plaintiff  in  this  case, 
as  next  friend  of  his  son  Oscar,  took  part  in 
the  trial  of  the  former  case,  and  insisted 
upon  a  recoyery  by  his  son  for  the  yery  dam- 
age— that  is,  the  yalue  of  the  loss  of  Oscar's 
seryices — which  now  seeks  to  recover  in  the 
present  case.  It  is  undoubtedly  true  that 
as  matter  of  law  Oscar  had  no  right  in  his 
suit  to  recover  such  damages  without  the 
consent  of  his  father,  but  he  did  recover 
with  the  consent  of  his  father;  therefore  the 
father  is  now  estopped  from  setting  up  claim 
for  the  same  damages  in  this  action  in  his 
own  name.  It  is  true  that  the  earnings  of 
a  minor  son  belong  to  the  father,  unless  the 
father  has  given  him  his  time  and  earnings ; 
but  the  father  could  not  recover  for  such 
earnings  when  he  has  emancipated  him. 
Slweiiberg  v.  Voigt,  86  Mich.  810;  Allen 
y.  Allen,  60  Mich.  635 ;  Bdl  y.  Bumpus,  63 
Mich.  875,  6  West. Rep.  130.  If  the  case  here 
had  been  for  the  earnings  of  the  minor  son, 
and  it  appeared  that  in  a  former  action  by 
the  son — the  father  acting  as  his  next  friend — 
he  had  recovered  the  value  of  his  wages  in 
such  former  suit  with  the  consent  of  the 
father,  that  fact  would  be  held  tantamount 
to  manumission  of  the  infant,  so  far  as  that 
suit  was  concerned,  and  the  father  would  be 
estopped  from  recovery  of  the  same  wages. 
There  can  be  no  distinction  between  such  a 
case  and  the  present ;  and  the  fact  that  the 
father  appeared  and  prosecuted  as  next  friend 
was  tantamount  to  a  relinquishment  of  such 
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loss  of  services.  The  court  should  haye  ad- 
mitted the  evidence,  and  have  directed  the 
jury  that  no  recovery  could  be  had  by  the 
lather  for  the  loss  of  such  services,  as  their 
value  had  already  been  recovered  by  the  son 
with  the  father's  consent. 

The  amount  expended  by  the  father  in 
nursing,  medicine,  and  medical  attendance 
does  not  seem  to  have  been  litigated  in  the 
former  action,  and  it  therefore  becomes  neces- 
sary to  discuss  one  other  question  raised.  It 
ia  contended  that  the  parents  of  the  child  was 
guilty  of  contributory  negligence  in  permit- 
ting the  boy  to  make  a  pi  ay -ground  of  the 
railroad  tracks  and  yard  there,  and  for  that 
reason  the  plaintiff  could  not  recover. 
Upon  that  branch  of  the  case  the  court 
charged  the  jury  that  ''before  the  plaintiff 
can  recover  he  must  prove  not  only  that  the 
defendant  was  negligent,  but  that  the  neg- 
ligence of  the  defendant  was  the  cause  of  the 
injury,  and  that  this  means  that  there  was 
no  negligence  on  the  part  of  the  plaintiff 
himself  or  of  the  boy  which  caused  or  helped 
or  contributed  to  cause  the  injury ;  that  the 
boy  cannot  carelessly  run  into  danger,  and 
then  complain,  or  lay  the  foundation  for  the 
father  to  complain,  if  be  gets  hurt,  but  that 
children  are  only  required  to  exercise  so  much 
care  and  discretion  as  ought  reasonably  to  be 
expected  fortheir  mental  capacity  when  placed 
in  that  situation.  If  the  boy  did  al  1  that  could 
reasonably  be  expected  of  such  a  boy  as  we 
find  him  to  have  been  at  that  time,  he  did 
all  that  the  law  requires,  and  was  not  guilty 
of  such  contributory  negligence  as  will  pre- 
vent the  father  from  recovering  damages  in 
this  suit.  If  he  did  not  do  so,  then  his 
father  can  have  no  verdict.**  Again,  the 
court  directed  the  jury:  "If  the  plaintiff 
himself  waa  negligent,  and  his  negligence 
contributed  to  bring  about  the  injuir,  he 
cannot  recover.  If  he  was  negligent  in  al- 
lowing the  boy — such  a  boy  as  this  was — 
to  be  playing  there,  or  in  not  preventing 
him  from  being  there,  or  omitted  any  pre- 
caution that  he  ought  to  have  taken  under 
the  circumstance,  he  cannot  recover."  Some 
testimony  was  given  upon  the  part  of  the 
defendant  that  the  boy,  Oscar,  was  fre- 
quently about  the  fright-car  in  front  of  the 
depot,  and  was  in  the  habit  of  catching  on 
and  jumping  off  from  the  cars,  and  was  told 
by  the  employes  of  the  railroad  company 
that  he  would  get  hurt.  Defendant's  testi- 
mony also  shows  that  the  father  was  advised 
that  his  boy,  Oscar,  was  in  the  habit  of 
coming  to  the  defendant's  grounds  and  jump- 
ing off  and  on  cars,  and  that  he  ought  to 
chastise  him  for  it.  The  father  does  not 
deny  in  his  testimony  but  he  was  told  of 
the  custom  of  his  boy  in  playing  about  the 
grounds  at  the  depot,  but  claims  it  was 
about  a  year  previous,  and  that  he  had  cau- 
tioned Oscar  about  playing  about  the 
grounds,  and  when  at  home  would  not  allow 
him  to  play  about  the  depot,  and  gave  him 
particular  instructions  not  to  do  so.  The 
father  was  a  barber,  and  left  home  early  in 
the  morning  for  his  work,  returning  to  his 
meals,  and  was  absent  durinir  the  day  and 
evening.  On  the  day  in  question  the  father 
was  away  from  home.    The  boy  had  been  to 
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ichool,  crossing  the  railway  track  on  his 
way  home.  Mrs.  Baker  testified  that  he  got 
home  at  4  o* clock,  got  a  lunch,  and  went 
into  the  yard  to  play,  back  of  the  house ; 
that  she  looked  out,  and  saw  him  twice  play- 
ing there ;  and  within  twenty  or  twenty -five 
minutes  after  he  first  went  out  to  play  she 
heard  of  his  injury  upon  the  railroad  track ; 
and  until  that  time  she  did  not  know  he  was 
out  of  the  yard.    We  think,  under  these  clr- 


eumstanoes,  It  was  a  question  of  fact  for  the 

iury  to  determine  whether  the  plaintifiF  or 
Irs.  Baker  was  guilty  of  such  negligence 
that  the  plaintiff  could  not  recover.  We 
find  no  error  in  that  part  of  the  charge,  for 
the  errors  pointed  out,  however,  the  jvdg- 
m&nt  must  be  revened,  with  costs,  and  a  new 
trial  ordered. 
The  other  Justices  concurred. 
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LOWENBERG,  Bespt, 
LEVINE,  Appt. 
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.ObI. 


A  dlflehar^^  under  state  insolTene^ 
laws  will  not  release  a  Jad^^ent  ob- 
tained In  another  state  upon  a  cootraot 
made  there  If  the  creditor  does  not  participate  in 
the  insolvency  prooeedingB,  although  he  restdes 

'  within  the  Jurisdiction  of  the  court  enxiUng  the 
discharge  and  the  Judgment  appeared  on  the  in- 
•olvent^s  schedule. 

(PebruaiT  4.  ISB2.) 

APPEAL  bjr  defendant  from  a  Judgment  of 
the  Superior  Court  for  the  City  and  Coun- 
ty of  8an  Francisco  in  favor  of  plaintiff  in  an 
action  brought  to  enforce  payment  of  a  Judg- 
meot.    Afflrmed. 
The  facts  are  stated  in  the  opinion. 
Messn,  Henrjr  I.  Kowalsky  and  Rein- 
itein  4k  Eisner  for  appellant. 
Mr.  George  A.  Rankin  for  respondent. 

De  Haven  /.,  delivered  the  opinion  of 
the  court : 

Action  upon  a  money  judgment  recovered 
by  plaintiff  against  defendant  in  a  court  of 
general  lurisdiction  in  the  territory  of  Mon- 
tana, while  plaintiff  and  defendant  were 
residents  of  that  territory,  and  upon  a  ox)n- 
tract  made  to  be  performed  there.     Subse- 

Suently  to  the  rendition  of  this  judgment  the 
efendant  filed  in  the  superior  court  of  the 
city  and  county  of  San  Francisco  his  petition 
in 'insolvency ;  and  such  proceedings  were 
thereafter  bad  in  the  matter  that  upon 
August  14,  1888,  the  court  dulv  made  and 
entered  its  decree  discharging  defendant  from 
all  his  debts  and  liabilities.  At  the  date  of 
this  (lecree,  and  during  the  entire  time  of 
tbependencj^  of  these  insolvency  proceedings, 
both  plaintiff  and  defendant  were  residents  of 
this  state.  In  his  answer  the  defendant 
pleads  this  decree  in  insolvency  as  a  bar  to 
this  action.  The  case  was  submitted  to  the 
court  below  upon  an  agreed  statement  of 
facts  showing  the  matters  hereinbefore  stated, 

NOTB.— For  note  fflvtng  authorities  on  the  point 
that  state  insolvent  laws  have  no  extraterritorial 
efficacy,  see  Phoenix  Nat.  Bank  v.  Batoheller  (Mass.) 
•  LR.A.64i. 

For  effect  of  provine  claim  by  nonresident  cred- 
itor, see  Murray  v.  Roberts.  6  L.  R.  A.  dIB,  and  note 
ISOHaakSSa. 
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and  in  addition  thereto  the  following  facts: 
**That  in  the  schedule  of  indebtedness  of 
defendant,  Levine,  filed  with  said  petition 
in  insolvency,  was  set  forth  as  required  by 
law,  a  statement  of  the  judgment  rendered 
against  him  and  in  favor  of  the  plaintiff, 
Lowenber^,  by  the  district  court  of  the 
third  judicial  district  of  the  territory  of 
Montana  in  and  for  Lewis  and  Clarke  county 
as  set  forth  in  plaintiff's  complaint.  That 
said  plaintiff,  Lowenber^,  never  filed  a  verified 
or  other  statement  of  his  claim  and  demand 
in  said  proceedings  in  involuntary  insolv- 
ency, or  m  any  other  manner  whatever  part- 
icipated in  any  of  the  proceedings  connected 
therewith ;  but  such  lailure  to  participate 
therein  was  due  to  no  neglect,  default,  or 
omission  on  the  part  of  the  defendant,  Le- 
vine." The  court  below  gave  judgment  for 
the  plaintiff,  and  the  defendant  appeals. 

The  onl^  question  presented  in  the  record 
before  us  is  whether,  in  view  of  the  facts  as 
above  stated,  the  decree  discharging  defend- 
ant from  his  debts  and  liabilities  is  a  bar  to 
this  action.  It  is  claimed  by  the  appellant 
that  as  the  parties  hereto  were  resident 
citizens  of  thia  state  at  the  time  when  the 
insolvency  proceedings  were  begun,  and 
until  their  completion,  the  decree  therein 
dischargins:  him  from  all  his  debts  U  con- 
clusive upon  the  plaintiff,  and  is  a  bar  to  this 
action,  and  that  the  binding  force  of  such 
decree  is  in  no  wise  affected  by  the  fact  that 
the  judgment  sued  upon  was  recovered  in 
the  territory  of  Montana,  and  is  based  upon 
a  contract  made  and  to  be  performed  there. 

In  support  of  this  proposition  counsel  for 
appellant  rely  upon  Fetch  v.  Bnghee,  48  Me. 
9 :  Hawley  v.  Hunt,  27  Iowa,  803 ;  BedeU  v. 
Scruton^  54  Vt.  493 ;  Mareh  v.  Putnam, 
8  Gray,  551.  These  cases,  however,  with 
the  exception  of  Marsh  v.  Putnam,  are  not 
in  point,  as  in  each  of  them,  with  the  one 
exception  stated,  the  only  matter  before  the 
court  for  decision  was  as  to  the  effect  of  a 
dischage  in  insolvency  upon  debts  held  by 
non-residents  of  the  state  in  which  the  dis- 
charge was  granted,  the  creditor  not  having 
proved  his  claim  in  the  insolvency  proceed- 
ings, nor  otherwise  participating  therein ; 
and  it  was  with  reference  to  this  question 
that  it  was  said  in  those  cases  that  the  bind- 
ing effect  of  the  discharge  in  insolvency  then 
beiore  the  court  upon  the  citizenship  of  the 
parties,  and  not  upon  the  place  of  the  con- 
tract. Thus,  in  the  case  of  Bedell  v.  Scruton^ 
supra,  it  is  said:    ''The  debt  attends  the 
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person  of  the  creditor,  and  unless  he  is 
within  title  Jurisdiction  of  the  court,  do  dis- 
charge granted  by  it  can  affect  his  rights. 
It  is  a  question  of  citizenship,  and  state 
courts  and  state  laws  are  powerless  to  affect 
the  rights  of  non-resident  creditors  by  any 
jurisdiction  they  may  have  or  exercise  over 
the  person  of  the  debtor,  or  by  any  proceed- 
ings in  rem  affecting  the  debt  itself.**  So, 
also,  in  Eawley  v.  Hunt,  tupra,  the  only 
matter  before  the  court  was  whether  a  dis- 
charge in  insolvency  made  bj  the  courts  of 
one  state  would  affect  non-residents  not  par- 
ties to  it;  and,  in  holding  that  it  would 
not,  Dillon,  Oh,  Jl,  in  delivering  the  opin- 
ion of  the  court,  says :  **  I  have  said  that  the 
settled  law  now  is  that  a  non-resident  and 
non- assenting  creditor  is  not  bound  by  the 
debtor's  discharge  under  state  insolvent  laws, 
no  matter  where  the  debt  originated  or  is 
made  payable.  In  other  words,  the  citizen- 
ship of  the  parties  governs,  and  not  the  place 
where  the  contract  was  made  or  is  to  be  per- 
formed." There  can  be  no  doubt  of  the  cor- 
rectness of  this  proposition,  when  considered 
in  connection  with  the  question  which  the 
court  had  before  it.  Indeed,  it  is  only  the 
statement  of  a  very  familiar  principle, 
which  is  not  at  all  peculiar  to  decrees  in 
insolvency  proceedings,  that  no  court  can 
render  a  valid  personal  judgment  against  a 
defendant,  or  one  affecting  property  which 
Attends  or  follows  his  person,  without  first 
obtainine  jurisdiction  of  his  person.  But 
the  rule  ftself  hasno  application  whatever  to 
the  facts  of  this  case,  as  the  question  here 
is  not  whether  the  superior  court,  when  it 
made  the  decree  upon  which  appellant  re- 
lies, had  jurisdiction  over  the  person  of 
respondent,  but  whether  the  court  was  au- 
thorized to  discharge,  by  its  decree  in  in- 
Bolvcncy,  the  obligation  of  the  contract 
made  in  another  state  or  territory. 

Section  58  of  the  Insolvent  Act  of  this 
state  declares:  *'A  discharge  duly  granted 
under  this  act  shall  .  .  .  release  the 
debtor  from  all  claims,  debts,  liabilities,  and 
dcrnauds  set  forth  in  his  schedule  or  which 
were  or  might  have  been  proved  against  his 
stntc  in  insolvencv."  This  language  is 
brond  enough  to  include  the  debt  sued  upon 
in  this  action;  but  if  the  state  is  without 
authority  to  pass  an  insolvent  law  affecting 
the  o1)ligations  of  contracts  made  without 
the  s^ntc,  then  the  general  terms  of  the  stat- 
ute must  be  restricted,  and  the  act  construe 
as  not  intended  to  effect  or  apply  to  them. 
DanfoHh  v.  Bobinson,  80  Me.  466.  Bo  that 
after  all  the  real  question  for  decision  in  this 
case  is  as  to  the  power  of  the  state  to  enact 
a  law  having  the  effect  to  discharge  the  ob- 
ligation of  contracts  made  elsewhere,  when 
the  creditor  in  no  wise  participates  in  the 
proceedings  in  ^hich  the  discharge  is  en- 
tered, although  he  may  have  been  a  resident 
of  this  state  at  the  time  of  the  insolvency 
proceedings.  This  precise  question  came  be- 
fore the  Supreme  Court  of  New  York  in  the 
case  of  Witty.  FolleU,  2  Wend.  457,  and  was 
there  determined  in  the  negative ;  and  such 
seems  to  be  settled  doctrine  of  the  Supreme 
Court  of  the  United  Stntos.  In  the  case  of 
Cook  V.  Moffat,  46  U.  8.  5  How.  308,  12  L. 
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ed.  165,  that  the  court,  while  conceding  tht 
authority  of  a  state  to  pass  an  insolvent  law  in 
tiie  absence  of  a  law  of  Congress  establishing 
a  uniform  sysiem  of  bankniptcy,  nevertheless 
hold  that  in  view  of  section  10  of  article  1 
of  the  Constitution  of  the  United  States 
which  denies  to  a  state  the  power  to  pass 
any  law  impairing  the  obligation  of  con- 
tract, the  insolvent  law  of  a  state  "could 
have  no  effect  on  contracts  made  before  their 
enactment  beyond  their  territory.  And  in 
the  later  case  of  Baldwin  ▼.  BaU,  68  U.  S. 
1  Wall.  228,  17  L.  ed.  581,  that  court,  after 
reviewing  the  previous  cases  decided  by  it 
as  to  the  effect  of  state  insolvent  laws,  takes 
occasion  to  again  state  upon  what  contracts 
such  laws  cannot  operate,  and  in  so  doing 
uses  this  language :  **  Undoubtedly  a  state 
may  pass  a  bankrupt  or  insolvent  law 
under  the  conditions  before  mentioned,  and 
such  a  law  is  operative  and  binding  upon 
the  citizens  of  the  state ;  but  we  repeat  what' 
the  court  said  in  Oook  v.  Moffat,  iupra,  that 
such  laws  'can  have  no  effect  on  contracts 
made  before  their  enactment,  or  beyond  their 
territory.  *" 

The  rule  upon  this  subject,  and  the  reason 
upon  which  it  is  founded,  is  thus  stated  in 
section  1890  of  Story  on  the  Constitution,  as 
the  result  of  all  the  cases:  ''The  question 
is  now  understood  to  be  finally  at  rest.  The 
state  .insolvent  laws,  discharging  the  ob- 
ligation of  future  contracts,  are  to  bo  deemed 
constitutional.  Still,  a  very  important 
point  remains  to  be  examined ;  and  that  is, 
to  what  contracts  such  laws  can  rightfully 
apply.  The  result  of  the  various  decisions 
on  this  subject  is  (1)  that  they  apply  to  all 
contracts  made  within  the  state  between  cit- 
izens of  the  state ;  (2)  that  they  do  not  ap- 
ply to  contracts  made  within  the  state  be- 
tween a  citizen  of  a  state  and  a  citizen  of 
another  state ;  (8)  that  they  do  not  apply  to 
contracts  not  made  within  the  state.  In  all 
these  cases  it  is  considered  that  the  state 
does  not  possess  a  jurisdiction,  co-extensive 
with  the  contract,  over  the  parties,  and 
therefore  that  the  Constitution  of  the  United 
States  protects  them  from  prospective  as  well 
as  retrospective  Leeislation.  Still,  how- 
ever,  if  a  creditor  voluntarily  makes  himself 
a  party  to  the  proceedings  under  an  insol* 
vent  law  of  a  state  which  discharges  the  con- 
tract, and  accepts  a  dividend  declared  under 
such  law,  he  will  be  bound  by  his  own  act, 
and  be  deemed  to  have  abandoned  this  extra- 
territorial immunity.  **  In  the  case  of  Marsh 
V.  Putnam,  8  Gray,  551,  cited  and  relied 
upon  by  appellant,  a  contrary  rule  was  de- 
clared. But  this  case  stands  alone,  and,  in 
our  opinion,  should  not  be  followed. 

The  plaintiff  not  having  in  any  manner 
participated  in  the  insolvency  proceedings 
had  in  this  state,  and  relied  upon  as  a  bar, 
and  the  judgment  sued  upon  having  been 
recovered  in  Montana  upon  a  contract  made 
there,  it  results  from  the  foregoing  views 
that  the  plaintiff  is  entitled  to  recover  in 
this  action. 

Judgment  affirmed. 


We  concur: 
land,  J. 


Sharpstein,  J,,   HeFap* 
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Dougherty  ▼.  Aubtik. 
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1.  An  order  of  the  board  of  superrlflors 
of  a  oonnty  made  dnrlngf  the  term  of 
oflHoe  of  a  county  clerk,  allowing  him 
a  deputy  whooe  nlary  to  to  be  paid  by  the 
oountjr  Is  void,  though  authorized  by  a  statute  in 
force  prior  to  his  election,  where  the  Constitution 
forbids  an  increase  of  bte  compensation  after  his 
election  or  during  the  term  of  hte  office. 

£•  A  gtatnte  claeiriiying  the  counties  of 
the  state  according  to  population  for 
the  purpose  of  regulating  the  compen* 


sation  of  county  ofhcers  according  to 
their  duties*  cannot  be  amended  so  as  to 

provide  that  in  certain  classes  of  counties  the 
superTifiors  may  order  that  some  of  the  officers 
be  allowed  deputies  whose  salaries  shall  be  paid 
by  the  county  where  the  Constitution  requires 
ah  laws  of  a  general  nature  to  have  a  uniform 
operatlOD. 
8*  The  liCgislature  has  no  power  after 
fixing  the  salaries  of  county  clerics*  to 
authorise  the  boards  of  supervisors  to 
allow  them  one  or  more  deputies  at  the 
expense  of  the  county  if  in  their  opinion  the  sal- 
ary provided  is  insufficient,  where  the  Constitu- 
tion requires  the  Legislature  to  regulate  the  com- 
pensation of  all  such  officers  in  proportion  to 
duties  performed. 

(January  20, 1808.) 


Noxa— Delegation  of  legUHcttioe  power  to  county ' 
ppardg  0/  auperrisors. 

Hie  above  decision  that  the  Legtelature  cannot 
delegate  to  a  board  of  supervisors  the  power  to 
change  a  provtoion  of  the  general  law,  is  plainly 
based  on  an  ezpreas  constitutional  provision  that 
the  Legislature  shall  by  general  and  uniform  laws 
provide  for  the  matter  in  question;  but  on  the  gen- 
eral question  of  the  power  of  the  Legislature  to 
delegate  legislative  power  to  a  county  board  of 
supervisors,  where  no  express  constitutional  pro- 
vision against  it  exists,  there  is  little  explicit 
authority  to  be  found. 

In  New  York  the  Constitution  expressly  provides 
that  the  Legislature  shoU,  by  general  laws,  confer 
upon  the  boards  of  supervisorB  of  the  several  coun- 
ties of  the  state  such  further  powers  of  local  legis- 
lation and  admintotratlon  as  the  Legislature  may 
from  time  to  time  deem  expedient.  Substantially 
Che  same  provision  Is  found  in  the  Constitutions  of 
ganmm.  Michigan  and  Wisconsin. 

The  Maryland  Constitution  says  that  the  Legisla- 
tnte  may  confide  to  the  oounty  authorities  **aU 
powers  necessary  for  the  management  of  the  public 
local  concerns.**  But  the  Constitutions  of  most 
ttates  are  silent  on  the  subject  or  confer  in  terms 
administrative  and  police  powers  only. 

There  is  no  express  constitutional  provision  to 
be  found  in  many  if  in  any  Constitution  against 
the  delegation  by  the  Legislature  of  its  law-making 
power.  The  usual  provision  is  simply  that  *the 
legislative  power  of  the  state  shall  be  vested  In  the 
General  Assembly,**  or  equivalent  words.  Never- 
theleas  It  is  established  as  a  fundamental  principle 
of  constitutional  law  subject  to  the  exception  of 
local  government  that  legislative  authority  cannot 
be  delegated.  An  exception  Is  too  well  established 
to  need  citation  of  authorities  in  case  of  the  dele- 
gation to  municipal  corporations  of  the  power  to 
snact  ordinances. 

In  Cooley*s  Constitutional  Limitations  it  is  said 
that  fundamental  as  the  maxim  is  that  the  Legis- 
lature cannot  delegate  Its  power  to  make  laws  It  is 
**M>  qualified  by  the  customs  of  our  race  and  by 
other  maxims  which  regard  local  government,  that 
the  right  of  the  Legislature,  in  the  entire  absence 
of  authorization  or  prohibition  to  create  towns  and 
other  inferior  municipal  corporations  and  to  con- 
fer upon  them  the  power  of  local  government  and 
especially  of  local  taxation  and  police  regulations 
usual  with  such  corporations*  would  always  pass 
onchalienged.**  In  fact  the  delegation  of  legisla- 
tive power  to  oounty  supervisors  seems  to  have 
toOD  generally  unchallenged. 

In  Alabama  a  general  statute  allowing  tbe  court 
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of  county  revenues  in  a  county,  on  petition  of  free- 
holders to  establish  a  stock  district  where  cattie 
shall  not  be  allowed  to  run  at  large,  was  held  to  be 
valid.    Stanfill  v.  Dallas  County  Ct.  80  Ala.  287. 

The  court  said  that  intrueting  to  oounty  author- 
ities quasi  legislat^ivA  powers  and  functions  haa 
never  been  considered  a  violation  of  the  maxim 
that  legislative  power  cannot  be  delegated.  The 
same  decision  was  made  in  respect  to  a  statute 
authorizing  the  court  of  county  revenues  in  a  speoo 
ified  county  to  establish  such  a  district  as  against 
an  objection  that  it  was  in  violation  of  a  constitu- 
tional provision  that  **the  General  Assembly  shall 
not  have  power  to  authorize  any  municipal  corpor- 
ation to  pass  any  laws  Inconsistent  with  the  gener- 
al laws  of  the  state.**  The  court  based  the  decision 
on  the  fact  that  a  oounty  is  not  a  municipal  corpor- 
ation within  the  meaning  of  that  provision  and 
also  that  the  power  given  by  this  statute  was  not  a 
power  to  *^a8S  laws**  but  was  only  a  quasi  legisla- 
tive police  power.  Dunn  v.  Wilcox  County  Ct.  85 
Ahi.144. 

In  this  case  it  will  be  seen  that  a  larger  freedom 
in  delegating  legislative  power  was  allowed  to 
counties  than  to  municipal  corporations. 

In  State  v.  Wood  County  Suprs.  61  Wis.  278,  the 
court  in  speaking  of  the  legislative  powers  of 
county  authorities  under  the  provision  of  the  Con* 
stitution,  which  is  similar  to  that  of  NeW  Tork, 
above  quoted,  says  the  powers  are  limited  only  by 
the  provisions* of  the  statutes. 

It  is  clearly  apparent  that  the  status  of  counties 
in  different  states  varies.  In  New  York,  at  least, 
legislative  functions  are  commonly  exercised  by 
boards  of  supervisors  and  the  statutes  have  for 
many  years  expressly  given  them  authority  **to 
make  such  laws  and  regulations  as  they  may  deem 
necessary,  and  provide  for  the  enforcing  of  the 
aame**  in  respect  to  various  specified  subjects. 
Also  in  the  latest  statute  conceruing  counties, 
(18B2)  provision  is  made  in  respect  to  the  enactment 
and  publication  of  **every  act  or  resolution  of  such 
board  in  the  exercise  of  its  legislative  powers** 
while  it  expressly  declares  by  way  of  definition 
that,  *'a  county  is  a  municipal  corporation,  com- 
prising the  inhabitants  within  its  boundaries,  and 
formed  for  the  purpose  of  exercising  the  powers 
and  discharging  the  duties  of  local  government, 
and  the  administration  of  public  affairs  conferred 
upon  It  by  law.'* 

No  reason  is  apparent  why  the  Legislature  of  any 
state  without  express  constitutional  provisions  on 
the  subject  may  not  make  a  oounty  a  municipal 
corporation  of  a  distinctive  kind  and  give  it  as 
much  legislative  power  as  is  given  to  other  muai« 
!  cipal  oorporalions.  B.  A.  B. 
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See  also  31  L.  R.  A.  131 ;  33  L.  R.  A.  466. 
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California.  Sufrvms  Court. 
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APPEAL  by  defeodant  from  a  Judgment  of 
the  Supeiior  Court  for  Mariu  County 
granting  an  application  for  a  ?^it  of  manda- 
mus to  compel  respondent  to  pay  a  certain 
warrant.    Reversed, 

The  facts  are  stated  in  the  opinions. 

Mewre.  Carter  P.  Pomeroy  and  F.  M« 
Ancellotti,  for  appellant: 

The  Constitution  provides:  "  The  Legisla- 
ture shall  not  pass  local  or  special  laws  in  any 
of  the  following  enumerated  cases;  that  is  to 
say:  •  •  • 

"9.  Regulating  county  and  township  busi- 
ness, or  the  election  of  county  and  township 
officers.    •  .  . 

"29.  Affecthig  the  fees  or  salary  of  any 
officer.  .  .  . 

"88.  In  all  other  cases  where  a  general  law 
can  be  made  appiicable." 

Cal.  Const,  art.  4,  §  25. 

The  provision  in  question  is  clearly  in  yiola- 
tion  of  each  of  the  above  divisions. 

It  is  a  provision  regulating  county  business. 

Earle  v.  San  Francisco  SSard  of  JBkiucatum, 
55  Cal.  490. 

This  provision  for  the  relief  of  officers  of 
ceriain  classes  of  counties  is  entirely  confined 
as  to  its  subject  and  in  its  operation  to  speci- 
fied localities.  It  is  therefore  local,  as  contra- 
distinguished from  ^neral,  and  within  the 
conslitutional  inhibition. 

Ibid.;  MUUr  y.  KUter,  68  Cal.  142. 

By  "  uniform  operation/'  is  meant  an  opera- 
tion which  is  equal  in  its  effect  upon  all  per- 
soLS  or  things  upon  which  the  law  is  designed 
to  operate  at  all. 

Brooks  V.  Uyde,  87  Cal.  875. 

The  County  Government  Act  is  essentially  a 
law  of  a  '*  general  nature/' — must  be  so  to  1)6  a 
valid  law  at  all. 

Const,  art.  11,  §  5;  art.  4,  g  5,  subsecs.  9, 
28,29. 

Bf'ing  so,  it  must  operate  uniformly  upon 
all  persons  or  things  upon  which  it  is  designed 
to  operate  at  all,  or  it  or  any  portion  thereof 
failing  to  operate  uniformly  is  voia. 

Miller  v.  Kieter,  supra.  See  Peopie  ▼.  Hen- 
shaw,  76  Cal,  444;  Manning  v.  Klippel,  9  Or. 
867;  People  v.  Central  Pae.  R  Co.  88  Cal.  898; 
French  v.  Tesc^temaker,  24  Cal.  544. 

•By  excepting  any  particular  persons  or  cor- 
porations from  the  operation  of  any  law,  the 
uniformity  thereof  is  at  once  destroyed. 

Omnibus  R.  Go.  v.  Baldwin,  57  Cal.  165. 

The  Legislature  had  no  authority  to  delegate 
to  the  boards  of  supervisors  of  certain  dasses 
of  counties  the  power  therein  attempted  to  be 
conferred. 

Longan  v.  Solano  County,  65  Cal.  125. 

The  judgment  of  the  board  of  supervisors  in 
such  matters,  if  this  provision  be  upheld,  would 
be  final,  and  not  reviewable  by  the  courts. 

San  Mateo  County  v.  Moloney,  71  Cal.  208; 
P<yrt€r  ▼.  Haight,  45  Cal.  630. 

Where  the  Constitution  has  located  the  au- 
thority, there  it  must  remain. 

Pet/ple  V.  Riordan,  73  Mich.  508. 

Mr.  Hepburn  Wilkins  for  respondent. 

Messrs.  Works,  Gibson  41b  Titus,  on  be- 
half of  other  counties  interested,  filed  a  peti- 
tion for  rehearing. 

The  real  question  is,  Was  the  statute  author- 
ising such  an  order  valid,  or  was  it  unconstitu- 
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tional.  Unless  the  statute  li  unconstitutional 
the  order  must  be  valid. 

This  statute  was  not  enacted  after  the  term  of 
office  of  the  clerk  had  commenced,  but  before. 

Suppose  that  it  had  been  enacted  that  the 
officer  should  receive  $2,000  until  the  popula- 
tion of  the  county  should  increase  to  a  certain 
number,  and  that  thereafter  he  should  receive 
$8,000.  Could  the  obiection  now  urged  against 
it  be  maintained  ?    We  think  not 

HanUm  v.  Floyd  County  Comrs.  58  Ind.  128. 

And  yet  we  see  no  legal  difference  between 
the  supposed  provision  and  the  one  Under  con- 
sideration. 

We  might  name  section  after  section  of  this 
whole  statute  that  is  not  uniform  with  other 
sections  relating  to  the  same  matter  and  fixing 
the  compensation  of  the  same  officer.  But  we 
contend  that  these  discrepancies  in  the  statute 
do  not  violate  this  requirement  of  the  Consti- 
tution. The  evident  purpose  of  this  constita- 
tional  provision  is  that  all  laws  of  a  general 
nature  shall  "bear  equally  in  their  burdens 
and  benefits  upon  persons  standing  in  the  same 
category." 

Smith  ▼.  Judge  of  Tufslfth  JHst.  17  Cal.  648; 
McOiU  V.  State,  84  Ohio  St  228. 

The  very  object  of  a  classification  is  that 
such  provisions  may  be  made  for  each  county 
as  wiU  require  it  to  pay  a  reasonable  compen- 
sation to  each  of  its  officers,  according  to  the 
services  to  be  performed. 

State  V.  ReiiB,  62  Ind.  159;  Cl&m  v.  StaU,  88 
Ind.  418. 

Without  some  such  enactment  the  statute 
could  not  possibly  have  been  made  uniform 
throughout  the  state  under  existing  circum- 
stances 

Wheeler  v.  Philaddphia,  77  Pa.  888. 

Some  of  the  counties  needed  no  such  pro- 
vision because  they  were  not  changing  in  pop- 
ulation as  others  were,  and  fixed  salaries  could 
be  made  permanent  and  would  work  no  injury. 

State  V.  Judges,  21  Ohio  St.  1. 

Before  the  adoption  of  the  present  Constitu- 
tion it  was  held  in  this  ptate  that  a  law  fixing 
fees  or  salaries  of  officers  was  not  a  general 
but  a  local  law. 

Ryan  v.  Johnson,  5  Cal.  87. 

And  the  present  Constitution  does  not  prohibit 
local  legislation  for  each  county  but  only  as  to 
one  officer  or  office. 

Const,  art.  4,  g  25,  subsec.  29. 

Mr,  W.  H.  H.  Hart.  AttyQen.,  for  re- 
spondent upon  the  rehearing. 

Garouttey  J.,  delivered  the  opinion  of  the 
court: 

This  was  an  application  for  a  writ  of  man- 
date to  compel  the  defendant  to  pay  a  warrant 
for  services  rendered  by  plaintiff  as  deputy 
county  clerk  of  Marin  county.  The  trial  court 
ordered  the  writ  to  issue,  and  this  is  an  appeal 
from  the  judgment  and  order  denying  a  new 
trial.  The  facts  of  the  case  are:  One  Bon* 
neau  was,  at  the  commencement  of  this  pro- 
ceeding, and  had  been  for  more  than  four  years 
next  preceding  thereto,  the  county  clerk  of 
Marin  county.  Said  Bonneau  was  last  elected 
in  1888,  his  term  of  office  l)eginning  January 
7.  1889.  Upon  January  10. 1889,  he  filed  an 
affidavit  with  the  supervisors  of  said  county  by 
which  he  showed  tnat  a  deputy  was  required 
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by  bf  m  in  tbe  proper  discbarae  of  bis  duties  as 
fuch  county  clerk,  and  said  board  at  tbat 
time  made  an  order  allowing  him  a  depuUr  at 
a  salary  of  $50  per  month,  to  take  effect  from 
January  7,  1(^.  The  order  of  the  board  of 
SDperTlsors  was  made  by  authority  of  a  pro- 
Tiaion  of  section  211  of  the  County  Govern- 
ment Act  as  amended,  found  at  page  207  of 
the  Statu! es  of  1887,  which  reads:  **  Provided, 
further,  that  whenever,  in  the  opinion  of  the 
board  of  supervisors,  the  salary  of  any  county 
officer  in  the  third,  fourth,  fifth,  twelfth, 
twentieth  [and  several  others]  classes  as  fixed 
and  provided  in  this  Act  is  insufficient  to  pay 
a  reasonable  compensation  for  the  services  re- 
quired to  be  performed,  tben  said  board  shall 
allow  such  officer  a  deputy,  or  sucb  number  of 
deputies  as  in  their  judgment  may  be  required 
to  do  the  business  of  such  officer  in  connection 
with  the  principal,  at  a  salary  not  to  exceed 
one  hundred  dollars  per  month,  to  be  paid  at 
the  times  and  in  the  manner  said  principal  is 
paid:  provided,  that  an  afficiavit  shall  be  filed 
by  such  officer  with  the  said  board  showing 
tbat  such  deputy  or  deputies  are  required  by 
him  in  the  proper  discharge  of  bia  duties  as 
such  officer." 

It  is  insisted  by  appellant  that  the  order  of 
the  board  of  supervisors  made  January  10, 
1889,  allowing  the  county  clerk  a  deputy  at  a 
•alary  of  $50  per  month  to  be  paid  by  the 
county,  was  an  increase  of  the  compensation 
of  such  county  clerk  after  his  election  and 
during  his  term  of  office,  and  that  such  order 
for  those  reasons  was  void  and  of  no  effect,  be- 
ing ia  violation  of  the  provisions  of  section  9, 
art.  11,  of  the  Constitution  of  this  state, where- 
in it  is  provided  that  "the  compensation  of 
any  county,  city,  town,  or  municipal  officer 
shall  not  be  Increased  after  bis  election  or  dur- 
ing bis  term  of  office/'  The  order  of  the 
b(Mrd  under  consideration  was  made  after  the 
election  and  during  the  term  of  office  of  said 
Bonneau,  and  the  question  presented  is,  did 
the  order  allowing  the  clerk  a  deputy,  and  or- 
dering that  bis  saJary  be  paid  from  the  county 
treasury,  increase  the  compensation  of  the 
eounty  clerk?  If  it  did  increase  his  compen- 
sation, it  is  violative  of  the  provision  of  the 
Constitution  just  quoted,  and  must  give  way 
for  that  reason.  That  part  of  the  order  where- 
in it  is  recited  that  "the  clerk  is  allowed  a 
deputy"  of  itself  is  practically  of  no  effect  and 
force,  because  the  clerk  by  virtue  of  his  office 
has  the  power  to  appoint  one  or  more  deputies 
to  perform  or  assist  him  in  the  performance  of 
the  duties  of  such  office,  entirelv  reeardless  of 
the  wiahes  or  demands  of  the  Doard  of  super- 
visors, and  this  order  of  the  board,  construed 
in  connection  with  the  statute  is  substantially 
88  follows:  "In  the  opinion  of  the  board  of 
supervisors  of  Marin  county,  the  salary  of  the 
county  derk  of  said  county,  as  now  provided 
by  law,  is  insufficient  to  pay  a  reasonable  com- 
pensation for  the  services  required  to  be  per- 
formed by  him,  and,  it  further  appearing  by 
the  affidavit  of  the  said  clerk  that  a  deputy  is 
neceflsary  to  a  proper  performance  of  the  duties 
of  his  office,  it  is  ordered  that  such  deputy  be 
paid  fifty  dollars  per  month  from  the  county 
treasury." 

The  duties  resting  upon  Bonneau  when  he 
qualified  n^  county  clerk  and  entered  upon  his 
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office  were  plain  and  unmistakable,  for  they 
are  enumerated  in  detail  by  the  statute,  and 
upon  every  principle  he  was  bound  to  discharge 
those  duties.  The  law  would  not  even  allow 
him  to  take  a  single  step  in  the  performance 
of  them  until  he  agreed  under  the  solemnity  of 
his  oath  that  he  would  "perform  all  the  duties 
of  his  office  to  the  best  of  his  ability."  If  his 
duties  as  county  clerk  during  the  life  of  his 
term  of  office  becomes  so  burdensome  and  as- 
sume such  proportions  that  he  has  not  the 
ability,  either  mental  or  physical,  to  perform 
them,  he  is  not  thereby  released  from  the  ob- 
ligations be  assumed  at  the  inception  of  his 
term  of  office.  His  services  are  purely  minis- 
terial, and  if,  through  simple  desire  or  actual 
nec^sity,  assistance  is  wanted,  the  law  allows 
him  to  call  to  his  aid  as  many  deputies  as  be 
may  see  fit  to  appoint.  If  unwilling  to  adopt 
this  course,  and  unable  to  perform  the  duties 
of  the  office  personally,  he  can  resign;  but  as 
long  as  he  remains  in  office  he  is  bound  to  per- 
form the  duties  of  the  office  under  his  official 
oath,  or  remain  and  render  himself  amenable 
to  charges  and  removal  for  neglect  of  official 
duty.  In  Etans  v.  Trenton,  24  N.  J.  L.  7ft6,  it 
is  said:  "It  is  a  well-settled  rule  that  a  person 
accepting  a  public  office  with  a  fixed  salary  is 
bound  to  p^orm  the  duties  of  the  office  for 
the  salary.  He  cannot  legally  claim  addition- 
al comi)ensation  for  the  discharge  of  these 
duties,  even  though  the  salary  may  be  a  very 
inadequate  remuneration  for  uie  services;  nor 
does  it  alter  the  case  that  by  subsequent  stat- 
utes or  ordinances  his  duties  are  increased,  and 
not  his  salary.  His  undertaking  is  to  perform 
the  duties  of  his  office,  whatever  they  may  be, 
from  time  to  time  during  his  continuance  in 
office,  for  the  compensation  stipulated,  whether 
these  duties  are  diminished  or  increased;  and 
whenever  he  considers  the  compensation  inade- 
quate he  is  at  liberty  to  resign."  The  Consti- 
tution provides  that  the  Legislature  shall,  by 
general  and  uniform  laws,  provide  for  the  elec- 
tion or  appointment  of  county  officers,  and 
that  it  shall  regulate  the  compensation  of  all 
such  officers  in  proportion  to  duties.  Art.  11, 
§  5.  In  pursuance  of  this  provision  the  Legis- 
lature, by  an  Act  entitled  "An  Act  to  Estab- 
lish, a  Uniform  System  of  County  and  Town- 
ship Governments,"  found  at  page  299,  Cal. 
Stat.  1888,  proceeded  to  carry  into  effect  this 
provision  of  the  Constitution,  and  as  amended 
by  Stet.  1885,  p.  178,  fixed  the  salary  of  coun- 
ty clerks  of  counties  of  the  twentieth  class 
(of  which  Marin  county  was  one)  at  $2,500  per 
annum,  which  was  to  be  for  the  "services  re- 
quired of  them  by  law  or  by  virtue  of  their 
office;"  and  section  211  of  the  same  Act  (Stat. 
1887,  p.  207)  further  provided:  "The  salaries 
and  fees  provided  in  this  Act  shall  be  in  full 
compensation  for  all  services  of  every  kind 
and  de^riptlon  rendered  by  the  officers  therein 
named,  either  as  officers  or  exojpcio  offlcers,their 
deputies  or  assistants,  unless  in  this  Act  other- 
wise provided,  and  all  deputies  employed  shall 
be  paid  by  their  principals  out  of  the  salaries 
hereinbefore  provided,  unless  in  this  Act  other- 
wise provided."  It  will  thus  be  seen  from  the 
foregoing  principles  and  provisions  of  the  stat- 
ute and  Constitution  cited  that  a  public  officer 
accepts  an  office  upon  the  condition  that  he  will 
perform  all  the  duties  of  the  office,  and  while 
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lie  remains  In  snob  office  the  public  have  the 
right  to  demand  that  be  perform  such  duties. 
In  accordance  with  the  mandate  of  the  Con- 
stitution, the  Legislature  fixed  the  salary  of  the 
county  clerk  of  Marin  county  in  proportion  to 
the  duties  of  the  office,  not  in  proportion  to 
the  duties  of  the  oflice  the  county  clerk  could 
personally  perform,  for  the  statute  itself  ex- 
pressly provided  that  it  should  be  in  full  com- 
pensation for  the  performance  of  all  the  duties 
•of  the  office;  although  such  would  be  the  nec- 
^ssnr^  construction  of  the  provision  of  the  Con- 
stitution, ret^ardless  of  the  statute. 

The  fact  that  the  law  under  which  the  board 
of  supervisors  acted  in  making  the  order  was 
In  force  prior  to  the  election  of  the  count v 
clerk  is  immaterial  to  the  question  involved, 
for  it  is  not  the  Act  of  the  Legislature  that  in- 
creases the  compensation,  but  the  order  of  the 
board  of  supervisors,  passed  long  after  the 
Act  took  effect,  long  after  the  election  of  the 
county  clerk,  and  during  his  term  of  office. 
The  provision  of  the  statute  is  entirely  inef- 
fectual, save  simply  as  a  delegation  of  power 
to  the  board  of  supervisors  to  order  these  things 
to  be  done.  The  Legislature  had  no  power 
upon  the  10th  day  of  January,  1889,  to  in- 
crease the  compensation  of  the  county  clerk  of 
Marin  county;  and,  nothaving  the  power  itself 
so  to  do,  much  less  could  U  authorize  such 
board  to  do  so.  This  provision  of  section  211 
of  the  County  Government  Act  applies  to 
twenty  classes  of  counties,  and  the  county 
clerks  in  some  of  those  classes  of  counties  have 
salaries  ranging  from  $10,000  to  $18,000  per 
annum.  Every  reason  that  can  be  urged  and 
every  principle  of  law  that  can  be  invoked  to 
sustain  the  validity  of  this  order  can  be  urged 
and  Invoked  with  the  same  force  to  sustain  an 
order  made  by  the  various  boards  of  supervis- 
ors of  these  counties,  allowing  their  county 
clerks  all  the  deputies  necessary  for  the  prop- 
er administration  of  their  offices,  the  counties 
paying  therefor,  and  thus  leaving  their  entire 
salaries  remaining  as  compensation  for  their 
personal  services.  If  such  is  the  law,  all  the 
deputies  of  all  the  county  officers  of  twenty 
classes  of  counties,  under  the  general  election 
of  1888,  by  order  of  the  various  boards  of  su- 
pervisors, could  have  been  paid  out  of  the 
county  treasury  of  the  respective  counties.  The 
doctrine  can  only  be  sustained  upon  the  theory 
that  the  word  "compensation,"  as  used  in  the 
Constitution,  refers  simply  to  the  personal  ser- 
vices of  the  public  officer,  and  not  as  compen- 
sation for  the  performance  of  all  the  duties  of 
the  office.  The  fact  is  directly  to  the  contrary, 
and  is  so  recognized  by  the  Legislature  through- 
out these  variouB  provisions  of  the  County 
Government  Act.  The  board  ctffi  only  allow 
such  deputy  upon  the  request  of  the  principal, 
and  only  when  the  principal  insists  that  his 
services  are  necessary  in  the  performance  of 
the  duties  of  the  office.  If  not  paid  by  order 
of  the  board  from  the  county  treasury,  the 
principal,  being  bound  to  perform  all  the 
duties  of  his  office,  and  a  deputy  being  neces- 
sary, would  be  bound  to  employ  the  deputy 
and  pay  him  from  his  own  salary.  The  coun- 
ty, by  order  of  the  board,  pays  $600  per  an- 
num as  part  of  compensation  for  the  perform- 
ance of  the  duties  of  the  clerk's  office.  From 
a  pecuniary  standpoint  such  coiurse  is  a  very 
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substantial  benefit  fo  (he  county  clerk.  The 
deputy  is  under  his  control,  is  i  in  powered  by 
law  to  act  in  the  place  and  stead  of  his  princi- 
pal in  all  matters,  the  principal  is  linhle  for 
>his  salary,  and  a  payment  by  the  county  of 
such  deputy's  salary  is  for  aH  practical  pur- 
poses a  payment  to  the  principal,  and  in  this 
case  necessarily  results  in  an  increase  of  the 
principars  compensation  to  the  extent  of  $600 
per  annum.  It  is  perfectly  immaterial  to  the 
clerk  whether  his  salary  is  increased  to  $3,100 
per  annum,  and  from  that  sum  he  pays  his 
deputy  $600  per  annum,  or  that  it  remains  at 
$2,600  and  the  county  pays  the  deputy  the 
$600.  The  clerk  reaps  the  full  benefit  of  the 
$600  in  both  cases.  To  be  sure,  this  reason- 
ing concedes  that  the  clerk  must  have  the 
deputy,  but  such  must  be  the  fact,  for  the 
clerk  is  bound  to  perform  all  the  duties  of  his 
office,  and  a  deputy  is  a  necessity  to  the  per- 
formance of  those  duties,  for,  by  his  affidavit, 
he  himself  has  so  declared.  To  construe  the 
provision  of  the  Constitution  so  that  a  county 
clerk's  salary  could  not  be  increased  during 
his  term  of  office.  But  that  an  Act  of  the 
Legislature  would  be  valid  which  provided 
that  all  of  his  deputies,  men  whom  he  was 
bound  to  employ  and  bound  to  pay,  in  the 
absence  of  such  an  Act,  should  be  paid  by  the 
county,  independent  of  and  in  addition  to  the 
clerk's  salary,  would  be  to  allow  that  to  be 
done  indirectly  which  could  not  be  done  di- 
rectly, and  would  be  establishing  a  medium 
for  the  practice  of  the  very  abuses  which  the 
constitutional  provision  was  inserted  ^o  de- 
stroy. The  provision  of  the  statute  appears  to 
be  a  crude  and  ill-conceived  effort  to  evade  a 
very  ^lain  and  very  wholesome  provision  of  the 
Constitution  of  this  slate. 

Let  us  take  a  broader  view  of  this  provision 
of  the  County  Government  Act,  which  au- 
thorizes the  boards  of  supervisors  of  twenty 
classes  of  counties  to  pay  the  salaries  of  the 
deputies  of  all  county  ofacers  of  the  counties 
of  those  classes  under  certain  conditions  and 
contingencies,  and  estimate  its  true  worth  by 
another  test.  Article  1.  ^  11,  of  the  Constitu- 
tion, requires  that  "all  laws  of  a  general  nature 
shall  have  a  uniform  operation.**  The  County 
Government  Act  is  essentially  a  law  of  a  "gen- 
era, nature.*'  It  must  be  so  to  have  any  val- 
idity whatever,  and  with  the  provision  under 
discussion  before  our  eyes,  can  it  be  said  the 
County  Government  Act  has  a  uniform  oper- 
ation? In  Ex  parte  Smith,  Jtutiee  Sanderson 
said,  referring  to  the  meaning  of  the  Constitu- 
tion in  the  use  of  the  words  "uniform  opera- 
tion:" "Its  meaning,  as  repeatedly  declared 
by  the  highest  ludiclal  tribunal  in  the  state,  is 
not  that  general  laws  must  act  alike  upon  all 
subjects  of  legislation  or  upon  all  citizens  or 
persons,  but  that  they  shall  operate  uniformly, 
or  in  the  same  manner,  upon  all  persons  who 
stand  in  the  same  category;  that  is  to  say,  upon 
all  persons  who  stand  in  the  same  relation  to 
the  law,  in  respect  to  the  privileges  and  immu- 
nities conferred  by  it  or  the  acts  which  it  pro- 
hibits."   88  Cal.  702. 

We  must  view  this  question  in  the  light  of 
the  fact  that  the  County  Government  Act  was 
intended  to  establish  a  uniform  system  of 
county  governments,  and  that  the  classification 
of  counties  and  regulation  of  the  compensation 
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of  county  officers,  in  proportion  to  duties,  were 
important  elements  in  Uie  formation  of  that 
Acty  and  were  material  portions  to  which 
the  principle  of  uniformity  was  to  be  ap- 
plied. When  amended  in  1887  by  the 
provision  delegating  these  powers  to  the 
boarda  of  supervisors  in  twenty  classes  of 
counties,  that  provision  simply  became  a  part 
of  the  whole, — a  strand  of  the  rope  which 
formed  the  County  Government  Act.  That 
provision  certainly  gained  no  additional 
strength  or  weight,  simply  by  being  a  more 
recent  creation  of  the  Legislature  than  the  Act 
of  which  it  became  a  part,  and  its  validity 
must  be  weighed  and  tested  as  if  it  were  a  pro- 
.  vision  placed  in  the  Act  of  1888.  Now,  aoes 
it  disturb  the  uniformity  of  the  operation  of 
that  Act?  We  find  the  Act  first  classified  the 
counties  of  the  state  according  to  population, 
for  the  sole  and  express  purpose  of  reeulatiog 
the  compensation  of  county  officers  according 
to  their  duties.  It  then  regulated  the  compen- 
sation of  county  officers  according  to  their  du- 
ties, but  it  did  not  stop  there.  It  provided, 
further,  that  in  twenty  classes  of  counties, 
naming  them,  the  supervisors  of  those  coun- 
ties might  relieve  the  county  officers  of  some 
of  their  official  burdens  by  ordering  that  their 
deputies  be  paid  from  the  county  treasury. 
By  this  provision  the  Legislature  destroyed  the 
uniformity  of  the  operation  of  the  Act.  In 
twenty-eight  classes  of  counties  the  compensa 
tion  of  county  officers  is  fixed  at  an  amount 
certain  and  definite,— an  amount  that  cannot 
be  changed,  save  by  an  Act  of  the  Legislature; 
but  in  the  remaining  twenty  classes  of  counties 
the  compensation  for  the  performance  of  the 
duties  by  the  various  officers  may  fluctuate 
every  month  in  the  year,  at  the  mere  whim  of 
the  boards  of  supervisors.  The  County  Gov- 
ernment Act,  upon  the  same  matters  and  under 
the  same  state  of  circumstances,  should  oper- 
ate equally  upon  all  classes  of  counties,  but  the 
Legislature  has  said  that  in  twenty  classes  of 
counties  only,  whenever  the  salary  of  county 
officers  is  insufficient  to  pay  a  reasonable  com- 
pensation for  the  services  required  to  be  per- 
formed, the  board  of  supervisors  may  allow 
them  deputies  at  the  county's  expense.  Now, 
if  the  salaries  should  prove  insufficient  to  pay 
a  reasonable  compensation  to  the  county  offi- 
cers for  the  duties  to  be  performed  in  the  re- 
maining  twenty  eight  classes  of  counties  of  the 
state,  why  should  they  not  be  allowed  the 
same  relief?  In  twenty-eight  classes  of  coun- 
ties the  Legislature  fixed  the  salaries  of  county 
officers  at  a  definite  sum,  in  proportion  to  the 
duties  of  the  office.  In  twenty  classes  of  coun^ 
ties  the  minimum  sum  only  Ls  fixed,  and  the 
boards  of  supervisors  have  the  power  to  fix  the 
compensation  for  the  performance  of  the  du 
ties  of  the  various  officers  at  any  sum  which 
the  board  may  think  is  a  proper  proportion, 
as  compared  with  the  duties  of  the  office. 
This  certainly  is  a  very  unjust  discrimination 
against  twenty-eight  classes  of  counties,  and, 
not  acting  alike  upon  all  classes  of  counties, 
necessarily  destroys  the  uniformity  of  the  oper- 
ation of  the  Act. 

Bespondent's  counsel  insist  that  an  amend- 
ment to  the  Act  of  1^83,  relating  to  the  com- 
pensation of  county  officers  of  one  clnss  of 
oonntiea  is  a  law  of  a  general  nature  in  itself, 
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and  that  consequently  this  provision  of  section 
211,  applying  to  twenty  classes  of  counties,  is 
no  less  a  general  law;  and,  purporting  to  deal 
with  twenty  classes  of  counties  only,  and  hav- 
ing a  uniform  operation  as  to  those  classes,  the 
provision  complies  with  the  test  in  both  re- 
spects, and  is  therefore  within  the  Constitution. 
This  contention  is  true  to  a  limited  extent,  and 
was  so  held  by  this  court  in  Cody  v,  MurpJiey, 
.88  Cal.  522,  wherein  it  was  decided  that  legis- 
lation pertaining  to  the  compensation  of  offi- 
cers of  one  class  of  counties  was  a  law  of  a 
general  nature,  and  in  that  case  uniform  in  its 
operation,  it  being  directly  in  line  with  all 
other  provisions  of  the  County  Government 
Act,  pertaining  to  the  same  subject-matter. 
But  there  is  a  broad  distinction  between  that 
provision  of  the  Act  and  the  one  under  con- 
sideration in  this  case.  If  the  Legislature,  as 
has  been  attempted  here,  can  delegate  the 
power  to  the  supervisors  to  regulate  the  salar- 
ies of  county  officers  of  twenty  classes  of  coun- 
ties, it  could  provide  a  separate  and  distinct 
means  for  the  regulation  of  the  salaries  of 
the  county  officers  of  each  separate  and  distinct 
class  of  counties;  and  thus  the  uniformity  of 
the  operation  of  the  County  Government  Act, 
upon  the  question  of  the  regulation  of  salaries 
of  county  officers,  would  consist  soTely  in  th^ 
fact  that  the  operation  of  the  Act  was  uni- 
formly different  in  each  class  of  counties.  It 
would  seem  that  the  case  of  Miller  v.  KisUr, 
6S  Cal.  142,  is  conclusive  against  respondent 
upon  this  question.  In  that  case  the  section 
under  consideration  was  section  4  of  the  Act  of 
1885,  amending  the  County  Government  Act 
as  to  salaries  (Stat.  1885,  p.  195),  which  sec- 
tion provided  that  in  three  classes  of  counties 
the  salaries  £xed  in  said  amendment  (all  re- 
ductions, which  were  within  the  power  of  the 
Legislature  to  make)  should  take  effect  on  the 
first  day  of  the  following  month,  while  the 
amendment  provided  that  in  all  other  classes 
the  salaries  should  not  take  effect  during  the 
terms  of  the  then  officers.  Held,  (1)  that  the 
same  was  special  legislation;  and  (2)  that  the 
operation  of  the  law  is  exceptional  and  eccen- 
tric, and  causative  of  discrimination  between 
the  officers  upon  whom  it  is  to  operate, — *'the 
few  are  excluded  from  the  privileges  given  to 
the  many;"  and  the  section  was  held  to  be  void. 
We  think  this  provision  destroys  the  uniform- 
ity of  the  operation  of  the  County  Government 
Act  in  respect  to  the  matters  upon  which  it  at- 
tempts to  speak,  and  is  a  violation  of  a  plain 
requirement  of  the  Constitution,  which  should 
be  scrupulously  guarded  and  upheld. 

Let  the  judgment  herewr8ed2^n6^  the  cause 
remanded,  with  directions  to  dismiss  the  pro- 
ceedings. 

We  concur*  De  Haven,  J,;  Sharpatein, 
J.;  Harrison,  J, 

Beatty*  Oh.  J.,  concurring: 

I  concur  in  the  judgment  of  reversni.  If 
the  amendment  to  the  County  Government 
Act  under  which  the  respondent  claims  ap- 
plied equally  to  all  the  counties  of  the  state;  if, 
in  other  words,  it  was  general,  and  not  special 
and  local,  in  its  operation, — I  think  it  is  sus- 
ceptible of  the  conslniction  which  would  not 
bring  it  in  coafiict  with  9ection  9  of  article  11 
of  the  Constitution  forbidding  the  incrcnse  of 
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a  compensatioD  of  a  county  oiBcer  during  bis 
term.  Wbat  I  tbink  tbe  Legislature  really 
meant  by  the  provision  io  (question  was  to  em- 
power the  boatds  of  supervisors  in  those  classes 
of  counties  to  which  it  applies  to  allow  depu- 
ties or  additional  deputies  in  county  oftices, 
and  to  pay  their  salaries  whenever,  from  some 
unusual  increase  of  population  or  other  cause, 
the  business  of  such  offices  was  so  increased  as 
to  require  for  the  discharge  of  its  duties  a  dep- 
uty or  deputies  in  addition  to  the  number  em- 
ployed at  the  date  of  the  Act  fixing  the  salary 
of  the  office.  I  do  not  think  it  was  the  inten- 
tion of  the  Legislature  to  authorize  the  boards 
of  supervisors  in  their  discretion  to  rdieve 
county  officers  of  the  payment  of  the  deputies 
employed  at  the  time  their  compensation  was 
established  by  the  County  Government  Act 
To  give  the  law  in  question  such  a  construc- 
tion would  render  it  invalid  as  an  attempt  to 
delegate  to  the  supervisors  of  the  respective 
counties  a  power  and  a  duty  conferred  and  im- 
posed by  the  Constitution  m  express  and  man- 
datory terms  upon  the  Legislature  itself.  Art. 
11,  §^6.  Such  a  construction  is,  of  course,  to 
be  avoided  if  possible.  Giving  to  this  law, 
then,  the  construction  above  indicated,  it  would 
not  have  the  effect,  if  properly  administered, 
of  increasiri^  the  compensation  of  any  county 
officer  during;  his  term,  and  the  only  constitu- 
tional objection  to  which  it  is  exposed,  in  my 
opinion,  is  this:  That  it  is  special  and  local  in 
a  case  where  general  law  could  be  made  appli- 
cable, and  perhaps  in  some  of  the  enumerated 
cases  in  which  special  and  local  legislation  is 
prohibited  (art.  4,  g  25),  or  that  it  is  an  amend- 
ment to  a  g:eneral  law  which  destroys  the  uni- 
formitv  of  its  operation.  To  all  these  objec- 
tions the  respondent's  answer  is  that  the  law  is 
neither  special  nor  local,  because  it  applies  to 
classes  of  counties  created  in  pursuance  of  au- 
thority expressly  conferred  by  the  Constitution 
itself,  viz.,  the  authority  to  classify  counties 
by  population  for  the  purpose  of  regulating  the 
compensation  of  county  officers  according  to 
theT  duties.  Art.  11,  §  5.  But  while  this 
would  be  a  sufficient  answer  to  such  objections 
in  case  of  a  law  regulating  the  compensation  of 
county  officers,  it  is  no  answer  to  the  same  ob- 
jections to  a  law  passed  for  a  whoUv  different 
purpose.  In  other  words,  a  classification  of 
counties  made  for  a  special  purpose  authorized 
by  the  Constitution  cannot  be  made  the  basis 
of  discriminating  legislation  of  any  and  every 
kind.  Classification  which  is  proper  and  ra- 
tional and  necessary  for  one  purpose  may  be 
utterly  arbitrary  and  unnecessary  for  another 
purpose,  and  it  is  necessarily  so  with  reference 
to  a  law  with  relation  to  which  every  county 
in  the  state  stands  upon  the  same  plane.  Buch 
is  the  character  of  the  law  in  question.  If  it 
is  r!gbt  that  the  supervisors  should  have  the 
power  to  make  allowance  for  the  unexpected 
increai^e  of  business  in  the  county  offices,  by 
authorizing  the  payment  out  of  the  county 
treasury  of  the  salaries  of  such  additional  dep- 
uties as  may  be  needed,  then  it  is  right  that  the 
supervisors  of  every  county  should  have  the 
same  power.  This  law,  however,  selects  cer- 
tnin  classes  of  counties  apparently  at  random, 
some  large,  some  small,  some  of  intermediate 
size,  omitting  others  of  every  grade  of  popula- 
tion above,  below,  and  intermediate,  and  con- 
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fers  upon  the  dawies  so  arbitrarily  selected  a 
power  and  a  privilege  in  the  transaction  of  the 
county  business  which  is  denied  to  others 
standing  in  precisely  the  same  relation  to  the 
subject  of  this  enactment.  This  case  is  much 
stronger  than  that  presented  in  MtUer  v.  Kis- 
ter,  68  Cal.  142,  in  which  a  similar  law  was 
held  unconstitutional  upon  the  ground  that  it 
was  special  legislation.  But  even  if  this  law 
could  be  held  a  general  law,  in  accordance 
with  the  contention  of  the  respondent,  I  think 
his  case  is  not  within  it.  One  deputy  clerk 
was  employed  in  1885,  at  the  date  when  the 
salary  of  the  office  was  fixed,  and  it  must  be 
presumed  that  the  salary  was  fixed  with  refer- 
ence to  that  fact.  There  has  never  been  any 
increase  in  the  number  of  deputies  required, 
and  the  respondent  is  the  only  deputy  that  was 
employed  bv  the  clerk  during  the  time  for 
which  a  salary  is  claimed.  As  there  was  no 
increase  in  the  number  of  deputies,  the  case 
did  not  arise  in  which,  according  to  my  con- 
struction of  the  law,  the  supervisors  were  em- 
powered to  make  the  allowance  of  a  deputy's 
salary.  Upon  these  grounds  I  concur  In  the 
judgment. 

We  dissent:  McFarlaAd^  J.;  Pater- 
•on«/. 

A  rehearing  was  subsequently  granted  after 
which,  on  Hay  80,  1892»  DeHaven.  «/;,  on 
behalf  of  the  court  delivered  the  following 
opinion : 

In  the  former  decision  of  this  case  (28  Pac. 
Rep.  834)  the  court,  in  its  opinion,  held  that 
the  Older  of  the  board  of  supervisors  of  Marin 
county,  upon  which  the  respondent  bases  his 
right  to  the  relief  which  he  asks,  was,  in  effect^ 
an  increase  of  the  compensation  of  the  county 
clerk  of  Marin  county,  made  after  his  election 
to  such  office,  and  was  for  this  reason  void,  as 
being  in  conflict  with  section  9  of  article  11  of 
the  Constitution  of  this  state;  and,  secondly, 
that  section  211  of  the  County  Government 
Act,  as  amended  in  1887;  (Stat.  1887,  p.  207.) 
under  which  the  board  of  supervisors  acted  in 
making  such  order,  was  invalid,  as  it  made  the 
County  Government  Act,  of  which  It  formed  a 
part,  lacking  in  that  uniformity  of  operation 
which  is  required  by  section  11  of  article  1  of 
the  Constitution  of  this  state.  It  being  sup- 
posed that  the  decision  thus  made  would  affect 
officers  in  other  counties  who  had  not  been 
heard,  and  that  the  question  presented  for  de- 
cision was  of  sufficient  importance  to  justify 
it,  it  was  deemed  proper  by  a  majority  of  the 
members  of  the  court  to  grant  a  rehearing,  in 
order  to  give  an  opportunity  for  further  argu- 
ment. The  case  has  been  reargued,  and  upon 
a  reconsideration  of  the  questions  involved  we 
adhere  to  the  conclusions  announced  in  the 
former  opinion  of  Mr.  Justice  Garoutte,  and 
the  reasoning  by  which  those  conclusions  were 
reached. 

There  is,  however,  an  additional  ground 
which  is  eoually  fatal  to  the  right  of  respond- 
ent to  maintain  this  action,  which  will  be 
briefly  referred  to.  The  Constitution  of  the 
state  declares :  ' '  The  Legislature,  by  general 
and  uniform  laws,  shall  provide  for  the  election 
or  appointment  in  the  several  counties  of 
boards  of  supervisors,  sheriffs,  county  clerks. 
.  •  •  shall  regulate  the  compensation  of  all  such 
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offloers  in  proportion  to  duties,  and  for  that 
porpose  may  claasify  the  counties  by  popula- 
doD."  Art.  11,  g  5.  Under  this  section  it  is 
made  the  imperative  duty  of  the  Legisiature 
to  regulate — that  is,  to  fix  or  adjust — the  com- 
pensation of  all  county  officers  in  proportion 
to'  their  duties.  In  the  exercise  of  tne  author- 
ity thus  conferred  upon  it  by  the  Constitution, 
the  liCgislature,  in  the  County  Government 
Act  of  18a8,  (Stat.  1888,  p.  299.)  and  the  Act 
amendatory  thereof,  passed  in  1885,  (Stat.  1886, 
p.  178,)  fixed  the  salary  of  the  county  clerk  in 
the  class  of  counties  to  which  Marin  belonsred 
at  $2,500  per  ancum,  with  the  special  provis- 
ion that  this  sum  should  be  in  full  compensa- 
tion for  that  officer,  and  that  all  deputies  em- 
ployed by  him  and  deemed  necessa^  to  prop- 
erly discharge  the  duties  of  such  ofBce  should 
be  paid  by  him  out  of  the  salary  thus  fixed  by 
the  Act.  But  in  1897  section  211  of  the 
County  Government  Act  was  affain  amended, 
and  by  such  amendment  the  Legislature  under- 
took to  confer  upon  the  supeivisors  of  Marin 
^and  certain  other  counties — ^the  power  to 
change  that  provision  of  the  law  which  re- 

Suirra  their  county  officers  to  pay  their  own 
eputies.  This  amended  section,  so  far  as  it  is 
necessary  to  be  here  set  out,  is  as  follows : 
"  That  whenever,  in  the  opinion  of  the  board 
of  supervisors,  Uie  salary  of  any  county  officer 
inthethird,fourth, . . .  twentieth,  .  .  .  classes, 
as  fixed  and  provided  in  this  Act,  is  insufficient 
to  pay  a  reasonable  compensation  for  the  serv- 
ices required  to  be  performed,  the  said  board 
iball  allow  such  officer  a  deputv,  or  such 
number  of  deputies  as  in  their  Juagment  may 
be  required  to  do  the  business  of  such  office 
in  connection  with  the  principal,  at  a  salary 
not  to  exceed  one  hundred  dollars  per  month, 
to  be  paid,  etc.;  .  .  .  provided,  that  an  affi- 
davit shall  be  filed  by  such  officer  with  the 
laid  board,  showing  that  such  deputy  or  dep- 
uties are  required  by  him  in  the  proper  dis- 
charge of  his  duties  as  such  officer."  It  was 
under  this  section,  as  thus  amended,  that  the 
board  of  supervisors  of  Marin  coun^  acted  in 
making  the  order  by  virtue  of  which  plaintiff 
claims  the  riffht  to  be  paid  his  salary  as  deputy 
oomnty  clerk  from  the  treasury  of  the 
oonnty. 

The  question  is  thus  squarely  presented 
whether  It  was  competent  for  the  Legislature 
thus  to  delegate  to  the  board  of  supervisors  of 
that  county  the  power  to  change  or  suspend 
that  part  of  the  general  law  fixing  the  salaries 
of  couotT  officers,  which  provided  that  the 
county  clerk  of  Marin  county  should  himself 
pay  the  deputy  or  deputies  employed  by  him. 
There  can  be,  under  well-settled  principles  of 
constitutional  law,  but  one  answer  to  this 
question,  and  that  is  one  which  denies  to  the 
Legislature  any  right  to  thus  delegate  to  any 
other  body  or  tribunal  what  is  most  clearly  a 
l^islative  power,  the  exercise  of  which  the 
Constitution  has  confided  to  that  department 
of  the  state  alone.  This  principle  lis  one  so 
universally  accepted  as  true,  that  Judge 
Codley,  in  his  work  on  Constitutional  Limita- 
tions, states  it  as  a  maxim  of  constitutional 
law.  He  says:  '*  One  of  the  settled  maxims 
in  constitutional  law  is  that  the  power  confer- 
red upon  the  Legislature  to  make  laws  cannot 
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be  delegated  by  that  department  to  any  other 
body  or  suthonty .  Where  the  sovereign  power 
of  the  state  has  located  the  authority,  there  it 
must  remain;  and  by  the  constitutional  agency 
alone  the  laws  must  be  made  until  the  Consti- 
tution is  changed.  The  power  to  whose  Judg- 
ment, wisdom,  and  patriotism  this  high  pre- 
rogative has  been  intrusted  cannot  relieve  it- 
self of  the  responsibility  by  choosing  other 
agencies  upon  which  the  power  shall  be  de- 
volved, nor  can  it  substitute  the  Judgment, 
wisdom,  and  patriotism  of  any  other  b^y  for 
those  to  which  alone  the  people  have  seen  fit 
to  confide  this  sovereign  trust."  Page  *117. 
A  general  statute  of  the  state  of  Missouri  con- 
cerning roads  and  highways  contained  a  pro- 
vision that,  "if  the  county  court  of  any  county 
should  be  of  opinion  that  the  provisions  of  the 
Act  should  be  enforced,  they  might,  in  their 
discretion,  suspend  the  operation  of  the  same 
for  any  specified  length  of  time,  and  thereupon 
the  Act  should  become  inoperative  in  such 
county  for  the  period  specified  in  such  order," 
and  in  that  event  roads  in  such  county  should 
be  opened  and  kept  in  repair  under  previous 
statutes.  The  Supreme  Court  of  that  state,  in 
^aJU  V.  FUld,  17  Mo.  629,  69  Am.  Dec  275, 
held  such  Act  unconstitutional,  as  an  attempt 
to  delegate  to  the  county  court  of  the  county  a 
power  vested  exclusively  in  the  Legislature. 
There  is  no  difference  whatever,  in  principle, 
between  the  statute  held  invalid  in  the  case 
Just  referred  to  and  section  211  of  the  County 
Government  Act  as  amended  in  1887,  and 
under  which  the  board  of  supervisors  acted  in 
makiuff  the  order  upon  which  the  plaintiff  re- 
lies. By  this  section,  as  thus  amended,  an  at- 
tempt is  made  to  delegate  to  the  board  of  su- 
pervisors of  Marin  county  the  authority  to 
change  the  law  fixing  the  salary  of  the  county 
clerk  of  that  county  whenever  it  shall  appear 
to  such  board  that  the  salary  as  thus  fixed  is 
insufficient  to  pay  him  a  reasonable  compensa- 
tion for  his  services.  The  salary  of  this  officer 
was  fixed  by  the  Legislature,  with  direct  ref- 
erence to  the  fact  that  out  of  It  he  was  to  pay- 
bis  own  deputies,  and  the  purpose  of  this 
amended  section  is  to  authorize  the  board  of 
supervisors  of  that  county  to  suspend  the  ope- 
ration of  this  law,  in  so  far  as  he  is  thereby  re- 
quired to  pay  such  deputies,  and  to  place  that 
burden  upon  the  county.  The  power  thus  to 
change  a  law  of  the  state  is  necessarily  legisla- 
tive in  character,  and  is  vested  exclusiver^  in 
the  Legislature,  and  cannot  be  delegated  by  it 
to  the  board  of  supervisors  of  the  county. 
It  follows  from  this  that  the  order  of  the 
board  of  supervisors  of  Marin  county,  allowing 
the  plaintiff  a  salary  of  $50  per  month  as  dep- 
uty county  clerk  of  that  county,  and  payable 
out  of  the  treasury,  is  void,  and  plaintiff  Is  not 
entitled  to  the  Judgment  which  he  demands. 
As  already  states,  the  Constitution  of  this  state 
has  made  it  the  imperative  duty  of  the  Legis- 
lature to  fix  the  salaries  of  county  officers  in 
proportion  to  their  duties.  Whether,  if  that 
body  should  wholly  fail  to  discharge  this  obli- 
gation in  respect  to  any  county,  the  board  of 
supervisors  of  such  county  would  by  virtue  of 
its  general  authority  in  relation  to  the  govern- 
ment of  such  county,  have  power  to  provide 
for  the  payment  of  its  officers,  is  a  question 
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not  involved  in  this  caae,  and  upon  which  we 
express  no  opinion. 

Judgment  reverted,  with  directions  to  dismiss 
the  proceeding. 

We  concur:  Garoutte  J.;  HarrUoii» 
/.;  Sli»rp0teiii9  J, 

Beatty*  Oh.  J.,  concurring: 

At  the  first  presentation  of  this  case  I  was 
impressed  with  the  conviction  that  very  serious 
consequences  must  flow  from  any  conclusion 
the  court  might  reach,  and  have  therefore  given 
it  the  most  careful  and  anxious  consideration. 
It  v^as  apparent  that  so  important  a  provision 
of  the  County  Qovernment  Act  as  that  which 
is  in  question  here  could  not  be  held  unconsti- 
tutional without  producing  disorder  and  con- 
fusion in  the  public  business  of  a  number  of 
the  most  populous  counties  of  the  state,  besides 
injuriously  affecting  the  pecuniary  interests  of 
the  deputy  county  otHcers  whose  compensation 
it  was  intended  to  secure  It  was  therefore  with 
CTeat  reluctance  that  I  yielded  to  the  conviction 
that,  upon  any  construction  of  the  proviso 
under  which  the  respondent  claims,  it  could 
not  be  upheld  without  disregarding  the  mani- 
fest intention  of  the  Constitution.  Actuated 
by  the  same  feeling,  I  willingly  united  in  the 
order  for  a  rehearing,  hoping  that  a  fuller  dis- 
cussion of  the  case  by  additional  counsel  rep- 
seating  the  state  and  the  several  counties  af- 
fected by  the  decision  might  lead  to  the  discov- 
ery of  some  happier  solution  of  the  difficulty. 
I  regret  to  say,  however,  that,  after  carefully 
weighing  and  considering  every  argument  that 
has  been  advanced  from  the  beginning  to  the 
end  of  the  discussion,  the  conflict  between  the 
Act  of  the  Legislature  and  the  Constitution  still 
seems  to  me  plain  and  irreconcilable.  Unless 
by  express  words  declared  to  be  otherwise, 
every  provision  of  our  Constitution  is  manda- 
tory and  prohibitory.  Art.  1 ,  g  22.  Among 
these  mandatory  and  prohibitory  provisions  are 
found  the  following:  Art.  H.  §  5.  "The 
Legislature,  by  general  and  uniform  laws,  shall 
provide  for  the  election  or  appointment,  in  the 
several  counties,  of  the  boards  of  supervisors, 
sheriffs,  county  clerks,  district  attorneys,  and 
such  other  county,  township,  and  municipal 
officers  as  public  convenience  may  require,  and 
shall  prescribe  their  duties,  and  nx  their  terms 
of  office.  It  shall  regulate  the  compensation 
of  all  such  officers  in  proportion  to  duties,  and 
for  this  purpose  may  classify  the  counties  by 
population;  and  it  shall  provide  for  the  strict 
accountability  of  county  and  township  officers 
for  all  fees  which  may  be  collected  by  them, 
and  for  all  public  and  municipal  moneys 
which  may  be  paid  to  them,  or  officially  come 
into  their  possession."  Art.  11,  §  9 ;  "  The 
compensation  of  any  county,  city,  town,  or 
municipal  officer  shall  not  be  increased  after 
his  election  or  during  his  term  of  office ;  nor 
shall  the  term  of  anv  such  officer  be  extended 
beyond  the  period  for  which  he  is  elected  or 
appointeO."  It  is  not  denied,  and  it  cannot  be, 
that  by  section  5  of  this  article  the  Legislature 
is  commanded  to  regulate  the  compensation  of 
all  county  officers  in  proportion  to  duties.  A 
comparison  of  sections  5  and  9  makes  it  equal- 
ly plain  that  such  regulation  must  be  made  to 
take  effect  before  the  election  of  the  officers 
whose  compensation  it  controls,  and  that  it 
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cannot  be  subsequently  changed  so  as  to  in- 
crease the  compensation  of  any  officer  during 
the  term  for  which  he  has  been  elected,  u 
maj  be  conceded  that  to  regulate  the  compen- 
sation of  an  officer  does  not  necessarilv  mean 
to  ascertain  or  flx  the  exact  amount  which  he 
is  to  receive  for  discharging  all  the  duties  of 
his  office.  Indeed,  it  seems  plain  to  me  that 
the  Legislature  might  have  satisfied  this  re- 
quirement of  or^nic  law,  without  any  classi- 
flcation  of  counties  according  to  population,  by 
the  simple  expedient  of  adopting  a  uniform  fee 
bill,  and  allowing  each  county  officer  to  retain 
for  his  compensation  all  the  fees  by  him  col- 
lected, not  exceeding  a  certain  amount,  and  a 
percentage  computed  according  to  a  sliding 
scale,  such  as  that  used  in  determining  the 
compensation  of  executors  and  administrators, 
upon  all  higher  amounts  collected.  This  is 
one  example  of  a  regulation  by  which  a  just 
corres^ndence  between  the  duties  and  com- 
pensation of  county  officers  might  be  main- 
tained without  trenching  upon  the  apparent 
design  of  the  last  clause  of  section  5,  requiring 
provision  to  be  made  for  the  strict  accountabif 
ity  of  countv  and  township  officers  for  all  fees 
by  them  collected,  and  without  the  necessity 
of  dividing  the  counties  into  classes.  I^ 
doubt  other,and  perhaps  better,examples  might 
be  suggested  of  regulation  by  other  means  than 
the  fixing  of  a  definite  sum  to  be  paid  to  each 
officer  for  discharging  all  the  duties  of  his 
office,  and  requiring  him  to  provide  all  neces- 
sary deputies. 

But  the  Legislature  has  not  seen  fit  to  adopt 
a  regulation  of  the  character  suggested.  On 
the  contrarv,  by  the  flrst  County  Government 
Act  (Stat.  18)88.  p.  299),  the  duties  of  all  coun- 
ty and  township  officers  were  prescribed  by 
general  provisions,  and  every  county  and  town- 
ship officer,  except  supervisors  and  Judicial 
officers,  was  authorized  to  appoint  as  many 
deputies  as  might  be  necessary  for  the  prompt 
and  faithful  discharge  of  the  duties  of  his  of- 
flce.  Sec.  61,  p.  316.  The  Act  then  proceeded 
to  classify  the  counties  of  the  state  by  popula- 
tion for  the  express  purpose  of  regulating  the 
compensation  of  the  officers  therein  provided 
for.  Section  162,  p.  882.  By  the  next  section 
(sec.  168)  the  compensation  of  each  officer  in 
every  class  of  counties  except  the  flrst  (the  city 
and  county  of  San  Francisoo  alone  constitute 
the  first  class,  and  was  left  subject  to  the  pro- 
visions of  its  old  charter)  was  fixed  at  a  certain 
sum  of  money  (or  sometimes  certain  fees), 
which,  by  a  subsequent  and  general  provision 
(sec.  164,  p.  861),  was  declared  to  he  '*in  full 
compensation  for  all  services  of  every  kind  and 
description  rendered  by  the  officers  named  in 
the  Act,  their  deputies  and  assistants  "  To 
leave  no  doubt  of  the  meaning  of  this  clause  the 
Act  proceeds:  "and  all  deputies  employed  shall 
be  paid  by  their  principals  out  of  the  salaries 
hereinbefore  provided.  As  an  example  of  the 
provisions  of  section  168  we  quote  those  relat- 
ing to  counties  of  the  second  class:  "Sec.  168. 
In  counties  of  the  second  class  the  county  of* 
ficers  shall  receive  as  compensation  for  the 
services  required  of  them  by  law,  or  by  virtue 
of  their  office,  the  following  salaries,  to  wit: 
(1)  The  county  clerk,  $18,000  per  annum;  (2) 
the  sheriff,  $15,000  per  annum;  (8)  the  re- 
corder, $15,000  per  annum;  (4)  the  auditor, 
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|2,000  perannmn;  (5)  tbe  tTcasurer.  |4,500  per 
budqid;  (6)  the  tax  collector,  $8,000  per  annum; 
(7)  tbe  asseasoT,  $14,000  per  aDnum;  (8)  tbe  dia- 
trict  attorney,  $6,500  per  annum;  (9)  tbe  coro- 
Der,  aach  fees  as  are  now  or  hereafter  may  be 
allowed  by  law;  (10)  tbe  public  administrator, 
such  fees  as  are  now  or  hereafter  may  be  al- 
lowed by  law ;  (1 1)  the  superintendent  of  schools, 
$2,400  per  annum;  (12)  the  surveyor,  such  fees 
as  are  now  or  hereafter  may  be  allowed  by  law; 
(13)  justicea  of  the  peace,  such  fees  as  are  now 
or  hereafter  may  be  allowed  by  law;  (14)  con- 
stables, such  fees  as  are  now  or  hereafter  may 
be  allowed  by  law;  (16)  supervisors,  $1,0(X) 
per  annum/'  Now,  conceding  sgain  that 
to  regulate  the  compensation  of  officeis  does 
not  necessarily  mean  to  fix  the  exact  amounts 
to  be  paid  them  for  discharging  all  the  duties 
of  theu:  offices,  including  the  services  of  dep- 
uties, it  cannot  be  denied  that  this  is  one 
method  of  r^ralation  by  which  the  rejjuire- 
ment  of  the  Constitution  is  satisfied,  without 
denying  that  the  Ck)unty  Gtovernment  Act  of 
18(93,  and  all  subse<][uent  acts  on  tbe  same  sub- 
ject, were  and  are  m  this  respect  unconstitu- 
tional and  void.  But  the  contrary  has  been  de- 
cided in  Umgan  v.  Solano  County,  65  Cal.  122, 
and  no  one  here — least  of  all  the  respondent— 
is  disputing  the  correctness  of  that  decision. 
Affiuming.  then,  what  is  conceded  on  all  sides, 
'that  the  Act  of  1888  did  regulate  the  com- 
pensation of  county  officers  according  to  duties, 
^et  us  consider  for  a  moment  the  nature  of 
that  regulation  and  its  effect  in  limiting  the 
compensation  proper  of  the  officers  themselves. 
The  sum  allowed  to  any  given  officer  being  a 
lump  sum,  out  of  which  he  must  pay  for  the 
services  of  all  deputies  and  assistance  necessary 
for  tlie  prompt  and  faithful  discharge  of  all 
the  duties  of  the  office,  it  is  evident  that  his 
own  compensation  consists  of  the  residue  re- 
maining after  payment  of  such  deputies  and 
assistants;  and  it  is  equally  evident  that.  Just 
so  far  as  the  county -assumes  the  payment  of 
iuch  deputies  and  assistants,  such  residue  is 
enlarged  and  the  compensation  increased. 

The  cases  reviewed  by  the  Supreme  Court  of 
Dlinois  in  deciding  Daggett  v.  Ford  County, 
V^  111.  834,  cover  this  point  very  completely. 
Bv  tbe  Constitution  oi  Illinois  the  duty  of 
"fixing  the  compensation  of  all  county  officers, 
with  the  amount  of  their  necessary  clerk  hire, 
stationery,  fuel,  and  other  ezt)enses/'  is  im- 
posed upon  the  respective  county  boards,  with 
the  proviso  that  the  compensation  of  no  officer 
aball  be  increased  or  diminished  during  his 
\enn  of  office.  It  was  shown  In  the  opmion 
delivered  in  the  case  cited  that  this  clause  of 
the  Illinois  Constitution  had  been  construed  in 
s  series  of  decisions,  by  which  it  had  been  held, 
among  other  things,  that  the  county  boards 
might  either  allow  a  lump  sum  to  cover  tbe 
compensation  of  tbe  officer  and  his  expenses  for 
elerk  hire,  etc.,  or  that  they  coula  allow  a 
certain  amount  for  his  proper  compensation, 
and  a  separate  amount  for  his  expenses;  that, 
if  the  latter  method  was  pursued,  he  could  re- 
tain out  of  the  fees  collected  by  him  tbe 
amount  of  bis  fixed  compensation,  and  also  the 
actual  amount  of  his  expenses,  and  no  more, 

Ct>vided  tbey  did  not  exceed  the  amount  al- 
wed;  that,  if  the  board,  after  allowing  a  sep- 
arate amount  for  expenses  found  that  it  was 


insufficient,  they  could  from  time  to  time  dur- 
ing the  term  increase  such  allowance,  tiiough 
tbey  could  not  increase  or  diminish  the  certain 
sum  fixed  as  the  compensation  of  the  officer. 
In  other  words  tbe  supreme  court  recognized 
this  distinction  between  the  allowance  for 
compensaiion  and  for  clerk  hire,  etc.,  when 
separately  fixed;  that  tbe  latter  could,  but  the 
former  could  not,  be  increased  or  diminished 
during  the  officer's  term.  But  when  the  board 
allowed  a  lump  sum  to  cover  compensation 
and  expenses,  so  that  the  compensation  proper 
consisted  of  tbe  residue  remaining  over  after 
payment  of  expenses,  it  was  held  that  they 
could  not,  during  the  term  of  the  officer,  make 
any  increased  allowance, though  convinced  that 
their  original  estimate  of  expenses  had  been  too 
low;  nor  could  they  require  the  officer  to  re- 
fund any  part  of  the  ^ross  amount  allowed 
upon  the  ground  that  his  actual  expenses  had 
fallen  below  the  estimate  upon  which  the  gross 
allowance  was  made;  and  this  for  the  reason 
that  any  increase  or  decrease  of  the  gross  al- 
lowance necessarily  increased  or  diminished 
the  compensation  of  the  officer.  Here,  then,  is 
most  respectable  authority — ^if  authority  were 
needed — for  the  proposition  that  our  Legisla- 
ture could  not,  either  by  direct  enactment  or 
by  authorizing  the  boards  of  supervisors  to  so 
order,  impose  upon  a  county  treasury  tbe  pay- 
ment of  the  salary  of  any  deputy  of  a  county 
officer  elected  while  the  Act  of  1888  remained 
in  force  and  unamended  as  to  the  provisions 
under  discussion. 

This  being  so,  it  remains  to  consider  what 
cbanses  have  been  made  by  amendments  or 
additions  to  tbe  original  Act.  By  tbe  amend- 
ments of  1885  tbe  sections  of  the  Act  were  re- 
numbered, and  salaries  in  some  counties 
reduced,  but  no  change  was  made  that  need  be 
considered  here.  In  1887,  however,  the  Act 
was  revised  and  re-enacted.  In  the  revision, 
section  164  of  the  original  Act  became  section 
211,  and  among  other  changes  therein  were  the 
following:  Instead  of  the  words  above  quoted 
from  section  164,  section  211  was  made  to  read 
as  follows:  *'8ec.  211.  Tbe  salaries  and  fees 
provided  in  this  Act  shall  be  in  full  compensa- 
tion for  all  services  of  every  kind  and  descrip- 
tion rendered  by  the  officers  herein  named 
either  as  officers  or  ex  effleio  officers,  their  dep- 
uties and  assistants,  ttnlesB  in  this  Act  otherwise 
provided,  and  all  deputies  employed  shall  be 
paid  by  their  principals  out  of  the  salaries 
hereinbefore  provided,  unless  in  this  Act  other- 
usise  provided.  ....  And  provided,  fur- 
ther, that  whenever,  in  the  opinion  of  the  board 
of  supervisors,  the  salary  of  any  county  officer 
in  the  third,  fourth,  fifth,  twelfth,  thirteenth, 
fifteenth^  twentieth,  twenty  second,  twenty- 
third,  twentyfourth,  twenty  sixth,  twenty-ninth, 
thirty-third,  thirty-fourth,  thirty-sixth,  thirty- 
seventh,  thirty-eighth^  thirty-ninth,  and  forty- 
first  classes,  asjUted  and  provided  in  this  Act,  is 
insufficient  to  pay  a  reasonable  compensation  for 
the  services  required  to  be  performed,  the  said 
board  shall  allow  such  officer  a  deputy,  or  such 
number  of  deputies  as  in  their  judgment  may  be 
required  to  do  the  business  of  such  office,  in  con- 
nection with  the  principal,  at  a  salary  not  to 
exceed  one  hundred  dollars  per  month,  to  be  paid 
at  such  times  and  in  tfie  man  ner  that  said  princi- 
pal is  paid:  provided,  that  an  affidavit  shall  be 
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filed  by  9ueh  officer  wUh  the  eaid  hoard  eJunoing 
that  eueh  deputy  or  deputiee  are  required  by  him 
in  the  proper  discharge  of  fiie  dutiee  at  eueh  of- 
ficer." By  tbeir  terms  these  amendmeDts 
(which  I  have  put  in  italics)  were  applicable  to 
the  county  officers  then  in  office,  ana  who  had 
been  elected  while  the  system  of  oompensation 
established  by  the  Act  of  1888  was  in  force, 
and  (if  so  construed)  were,  for  the  reasons 
above  given .  clearlv  unconstitutional.  But  the 
respondent's  case  does  not  require  such  a  con- 
struction, and  he  does  not  contend  that  said 
amendments  went  into  operation  until  after  the 
expiration  of  the  term  of  the  county  officers 
in  office  at  the  date  of  their  enactment  His 
principal,  Bonneau,  was  clerk  of  Martin 
county — a  county  of  the  twentieth  class — ^when 
the  Act  of  1887  was  passed,  and  respondent 
was  his  deputy.  But  Bonneau  was  re-elected 
for  a  new  term  in  November,  1888,  and  entered 
thereon  January  7, 1889.  On  January  10  he 
filed  the  affidavit  prescribed  by  the  statute, 
showing  that  he  requite  a  deputy  in  his  office, 
and  on  the  same  day  the  board  of  supervisors 
n)ade  an  order  allowing  him  such  deputy  at  a 
salary  of  $60  per  month,  to  take  effect  from 
January  7.  in  pursuance  of  this  order  re- 
spondent was  appointed,  and,  having  obtained 
a  warrant  for  the  amount  of  his  salary  for  the 
month  of  January,  presented  it  to  the  appellant, 
the  county  treasurer,  who  refused  to  pav  it  on 
the  ground  that  the  proviso  above  quoted  from 
the  Act  of  1887  was  unconstitutional,  and  the 
order  of  the  board  of  supervisoni  therefore 
void.  Thereupon  this  proceeding  by  man- 
damus was  commenced  for  the  purpose  of 
enforcing  payment.  The  learned  judge  of  the 
superior  court,  in  awarding  a  peremptory  writ 
of  mandamus,  held  (if  he  is  correctly  quoted  in 
the  respondent's  brief)  that  Bonneau,  having 
been  elected  subsequent  to  the  passage  of  the 
Act  of  1887,  went  into  office  with  "a  right  to 
the  amount  of  salary  named  in  the  statute,  and 
a  contingent  right,  dependent  on  the  facts,  to 
have  adaitionalclerical  asssistanoe." 

This  being  a  fair  statement  of  the  proposition 
for  which  the  respondent  contends,  it  becomes 
necessary  to  consider  whether  it  will  bear  the 
test  of  a  critical  examination.  It  is  to  be  ob- 
served, in  the  first  place,  that  it  assumes  a 
construction  of  the  proviso  which  is  more  re- 
stricted than  its  terms,  and  more  restricted 
than  its  application  in  this  case,  viz.,  tliat  it 
was  intended  to  apply  onlv  when,  from  change 
of  conditions,  an  officer  mij^ht  require  addition- 
al clerical  assistance,  meaning,  as  I  understand 
the  expression,  clerical  assistance  in  addition  to 
that  which  was  required  at  the  date  of  the 
passage  of  the  Act.  If  this  is  the  construction 
placed  upon  the  proviso  by  the  superior  court, 
it  must  be  admitted  that  it  is  not  very  fully 
borne  out  by  the  terms  of  the  statute.  The 
Act  says  nothing  about  change  of  conditions 
through  increase  of  population,  or  from  any 
otber  cause.  No  facts  are  enumerated  upon 
which  the  action  of  the  board  is  made  to  depend. 
The  only  condition  is  tbat  the  officer  shall  file 
an  affidavit  showing  that  for  the  proper  dis- 
charge of  his  duties  he  requires  the  assistance 
of  a  deputy  or  deputies,  which  it  is  apparent 
might  be  the  case  in  a  county  in  which  the 
conditions  were  unchanged,  or  where  the 
change  of  conditions  had  renulted  in  liirhtpnine 
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the  duties  of  the  office.  Nor  does  the  statute 
require  the  board  of  supervisors  to  find  that  the 
duties  of  the  office  have  become  more  onerous 
since  the  passaee  of  the  Act  All  they  have 
to  do  is  to  reacn  the  conclusion  in  the  exercise 
of  their  own  discretion  that  the  salary  as  fixed 
and  provided  in  the  Act  is  insufficient  to  pay  a 
reasonable  compensation  for  the  services  re- 

auired  to  be  performed,  and,  if  they  are  of 
lat  opinion,  thev  shall  allow  such  ofi9oer 
not  "additional  clerical  assistance,"  bat  "a 
deputy,  or  such  number  of  deputies  as  in  their 
Judgment  may  be  required  to  do  the  business 
of  such  office,  in  connection  with  the  principal," 
with  salaries  payable  out  of  the  county  treas- 
ury. Giving  to  this  language  its  literal  and 
obvious  construction,  the  working  of  the  law 
may  be  fairly  illustrated  by  applying  it  to 
counties  of  the  second  class,  which,  by  the 
amendments  of  1889,  were  brought  within  its 
operation.  Referring  to  the  clause  of  the 
statute  aboYe  quoted,  it  will  be  seen  that  the 
compensation  allowed  to  the  diffierent  officers 
of  this  class  of  counties  is  fixed  upon  a  scale 
which  clearly  indicates  that  it  was  intended  to 
cover  the  salaries  of  a  number  of  deputies  in 
each  of  the  principal  offices.  The  derk.  for 
instance,  has  tl8,000,  the  sheriff  $16,000,  and 
so  on.  Now,  let  it  be  supposed  that  the  Legis- 
lature intended  the  derk  to  have  for  his  proper 
compensation  the  sum  of  68,000  (which  is 
equal  to  the  maximum  aUowed  by  the  Constitu- 
tion to  the  state  treasurer,  secretary  of  state, 
comptroller,  and  other  state  officers),  and  that 
the  remaining  $10,000  was  allowed  for  his 
necessary  deputies,  say  six  in  number.  This 
is  the  condition  of  thines  when  the  law  is 
passed,  and  when  the  cterk  is  elected.  On 
assuming  the  office,  he  can  truthfully  swear, 
although  the  conditions  are  entirely  un- 
changS,  that  he  requires  the  assistance  of 
six  deputies  for  the  proper  discharge  of  the 
duties  of  his  office,  and  he  files  an  affidayit 
to  that  effect.  Thereupon  it  becomes  the 
duty  of  the  board  of  supervisors  to  consider 
whether  his  salary,  as  fixed  and  provided  in 
the  Act,  is  sufficient  to  pay  a  reasonable  com- 
pensation for  the  service  of  the  clerk  and 
six  deputies;  and,  if  they  happen  to  be  of  the 
opinion  that  $8,000  is  not  a  reasonable  com- 
pensation for  the  clerk,  or  that  $10,000  is  not 
suffident  for  the  compensation  of  the  six  dep- 
uties, they  must  make  an  order  allowing  the 
derk  to  appoint,  not  additional  deputies,  but 
as  many  deputies  as  he  requires  in  connection 
with  himself  to  perform  the  duties  of  the  of- 
fice, and  order  their  salaries  paid  out  of  the 
countv  treasury.  This  result  of  a  literal  con- 
struction of  the  law  is  so  fiagrantly  absurd, 
when  applied  to  counties  of  the  second  class, 
that  it  must  be  rejected  in  favor  of  one  more 
reasonable,  though  certainly  less  consonant 
with  the  terms  of  the  statute.  And  it  be  may 
conceded  that  the  most  reasonable  construction 
that  can  be  given  to  his  proviso  is  that  indi- 
cated in  the  foregoing  extract  from  the  opinion 
of  the  Judge  of  the  superior  court.  It  seems 
to  me,  however,  that,  although  the  law  may 
have  been  construed  by  him  according  to  the 
actual  intention  of  the  Legislature,  it  was  ap* 
plied  in  this  case  in  its  literal  sense,  for  the 
respondent  was  Bonneau's  sole  deputy  when 
the  law  was  passed,  and  when   he   was  last 
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elected.  It  was  not  shown  that  an  additional 
depatT  waB  required,  and  in  fact  none  was  re- 
quires. Respondent  continued  after  the  order 
of  the  board,  and  bis  new  appointment,  to  be 
as  he  bad  been  before,  the  sole  deputy  in  the 
office,  and  what  was  in  fact  done  in  Marin 
county  by  its  clerk  and  supervisors  was  pre- 
cisely what  I  have  supposed  done  in  attempt- 
ing lo  illustrate  the  working  of  the  law  accord- 
ing to  its  express  terms  in  a  county  of  the 
second  class.  If,  therefore,  the  order  under 
which  the  respondent  claims,  can  be  upheld, 
all  the  proeeedings  above  supposed  to  have 
taken  place  in  a  «ounty  of  the  second  class 
would  be  enthrely  legitimate  and  proper. 

In  making  this  statement  I  have  not  over- 
looked the  fact  which  appears  in  the  evidence, 
though  not  in  the  findings  or  decision  of  the 
court,  that  the  business  of  the  clerk  of  Marin 
county  did  increase,  after  the  passage  of  the 
Act  of  1887,  so  much  that  the  respondent, 
who  had  before  given  but  a  part  of  his  time  to 
his  duty  as  deputy  clerk  at  a  small  salary,  was 
subsequently  compelled  to  devote  his  whole 
time  to  the  duties  of  the  office,  and  necessarilv 
earned  and  received  a  larger  salary.  If  this 
fact— testified  to  but  not  found— is  to  be  con- 
sidered as  bringing  the  respondent's  case  with- 
in his  construction  of  the  law,  it  will  be 
oeoessary  to  bring  the  law  so  construed  to  the 
test  of  the  Constiiution.  According  to  this 
constmctionf  the  Iiegislature,  after  dividing 
the  counties  of  the  state  into  forty-eight  classes 
for  the  express  purpose  of  resrulating  the  com- 
pensation of  the  county  offioers,  and  having 
i^ulated  such  compensation  by  the  system  of 
allowing  to  each  officer  a  certain  fixed  sum. 
or.certain  fees  out  of  which  he  must  pay  the 
salaries  of  all  necessary  deputies  and  assistants, 
has  proceeded  to  ingraft  upon  this  system  a 
proviso  applicable  to  twenty  classes,  to  the 
effect  that  the  supervisors  may.  after  the  elec- 
tion of  any  officer,  if  they  think  the  compensa- 
tion allowed  him  b^^  the  Act  in  force  at  the 
dale  of  his  election  is  insufficient,  pay  out  of 
the  county  treasury  the  expense  of  employing 
any  deputies  he  may  require  in  addition  to 
those  required  at  the  date  of  the  passage  of  the 
Act.  Assuming  this  to  be  the  true  meaning 
of  the  proviso,  it  either  is  or  is  not  a  mode  of 
regulating  the  compensation  of  the  officers  of 
the  selected  classes  of  counties.  If  it  is  a  mode 
of  regtdation,  how  does  it  regulate,  and  through 
whose  agency  7  Clearly,  ii  seems  to  me, 
through  the  agencv  and  subject  to  the  discre- 
tion of  the  board  of  supervisors.  If,  upder 
the  law  in  force  at  the  date  of  his  election,  an 
officer  is  to  receive  for  his  proper  compensation 
one  sum  (viz. ,  what  is  left  of  his  fixed  salary 
after  paying  his  necessary  deputies),  and  under 
order  of  the  board  made  after  his  election  a 
larger  sum  (viz.,  what  is  left  of  his  fixed 
solary  after  paying  at  most  only  a  part  of  his 
necessary  deputies),  it  is  the  discretion  of  the 
board,  and  not  that  of  the  Legislature,  which 
fixes  the  amount,  and  such  amount,  instead  of 
bem^  fixed  in  advance  of  his  election,  can 
ouly  be  fixed  after  his  election,  for  by  the 
terms  of  the  proviso  the  affidavit  of  the  officer 
is  a  necessary  preliminary  to  the  order  of  the 
of  the  board.  Passing  over  this  last  objection, 
which,  in  view  of  the  evident  purpose  of  sec- 
tions 5  and  9  of  article  11,  is  serious  enough. 
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let  us  consider  only  the  first.  For  myself,  I 
am  far  from  believing  that  the  plan  of  regulat- 
ing the  salaries  of  local  officers  by  local  l^ards 
is  a  bad  one.  On  the  contrary,  I  think  the 
best  plan  would  be  to  leave  such  matters  to 
the  control  of  those  who  are  most  directly  in- 
terested and  most  capable  of  deciding  for  the 
best.  But  it  is  very  certain  that  the  f  ramera 
of  our  Conatitution  distinctly  intended  to  give 
this  power  to  the  Legislature,  to  the  exclusion 
of  the  boards  of  supervisors.  This  is  not  only 
evident  from  the  language  of  section  6  of  ar- 
ticle 11,  but  is  shown  by  the  debates  of  the 
convention.  When  this  article  was  reported 
to  the  convention,  Mr.  Webster,  of  Alameda, 
offered  an  amendment  to  section  6,  providing 
in  effect  that  the  respective  boards  of  supervis- 
ors should  regulate  the  compensation  of  other 
county  officers.  After  a  short  debate,  in 
which  the  onlv  argument  against  the  amend- 
ment cotsisted  of  a  statement  of  the  supposed 
mischiefs  involved  in  conferring  such  a  power 
upon  local  boards,  the  amendment  was  voted 
down,  and  the  section  adopted  substantially  as 
reported.  Deb.  Const,  pp.  1048,  1049.  The 
framers  of  the  Constitution  having  thus  delib- 
erately rejected  the  proposition  to  invest  the 
board  of  suporvisors  with  discretionary  au- 
thority in  this  particular,  and  having  com- 
mittea  the  whole  matter  to  the  discretion  of  the 
Legislature,  under  a  mandatory  injunction  to 
exercise  the  i>ower  by  regulating  in  advance 
the  compensation  of  all  officers  according  to 
their  duties,  it  Ib  clear  that  the  Legislature 
cannot  delegate  such  power  to  the  supervisors, 
to  be  exerc&ed  according  to  their  discretion. 
But  counsel  for  respondent  seek  to  avoid  the 
force  of  this  argument,  by  insisting  that  the 
proviso  in  questfon,  according  to  their  construc- 
tion of  it,  does  not  in  any  way  regulate  or 
affect  the  compensation  of  the  county  officers. 
They  make  a  distinction  between  the  compen- 
sation of  the  officer  and  the  expenses  of  his 
office,  and  contend  that  the  County  Qovem- 
ment  Act  itself  fixes  the  compensation  of  the 
officers  beyond  the  power  of  the  board  of 
supervisors  to  change  or  alter  it,  and  that  the 

{>roviso  merely  gives  the  board  power  to  al- 
ow and  pay  the  expenses  of  the  office  occa- 
sioned by  the  changed  conditions  and  unfore- 
seen contingencies.  I  understand  this  to  be  the 
position  to  which  the  respondent  commits 
himself,  and  upon  which  he  feels  the  most 
confident  of  sustaining  the  Judgment  in  his 
favor. 

In  view  of  the  foregoing  discussion  it  would 
seem  rather  difficult  to  mdntain  that  the  pro- 
viso in  Question  does  not  affect,  and  was  not 
intended  to  regulate,  the  compensation  of 
county  officers;  but,  conceding  for  the  moment 
that  the  respondent  is  right  in  his  construo- 
tion  of  it,  what  is  the  result?  The  result  ii 
that  we  have  an  Act  in  direct  confiict  with  var- 
ious provisions  of  the  Constitution  prohibitory 
of  locd  and  special  legislation.  If  there  is 
any  one  feature  of  the  Constitution  mora 
marked,  and  any  characteristic  more  pervasive, 
than  all  others,  it  is  this  oft  reiterated,  this 
general  and  specific  inhibition  of  local  and 
special  laws.  I  cite  the  following  clauses  as 
bearing  more  directly  upon  the  matter  under 
discussion :  Art.  1,^11;'  'AH  laws  of  a  general 
nature  shall  have  a  uniform  operation."^   Art, 
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4«  g  25:  *'Tbe  Lejilslature  sball  not  pass  local 
or  special  laws  in  any  of  the  followiDg  enum- 


erated   cases,    tbat   is   to   say 
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Regulating  county  and  township  business,  or 
the  election  of  county  and  township  ofScers. 
.  .  .  Thirty-third,  In  all  other  cases  where 
a  general  law  can  be  made  applicable."  Now 
this  law,  which  for  the  present  we  assume  has 
nothing  to  do  with  the  compensation  of  county 
officers,  but  merely  empowers  the  board  of  su- 
pervisors to  allow  and  pay  the  expenses  caused 
by  changed  conditions  and  unforseen  contin- 
gencies, IS  certainly  a  law  of  general  nature, 
relating,  as  it  does,  to  a  matter  of  equal  inter- 
est to  every  part  of  the  state.  It  ought,  there- 
fore, to  have  a  uniform  operation  throughout 
the  state,  instead  of  being  confined  to  less 
than  half  of  the  counties.  But,  passine 
over  this  objection  to  the  law  as  one  founded 
upon  a  disputed,  and  perhaps  doubtful,  con- 
struction of  section  11,  art.  1,  it  seems  clear 
tbat  this  proviso  is  in  direct  conflict  with  the 
ninth  and  thirty-third  subdivisions  of  section 
25,  art.  4,  for  certainly  it  is  a  regulation  of 
county  business,  and  the  case  not  only  admits, 
it  demands,  the  application  of  a  general  law. 
But  this  law  is  local  and  sx>ecial.  It  selects 
certain  classes  of  counties,  apparently  at  ran- 
dom, some  large,  some  small,  some  of  inter- 
meditate  size,  omitting  others  of  every  grade 
of  population,  above,  below,  and  intermediate, 
and  confers  upon  the  classes  so  arbitrarily 
selected  a  power  and  a  privilege  in  the  trans- 
action of  (be  county  business  which  is  denied 
to  others  standing  in  precisely  the  same  rela- 
tion to  the  subject  of  the  enactment.  The 
fact  that  it  is  made  applicable  to  classes  of 
counties  created  in  pursuance  of  authority  ex- 
presslv  conferred  by  the  Constitution  itself, 
viz.,  the  authority  to  classify  counties  by  pop- 
ulation for  the  purpose  of  refl;ulating  the  com- 
pensation of  county  officers,  does  not  make  it  a 
general  law:  for,  on  the  construction  which 
is  here  assumed,  it  is  not  a  regulation  of  the 
compensation  of  officers,  but  a  provision  for 
contingent  expenses;  and  a  classification  per- 
mitted for  one  kind  of  legislation  cannot  be 
made  the  basis  of  a  different  kind  of  legisla- 
tion to  which  it  is  manifestly  inappropriate. 
It  is  this  consideration  which  distinguishes  this 
case  from  Cody  v.  Murphey,  89  Cal.  522,  and 
Pfople  v.  HenshatD,  76  Cal.  444.  In  the  first- 
mentioned  case  an  Act  was  upheld,  although 
it  applied  to  but  one  class  of  counties;  but  it 
was  an  Act  to  regulate  the  compensation  of  the 
county  officers.  In  the  Benshato  Oase  the  Act 
upheld  affected  only  one  class  of  cases;  but  Jt 
WHS  an  Act  relating  to  municipal  organization, 
for  which  purpose  the  Constitution  expressly 
authorizes  the  classification  of  cities  and  towns 
in  proportion  to  population.    Art.  11,  §  6. 

The  case  of  MiOer  v.  Kist&r,  68  Cal.  142,  on 
the  other  band,  holds  that  the  classification  of 
counties  established  by  the  Act  of  1888.  for  a 
legitimate  purpose,  cannot  be  made  the  basis  of 
discriminating  legislation,  even  when  it  relates 
to  the  compensation  of  county  officers.  The 
case  of  Exparte  Weaterfleld,  55  Cal.  550,  is  also 
directly  in  point  on  the  proposition  tbat  a  law 
is  not  general  merely  because  it  applies  equally 
to  all  of  a  class  arbitrarily  defined.  Mr,  Jus- 
tice McKinstry  says  in  that  case:  "A  general 
law  must  be  as  broad  as  its  object."  Tbere- 
16  L.  R.  A. 


fore  a  law,  the  object  of  which  Is  to  proTtde 
for  the  payment  of  county  expenses  arising 
from  unforeseen  contingencies,  must  be  as> 
broad  as  the  state,  for  it  is  absurd  to  say  tbat 
unforeseen  contingencies  will  happen  in  aome 
counties,  but  not  in  others.  In  Uie  case  of 
Pasadena  y.  Stinuon,  91  Cal.  288,  a  law  apply- 
ing to  two  classes  of  municipal  corporations 
was  held  unconstitutional,  because  it  related  ta 
a  subject  foreign  to  the  purpose  for  which  the 
classification  of  such  corpoi  ations  is  authorized, 
and  the  discussion  on  this  point  was  summed 
up  in  the  following  words:  "The  conclusion  i» 
that,  although  a  law  is  general  and  constitu- 
tional when  it  applies  equally  to  all  persons 
embraced  in  a  class  founded  upon  some  nat- 
ural or  intrinsic  or  constitutional  distinction,  it 
is  not  general  or  constitutional  if  it  confer» 
particular  privileges  or  imposes  peculiar  dis- 
abilities or  burdensome  conditions  uponaclasa 
of  persons  arbitrarily  selected  from  the  general 
body  of  those  who  stand  in  precisely  the 
same  relation  to  the  subject  of  the  law,"  Pagea 
251,  252,  91  Cal.  In  view  of  these  decisions, 
the  conclusion  cannot  be  avoided  that  the 
proviso,  construed  as  something  distinct  frook 
a  regulation  of  the  compensation  of  county 
officers,  is  local  and  special  legislation,  and 
therefore  void.  And  this  vice  of  the  statute  in 
question  distinguishes  it  broad  iy  from  the  law 
which  was  sustained  in  KirJctDooa  v.  Boto,%lQ2\, 
894,  upon  which  the  respondent  so  confidently 
relies.  That  was  a  general  law,  allowing  super- 
intendentsof  schools  in  every  county  in  the  state 
certain  necessary  official  expenses,  and  was 
in  this  respect  similar  to  many  general  provi- 
sions of- the  Codes  allowing  for  extraordinary 
expenses  of  county  offices;  such,  for  instance, 
as  the  nreparation  of  a  new  great  register  (Pol. 
Code,  1 1118),  to  which  I  see  no  constitutional 
objection.  If  I  am  correct  in  the  views  above 
expressed,  the  proviso  in  question  is  void  aa 
special  legislation,  even  if  construed  according 
to  respondent's  contention,— that  it  does  not 
affect  the  compensation  of  county  officers. 
But,  although  I  have  for  the  moment  conceded 
the  correctness  of  his  position  as  to  this  point, 
I  do  not  think  it  can  be  maintained.  The  pro- 
viso, in  my  opinion,  is  an  attempt  to  regulate 
sudi  compensation  by  committing  to  the  dis- 
cretion of  the  supervisiors  a  duty  which  the 
Constitution  had  confided  to  the  Legislature 
exclusively, — a  duty  which,  under  the  terms  of 
the  Act,  the  supervisiors  cannot  perform  until 
after  the  election  of  the  officers  to  be  affected, 
whereas  the  Constitution  requires  it  to  be  per- 
formed by  the  Legislature  in  advance  of  their 
election.  For  these  reasons  I  concur  in  the 
judgment  of  reversal. 

MeFarlaAd,  /.,  dissenting: 

I  dissent.  I  have  not  the  time,  and  there  is 
no  necessity,  to  state  my  views  at  large  on  the 
questions  here  involved.  I  wUl  state  some  of 
them,  however,  briefly. 

1.  The  undisputed  general  rule  is  that  all 
presumptions  are  in  favor  of  the  constitution- 
ality of  statutes;  that  before  an  Act  of  a  co- 
ordinate branch  of  the  government  can  be 
declared  invalid  by  the  judiciary  for  the  reason 
that  it  is  in  conflict  with  the  Constitution,  such 
conflict  must  be  clear,  positive,  abrupt,  and 
unquestionable;  and  that,  in  case  of  fair,  rea- 
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flonable  doubt  of  fts  constitutfoDfility,  the  stat- 
ute i^ould  be  npbeld.  I  state  this  old  rule 
here  because  I  thiuk  it  particularly  applicable 
to  tbe  case  at  bar;  tor,  at  best,  the  uuconstitu- 
tionalitj  of  the  statute  here  in  question  is  cer- 
tainly not  so  clear  as  to  be  seen  without  a  good 
denl  of  microscopic  aid. 

2.  Tbe  Amendment  of  1887  was  not,  in  my 
opinion,  in  violation  of  secUon  9  of  article  11 
of  the  Oonstitution,  which  provides  against 
increase  of  compensation  "after  election." 
Bonneau,  the  county  clerk,  whose  deputy 
Dougherty,  the  plaintiff,  is,  was  elected  after 
the  passage  of  said  amendment;  and  he  did  not 
''contract,"  as  contended  by  appellant,  that  be 
would  do  all  the  work  of  his  otflce,  or  pav  a 
deputy,  if  necessary  to  employ  one.  Tbe  law 
which  gave  the  contingent  right  to  haveadep 
Qty  paid  bj  the  county  was  in  force  at  the  time 
of  his  election.  Moreover,  the  employment  of 
a  deputy  paid  by  the  county  did  not  "increase 
tbe  compensation"  of  the  county  clerk.  His 
compensation  was  the  same  after  the  employ- 
ment of  the  deputy  as  before.  It  is  contended 
that  his  compensation  was  increased  because 
bis  work  was  lessened.  Now,  in  the  first  place, 
there  is  no  such  presumption;  the  presumption 
is  that  tbe  board  allowed  the  deputy  because 
there  was  additional  work  for  him  to  do.  But, 
in  the  second  place,  suppose  his  work  was 
lessened,  shall  a  solemn  Act  of  the  Legislature 
be  decUired  void  by  the  circuitous  reasoning 
which  brings  us  to  the  conclusion  that  a  de- 
crease of  duties  is  an  "actual  increase  of  com- 
pensation" within  the  meaning  of  the  Consti- 
tution? Suppose  that  the  Legislature  had 
created  a  new  county  office,  and  transferred  to 
tbe  incumbent  of  such  new  office  a  part  of  the 
business  formerly  required  to  be  done  by  the 
county  clerk,  would  that  have  been  an  "in- 
crease of  compensation"  of  the  county  clerk? 

3.  Neither  do  I  think  that  the  amendment  is 
"special  legislation"  inhibited  by  section  25  of 
article  4,  or  that  it  has  not  a  "uniform  opera- 
tion" within  the  meaning  of  section  11  of  arti- 
cle 1.  Tbe  Legislature  has  the  power  to 
"establish  a  system  of  oounty  governments," 
(sec.  4,  art  ll,)  and  to  "regulate"  tbe  com- 
pensation of  county  officers,  "and  for  this  pur- 
pose may  classify  the  counties  by  population" 
(sea  6,  art.  11).  Under  these  provisions  the 
Legislature  may  create  as  many  classes  as  its 
jodgment  dictates,  and  such  classification  is 
Dot  special  legislation.  Longan  v.  Solano 
County,  66  Cal.  122.  And,  of  course,  if  such 
legislation  is  not  "special,"  it  has  a  "uniform 
operation,"  because  it  operates  alike  on  each  of 
the  classes  upon  which  it  operates  at  all. 

4.  And  I  see  nothing  in  the  point  that  the 
board  of  supervisors  could  not  be  given  the 
power  to  allow  the  deputy  and  provide  for  his 
salary.  The  Constitution  merely  declares  that 
the  Legislature  shaU  by  general  laws  provide 
for  the  election  "or  appointment"  of  certain 
named  county  officers,  and  regulate  their  com- 
pensation. Bee.  5,  art.  11.  The  deputy  in- 
volved in  the  case  at  bar  can  hardly  be 
considered  as  one  of  the  county  officers  men- 
tioned in  tbe  section  just  referred  to;  but,  if  he 
were,  it  is  difficult  to  see  why  the  Legislature 
could  not  "provide"  for  his  appointment  in  the 
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way  mentioned  in  the  statute  under  considera- 
tion. And  the  Legislature  is  only  to  regulate 
the  compensation.  I  confess  that  I  can  find 
no  authority  in  either  common  or  law  litera- 
ture for  giving  to  the  word  "regulate"  the 
meaning  of  "fix," — ^that  is.  to  name  definitely, 
exactly,  and  mathematically  the  very  sum  m 
dollars  and  cents  of  the  compensation.  I  find 
no  general  or  law  dictionary  which  uses  the 
word  "fix"  at  all  in  defining  the  word  "regu- 
late," or  gives  one  as  the  synonym  of  the 
other.  Indeed,  the  words  seem  to  have  quite 
different  siguincations.  Some  of  the  defini- 
tions of  "fix"  are  to  make  "firm,  stable,  or 
fast;"  "to  set  or  place  permanently;"  "to  fasten 
immovably."  Webster.  The  common  defini- 
tions of  "regulate"  are  "to  adjust  by  rule, 
method,  or  established  mode;"  "to  direct  by 
rule  or  restriction;"  "to  subject  to  governing 
principles  of  law."  Ibid.  These  same  defini- 
tions of  "reirulate"  are  to  be  found  in  law  dic- 
tionaries. Ths  latter  word  therefore,  has 
much  greater  latitude  of  meaning  than  '^Hx," 
which  includes  the  notion  of  inflexibility  and 
rigidity.  To  fix  is  to  fasten  a  thing  immov- 
ably,—as  with  nail  and  hammer;  while  to 
regulate  includes  the  idea  of  marking  the 
boundaries  and  prescribing  the  methods  with- 
in and  by  which  the  thing  may  be  done  by 
others.  I  know  that  words  are  uncertain 
things,  and  must  be  construed  with  reference 
to  the  context  and  relations  in  which  they  are 
found;  but  certainly  a  word  should  not  be 
strained  from  its  usual  to  a  restricted  sense 
when  the  result  of  such  construction  is  to  upset 
a  statute.  Therefore,  giving  to  "regulate" 
what,  it  seems  to  me,  is  clearly  its  usuafmean- 
ing,  I  see  no  question  in  the  case  about  un- 
warranted "delegation  of  authority"  by  the 
Legislature.  The  Oonstitution  expressly  pro- 
vided that  "the  Legislature  shall  provide  a 
system  of  county  governments,"  which  shall 
have,  to  a  large  extent,  legislative  powers;  and 
I  cannot  see  how  the  power  to  employ  and  pay 
deputies  in  county  offices,  withm  restricted 
limits,  is  different  from  the  numerous  other 
powers  which  boards  of  supervisiore  arc  exer- 
cising every  day  without  question.  The  Code 
formerly  provided  that  the  board  of  super- 
visors shall  have  the  power  "to  fix  the  com- 
pensation of  all  county  officers  not  otherwise  in 
this  Code,  or  by  general  or  special  law,  fixed, 
and  provided  for  the  payment  of  the  same." 
Section  4046,  Pol.  Code  (Newmark,  1889). 
And  this  court  held  in  Eimey  v.  Kellogg,  65 
Cal.  115,  that  such  power  was  properly 
granted.  This  was  practically  holding  that 
the  county  governments  might  be  given  the 

r>wer  to  fix  the  salaries  of  all  county  otilcers. 
do  not  think  that  the  position  of  appellant  is 
made  any  stronger  by  putting  it  in  the  form  of 
the  proposition  that  the  Amendment  of  1887 
undertook  to  give  the  board  of  supervisors  the 
power  to  change  or  suspend  the  law."  The 
amendment  is  in  the  very  section  211  which 
contains  all  the  law  on  the  subject;  and  the 
change  was  made  bv  the  Legislature  itself.  In 
my  opinion,  the  judgment  should  be  affirmed. 

Paterson»  J,    I  concur  in  the  views  ex- 
pressed by  MoFarlandy  /• 
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'a  policy  of  fire  inraranoe.  l«med  by  the 
defBndaAt*  which*  for  a  premiom  in 
fgro— » insured  the  plaintiflb  to  the  amount 
of  $200  on  their  storehouse,  and  $8,800  on  their 
stock  of  goods  therein,  oontained  a  ooDdition 
that,  *nf  the  building  intended  to  be  insured 
stands  on  ground  not  owned  in  fee  simple  by  the 
assured,  the  policy  shall  be  void,  unless  consent 
In  writing  by  the  company  be  Indorsed  thereon/* 
Within  the  period  covered  by  the  policy  the  house 
and  goods  were  destroyed  by  Are,  and  it  appeared 
that  the  plaintiffs  did  not  own  In  fee  simple  the 
ground  on  which  the  building  stood.  In  an  ac- 
tion on  the  policy,— Hdd,  that  the  contract  is 
severable,  and  that  the  breach  of  the  condition  as 
to  the  title  to  the  land  does  not  defeat  the  plain- 
tiffs* right  to  recover  for  the  loss  of  the  stock  of 
goods  insured  by  the  policy. 

^■Head  note  by  the  Court. 

(April  20,  1802.) 

ERROR  to  the  Circuit  Court  for  Scioto  Coun- 
ty  to  review  a  judgment  affirming  a  judg- 
ment of  the  Court  of  Common  Pleas  in  favor  of 
defendant  in  an  action  brought  to  recover  the 
amount  alleged  to  be  due  on  a  policy  of  fire 
Insurance.    Beversed. 


Statement  by  Williams*  Oh.  «/..* 

The  New  Orleans  Insurance  Company,  on 
the  17th  day  of  November,  1882,  issued  to  H. 
Coleman  Ss  Co.  a  policy  of  fire  insurance, 
whereby  the  company  insured  Coleman  &  Co. 
against  loss  or  damage  by  Are  for  the  period 
of  one  year  from  the  date  of  the  policy,  to 
the  amount  of  four  thousand  dollars,  as  fol- 
lows: '  '$200  on  their  one-story  frame  shingle- 
roof  storehouse;  $8,800  on  the  general  stock 
of  merchandise,  consisting  principally  of  dry 

foods,  groceries,  clothing,  boots  and  shoes, 
ats  and  caps,  queensware,  glassware,  cutliery, 
and  such  other  articles  as  are  usually  kept  for 
sale  in  a  country  store;  all  contained  in  their 
one- story  frame  shingle  roof  storehouse,  situ- 
ated in  Pike  county,  Kentucky."  On  the  11th 
day  of  April,  1888,  the  property  was  totally 
destroyed  by  fire;  and  thereafter  proof  of  the 
loss  was  made  out  and  forwarded  to  the  com- 
pany. The  loss  not  having  been  paid,  Cole- 
man &  Co.  commenced  an  action  against  the 
insurance  company  in  the  court  of  common 
pleas  of  Scioto  county,  to  recover  the  amount 
of  the  policy;  the  loss  exceeding  that  sum. 
The  petition  is  in  the  usual  form  in  such  cases, 
and  contains  all  the  necessary  averments  to  en- 
title the  plaintiffs  to  recover.  The  answer  set 
up  the  following  defenses:  "The  said  policy 
was  issued  and  was  accepted  by  the  assured 
upon  the  following  condition  and  agreement, 


expressed  therein,  to  wit,  that  this  policy  shall 
become  void  'if  the  assured  is  not  the  sole  and 
unconditional  owner  of  the  property.'  The 
said  H.  Coleman  &  Co.,  the  assured,  were  not 
the  sole  and  unconditional  owners  of  the  said 
storehouse  at  the  time  the  said  policy  was  is- 
sued. The  said  policy  was  issued  and  was  ac- 
cepted by  the  assured  upon  the  following  cod- 
dition  and  agreement,  expressed  therein,  to 
wit,  that  this  policy  shall  become  void  'if  any 
building  intended*  to  be  insured  stands  on 
ground  not  owned  in  fee  simple  by  the  as- 
sured.' The  said  storehouse  intended  to  be  in- 
sured bv  the  said  policy  stood  on  ground  not 
owned  in  fee  simple  by  the  assured,  H.  Colo- 
man  Ss  Co."  To  these  defenses  the  plaintiffs 
replied,  denying  that  they  were  not  Uie  ''sole 
owners  of  said  storehouse;"  also  denying  that 
the  policy  became  or  was  void  because  said 
storehouse  stood  on  ground  not  owned  in  fee 
simple  by  plaintiffs;  and  further  denying  that 
the  plaintiffs  "stated  or  represented  that  said 
storehouse  stood  on  ground  owned  by  them, 
or  airreed  in  any  wa^  that  said  policy  was  or 
should  become  void  if  said  storehouse  did  not 
stand  on  ^und  owned  in  fee  simple  by  them." 
On  the  tnal  of  the  cause  by  a  iury  the  defend- 
ant prevailed.  A  motion  by  the  plaintiffs  for 
a  new  trial  was  overruled,  and  Judgment  was 
entered  on  the  verdict.  Exceptions  taken  by 
the  plaintiffs  to  the  charge  of  the  court,  to- 
gether with  the  evidence  showing  the  mate- 
riality of  the  instructions,  were  embodied  in  a 
bill  of  exceptions,  which  was  duly  allowed, 
and  made  part  of  the  record.  Error  was  prose- 
cuted to  the  circuit  court,  where  the  Judg- 
ment was  affirmed,  whereupon  the  plaintiffs 
commenced  the  present  proceedings  in  error 
in  this  court.  The  charge  of  the  court  to 
which  the  exceptions  were  taken  will  be  no- 
ticed in  the  opinion. 

Jfr,  J.  J.  Harper*  for  plaintiffs  in  error: 

The  contract  was  not  an  entirety  so  as  to  de- 
feat a  recovery  for  the  loss  of  the  personal 
property  insured. 

Merrill  v.  Agricultural  Ins.  Go.  78  N.  Y. 
462,  29  Am.  Rep.  184;  Otirtisv,  Leavitt,  16  N. 
Y.  128;  Trench  v.  Cfienanffo  County  Mut,  Ina. 
Co,  7  Hill,  122;  Koontz  v.  Hannibal  8av.  S 
Ine.  Co.  42  Mo.  126. 97  Am.  Dec  826;  Lockner 
V.  Home  Mut,  Ine.  Co.  16  Mo.  247;  Commercial 
Ine.  Co.  V.  S^ankneble,  62  III.  58,  4  Am.  Rep. 
682;  Hartford  F.  Ine.  Co,  v.  WaUh,  64  III. 
164,  6  Am.  Rep.  116;  Schueter  v.  Dutchee^ 
County  Mut,  Ine,  Co.  8  Cent.  Rep.  188,  102 
N.  Y.  260. 

If  no  inquiry  was  made  as  to  the  state  of  the 
title  and  the  record  discloses  none,  then  that 
portion  of  the  policy  was  waived,  otherwise 
such  conduct  and  such  a  policy  as  the  one  in  suit 
would  be  a  trap  for  the  illiterate  and  unwary. 


NOTS.— As  illustratinflr  the  disagreement  of  decis- 
ions on  the  question  of  tbe  severability  of  an  insur- 
anoe  policy  we  call  attention,  without  attempting 
an  exhaustive  collection  of  the  cases,  to  the  fol- 
lowing oascR  already  reports  in  this  series,  in 
which  substantially  all  the  oases  on  the  subject  will 
be  found  oit.ed  either  in  opinions  or  in  hriefis  of 

16  L.  R.  A. 


counseL  Bssez  Sav.  Bank  v.  Meriden  F.  Ins.  Oo.  4 
L.  B.  A.  760,  67  Conn.  886;  McQueeney  v.  Phoenix 
Ins.  Co.  6  L.  B.  A.  744,  62  Ark.  267:  State  Ins.  Co.  v. 
8cbreck«  0  L.  R.  A.  604,  27  Neb.  627:  Loomis  v.  Rock* 
ford  Ins.  Co.  8  L.  B.  A.  884.  77  Wis.  87,  20  Amu  St, 
Bap.  08 
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See  O'Brien  ▼.  Ohio  2m.  Oo.  52  Micb.  181; 
IhoeUinghou»e  ifu.  Co,  y.  Eoffman,  126  Pa. 
(K26;  Wood,  Ins.  §§890,  892,  895;  Bamberger 
y.  Frotectiw  Mut.  F.  ln$.  Co.  89  Pa.  464;  Clark 
y.  'Manvfac%ureT%  Ins.  Co.  49  U.  8.  8  How. 
285,  12  L.  ed.  1061;  Suiquehanna  Hut.  F.  Ins. 
Co.  y.  Cueiek.  109  Pa.  157;  Pennsylvania  F. 
In*.  Co.  y.  Dougherty,  102  Pa.  568;  RUey  y. 
ComnufMoeaUh  Mut.  F.  Ins.  Co.  1  Cent  Hep. 
119,  110  Pa.  144;  Swquehanna  Mut.  F.  Ins. 
Co.  y.  Elkins,  124  Pa.  484;  Com.  y.  Hide  ds  L. 
Ins.  Co.  112  Mass.  186,  17  Am.  Rep.  72;  HaU 
y.  People^s  Mut.  F.  Ins.  Co.  6  Gray,  165;  Lib- 
erty Hall  Asso.  y.  Housatonic  Mut.  F.  Ins.  Co, 
7  Gray,  261;  Washington  MUls  B.  Mfg.  Co.  y. 
Weymouth  db  B.  Mut.  F.  Ins.  Co.  185  Mass. 
603;  May.  Ids.  8d  ed.  §  292;  Queen  Ins.  Co.  y. 
Leslie,  9  L.  R.  A.  45,  47  Ohio  St.  409. 

Mr.  Georg^e  O.  Newman  also  for  plain- 
tiffs in  error. 

Messrs.  Wells  A.  Huiehins  and  Wil- 
liama  Ss  Wambau^h,  for  defendant  in 
error: 

.  The  stipulation  does  not  work  a  forfeiture. 
It  is  not  a  conditioa  subsequent.  On  the  con- 
trary, it  is  a  preliminary  stipulation,  and,  if  not 
complied  with  before  the  making  of  the  con- 
tract, preyeuts  the  parties  from  eyer  entering 
into  the  contractual  relation. 

Langdell,  c;ont.  §g  26,  28. 

As  to  the  buildiog,  the  policy  was  yoid  from 
the  beginninizr. 

Ocmper  y.  Kineinger,  89  Ohio  St.  429;  Citi- 
wens  F.  Ins.  Co.  v.  DoU,  85  Md.  89, 6  Am.  Rep. 
860;  Mers  y.  Franklin  Ins.  Co.  68  Mo.  127. 

The  policy  was  yoid  from  the  beginning  as 
to  the  contents  of  the  building.  This  policy  is 
an  entire  contract;  for: 

(1)  There  is  but  one  consideration. 

2  Parsons,  Cont  519;  May,  Ins.  2ded.  g§  74, 
189,227. 

(2)  The  words  of  the  stipulation  are  clear, 
saying  that  in  case  the  stipulation  be  broken 
"the  policy"  shall  be  yoid.  It  is  not  the  in* 
snrance  on  the  building  that  is  yoid,  but  "the 
policy." 

(8)  The  risk  on  the  two  items  insured,  the 
building  and  its  contents,  is  necessarily  identi- 
cal. 

In  Ohio  the  doctrine  of  entirety  is  applied  to 
contracts  of  all  kinds. 

Witherow  y.  Witherow,  16  Ohio  St.  288;  Al- 
len V.  Curies,  6  Ohio  St.  505;  Larkin  y.  Buck, 

II  Ohio  St.  561;  Goldsmith  y.  Band,  26  Ohio 
St.  151. 

By  a  yast  preponderance  in  number  and 
weight  the  authorities  sustain  the  contention 
that  a  bread)  of  the  stipulation  yiolated  in  this 
case,  mbst  ayoid  the  whole  policy. 

Bat  ens  v.  Borne  Ins.  Co.  9  West.  Rep.  685, 

III  Ind.  90;  Phanix  Ins.  Co.v.  Piekel,  119  Ind. 
155:  Pickel  y.  Phomix  Ins  Co.  119  Ind.  291; 
Oeiss  y.  Franklin  Ins.  Co.  128  Ind.  172;  Cu(h- 
bertson  y.  North  Carolina  Home  Ins.  Co.  96  N. 
C.  480;  Western  Assur.  Co.  y.  Stoddard,  88  Ala. 
606;  Essex  8av.  Bank  y.  Meriden  Fire  Ins.  Co. 
4  L.  R  A.  759,  57  Conn.  885:  McQueeney  y. 
Phmnue  Ins.  Co.  5  L.  R.  A.  744,  62  Ark.  257; 
Loomis  y.  Boekford  Ins.  Co.  8  L.  R.  A.  884,  77 
Wis.  87,  20  Am.  St.  Rep.  96;  Lee  y.  Howard 
F.  Ins.  Co.  8  Gray,  588;  Day  y.  Charter  Oak 
I.  db  M.  Ins.  Co.  '51  Me.  91 ;  Gottsman  y.  Penn- 
tfltania  Ins.  Oo.  66  Pa.  210, 94  Am.  Dec.  66; 
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Bowman  y.  Franklin  P.  Ins.  Co.  40  Md.  620; 
Binman  y.  Hartford  F.  Ins.  Co.  86  Wis.  159; 
Plath  y.  Minnesota  Farmers  Mut.  F.  Ins.  Co, 
28  Minn.  479;  Moore  t.  Virginia  F.  A  M.  Ins. 
Co.  28  Gratt  508,  26  Am.  Rep.  878;  8ehu- 
mitseh  y.  American  Ins.  Co.  48  Wis.  26;  .^Stna 
Ins.  Co.  y.  Besh,  44  Mich.  55, 88  Am.  Rep.  228; 
Baldwin  y.  Hartford  F.  Ins.  Co.  60  N.  H.  422, 
49  Am  Rep.  824;  American  Ins.  Co.  y.  Har- 
nett, 78  Mo.  864,  29  Am.  Rep.  517;  Garver  y. 
Hawkeye  Ins.  Co.  69  Iowa,  202;  Kelly  y.  Hum- 
boldt F.  Ins.  Co.  (Pa.)  5  Cent.  Rep.  484;  G^re 
Dist.  Mut.  F.  Ins.  Co.  r,  8amo,  2  Can.  Sup. 
Ct.  Rep.  411. 

An  examination  of  the  title  (which  could  be 
made  through  the  records  only)  is  not  contem- 
plated by  the  statute. 

Queen  Ins.  Co.  v.  Leslie,  9  L.  R.  A.  45,  47 
Ohio  St.  409. 

There  haying  been  a  breach  of  warranter  as 
to  the  title  to  the  land  on  which  the  store  build- 
ing stood,  and  as  to  the  ownership  of  the  build- 
ing there  can  be  no  recovery  lor  the  goods. 
The  contract  is  entire,  not  diyisible. 

May,  Ins.  §|  74, 189, 258,  noU  5, 277;  Wood, 
Ins.  ^§  152,  828.  7iote  i;  2  Parsons,  Cont.  pp. 
484.  519;  9  Ins.  L.  J.  pp.  56,  61,  62;  8  Ins.  L.  J. 
pp.  904,  906;  10  Ins.  L.  J.  p.  88;  11  Ins.  L.  J. 
p.  104;  atHn  y.  The  ** Prairie  Base;*  17  Ohio 
St.  471. 

As  to  warranty  of  title  and  its  effect — 

See  Philips  y.  Knox  County  Mut.  Ins.  Co.  20 
Ohio,  174,  181;  Hutehins  y.  Cleedand  Mut. 
Ins.  Co.  11  Ohio  St.  477 ;  Smith  y.  Farmers 
Mut.  F.  Ins.  Co.  19  Ohio  St.  287;  ByersY.  Farm- 
ers Ins.  Co.  85  Ohio  St.  606,  85  Am.  Rep. 
623;  Farmers  Ins.  Co.  y.  Archer,  86  Ohio  St. 
608;  Home  Ins.  Co.  y.  Lindsey,  26  Ohio  St. 
848;  Phmnix  Ins.  Oo.y.  Michigan,  8.  A  N.  I.  B. 
Co.  28  Ohio  St.  69;  Goapper  y.  Kinsinger,  89 
Ohio  St.  429;  May,  Ins.  §§  156,  158,185,  186: 
Wood,  Ins.  §?  159,  165,  167,  176;  2  Parsons, 
Cont.  pp.  421,  429,  482,  488. 

Accepting  a  policy  amounts  to  a  declaration 
that  the  assured's  interest  is  truly  stated 
therein. 

Meis  y.  Insurance  Co.  8  Ins.  L.  J.  505;  Citi- 
eens  F.  Ins.  8.  db  L.  Co.  v.  DoU,  85  Md.  89.  6 
An^  Rep.  860;  WaUetY.  Northern  Assur.  Co. 
10  Fed.  Rep.  282;  Cleaner  y.  Traders  Ins. 
Co.  8  West.  Rep.  815,  65  Mich.  527;  May, 
Ins.  §  167;  Wood,  Ins.  §  270;  10  Ins,  L.  J. 
p.  892. 

Williams,  Ch.  J.,  deliyered  the  opinion  of 
the  court: 

The  policy  of  insurance  contains  the  pro- 
visions that,  "if  the  assured  is  not  the  sole 
and  unconditional  owner  of  the  property,  or 
if  any  building  intended  to  be  insured  stands 
on  ground  not  owned  in  fee  simple  by  the  as- 
sured," the  policy  "shall  become  void,  unless 
consent  in  writing  by  the  company  be  indorsed 
thereon."  The  policy  was  issued  without  any 
written  application  signed  by  the  assured,  and 
the  insurance  was  solicitea,  as  the  evidence 
shows,  at  the  request  of  the  company's  agent, 
by  a  third  person,  on  whose  report  the  agent 
made  up  the  application  on  which  the  policy 
was  issued.  The  assured  made  no  statement, 
nor  was  any  requested,  in  regard  to  the  own- 
ership or  title  of  the  ground  on  which  the 
house  refened  to  in  the  policy  stood;  and  it 
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does  not  appear  that  there  was  any  inten- 
tiona]  conceal ni en t  of  the  title,  or  of  any  fact 
material  to  the  risk.  It  was  shown  hy  the  evi- 
dence that  the  fee  simple  of  the  land  on  which 
the  insured  building  stood  was  vested  in  Ham- 
mond Coleman,  a  member  of  the  firm  of  H, 
Coleman  &  Co.,  and  his  wife,  who  was  not  a 
member  of  the  firm;  but  that  several  years 
previous  to  the  date  of  the  policy  Hammond 
Coleman  executed  a  deed  for  the  land  directly 
to  his  wife,  with  the  intervention  of  a  trustee, 
In  which  the  followine  provision  is  contained: 
"This  deed  is  not  to  take  effect  until  my  death. 
This  deed  is  in  compliance  with  my  will  here- 
tofore made."  The  copartnership  of  H.  Cole- 
man &  Co.,  when  the  msurance  was  effected, 
and  at  the  time  of  the  fire,  consisted  of  Ham- 
mond Coleman,  Adam  Venters,  and  Henry  E. 
Coleman,  and  the  actual  value  of  the  stock  of 
goods  and  merchandise  covered  by  the  policy 
exceeded  the  valuation  therein  set  forth. 

The  court  instructed  the  jury  that  their  in- 
quiry in  regard  to  the  title  to  the  land  on  which 
the  storehouse  stood  must  be:  *'Did  the  plain- 
tiffs— not  Hammond  Coleman— have  such  (fee 
simple)  estate  in  this  land  upon  which  the 
building  stood?  It  is  not  enoueh  to  satisfy 
this  provision  that  Hammond  CoTeman,  one  of 
the  plaintiffs,  had  a  life  estate  in  the  land.  It 
is  not  enough  that  he  alone  had  an  interest  in 
the  land.  This  would  not  constitute  an  estate 
in  fee  simple.  If  you  should  find  that  he  has 
an  estate  in  fee  simple  in  the  land,  still  it  must 
be  the  insured  who  must  have  this  estate  in 
fee  simple  in  the  land  to  satisfy  this  provision, 
and  therefore  if  you  find  from  the  evidence 
that  the  plaintiffs  were  not  the  owners  in  fee 
simple  of  the  land  upon  which  the  store  build- 
ing stood,  then  this  policy  is  void,  and  the 
plaintiffs  caonot  recover  in  this  action."  The 
court  further  instructed  the  jury  as  follows: 
*'This  contract,  gentlemen,  is  termed  in  law 
an  'entire  contract,'  and  if  you  find  that  there 
has  been  a  breach  of  any  condition  of  this 
contract  to  which  I  have  called  your  attention, 
it  violates  the  policy,  renders  it  void,  and  noth- 
ing can  be  recovered  for  either  building  or 
goods  destroyed."  The  effect  of  the  instruc- 
tions were  that,  if  the  fee  simple  title  to  the  land 
on  which  the  storehouse  was  situated,  was  not 
vested  in  the  copartnership  of  H.  Coleman  Ss 
Co.,  but  was  in  Hammond  Coleman,  a  mem- 
ber of  the  copartnership,  the  policy  of  insur- 
ance was  void,  and  the  plaintiffs  could  not 
recover,  either  for  the  loss  of  the  building  or 
of  the  goods.  These  instructions  were  ex- 
cepted to  by  the  plaintiffs,  who  contend  they 
were  erroneous,  and  on  account  of  which  the 
judgment  should  be  reversed.  The  principal 
ground  of  the  contention  is  that  the  contract 
of  insurance  evidenced  by  the  policy  is  so  far 
severable  as  to  entitle  plaintiffs  to  recover  for 
the  loss  of  the  goods,  though  they  may  not  be 
entitled  to  recover  for  the  loss  of  the  building, 
by  reason  of  the  state  of  the  title  to  the  land 
on  which  it  stood. 

Whether  such  a  contract  is  so  severable  is  a 
question  upon  which  the  adjudications  of 
courts  of  the  highest  respectability  are  in  di- 
rect conflict.  The  following  are  some  of  the 
cases  which  hold  the  contract  to  be  entire: 
Barnes  v.  Union  MvX.  F.  Ins.  Co.  61  Me.  110; 
Eanens  v.  Home  Ins.  Co.  Ill  Ind.  90,  V  West. 

ifl  T..  n.  ^ . 


Hep.  686;  Outhbertson  t.  Norlh  Carolina  Home 
Ins.  Co.  96  N.  C.  480;  Essex  8av.  Bank  ▼. 
Meriden  F.  Ins.  Co.  57  Conn.  885,  4  K  R  A. 
759. 

On  the  other  hand,  such  contracts  are  held 
severable  in  the  following,  and  other  cases: 
Commercial  Ins.  Co.  v.  SpankndiU,  62  HI.  63, 
4  Am.  Rep.  682;  Hartford  F.  Ins.  Co.  v.  Walsh, 
64  111.  164.  6  Am.  Rep.  116;  Loehner  y.  Horns 
Mut  F.  Ins.  Co.  17  Mo.  247;  Ko<mU  y.  Har^ 
nibal  Sav.  db  Ins.  Co.  42  Mo.  126, 97  Am.  Dec. 
826;  Phanix  Ins.  Co.y.  Lawrence.  4  Met.  (Ky.) 
9;  Merrill  v.  Agricultural  Ins.  Co.  73  N.  Y. 
462;  Schvster  y.  Dutchess  County  Ins.  Co.  102 
N.  Y.  260,  8  Cent.  Rep.  188.  And  such  we 
understand  to  be  the  effect  of  the  decision  in 
Clark  V.  IHew  England  Mut.  F.  Ins.  Co.  6 
Cush.  842.  There  the  policy,  for  a  gross  pre- 
mium, insured  the  plaintiff's  "tavern  house," 
to  the  amount  of  $2,200,  and  his  shop,  valued 
at  $800.  The  act  of  incorporation  of  the  de- 
fendant provided  "that,  when  any  property 
insured  by  this  company  shall  in  any  way  oe 
alienated,  the  policy  shall  thereupon  be  void, 
and  should  be  surrendered  to  the  directors,  to 
be  canceled."  The  shop  was  alienated  by  the 
aasured,  and  the  "tavern  house"  was  after- 
wards destroyed  by  fire.  It  was  held  that 
the  alienation  of  the  shop  did  not  prevent  a 
recovery  for  the  loss  of  the  tavern.  The  court 
says;  "The  next  ground  taken  by  the  defend- 
ants is  that  the  shop,  which  was  insured  in  the 
same  policy,  had  been  alienated  by  the  plain- 
tiff, and  that  this  is  such  an  alienation  as  will 
avoid  the  policy.  But  the  shop  was  valued 
separately,  and  was  insured  separately,  as  a 
separate,  distinct,  independent,  subject  of  in- 
surance, though  insured  in  the  same  policy. 
The  alienation  of  the  shop  would  no  doubt 
avoid  the  policy  pro  tanto,  and  onljr  pro  tanto. 
The  tavern  house  and  the  shop  being  insured 
separately,  the  alienation  of  one  would  no  more 
affect  the  insurance  on  the  other  than  if  they 
had  been  insured  in  separate  policies."  In  the 
case  of  Hartford  F.  Ins.  Co.  v.  Walsh,  cited 
above,  two  houses  were  embraced  in  the  same 
policy,  and  insured  for  different  sums  for  a 
gross  premium  paid,  the  policy  providing  that, 
if  the  insured  premises  shoula  remain  vacant 
for  a  certain  time  without  notice  to  the  com- 
pany, the  policy  should  become  void;  and  it 
was  held  that  the  fact  that  one  of  the  buildings 
remained  thus  vacant  without  notice  to  the  in 
surer  would  not  invalidate  the  policy  as  to  the 
other.  The  action  in  Loehner  v.  Home  Mut. 
Ins.  Co.  17  Mo.  247,was  upon  a  fire  policy  cover- 
ing a  dwelling  house  and  furniture  therein.  It 
was  held:  "A  policy  may  be  void  in  part  and 
valid  in  part,  if  the  subject-matter  is  capnble  of 
being  separated;  and,  although  a  failure  to  dis- 
close an  incumbrance  would  avoid  the  policy  as 
to  the  house  insured,  it  would  not  avoid  it  as  to 
furniture  insured  in  the  same  policy,  but  sep- 
erately  appraised,  unless  the  fact  conceal^ 
was  material  to  the  risk.  Koonts  v.  Hannibal 
Sav.  d  Ins.  Co.,  42  Mo.  126.  97  Am.  Dec.  825, 
was  a  case  where  a  policy  of  insurance  upon  a 
certain  livery  stable  was  made  to  cover  both 
personal  and  real  property,  and  the  applica- 
tion of  the  assured  contained  a  false  warranty 
touching  incumbrances  upon  the  real  estate: 
and  where  it  further  appeared  that  the 
personal  property   was  separately  appraised. 
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tod  nothing  showed  that  the  representations 
as  to  the  incumbrances  upon  the  stable  formed 
■ny  inducement  to  the  execution  of  the  policy 
covering  the  personal  property.  The  court 
held  that  the  assured  might  recover  the  value 
of  the  latter,  although  the  policy  was  rendered 
Toid  as  to  the  real  estate  by  reason  of  such 
false  warrantv. 

The  case  of  Phanix  Int.  Co,  y.  Lawrence,  4 
Met  (Ky.)  9,  is  much  like  the  one  before  us. 
There,  the  appellant,  (commmy.)  for  a  pre- 
mium of  $14,  insured  J.  B.  Lawrence  &  Co., 
against  loss  by  flre  from  the  25th  of  May,  1858, 
to  the  25th  of  May,  1859,  "to  the  amount  of 
$200  on  their  frame  storehouse,  situated  on  the 
Ohio  river,  in  Gallatin  county,  Kentucky, 
koown  as  'Jackson's  Landing,'  and  $1,200  on 
the  stock  of  goods  in  said  storehouse."  The 
premises  and  goods  were  destroyed  by  fire  on 
the  5th  of  April,  1859,  and  suit  was  brought 
on  the  policv  for  the  value  of  the  goods,  but 
not  for  the  foss  of  the  buUding.  One  defense 
was  that  Lawrence  &  Co.,  when  they  obtained 
the  insurance,  represented  themselves  to  be  the 
owners  of  the  house,  when  in  fact  they  were 
not,  which,  by  the  terms  of  the  policy,  ren* 
dered  it  void.  But  the  court  held,  "in  the  ab- 
lence  of  proof  that  the  plaintiffs  procured  the 
insurance  upon  the  house  for  a  fraudulent  pur- 
pose, or  that  their  supposed  interest  in  the 
Iiouw  induced  the  defendant  to  insure  the  goods 
that  this  does  not  vitiate  the  insurance  on  the 
goods;"  and  the  plaintiffs  had  judgment.  In 
the  case  of  MerriUy,  Agricultural  Ins.  Cd,  78 
N.  T.  452.  the  policy,  for  one  premium,  insured 
the  plaintiff  against  loss  or  damage  by  flre  to  the 
amount  of  $6,000,  as  follows:  *'$1,000  on 
dweUing  house  and  wood  house,  if  attached; 
$300  on  household  furniture  therein;  $200  on 
provisions  etc.,  therein,"  and  various  other 
iiems  of  property  described  in  the  policy,  each 
httvinff  a  specific  valuation  therein  set  forth. 
The  policy  contained  a  condition  tha^  if  the 
property  insured  was  incumbered  by  mort- 
gage or  otherwise,  unless  so  represented  in  the 
application,  the  policy  should  be  void;  also, 
that  if  it  should  become  incumbered  by  mort- 
nge.  lodgment,  or  otherwise,  policy  should 
be  void  until  the  written  consent  of  the  com- 
pany was  obtained,  llie  real  estate  was  in- 
cumbered, and  that  fact  was  set  up  in  defense 
of  the  action  on  the  policy;  and  it  was  claijned 
by  the  defendant  that  it  not  onlv  avoided  the 
policv  as  to  the  building  insured,  but  also  as  to 
tbe  coattel  property;  and  whether  it  did  or  not 
it  was  conceded  depended  upon  whether  the 
contract  was  entire  or  severable.  In  a  well  con- 
sidered opinion  Judge  Folger,  after  comment- 
ing upon  various  decisions  on  the  sublect,  dis- 
cusses the  question  on  principle,  and  in  the 
course  of  the  discussion  says:  "It  is  plain  from 
the  fact  of  a  separate  valuation  having  been 
put  by  the  parties  upon  the  different  subjects 
of  tbe  insurance  that  they  looked  upon  them 
as  distinct  matters  of  contract.  Tbe  effect  of 
s  separate  valuation  was  to  mnke  them  so. 
Ko  matter  how  much  value  there  might  have 
been  in  any  one  of  those  subjects,  even  to  tbe 
^'hole  amount  of  the  policy,  had  it  been  to- 
tally destroyed,  the  defendants  couid  not  have 
been  made  liable  to  an  amount  greater  than 
ftat  named  in  the  pnolicy  as  the  valuation  of  it. 
Thus  it  was  at  the  inception  of  the  contract, 
to  L  JR.  A. 


distinguished  from  the  other  subiects  of  in- 
surance, and  tbe  contract  so  made  as  to  be 
capable  of  application  to  it  alone.  Bo,  too,  if 
but  one  of  the  sublects  of  insurance  had  been 
burned,  the  defendants  {eeteris  jwribus)  could 
not  have  avoided  liability  to  pay  for  that  up  to 
the  value  put  upon  it;  and,  if  not  wholly 
destroyed,  but  so  far  damaged  as  to  reach  in 
deterioration  the  value  put  upon  it  in  the  poli- 
cy, the  defendants  would  have  to  pay  that 
damage;  and  that  subject  would  no  longer 
form  a  part  of  the  general  matter  insured,  and 
hence  not  a  part  of  the  continuing  contract. 
Thus  there  would  of  necessity  be  a  severance 
of  the  contract  worked  out  by  the  operation  of 
its  own  terms.  Again,  the  principle,  in  the 
case  of  a  contract  about  several  things,  but 
with  a  single  consideration  in  cross,  is  this: 
that  we  are  not  able  to  say  that  the  party 
would  have  agreed  for  one,  or  for  more  than 
one,  yet  less  than  all  of  them,  without  he  could 
at  the  same  time  acquire  a  right  to  have  them 
alL  But  our  daily  experience  and  observation 
shows  that  an  insurance  company  is  as  ready 
to  insure  boHdings  without  insuring  the  con- 
tents, and  the  contents  without  Insuring  the 
buildings,  as  to  Insure  them  tofl;ether;  so  that 
the  principle  does  not  press  so  nard  in  consid- 
ering such  a  contract  as  that  before  us.  Be- 
sides it  is  the  nile  that  an  agreement  embrac- 
ing several  particulars,  though  made  at  one 
time  and  about  one  affair,  may  yet  have  the 
nature  and  operation  of  several  different  con- 
tracts; as,  when  they  admit  of  being  separate- 
ly executed  and  closed  as  we  have  instanced 
Just  above,  where  the  contract  may  be  taken 
distributively,  each  subject  being  considered 
as  forming  the  matter  of  a  separate  agreement 
after  it  is  so  dosed.  Per  Washington,  </.  P(sr- 
kine  v.  Hart,  24  U.  8. 11  Wheat.  287-351,  6  Lu 
ed.  46a-467;  Rodemer  v.  Oonder,  9  Gill,  294 
In  our  judgment,  this  rule  applies  fitly  to  the 
contract  in  hand.  It  admits  of  being  separate- 
ly executed  and  closed  as  to  each  of  the  sepa- 
rate subjects  of  insurance.  When  one  species 
of  the  property  insured  is  burned,  a  contract 
to  insure  as  to  that  may  be  performed  as  to 
that  alone.  The  insured  has  paid  the  premium. 
A  fire  doing  damage  to  that  subject,  the  dam- 
age may  be  paid  for  by  the  insurer,  and  that 
subject  be  thus  put  out  of  the  contract,  while 
it  remains  in  fi&ri  as  to  all  the  other  subjects 
named  in  it.  When  there  are  several  subjects 
of  insurance  (as  there  are  fourteen  here)  sepa- 
rately valued,  on  which  a  gross  sum  is  insured 
not  exceeding  the  aggregate  of  that  valuation 
for  the  insurance  of  which  a  premium  in  gross 
is  paid,  it  is  easy  to  see  what  is  the  rate  of 
premium  on  the  whole  valuation  and  what  is 
the  amount  of  premium  on  each  subject  in- 
sured. This  being  so  it  seems  fanciful  to  say 
that,  if  the  facts  thus  easily  reached  were 
stated  in  detail  in  the  contract,  it  would  be 
severable,  while  not  being  specitically  spread 
out  it  is  entire.  If  there  were  anything  in  the 
terms  or  nature  of  the  particular  contract,  or 
in  the  circumstances  of  the  case,  or  in  the 
nature  of  the  different  subjects  of  the  insur- 
ance, from  which  it  was  to  be  inferred  that 
the  insurer  would  not  have  been  likely  to  have 
assumed  the  risk  on  one  or  several  of  them, 
unless  induced  by  the  advantage  and  profit  of 
having  a  risk  on  all,  that  would  be  a  rational 
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cause  for  deeming  tbe  contract  entire.  But 
^hen,  for  aught  that  appears  it  is  indeed  as 
likely  that  the  insurer  would  have  taken  a  risk 
upon  any  one  or  any  few  of  the  subjects  in- 
sured, at  the  same  rate  of  premium  as  upon 
the  whole,  and  has  in  the  policy  so  separated 
the  subjects,  and  so  sin^^led  them  out  by  a 
specific  valuation,  as  that  there  is  no  difficulty 
In  distinguishing  the  subject  from  the  rest, 
and  closing  the  contract  as  to  that  separately, 
and  carrying  forward  the  contract  as  to  the 
rest,  it  does  result  that  the  contract  is  separa- 
ble in  practical  operation,  and  hence,  In  law. 
And  so,  also,  that,  though  there  may  have 
been  some  conduct  of  the  insured  as  to  some 
of  the  property,  not  evil  in  itself,  but  working 
a  breach  of  a  condition  in  its  letter,  the  effect 
of  that  breach  may  be  confined  to  the  insur- 
ance upon  that  property,  the  contract  as  to 
that  be  held  avoided,  and  as  to  the  other  sub- 
jects be  held  valid." 

Forfeitures  do  not  readily  find  favor  id  the 
law,  and  courts  are  reluctant  to  declare  and 
enforce  them,  if  by  reasonable  interpretation 
it  can  be  avoided.  It  is  not  likely  that  in  this 
case  the  small  amount  of  insurance  on  the 
storehouse  constituted  any  inducement  for  the 
insurance  placed  upon  the  stock  of  goods; 
and  it  does  not  appear  that  the  rates  upon 
these  classes  of  property  were  different,  nor 
how  it  could  make  anv  difference  if  they  were, 
since  the  only  effect,  in  this  respect,  of  hold- 
ing the  contract  severable,  is  that  the  insur- 
ance company  is  enabled  to  retain  the  whole 


of  the  premium,  which  It  accepted  as  the  con- 
sideration for  the  insurance  of  all  the  proper- 
ty, for  the  lesser  risk  on  part  of  the  property 
only;  and  it  is  not  to  be  presumed  that  the  pre- 
mium  for  the  insurance  of  part  only  of  the 
property  would  exceed  that  accepted  for  the 
risk  on  all  of  it.  It  was  not  shown  at  the  trial 
that  the  plaintiffs  were  guilty  of  any  misrepre- 
sentation or  intentional  concealment  concern- 
ing the  title  to  the  land  on  which  the  store- 
house stood.  No  inquiry  was  made  of  them 
about  it.  The  subject  was  not  a  matter  of 
negotiation  between  the  parties  in  effecting  the 
insurance,  and  the  plaintiffs  were  ignorant  of 
the  condition,  for  the  breach  of  which  the 
company  claims  the  right  to  forfeit  the  whole 
policy.  If  the  position  taken  by  the  company 
be  correct,  the  condition  was  broken  when  the 
policy  issued,  and  there  was,  therefore,  no 
consideration  for  the  premium  that  was  paid, 
for  no  risk  attached;  and  yet  the  company, 
while  asserting  the  invalidity  of  the  contract, 
holds  on  to  its  fruits.  This  is  not  a  very  con- 
sistent position,  nor  a  very  Just  one.  A  Just 
result  is  reached,  and,  as  we  think,  the  lawful 
one,  by  holding,  as  we  do,  that  the  contract  of 
insurance  in  this  case  is  severable,  and  the 
breach  of  the  condition  as  to  the  title  of  the 
land  does  not  defeat  the  plaintiff's  right  to  re- 
cover for  the  loss  of  the  stock  of  goods  insured 
by  the  policy  in  suit 

It  follows  that,  in  our  view  of  the  case,  the 
court  erred  in  the  instructions  we  have  referred 
to,  for  which  error  the  judgment  U  reverted. 
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1.  The  ]vablicatlon  in  pamphlet  fbrm 
hy  Tillage  anihoritlee  of  am  ordinance 

'  js  a  sufficient  affirmative  act  by  the  village  on 
which  to  base  an  eetoppei  agiUnst  denying  its 
validity  In  case  It  is  acted  on,  under  a  statute 
which  provides  that  when  ordinances  are  so 
printed  the  pamphlet  shall  be  received  as  evi- 
dence of  their  passage  and  legal  publication  In 
ail  places  without  further  proof. 

8.   A  Tillafl^  is  estopped  from  denying 


the  le^al  paeeag^  of  an  ordinance  dia- 
oonnecting  part  of  Its  territory  after  it  has  pub- 
lished the  same  In  pamphlet  form  and  the  town 
authorities  have  taken  and  maintained  pooooasloo 
of  such  territory  for  several  years,  levied  taxes, 
worked  the  roads,  and  built  a  bridge,  while  the 
village  authorities  have  made  no  oJalm  to  juris- 
diction over  It. 

November  2,  ISOL). 

APPEAL  by  relator  from  a  judgment  of  the 
'Appellate  Court,  Third  District,  affirming 
a  judgment  of  the  Ciicuit  Court  for  McLean 
County  in  favor  of  defendants  in  a  proceeding 
by  mandamus  to  compel  defendant  Maxton  as 
county   clerk  of  McLean  County  to  extend 


NOTB.— JEtetqppel  08  to  auertion  of  Qovemmental 

power. 

The  Question  of  estoppel  in  respect  to  the  assertion 
of  governmental  power  has  been  almost  entirely 
untouched.  The  doctrine  tbat  municipal  cor- 
porations are  to  the  same  extent  that  individuals 
would  be  in  the  same  circumstances  has  become 
well  established  so  far  as  the  property  rights  of  a 
municipality  are  concerned.  In  respect  to  the  as- 
sertion of  public  rights  in  property,  as  in  case  of 
highways,  the  liability  of  a  municipality  to  estop- 
pel is  affirmed  in  some  cases  and  denied  In  others. 
But  on  the  question  whether  a  municipal  corpora- 
tion, a  state,  or  the  general  government  can  be 
estopped  between  it  and  an  Individual  to  assert  its 
governmental  power  there  seems  to  be  an  entire 
absence  not  only  of  decisions  but  of  discussion. 

16  L.  R.  A. 


On  the  question  of  boundary,  as  In  the  main  case, 
where  It  arises  between  municipal  corporations, 
states,  or  nations,  there  are  decisions  which  recog- 
nize the  doctrine  of  estoppel. 

Thus  in  Bhode  Island  v.  Massachusetts,  45  U.  S. 
4  How.  991, 11 L.  ed.  lUS,  it  was  held  that  long  pos- 
eesslon  in  a  case  of  disputed  boundary  between 
states  would  be  protected. 

And  again  In  Indiana  v.  Kentucky,  185  IT.  S.  479, 
84  L.  ed.  829,  the  same  doctrine  was  applied  to  a 
case  of  boundary  between  Indiana  and  Kentucky, 
and  It  was  sold  that  the  long  acquiescence  of  ln« 
diana  in  the  claim  of  Kentucky  to  an  island  and 
the  rights  of  property  of  private  parties  under 
grants  from  that  state  and  the  general  understand- 
ing of  the  people  of  both  states  in  the  neighbor- 
hood forbid  any  disturbance  of  Kentucky  in  her 
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taxes  levied  for  the  use  of  relator  over  lands 
adjacent  to  the  village  and  which  had  previous- 
ly been  a  part  of  it  but  had  been  disconnected 
ttierefrom  by  an  ordinance  which  was  alleged 
to  be  in  valid .    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mr.  A.  £•  De  MAng:e»  for  appellant: 

It  would  be  a  pernicious  doctrine  to  estab- 
lish that  public  rights  of  municipalities  could 
be  cut  off  by  the  neglect  of  the  appointed  of- 
ficers for  an  unreasonable  time  to  enforce 
them. 

Logan  County  Suprs.  v.  Lincoln,  81  111.  159. 

This  proposed  ordinance,  because  it  did  not 
receive  the  voles  of  a  majority  6f  the  members 
elected  to  relator^s  board  of  trustees,  was  an 
absolute  nullity.  These  acts  were  void  in 
their  inception,  remain  so,  and  no  rights  were 
acquired  under  them. 

Tafflor  V.  People,  66  HI.  826. 

If  the  Statute  of  Limitations  can  operate  to 
bar  the  village  of  its  right  to  assert  jurisdiction 
over  its  territory  by  mandamus  to  compel  the 
extending  of  its  taxes,  it  could  only  do  so  after 
twenty  years  abandonment  of  such  jurisdiction. 

Peoria  County  Suprs,  v.  Chrdon,  82  111.  435. 

There  is  no  question  of  hardship  involved. 
It  is  simply  a  question  of  whether  these  de- 
fendants, guilty  of  more  culpable  negligence 
and  ignorance  of  the  law  than  is  chargeable  to 
relator's  trustees,  shall  succeed  in  nullifying 
the  provisions  of  the  statute,  and  devesting  re- 
lator of  its  title  to  its  territory  without  due 
process  of  law. 

Taylor  v.  People,  66  HI.  822. 

Relator  never  at  any  time  during  the  seven 
years  had  a  right  to  the  writ  herein  prayed  for 
ontll  demand  was  made  upon  the  county  clerk 
to  extend  the  taxes  levied  by  it  upon  the  dis- 
puted territory,  therefore  the  Statute  of  Limi- 
tations did  not  commence  to  run,  and  relator's 
action  will  not  be  barred  until  the  expiration 
five  years  from  the  date  of  its  demand. 

People  V.  Hyde  Park,  6  West  Rep.  815, 117 
m.  462. 

The  Statute  of  Limitations  cannot  be  pleaded 
to  anv  public  right  of  a  municipal  corporation. 

Alton  V.  lUinoiB  Trantrp,  Co.  12  III.  88; 
Logan  County  Suprs,  v.  Lincoln,  81  111.  157; 
Lee  V.  Iffund  Station,  6  West  Kep.  829.  118 
HI.  304;  Oran  v.  People,  19  111.  App.  174. 

Mr.  T.  F.  Tipton  for  appellees. 

WlUdiit   J,,  delivered  the  opinion  of  the 
court: 
On  the  17th  of  October,  1882,  the  village  of 


Colfax,  bv  its  president  and  board  of  trustees, 
attempted  to  pass  an  ordinance  disconnecting 
certain  territory,  which  had  formerly  been  with- 
in its  boundaries.  The  ordinance  received  a 
majority  of  the  votes  of  the  members  present, 
but  not  a  majority  of  the  members  elect,  which 
was  requisite  under  the  statute.  The  ordi- 
nance, therefore,  was  never  legaUy  passed.  It 
was,  however,  published,  and  recognized  as 
valid  by  the  officers  of  the  village  and  the  offi- 
cers of  the  township  in  which  the  territory  lay. 
The  latter  took  charge  of  it;  levied  taxes  upon 
it;  worked  the  roads;  built  a  bridge  within  it, 
costing  $6,000,  one  half  of  which  was  paid  for 
by  the  county;  and  from  the  time  such  discon- 
necting ordinance  was  published  the  territory 
so  attempted  to  be  disconnected  was  recogniz- 
ed and  treated  by  both  village  and  township  as 
not  being  a  part  of  the  village,  until  the  5th 
day  of  August,  1889,  when  the  president  and 
board  of  trustees  of  the  village  passed  an  or* 
dioance  levying  a  tax  upon  the  real  and  per- 
sonal propertv  within  its  limits  for  CGr|)orate 
purposes,  and  a  demand  was  made  upon  ap- 
pellee Maxton,  who  was  county  clerk,  that  be 
extend  such  taxes;  and,  upon  his  refusal  to  do  so, 
a  writ  of  mandamus  issued,  to  compel  him  to 
extend  such  taxes.  No  defense  was  made  by 
Mazton,  but  the  commis4oners  of  highways 
of  the  township,  by  leave  of  the  court,  became 
parties,  and  filed  a  demurrer  to  ibe  petition, 
which  being  overruled,  they  answered,  setting 
up  the  same  facts  recited  m  the  petition,  and 
also  that  relator  caused  said  disconnecting  or- 
dinance to  be  printed  in  pamphlet  form;  that 
they,  the  said  defendants,  believing  said  ordin- 
ance to  be  valid,  have  each  year  since  1882 
assessed  road  and  bridge  taxes  on  the  lands 
described  in  the  said  ordinance:  that  they  op- 
ened a  public  highway  through  the  territory 
therein  described,  and  worked  the  same,  and 
expended  large  sums  of  money  on  the  same; 
that  they  caused  a  bridge  to  be  constructed,  at 
a  cost  of  |6,000,  and  procured  county  aid  there- 
for to  the  extent  of  $8,000,  and  that  no  road 
tax  was  assessed  against  relator's  inhabi- 
tants for  the  construction  of  said  bridge,  nor 
the  opening  of  said  highway;  that  the  voters 
residing  on  said  territory  have  not  since  1882 
exercised  any  rights  in  relator's  government, 
nor  has  relator  exercised  any  jurisdiction  over 
said  territory;  and  that  relator  was  therefore 
estopped  and  barred  by  the  lapse  of  time  from 
claiming  jurisdiction  over  said  territory.  The 
answer  also  denied  that  the  appropriation  ordi- 
nance upon  which  relator's  petition  for  a  writ 


poseeaslon  and  Jurisdiction  over  It  after  a  lapse  of 
nearly  a  hundred  years  since  the  admission  of  that 
ttnte  into  the  Union. 

The  latter  case  also  declares  that  the  same  prin- 
ciple as  to  the  effect  of  long  acquiescence  in  the 
POfceaiion  of  the  territory  and  In  the  exercise  of 
dominion  and  sovereignty  over  it  is  applicable  as 
between  nations. 

Soin  Roane  County  v.  Anderson  County,  89  Tenn. 
ttfl«  in  a  contest  as  to  the  boundary  line  between 
oounties  It  was  held  that  the  fact  that  notwitb- 
itandlnff  some  diflerenoe  of  opinion  between  reel- 
dentB  of  the  locality,  one  of  the  counties  had  for  a 
half  century  claimed  the  disputed  territory  and  ex- 
erdsed  governmental  Jurisdiction  up  to  the  line 
claimed  by  it  is  entitled  to  great  weight  in  favor  of 
the  claim. 

In  the  same  case  a  prior  decision  of  the  court  Is 
16L.R.A. 


recited  to  the  effect  that  acquiescence  of  one 
oounty  for  al)out  eighteen  years  in  an  unconstitu- 
tional statute  reduolnff  it  below  its  constitutional 
area  defeated  the  legal  right  of  the  oounty  to  claim 
the  territory  which  was  taken  away. 

The  question  of  the  estoppel  of  a  city  to  deny  the 
right  of  territory  attached  thereto  to  elect  a  mem<* 
ber  of  the  city  board  of  education  Is  raised  in  a 
Kansas  case,  whioh  denies  that  long  acquiesoenoe 
in  such  election  will  estop  the  city  from  denying 
the  right.  Jay  v.  Bmporia  Board  of  Education,  46 
Kan.  525. 

Although  this  case  Involves  the  question  of  es- 
toppel m  respect  to  the  assertion  of  a  political 
right  it  is  not  as  to  the  assertion  by  the  city  of  its 
own  governmental  authority,  but  as  to  its  denial 
of  an  asserted  political  right  of  a  particular  com- 
munity. B.  A.  R. 
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was  basea  ever  passed  or  became  an  ordinance. 
Relator  then  demurred  to  all  of  the  answer  ex- 
cept that  part  which  denied  that  the  appro- 
priation ordinance  was  ever  passed.  The  court 
overruled  the  demurrer.  Kelator  then  filed 
three  pleas  to  the  answer,  as  follows:  "(1) 
that  its  board  of  trustees  did  not,  on  the  17th 
day  of  October,  1882,  or  at  any  other  time, 
pass  and  adopt  said  disconnecting  ordinance; 
(3)  that  its  board  of  trustees  did  pass  said  ap- 
propriation ordinance;  (8)  that  its  village  clerk, 
of  his  own  wrong,  and  without  authority  of 
law,  certified  that  said  alleged  disconnecting 
ordinance  was  properly  passed,  and  of  his  own 
wron^,  and  without  authority  of  law,  filed  a 
copy  of  said  disconnecting  ordinance  in  the 
office  of  the  recorder  and  county  clerk  of  said 
county,  and  that  relator  did  not  cause  the  said 
clerk  to  so  certify  to  or  so  file  said  ordinanoe." 
Defendants  demurred  to  third  plea,  which  was 
overruled.  Defendants  then  filed  a  motion  for 
judgment  on  the  issues  Joined,  which  the 
court  sustained,  and  gave  judgment  to  defend- 
ants for  costs.  The  appeiiate  court  affirmed 
the  judgment  of  the  circuit  court,  holding  that 
the  village  was  estopped  to  deny  the  validity 
of  said  ordinance,  under  tbe  decisions  of  this 
court;  ci\iug\C?iicago,  B.  L  db  P.  B,  Co,y,  Joliet, 
79  111.  25,  and  Lee  v.  Mound  Station,  118  111. 
804,  6  West.  Hep.  829. 

It  is  insisted  by  appellant  here  that  the  doc- 
trine of  estoppel  in  pais  has  no  application  to 
this  case,  for  the  reason  that  the  village  author- 
ities are  not  shown  to  ha^e  done  any  affirma- 


tive act  calculated  to  Influence  others  to  act  on 
the  faith  of  said  invalid  ordinance.  Theirs,  it 
is  said,  is  mere  non-action.  The  judgment 
of  the  circuit  court,  being  rendered  on  the 
issues  joined  without  evidence,  must  rest  on 
the  aUegations  of  the  answer,  not  denied  by 
the  pleas;  but  among  such  allegations  is  the 
averment  that,  after  the  attempted  passage  of 
the  disconnecting  ordinanoe,  the  village  TOard 
caused  it  to  be  published,  with  its  other  ordi- 
nances, in  pamphlet  form.  Here  certainly 
was  an  affirmative  act  Was  it  calculated  to 
lead  others  to  act  upon  the  su  position  that  the 
ordinance  was  valid?  Our  statute  provides 
that  when  city  or  village  ordinances  are  prin- 
ted in  book  or  pamphlet  form,  purporting  to 
be  published  by  authority  of  the  board  of  trus- 
tees or  city  counsel,  such  book  or  pamphlet 
shall  be  received  as  evidence  of  the  passage 
and  legal  publication  of  such  ordinances  as  of 
the  dates  mentioned  in  such  book  or  pamphlet, 
in  all  courts  and  places  without  further  proof. 
Section  4,  chap.  24,  Kev.  Stat.  Certainly  res- 
pondents and  all  others  had  a  right  to  act  on 
that  which  relators  had  made  legal  evidence 
of  the  passage  of  the  ordinance  which  they  now 
seek  to  treat  as  in  val  id.  We  entertain  no  doubt 
that  on  the  authorities  cited  by  the  appellate 
court,  as  well  as  upon  reason  and  justice,  the 
village  is  estopped  from  claiming  any  power 
over  the  territory  in  question  as  being  within 
its  limits. 

Th£  judgment  of  ihs  AppeUate  Court  witt 
ihffttfoTe  ie  Offflrmed, 
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.RiBT  APPLICATION  OP  THE  BOARD  OP 
STREET  OPENING  AND  IMPROVE- 
MENT  of  the  City  of  New  York  to  Acquire 
Title  to  Lands  for  a  Public  Park  on  the 
Grounds  known  as  St  John's  Cemetery. 

A  private  eemetory  belonging  to  »  r»- 
lijgiona  corporation  may  be  taken  in 
condemnation  proceedings  for  a  pnbllo 
park  under  Laws  1887,'ohap.  8^,  erl^ingr  power  to 
oondemo  **any  and  all  lands**  within  a  district 
whioh  Includes  the  cemetery. 

(May  24,1898.) 

APPEAL  by  the  rector,  churchwardens  and 
vestrvmen  of  Trinity  Church  from  an  or- 
der of  the  General  Term  of  the  Supreme 
Court,  First  Dcpartment^fflrming  an  order  of 
a  Special  Term  lor  New  York  County  appoint- 
ing Commissioners  to  assess  damages  for  the 
appropriation  of  St.  John's  Cemetery  for  a 
public  park.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mr.  S.  P.  Nash,  with  Mr.  J.  Mel«« 
Nash,  for  appellants: 

The  taking  of  the  premises  for  a  public 
park  or  pleasure  ground  requires  the  taking 

NOTB.— For  note  on  the  rlfrht  to  take  by  eminent 
domain  property  already  devoted  to  public  use, 
see  Barre  R.  CJo.  v.  MontpeUer  A  W.  B.  R.  Co.  (V t.) 
4  L.  R.  A.  78S. 
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and  removal  of  the  human  remains  there  in- 
terred. 

But  proper^  which  is  not  required  for  a 
proposed  public  use  cannot  be  taken  by  the 
power  of  eminent  domain. . 

Be  Albany  Street,  11  Wend.  148,  26  Am. 
Dec.  618;  Anbury  v.  Conner,  8  N.  Y.  511,  58 
Am.  Dec.  825.  See  also  220  South  Beach  22. 
22.  Co.  119  N.  Y.  141. 

The  suggestion  that  the  dty  authorities  can 
proceed  to  exercise  the  power  of  removal  over- 
looks the  rule  that  proceedinss  for  the  con- 
demnation of  property  for  pulnic  use  are  etrio- 
tiseimi  Jurie. 

Be  Niagara  FaUi  dt  W.  B.  Oo,  11  Cent  Rep. 
272, 108  N.  Y.  875;  220  PoughkeepeU  Bridge  Co. 
11  Cent.  Rep.  288.  108  N.  Y.  488. 

Human  remains  in  a  cemetery  do  not  form 
part  of  the  land.  They  are  are  considered  as 
belonging  in  a  most  real  sense  to  the  relatives 
of  the  deceased,  and  not  to  the  owner  of  the 
soil.  They  do  not,  like  a  house  built  upon  the 
land,  or  fixtures  in  the  house,  become  part  of 
the  land. 

Hunter  v.  Sandy  HiU  Trustee;  6  Hill.  407; 
Windt  V.  German  Bef,  Ohurefi,  4  Sandf.  Ch. 
471,  7  L.  ed.  1175. 

Courts  of  equity  will  restrain  the  disturbance 
of  burial  places. 

Beatty  v.  Kurtz,  27  U.  S.  13  Pet.  666, 7  L.  ed. 
621;  Pierce  Y,  Swan  Pt.  Cemetery  db  M.  Proprs. 
10  R.  L  227;  Thompson  v.  Hiekey,  8  Abb.  N. 
C.  159;  Schroder  v.  Wantor,  86  Hun,  428; 
MitclteU  V.  Thame,  57  Hun,  405. 
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This  court  has  held  in  several  cases,  consid- 
ered in  Be  New  York,  L,  dW,  H.  Co,,  99  N.Y. 
12.  that  under  the  general  powers  conferred  to 
acquire  any  and  alF  lands,  "there  Is  necessarily 
excepted  property  already  held  upon  a  public 
trust  by  the  authority  and  under  the  ward  and 
control  of  the  state/' 

There  are  other  cases  in  which  general  pow- 
ers given  by  legislative  Acts  havel)een  limited 
by  construction. 

OosBtceU-v.  New  T<rrk,K  ff,  <S! H,  R.  R  Co.  i 
Cent.  Rep.  226,  108  N.  Y.  10:  Baltimore  A  P. 
R.  Co.  V.  Fifth  Bavtiet  Church,  108  U.  S.  817, 

27  L.  ed.  7ft;  Suburban  B.  Trarmt  Co.  y.New 
York,  128  N.  Y.  510. 

The  burial  of  the  dead  is  a  matter  affecting 
the  public  welfare,  and  grounds  may  be  taken 
for  public  cemeteries  under  the  power  of 
eminent  domain  as  being  taken  for  a  public 
use. 

Mills,  Em.  Dom,  §  19. 

Parks  for  purposes  of  pleasure  and  recrea- 
tion are  certainly  not  public  purposes  of  a 
higher  character  than  those  which  are  in- 
tended to  secure  the  repose  of  the  dead. 

Eoergreen  Cemetery  Aeeo.  ▼.  New  Haven,  48 
Conn.  284,  21  Am.  Rep.  648:  Hyde  Park  v. 
Oak  Wood  Cemetery  Amo.  6  West.  Rep.  784, 
119  111.  141;  Wood  v.  Macon  dtB.RCo.HSQh. 
689;  Mills,  Em.  Dom.  §  19;  Baleh  v.  Beeex 
County  Comn,  108  Mass.  106. 

Unless  expressly  authorized  by  law,  the  dis- 
tarbanoe  of  graves  and  the  removal  of  human 
remams  is  a  criminal  offense. 

1  Russell,  Crimes,  629;  Bex  v.  Lynn,  2  T.  R 
738;  Beg  v.  Sharpe,  Dears.  &  B.  160;  Com.  y. 
Oooley,  10  Pick.  87. 

Meters.  William  H.  Clark,  David  J. 
Dean*  and  John  P.  Dunn,  for  respond- 
ents: 

Cemeteries  or  burial  places  are  not  excepted 
from  the  general  rule  that  private  property 
may  be  taken  for  public  use  on  payment  of 
Jast  compensation. 

Mi]ls,Em.  Dom.  I  l9;Lewi8,Em.  Dom.  §262; 
Behoonmaker  v.  Btjormed  Prot.  Dutch  Church 
df  Kingston,  5  How.  Pr.  269. 

The  cemetery  in  question  is  the  private 
property  of  the  rector,  etc.,  of  the  Trinity 
Church,  and  the  use  thereof,  as  a  cemetery, 
when  it  was  so  used,  cannot  be  considered  to 
have  been  a  public  use. 

Be  JDeanniUe  Cemetery  Aeeo.  66  N.  Y.  669, 

28  Am.  Rep.  86. 

Counsel  for  appellants  would,  by  construc- 
tion, affix  a  limitation  upon  the  powf^r  con- 
fe.-red  by  the  statute  so  as  to  exempt  ceme- 
teries. 

Such  an  addition  to  the  statutory  provisions 
Is  not  within  the  province  of  the  court. 

McCkiBkey  v.  CromweU,  11  N.Y.  601;  People 
V.  Woodruff,  82  N.  Y.  864;  Johnaon  v.  Hudson 
River  B  Go.  49  N.  Y.  262;  Benton  v.  Wick- 
tDire,  64  N.  Y.  228;  Re  Albany  Street,  11  Wend. 
149, 26  Am.  Dec.  618;  Be  Beekman  Street,  4 
Bradf .  608. 

The  aothori^  to  condemn  a  cemetery  for  a 
pabUc  park  necessarily  implies  authority  to 
make  a  proper  provision  for  the  removal  of 
bodies  therefrom. 

S^v.  Hart,  1  N.Y.  80. 

Consideration  of  hardship,  or  sentimental 
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injury,  will  not  avail  to  forbid  the  exercise  of 
eminent  domain. 

Be  New  Turk  Cent.  dH.RB.  Co.  77  N.  Y. 
268. 

Earl,  Ch,  J,,  delivered  the  opinion  of  the 
court: 

The  Act,  chapter  820,  Laws  1887,  provides 
that  the  board  of  street  openings  and  im- 
provements of  the  city  of  ^ew  York  **  is  au- 
thorized and  empowered  to  select,  locate,  and 
lay  out  such  and  so  many  public  parks  in  the 
city  of  New  York  south  of  166th  street  as  the 
board  may  from  time  to  time  determine;* 
and  it  confers  upon  the  board  power  to  ac- 
quire for  park  purooses,  by  condemnation 
proceedings  under  the  statute,  ^'any  and  all 
lands,  tenements,  and  hereditaments  which 
said  board  shall  deem  necessary  to  be  survey- 
ed, used,  or  converted  for  the  laying  out,  sur- 
veying, and  monumenting  of  any  parks  so 
select^  as  aforesaid."  HThe  board  instituted 
this  proceeding  under  the  Act  to  acquire  for 
park  purposes  the  title  to  land  below  166th 
street,  known  as  "St.  John's  Cemetery,* 
which  belonged  to  a  religious  corporation 
in  the  citv  of  New  York  commonly  called 
''Tiinity  'Church."  It  was  established  as  a 
cemetery  as  early  as  1801,  and  was  used  for 
that  purpose  until  1889,  during  which  timo 
about  10,000  human  bodies  had  been  buried 
therein.  In  1889  an  ordinance  was  passed  by 
the  city  of  New  York  forbidding  interments 
south  of  Eighty- Sixth  street,  and  since  that 
time  no  interments  have  been  made  in  the 
cemetery,  but  Trinity  Church  has  preserved 
and  kept  it  in  order,  and  prevented'  any  dis- 
turbance thereof.  It  is  contended 'on  behalf 
of  Trinity  Church  that,  under  the  general 
authority  given  bv  the  Statute  of  1887,  this 
land  whi(£  had  been  devoted  to  cemetery 
purposes  could  not  be  taken  for  a  park.  The 
authority  conferred  upon  the  board  by  the 
Act  is  broad  and  general.  It  is  authorized 
to  taKe  for  park  purposes  any  land  south  of 
166th  street.  It  is  undoubtedly  true  that 
this  general  language  would  not  be  sufficient 
to  authorize  it  to  take  land  which  had  been 
previously  taken  for  and  was  then  devoted  to 
a  public  purpose.  Be  New  York,  L,  A  W. 
B.  Ci>.,  99  N.  Y.  12,  Suburban  B.  Transit 
Co.  V.  New  York,  128  N.  Y.  610.  But  this 
was  not  a  public  cemeteir,  and,  so  far  as 
appears  in  this  record  had  never  been  de- 
voted to  a  public  use.  The  public  general 
never  had  any  right  of  burial  therein.  No 
burials  therein  could  be  made  except  bv  per- 
mits given  by  Trinity  Church,  and  all  the 
interments  therein  had  been  made  by  Its  au- 
thority. The  cemetery  land  was  therefore  de- 
voted to  a  private  and  not  to  a  public  use. 
Be  DeansviUe  Cemetery  Asso.  66  N.  Y.  669, 
28  Am.  Rep.  86.  The  fact  that  lands  have 
previously  been  devoted  to  cemetery  purposes 
does  not  place  them  beyond  the  reacn  of 
the  power  of  eminent  domain.  That  is  an 
absolute,  transcendent  power,  belonging  to  the 
sovereign,  which  can  be  exercised  for  the  pub- 
lic welfare  whenever  the  sovereign  authority 
shall  determine  that  a  necessity  for  its  exer- 
cise exists.  By  its  exercise  the  homes  and 
dwellings  of  the  living  and  the  resting  places 
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of  the  dead  may  be  a1  Ike  coDdemned.  It  seems 
always  to  have  been  recognized  in  the  laiKS 
of  this  state  that  under  the  general  laws 
streets  and  highways  could  be  laid  out 
through  cemeteries,  in  the  absence  of  special 
limitation  or  prohibition.  So  it  is  provided 
in  section  10,  chap.  188,  Laws  1847,  entitled 
"  An  Act  Authorizing  the  Incorporation  of 
Kural  Cemetery  AssocTatons, "  that  **  no  street, 
road,  avenue,  or  thoroughfare  shall  be  laid 
through  such  cemetery,  or  any  part  of  the 
lands  held  b^  such  association  for  the  pur- 
poses aforesaid,  without  the  consent  of  the 
trustees  of  such  association,  except  by  special 
permission  of  the  Legislature  of  the  state." 
The  Act,  chapter  278,  Laws  1866,  authorizing 
the  Incorporation  of  associations  to  erect  mon- 
uments to  perpetuate  the  memory  of  soldiers 
who  fell  in  defense  of  the  Union,  contains  a 
similar  provision.  The  Act,  chapter  843, 
Laws  ^868,  provides  that  no  private  or  pub- 
lic road  shall  be  laid  out  or  constructed  upon 
or  through  any  graveyard  or  burying  ground 
in  this  state,  unless  the  remains  therein  con- 
tained are  first  carefully  removed,  and  prop- 
erly reinterred  in  some  other  burying  ground 
at  the  expense  of  the  person  desiring  such 
road.  The  Act,  chapter  208,  Laws  1878,  pro- 
vides for  the  incorporation  of  pipe- line  com- 
panies, and  empowers  them  to  take  land  by 
condemnation  proceedings ;  and  in  section  84 
It  is  provided  that  **  no  company  formed  under 
the  provisions  of  this  Act  shall  locate  or  con- 
struct any  line  of  pipe  or  pipe  line  through 
or  under  any  building,  dooryard,  lawn,  gar- 
den or  orchard,  except  by  the  consent  or  the 
owner  thereof  in  writing,  duly  acknowledged 
before  someofflcer  authorized  to  take  acknowl- 
edgment of  deeds,  and  no  pipe  line  shall  be 
constructed  through  any  cemetery  or  burial 
ground."  ft  is  the  necessary  implication 
Uiat,  but  for  the  express  prohibition  con- 
tained in  these  statutes  under  the  general 
provisions  of  law  authorizing  the  construc- 
tion of  streets,  highways,  and  pipe  lines 
cemetery  lands  would  not  be  exempt  from 
Invasion. 

We  have  not  overlooked  the  cases  in 
which  the  general  language  of  statutes  haa 
been  limited  and  curtailed  of  its  literal 
import,  so  as  not  to  give  the  statutes  effect 
beyond  the  intent  of  the  law-makers.  But 
here  we  can  find  no  sure  ground  for  curtail- 
ing the  scope  of  the  statute  which  we  have 
to  construe.  We  certainly  cannot  be  sure 
that  the  law -makers,  if  they  had  known  of 
this  cemetery,  disused  for  burials  for  fifty 
years,  and  never  more  to  be  used  for  that 
purpose,  located  in  the  midst  of  a  dense  and 
teeming  population,  would  have  preferred 
that  it  should  remain  appropriated  for  the 
resting  place  of  the  long  since  dead  rather 
than  that  it  should  be  devoted  to  use  for  Uie 
comfort,  welfare,  and  health  of  the  living. 
We  cannot  say  that  the  taking  of  such  a 
cemetery  for  such  use  is  siich  an  unreason- 
able, unnatural,  impolitic,  or  unjust  thing 
that  we  ought  to  bold  that  the  general  lan- 
guage of  the  statute  docs  not  authorize  it  to 
be  done.  We  have  examined  the  authorities 
to  which  our  attention  has  been  called  by 
the  learned  counsel  for  Trinity  Church,  and 
none  of  them  in  the  least  degree  sustain  the 
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contention  that  lands  devoted  to  private 
cemeteries  owned  by  private  individuals,  oi 
a  private  corporation,  cannot  be  condemned 
under  the  general  langunge  authorizing 
their  condemnation  for  public  use.  On  the 
contrary,  the  following  authorities  give 
strong  sanction  to  the  claim  that  such  lauds 
can  be  taken  under  general  legislative  author- 
ity for  a  public  use,  unless  specially  pro- 
tected by  statute :  Wood  v.  Macon  d;  B.  R. 
Co,  68  Ga.  689;  Be  Ovening  of  Twenty  Second 
Street,  102  Pa.  108 ;  Be  Egypt  Street,  2  Grant, 
Cas.  455 ;  He  Beekman  Street,  4  Bradf.  503 ; 
Schoonmaker  v.  Beformed  Prot,  Dutch  Church, 
6  How.  Pr.  269:  Be  Albany  Street,  11  Wend. 
149,  25  Am.  Dec.  618 ;  Windt  v.  German  Bef, 
Church,  4  Sandf.  Ch.  471,  7  L.  ed,1175. 

What  are  the  limits  of  the  doctrine  con- 
tended for  on  behalf  of  Trinity  Church  T  If 
a  cemeteiT  has  for  a  century  been  disused  aa 
a  place  of  burial,  can  it  not,  if  the  welfare 
of  the  public  require  it,  be  taken  for  public 
use?  Countless  millions  of  the  human  race 
have  been  interred  in  the  earth,  and  roust 
their  remains  be  inviolably  left  where  they 
are  found  so  long  as  they  can  be  distin- 

fuished  from  the  earth  which  contains  them? 
here  is  no  law  which  prohibits  the  removal 
of  human  remains  from  a  cemetery  for  lawful 
purpose  and  placing  them  elsewhere.  On 
tlie  contrary,  the  law  regulates  their  removal 
in  certain  cases.  Laws  1878,  chap.  B49; 
Laws  1847,  chap.  138,  g  11,  as  amended  by 
chapter  566,  Laws  1880.  The  remains  of  the 
dead  in  this  cemetery  can  be  removed  with- 
out violating  any  law,  and  certainly  with- 
out violating  the  law  (Penal  Code,  g  811) 
against  body  stealing.  Trinity  Church, 
having  given  permits  for  burials  in  this 
cemetery  without  granting  any  interest  in 
the  lots  in  which  the  burials  are  made,  could 
at  any  time  remove  the  remains  of  the  dead, 
aqd  place  them  in  a  suitable  manner  in  some 
other  cemetery.  Ko  one  has  acquired  any 
right  from  it  that  their  remains  shall  forever 
remain  there.  It  could  not  remove  them  and 
leave  them  exposed  in  the  street  or  elsewhere. 
Such  an  act  would  shock  public  sentiment, 
and  could  probably  be  restrained  by  action 
in  the  name  of  surviving  relatives.  But 
that  it  could  decently  remove  them,  and 
place  them  in  some  other  oroper  place,  can- 
not be  doubted.  As  saia  by  the  learned 
vice-chancellor  in  Windt  v.  Oerman  Btf. 
Church,  supra,  ''the  only  protection  afforded 
to  the  remains  of  the  dead  interred  in  a 
cemetery  of  this  description  is  by  the  public 
laws  prohibiting  their  removal,  except  on 
the  prescribed  terms,  and  in  a  still  stronger 
public  opinion.  Probably  these  furnish  all 
the  protection  which  is  consistent  with  the 
exigencies  of  a  large  city,  the  population  of 
which  increases  with  marvelous  rapidity, 
and  whose  wants  leave  but  little  room  for  the 
remains  of  the  dead,  in  the  dense  and  crowded 
haunts  and  thoroughfare  of  the  living."  By 
this  proceeding  the  city  of  New  York  will 
acquire  all  the  title  of  Trinity  Church,  and 
it  will  thus  be  clothed  as  owner  of  the  land 
with  all  the  rights  Trinity  Church  had ;  and 
thus  it  will  and  must  find  some  way  to  dis- 
pose of  the  remains  in  a  manner  that  will 
not  shock  the  refined  sensibilities  or  the 
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pioas  sentimeDte  of  the  living.  It  is  not 
needful,  however,  to  determine  now  w]mt 
the  precise  duties  and  obligations  of  the  citj 
will  be  in  reference  to  Uiese  remains.  It  is 
enough  dow  to  determine  tliat  there  is  no 
obstacle  in  the  way  of  the  condemnation  of 
the  title  to  the  fee  of  the  land  in  this 
cemetery. 

T^  order  ehotUd  thei'tfore  be  affirmed^  with 
costs. 

All  concur. 


PEOPLE  of  the  State  of  New  York,  ex 
rel.  Locke  W.  WINCHESTER.  Treas- 
urer of  the  National  Express  Co., 
Be^pt,, 

Micbad  COLEMAN  ei  al.,   Appts, 
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▲  Joint-stock  oompamy  created  solely  bjr 
agreement  of  the  members  and  in  which 
their  individual  riifhts  and  liabitlties  are  not 
merged  as  to  the  case  of  a  corporation  is  not  tax- 
able on  its  capital  as  a  **8took  corporation.** 

Ofay  24, 1808.) 

APPEAL  by  defendants  from  a  judgment  of 
the  General  Term  of  the  Supreme  Court, 
First  Department,  afflrmine  a  judgment  of  the 
Special  Term  for  New  York  County  vacatine 
an  assessment  of  taxes  upon  the  capital  stock 
of  the  National  Express  Company.    Jfflrmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  George  8.  Coleman,  with  Mr.  Wil- 
liam H«  Clark,  for  appellants: 

A  corporation  is  known  by  its  attributes. 
If  shown  to  possess  the  essential  characteristics 
of  a  corporation,  an  associated  body  must  be 
deemed  in  la^  to  be  a  corporation,  whether 
brought  into  being  by  a  special  Act  of  the 
Legislature  or  by  compliance  with  the  provi- 
sions of  general  law;  or  acquiring  its  powers 
by  accepting  from  the  Legislature  the  grant  of 
corporate  privileges.  The  onlv  requirement  is 
that  corporate  character  must  in  some  manner 
be  derived  from  the  supreme  power  of  the 
state. 

Thomas  T.  Dakin,  22  Wend.  0;  Warner  y, 
Beere,  23  Wend.  108;  People  y.  Niagara  County 
8hyr$.  4  Hill.  20,  affirmed,  7  HU1,  604. 

fiyery  artificial  tKxly  must  act  through  offl- 
■  an  or  agents.  And  the  individual  sharehold- 
ers have  no  more  control,  as  individufds,  of 
the  property  and  affairs  of  the  National  Ex- 
press Company  than  the  stockholders  of  a  rail- 
road corporation  have  of  the  business  of  their 
company.  In  either  case  the  indiyiduality  of 
the  members  is  merged  In  the  artificial  being. 
But  in  both  cases,  in  spite  of  leg^l  fiction,  the 
individual  shareholders  are,  in  reality,  the  cor- 
poration. 

Ptople  Y.  North  River  Sugar  Btf.  Co.  0  L. 
R.  A.  88, 121  N.  Y.  582. 


The  National  Express  Company  poesensei 
all  the  essential  features  of  a  corporation  as  the 
word  is  used  in  the  Constitution  and  statutes 
of  New  York.    It  is,  therefore,  a  corporation. 

People  Y.  Wemple,  6  L.  H.  A«  808,  52  Hun. 
484, 117N.  Y.  186. 

Mr.  James  C.  Carter,  for  respondent: 

The  method  of  inquiring  whether  the  com- 
pany alleged  to  be  a  corporation  has  its  capital 
represented  by  transferable  shares  of  stock  or 
governs  its  actions  through  by-laws,  or  can  sue 
and  be  sued  in  a  collective  name,  or  use  a  com- 
mon seal,  or  buy  and  sell  property  in  a  collect- 
ive name,  which  are  the  common  modes  of  cor- 
porate action,  for  the  purpose  of  determining 
corporate  existence,  is  fallacious. 

They  can  proyide  by  contract  that  the  death 
or  bankruptcy  of  a  member,  or  an  assignment 
of  his  share,  shall  not  work  a  dissolution,  and 
thus  provide  for  a  representation  of  the  cap- 
ital by  transferable  shares. 

Story,  Partn.  §  810a/  lyrrell  y.  Wasfdmrn,  6 
Allen,  466;  SkiUman  v.  Lachman,  28  Cal.  198, 
88  Am.  Dec.  96;  Liodley,  Partn.,  EwelFs  edL 
1093,  1094;  Warner  v.  Aw-*,  28  Wend.  108. 

The  just  definition  of  a  corporation  sggregata 
is  an  artificial  person  created  by  the  sovereign 
from  natural  persons,  and  which  artificial  per- 
son the  natural  persons  of  which  it  is  composed 
become  mereed  and  nonexistent 

Dartmouth  CoUege  y.  Woodward,  17  U.  8.  4 
Wheat  518,  4  L.  ed.  629;/Vt>p^  v.  Watertown, 
l*Hill,  616;  Niagara  County  Suprs.  y.  Peovle, 
7  Hill,  504;  Oij^  y.  Litingston,  2  Denio, 
880;  Warner  v.  ISeere,  iupra. 

The  weight  of  authority  is  decisiyely  in  favor 
of  the  view  that  companies  like  the  National 
Express  Company  are  not  corporate  bodies. 

BeU  y.  Streeter,  1  N.  Y.  Transcript.  N.  8. 
Jan.  26, 1872,  p.  68;  Liverpool  A  L.  L.  &  F.  Ins. 
Go.  y.  Maaeachusette,  77  U.  8,  10  Wall  568. 10 
L.  ed.  1029;  Witherhead  y.  Allen,  8  Keyes,  664; 
MeGuffln  v.  Dinemore,  4  Abb.  N.  C.  241;  New 
York  Marbled  Iron  Works  y.  Smith,  4  Duer, 
862;  Whitman  y.  HubbeU,  80  Fed.  Rep.  81; 
Tqft  y.  Ward,  106  Mass.  518;  Bodwellv.  East- 
man, Id.  525;  Taft  v.  Wards,  111  Mass.  518; 
Oott  y.  Dinsmore,  Id.  45;  Boston  lib  A.  R.  Co, 
y.  Pearson,  128  Mass.  445;  Frost  y.  Walker, 
60  Me.  468;  Baeon  y.  Dinsmore,  42  How.  Pr. 
877. 

Finch*  J.,  delivered  the  opinion  of  the 
court: 

The  relator  was  taxed  upon  its  capital,  on 
the  ground  that  it  had  become  a  corporation, 
within  the  meaning  of  the  provision  of  ihe 
Revised  Statutes  which  enacts  that  **all 
moneyed  or  stock  corporations  deriving  an 
income  or  profit  from  their  capital,  or  other- 
wise, shall  be  liable  to  taxation  on  their 
capital  in  the  manner  hereinafter  pre- 
scribed." 1  Rev.  8tat.  pt  1  chap.  18,  title  4, 
§  1.  The  company  was  formed  as  a  joint- 
stock  company  or  association,  in  1858.  by 
a  written  a^^reement  of  eight  individuals 
with  each  other,  the  whole  force  and  effect 


IfonL— The  able  discussion  In  the  abore  opinion 
and  briefs  of  oounsel  of  thA  fundamental  obarao- 
tnrlstios  of  jotnt-stock  associations  and  oorpora- 
tkmi,  and  the  decMon  that  they  are  stUl  disdnot  in 
«liaraioter,  to  of  great  interest  in  view  of  the  statu. 
torj  recofnitton  and  regulation  of  joint-stock  com- 


panles  by  which  they  have  been  treated  in  large 
meosure  like  corporations. 

See.in  reference  to  the  enlarged  statutory  powers 
and  liabilities  of  Joint-stock  companies,  Peopie  y« 
Wemple,  6  L.  fi.  A.  808. 117  M.  7.  IM. 


See  also  27  L.  R.  A.  684;  38  L.  R.  A.  226,  791. 
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of  which,  m  constituting  and  creating  the 
organization,  rested  upon  the  common-law 
rights  of  the  Individuals,  and  their  power 
to  contract  with  each  other.  The  relation 
they  assumed  was  wholly  the  product  of 
their  mutual  agreement,  and  dependent  in 
no  respect  upon  the  grant  or  authority  of  the 
state.  It  was  entered  into  under  no  statu- 
tory license  or  permission,  neither  accepting 
nor  designed  to  accept  any  franchise  from 
the  sovereign,  but  founded  wholly  upon  the 
individual  rights  of  the  associates  to  join 
their  capital  and  enterprise  in  a  relation 
similar  to. that  of  a  partnership.  A  few 
years  earlier  the  Legislature  had  explicitly 
recognized  the  existence  and  validity  of 
such  organizations,  founded  upon  contract, 
and  evolved  from  the  common-law  rights  of 
the  citizens.  Laws  1849,  chap.  258.  That 
Act  provided  that  any  Joint-stock  company 
or  association  which  consisted  of  seven  or 
more  members  might  sue  or  be  sued  in  the 
name  .of  its  president  or  treasurer,  and  with 
the  same  force  and  effect,  so  far  as  the  joint 
property  and  rights  were  concerned,  as  if 
the  suit  should  be  prosecuted  in  the  names 
of  the  associates;  but  the  Act  explicitly 
disclaimed  any  purpose  of  converting  the 
joint-stock  associations  recognized  as  exist- 
ing into  corporations  by  a  section  prohibit- 
ing any  such  construction.  Section  6.  In 
1851  the  Act  was  amended  in  its  form  and 
application,  but  in  no  respect  material  fo 
the  present  inquiry.  There  is  no  doubt, 
therefore,  that,  when  the  company  was 
formed  and  went  into  operation,  the  law  rec- 
ognized a  distinction  and  substantial  dif- 
ference between  joint-stock  companies  and 
coiporations,  and  never  confused  one  with 
tiie  other;  and  that  the  existing  statue 
which  taxed  the  capital  of  corporations  had 
no  reference  to  or  operation  upon  joint-stock 
companies  or  associations.  But  two  things 
have  since  occurred.  The  Legislature, 
while  steadily  preserving  the  distinction  of 
names,  has,  with  equal  persistence,  confused 
the  things,  by  obliteratiujg  sustantial  and 
characteristic  marks  of  difference :  until  it 
is  now  claimed  that  the  joint-stock  associa- 
tions have  grown  into  and  become  corpora- 
tions by  force  of  the  continued  bestowal 
upon  them  of  corporate  attributes.  It  is 
said,  and  very  probably  correctly  said,  that 
the  Legislature  may  create  a  corporation 
without  explicitly  aeclaring  it  to  be  such, 
by  the  bestowul  of  a  corporate  franchise  or 
corporate  attributes,  and  the  cases  of  bank- 
ing associations  are  referred  to  as  instances 
of  actual  occurrence.  T?iamas  v.  Dakin,  29 
Wend.  9 ;  Bank  of  Watertown  v.  Waiertown, 
25  Wend.  686;  People  v.  Niagara  County 
Suprs.  4  Hill,  20.  It  is  added  that  such 
result  may  happen  even  without  the  legisla- 
tive intent,  ana  because  the  gift  of  corpor- 
ate powers  and  attributes  is  tantamount  to 
a  corporate  creation.  It  is  then  asserted  that 
a  series  of  statutes,  beginning  with  the  Act  of 
1849,  has  ended  in  the  gift  to  joint-stock 
associations  of  every  essential  attribute  pos- 
sessed by  and  characteristic  of  corporations 
(Laws  1858,  chap.  58;  Laws  18&4,  chap. 
245 :  Laws  1867,  chap.  289)  :  that  the  lines 
of  distinction  between  the  two,  however  far 
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apart  in  the  beginning,  have  steadily  con- 
verged, until  they  have  melted  into  each 
other  and  become  identical ;  that  every  dis* 
tinguishin/^  mark  and  characteristic  has  been 
obliterated;  and  no  reason  remains  why- 
joint-stock  associations  should  not  be,  in  all 
respects,  treated  and  regarded  as  corpora- 
tions. Some  of  this  contention  is  true.  Th» 
case  of  People  v.  Wemple,  117  N.  Y.  77.  ft 
L.  R.  A.  808,  62  Hun,  434,  shows  very  for- 
cibly how  almost  the  full  measure  of  cor- 
porate attributes  has,  by  legislative  enact- 
ment, been  bestowed  upon  joint-stock  as- 
sociations, imtil  the  difference,  If  there  be 
one,  is  obscure,  elusive,  and  difficult  to  see 
and  describe.  And  yet  the  truth  remain* 
that  all  along  the  line  of  legislation  the 
distinctive  names  have  been  retained  as  in- 
dicative and  representative  of  a  difference 
in  the  organizations  themselves.  As  re- 
cently as  the  Acts  of  1880  and  1881,  which 
formed  the  subject  of  consideration  in  the 
Wemple  Case,  the  Legislature,  dealing  wiU^ 
the  subject  of  taxation,  and  desiring  to  tax 
business  and  franchises,  imposed  the  liability 
upon  **  every  corpocation,  joint-stock  com- 
pany, or  association  whatever,  now  or  here- 
after incorporated  or  organized  under  any  law 
of  this  state.  **  It  is  significant  that  the  word* 
**or  organized"  were  inserted  by  amend- 
ment, and  evidently  for  the  understood  rea- 
son that  joint-stock  companies  could  not 
properly  be  said  to  be  ^  incorporated",  but 
might  be  correctly  described  as  "organized** 
under  the  laws  of  the  state.  This  persistent 
distinction  in  the  language  of  the  statutes  I 
should  not  be  inclined  to  disregard  or  treat 
as  of  no  practical  consequence,  when  seek- 
ing to  arrive  at  the  true  intent  and  proper 
construction  of  the  statute,  even  if  1  were 
unable  to  discover  any  practical  or  sub- 
stantial difference  between  the  two  classes  of 
organizations  upon  which  it  could  rest  or 
out  of  which  it  grew ;  for  the  distinction  so 
sedulously  and  persistently  observed  would 
strongly  indicate  the  legislative  intent,  and 
so  the  correct  construction. 

But  I  think  there  was  an  original  and  in- 
herent difference  between  the  corporate  and 
joint-stock  companies,  known  to  our  law, 
which   legislation   has  somewhat  obscured, 
but  has  not  destroyed,  and  that  difference 
is  the  one  pointed  out  by  the  learned  coun- 
sel for  the  respondent,  and  which  impresses^ 
me  as  logical,  and  well  supported  by  Au- 
thority.   It  is  that  the  creation  of  the  cor- 
poration merges  in  the  artificial  body  and 
drowns  in  it  the  individual  rights  and  lia- 
bilities of  the  members,  while  the  organiza- 
tion  of  a  joint-stock   company   leaves   the 
individual    rights    and     liabilities    unim- 
paired and  in  full  force.     The  idea  was  ex- 
pressed  in    Superdsore  of  Niagara    CourUy^ 
V.    People,  7   Hill,  612,  and   in    Qifford  v. 
Livinqeton,  2  Denio,  880,  hy  the  statement 
that  the  corporators  lost  their  individuality, 
and  merired  their  individual  diJaracters  inte 
one  artificial  existence ;  and  upbn  these  au- 
thorities a  corporation  is  defined,  on  behalf 
of  the  respondents,  to  be  ''an  artificial  per- 
son created  bv  the  sovereign  from  natural 
persons,  and  in  which  artificial  person  the 
natural  persons  of  which  it  is  composed  be* 
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ooQM  merged  and  nonexistent. "  I  am  ccni- 
^iou8  that  legal  definitions  invite  and  pro- 
voke criticism,  because  the  instances  are  rare 
in  which  they  prove  to  be  perfectly  ac- 
curate; and  yet  this  one  offered  to  us  may 
be  accepted,  if  it  successfully  bears  some 
sufficient  test.  In  putting  it  on  trial,  we 
mav  take  the  nature  of  the  individual  lia- 
bility of  the  corporators  on  the  one  hand, 
and  of  the  associates  on  the  other,  for  the 
debts  contracted  by  their  respective  or- 
ganizations, as  a  sufficient  test  of  the  dif- 
erence  between  them,  and  contrast  their  na- 
ture and  character.  It  is  an  essential  and 
inherent  characteristic  of  a  corporation  that 
it  alone  is  primarily  liable  for  its  debts,  be- 
cause it  alone  contracts  them,  except  as  that 
natural  and  necessary  consequence  of  its 
creation  is  modified  in  the  act  of  Its  creation 
by  some  explicit  command  of  the  statute 
which  either  imposes  an  express  liability 
upon  the  corporators  in  the  nature  of  a 
penalty  or  aArmatively  retains  and  pre- 
serves what  would  have  been  the  common - 
law  liability  of  the  members  from  the  des- 
truction involved  in  the  corporate  creation. 
In  other  words,  the  individual  liability  of 
the  members,  as  it  would  have  existed  at 
common- law,  is  lost  by  their  creation  into 
a  corporation,  and  exists  thereafter  only  by 
force  of  the  statute,  upon  some  new  and 
modifying  conditions,  to  some  partial  or 
changed  extent,  and  so  far  preventing  by 
the  intervention  of  an  express  command  the 
total  destruction  of  individual  liabilities 
which  otherwise  would  flow  from  the  in- 
herent effect  of  the  corporate  creation.  The 
penalties  sometimes  imposed  are  of  course 
new  statutory  liabilities  which  never,  at 
common- law,  rested  upon  the  individual 
members.  The  retained  liability  occasion- 
ally established  is  in  the  nature  and  a  parcel 
of  such  original  liability,  as  we  had  oc- 
casion to  show  in  Bogera  v.  Decker,  181  N. 
Y.  490,  but  is  retained  by  force  of  the  ex- 
press command  of  the  statute,  and  in  that 
manner  saved  from  the  destruction  which 
otherwise  would  follow  the  simple  creation 
of  Uie  corporation.  Ordinarily  these  in- 
dividual liabilities  exist  upon  other  than 
common-law  conditions,  and  make  the  cor- 
porators rather  sureties  or  guarantors  of  the 
corporation  than  original  debtors,  since  in 
general  their  liability  arises  after  the  usual 
remedies  against  the  corporation  have  been 
exhausted.  But,  where  that  is  not  so,  the 
invariable  truth  is  that  the  creation  of  the 
corporation  necessarily  destroys  the  common- 
law  liability  of  the  individual  members  for 
its  debts,  and  requires  at  the  hands  of  the 
creating  power  an  affirmative  imposition  of 
new  personal  liabilities,  or  a  specific  reten- 
tion of  old  ones  from  the  destruction  which 
would  otherwise  follow.  Exactly  the  op- 
posite is  true  of  joint-stock  companies. 
Their  formation  destroys  no  part  or  portion 
of  their  common- law  liability  for  the  debts 
contracted.  Those  debts  are  their  debts,  for 
which  they  must  answer.  Permission  to  sue 
their  preflident  or  treasurer  is  only  a  con- 
venient mode  of  enforcing  that  liability, 
but  in  no  manner  creates  or  saves  it.  The 
Statute  of  1858  did  interfere  with  it.    That 
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Act  required,  in  the  first  instance,  a  suit 
against  the  president  or  treasurer,  and  so  a 
preliminary  exhaustion  of  the  joint  pro« 
perty.  But  that  Act  was  modal,  and  deter- 
mined the  procedure.  It  suspended  the  com- 
mon-law right,  but  recognized  its  existence. 
We  so  held  in  With&rhead  v.  AUen,  4  Abb. 
App.  Dec.  628,  and  at  the  same  time  said 
that  the  associations  were  not  corporations, 
but  mere  partnership  concerns.  Even  that 
mode  of  procedure  has  been  modified  by  the 
Code,  {%%  1922,  1928,)  so  that  the  creditor, 
at  his  option,  may  sue  the  associates  with- 
out first  bringing  his  action  against  the  pres- 
ident or  treasurer.  These  last  alid  quite  re- 
cent enactments  show  that  the  legislative 
intent  is  still  to  preserve  and  not  destroy  the 
original  difference  between  the  two  classes 
of  organizations ;  to  maintain  in  full  force 
the  common- law  liability  of  associates,  and 
not  to  substitute  for  it  that  of  corporators ; 
and,  preserving  in  continued  operation  that 
normal  and  distinctive  difference,  to  evince  a 
plain  purpose  not  to  merge  the  two  organiza- 
tions in  one,  or  destroy  the  boundaries  which 
separate  them.  That  intent,  once  clearly 
ascertained,  determines  the  construction  to 
be  adopted,  and  may  be  the  only  reliable 
test  in  view  of  the  power  of  the  state  to 
clothe  one  organization  with  all  the  at- 
tributes of  the  other.  The  drift  of  legisla- 
tion has  been  to  lessen  and  obscure  the  orig- 
inal and  characteristic  difference.  On  the 
one  hand,  corporations  have  been  created 
with  positive  "provisions  retaining  more  or 
less  the  individual  liability  of  the  mem- 
bers, and  on  the  other,  the  joint-stock  com- 
panies have  been  clothed  with  most  of  the 
corporate  attributes ;  but  enough  of  the  or- 
iginal difference  remains  to  show  that  our 
legislation  not  only  carefully  preserves  the 
distinction  of  names,  but  sufficient,  also,  of 
the  original  difference  of  character  and 
quality  to  disclose-  a  clear  intent  not  to 
merge  the  two.  We  may  thus  see  upon 
what  the  legislative  intent  to  preserve  tliem 
as  separate  and  distinct  is  founded,  and 
what  distinguishing  characteristic  remain* 
The  formation  of  the  one  involves  the  merg- 
inc;  and  destruction  of  the  common-law  lia- 
bility of  the  members  for  the  debts,  and  re- 
quires the  substitution  of  a  new,  or  retention 
of  the  old,  liability  by  an  affirmative  enact- 
ment which  avoids  the  inherent  effect  of  the 
corporate  creation ;  in  the  other  the  common- 
law  liability  remains  unchanged  and  unim- 
paired, and  needing  no  statutory  interven- 
tion to  preserve  or  restore  it.  The  debt  of 
the  corporation  is  its  debt,  and  not  that  of 
its  members;  the  debt  of  the  joint- stock 
company  is  the  debt  of  the  associates,  how- 
ever enforced.  The  creation  of  the  corpor- 
tion  merges  and  drowns  the  liability  of  its 
corporators;  the  creation  of  the  stock  com- 

f^any  leaves  unharmed  and  unchanged  the 
lability  of  the  associates.  The  one  derives 
its  existence  from  the  contract  of  indi- 
viduals ;  the  other,  from  the  sovereignty  of 
the  state.  The  two  are  alike,  but  not  the 
same.  More  or  less  they  crowd  upon  and 
overlap  each  other,  but  without  losing  their 
identity ;  and  so,  while  we  cannot  say  that 
the  joint-stock  company  is  a  corporation,  we 
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can  say,  as  we  did  say,  in  Van  Aemam  ▼. 
BUistein,  102  N.  Y.  860,  8  Cent.  Rep.  685, 
tliRt  a  joint-stock  comiMDy  is  a  partnership, 
with  some  of  Uie  powen  of  a  corporation. 


Beyond  that  we  do  not  think  it  is  our  dutjy 
to  go. 

The  order  should  be  <tflrmed^  with  eo§U» 

All  concur. 


INDIANA  SUPREME  COURT. 


Emma  RTDER,  by  Next  Friend,  Appt. 
Frank  HORSTING  et  oL 


(. 


.Ind.. 


.) 


Ziftok  of  notice  to  the  owner  of  premises 
of  proceedinf^  to  lay  ont  a  highway 

over  them  Is  not  fatal  to  Jiixisdiotion  If  a  tenant 
or  other  occupant  was  made  a  party  duly  noti- 
fied. 

(January  S,  1808.) 

APPEAL  l>y  plaintiff  from  a  Judcrment  of 
the  Circuit  Court  for  Knox  County  in 
favor  of  defendants  in  an  action  brought  to 
enjoin  them  from  opening  a  public  highway 
throuf^h  plaintiff's  lands.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  W.  C.  Johnson  for  appellant 

Mestre,  W.  A.  Gallop  and  O.  B.  Kessin- 
0ert  for  appellees: 

The  complaint  does  not  say  a  word  about 
whether  the  occuoant  of  the  land  was  named 
in  the  petition  ana  notice  or  not. 

If  he  was  that  was  all  that  was  necessary,, 
and  notice  to  him,  and  his  name  mentioned  m 
the  petition  was  all  the  law  required. 

Porter  v.  Stout,  78  Ind.  8. 

Eveiy  presumption  is  to  be  indulged  in  favor 
of  the  proceedm^  of  the  board. 

OronUy  v.  ffSrien,  24  Ind.  82S,  87  Am.  Dec 
829. 

Hence  the  board  must  have  found  the  occu- 
pant of  the  said  land  was  named  in  the  petition 
and  he  was  notified  by  the  notice  thereof 
given. 

It  must  be  presumed  in  this  proceeding  that 
all  jurisdictional  steps  were  taken  by  the  board 
before  the  order  was  made  to  oi)en  the  high- 
wav 

Binford  T.  Miner,  101  Ind.  147:  BaiUback 
T.  Walke,  81  Ind.  409;  Qraf>a  t.  DuekwaU,  1 
"West  Rep.  480,  108  Ind.  560. 


The  subject-matter  herein  was  one  the  Juris- 
diction whereof  Is  given  bv  statute  to  boards 
of  commissioners  of  the  various  counties  in  the 
state,  and  in  all  such  cases  Jurisdiction  is  pre- 
sumed where  they  act. 

Bloomfleid  B.  Co,  v.  Burreee,  83  Ind.  88; 
Stout  V.  Woods,  79  Ind.  108. 

And  in  such  cases  where  jurisdiction  has 
been  taken  of  a  subject-matter  and  in  order  to 
take  such  jurisdiction  it  was  necessary  for  it 
to  decide  and  ascertain  facts  essential  to  its 
jurisdiction  its  judgment  thereon  cannot  be 
collaterally  attacked. 

Biekette  v.  Spraker,  Tl  Ind.  871;  Muncey  v. 
Joeet,  74  Ind.  409;  Stoddard  v.  Johnson,  76 
Ind.  20;  Argo  v.  Barthand,  80  Ind.  68. 

The  law  only  requires  notice  to  be  given  by 
publication  or  posting  of  notices.  And  it  is  im- 
material whether  appellant  had  actual  notice 
or  not. 

Melntifre  ▼.  Marine,  98  Ind.  198;  McDonald 
y.  Payne,  14  West.  Rep.  102,  114  Ind.  859; 
Adams  v.  Bnrrington,  12  West.  Rep.  299,  114 
ind.  66;  Ertein  v.  Fulk,  94  Ind.  285. 

In  this  case  the  board  assumed  jurisdiction 
of  the  petition  and  notice.  In  order  to  do  so 
it  bad  to  impliedly  hold  at  least  that  it  had 
Jurisdiction.  In  such  case  its  decision  cannot 
be  attacked  aa  is  here  sought  in  a  collateral 
proceeding. 

Adams  v.  Hdrrinoton,  Muneeyr.  Joest,  Stod- 
dard  v.  Johnson,  and  Bieketts  v.  Spraker,  supra. 

Miller*  J.,  delivered  the  opinion  of  the 
court: 

This  was  an  action  by  the  appellant 
against  the  appellees  for  an  injunction. 
The  complaint  shows  that  the  appellant 
was  the  owner  of  a  tract  of  incloeed  land 
in  Knox  county,  and  a  resident  and  tax 
payer  thereof.  That  at  the  March  term  of 
the  commissioners*  court  of  said  county,  pre- 
ceding the  filing  of  her  complaint,  a  petition 
was  filed  in  said  court  for  the  opening  of  a 


]Sform,— Sufficiency  of  noUee  to  occupant  only  of 
condemnation  proceedings. 

The  Indiana  statute  ooDStrued  in  the  prlnoipa) 
case  provides  that  the  petition  for  the  location  of 
a  hiffhway  In  one  county  only  must  set  forth  **the 
names  of  the  owners,  occupants,  or  airents  of  the 
land  through  which  the  same  may  pass,"  Bev.  Stat. 
1888,  I  601S.  The  construction  there  adopted  Is 
justifiable,  especially  under  grammatical  rules. 
The  rljrhtB  of  land-ownen,  however,  would  be  bet- 
ter secured  by  a  oonstruotlon  which  supplied  **and** 
instead  of  **or**  before  '^occupants,*^  a  construction 
justified  by  reason  and  by  the  rules  of  statutory  con- 
struction. This  view  is  strengthened  by  the  word- 
ing of  the  onrrespondinff  section  (Indl  Rev.  Stat. 
1888,  I  6001)  relating  to  the  location  of  highways 
running  Into  more  than  one  county  which  provides 
that  in  such  cases  the  petition  shall  set  forth  '^he 
names  of  the  owners  and  occupants  or  agents  of 
the  lands  through  which  the  same  may  pass." 

16L.R  A. 


The  construction  of  section  fiOlS  here  suggested 
would  require  both  owners  and  occupants  or  their 
airents  to  be  made  parties,  as  they  are  ezpress^Ij 
required  to  be  by  section  6001.  That  they  should 
be  parties  seems  obvious,  since  they  have  different 
Interests  in  the  land  to  be  cut  off,  unless  the  occu- 
pant Is  also  owner. 

The  Supreme  Court  of  Vermont  has  decided  the 
same  question  differently  than  the  principal  case, 
holding  that  under  a  statute  providing  for  notice 
to  the  '^occupants  or  owners  of  the  land^*  the  In- 
terest of  the  owner  was  not  divested  by  proceed- 
ings of  which  only  the  occupant  was  notified. 

Notice  to  one  who  without  connection  with  the 
owner,  went  upon  the  land  for  the  purpose  of  re- 
ceiving notice  In  collusion  with  the  petitioner  In 
the  condemnation  proceeding  confers  no  jurisdic- 
tion as  to  the  owner.  Dunlap  v-  Toledo,  A.  A.  A 
G.T.B.  00.40  Mich.  ISO  J.Q.G. 


im. 
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highway  throaji^li  her  land.  That  In  the 
petition  she  was  not  named  or  set  forth  as 
one  of  the  owners  of  said  real  estate,  nor 
WHS  the  name  of  her  authorized  agent  or 
guardian  mentioned  therein,  nor  was  the 
real  estate  described  as  the  property  of  per- 
soufl  unfi:nown  to  the  petitioners.  That  no 
Dotice  of  the  filing  of  the  petition  was  ever 
given  to  her,  her  agent  or  guardian,  and 
tliat  neither  she  nor  her  agent  or  guardian 
bad  notice  that  the  petition  had  been  filed  or 
Tras  for  hearing  in  said  court :  that  at  said 
term  of  the  commissioner's  court,  an  order 
was  made  by  the  court,  directing  the  open- 
ing of  the  highway,  that  the  oraer  did  not 
set  out  or  contain  the  name  of  the  plaintiff, 
ber  agent  or  guardian,  or  in  any  way  in- 
timate that  she  was  connected  with,  or  in- 
terested in  the  same ;  tliat  she  did  not  appear 
Id  such  proceedings,  either  in  person  or  by 
ber  gi^ardian,  agent  or  attorney;  that  the 
defencUmts,  one  of  whom  is  the  township 
trustee  and  the  other  the  road  supervisor,  are 
proceeding  under  said  order  to  tear  down 
ber  fences  and  expose  said  lands  to  depreda- 
tion, to  her  damage  in  the  sum  of  five  hun- 
dred dollars.  Wherefore  she  asks  that  they 
be  enjoined. 

A  demurrer  was  sustained  to  this  com- 
plaint and  final  Judgment  rendered  against 
her  for  costs.  The  suificiency  of  this  com- 
plaint is  the  only  question  before  us.  ■ 

This  being  a  collateral  attack  upon  an 
order  of  the  commissioner's  court,  made  in 
a  matter  presumptively  within  their  juris- 
diction, must  fail  unless  the  proceedings 
are  so  defective  as  to  be  void. 

McDonald  ▼.  Fayne,  114  Ind.  859,  14  West. 
Rep.  102. 

The  commissioner's  court,  having  ordered 
the  opening  of  the  highway,  necessarily 
passed  upon  the  facts  necessary  to  acquire 
jurisdiction. 

In  Elliott  on  Roads  and  Streets,  219,  it  is 
said:  **The  judgment  of  an  inferior  court 
upon  jurisdictional  facts  is  generally  re- 
garded as  conclusive,  and  where  there  is  a 
iud^menc  necessarilv  affirming  that  juris- 
diction exists,  and  this  judgment  could  not 
have  been  pronounced  without  passing  upon 
jurisdictional  facts  it  will  be  conclusive  as 
against  all  collateral  attacks.'  Hcuner  v. 
Grimmer  (Ind.)  at  this  term;  Lamb  v.  Cain 
(Ind.)  14  L.  R.  A.  518.  Without  notice 
there  could  be  no  jurisdiction.  Lewis,  Em. 
Dom.  §  864. 

It  may  now  be  considered  settled  that  in 
a  petition  for  the  location  of  a  highway  the 
names  of  the  owners,  occupants,  or  agents 
most  be  set  forth.  Bays  v.  Camphe%  17 
Ind.  480;  HugTies  v.  SeU&n,  84  Ind.  887; 
y^M  V.  iW  48  Ind.  455,  18  Am.  Rep.  899 ; 
Mtyeny,    Brawn^  55  Ind.    596;   F&rUr  t. 
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SUmt,  78  Ind.   8;   Melntyre  t.   MaHne,  98 
Ind.  198. 

In  Porter  v.  Stout^  78  Ind.  8,  the  statute, 
now  sections  5001,  5015,  was  construed,  and 
it  was  held  that  the  provisions  of  the  Act 
were  complied  with,  by  making  either  the 
owner,  the  agent,  or  the  occupant  a  party. 
In  that  case  it  is  said:  '"The  language 
plainly  indicates  this,  for,  in  legal  effect, 
it  is  precisely  the  same  as  if  the  words  were' 
'shall  set  forth  the  names  of  the  owners,  or 
the  names  of  the  occupants,  or  the  namps  of 
the  agents. '  Unless  we  do  violence  to  the 
language  used,  we  must  hold  that  the  stat- 
ute requires  that  one  of  the  three  persons 
designated,  the  owner,  the  occupant,  or  the 
agent  shall  be  named,  but  that  it  does  not 
require  that  the  owner  of,  the  occupant  of, 
and  the  agent  for  ihe  same  land  i^all  all  be 
named  in  the  petition." 

This  case  muast  be  decisive  of  the  one  be* 
fore  us,  for  with  all  the  care  taken  to  charge 
that  neither  the   appellant,  her  agent  or 

fuardian,  nor  any  owner  of  the  property  un- 
nown  to  the  petitioners  were  named  in  the 
petition,  or  that  either  of  them  had  notice 
or  knowledge  of  the  proceedings,  no  allega- 
tion whatever  concerning  the  ^  occupant'^  is 
found  in  the  complaint.  The  omission 
seems  significant. 

We  are  to  presume  in  favor  of  the  juris- 
diction of  the  commissioners'  court  and  the 
regularity  of  their  proceedings,  where  a  col- 
lateral attack  is  made  upon  the  same.  It 
may  well  be,  that  every  statement  in  the 
complaint  is  true,  and  yet  the  jurisdiction 
of  the  court  be  complete  to  order  the  open- 
ing of  the  highway  through  the  lands  of  the 
appellant.  In  aid  of  the  presumption  in 
favor  of  the  action  of  the  commissioners 
court  we  must,  upon  a  collateral  attack, 
infer  that  the  lands  of  the  appellant  were 
occupied  bv  some  one  as  tenant,  or  other- 
wise, and  that  such  tenant  was  made  a  party 
to  the  proceedings  and  duly  notified.  Had 
the  complaint  disclosed  the  fact  that  at  the 
time  the  proceedings  in  the  commissioners' 
court  were  instituted,  the  appellant  was  the 
sole  occupant  of  the  land,  or  that  the  oc- 
cupant, if  there  was  such,  was  not  made  a 
party,  a  different  question  would  be  pre- 
sented. In  Kinney* iCaae,  5Har.  (Del.)  18,  it 
was  held,  that  in  a  petition  for  a  public  road, 
a  law  requiring  a  notice  to  the  owner  or  holder 
of  the  land  was  complied  with  by  serving  a 
notice  on  any  person  occupying  or  in  posses- 
sion of  the  land,  placed  there  by  the  owner, 
and  such  occupant  need  not  necessarily  be 
a  tenant. 

The  court  did  not  err  in  sustaining  the 
demurrer  to  the  complaint. 
Judgment  affinMd, 
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1.  The  fket  tluU  »  hotel  stands  in  in- 
eUmedgronadm  the  i^ates  of  which  are 
elosed  at  nl^htt  doM  not  prevent  it  from  be- 
ing  a  public  inn  wben  the  patrona^  of  the  pub- 
lic generally  is  soUcited. 

8.  One  does  not  lose  the  charaetor  of 
fl^est  at  a  hotel  merely  by  Inifairlns 
the  price  of  room  and  boMrd  before  be> 
Ing  assigned  to  a  room  where  no  agreement  1b 
made  a«  to  the  time  of  staytng  or  any  reduction 
made  from  the  price  charged  to  transient  guesti. 

8.  The  bnmln^  of  a  hotel  cannot  be  at- 
tributed to  an  irresistible  superhiunaa 
cause  where  the  origin  of  the  fire  is  not  shown 
except  that  it  broke  out  in  a  room  containing 
nothing  but  batteries  whioh  supplied  the  place 
with  eleofrlclty. 

4*  Jewelry  daUy  worn  by  a  woman  who  is 
a  guest  of  tne  hotel  need  not  be  deposited  with 
ttie  innkeeper  in  order  to  make  him  liable  for  Its 
loss  by  Ore. 

(June  28,  IflOU* 

APPEAL  hy  defendant  from  a  Judgment  of 
the  Superior  Court  for  Monterey  County 
in  favor  of  plaintiif  in  an  action  brought  to 
recover  the  value  of  certain  personal  property 
which  plaintifF  lost  in  conseauenoe  of  toe  burn- 
ing of  aefendant's  hotel  while  she  was  a  guest 
therein.    Affirmed, 

The  facts  are  stated  In  the  opinion. 

Mean,  Geil  A  Morehonse  for  appel- 
lant. 

Mr,  D.  M«  Delmas  for  respondent 

De  Hawen»  J,,  delivered  the  opinion  of  the 
court: 

The  plaintiff  recovered  Judgment  against  the 
defendant  for  damages  occasioned  by  the  loss 
of  her  jeweliy.  wearing  apparel,  and  other 
articles  of  personal  propertv  consumed  by  fire 
at  the  burning  of  the  Hotel  Del  Monte,  April 
1,  1887,  of  which  the  defendant  was  at  tbat 
time  the  proprietor:  The  court  below  found 
the  Hotel  Del  Monte  was  at  the  date  named 
a  public  inn,  and  that  plaintiff  was  a  guest 
therein.  On  this  appeal  the  defendant  claims 
that  the  evidence  does  not  sustain  these  find- 
ings; and  also  that  the  burning  of  the  hotel 
was  an  irresistible  superhuman  cause  for  which 
it  is  not  liable,  and  that  it  is  not,  in  any  event, 
liable  for  plaintiff's  diamonds  and  other  Jew- 
elry, because  not  deposited  in  defendant's  safe. 

1.  An  inn  is  a  house  which  is  held  out  to 

*A  rehearing  was  subsequently  granted  and  on 
February  4, 1600,  the  oourt  stated  that  it  was  satis- 
fled  with  the  conolosions  set  forth  in  the  opinion 
given  herewith.    [Bep.] 

Nora.— For  notes  on  relation  of  innkeeper  and 
guest,  see  Ooekery  v.  Nagle  (Ga.)  6  H  B.  A.  4B8,  and 
Pullman  Palaoe  Oar  Oo.  v.  Lowe  (Neb.)  6  L.  B.  A.  • 
809:  Glenn  v.  Jackson  (Ala.)  IS  L.  K.  A.  88S.  i 

Vor  notee  on  innkeepers*  liabilities,  see  same  cases, 
also  Shuita  V.  Wall  (Pa.)  8  L.  R.  A.  97. 
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the  public  as  a  place  woere  all  transient  pet^ 
sons  who  come  will  be  received  and  entertained 
as   guests   for  compensation, — an  hotel.    Id 
Wintermute  v.  Clarke,  6  Sandf.  247,  an  'Hnn" 
is  defined  as  a  public  house  of  entertainment 
for  all  who  choose  to  visit  it,  and  this  defini- 
tion was  quoted  with  approval  by  this  court 
in  Pinkerton  v.  Woodward,  88  Oal.  oOft,  91  Am. 
Dec  667.    The  fact  that  the  house  is  open  for 
the  public,  tbat  those  who  patronize  it  come 
to  it  upon  the  invitation  which  is  extended  to 
the  general  public,  and  without  any  previoos 
agreement  for  accommodation,  or  agreement 
at  to  the  duration  of  their  stay,  marks  the  im- 
portent  distinction  between  an  hotel  or  inn  and 
a    boarding-house.    This   difference  is  thus 
stated  in  Schouler  on  Bailtbents:    "An  inn  is 
a  house  where  the  keeper  holds  himself  out  as 
ready  to  receive  all  who  may  choose  to  resort 
thither  and  pay  an  adequate  price  for  the  en- 
tertainment, while  the  Keeper  of  a  boarding- 
house  reserves  the  choice  of  comers  and  the 
terms  of  accommodation,  contracting  specially 
with  each  customer,  and  most  commonly  ar- 
ranging for  long  periods  and  a  definite  abode.** 
Schouler,  Bailm.  p.  868.    We  think  that  the 
evidence  In  this  case  is  full  and  complete  to 
the  point  that  the  Hotel  Del  Honte  was  a  pub- 
lic Inn.    It  not  only  had  a  name  indicating  Its 
character  as  such,  but  it  was  also  shown  tbat 
it  was  open  to  all  persons  who  have  a  right  to 
demand  entertainment  at  a  public  house;  that 
it  solicited  public  patronage  by  advertisings 
and  in  the  distribution  of  its  business  cards, 
and  kept  a  public  register  in  which  its  guests 
entered  their  names  upon  arrival,  and  before 
they  were  assigned  rooms;  that  the  hotel,  at 
its  own  expense,  ran  a  coach  to  the  railroad 
station  for  the  purpose  of  conveying  its  patrons 
to  and  from  the  hotel;  that  It  bad  Its  manager, 
clerks,  waiters,  and  in  its  interior  management 
all  the  ordinary  arrangements  and  appearances 
of  an  hotel,  and  the  prices  chargea  were  for 
board  and  lodging.    These  facts  were  certainly 
sufficient  to  justify  the  oourt  in  finding,  as  it 
did,  that  the   appellant  was   an   innkeeper. 
Krohn  V.  Stoeen^,  2  Daly,  200.    Nor  was  the 
force  of  this  evidence  in  any  wise  modified  by 
the  fact  that  the  hotel  was  not  immediately 
upon  a  highway,  or  that  the  grounds  upon 
which  it  st(X)d  were  Inclosed,  and  the  gates 
closed  at  night.    The  location  of  the  hotel,  the 
extent  of  the  ^rounds  surrouuding  it,  and  the 
manner  in  which  these  grounds  were  improved, 
and  reserved  for  the  exclusive  use  and  enjoy- 
ment of  those  who  patronized  it,  doubtless 
made  the  hotel  more  attractive  to  those  who 
chose  to  make  a  transient  resort  of  it,  but  did 
not  convert  it  Into  a  mere  boarding-house.    An 
hotel  is  none  the  less  one  because  in  some  re- 
spects it  may  be  conducted  differently  or  have 
more  attractions  than  other  public  hotels,  so 
long  as  it  is  held  out  to  the  public  as  a  place 
for  the  entertainment  of   all   transient   per- 
sons who  may  have  occasion  to  patronize  it. 
"  Modes  of  entertainment  alter  with  the  fash- 
ion of  the  age,  and  to  preserve  a  clear  defini* 
tion  is  not  easy.    It  Is  not  wayfarers  alone,  or 
travelers  from  a  distance,  that  at  the  present 
day  give  character  to  an  inn;  the  point  being 
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mther  flmt  people  resort  to  the  bouse  ha- 
bitually, DO  matter  whence  ooming  or  whither 
going/as  for  transient  lodging  and  entertain- 
ment.''   6chouler,  Bailm.  p.  249. 

2.  The  evidence  shows  that  the  plaintiflF  was 
a  guest,  and  not  a  hoarder.  The  fact  that 
upon  her  arrival,  and  hefore  being  assigned  to 
her  room  she  asoertaineil  what  she  would  have 
to  pay  for  the  room  and  board,  is  not  sufficient 
of  Itself  to  show  thttt  she  was  not  received  as  a 
l^^nest.  Pinktrton  v.  Woodteard,  88  Cat.  597, 
91  Am.  Dec.  657;  Hancock  v.  Band,  94  N.  T. 
1,  46  Am.  Rep.  112;  Jalie^.  Cardinal,  86  WUu 
116;  HaU  t.  Pike,  100  Mass.  496;  Berkshire 
WcoUen  Co.  v.  Proctor,  7  Cush.  417.  The  Del 
Monte  being  a  public  hotel,  in  the  absence  of 
evidence  showmg  that  plaintiff  went  there  as 
a  boarder,  the  presumption  would  be  that  she 
'went  there  as  a  guest.  HaU  v.  Pike,  iupra, 
Not  only  does  the  evidence  fail  to  overthrow 
this  presumption,  but  the  testimony  of  the 
plain litf  shows  that  she  was  there  as  a  mere 
temporary  sojourner,  without  any  a^^ment 
as  to  the  time  she  should  stay,  and  with  only 
tbe  intention  on  her  part  of  resting  a  week  or 
two,  and  then  proceeding  to  the  east.  She  ob- 
tained no  reduction  of  price  in  consideration 
of  an  agreement  to  remain  a  definite  time,  or 
as  a  boarder;  nor  was  there  anything  said  from 
wbich  it  could  be  inferred  that  there  was  any 
understanding  between  her  and  the  defendant 
tbat  she  was  to  be  received  as  a  boarder,  and 
not  as  a  guest. 

8.  Under  section  1869  of  the  Civil  Code,  an 
innkeeper  is  liable  for  the  loss  of  personal 
property  placed  by  his  guests  under  his  care, 
**  unless  occasioned  bv  an  irresistible  super- 
baman  cause,  by  a  public  enemy,  by  the  neg- 
ligence of  the  owner,  or  by  the  act  of  some 
one  he  broui^ht  into  theinn.^'  In  this  case  the 
loss  was  occasioned  by  the  burning  of  the 
hotel,  and  the  origin  of  the  fire  is  not  shown 
farther  than  that  it  broke  out  in  one  of  the 
rooms  in  which  there  was  nothing  except  the 
batteries  which  supplied  the  bells  with  electric- 
ity. Under  this  state  of  facts  the  defendant 
is  liable.  HuUU  v.  Swift,  88  N.  Y.  671.  A 
fire  thus  occurring  cannot  be  considered  an 
"irresistible  superhuman  cause,"  within  the 
meaning  of  section  1669  of  the  Cvil  Code. 
The  words  '^ii  resistible  superhuman  cause" 


are  eguivalent  in  meaning  to  the  phrase  "  the 
act  of  God,"  and  refer  to  those  natural  causes 
the  effects  of  which  cannot  be  prevented  by 
the  exercise  of  prudence,  dfligenoe,  and  care, 
and  the  use  of  those  appliances  which  the  sit- 
uation of  the  party  renders  it  reasonable  tbat 
he  shoa'd  employ.  1  Am.  &  Eng.  En  cyclop. 
Law,  174.  A  loss  arising  from  an  accidental 
fire  is  not  caused  by  the  act  of  God,  unless  the 
fire  was  .started  by  lightning  or  some  superhu- 
man agency.  Miuer  v.  Steam  Nav,  Co.  10  N. 
Y.  431;  Chicago  db  N.  W.  B.  Co,  v.  Sawywr, 
69  111.  286. 

4.  The  court  finds  tbat  the  property  lost  was 
such  as  was  needed  for  the  present  personal 
use  of  the  plaintiff.  We  cannot  say  that  the 
evidence  does  not  support  this  finding.  It 
certainly  cannot  be  said  that  Jewelry  worn  by 
a  woman  daily  must,  when  not  actually  upon 
her  person,  be  deposited  with  the  innkeeper  in 
order  to  make  him  responsible  for  its  loss  in 
the  inn.  If  worn  daily,  it  does  not  cease  o  be 
needed  for  present  personal  use,  when  its  tpos- 
sessor  lays  its  aside  upon  retiring  for  the  night 
Nor  is  It  necessary,  in  order  to  render  the 
innkeeper  liable,  that  the  property  should  have 
been  delivered  into  his  exclusive  personal  pos- 
session. *  'The  guest  may  retain  personal  cus- 
tody of  his  go&s  within  the  inn,  as  of  his 
trunk  and  its  contents,  his  wearing  apparel  and 
other  articles  in  his  room,  and  any  jewelry  or 
valuables  carried  or  worn  about  his  person, 
without  discharging  the  innkeeper  from  re- 
sronsibility."  JaiU  v.  Cardinal,  86  Wis.  136. 
We  have  examined  the  other  points  made  by 
appellant,but  do  not  think  they  call  for  special 
discussion.  The  rule  which  makes  an  innkeep- 
er liable  for  the  value  of  the  property  of  his 
guest  in  case  of  its  loss  by  fire,  may  at  first 
thought  be  deemed  a  harsh  one;  but  the  loss 
must  fall  somewhere;  and  section  1859  of  the 
Civil  Code  provides  upon  whom  it  should 
properly  fall,  and  the  innkeeper's  liability,  in 
this  respect,  is  one  of  the  burdens  pertaining 
to  the  business  in  which  he  is  engaged,  and  in 
view  of  which  it  must  be  supposed  that  he 
regulates  his  charges. 

Judgment  and  order  afflrmed. 

We  concur:  Sharpsteiiftt  /./  HeFar- 
land  J. 
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!•  Fmiliire  of  oaa  approachiiiflf  a  rail- 
road crosiaing  to  conatantly  look  both 
irays  for  the  approach  of  trains  wlU  not  be 
prooouDoed  neffU^rence  by  the  court. 

NOTB.— We  report  the  above  case  on  account  of 
the  full  and  clear  discussion  by  the  court  of  the 
relative  functions  of  the  court  and  Jury  on  the 
question  of  neellgrence.  For  ezoeptloos  to  the 
ceneral  rule,  on  this  subject,  see  note  to  Bmry  v. 
Kaleiflrh  ft  G.  R.  Co.  (N.  O  15  L.  B.  ^  392. 

t6L.R.  A. 


8.  Conttnwlng  to  approach  a  railroad 
croaiiing'  under  the   mistaken  belief* 

honestly  conceived  after  investigation,  that  an 
engine  seen  800  or  1,000  yards  away  is  standing  on 
the  track  engaged  in  switching,  when  it  is  in 
fact  coming  towards  the  crossing  at  a  rapid  rate, 
is  not  negligence  as  matter  of  law. 

8.  Whether  or  not  dne  care  requires 
one»  who,  after  observation  as  to  the  safety  of 
crossing  a  railroad  trade  has  received  the  im- 
pression  that  no  trains  are  approaching  the  cross- 
ing, to  test  the  accuracy  of  such  Impression  by 
further  observation,  before  acting  upon  it,  is  a 
question  for  the  Jury  and  not  for  the  court. 

4»  To  mutain  the  action  of  the  trial 
court  in  owerrulingf  a  demurrer  to  the 
evidence  which  was  based  on  the  contention 
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that  It  showed  oontrlbntoiy  negllcenoe.  It  to  not 
neoessary  to  decide  that  there  was  no  such  neg- 
ligence. 

6«  Evidence  of  ne^lifl^ence  in  mnnlng 
the  train  is  admissible  under  an  allegation 
In  the  petition  that  plaintiff  sustained  Injuries 
through  the  negligence  of  defendants  servants 
**while  running,  oontroUlng,  and  managing.  Its 
locomotive  engine  and  train  of  cam." 

6.  Bnnninflr  a  trmin  thirty  to  sixty  miles 
an  hour  within  the  limits  of  a  city  whose 
ordinances  forbid  greater  speed  than  six  miles 
an  hour.  Is  such  negligence  as  to  render  the  com- 
pany liable  for  Injuries  to  a  traveler  attempting, 
with  due  care,  to  pass  over  a  highway  crossing. 

7.  Ten  thousand  one  hundred  serenty- 
flve  dollars  damages  is  not  so  exces- 
sive as  to  cause  a  reversal  on  the  ground 
of  corruption,  passion,  or  prejudice,  when  given 
to  a  doctor,  sixty  years  old,  who  was  injured  at 
a  railroad  highway  crossing  by  the  company*s 
negligence,  where  his  horse  and  buggy  were  de- 
molished, and  he  received  permaaent  Injuries 
such  as  a  disfigured  and  partially  paralysed  face, 
broken  ribs,  lameness,  and  constant  pain  which 
disabled  him  to  some  extent  from  practicing  his 
profession,  the  Income  from  which  was  tiJBBO  a 
year  at  the  time  of  the  accident. 

On  Rehearing, 

8*  The  question  of  negligence  must  be 
left  to  tiie  jury  when  the  facts  or  the  Infer- 
puoes  to  be  drawn  from  them  are  in  any  degree 
doubtfuL 

9.  An  instruction  that  it  is  the  duty  of 
a  person  attempting  to  cross  a  rail- 
road track  to  exercise  the  degree  of 
care  snd  prudence  that  an  ordinarily  careful 
and  prudent  person  would  exercise  under  the 
circumstances,  is  not  erroneous  although  it  fails 
to  state  what  the  man  of  ordinary  prudence 
would  do  at  such  a  time  and  place. 

(May  19, 1801.) 

APPEAL  by  defendant  from  a  Judgment  or 
the  Circuit  Court  for  the  City  of  St.  Louis 
In  favor  of  plaintiff  in  an  action  brought  to  re- 
cover damages  for  personal  injuries  alleged  to 
have  resulted  from  defendant's  negligence. 
Affirmed, 

1  he  tads  are  stated  in  the  opinion. 

Mr.  B.  Pike  for  appellant. 

Messrs.  Davis  A  l>avis»  A.  R«  Taylor 
and  James  P.  Mag^inn  for  respondent. 

Thomas,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  appeal  from  the  judgment  of 
the  circuit  court  of  the  city  of  St.  Louis 
against  the  defendant  corporation  for  the 
sum  of  |10, 175  for  personal  injuries.  The 
petition  charges  three  distinct  acts  of  negli- 
gence as  causes  of  the  injuries:  (1)  That 
the  ininry  occurred  within  the  limits  of  the 
city  of  St.  Louis,  and  that  defendant's  train 
that  caused  it  was  running  at  a  rate  of  speed 
greater  than  six  miles  an  hour,  in  violation 
of  a  city  ordinance ;  (2)  that  defendant's 
agents  in  charge  of  the  train  at  the  time 
failed  to  ring  the' bell  of  the  engine  con- 
stantly, as  required  by  the  city  ordinance ; 
and  (8) that  defendant's  negligently  ran  and 
managed  the  train.  The  answer  contained 
a  general  denial  and  a  plea  of  contributory 
negligence. 

l«  L.  R.  A. 


1.  It  Is  urged  with  much  earnestness  and 
ability  that  the  trial  court  committed  error 
in  overruling  defendant's  demurrer  to  the 
eyidenoe.  It  is  claimed  that  the  evidence 
discloses  contributory  negligence  on  the  part 
of  plaintiff  which  precfodes  his  reooyery. 
There  is  no  disagreement  between  counsel  as 
to  principles  of  the  law  of  negligence  and 
contributory  negligence,  but  they  disagree, 
and  disagree  radically,  as  to  the  applicatioD 
of  these  principles  to  the  facts  of  this  case. 
The  only  question  touching  the  phase  of  the 
case  under  reyiew,  therefore,  foi  us  to  deter- 
mine, is  whether,  upon  the  admitted  or  in- 
disputably proved  facts,  the  court  can,  as  a 
matter  of  law,  declare  that  plaintiff  has  no 
case  entitling  him  to  recover.  The  facts  are 
these:  The  injury  occurred  at  Campbell's 
crossing,  150  or  200  yards  west  of  Chelten- 
ham, a  station  on  defendants  road,  about 
^Ye  miles  from  the  Union  Depot,  and  within 
the  limits  of  the  city  of  St.  Louis,  twenty 
or  twenty- two  minutes  to  10  o'clock  on  the 
19th  day  of  August,  1887.  Howard,  another 
station  on  defendant's  road,  is  about  1,000 
yards  east  of  this  crossing ;  and  near  this  sta- 
tion are  the  Howard  Fire-Brick  works  and 
the  smelting- works.  The  Manchester  road 
runs  near  to  and  parallel  with  the  railroad 
a  mile  and  a  half  north  of  the  croeing  in 
question.  This  goes  up  an  elevation  west 
of  Cheltenham,  and  there  is  a  cut  of  twelye 
or  fifteen  feet  deep  where  the  Campbell  road 
crosses  the  railroad.  The  Campbell  road 
makes  a  right  anele  with  the  Manchester 
road ;  the  latter  being  on  the  west  side  of 
the  railroad,  and  the  former  running  south 
from  it.  After  getting  onto  the  Camj>bell 
road  one  cannot  see  the  railroad  east  until  he 
comes  within  a  few  feet  of  the  railroad 
track.  The  train  that  caused  the  injury  was 
the  morning  mail,  and  its  schedule  time  for 
leaving  the  Union  Depot  was  0  o'clock  A. 
M.  but  the  morning  of  the  accident  it  was 
twenty-five  minutes  late.  The  plaintiff  is 
a  doctorv  and  lives  at  Cheltenham.  That 
morning  be  was  on  the  road  in  his  phaeton, 
drawn  by  a  single  horse.  He  knew  the  time 
this  train  ordinarily  passed  Cheltenham, 
which  he  says  was  about  ten  minutes  after 
nine.  He  was  near  this  crossing  about 
twenty  minutes  before  the  accident,  but 
would  not  cross  then.  He  went  oyer  to  Mrs. 
Given's,  150  yards  distant,  to  see  a  clock, 
and  post  himself  as  to  the  time.  It  was  then 
twenty-three  minutes  after  9.  He  did  this 
in  order  to  be  sure  he  could  have  the  right 
of  way.  He  drove  to  and  turned  into  the 
Campbell  road,  and  halted  his  horse,  he 
says,  within  five  or  six  feet  of  the  track,  in 
order  to  ascertain  whether  a  train  was  ap- 
proaching. He  could  see  west  a  considerable 
distance,  and  from  where  he  stopped  he 
could  see  the  railroad  track  through  the  cut 
there  to  the  east  800  or  1,000  yards.  He 
heard  a  whistle,  which  he  took  to  be  be- 
tween Howard  station  and  a  bridge  on  the  road 
east  of  Howard,  some  1,200  or  1,400  yards 
from  where  he  was.  He  raised  up  in  his 
buggy,  looked  to  the  eastward,  and  saw  an 
engine  about  800  jurdB  away,  which  he  took 
to  be  a  switch-engine  on  the  track  of  the 
smelting- works  were  situated.    He.  there- 
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upon  proceeded  to  cross  the  track,  and  when 
his  horse  got  his  fore  feet  on  the  track  the 
engine  struck  him,  knocking  the  horse  off, 
turning  the  buggy  over,  throwing  plaintiff 
to  the  ground  and  injuring  him  seriously. 
The  train  was  run  at  a  rapid  rate.  Its  speed 
was  variously  estimated,  some  witnesses 
fixing  the  maximum  at  sixty  miles,  and 
some  the  minimum  at  thirty  miles,  an  hour. 
The  plaintiff  thinks  it  was  very  little  over 
half  a  minute  from  the  time  he  saw  the  en- 
gine 800  yards  east  of  him  before  it  struck 
Sim.  He  says  he  stopped  a  period  of  three 
to  five  minutes  before  he  attempted  to  cross 
the  track ;  but  he  is  evidently  mistaken 
about  this,  for  if  the  train  was  running  at 
the  minimum  rate  of  speed  fixed  by  the  wit- 
nesses, it  would  have  reached  him  from  where 
he  saw  it  in  one  minute.  He  must  be  very 
near  accurate  in  placing  the  time  of  the  ap- 
proach of  the  tram  at  lialf  a  minute  after  he 
saw  what  he  supposed  to  be  a  switch-engine. 
After  seeing  this  engine  he  started  across  the 
track,  and  did  not  look  any  more  to  see  if 
a  train  was  coming.  He  heard  no  bell  nor 
whistle  as  the  train  approached,  except  just 
at  the  time  of  the  collision.  He  says  he  did 
;iot  see  the  train  at  all  before  it  struck  his 
horse,  but  there  was  a  "waver"  on  his  spec- 
tacles that  indicated  to  him  that  a  train  was 
coming.  He  undertook  to  pull  his  horse, 
but  it  was  too  late.  The  crossing  in  ques- 
tion was  a  public  crossing.  The  agent  in 
charge  of  the  train  testified  that  the  oell  was 
rung  all  the  way  from  the  Union  Depot  to 
the  place  of  the  accident,  and  the  whistle 
was  blown  at  stations  and  crossings.  The 
engineer  discovered  plaintiff  when  within 
150  feet  of  him,  and  then  it  was  impossible 
to  stop  the  train  in  time  to  avoid  the  colli- 
sion. It  is  conceded  that  the  engine  plaint- 
iff saw  was  the  engine  that  caused  the  in- 
jury, and  we  think  conclusively  appears  from 
the  evidence  that  plaintiff  was  honestly  mis- 
taken about  it,  he  supposing  it  was  a  switch- 
engine  at  the  smelting- works,  as  be  testified. 
The  train  did  not  stop  at  Howard  or  Chel- 
tenham. The  ordinances  of  the  city  men- 
tioned in  the  petition  were  read  in  evidence. 

The  proof  is  unquestioned  that  the  train 
was  running  at  a  greater  rate  of  speed  than 
six  miles  an  hour  in  violation  of  the  ordi- 
nances of  the  city,  and  this  has  been  held 
by  a  long  line  of  decisions  of  this  court  to 
be  negligence  per  se.  EeUny  v.  Missouri  Pae, 
B,  Co,,  101  Mo.  67,  8  L.  R.  A.  783,  and 
cases  cited  ;  Murray  v.  Missouri  Pac.  B.  Co, 
101  Ho.  236. 

It  was  urged  in  argument  that  this  ordi- 
nance was  an  unreasonable  restraint  upon 
defendant's  management  of  its  business,  and 
that  the  traveling' public  would  not  tolerate 
six  miles  an  hour  a  distance  of  several  miles 
for  a  train  the  character  of  this.  No  such 
issue  was  made  by  the  pleadings,  evidence, 
or  instructions,  and  that  question  is  not  pre- 
sented by  this  record  for  our  determination. 
There  can  be  no  question  that  the  collision 
would  not  have  occurred  if  the  defendant's 
agents  had  been  running  the  train  at  the 
maximum  speed  allowed  by  the  ordinance. 
The  plaintiff  traveled  five  or  six  feet  after 
he  saw  the  train,  and  before  it  reached  him, 

16  L.  R.  A. 


when  it  was  running  certainly  at  thirty,  and 
probably  at  forty  or  fifty,  miles  an  hour; 
and  of  course  it  takes  only  a  mathematical 
calculation  to  show  that  he  could  have  gone 
from  five  to  eight  times  that  distance  if  the 
train  had  been  running  at  the  rate  of  six  miles 
an  hour,  and  this  would  have  put  him  across 
the  track.  an(|  out  of  danger.  We  take  it^ 
then,  that  the  defendant  was  guilty  of  neg- 
ligence that  directly  caused  the  injury. 
This  brings  us  face  to  face  with  the  ques- 
tion :  Was  plaintiff  so  clearly  guilty  of 
contributor V  negligence  that  we  can  say,  as 
a  matter  of  law,  That  he  cannot  recover? 
We  think  not.  It  is  claimed  that  it  was 
plaintiff's  duty,'  in  approaching  and  crossing 
defendant's  track,  to  look  constantly  both 
ways.  It  is  said  one  before  crossing  a  rail- 
road is  bound  to  stop,  look,  and  listen,  but 
we  know  of  no  rule  of  law  requiring  a  party 
to  constantly  look  even  one  way,  and  espe- 
cially none  requiring  him  to  constantly  look 
both  ways.  We  have  to  deal  with  man  as  we 
find  him.  When  we  get  information  that 
fixes  upon  our  minds  an  impression  that  a 
certain  state  of  facts  exists,  we  act  upon  that 
impression.  We  satisfy  ourselves  that  we 
are  right,  and  then  go  ahead.  At  least,  or- 
dinarily prudent  men  to  do  this.  Dr.  Gratiot 
looked  and  saw  an  engine  half  a  mile  away 
that  he  supposed  was  on  a  switch,  and  of 
course  was  not  approaching  him  at  all.  He 
accepted  this  as  a  fact,  and  acted  on  it ;  and 
there  would  be  no  more  reason  in  requiring 
him  to  look  constantly  up  the  track  to  Icam 
whether  he  was  mistaken  about  this  supposed 
fact  than  to  require  men  in  their  multitudi- 
nous affairs  to  hesitate  at  every  step  and  ques- 
tion not  only  the  correctness  of  their  judg- 
ment, but  even  the  truth  or  falsity  of  what 
seem  to  be  the  facts  that  environ  them.  It 
would  be  a  great  boon  to  humanity  if  no  mis- 
takes could  occur,  but  to  require  men  to  hesi- 
tate to  act  upon  what  seems  manifest  to  their 
eyes  and  ears,  simply  because  it  is  possible 
that  they  may  not  have  seen  or  heard  the  fact 
as  it  is,  would  virtually  stop  business  and 
commerce.  But,  says  counsel  for  defendant, 
plaintiff  saw  the  identical  train  that  injured 
him,  and  his  mistake  in  regiu*d  to  it  cannot  re- 
lieve him  of  responsibility  for  the  damage  he 
suffered.  We  oo  not  concur  in  this  view  of 
the  matter.  That  plaintiff's  mistake  was  an 
honest  one  there  is  no  question.  We  do  not 
pretend  to  say  that  a  mam  might  not  make  a 
mistake  that  would  not  relieve  of  responsi- 
bility. A  man  may  be  guilty  of  making  a 
mistake  negligently.  Take,  as  an  illustra- 
tion, the  instance  when  one  seeing  a  train 
approaching,  and,  thinking  he  can  cross  in 
front  of  it,  attempt  to  cross,  and  is  injured, 
as  was  the  case  in  Moody  v.  Pacific  B.  Co. , 
68  Mo.  470,  he  and  those  representing  him 
cannot  be  heard  to  complain.  Moody 
thought  (and  no  doubt  honestly  thought) 
the  train  he  saw  was  the  regular  mail,  and 
would  stop,  but  yet  he  knew  it  was  a  train 
approaching  him^  and  he  thought  he  could 
make  it  across  the  track  in  front  of  it,  and 
attempted  to  cross,  and  was  killed.  This 
was  held  to  be  negligence  on  his  part  which 

Srecluded  his  representative  from  recovering. 
>ut  even  in  such  case  this  court  held  in  Petty 
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T.  Hannibal  A  8t,  J.  R  Co.,  OS  Mo.  806.  8 
West.  Rep.  297,  that  it  was  not  De^ligence  per 
$e  when  a  party  supposed  the  tram  was  more 
than  eighty  rods  from  the  crossing,  though 
he  was  mistaken  about  it,  to  attempt  to  cross. 
The  case  of  Bonnell  v.  Delaware,  L,  d  W.  B. 
Co.,  89  N.  J.  L.  189  is  precisely  in  point  on 
the  question  under  discussion.  There  the 
plaintiff,  when  about  one  hundred  yards  from 
the  railroad,  looked  and  saw  a  train  with 
the  rear  towards  him,  and  was  deceived  by 
appearances,  supposing  it  was  going  away 
from  the  crossing.  He  was  driving  a  wagon, 
and  proceeded  to  cross  the  track  without 
looking  any  more.  Some  men  saw  bis  peril 
and  signaled  to  him,  but  he  misconstrued 
the  signal,  and  was  injured.  The  court 
held  it  a  proper  case  to  go  the  jury.  Scud- 
der,  J, ,  speaking  for  the  whole  court,  said : 
"Where  there  are  doubtful  and  qualifying 
circumstances,  the  question  of  negligence  or 
want  of  proper  care  is  a  matter  of  nrdinaiy 
observation  and  experience  of  the  conduct  of 
men,  and,  as  such,  must  be  left  to  the  jury, 
as  being  within  their  legal  province.  The 
law  has  said  in  these  cases  that  the  plaintiff 
shall  have  the  judgement  of  twelve  men, 
and  not  the  opinion  of  one  man.  .  .  . 
The  fact  upon  which  the  defendant  mainly 
relied  in  this  case  was  that  the  plaintiff  did 
not  look  up  the  track  as  he  approached,  and 
before  he  attempted  to  cross  it.  But  the 
plaintiff  had  looked  when  about  one  hundred 
yards  from  the  crossing,  and  saw,  as  he 
supposed,  a  train  going  in  the  opposite 
direction,  with  the  rear  towards  him.  He 
was  not  required  by  any  leeal  rule  to  look 
continually  until  he  crossed  the  track.  A 
man  of  prudence  might  have  received  a  fixed 
impression  from  the  appearance  of  the  train 
that  it  was  going  away  from  the  station. 
Having  that  belief,  his  further  attention 
mav  have  been  called  off  by  the  actions  of 
the^men  near  the  station,  who  were  gesticulat- 
ing, which  he  misunderstood.  .  .  It 
was  for  the  jury  to  weigh  all  these  facts, 
and  say  whether  his  mistake  and  consequent 
feeling  of  security  were  unreasonable,  and 
manifested  a  want  of  proper  care. "  In  the 
language  of  Lord  Coleridge,  we  think  that 
opinion  contains  excellent  sense,  and  is 
elegantly  expressed.  The  principle  an- 
nounced is  sound.  It  is  a  familiar  rule, 
also,  that  where  a  party  is  placed  in  a  posi- 
tion of  peril,  or  is  frightened,  a  mistake  of 
facts  excuses  him.  Keim  v.  Union  H.  d 
Transit  Co.  90  Mo.  814,  7  West.  Rep.  144, 
and  cases  cited  Beach,  Contrib.  ^eg.  pp. 
198,  201.  As  was  said  in  the  BonnM  Case, 
supra,  so  we  say  in  this  case:  It  was  for 
tlie  jury  to  weigh  all  the  facts,  and  say 
wlicther  plaintiff's  mistake  and  consequent 
feeling  of  security  were  unreasonable,  and 
manifested  want  of  proper  care.  It  is  not 
necessary  for  us  to  decide  that  he  was  not 
guilty  of  negligence  in  going  upon  the 
crossing  to  sustain  the  ruling  of  the  trial 
court  in  overruling  the  demurrer  to  the  evi- 
dence.  Before  the  court  is  justified  in  tak- 
ings: a  case  from  the  jury  the  facts  must  be 
proved  in  the  first  place ;  and  then,  in  the 
second  it  must  appear  that  only  one  fair  in- 
ference can  be  drawn  from  the  facts  thus 
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g roved.  In  cases  ot  his  character  the  party 
as  a  right  to  demand  a  juir  to  pass  not 
only  on  the  facts,  but  to  determine  also 
what  inferences  shall  be  drawn  from  the 
facts  found ;  that  is,  determine  the  ultimate 
facts  in  issue,  where  men  of  ordinary  ability 
and  judgment  might  honestly  differ.  I\Mer 
V.  Hannibal  db  8t.  J.  R  Co.  98  Mo.  79,  11 
West.  Rep.  458 ;  Huhn  v.  Missouri  JPae.  B. 
Co.  92  Mo.  440,  10  West.  Rep.  405 ;  Keim 
y.  Union  B.  <^  Transit  Co.  90  Mo.  814^  7 
West.  Rep.  144. 

2.  It  is  contended  that  the  court  erred  in 
authorizing  the  jury  to  find  for  the  plaintiff 
if  they  found  that  defendants  agents  were 
^iltv  of  negligence  in  moving  and  manag- 
ing the  train,  because  there  was  no  proper 
averment  in  the  petition  to  support  such  a 
finding.  There  is  an  independent  allegation 
in  the  petition  that  plaintiff  sustain^  the 
injuries  complained  of  ** through  the  negli- 
gence and  carelessness  of  defendants  agents 
and  servants  while  running,  controlling  and 
managing  its  locomotive  engine  and  train 
of  cars. "  We  have  had  occasion  to  examine 
this  queption  in  the  cases  of  Dickson  v.  Mis- 
souri Pac.  R  Co.,  104 Mo.  491,  and  HanUm  ▼. 
Missouri  Pac.  B.  Co.,  104  Mo.  881,  submitted 
at  the  same  time  this  was,  and  we  held  in 
those  cases,  as  we  again  hold  in  this,  that 
this  averment  is  sufficient  to  authorize  proof 
of  negligence  in  Ainning  the  trains.  There 
is  another  reason,  however,  in  the  case  now 
in  hand,  why  this  point  will  not  avail  de- 
fendant, and  that  is,  it  was  guilty  of  negli- 
gence directly  causing  plaintiff's  injury  in 
running  its  train  from  thirty  to  sixty  miles 
an  hour  in  violation  of  the  city  ordinance, 
and  it  is  utterly  immaterial  whether  it  was 
guilty  of  negligence  in  any  other  form  or 
not ;  and  yet  on  this  issue  there  was  evidence 
of  recklessness  in  the  management  of  the  train 
in  question.  It  must  have  been  running  at 
break-neck  speed.  The  weight  of  the  evi- 
dence is  that  it  was  running  from  forty  to 
sixty  miles  an  hour.  Plaintiff  saw  it,  and 
in  the  twinkling  of  an  eye,  almost,  **a 
waver,"  and  the  crash  came.  The  jury 
might  very  well  find  it  to  be  carelessness  to 
go  at  sucb  a  rate,  in  such  a  place,  under 
such  circumstances,  flying  by  stations  and 
over  crossings  without  halting,  aside  from 
the  requirement  of  any  ordinance  or  statute. 

8.  It  is  again  insisted  that  the  court  erred 
in  submitting  the  question  of  plaintiff's  con- 
tributor v  negligence  to  jury  in  the  instruc- 
tions given,  and  that  certain  instructions 
prayed  by  defendant  on  that  question  ought 
not  to  have  been  refused.  The  court  in 
substance  told  the  jury  in  its  instructions 
Nos.  1,  2,  and  8  that  plaintiff  was  entitled 
to  recover  if  he  was  himself  exercising  rlmt 
degree  of  care  and  prudence  that  an  oruinnr- 
ily  careful  and  prudent  person  under  like 
circumstances  would  have  exercised,  ami 
tliat  the  collision  was  caused  by  the  negli- 
gence of  defendant(l)in  moving  the  train  at 
a  greater  rate  of  speed  than  six  miles  an  hour 
(2)  in  failing  to  constantly  sound  the  bell ; 
or  (8)  in  failing  to  exercise  that  degree  of 
ciire  and  prudence  in  the  handling  and  manag- 
ing of  the  train  which  an  ordinarily  careful 
and  prudent   person,  engaged  in  like  bust- 
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neffl,  would  have  exercised.  As  we  have  re- 
irarkod,  it  is  immaterial  in  this  case  what 
the  court  says  about  the  sources  of  defend- 
ant's negligence.  It  being  conceded  that  it 
was  guilty  of  negligence  |7^  se  in  running 
tlie  train  in  violation  of  the  city  ordinance, 
the  onl^  question  of  fact  that  the  jury  had  to 
deal  with  and  determine  was  whether  plaint- 
iff was  guilty  of  contributory  negligence, 
and  on  this  question  the  court  instructed  the 
jury  as  follows:  ^(4)  And,  on  the  other 
hand,  it  was  the  duty  of  the  plaintiff,  in 
crossing  or  attempting  to  cross  the  defend- 
ant's railroad  track,  to  have  exercised  that 
degree  of  care  and  prudence  that  an  ordinarily 
caieful  and  prudent  person  under  1  ike  circum- 
stances would  have  exercised  ;  and  a  failure 
to  exercise  such  a  degree  of  care  and  pru- 
dence would  render  him  guilty  of  negli- 
gence." **  (6)  But  although  the  defendant 
was  guilty  of  negligence  in  running  its 
train  at  a  greater  rate  of  speed  than  six 
miles  an  hour,  and  although  you  may  be- 
lieve from  the  evidence  that  the  defendant 
was  also  guilty  of  negligence,  as  that  term 
is  explained  in  either  the  second  or  third  of 
the  foregoing  instructions,  and  although  you 
may  believe  from  the  evidence  that  such 
negligence  of  the  defendant  contributed  to 
csiuse  the  collision  in  question,  yet  if  you 
also  believe  from  the  evidence  that  the 
plaintiff  was  also  guilty  of  negligence  as 
that  term  is  explained  in  the  fourth  instruc- 
tion foregoing,  and  that  such  negligence 
of  the  plaintiff  directly  contributed  to 
cause  said  collision, — ^that  is  to  say,  if  you 
believe  from  the  evidence,  that  said  col- 
lision was  the  result,  not  of  the  negli- 
gence of  the  defendant  alone,  but  of  the 
joint  negligence  of  both  plaintiff  and  de- 
fendant,— then  the  plaintiff  is  not  entitled 
to  recover,  and  your  verdict  should  be  for 
the  defendant.  (7)  If  the  Jury  find  from  Mie 
evidence  that  the  plaintiff  approached  the 
lailway  crossing  with  his  horse  and  buggy 
without  paying  any  attention  to  his  own 
safetv,  but  trusted  to  the  obligations  im- 
posed upon  the  railway  company  to  warn 
him  of  an  approaching  engine  and  train, 
and  was  injured  by  reason  of  his  failure  to 
so  pay  attention,  they  will  find  a  verdict  for 
the  aefendant."  The  defendant  asked  the 
court  to  instruct,  and  the  court  refused  to 
instruct,  the  jury  that,  unless  the  plaintiff 
carefully  and  constantly  looked  and  listened 
for  a  train  as  he  approached  and  went  onto 
the  crossing,  he  could  not  recover ;  or,  if  he 
attempted  to  cross  before  he  had  ascertained 
whether  a  train  was  approaching,  or  if  he 
law  a  train  which  he  supposed  to  be  a 
«witch-engine,  and  then  pala  no  further  at- 
tention to  ascertain  whether  such  engine  was 
approaching  in  fact,  he  could  not  recover. 
We  will  not  say  anything  further  in  regard 
to  the  mistake  plaintiff  made.  We  think 
we  have  said  enough  to  show  that  the  part 
of  the  charge  pray^  by  defendant  as  to  that 
was  properly  refused.  Nor  will  we  add 
anything  to  what  has  already  been  said  about 
the  duty  of  plaintiff  to  constantly  look  and 
listen,  or  to  look  and  listen  after  he  honestly 
supposed  he  knew  the  facta  of  the  situation. 
Defendant  urges  that  the    instructions    it 
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asked  ought  to  have  been  given  because  the 
instructions  given  are  not  specific  enough  in 
informing  the  jury  what  contributory  negli- 
gence is.  We  differ  with  defendants'  coun- 
sel in  this  regard.  In  the  fourth  instruc- 
tion the  court  defines  negligence  to  be  a 
failure  to  exercise  that  degree  of  care  and 
prudence  that  an  ordinarily  careful  and  pru- 
dent •  person,  under  like  circumstances, 
would  exercise.  Then  in  the  sixth  instruc- 
tion the  court  says  that,  although  defendant 
was  guilty  of  negligence,  yet  if  plaintiff 
was  also  guilty  of  negligence,  as  defined  by 
the  court,  and  that  such  negligence  directly 
contributed  to  cause  the  collision, — ».  «.,  If 
''the  collision  was  tlie  result,  not  of  the 
negligence  of  the  defendant  alone,  but  of  the 
joint  negligence  of  both  plaintiff  and  de- 
fendant"— then  the  plaintiff  was  not  enti- 
tled to  recover.  This  is  terse,  vigorous  'Eng- 
lish,  and  we  do  not  see  how  the  court  could 
have  made  it  more  plain  to  the  jury  what 
was  meant  by  contributorv  negligence  of  the 
plaintiff  that  would  defeat  his  claim  for 
damages.  Negligence  is  admirably  defined 
by  the  court,  and  the  definition  given  con- 
forms to  the  law.  Beach,  Contrib.  Neg.  §:§ 
2,  8 ;  TetherotD  v.  8t,  Joseph  &i  D,  M.  B,  Co. 
98  Mo.  74 ;  WiUcinB  v.  8t,  Louib,  L  M,  A  8. 
R.  Go.  101  Mo.  93.  And  then  the  court  tells 
the  jury  in  an  explicit  manner  when  negli- 
gence is  contributory.  The  court,  in  this 
case,  could  not  have  told  the  jury  that 
plaintiff  was  negligent  if  he  failed  to  look 
and  listen.  He  did  both.  If  he  was  negli- 
gent at  all,  it  was  because  he  failed  to 
exercise  proper  care  in  verifying  his  impres- 
sion about  the  engine  he  saw  being  a  switch- 
engine.  It  is  a  question  of  fact  for  the  jury, 
and  not  of  law  lor  the  court,  to  determine 
whether  plaintiff  should,  under  the  circum- 
stances, have  looked  again.  It  was,  we 
think,  properly  left  to  the  jury  to  say 
whether  plaintiff's  conduct  conformed  to 
that  of  an  ordinarily  careful  and  prudent 
man.  Jurymen  are  taken  from  the  body  of 
the  people,  and  they  are  supposed  to  be  men 
of  ordinary  care  and  prudence,  and  it  is 
peculiarly  within  their  province  to  ieter- 
mine  what  care  and  prudence  dictate  under 
given  circumstances.  But,  if  anything  was 
lacking  in  the  definition  cf  plaintiffs'  duty 
under  the  circumstances,  it  was  supplied  by 
the   seventh   instruction,  supra^  which  was 

given  at  the  instance  of  defendant.  We 
old  that  the  instructions,  taken  as  a  whole, 
were  exceptionally  clear,  and  presented  the 
issues  to  the  ju^  in  a  very  concise  and  yet 
lucid  manner.  Under  these  instructions  the 
jury  in  their  verdict  neisatived  the  contribu- 
tory negligence  of  the  plaintiff,  and  in  tliis 
we  think  they  were  supported  by  the  evi- 
dence. 

4.  Defendant  contends,  in  the  last  pi  nee. 
that  the  verdict  of  $10,175  is  excessive  to 
that  degree  that  it  must  have  been  the  result 
of  corruption,  passion,  or  prejudice  on  the 
part  of  the  jury.  We  coniess  that  the  sum 
awarded  plaintiff  is  large,  but  we  did  not 
think  it  so  excessive  that  we  ought  to  inter- 
fere. The  |175  we  presume  was  allowed  for 
the  damage  to  the  horse  and  buggy,  and  thr 
$10,000  for  the  injury  to  plaintiff's  person 
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The  evidence  tends  to  show  that  the  plaint- 
iff, after  the  accident,  was  found  lying  on 
the  ground  in  an  insensible  condition ;  that 
he  came  to  in  a  short  time ;  that  he  was  ter- 
ribly scarred  and  bruised  about  the  face,  his 
nose  broken,  three  of  his  teeth  knocked  out, 
three  of  his  ribs  broken,  near  the  spine ;  that 
there  was  partial  paralysis  on  the  left  side 
of  his  face ;  his  left  side  and  spine  were  in- 
jured from  the  shock ;  that  his  hip  on  the 
left  side  was  injured,  and  there  was  con- 
stant pain  on  that  side,  and  that  he  was  lame 
at  the  time  of  the  trial,  which  occurred  in 
April,  1888,  the  accident  occurring  in  the 
previous  August;  that  plaintiff  was  sixty 
years  old ;  that  the  injuries  were  probably 
permanent,  and  disabled  him  from  practic- 
ing his  profession  to  some  extent,  his  income 
previous  to  the  accident  being  about  $2,500 
per  annum.  It  is  evident  plaintiff's  in- 
juries have  wrecked  him  physically.  The 
shodL  received,  under  the  circumstances  of 
this  case,  in  connection  with  the  injuries  in- 
flicted, must  of  necessity  leave  its  impress 
Hot  life  upon  a  man  of  the  plaintiff's  a^e. 
What  damage  he  ought  to  receive  must  be 
9eft  somewhat  to  the  jury.  There  is  no 
fixed  standard  by  which  to  estimate  damages 
of  this  character,  and  it  is  unfortunate  there 
is  none.  This  is  an  imperfection  in  the  ad- 
ministration of  law,  but  it  is  an  imperfec- 
tion that  inheres  in  all  human  institutions. 
We  cannot  help  it  If  some  juries  place  a 
high,  while  others  put  a  low,  value  on  life 
and  limb.  All  the  courts  can  do  is  to  inter- 
fere with  the  verdicts  of  juries  when  it  is 
manifest  that  they  are  the  result  of  corrup- 
tion, prejudice,  or  passion.  We  cannot  say 
that  of  the  verdict  in  this  case.  It  was  for 
the  jurors  to  say  what  damage  the  plaintiff 
ought  to  have.  Thev  fixed  the  amount  at 
$10, 175,  and  under  the  facts  of  the  case  we 
do  not  feel  authorized,  and  we  have  no  dis- 

Sosition,  to  Interfere.  Porter  v.  Hannibal  dt 
i.  J,  B,  Co,  71  Mo.  66 ;  Dovgherty  v.  Mis- 
9ouH  R  Go.  97  Mo.  647,  Griffit?i  v.  Mis- 
•ouri  Pae,  R  Co,  98  Mo.  168,  Sheehy  v. 
EamM  City  C,  R  Co,  94  Mo.  574,  18  West. 
Rep.  658. 
Jvdgment  aJJ^wsd. 
All  concur. 

A  motion  for  rehearing  was  subsequently 
filed  in  response  to  which  Thomas*  J. ,  on 
behalf  of  the  court  delivered  the  following 
opinion : 

The  questions  decided  in  the  foregoing 
opinion  are  of  such  gravity  and  frequent  oc- 
currence that  we  have  gone  fully  over  tlie 
same  ground,  on  the  motion  for  rehearing. 
The  able  counsel  for  defendant  prepared  and 
printed  an  elaborate  argument  in  support  of 
this  motion,  and  displayed  great  learning 
and  industry  in  collecting  and  arranging  the 
authorities,  and  thereby  the  task  of  rein- 
vestigation was  made  comparatively  light 
for  the  court. 

1.  It  is  assumed  in  the  motion  for  rehear- 
ing that  we  decided  (1)  that  the  plaintiff  was 
pot  guilty  of  contributory  negligence ;  and 
(2)  that  he  did  not  make  the  mistake  negli- 
gently. We  decided  neither.  We  simply 
held  that    there  was  some  evidence  from 
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which  the  jury  mieht  fairly  infer  that^ 
plaintiff  exercised  ordinary  care  in  crossings 
the  track,  and  that,  under  the  facts  of  the- 
case,  it  was  a  question  for  the  jury  whetlier 
his  mistake,  and  consequent  feeling  of  se- 
curity, were  reasonable. 

2.   Speaking  of    what  was  said  in  our* 
opinion  on  the  question  of  plaintiff's  mistake, 
defendant's  attorney,  in  his  argument,  sayb  - 
''The  standard  of  ludgment  set  up  in  tliia^ 
case  should  be  universally  applicable,   for- 
the  law  is  no  respecter  of  persons ;  but,  with' 
due  deference,  we  submit  that,  in  a  suit  against, 
a  railroad  company,  the  honest  mistake  of 
its  employes  will  never  be  accepted  as  suffi- 
cient to  relieve  it  from  liabilitv.    We  know" 
the  court  has  meant  nothing  of  the  sort,  but- 
it  has,  none  the  less,  set  up  a  double  an^. 
ranging  standard  of  duty,  making  one  re- 
quirement of  members  of  the  general  public, 
and  a  different  and  far  higher  requirement 
of  railroad  men."     This  is  a  very  grave 
charge,  if  true.     Counsel  contends  that  ho^ 
is  justified  in  making  this  charge  by  a  refer- 
ence to  the  varying  standards  announced  in 
Dondhoe  v.   Wabash,  St.  L.  A  P,  R  Co.  85^ 
Mo.  548,  58  Am.  Rep.  594 ;  We/rner  ^.  Citizens 
R,  Co,  81  Mo.  86H;  and   Imbel  v.  Hannibal 
db  8t.  J.  R.   Co,,  60  Mo.  475, — on  one  side, 
and  the  case  at  bar  on  the  other.     In  .he 
Imbd  Case  ''the  engineer  saw  what  he  hon- 
estlv  took  to  be  a  dofi^  on  the  track ;  it  was- 
a  child."     The  trial   court  instructed  the 
jury  that  if  they  found  that  the  engineer, 
^by  the  exercise  of  ordinarv  skill  and  cau- 
tion might  have  observed  the  child  on  the 
railroad  track  and  recognized  him  as  an  in- 
fant, in  time  to  stop  the  train   before  it 
reached  and  ran  upon  him,  **  then  the  corpora- 
tion was  liable.    This  court  aproved  the  in- 
struction.   The  jury  found  the  fact,  and  the- 
court  declared  the  law.     In  the  Wemtr  Case^ 
a  "street-car  driver  saw  what  he  honest! y^ 
took  to  be  a  bag  of  oats  or  bunch  of  hay 
upon  tlie  track.    It  proved  to  be  a  prostrate 
man."    The  court  again  instructed  the  jury 
that  If  the  driver  of  the  car  "by  the  exer- 
cise of  ordinary  care  and  prudence,  misht 
have  ascertained  that  the  object  he  saw  ly- 
ing in  the  track  was  a  human  being,  befoVe 
he  ran  over  it,  and  might  have  stopped  the 
car  and  avoided  running  over  the  deceased,  "^ 
the  corporation  was  liable.    The  jury  agaiik 
found  the  fact,  and  the  court  declared  the 
law.     In   the   Donahoe   Case  a  child    wa» 
killed,  and  the  court  told  the  jury :    **  It  the 
injury  of  the  child  could  have  been  avoided 
after  the  employes  learned  of  the  danger  in 
which  the  child  was,  or  might  have  learned  of 
his  dangerous  situation  by  the  use  of  reason- 
able diligence,"  then  the  railroad  company 
was  liable.   Here,  likewise,  the  jury  found  the 
fact,  and  the  court  applied  the  law.    In  none 
of  these  cases  did  the  court  say  that  defend- 
ant's mistakes  were  negligent  as  a  matter  of 
law.    In  each  case  it  was  distinctly  left  to  the 
juiyto  find  whether  there  was  negligence  or 
not.    The  court  did  not  assume  that  duty. 
Nor  in  the  case  at  bar  did  the  court  instruct 
the  jury  that  plaintiff's  mistake  excused  him, 
but  the  court  did  instruct  that,  if  plaintiff 
was  ^ilty  of    contributory  negligence   in^ 
crossing,  he  could  not  recover.    As  in  th» 
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oihtsf  cases,  so  here,  the  jury  decided  the 
lact ;  the  court,  the  law.  There  is  a  marked 
diCference  however,  in  the  cases  cited  and 
the  one  under  discussion.  The  street-car 
driver  in  the  Werner  Case  and  the  engineer 
in  the  Isabel  Case  saw  something  on  the  track, 
and  they  knew  that  anything  in  that  position 
was  dangerous  to  the  life  and  property  under 
their  charge.  Hence  if  they  had  not  been 
mistaken,  but  had  there  been  in  fact  a  sack 
of  oats  on  the  track  in  one  case,  and  a  dog 
in  the  other,  they  would  have  been  guilty 
of  negligence,  even  recklessness,  In  taking 
no  steps  to  guard  the  car  under  their  control 
from  aanger.  Not  so  with  Dr.  Gratiot.  If 
be  hod  made  no  mistake,  that  is,  if  the  en- 
gine had  been  in  fact  what  he  supposed  it 
was,  as  to  him  it  would  have  been  perfectly 
harmless.  This,  we  take  it,  sufficiently  dis- 
poses of  the  argument  that  this  court  applies 
one  standard  of  duty  to  railroad  cori)orations 
and  another  to  the  general  public.  The 
same  rule  is  applied,  and  ought  to  be  ap- 
plied, to  both.  We  did  not  say,  nor  do  we 
now  say,  that  a  mistake  excuses  a  man  in  all 
cases  and  everywhere,  nor  do  we  say  that  a 
mistake  will  not  excuse  him  in  any  case  or 
under  any  circumstances. 

3.  There  are  two  contentions  of  defend- 
ant that  we  will  consider  together:  (1) 
That  the  evidence  so  clearly  shows  contribu- 
tory negligence  on  plaintiff's  part  that  the 
coiirt,  as  a  matter  of  law,  ought  to  have  de- 
clared that  he  could  not  recover ;  and  (2)  that 
conceding  the  facts  of  the  case  were  of  such 
a  character  as  to  authorize  the  submission  of 
the  question  of  plaintiff's  negligence  to  the 
jury,  yet  the  court  ought  to  liave  told  the 
jury  what  facts,  if  proved,  would  have  con- 
stituted negligence.  If  we  understand  the 
second  contention  correctly,  it  is  that  the 
court,  in  its  instructions,  ought  to  have  in- 
formed the  jury  what  a  man  of  ordinary 
prudence  would  have  done  at  the  time  and 
place  of  this  injury ;  that  simply  telling  the 
jury  that  **it  was  the  duty  of  the  plaintiff 
in  crossing,  or  attempting  to  cross,  the  de- 
fendant's railroad  track  to  have  exercised 
that  degree  of  care  and  prudence  that  an  or- 
dinarily careful  and  prudent  person,  under  the 
circumstances,  would  have  exercised,  and  a 
failure  to  exercise  such  degree  of  care  and 
prudence  would  render  him  guilty  of  negli- 
gence, "  and  that  he  could  not  recover  **  if  ho 
approached  the  railway  crossing  with  his 
horse  and  buggy,  without  paying  any  atten- 
tion to  his  own  safety,  but  trusted  to  the  ob- 
ligations imposed  upon  the  railroad  com- 
pany to  warn  him  of  an  approadiing  engine 
and  train,  ^  was  not  enough.  It  seems  that 
the  question  of  demurrer  to  evidence  has  been 
so  often  before  the  English  and  American 
oouits,  and  has  been  so  ably  and  exhaustively 
discussed  by  the  courts  and  text- writers,  esj 
pecially  in  the  last  25  years,  that  we  ought 
ere  this  time  to  have  some  reliable  guides; 
but  we  must  confess  the  question  is  appar- 
ently involved  in  as  much  difficulty  as  ever, 
and  in  an  especial  manner  do  we  find  a  great 
contrariety  of  conflicting  opinions  on  what 
may  aptly  be  termed  ^'the  law  of  the  rail- 
road crossing.*  The  difficulty  does  not  lie 
in  the  formulation,  but  application,  of  gen- 
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eral  rules.  .  That  contributory  negligence- 
of  the  injured  party,  with  but  few  excep- 
tions,  will  defeat  a  recovery,   and  that  » 
party  is  guilty  of   contributory  negligence 
when  he  fails  to  conform  to  what  the  law 
requires  of  him,  or  to  what  a  man  of   ordi- 
nary prudence  would  usually  do  under  the^ 
same  circumstances,  are  axioms  of  the  law. 
Thus  far  all  is  easy,   but   when  we  enter 
upon  an  inquiry  into  what  men  of  ordinary- 
prudence    would  do,   imder  given  circum- 
stances, the  divergence  of  judicial  opinioiv 
begins.      The    a(Qudged    cases    not    on!}*' 
show  that  the  courts  and   judges  have  becD 
and  that  they  are  now  divided  as  to  what  ordi- 
nary prudence  is,  but  also  as  to  who  shall  de-> 
termine  when  a  man  has  exercised  ordinary 
prudence  in  a  concrete  case.     An  effort  ha8> 
been  made  to  find  and  mark  the  line  where 
the  province  of  the  court  ends  and  that  of 
the  jury  begins,  but  it  has,  in  a  large  de- 
gree, been  fruitless.    Much  of  the  difflculty 
and  confusion  involved  in  the  discussion  of 
the  subject  of  negligence  and  contributory 
negligence  has  grown  out  of  a  desire  on  the- 
part  of  the  court  to  lav  down  abstract  rules- 
touching  them,  and  a  failure  to  make  proper 
distinctions  between  a  question-  of  fact  and 
a  question  of  law.    Negligence  results  fronv 
a  violation  of  duty.    If  the  duty  be  pre- 
scribed by  law,  its  violation  is  negligence 
per  ee,  and  the  court  is  bound  to  so  declare 
it.    But  whether  A.  B.  violated  such  a  duty 
is  always  a  question  of  fact.     If  the  duty 
be  not  prescribed  by  law,  then  the  question 
whether  its  violation  is  negligence  is  one  of 
fact.    Of  course,  we  make  a  distinction  be- 
tween what  the  positive  law  requires  anc» 
what  prudence  requires.    The  law  cannot 
prescribe  what  men  shall  do,  except  in  » 
comparatively  few  cases.    In  the  majority 
of  cases  the  law  gives  no  specific  instruc- 
tions, but  it  requires  everyone  to  exercise* 
ordinary    prudence   in  his  dealings    with 
others.    In  those  cases  where  the  law  gives 
no  specific  directions   as  to   conduct,  the^ 
question  whether  A.  B.  was  guilty  of  a  vio- 
lation of  duty,  and  hence  guilty  of  negli- 
gence, is  always  a  question  of  fact ;  the  raw- 
neither  prescribing  the  standard  by  whicb 
to  measure  A.  B's  conduct  nor  determining 
what  his  conduct  was.     And  here  again  itr 
is  important  to  note  a  distinction  betweeik 
the  capacity  in  which  the  court  acts  in  de- 
termining and  declaring  a  fact  and  the  law. 
Our  meaning  can  be  better  understood  by 
illustrations.    The  court  declares,  as  a  mat- 
ter of  law,  that  the  running  of  a  train  at  s 
greater  rate  of  speed  than  that  prescribed  by 
ordinance  is  negligence,  and,  as  a  matter  of 
fact,  that  A.  B.  ran  a  train  at  a  greater  rate 
of  speed  than  authorized  by  ordinance.    Tlie 
law  never  declares  that  A.  B.  violated  tlur 
ordinance,  but  the  court,  sitting  as  a  trier 
of  the  fact,  does.     In  other  words,  the  court 
sitting  as  a  jury,  finds  and  declares  that  A. 
B.    violated    the  odinance,  and  then,  as  » 
court  administering  the  law,  declares  that 
A.  B.   was  Kuilty  of  negligence.     Take  a 
case  where  the  law  has  not  prescribed  what 
a  party  shall  do,  except  that  be  shall  be  or- 
dinarily  prudent.    The   law   has  not  pre- 
scribed the  speed  of  trains  outside  of  citie* 
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And  towns,  and  not  always  in  them.    Hence 
in  this  class  of  cases  there  are  two  questions 
of  fact  to  be  determined :     (1)  What  is  an 
imprudent  speed  of    a  train.     (2)  Did  the 
party  charged  run  the  train  at  this  impru- 
oent  speed?     The  law  does  not  require  a 
party  approaching  a  railroad  to  stop,  look,  and 
listen,  but  it  does  require  him  to  exercise 
ordiaary  prudence.     When  A.  B.  crosses  the 
track,  therefore,  two  questions  of  fact  must 
be  determined :     (1)  What  did  ordinary  pru- 
dence require  him  to  do?    and  (2)  dia  he 
'Come  up  to  the  standard  of  ordinary  pru- 
dence?   "There  is  no  doubt  that,  where  it 
4&P pears  beyond  controversy  that  a  failure 
to  stop,  look,  or  listen,  was  a  proximate  cause 
'Of  an  injury,  the  courts  will  hold  such  fail- 
ure contributory  negligence  as  a  matter  of 
law.     Sofu>field  v.    Chicago,  M,  A  St.  P.  R. 
•Co.  114  U.   B.  615,   29   L.   ed.  224;  Eiz»m 
-▼.  St.  Louis,  E.   db  K.  B.    Co,  80  Mo.   885. 
Sut  this  is  a  very  different  matter  from 
bolding   a   failure  to  stop,  look,  or  listen 
negligence^  m,  sufficient  to  bar  a  recovery. 
In  the  one  line  of  cases,  it  is  properly  held  that 
a  failure  to  stop,  look,  or  listen  negligence 
per  se,  sufficient  to  bar  a  recovery.     In  the 
Due  line  of  cases,  it  is  properly  held  that  a 
.failure  to  stop,  look  or  listen  was  negll- 
;^enoe,  as  a  matter  of  law,  upon  the  undis- 
puted facts,  because  ordinary  care  required 
-the  precaution,  and  the  failure  to  take   it 
was  a  proximate  cause  of  the  injury  that 
followed.     In  other  words,  there  is  a  dif- 
:  ieience  between  negligence  per  te,  without 
tftegard  to  the  surrounding  circumstances,  and 
'  negligence  as  a  matter  of  law,  in  view  of 
All  the  circumstances. "    Note  f ,  p.  72,  4  Am. 
&  Eng.  £ncyclop.  Law.     This  seems  to  be  a 
refinement  without  substantial  basis ;  a  dis- 
tinction without  a  difference.    It  seems,  at 
first    blush,   to    be    somewhat   ambiguous. 
What  Is  the  difference  between  negligence  per 
^  and  negl licence  "  as  a  matter  of  law,  in  view 
of  all  the  cfrcumstanoes?**    The  ambiguity, 
however,  disappears  by  putting  the  proposi- 
tion in  another  form,  and  in  a  form,  too, 
which  does    not    change    its    significance. 
INegligenoe,  ^as  a  matter  of  law,  in  view 
of  all  the  circumstances,**  is  simply  negli- 
geaoe  as  a  matter  of  fact  under  the  law,  in 
Tiew  of  all  the  circumstances,  in  a  concrete 
<icase.    That  is  to  say,  the  court,  sitting  as  a 
-jury,  finds  the  fact  of  negligence  from  all 
^he  circumstances,  and  then  declares  the  law 
mpnn  the  fact  thus  found.    That  the  fact 
•of    negligence   may   be  admitted   or   may 
clearly  appear  from  undisputed  facts  does 
mot  render  it  any  the  less  a  fact  as  contradis- 
tinguished from  law,  and,  when  the  court 
finds  and  declares  it,  it  proceeds  as  a  jury, 
4Uid  not  as  a  court.     Sometimes  negligence 
is  called  a  mixed  question  of  law  and  fact. 
'This  is  strictly  not  an  accurate  statement, 
t)ut    misleadine.      In   every   concrete   case 
ithere  is  a  question  of  fact  and  a  question  of 
Jaw,  but  the  fact  is  an  unmixed  fact,  and 
;the  law  unmixed  law.     Simply  because  ^he 
•couct  as  a  jury  finds  the  fact,  and  the  law 
iis .applied  by  the  same  court  as  a  court  to 
^e  fact  thus  found,  does  not  make  them  a 
mixed  question  of  law  and  fact.    In  that 
line  of  cases  where  the  law  does  not  pre- 
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scribe  what  shall  be  done,  the  standard  of 
ordinary   prudence,  in  the  very  nature  of 
things,  shifts    with    the   varying    circum- 
tances  of  each  case.    Men,  from  nature  and 
habit,  vary  in  their  conception  of  prudence. 
There  is  no  fixed  standard  of  universal  ap- 
plication  among    men.      When    the    trier, 
whether  judge  or  juror,  determines  that  a 
party  has  not  exercised  ordinary  care,  he 
necessarily  fixes  in  his  mind  a  standard  by 
which  to  measure  the  party's  conduct,  and 
then  finds  he  failed  to  come  up  to   that 
standard.     Where  the  law  has  fixed  no  stand- 
ard, a  standard  must  be  adopted  before  we 
can  proceed  in  a  given  case.  Who  shall  fix  the 
standard,  the  court  or  jury?    The  court,  in 
determining  a  demurrer  to  evidence,  has  a 
delicate   and    important   duty  to  perform. 
We  think,  however,  that  if  the  distinction 
between  law  and  fact,  and  the  capacity  in 
which  the  court  acts  when  determining  the 
one  and  the  other,  as  heretofore  indicated, 
be  kept  in  mind,  but  little  difficulty  can 
arise  in  the  disposition  of  a  given  case. 
There  is  no  question  about  the  right  and  duty 
of  the  court  to  declare  the  law,  but  when  it 
assumes  to  determine   a   fact  as  contradis- 
tinguished from  law,  and  peremptorily  di- 
rect the  jury  to  conform  to  that  fact,  it  en- 
ters a  field  whose  boundaries  have  not  been 
definitely  fixed,  and  the  decision  must  be 
predicated  on  the  facts  of    each  case.    Are 
there  any  rules  by  which  the  court  must  be 
governed?    We  know  of  none,  but  there  are 
rules  which,  though  not  infallible,  are  help- 
ful  guides  in  our  concrete  investigations. 
**  Where  the  facts  are  So  clear  and  decided 
that  the  inference  of  neglitrence  is  irresisti- 
ble, it  is  the  duty  of  the  fudee  to  decide; 
but  when  the  facts,  or  the  inferences  to  be 
drawn  from  them,  are  in  any  decree  doubt- 
ful,** the  jury  must  decide.    Keller  v.  ^ew 
York  Cent.  R   Co.  24  How.  Pr.  172.     This 
language  was  quoted  and  approved  by  this 
court  in  Barton  v.  St.  Louis  cfe  /.  Jf.  B.  Co. 
52  Mo.  253,    14  Am.    Rep.    415.     "A    de- 
murrer of   the  evidence   admits  every  fact 
which  any  of  the  evidence  tends  to  prove, 
and  also  every  fact  that  the  jurors  may, 
with  any  propriety,  infer  from  the  evidence 
before   them.     It  should  be  allowed  only 
when  the  evidence  thus  considered  wholly 
fails  to  make  proof  of  some  essential  aver- 
ment.**    Noeninger  v.   Vogt,  88  Mo.  590,    5 
West.  Rep.  890.     ''If,  upon  a  given  state  of 
facts,  negligence    can  be  clearly  asserted, 
then  the  court  may  so  declare ;  but,  if  rea- 
sonable minds  may  differ  as  to  the  conclu- 
sions to  be  drawn  from  the  given  facts,  then 
the  question  of  negligence  must  be  deter- 
mined  from   all  the   surrounding  circum- 
stances.**    Barry   v.    Hannibal  <§  St.  J.  B. 
Co.  98  Mo.  62 ;  Kelly  v.  Hannibal   d:  £».  J. 
B.  Co.  70  Mo.  604 ;  Teth&row  v.  ^S^.  Joseph  <ft 
D.  M.  B.  Co.   98  Mo.  74 ;  Hvhn  v.  Missouri 
Pae.  B.  Co.  92  Mo.  440,  10  West.  Rep.  405 ; 
Tabler  v.  Hannibal  db  St.  J.  R  Co.  98  Mo. 
79,  11  West.  Rep.  458 ;  Wilkins  v.  St.  Louis, 
J.  M.  d  S.  B.  Co.  101  Mo.  98. 

Judge  Cooley  in  Detroit  d  M.    B.   €h. 
▼.  Van  Steinhurg,  17  Mich.  90,  clearly  ex- 
presses our  views  on  this  imjportant  subject 
in  the  following  language :    '^The  case  how- 
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ever,  must  be  a  very  clear  one.  which  would 
justify  the  court  in  taking  upon  itself  this 
responsibility.  For,  when  the  judge  de- 
cides that  a  want  of  due  care  is  not  shown,  he 
necessarily  fixes,  in  his  own  mind,  the  stand- 
ard of  ordinary  prudence,  and,  measuring 
the  plaintiff's  conduct  by  that,  turns  him 
out  of  court  upon  his  opinion  of  what  a  rea- 
sonably prudent  person  ought  to  have  done 
under  the  circumstances.  He  thus  makes 
his  own  opinion  of  what  would  be  generally 
regarded  as  prudence,  a  definite  rule  of  law. 
It  is  quite  possible  that  if  the  same  question 
of  prudence  were  submitted  to  a  lury,  col- 
lected from  different  occupations  of  society, 
and  perhaps  better  competent  to  judge  of  the 
common  opinion,  he  might  find  them  dif- 
fering with  him  as  to  the  ordinary  standard 
of  proper  care.  The  next  judge,  trying  a 
similar  case,  may  also  be  of"  a  different 
opinion,  and,  because  the  case  is  not  clear, 
hold  that  to  be  a  question  of  fact  which  the 
first  has  ruled  to  oe  one  of  law.  Indeed,  I 
think  that  cases  are  not  so  numerous  as  has 
been  sometimes  supposed,  in  which  a  judge 
could  feel  at  liberty  to  take  the  question  of 
the  plaintiff's  negligence  away  from  the 
jury.  .  .  .  Negligence,  as  I  understand 
it,  consists  in  a  want  of  that  reasonable 
care,  which  would  be  exercised  by  a  person 
of  ordinary  prudence,  under  all  the  existing 
circumstances,  in  view  of  the  probable  danger 
of  injury.  The  injury  [inquiry]  is  therefore 
one  which  must  take  into  consideration  all 
these  circumstances,  and  it  must  measure  the 
prudence  of  the  parties*  conduct  by  a  standard 
of  behavior  likely  to  have  been  adopted  by 
other  persons  of  common  prudence.  More- 
over, if  the  danger  depends  at  all  upon  the 
action  of  any  other  person,  under  a  given 
set  of  circumstances,  the  prudence  of  the 
party  injured  must  be  estimated  in  view  of 
what  he  had  a  ri^ht  to  expect  from  such 
other  person,  and  he  is  not  to  be  considered 
b  lama  Die  if  the  injury  has  resulted  from  the 
action  of  another,  which  he  could  not  have 
reasonably  anticipated.  Thus  the  problem 
is  complicated  by  the  necessity  of  taking 
into  account  the  two  sets  of  circumstances, 
affecting  (he  conduct  of  different  persons,  and 
is  only  to  be  satisfactorily  solved  by  the 
jury  placing  themselves  in  the  position  of 
the  injured  person,  and  examining  those 
circumstances  as  they  presented  themselves 
to  him,  and  from  ia&t  standpoint  judging 
whether  he  was  guilty  of  negligence  or  not. 
It  is  evident  tliat  such  a  problem  cannot 
usually  be  one  upon  which  ^e  law  can  pro- 
nounce a  definite  sentence,  and  that  it  must 
be  left  to  the  sifting  and  determination  of  a 
jury." 

** Twelve  men,"  says  Justice  Hunt  of  the 
Supreme  Court  of  the  United  States  in  Sioux 
City  db  P,  R,  Go.  v.  Stout,  84  U.  S.  17 
Wall.  65^,  21  L.  ed.  745.  "of  the  average 
of  the  community,  comprising  men  of  educa- 
tion, of  little  education,  men  of  learning,  and 
men  whose  learning  consists  only  in  what 
they  have  themselves  seen  and  heard,  the 
merchant,  the  mechanic,  the  farmer, the  la- 
borer, these  sit  together,  consult,  applv 
their  separate  experience  of  the  affairs  of  life 
to  the  facta  proven,  and  draw  a  unanimous 
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conclusion.  This  average  judgment,  thus 
given,  it  is  the  great  effort  of  the  law  ta 
obtain.  It  is  assumed  that  twelve  men  know 
more  of  the  common  affairs  of  life  than  doe» 
one  man ;  that  they  can  draw  wiser  and  safer 
conclusions  from  admitted  facts,  thus  oc* 
curring,  than  can  one  single  judge." 

Judge  Porter's  observations  in   JSrmt   y.. 
Hudson  River  R.  Co.,  82  How.  Pr.  91,  are  ap- 
posite in  this  connection.    He  says :    "  Evcd 
among  the  cases  which  have  been  held  so 
plain  as  to  justify  a  nonsuit,  there  have  been 
few  in  which  the  judges  have  not  themselves 
disagreed,  and  the  inquiry  naturally  occurs 
to  the  mind  whether  we  are  less  liable  than 
jurors  to  err  on  questions  of  pure  fact,  per* 
taining  to  the  ordinary  affairs  of  life.     Our 
law  is  framed  upon  the  theory  that  on  such 
questions  the  citizen  can  rely  with  more  se- 
curity  on  concurrent   judgment  of   twelve 
jurors  than  on  the  majority  vote  of  a  divided 
bench.     Unanimity  is  not  required  in  our 
decisions  on  questions  of  law.     It  is  other- 
wise with  jurors,  charged  with  determining- 
issues  of  fact,  and  such  issues  should  not  be 
withheld  from  the  usual  arbiters,  unless  the 
evidence  leads  so  clearly  to  one  result  that 
there  is  no  room  for  honest  difference  be- 
tween intelligent  and  upright  men.    A  non- 
suit should  always  be  granted  where  tha 
proof  is  so  clear  as  to  warrant  the  assumption, 
in  good  faith,  that,  if  the  questions  were 
submitted  to  the  jury  they  would  find  the 
culpable   neglifirence  of  the  plaintiff  contri- 
buted to  the  injury.    But  we  have  had  oc- 
casion recently  to  bear  nonsuits  of  this  kind 
iustified  on  the  novel  ground  that,  unless  the 
fact  be  determined  in  one  way  by  the  jud^e, 
it  will  be  sure  to  be  determined  the  other 
way  by  the  jury.    The  correctness  of  judi- 
cial opinions  on  mere  questions  of  fact  may 
well  be  distrusted  when  we   find  them  con- 
fessedly   opposed   to  the  common  sense  of 
mankind."    Mr.   Beach  says:    '*In   the  ul- 
timate determination  of  the  question  whether 
plaintiff    was    guilty    of    negligence,   two 
separate    inquiries    are    involved:       First, 
What  was  ordinary  care,  under  the  circum- 
stances? and  second.  Did  the  conduct  of  the 
plaintiff  come  up  to  that  standard?    With 
respect  to  the  standard  of  ordinary  care,  it 
may  be  remarked  that  it  is  not  always  a 
fixed  standard,  and  in  many  cases  it   must 
first  be  found  by  the  jury.    In  such  a  case 
each   of    these   inquiries   is  for  the  jury. 
They   must  assume   a   standard,    and  then 
measure  the  pain  tiff's  conduct  by  that  stand* 
ard.     Whenever  the  standard  is  fixed,  and 
when  the  measure  of  duty  is  precisely  de- 
fined by  law,  then  a  failure  to  attain  that 
standard  is  ne^rligence  in  law,  and  a  mat- 
ter with  which  a  jury  can  properly  have 
nothing  to  do."    Beach,  Contrib.  Neg.  §  168. 

^ Legal,"  says  Holmes  in  his  work  on  the 
Common  Law.  p.  127,  "like  natural  divi- 
sions, however  clear  in  their  general  out- 
lines, will  be  found  on  exact  scrutiny  to 
end  in  a  penumbra  or  debatable  land.  This 
is  the  region  of  the  jury."  Speaking  of 
these  doubtful  cases, Torrance,  J.,  in  FarreU 
V.  Waterbury  H.  R.  Co.,  60  Conn.  239,  uses 
this  language :  '  'In  sudi  cases  the  law  itself 
furnishes    no    certain,    specific,    sufficient 
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standard  of  conduct,  and,  of  necessity, 
leaves  the  trier  to  determine  both  what  the 
conduct  is,  and  whether  it  comes  up  to  the 
standard,  as  such  standard  exists  In  the 
mind  of  the  trier."  On  this  subject,  in  Mc- 
OuUy  v.  Clarke,  40  Pa.  809,  80  Am.  Dec. 
584,  Strong,  J, ,  says :  **  When  the  standard 
shifts,  with  the  circumstances  of  the  case, 
it  is,  in  its  yery  nature,  incapable  oC  being 
determined  as  a  matter  of  law,  and  must  be 
submitted  to  the  jury.  .  .  .  Here  the 
standard  of  duty  was  to  be  found  as  a  fact, 
as  well  as  the  measure  of  its  performance." 
Let  us  yiew  plaintiff's  conduct  in  the  light 
of  these  authorities,  and  the  principles  de- 
ducible  from  them,  and  see  if  tlie  court 
ought  to  declare,  as  a  matter  of  law,  that 
he  cannot  recoyer.  It  will  be  conceded,  we 
presume,  that  there  is  no  law  which  gave 
plaintiff  specific  direction  what  he  was  re- 
quired to  ao  under  the  circumstances  of  this 
case.  His  conduct  must  therefore  be  judged 
by  what  men  of  ordinary  prudence  would 
usually  haye  done  if  they  had  been  situated 
as  he  was,  the  law  haying  fixed  no  standard 
of  conduct  for  him.  Two  questions  of  fact, 
then,  must  .be  answered  in  order  to  deter- 
mine his  rights:  (1)  What  would  a  man 
of  ordinary  prudence  usual  ly  haye  done  under 
the  circumstances?  And  (2)  Did  plaintiff's 
conduct  conform  to  that  standard?  The 
trial  court  submitted  both  of  these  questions 
to  the  jury  for  determination.  This,  defend- 
ants attorney  insists,  was  error.  The  con- 
tention is  that  the  court  ought  to  have  fixed 
a  standard  of  conduct  for  the  plaintiff  at  the 
time  and  place  of  the  injury,  and  the  stand- 
ard which,  it  is  claimed,  ought  to  haye  b^n 
thus  fixed,  is  higher  than  that  to  which 
plaintiff  did  in  fact  conform ;  that  is,  it  is 
claimed  that  the  court  ought  to  haye  in- 
structed the  jury  that  plaintiff,  after  stop- 
ping within  flye  feet  of  the  track,  and  being 
satisfied  no  train  was  in  dangerous  prox- 
imity, oufi;ht  to  haye  looked  again,  and, 
haying  failed  to  do  so,  he  was  guilty  of  con- 
tributory negligence,  and  therefore  could 
not  recover.  We  think  this  case  lies  In  the 
"penumbra  or  debatable  land"  of  Holmes. 
In  this  case,  the  triers  of  the  fact  were  prop- 
erly left  to  determine  the  standard  of  or- 
dinary, prjadence  which  olaintiff  was  bound 
to  conform,  at  his  perif,  and  also  whether 
plaintiff  did  in  fact  conform  to  that  stand- 
ard. Vre  cannot  conceiye  how  we  are 
more  competent  to  determine  what  a  man  of 
ordinary  prudence  would  haye  done,  sit- 
uated as  Dr.  Gratiot  was,  than  twelve  jurors, 
taken  from  the  ordinary  walks  of  life.     The 


demurrer  to  the  eyidence  In  this  case  con- 
cedes that  plaintiff  stopped  his  horse  within 
flye  or  six  feet  of  the  track ;  that  he  looked, 
and  saw  the  train  800  or  1,000  yards  away ; 
tliat  the  engine  emitted  no  smoke,  and  he 
took  it  to  be  a  switch-engine,  and  not  ap- 
proaching him ;  that  the  train  which  injured 
him  was  running  sixty  miles  an  hour  when 
the  ordinance  fixed  its  maximum  speed  at 
six  miles  an  hour;  that  no  whistle  was 
sounded  or  bell  rung  within  800  yards  of  the 
crossing  where  the  collision  occurred ;  and 
that  plaintiff  had  a  right,  when  he  at- 
tempted to  cross  the  track,  to  assume,  in  the 
absence  of  evidence  to  the  contrary,  that  the 
train  that  injured  him  had  passed  on  schedule 
time,  which  was,  at  least  twenty  minutes  be- 
fore he  attempted  to  cross.  Wo  do  not  say 
that  we  find  all  these  facts  in  the  record,  but 
we  say  there  was  eyidence  tending  to  prove 
each  one,  and,  under  the  rule  annnounced. 
they  must  be  conceded  in  determining  this  de- 
murrer. We  do  not  think  that  the  inference 
of  plaintiff*s  negligence,  from  these  conceded 
facts,  is  so  clear  and  irresistible  that  it 
ought  to  haye  been  taken  from  the  jury. 
The  jury  found  that  plaintiff  "exercised 
that  degree  of  care  and  prudence  that  an  or- 
dinarily careful  and  prudent  person,  under 
like  circumstances,  would  have  exercised,'' 
and  that  he  did  not  approach  the  crossing 
"without  payinfl^  any  attention  to  his  own 
safety,"  and  dicf  not  trust  "to  the  obliga- 
tions imposed  upon  the  railroad  company  to 
warn  him  of  an  approaching  engine  and 
train"  and  we  think  there  was  evidence  that 
warranted  such  findine. 

On  the  questions  of  fnadyettence,  not  look- 
ing the  second  time,  and  mistake,  we  cite 
the  following  additional  authorities  in  sup- 
port of  the  yiew  we  take  of  the  case :  Renmck 
y.  Nets  York  Cent.  B.  Oo,  86  N.  Y.  182 ; 
ErMt  y.  Hudson  River  R,  Oo.  82  How.  Pr. 
79 ;  Beisiegel  y.  JVw  York  Cent.  R,  Co.  84  N. 
y .  628 ;  MaginnU  y.  New  York  Cent.  A  H. 
R.  Co.  52  N.  Y.  215 ;  Plummer  y.  Eastern 
R.  Co.  78  Me.  591 ;  Ke^se  y.  New  York,  N. 
H.  ife  H.  R.  Co.  67  Barb.  205 ;  Barry  v. 
Hannibal  d  St.  J.  R.  Co.  98  Mo.  62 ;  Barton 
v.  St.  Louis  di  I.  M.  R:  Co.  52  Mo.  253.  14 
Am.  Rep.  418;  0*  Conner  y.  Missouri  Pae. 
R.  Co.  94  Mo.  150,  18  West.  Rep.  587 ;  Piper 
y.  Chicago,  M.  d  St.  P.  R.  Co.  77  Wis.  247. 

This  disposes  of  all  thc^questions  presented 
by  the  motion  for  rehearing,  not  fully  coy- 
ered  by  the  original  opinion. 

The  motion  will  be  denied. 

All  of  this  division   concur. 


KANSAS  SUPREME  COURT, 
BICE,  BROWN  &  CO.,  Plffs.  \n  Err.. 

William  MOORE. 
( Kan ) 

'^1.   An  action  upon  the  Judpnent  oT  » 

*Head  notes  by  Hobton,  CK  J, 


fldster  state  must  bo  broufrht  in  Kansas  within 
five  years,  or  it  will  be  barred. 
Z  •  The  revivor  of  a  Judgment  in  Ohio  im 
merely  a  continuation  of  the  ori^^inal 
■aitv  BO  as  to  restore  the  judgment,  and  such  re- 
vivor, made  without  an  appearance  by  or  per- 
sonal service  upon  the  defendant,  who  has  been 
a  resident  of  Kansas  for  more  than  five 


Nom— That  the  revival   of   a  judgment    In 
lanother  state  without  personal  servloe,  will  not 
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prevent  the  bar  of  a  state   Statute  of  Limita- 
tions Is  established  without  oonfliot  of  authority 
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after  the  rendition  of  the  oiiTinol  Judjrment,  will 
not  remove  the  bar  of  the  Su&tuco  of  Lunitations 
of  this  state. 

(May  7,  1802.) 

ERROR  to  the  District  Court  for  Garfield 
CouDtv  to  review  a  jadement  in  favor  of 
plaintiffs  in  an  action  brought  to  enforce  pay- 
ment of  a  judgment  which  had  been  recovered 
:|n  the  state  of  Ohio.    Affirmed. 
The  facts  are  stated  in  the  opinion. 

Mr.  H.  R.  Boyd  for  plaintiffs  in  error. 
Mr.   Milton  Brown    for  defendant    in 
-error. 

Horton,  Gh.  J,,  delivered  the  opinion  the 
-court: 

On  the  87th  day  October,  1879,  Rice,  Brown 
A  Co.,  a  firm  doing  business  in  the  state 
-of    Ohio,    recovered   a   personal    judgment 
4tgainst  William  Moore  in  the  county  of  Ot- 
tawa, in  that  state.    There  is  an  unpaid  bal- 
ance upon  the  judgment  of   $249.80.    The 
judgment  became  dormant  under  the  statutes 
of  Ohio ;  but  at  the  January  Term  for  1889  of 
the  court  of  common  pleas  of  Ottawa  county  it 
was  revived  by  publication.    William  Moore 
was  not  personally  served  with  any  notice  that 
the  judgment  would  be  revived,  nor  did  he 
-enter  any  appearance  in  the  proceedings  of  re- 
vivor.   It  is  not  alleged  in  the  petition  that 
the  defendant,  William  Moore,  is  a  non-re- 
«ident  of  this  state,  or  that  he  has  ever  been 
out  of  the  state,  or  has  absconded,  or  con- 
•cealed  himself.    This  action  was  commenced 
•on  the  Ist  dav  of  Mav,  1889,  nearly  ten  vears 
after  the  rendition  of  the  judgment  in  Ohio, 
and  a  few  months  after  the  revivor  by  pub- 
lication in  January,  1889.    A  general  de- 
murrer was  filed  to  the  petition,  which  was 
-austained  by  the  court  below.    Rice,  Brown 
A  Co.  complain  of  this  ruling. 

The  question  is  whether  the  petition  is 
sufficient,  in  view  of  the  five-years  Statute  of 
Limitations  prescribed  by  our  statute.  Sec- 
ticMi  18,  Civil  Code,  Bums  v.  Simpson,  9 
Kan.  058 ;  Mawkinney  v.  Doane,  40  Kan. 
•^6.  Where  it  is  apparent  from  the  face  of 
the  petition  that  the  debt  or  claim  is  barred, 
•a  demurrer  is  properly  sustained.  Zanc  v. 
Zane,  5  Kan.  184;  Standift  v.  Norton,  11 
Kan.  218.  If  there  had  been  no  revivor  of 
-the  judgment  in  Ohio,  we  suppose  it  would 
l)e  conceded,  even  if  the  judgment  had  not 
become  dormant  under  the  statutes  of  that 
state,  no  recovery  could  be  had  upon  the 
judgm<fnt  in  this  state,  if  Mr.  Moore  had 
been  an  actual  resident  of  this  state  for  five 
jrears — ^the  full  time  of  our  limitation — after 
"the  rendition  of  the  judgment.  Tlie  author- 
ities are  to  the  effect  that  ''remedies  are  to 
he  governed  by  the  laws  of  the  country 
where  the  suit  is  brought. "  The  laws  of  this 
•state  where  the  action  is  brought  must 
govern  the  limitation.  It  was  recently  de- 
cided by  this  court  in  Bauserman  v.  Ghar- 
latte,  46  Kan.  480,  that,  "  where  an  action  is 
brou^t  in  this  state,  upon  a  judgment  of  a 


court  of  record  of  a  sister  state,  which  is  in 
full  force  in  that  state,  the  Statute  of  Limi- 
tations of  this  state,  and  not  that  of  the  sister 
state,  will  control.  Bank  of  UnUediStates  v. 
DonnaUy,  88  U.  S.  8  Pet.  872,  8  L.  ed.  978. 
It  is  contended,  however,  as  the  judgment 
was  revived  in  Ohio  in  January,  1889, — a 
few  months  onl  v  before  this  action  was  com- 
menced,—that  the  bar  of  the  Statute  of  Limi- 
tations is  not  effective.  A  scire  facias  to  re- 
vive a  judgment  is  not  a  new  suit,  but  the 
continuation  of  an. old  one.  Freeman,  Judg- 
ments, §  444 ;  Elsasser  v.  Haines,  52  N.  J.  £. 
10.  In  Imoin  *v.  Nixon,  11  Pa.  425,  51  Am. 
Pec.  559.  it  is  said  to  be  a  common,  plain, 
and  familiar  principle  that  a  scire  facias  to 
revive  a  judgment  ...  is  but  a  continua- 
tion of  the  original  action,  and  the  execution 
thereon  is  an  execution  on  the  former  judg- 
ment. The  judgment  on  the  sdre  faxias  is 
not .  .  a  new  judgment,  giving  vitality 
only  from  that  time,  but  it  is  the  revival  of 
the  original  judgment,  giving,  or  rather 
continuing,  the  vitality  of  the  original 
jugdment,  with  all  its  incidents,  from  the 
time  of  its  rendition."  Fenn  v.  Klyne,  1 
Pet.  C.  C.  448 ;  2  T.  &  H.  879.  Hence  the 
proceeding  in  Ohio  in  January,  1889,  must 
be  regarded  as  a  continuation  only  of  the 
former  suit  or  judgment.  This  seems  to 
be  admitted  In  the  brief  of  counsel  for 
plaintiff,  for  it  is  stated  that  ''reviving  a- 
judgment  is  the  act  by  which  a  judgment 
which  has  lain  dormant  or  without  any  ac- 
tion upon  it  for  a  year  and  a  da^  is,  at  com- 
mon law,  again  restored  to  its  original 
force."  The  revivor  of  the  Ohio  judgment 
removes  its  dormant  quality  onlv,  but  does 
not  affect  the  Statute  of  Limitations  in  this 
state,  or  in  any  way  prevent  its  running 
against  the  ludgment  rendered  in  1879.  We 
think,  within  Uie  provisions  of  our  Civil 
Code  concerning  limitations^  the  action  upon 
the  judgment  ought  to  have  been  brought 
within  five  vears  after  its  rendition,  if  dur- 
ing all  of  that  time  Moore  was  personally 
present  within  this  state.  If  brought  after 
five  years,  it  is  too  late.  If,  however,  it  be 
claimed  that  the  revivor  in  Ohio  is  not  a 
mere  order  that  execution  issue,  but  a  new 
judgment,  and  therefore  of  full  force  as  a 
new  judgment  of  the  date  of  Januafy,  1889, 
no  action  can  be  brought  thereon  in  this 
state,  because  Moore  was  not  personally 
served  in  the  proceeding  for  revivor,  nor  en- 
tered any  appearance  therein.  Kay  v. 
Widter,  28  Kan.  112.  In  the  last  case  this 
court  decided  that  a  judgment  rendered  in 
Pennsylvania  on  May  26,  1864,  and  revived 
in  1867,  and  again  in  1877,  but  sued  on  in  this 
state  in  1881,  **was  unquestionablv  barred 
by  the  five-years  Statute  of  Limitations." 
In  the  case  of  Hepler  v.  Davis,  (Neb.)  a 
judgment  was  recovered  against  A.,  in  Illi- 
nois, in  1879.  A.  removed  to  Nebraska  soon 
afterwards,  and  continued  to  reside  in  that 
state.  In  1888  the  judgment  was  revived 
in  Illinois,  without  personal  service  upon 


•ao  far  as  we  have  learned.   The  decisions  on  the 
subject  are  cited  in  the  above  case  and  ia  the  case 
^t  Hepler  v.  Davis  (Neb.)  18  L.  B.  A.  665. 
TbMt  it  Is  otherwise  where  the  revivor  was  ob- 
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talned  on  personal  service  within  the  jurisdiction, 
see  Packer  v.  Thompson,  25  Neb.  688,  which  is  dis> 
tln^ruished  in  Hepler  v.  Davis,  supra. 
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A. ,  or  an  appearance  by  him.  In  December, 
1888,  nine  years  after  tlie  judgment  was  ren- 
dered, an  action  was  brought  upon  it  in  Ne- 
braska. In  that  state,  as  in  ours,  the  limi- 
ation  of  five  years  as  to  judgments  exists. 
It  was  held  in  that  case,  Maxwell,  J,^  de- 
livering the  opinion,  that  an  action  upon  a 
judgment  of  a  sister  state  must  be  brought 
in  Nebraska  within  five  years,  or  it  will  be 
barred,  and  that  the  alleged  revivor  of  the 
judgment  in  Illinois,  in  1888,  did  not  re- 
move the  bar  of  the  Statute  of  Nebraska. 
That  case  ig  very  similar  to  this  one.    See 


also,  Eaton  ▼.  E<uty,  6  Neb.  419.  29  Am. 
Kep.  365 ;  Temer  v.  Englehart,  18  Neb.  167 ; 
Marx  V.  KilpatHck,  25  Neb.   107. 

Moore  having  resided  in  this  state  for  five 
years  after  the  original  judgment  against 
him  was  tendered  and  before  the  alleged  re> 
yivor,  or  the  commencement  of  this  action, 
our  Statute  of  Limitations  prevents  any  ac- 
tion upon  the  judgment  from  being  main- 
tained. 

Tha  ruling  and  judgment  af  the  DiUrict 
Court  wUl  be  aflrmed. 

All  the  Justices  concur. 


NEW  JERSEY  COURT  OP  ERRORS  AND  APPEALS. 


Samuel  K  WILSON,  Plff.  in  Err., 

V. 

City  of  TRENTON. 

*1.  In  a  proceeding^  to  lay  out  and  open 
a  streetff  tbe  charter  of  Trenton  requires  notice 
*Head  note  by  Maoix,  J*. 


of  the  report  of  tbe  board  of  aflseasors  to  be  given 
to  nonresident  persons,  assessed,  by  pubiicatlon, 
and  to  be  served  upon  residents  assessed.   Held: 

(a)  That  tbe  mailing  of  a  copy  of  tbe  notice  to 
tbe  address  of  a  nonresident  was  insulBolent 
service. 

(Z»  That  tbe  service  on  residents  must  be  personal; 
but  personal  eervioe,  within  tbe  meaning  of  tbe 
statute,  would  appear  from  tbe  fact  of  tbe  de- 


NoTB.— TFTiot  eonetitutea  **  personal  eerviuV  of 

papers. 

On  principle,  tbe  view  taken  in  tbe  principal  ca^e, 
that  tbere  can  be  personal  service  of  some  papers 
witbout  direct  delivery  by  tbe  person  serving  to 
'  tbe  one  to  be  served  strikes  us  as  unsound  and  we 
do  not  find  it  supported  by  authority.  Slight  sup- 
port for  it  is  found  in  Wade  on  Notice,  2d  cd.  S  184& 
where  it  is  said  that  service  of  notices  by  leaving 
them  at  tbe  party^s  place  of  abode  '*  has  been  de- 
nominated personal,  to  distinguish  it  fromservi'M 
hy  maH;  and  substituted,  as  contradistinguished 
from  service  strictly  personaV^ 

In  Hurd  v.  Davis,  13  How.  Pr.  67,  where  service 
of  an  answer  by  mall  was  held  irregular  because 
not  mailed  at  the  postolfice  indicated  by  tbe  de- 
fendants attorney  as  bis  residence,  Hams,  J*.,  re- 
marked: "  Had  it  in  fact  reached  tbe  attorney  in 
time,  it  might  have  been  treated  as  a  good  personal 
service  from  tbat  time.** 

In  Burdett  v.  Lewis,  7  C.  R  N.  B.  701,  Erie,  Ch.  X, 
said:  **Upon  Inquiry,  we  find  tbe  rule  to  be  per- 
fectly well  settled,  that  service  of  a  notice  or  rule 
by  putting  it  under  tbe  door  of  the  attorney's  of- 
fice or  chambers  would  be  made  complete  by  call- 
ing tbe  next  morning  to  ascertain  that  it  had  been 
received,  or  by  some  other  cTidence  that  it  bad 
duly  come  to  hand;  but  that,  witbout  some  such 
evidence,  it  would  not  be  good  service.** 

Alderson,  B.,  said  in  Goggs  v.  Huntingtower,  12 
Mees.  &  W.  60B:  '^  Service  means  serving  tbe  de- 
fendant with  a  copy  of  tbe  process,  and  showiog 
him  the  original  if  be  desires  it.** 

When  a  statute  requires  service  of  a  paper  on  a 
person,  it  means  personal  service,  unless  some 
other  mode  is  specified.  Rathbun  v.  Acker,  18 
Barb.  899;  McBermott  v.  Board  of  Police,  25  Barb. 
635;  People  v.  Lockport  &  B.  B.  Co.  18  Hun,  211. 

A  statute  requiring  personal  service  of  a  notice 
is  not  satisfied  by  a  notice  by  mail,  though  it 
reaches  the  party  to  be  served.  Rathbun  v.  Acker, 
tufira, 

A  clause  In  an  order  to  show  cause  directing 
^'service  of  a  copy  of  this  order  on  plaintiff*s  attor- 
ney** requires  personal  service.  Marcele  v.  Saltz- 
man,  66  How.  Pr.  206,  relying  on  Rathbun  v.  Acker, 
supra.  In  the  first  case  service  by  mail  was  held 
Irregular  notwithstanding  tbe  paper  was  received 
by  tbe  plaintiff*s  attorney  within  the  time  fixed  for 
tervioe. 

leuaA. 

See  also  18  L.  R.  A.  498,  500. 


A  statutory  requirement  tbat  a  rule  be  served 
personally  is  not  satisfied  by  leaving  a  copy  at  the* 
"notorious  place  of  abode**  of  tbe  party.  Bond  v. 
Whitfield,  88  Gu.  587. 

In  State  v.  Jacobs,  47  N.  C.  62,  it  was  held  that 
under  tbe  statute  subjecting  free  negroes  immi- 
grating into  North  CSarolina  to  prosecution  if  they 
failed  to  remove  within  twenty  days  after  bting 
**informed**  thereof,  notice  to  remove  must  b& 
given  personally  and  was  not  sufficient  if  left  at 
tbe  residence  of  tbe  part}'. 

Under  an  ordinance  providing  for  prosecutioik 
after  "the  party  shall  be  served  with  a  notice**  and 
fails  to  comply,  notice  must  be  served  personally 
and  is  insufficient  if  left  at  his  residence  with  his 
wife.    St.  Louis  v.  Goebel,  82  Mo.  285. 

Service  of  tbe  notice  of  tax  sale  bv  banding  it  to 
tbe  wife  of  the  occupant  is  not  sufficient  service 
upon  him,  unless  done  in  bis  presence.  Gage  v.. 
Bani,  141  CJ.  S.  844, 85  L.  ed.  776. 

Under  a  statute  giving  highway  officers  power  to 
make  certain  improvements  and  charge  the  ex- 
pense to  tbe  adjoining  owner,  if  be  fails  to  make 
tbe  same  after  written  notice  has  been  **  personal- 
ly given  *'  to  him,  the  notioe  is  not  properly  served 
by  leaving  it  at  bis  residence,  although  it  af ter- 
wards  came  to  his  bands.  Simons  v.  Gardiner,  0  B» 
1.255. 

A  statutory  requirement  tbat  a  person  shall  have 
'*  notice  in  writing  **  is  not  satisfied  by  simply  read- 
ing the  notice  to  tbe  person  but  a  copy  thereof 
must  be  left.    Hart  v.  Gray,  8  Sumn.  8M. 

A  statute  requiring  a  party  taking  a  deposition 
to  ''  either  cause  personal  notice  to  be  given  by  tbe 
magistrate  taking  such  deposition  to  the  adverse 
party,  or  a  citation  signed  by  a  Justice  to  be  served 
on  tbe  adverse  party  In  tbe  same  manner  as  a  writ 
of  summons,**  i.  e.  by  copy,  is  not  satisfied  by  tbe 
officer  serving  a  citation  merely  reading  it  to  tbe 
party  to  be  notified.    Fitts  v.  Whitney.  32  Vt.  588. 

Under  a  statute  providing  that  a  notice  "  shall  be 
served  personally,  or  by  copy  left  with  or  at  tbe 
usual  place  of  abode  of  each  occupant  **  it  may  be 
served  by  reading  it  to  the  person  to  be  served. 
Green  v.  State,  50  Wis.  583. 

Tbe  court  said,  *'0f  course,  leaving  aoopy  witb 
the  occupant  would  be  personal  service,  as  ordina- 
rily understood,  but  it  is  not  tbe  only  method  of 
personal  service.  Here  the  Legislature  have  ex- 
pressly prescribed  this  method  in  addition  to  per» 
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liverj  of  a  copy  of  the  notJce  to  an  a^ent  duly 
auttaoiized  to  receive  it,  or  from  circumstauces 
juatif ylng  an  Inference  of  the  actual  delivery  of 
a  copy  lo  the  person  to  be  affected  thereby. 

£•  The  return  showed  that  the  only 
on  oonie  reaidents  assessed 
hy  leavin^f  a  copy  of  the  notice  at 
their  residence  with  a  member  of  the  family. 
HeidU  that  this  did  not  show  the  service  re- 
quired by  the  statute. 

(November  17, 1881.) 

ERROR  to  the  Supreme  Court  to  review  a 
judgment  coDfirmiog  proceedings  for  the 
laying  out  of  a  highway  and  the  ascertainment 
of  the  damages  and  assessment  of  benefits. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr,  Geor§re  M.  Robeson  for  plaintiff  in 
error. 

Meners,  John  Bellstab  and  WUliam  M. 
Lanning  for  defendant  in  error. 

Magie»   J,,  delivered  the  opinion  of  the 
courl: 
The  principal  question  presented  in  this  case 


was  raised  by  a  reason  filed  on  the  return  of 
the  certiorari  in  the  supreme  court,  objecting 
to  the  assessment  upon  plaintiff  la  error  on  the 
ground  that  certain  notices  had  not  been  given 
as  required  by  law.  The  law  regulating  the 
mode  in  which  lauds  in  the  city  of  Trenton 
may  be  uiken  and  condemned  for  public  high- 
ways and  assessments  may  be  imposed  to  pay 
for  the  same,  is,  in  the  respect  now  in  question, 
contained  in  the  provisions  of  the  "Act  to  Pro- 
vide for  the  More  Efficient  Government  of  tho 
City  of  Trenton,"  approved  March  19,  1874, 
(Laws  1874,  p.  831.)  By  the  terms  of  that 
Act  a  board  of  assessors  is  required  to  first  as- 
sess the  damages  sustained  by  each  owner  of 
land  taken,  including  the  value  of  such  land, 
and  to  next  assess  the  amount  of  such  dam- 
ages upon  lands  benefited,  and  to  then  report, 
their  action  on  both  assessments  to  the  com- 
mon council.  By  section  83  of  the  Act  the- 
common  council  is  required  within  a  month 
from  the  presentation  of  the  report,  **  tocauso 
a  notice  of  the  proportion  of  said  assessment 
and  costs  to  be  served  upon  every  person,  hia 
or  her  guardian  or  legal  representative,  against 
whom  the  same  is  made,  and  whose  residence- 


fional  servloe  and  have,  therefore,  pretty  clearly 
fibown  that  by  declaring  that  the  notice  may  be 
personally  served,  they  meant  to  include  some- 
thing other  and  different  than  leaving  a  copy  with 
the  occupant." 

In  Stlllweli  V.  Kennedy,  51  Hun,  114,  it  is  held 
thfit  under  the  statute  requiring*  the  poor  officer  of 
aciiy  upon  being  mformed  by  a  county  superin- 
tendent of  the  poor  that  a  pauperis  being  sup- 
ported at  his  city^  expense  to  **  nonfy  "  the  super- 
intendent that  he  denies  the  liability  of  his  city,  if 
he  desires  to  contest  it,  personal  service  ot  a  notice 
upon  the  superintendent  is  not  necessary  but  that 
receipt  of  the  notice  by  mail  in  due  time  is  suffi- 
cient. 

Section  426  of  the  New  York  Code  of  Qvil  Pro- 
cedure provides  that  personal  service  of  a  sum- 
mons upon  a  defendant  being  a  natural  person  be 
made  by  delivering  a  copy  thereof  **  to  the  defend- 
ant in  person.'* 

The  delivery  of  a  summons  to  the  right  defendant 
by  one  upon  whom  it  was  served  by  mistake  at  the 
house  of  the  defendant  is  not  personal  service 
thereof.  Williams  v.  Van  Yalkenburg,  16  Uow. 
Pr.  132. 

In  Van  Rensselaer  v.  Palmatier,  2  How.  Pr.  24, 
the  defendant  concealed  himself  from  the  sherilT 
who  had  process  to  serve  on  him.  The  sheriff  de- 
livered the  process  to  a  person  occupying  a  part  of 
defendant's  house  and  requested  him  to  give  it  to 
the  defendant.  The  defendant  told  such  person  to 
take  the  process  back  to  the  sheriff  with  the  state- 
ment that  it  had  been  served  on  the  wrong  man. 
The  paper  never  came  to  the  hands  of  the  defend- 
ant although  he  did  not  deny  knowledge  of  its  con- 
tents.   This  was  held  not  valid  personal  service. 

In  Waliis  v.  Lott,  15  How.  Pr.  507,  a  motion  to  set 
aside  a  Judgment  for  irregular  service  was  denied 
been  lice  (forsooth)  It  appeared  that  the  defendant 
recelt'ed  the  summons  the  next  day  after  it  was 
Fcrved  upon  another  person  by  mistake,  and  more 
than  twenty  days  before  Judgment  was  entered, 
and  because  he  consulted  counsel  as  to  the  suffi- 
ciency of  such  service,  and  allowed  considerable 
time  to  elapse  before  making  the  motion. 

A  service  forcibly  made  by  thrusting  the  papers 
Into  the  bosom  of  the  person  to  be  served  is  void. 
In  case  such  person  refuses  to  receive  them  after 
being  informed  of  their  nature  valid  personal  ser- 
vice may  be  effected  by  leaving  them  in  any  appro- 
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priate  place  in  his  presence.  Davison  v.  fiaker,  24 
Uow.  Pr.  89. 

In  Van  Rensselaer  v.  Petric,  2  How.  Pr.  94,  it  was 
held  that  to  consiltute  valid  C^raonal  service  of 
declarations,  ^'  they  should  have  been  given  or  of- 
fered to  the  defendant,  within  his  reach,  or  laid 
down  within  his  reach." 

Placing  the  paper  on  the  defendant's  shoulder 
after  he  had  refused  to  receive  it  is  valid  service- 
thereof.    Bell  V.  Vincent.  7  Dowl.  &  R.  283. 

In  Nlles  V.  Vanderzee,  14  How.  Pr.  547,  a  special 
term  decision.  It  appeared  that  after  the  com- 
mencement of  publication  for  constructive  service- 
of  the  summons  in  an  attachment  suit  against  an 
absconding  debtor,  the  latter  returned  and  in  an- 
swer to  an  inquiry  as  to  the  amount  claimed  waa 
banded  a  copy  of  the  summons  and  complaint  by 
the  pialntitr*8  attorney  which  he  examined  but  laid 
down  and  refused  to  retain.  It  was  held  that,  in« 
asmuch  as  the  plaintiffs  attorney  did  not  inform 
the  defendant  that  it  was  intended  to  abandon  the 
service  by  publication  and  to  rely  upon  the  per- 
sonal service,  entry  of  Judgment  aa  upon  personal 
service  was  irregular. 

There  is  no  valid  personal  service  of  the  sum- 
mons and  complaint  where  after  receiving  and  ex- 
amining them  the  defendant  handed  them  back  to 
the  person  attempting  to  make  the  service,  who 
carried  them  away  without  offering  to  leave  copies. 
Beekman  v.  Cutler,  2  N.  Y.  Code  Kep.  51. 

An  admission  of  service  of  a  summons  and  com- 
plaint will  not  support  a  Judgment  unless  itstatea 
that  they  were  personally  served,  iiead  v.  French, 
28N.  Y.285. 

Under  Neb.  Code  Civ.  Proo.  072,  providing  that 
**an  acknowledgment  on  the  back  of  the  summons, 
.  .  .  is  equlvaieuc  to  a  service,"  such  acknowledg- 
ment, although  made  in  another  state,  is  equivalent 
to  actual  legal  service  of  such  summons  by  the 
sheriff  to  whom  it  is  addressed,  made  in  his  proper 
ball  wick.    Cheney  v.  Harding,  21  Neb.  66. 

Leaving  a  notice  of  appeal  on  a  table  in  an  attor-^ 
ney^s  office  in  the  presence  of  the  attorney  who  re- 
'  fused  to  receive  it  is  a  sufficient  service  thereof. 
Nathan  v.  Sutphen,  68  CaL  287. 

Delivery  of  a  notice  of  appeal  to  an  attorney 
which  is  returned  to  the  party  serving  with  the- 
understanding  that  the  latter  shall  serve  it  on  tha 
client,  is  not  service  thereof  on  the  attorney,L 
Earll  V.  Chapman,  8  £.  D.  Smith,  21ft.         J.  Q.  Q. 
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h  Id  Aald  city,  and  also  to  cause  like  notice, 
directed  to  such  persons  as  do  not  reside  in 
said  city,  to  be  inserted  in  one  or  more  of  the 
newspapers  of  said  city  for  the  space  of  one 
month.  It  is  also  provided  that,  if  within 
two  months  from  the  presentation  of  the  re- 
port, two  thirds  of  the  persons  assessed  file 
with  the  city  clerk  their  refusal  in  writing  to 
agree  to  the  assessments,  no  proceeding  to  en- 
force their  collection  shall  be  had;  but  if  with- 
in that  period  no  such  refusal  is  filed,  the 
assessments  become  binding  and  conclusive. 
They  may  be  collected  by  action,  or  by  sale  of 
the  land  m  respect  to  which  they  were  made. 
While  the  Act  does  not  expressly  declare  that 
the  assessments  will  thus  become  binding  only 
in  case  notice  to  those  assessed  has  been  given  as 
required,  vet  this  intent  is  so  plain  that  it  was 
conceded  in  the  argument  that  such  construc- 
tion must  be  given  to  these  provisions.  The  Leg- 
islature may  prescribe  how  such  notices  may 
be  given,  ^be  mode  prescrit)ed  must  be  strict- 
ly followed,  and  the  proceedings  must  show 
the  prescribed  notice.  State  v.  Ovttenherg^  88 
N.  J.  L.  419;  8taU  v.  ElizaheUi,  40  N.  J.  L. 
274;  White  v.  Bayonne,  49  N.  J.  L.  311, 6  Cent. 
Hep.  686.  When  no  mode  of  giving  notice  has 
been  prescribed,  it  was  also  conceded  that  what 
is  called  '^personal  service"  is  required,  and 
mast  appear.  The  Trenton  charter  directed 
notice  to  nonresidents  to  be  given  by  publica- 
tion; to  residents,  to  be  given  by  service  on  them, 
which  must  be  construed  to  be  personal  ser- 
vice. The  return  shows  that  assessments  were 
imposed  on  sixteen  persons,  of  whom  one  was 
nonresident,  and  the  others,  including  the 
plaintiff  in  error,  were  residents.  It  also  shows 
that  the  common  council  directed  the  city  clerk 
to  give  notice  to  them  in  the  manner  required 
by  the  charter.  How  he  gave  the  notices  only 
appears  by  his  unverified  report  to  the  council. 
I  cannot  discover  that  the  charter  makes  the 
service  of  such  notices  a  part  of  his  ofiicial 
duty,  and  so  within  the  sanction  of  his  official 
oath.  Had  the  council  directed  any  citizen  to 
serve  these  notices,  and  then  acted  upon  his 
letter  stating  the  manner  of  service,  the  cases 
would  seem  to  be  undistinguishable.  But  this 
objection  was  not  argued,  and  has  not  been 
considered.  Assuming  that  the  report  of  the 
city  clerk  properly  exhibits  the  mode  of  ser- 
vice of  the  notices,  it  thus  appears  that  the 
only  service  upon  the  nonresident  was  by 
mailing  a  copy  of  the  notice  to  his  address  at 
Woodbury,  N.  J.  This  was  obviously  not  a 
compliance  with  the  Act,  which  required  in 
that  case  notice  to  be  given  by  publication  in 
a  newspaper. 

It  further  thus  appears  that  service  of  the 
notice  on  ten  of  the  residents  assessed,  includ- 
ing the  plaintiff  in  error,  was  only  made  by 
leaving  a  copy  of  the  notice  at  the  person's  res- 
idence, with  a  member  of  the  family.  It  is 
contended  that  this  does  not  show  such  service 
as  is  required  by  the  Trenton  charter.  Personal 
service,  within  the  meaning  of  such  acts,  is  to 
be  distin^Kuished  on  one  hand  from  what  may 
be  called  "official  service."  such  as  the  personal 
service  of  a  summons  in  an  action  at  law, 
which  is  required  to  be  made  by  the  officer 
on  the  defendant  in  person;  and,  on  the  other 
band,  from  substituted  or  constructive  service, 
which  is  such  as  by  law  conclusively  results 
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from  the  performance  of  certain  prescribed 
acts,  such  as  publication,  posting,  and  the  like. 
The  service  required  by  this  and  similar  stat- 
utes need  not  be  made  by  an  official  or  in  any 
particular  mode.  If  the  required  notice  ifl 
conveyed  to  the  person  to  be  affected  thereby, 
it  is  sufficient.  When  a  question  of  such  ser- 
vice arisen  in  a  court  of  law  on  the  trial  of  aa 
issue,  evidence  of  actual  delivery  to  the  party 
in  person  is  conclusive  proof.  But,  in  the  ab- 
sence of  such  direct  evidence,  indirect  or  cir- 
cumstantial evidence  would  be  admissible,  and, 
if  it  justified  a  reasonable  inference  that  the 
notice  came  to  the  hands  of  the  party  to  be 
affected,  would  be  sufficient  proof.  Whether 
the  required  service  has  been  made  in  a  pro- 
ceeding like  that  before  us  must  be  determined 
by  the  facts  appearing  in  the  return.  It  will 
not,  however,  follow  that  the  service  must  be 
pronounced  insufficient  because  it  is  not  stated 
that  the  notice  was  actually  delivered  to  the 
person  assessed  in  person;  for  if  the  facts  stated 
justify  a  reasonable  inference  that  the  notice 
actually  came  to  his  hands,  in  the  absence  of 
counter- proof ,  that  inference  should  be  drawn. 
Moreover  it  cannot  admit  of  doubt  that  a  per- 
son to  be  affected  by  such  a  notice  may  ex- 
pressly authorize  an  agent  to  receive  such  ft 
notice  for  him,  and  that  delivery  of  the  notice 
to  such  an  a^^ent  would  be  a  delivery  to  his 
principal,  which  would  be  a  personal  service, 
within  the  meaning  of  such  statute.  But  the 
existence  of  an  agency,  and  tho  authority  of  an 
agent,  may  be  imitliea  from  the  acts  and  con- 
duct of  the  principal.  t3o  if  the  facts  stated 
raise  the  implication  of  an  agency,  with  au- 
thority to  receive  such  a  notice  for  the  princi- 
pal, delivery  of  the  notice  to  the  agent  so 
authorized  would  also  be  sufficient  service 
thereof. 

Similar  views  have  been  taken  by  English 
courts  in  the  respect  to  the  service  of  notice  to 
quit,  which  in  order  to  terminate  certain  ten- 
ancies must  be  served  upon  the  tenant.  In 
Buroee  v.  Lucas,  5  Esp.  153,  Lord  Ellenbor^ 
ough  held  that  proof  that  such  a  notice  was 
left  at  the  house,  where  the  tenant  lived 
would  not  sufficientlv  establish  its  service. 
But  in  Smith  v.  Clark,  9  Dowl.  P.  C.  203, 
where  the  proof  was  that  notice  had  been  de- 
livered to  the  wife  of  the  tenant  at  the  door  of 
his  house,  she  being  informed  that  it  was  a 
notice  for  him,  it  was  left  to  the  jury  to  say 
whether  an  actual  delivery  should  not  be  in- 
ferred. The  verdict  showed  that  the  jury 
found  that  there  had  been  due  service  of  the 
notice,  and  L^  Penman  held  that  the  infer- 
ence could  properly  be  drawn  from  the  facts. 
Of  like  import  are  the  cases  of  Griffiths  v. 
Marsh,  4  T.  R.  464;  Doe  v.  Dunbar,  Mood.  & 
M.  10;  Doe  v.  Watkins,  7  East,  551;  Widgerv, 
Brouming,  2  Car.  &  P.  523;  Prior  v.  Ongl^, 
10  C.  B.  25.  In  Tanham  v.  Nicholson,  L.  ft. 
5  H.  L.  561,  it  was  held  in  the  house  of  lorda 
that  when  a  tenant  was  shown  to  have  an  agent 
empowered  to  receive  all  communications  for 
him  the  delivery  of  a  notice  to  quit  to  such  an 
agent  was  effectual  service  on  the  tenant. 
Ljrd  Westbuiy  held  that,  if  the  circumstan- 
ces were  insufficient  to  establish  an  agency, 
they  might  raise  a  presumption  of  actual  de- 
livery of  the  notice  to  the  tenant,  which  in  the 
absence  of  contradiction  would  be  sufflcienV 
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When  a  question  arose  In  our  supreme  court 
Id  respect  to  the  proper  mode  of  serving  a  rule 
of  court  on  a  defendant  corporation,  it  was 
said  by  the  learned  justice  who  delivered  the 
opinion  that  if  adefendant  was  an  individual 
such  a  rule  must  be  served  on  him  personally, 
but  if  he  had  appeared  by  attorney  the  ser- 
vice might  be  made  on  the  attorney.  Dock  v. 
mUabethtown  Steam  Mfg.  C^.  84  K  J.  L.  812. 
But  this  does  not  carry  the  inference  that, 
when  no  attorney  had  appeared,  such  service 
could  only  be  establishea  by  proof  of  an  actual 
delivery  to  defendant  in  person.  The  service 
upon  the  attorney  was  sufBcient,  because  he 
waa  defendant's  agent  in  the  suit.  On  like 
.grounds  the  sufficiency  of  a  service  upon  any 
agent  duly  appointed  and  authorized  may  be 
austained,  and  the  view  is  not  inconsistent  with 
the  admission  of  proof  of  service  from  circum- 
atancca  from  which  actual  delivery  may  be  in- 
ferred. 

While,  therefore,  I  conclude  that  the  conten- 
tion in  behalf  of  plaintiff  in  error  that  the  serv- 
ice of  the  notices  in  question  upon  bim  and 
-other  residents  of  Trenion  must  appear  to  be  of 
that  sort  which  is  called  personal  must  be  sus- 
lained,  I  do  not  agree  that  such  service  will 
-only  appear  by  a  statement  of  actual  delivery 
thereof  to  them  in  person.  On  the  contrarv  1 
-deem  that  such  service  would  appear  either 
from  the  fact  of  delivery  to  a  duly  accredited 
■agent  to  receive  such  notice  or  from  circum- 
atances  justifying  an  inference  of  actual  deliv- 
ery. But,  looked  at  in  this  light,  it  is  obvious 
the  proceeding  before  ua  does  not  show  any 
sufficient  service  of  notice  on  the  persons  as- 
sessed who  were  residents.  The  only  fact  stated 
is  that  a  copy  was  left  at  the  residence  with  a 
member  of  the  family.  It  does  not  appear  of 
what  age  or  degree  of  intelligence  the  member 
•of  tht:  family  was,  nor  whether  accustomed  to 
receive  communications  for  the  person  affected 
l)y  the  notice.  There  is  nothing  therefore, 
which  shows  delivery  to  an  accredited  agent. 
Nor  is  the  single  circumstance  which  is  stated 
sufficient  to  justify  an  inference  of  the  actual 
delivery  of  a  notice.  This  conclusion  is  fatal 
to  the  assessment  imposed  on  the  plaintiff  in 


error.  But  if  that  amessment  be  set  aside,  and 
the  award  for  lands  taken  remain  undisturbed, 
plaintiff  in  error  may  collect  from  the  city  the 
amount  thereof.  Unless  that  amount  can  by 
some  subsequent  proceeding  be  imposed  on 
lands  benefited  according  to  tbe  plain  intent  of 
the  charter,  the  city  cannot  reimburse  itself. 

Extensive  powers  have  been  given  to  the 
courts  by  the  "general  Act  respecting  taxes, 
assessments,  and  water-rates"  (Supp.  Rev.  602) 
to  reimpose  any  defective  assessment  upon 
lands  in  fact  liable  thereto.  Bo  under  other 
general  Acts  a  partial  reassessment  mav  be 
made  by  the  city.  But  the  charter  of  Tren- 
ton is  peculiar.  Power  has  been  given  the  city 
to  condemn  lands  for  public  streets,  and  to  as- 
sess tbe  expense  on  lands  benefited;  but  if  two 
thirds  of  those  assessed  object  in  the  specified 
mode  the  assessments  for  benefits  cannot  be 
collected.  Moreover  the  city  mav  within  a  sped* 
fled  Ume  abandon  the  proposea  improvement, 
when  the  right  of  the  owner  to  collect  the 
award,  and  the  right  of  the  citv  to  take  the 
land,  will  cease.  Section  84.  These  peculiar 
features,  designed  for  the  relief  of  the  assessed 
and  of  the  citv,  remove  this  case  out  of  the 
operation  of  the  first  Act  above  referred  to. 
For  these  lands  are  not  at  all  events  subject  to 
these  assessments,  but  onlv  in  case  the  due 
proportion  of  the  assessed  fail  to  object,  and 
the  city  does  not  exercise  its  option  of  aban- 
doning the  improvement.  Tbe  right  to  object, 
and  to  have  all  parties  interested  so  noticed 
that  they  may  object,  and  the  right  to  aban- 
don, ought  not  to  be  taken  from  the  panics, 
Those  rights  can  only  be  preserved  by  setting 
aside  the  whole  report,  so  that  a  new  report 
can  be  made;  for  they  can  only  be  exercised 
within  a  limited  time  after  the  presentation  to 
council  of  the  report.  The  whole  report,  with 
the  resolution  of  January  21,  1890,  shoulci  be 
set  aside. 

Other  objections  to  the  proceeding  were 
strongly  urged  in  argument,  but  on  consider- 
ation no  error  has  b^n  discovered  in  the  de- 
termination of  the  supreme  court  thereon. 

The  judgment  must  be  reversed. 


MIC^ESOTA  SUPREME  COURT. 


Annie  PURCELL,  Jieept., 

V. 

ST.  PAUL  CITY  R.  CO.,  Appt. 

( Mhin. ) 

'^1.  If  the  ne^lifl^enee  of  a  earpier  place 
a  pwiMienger  In  a  poflitlon  of  sum  ap- 
parent Imminent  peril  as  to  cause  f  rtgbt, 
and  tbe  fright  causes  nervous  oonvnilsiODs  and 
illness,  the  nepliaence  is  the  proximate  cause  of 
the  injury,  and  the  injury  Is  one  for  whlob  an 
action  may  be  brought. 

*Head  notes  by  GzxiFZLUln,  Ch,  J, 


2.  A  pasaenser  ii^nred  by  ne^ll^enee 
of  the  carrier  Ifl  entitled  to  recover  to 

the  full  extent  of  the  injury  so  caused,  without 
regard  to  whether,  owing  to  his  previous  condi- 
tion of  health,  he  is  more  or  less  liable  to  injury, 

(January  18, 180B.) 

APPEAL  by  defendant  from  an  order  of  the 
District  Court  for  Ramsey  County  over- 
ruling a  jreneral  demurrer  to  the  complaint  in 
an  action  brought  to  recover  damages  for  per- 
sonal injuries  alleged  to  have  resulted  from 
defendant's  negligence.  Affirmed. 
The  facts  are  stated  in  the  opinion. 


NOTB.— F6r  a  note  on  fright  as  a  basis  of  a  cause 
-of  aot10D«  see  Bwlng  v.  Pittsburgh,  C.  C.  &  St.  L.  H. 
Co.  (Pa.)  14  L.  B.  A.  006.  in  which  case  it  was  held 
that  fright  alone  was  not  the  basis  of  a  cause  of 
«ction  although  that  case  was  distinguishable  from 
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this,  being  one  in  which  a  woman  was  frightened 
by  cars  thrown  by  colli«ion  against  her  dwelling- 
house,  and  did  not  Involve  the  duty  of  a  earner 
towaid  a  passenger* 


See  also  23  L.  R.  A.  774. 
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Minnesota  Suprbuk  Court. 


Jan.,. 


Mr,  Henry  J.  Hom»  for  appellant : 

The  alleged  negligence  of  the  defendant  was 
not  the  natural  aod  proximate  cause  of  the  in- 
juries complained  of. 

The  plaintiff  evidently  assigns  her  fright  or 
mental  distress  as  the  direct  consequence  of 
the  alleged  negli^rence  of  the  defendant,  and 
the  alleged  physical  injury  which  ensued  as 
the  consequence  of  the  fright. 

It  appears,  also,  that  tne  plaintiff  was  in 
that  delicate  condition  in  which  one  so  situated 
is  susceptible  to  groundless  alarms,  and  which 
accounts  more  naturally  and  fairly  for  her  al- 
leged grievance  than  the  conduct  of  the  de- 
fendant 

Johnson  v.  WdU,  Fargo  dt  Co.  6  Ncv.  234,  3 
Am.  Rep.  245;  Phillips  v,  Dickerson,  85  111.  11, 
28  Am.  Rep.  607;  Canning  v.  WiUiamstown, 
1  Cush.  452;  Lehman  v.  Brooklyn  R.  Co.  47 
Hun,  355;  Widstein  v.  Mohlman,  25  N.  Y.  S.  R. 
691:  Flemington  v.  Smithers,  2  Car.  &  P.  292; 
Victorian  R.  Comra,  v.  Coultaa,  13  App.  Cas. 
222;  Benner  v.  Canfleld,  86  Minn.  90;  Keyesv. 
Minneapolis  A  St,  L.  R,  Co.  Id.  290;  8  Suth. 
Damages.  259,  260,  nota  5;  2  Greenl.  Ev.  § 
267;  Cooley,  Torts,  2d  ed.  p.  29. 

In  an  action  against  a  common  carrier  for 
injuries  sustained  by  a  passenger,  an  instruc- 
tion allowing  the  jury  in  estimating  damages  to 
consider  the  character  of  the  plaintiff's  "pain 
of  mind,"  aside  and  distinct  from  his  bodily 
suffering,  is  error. 

Johnson  v.  WeUs,  Fargo  dt  Co.  supra. 

One  who  obtains  property  by  duress  of 
threats  is  not  liable  for  consequential  mental 
distress  and  physical  suffering  caused  by  such 
distress  as  such  damages  aie  too  remote. 

WuUtcin  V.  Mofiiman,  supra. 

The  mental  distress  and  anxiety  which  may 
be  proved  in  actions  for  personnl  injuries  is 
conlined  to  such  as  is  connected  with  the  bodily 
injury. 

Keyes  v.  Minneapolis  db  St,  L,  B.  Co,,  and 
Benner  v.  Canfleld,  supra, 

Messrs,  Johnston  W.  Straig^ht,  and 
Leonard  A.  Straight  for  respondent: 

The  physical  bodily  injury  complained  of 
and  caused  to  the  plaintiff  was  the  direct  and 
proximate  result  of  the  negligent,  careless,  and 
tortious  act  of  the  defendant. 

An  efficient  adequate  cause  being  found  it 
must  be  considered  the  true  cause,  unless  some 
other  cause  not  incident  thereto,  but  indepen- 
dent of  it  is  shown  to  have  intervened  lietween 
it  and  the  result. 

Milwaukee  db  St.  P,  B.  Co.  v.  Kellogg,  94  U. 
8.  475,  24  L.  ed.  259. 

If  the  state  of  facts  complained  of  was 
brought  about  through  the  negligence  of  de- 
fendant and  it  produced  directly,  without  an 
efficient  intervening  cause,  the  bodily  Injurv 
complained  of,  then  clearly  the  defendant  is 
liable.  The  new  cause  or  force,  if  any.  was 
set  in  motion  bv  the  first,  original  cause,  the 
negligent  act  of  the  company,  and  therefore 
the  bodilv  injury  complained  of  comes  equally 
within  the  rule  and  the  authorities,  whether 
the  effect  was  produced  directly  upon  the  body 
of  plaintiff  or  through  the  medium  of  the  mind 
and  nervous  system. 

Monioya  v.  London  Assur,  Go,  6  Exch.  451; 
Smith  V.  St.  Paul,  M.  dk  M.  B.  Co.  30  Minn. 
169;  Pennsylvania  R  Co,  v.  Aspell,  23  Pa.  147; 
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East  Tennessee,  V.  db  O.  /?.  Co.  v.  Loekhart,  7»» 
Ala.  815;  Boree  v.  Daurille,  53  Vt.  188;  (Hirer 
V.  LaValle,  86    Wis.  592;  Brown  v.  Chicago, 
M.  dk  St.  P,  B.  Co.  54  Wis.  851;  Seger  v.  Bark- 
hamsted,  22  Conn.  290;   Ford  v.  Monroe,  20 
Wend.  211;  McKinny  v.  Chicago  dt  N.  W,  B. 
Co,  44  Iowa.  322,  24  Am.  Rep.  748;   Williams 
V.  Vanderbilt,  28  N.  Y.  217,84  Am.  Dec.  8*8, 
Sneesby  v.  Lancashire  db  V.  B.  Co.  h.R,  1  Q. 
B.  Div.  42;  Lund  v.  Tyngsboro,  11  Cush.  563. 
59  Am.  Dec.  159;  Montoya  v.  London  Assur, 
Co.  and  Milwaukee  db  St.  P.  B.  Co,  v.  Kellogg^ 
supra;  Fent  v.  Toledo,  P.  db  W,  B.  Co.  59  111. 
349;  2  Redf.  Railways,  4th  ed.  288;  Wharton^ 
Neg.  §§  93,  94. 

GiUlllan.  Ch.  J.,  delivered  the  opinion' 
of  the  court : 

Appeal  from  on  order  overruling  a  general 
demurrer  to  the  complaint.     From  the  com- 
plaint it  appears  that  the  plaintiff  was  a- 
passenger  on  one  of  defendant's  cars  run- 
ning upon  its  line  on  Jackson  street,   St. 
Paul ;  that,  when  the  car  reached  the  intersec- 
tion of  that  line  with  the  defendant's  cable- 
car  line  running  on  East  Seventh  street,  the- 
persons  in  charge  of  it  negligently  attempted 
to  cross,   and  aid  cross,    the  cable  line  in- 
front  of  a  then  near  and  rapidly  approaching 
cable  train  thereon;  that  a  collision  seemed 
so  imminent  and  was  so  nearly  caused,  that. 
the  incident  and  attending  confusion  of  ring- 
ing alarm-bells  and  passengers  rushing  out 
of  the  car  caused  to  plaintiff  sudden  fright 
an(f  reasonable  fear  of  immediate  death  or 
great  bodily  injury,  and  that  the  shod^  thua 
caused  threw  her  into  violert  convulsions, 
and  caused  to  her  she  being  then  pregnant, 
a  miscarriage,  and  subsequent  illness.    The 
complaint  shows  a  duty  on  the  part  of  the 
defendant  to  exercise  the  highest  degree  of 
care  to  carrv  the  plaintiff  safely,    it  also- 
shows  negligence  in  respect  to  that  duty, 
and.  if  the  negligence  caused  what  the  law 
regards  as  actionable   injury,  the  action  is- 
well  brought.     Of  course,  negligence  with- 
out injury  gives  no  right  of  action.     On 
the  argument  there  was  much  discussion  of 
the  question  whether  fright  and  metal  dis- 
tress alone  constitute  such  injury  that  the 
law  will  allow  a  recovery  for  it.    The  ques- 
tion is  not  involved  in  the  case.    So  it  may 
be  conceded  that  any  effect  of  a  w^rongful 
actor  neglect  on  the  mind  alone  will  not- 
furnish  ground  of  action.     Here  is  a  phv- 
sical  injury,  as  serious,  certainly,  as  would 
be  the  breaking  of  an  arm  or  a  leg.     Does 
the  complaint  show  that  defendant  s  negli- 
gence was  the  proximate  cause  of  that  injury? 
If  so,  the  action  will,  of  course,  lie.     What 
is   in  law  a  proximate  cause   is  well  ex- 
pressed in  the  definition,  often  quoted  with 
approval,  given  in  Mihoaukee  db  St.  P.   B. 
Co.  V.  Eelhgg,  94  U.  8.  469,  24  L.  ed.  256,  as 
follows:    "The  primary  cause  may  be  the 
proximate   cause  of  a  disaster,   though  it 
operate  through  successive  instruments;  as, 
an  article  at  the  end  of  a  chain  may  be 
moved  by  a  force  applied  to  the  other  end, 
that  force  being  the  proximate  cause  of  the 
movement ;  or,  as  in  the  oft-cited  case  of  the 
squib  thrown  in  the  market  place.     Scott  t. 
Shsplierd,  2   W.  Bl.  892.    The  question  al- 
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^ays  is.  Was  there  an  unbroken  oonnection 
between  the  wrongful  act  and  the  injury, — 
a  continuous  operation?  Did  the  facts  con- 
stitute a  continuous  succession  of  events  so 
linked  together  as  to  make  a  natural  whole, 
or  was  there  some  new  and  independent 
cause  intervening  between  the  wrong  and 
the  injury?"  There  may  be  a  succession  of 
intermediate  causes,  each  produced  by  the 
one  preceding,  and  producing  the  one  fol- 
lowing it.  It  must  appear  that  the  injury 
was  the  natural  cousequence  of  the  wrongful 
act  or  omission.  The  new,  independent,  in- 
tervening cause  must  be  one  not  produced 
by  the  wrongful  act  or  omission,  but  inde- 
pendent of  it,  and  adequate  to  bring  about 
the  injurious  result.  Whether  the  natural 
'Connection  of  events  was  maintained,  or  was 
broken  by  such  new,  independent  cause,  is 
generally  a  question  for  the  jury.  In  this 
^»ise  the  only  cause  that  can  be  suggesteJ  as 
intervening  between  the  negligence  and  the 
injury  is  plaintiff's  condition  of  mind,  to- 
wit,  her  fright.  Could  that  be  a  natural, 
Adequate  cause  of  the  nervous  convulsions? 
The  mind  and  Ixxiy  operate  reciprocally  on 
•each  other.  Physical  injury  or  illness 
sometimes  causes  mental  disease,  a  mental 
ahock  or  disturbance  sometimes  causes  in- 
jury or  illness  of  body  especially  of  the 
nervous  system.  Now,  If  the  fright  was  the 
natural  consequence  of — was  brought  about, 
<»used  by — the  circumstances  of  peril  and 
alarm  in  which  defendants  negligence  placed 
plaintiff,  and  the  fright  caused  the  nervous 
abock  and  convulsions  and  consequent  ill- 
ness, the  negligence  was  the  proximate  cause 
of  those  injuries.  That  a  mental  condicon 
•or  operation  on  the  part  of  the  one  injured 
•comes  between  the  negligence  and  injury 
•does  not  necessarily  break  the  requirea  se- 
quence of  intermediate  causes.  If  a  pas- 
senger be  placed,  by  the  carrier's  negligence, 
in  apparent,  imminent  peril,  and,  obeying 
the  natural  instinct  of  self-preservation, 
•endeavor  to  escape  it  by  leaping  from  the 
car  or  coach,  and  in  doing  so  is  injured,  he 


may.  if  there  be  no  contributory  negligenoo 
on  his  part,  recover  for  the  injury,  although, 
had  he  remained  in  the  car  or  coach  ho 
would  not  have  been  injured.  The  endeavor 
to  escape  is  not  of  itself  contributory  negli- 
gence. ^yilson  T.  Northern  Pac,  R,  Co.,  26 
Minn.  278.  In  such  case  tbo\igh,  there 
comes,  as  an  intermediate  cause  between  the 
negligence  and  injury,  a  condition  or  opera- 
tion of  mind  on  the  part  of  the  iniured  pas* 
senger,  the  negligence  is  nevertheless  the 
proximate  cause  of  the  injury.  The  defend- 
ant suggested  that  plaintiff's  pregnancy 
rendered  her  more  susceptible  to  groundless 
alarm,  and  accounts  more  naturally  and 
fairly  than  defendants  negligence  for  the  in- 
jurious consequences.  Certainly  a  woman 
m  her  condition  has  as  good  a  right  to  be 
carried  as  anyone,  and  is  entitled  to  at  least 
as  high  a  degree  of  care  on  the  part  of  the 
carrier.  It  may  be  that,  where  a  passenger, 
without  the  knowledge  of  the  carrier  is  sick, 
feeble,  or  disabled,  the  latter  does  not  owe 
to  him  a  higher  degree  of  care  than  he  owes 
to  passengers  generally  and  that  the  carrier 
would  not  be  liable  to  him'  for  an  injury 
caused  by  an  act  or  omission  not  negligent 
as  to  an  ordinarjr  passenger.  But  when  the 
act  or  omission  is'negligence  as  to  any  and 
all  passengers,  well  or  ill,  anyone  injured 
by  the  negligence  must  be  entitled  to  recover 
to  the  full  extent  of  the  injury  so  caused, 
without  regard  to  whether,  owing  to  his 
previous  condition  of  health,  he  is  more  or 
less  liable  to  injury.'  If  the  recovtry  of  a 
passenger  in  feeble  health  were  to  be  limited 
to  what  he  would  have  been  entitled  to  had 
he  been  sound,  then,  in  case  of  a  destruction 
by  fire  or  wrecking  of  a  railroad  car  through 
the  negligence  of  those  in  charge  of  it,  if 
all  the  passengers  but  one  were  able  to  leave 
it  in  time  to  escape  injury,  and  that  one 
could  not,  because  sick  or  lame,  he  could  not 
recover  at  all.  The  suggestion  mentioned 
would,  if  carried  to  its  logical  consequences, 
lead  to  such  a  conclusion. 
Order  affirmed. 
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aetton  at  law  on  a  lost  nof^otlable 
note  cannot  b^  mnintalned  although  the  ioes 
happened  after  maturity. 


(October  26, 1801.) 

MOTION  by  plaintiff  for  new  trial  upon  a 
bill  of  exceptions  taken  at  the  Trial  Term 
during  the  trial  of  an  action  upon  a  promissory 
note.     New  trial  refused. 
The  facts  are  stated  in  the  opinion. 
Mr.  J.  J«  Darlin^^n  for  plaintiff ,  in  sup- 
port of  the  motioQ. 
Mr,  H*  E.  Davis  for  defendant,  contra. 


NOTB.— B/ffM  of  €ictU>n  at  law  on  }o$t  negotiabU  1 

paper. 

In  seyenU  states  as  well  as  In  Bnffland  statutes 
oow  provide  ezpresdy  for  bringing  actions  on  lost 
Mils  and  notes  or  other  Instrumenta,  but  In  some 
Jorlsdiotlons  the  question  Is  still  one  to  be  deter- 
tnlned  by  the  deolslonB. 

Ncn-^negotiahU  paper* 
If  a  note  1i  not  negotiable,  an  action  at  law  will 
16  L.  a  A. 


ife  upon  it  after  it  is  lost;.  Wain  y.  Bailey,  10  Ad. 
&  El.  610. 

Where  the  nesrotlabillty  of  a  promissory  note  is 
restralDed  by  statute,  a  recovery  on  a  lost  note 
may  be  had  in  an  action  at  law.  Resmolds  v. 
Freneb,  8  Vt.  85. 80  Am.  Dec.  466;  Clark  y.  Reed.  U 
Smedes  A  M.  554;  Wofford  y.  Holmes  Oounty  Board 
of  Police.  44  Miss.  679. 

So  a  sealed  note  not  being  negotiable,  a  tnit  at 
law  may  be  brought  upon  it  after  its  Iom.  Whito> 
side  y.  Wallace,  B  Speer,  L.  lfl8L 


See  also  24  L.  R.  A.  444;  38  L.  R.  A.  843 ;  40  L.  R.  A.  244. 
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James*  J.,  delivered  the  opinion  of  the 
court' : 

The  papers  In  this  cause  having  been  mis- 
laid or  lost,  it  is  heard  upon  stipulation  of 
the  attorneys  of  the  parties  that  the  state  of 
the  record  was  as  follows : 

"The  action  was  upon  an  alleged  promis- 
sory note  of  the  defendant,  dated  Washington, 
I>.  C.  September  26,  1876,  promising  to  pay 
to  Ann  Joyce,  or  order,  twelve  months  alter 
date  $512.65,  for  value  received,  with  in- 
terest until  paid,  at  the  rate  of  6  per  cent  per 
annum,  payable  at  the  National  Metropolitan 
Bank,  and  indorsed  by  the  said  Ann  Joyce 
to  the  plaintiff.  The  declaration  contained 
a  special  count,  in  the  usual  form,  upon  the 
•aid  promissory  note,  together  with  the  com- 
mon counts,  and  was  accompanied  by  an 
attachment  in  the  usual  form,  of  certain 
property  interests  of  the  defendant,  based 
upon  his  nonresidenoe  in  the  District  of 
Columbia.  The  pleas  were,  that  the  defend- 
ant was  not  indebted  as  alleged;  that  he 
never  was  indebted  as  alleged ;  that  he  did 
not  promise  as  alleged ;  that  the  cause  of 
action  did  not  accrue  within  three  years; 
and  that  the  said  promissory  note  was  not 


indorsed  by  the  payee,  on  which  pleas  there- 
was  the  usual  joinder  of  issue. 

At  the  trial  below,  the  plaintiff  testified 
that  the  note  was  executed  and  indorsed  as- 
alleged,  that  the  consideration  for  the  note 
was  money  loaned  by  him  to  the  defendant, 
the  payee  being  merely  as  accommodation 
indorser;  that  the  plaintiff  continued   the- 
Uolder  of  said  note  from  the  time  he  received 
it  until  the  time  of  trial ;  that  it  was  dulv^ 
presented,  and  dishonored ;  that  the  defend- 
ant acknowled^d  his  liability  and  promised 
payment  within  three  years  before  action 
brought ;  that,  the  said  note  not  being  paid, 
the  plaintiff  placed  it  for  collection  in  the 
hands  of  John  F.  Riley,  Esq. ,  then  a  mem- 
ber of  the  bar  of  this  court ;  that  the  said 
Riley   subse<}uently    left    the    jurisdiction 
without  having  collected  the  note,    or  re- 
turned it  to  the  plaintiff,  that  the  plaintiff* 
made  diligent  efforts  to  obtain  the  said  note,, 
both  by  correspondence  with  the  said  Riley, 
and- by  having  search  made  among  his  le^l= 
papers  which  remained  in  the  citv,  but  that 
the  said  note  could  not  be  found  and  was- 
hopelessly  lost  and  remained  wholly  unpaid. 
Thereupon,  upon  the  motion  of  the  defend- 


Presumptions, 

A  lost  note  wlU  not  be  presumed  to  bA  nefrotia- 
ble  so  86  to  defeat  an  action  thereon  at  law.  Blade 
▼.  Noland,  12  Wend.  178,27  Am.  Deo.  126;  Lazell  v. 
LaseU,  12  Yt.  448, 86  Am.  Dec.  862. 

The  same  rule  applies  on  an  objection  that  no 
bond  or  indemlty  was  given  which  is  necessary  by 
statute  only  In  case  the  lost  note  was  negotiable. 
Wright  V.  Wright,  64  N.  Y.  487. 

Tt  will  not  be  presumed  that  a  lost  note  was  pay- 
able to  bearer  or  had  been  In  fact  negotiated  by  the 
payee  prior  to  its  loss  if  it  was  payable  to  order. 
Lazell  V.  Lazell,  m/pra;  Ohaudron  v.  Hunt,  8  Stew. 
(Ala.)  81, 20  Am.  Dec.  00. 

Negotiable  paper. 

The  fair  deduction  from  the  decisions  is  that  an 
action  at  law  will  not  lie  upon  a  lost  negotiable  in- 
strument which  had  not  when  lost  become  subject 
in  tbe  hands  of  any  holder  to  such  equities  as 
might  exist  in  favor  of  the  maker. 

In  early  English  cases  ini  which  the  question  of 
jurisdiction  between  law  and  equity  was  not  dto- 
cussed  it  was  held  that  there  could  be  no  re- 
covery on  a  lost  note  without  showing  that  de- 
fendant would  not  be  again  subject  to  pay  it 
Dangerfleld  v.  Wilby,  4  Esp.  150;  Davis  v.  Dodd,  4 
Taunt.  002. 

In  Hart  v.  King,  12  Mod.  810,  an  action  on  a  pro- 
tested bill  that  was  lost  was  held  good  on  defend- 
ant's admission  that  be  drew  it. 

No  action  at  law  lies  on  a  lost  negotiable  bill 
which  has  been  accepted.  Ramuz  v.  Crowe,  1 
Bxch.  167. 

One  who  loses  a  bill  Indorsed  in  blank  which  was 
given  for  a  debt  cannot  sue  either  on  the  bill  or 
for  the  debt.    Chanipion  v.  Terry,  2  Brod.  A  B.  285. 

So  held  also  without  any  showing  as  to  tbe 
Indorsement  of  the  lost  bill.  Crowe  v.  Clay,  9 
Exch.  604. 

If  a  lost  bill  was  indorsed  no  action  at  law  will  lie 
upon  it  even  by  giving  indemnity.  Plerson  v. 
Butchinson,  2  Oampb.  211. 

But  it  is  otherwise  if  the  indorsement  was  special. 
Long  V.  Bailie,  2  Campb.  214,  note. 

The  assignee  of  a  note  which  is  lost  With  a  blank 
Indorsement  upon  it  cannot  sue  thereon  at  law. 
Willis  V.  Oresey.  17  Me.  9. 

An  action  at  law  will  not  lie  on  a  lost  negotiable 
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note  transferable  by  delivery.   Moses  v.  Trice,  Zk 
Gratt  666, 8  Am.  Bep. ««. 

The  fact  that  the  sum  Involved  is  too  small  for  a 
suit  in  equity.will  not  give  a  right  to  sue  at  law  on  a 
lost  note  and  establish  the  loss  byplaintilTs  owa 
oath.  Chancy  v.  Baldwin,  46  K.C.  78;  Grant  v.  Held,, 
Id.  512. 

But  in  several  early  American  oases  an  action 
at  law  was  maintained  on  a  lost  negotiable  bOl  or 
note  without  any  discussion  of  the  question  of  ju- 
risdiction. Robinson  V.  Bank  of  Darien,  18  G a.  65t 
Meeker  v.  Jackson.  8  Yeates,  442;  Aboru  v.  Boe- 
worth.  1 R.  1. 401;  Anderson  v.  Rob6on,S  Bay,  496. 

In  the  Pennsyivana  and  Rhode  Island  cases- 
plaintilTs  own  testimony  was  allowed  to  establish 
the  loss. 

In  Massachusetts  it  is  held  that  an  action  may  be- 
maintained  at  law  upon  a  lost  note  on  giving  suit- 
able indemnity  and  that  tbe  objection  against  the^ 
jurisdiction  of  a  court  of  law  to  order  or  judge  of 
the  sufficiency  of  an  indemnity  is  rather  ideal  than 
solid.    Fales  v.  Russell,  16  Pick.  816. 

In  Connecticut  also  it  is  said  that  an  action  at 
law  will  lie  on  a  lost  negotiable  note  by  giving  in- 
demnity. Bridgeport  v.  MaBonvilte  Mfg.  Co.  84 
Conn.  546,  01  Am.  Dec  744. 

In  this  case,  however,  the  note  was  payable  to* 
order  and  was  not  indorsed. 

In  an  early  Connecticut  case  it  wh%  held  that 
plaintiff  in  an  action  upon  anotewnich  was  not 
produced  must  show  that  if  not  destroyed  at  least 
it  could  not  be  again  collected  of  the  defendant  by 
a  bona  fide  holder,  the  question  of  jurisdiction  waa- 
not  raised.    Swift  v.  Stevens,  8  Conn.  481. 

In  Louisiana,  where  the  civil  law  prevails,  the 
question  of  jurisdiction  as  between  law  and  equity 
on  a  lost  note  does  not  aiiscand  a  suit  will  lie  upon 
it  by  indemnifying  the  defendant  Nagel  v.  Mur- 
not,  8  Mart  488;  Lewis  v.  Petay  vln,  4  Mart  N.  8.  4. 

Paper  overdue  or  othenoiw  nibiect  to  eqwUies, 

On  notes  or  bills  lost  after  they  were  due,  an  ac- 
tion at  law  may  be  maintained.  Thayer  v.  King, 
16  Ohio,  242,  46  Am.  Dec.  671:  Mowery  v.  Mast  14 
Neb.  610;  Sloo  v.  Roberts,  7  Ind.  128;  ElUott  v. 
Woodward,  18  Ind.  188. 

Other  decisions  like  tbe  main  case  hold,  on  tbe- 
contrary,  that  although  a  note  payable  to  bearer 
was  due  at  the  time  it  was  lost  an  action  at  ]aw> 
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tDt*8  oouDsel  liie  justice  presiding  at  the  trial 
struck  out  all  the  testimony  of  the  plaintiff 
coDceming  the  said  note,  against  the  objec- 
tion  of  ihe  plaintiff,  who  Uien  and  there  ex- 
cepted to  said  action  of  the  court. 

"Thereupon  the  plaintiff  further  offered 
to  prove  by  testimony  of  William  G.  Moore, 
Esq.,  notary  public,  that  the  said  notary 
presented  the  said  promissory  note  at  its 
maturity,  at  the  bank  at  which  it  was 
made  payable,  and  demanded  payment  there- 
of, but  was  answered  by  the  discount  clerk, 
"no  funds;"  that  he  thereupon  protested  the 
said  note,  and  made  a  true  copy  thereof, 
which  he  produced  at  the  trial ;  but  the 
Justice  presiding,  upon  the  objection  of  the 
counsel  for  the  defendant,  refused  to  receive 
any  portion  of  the  testimonv  of  said  Wil- 
liam G.  Moore,  to  which  ruling  of  the  court 
the  plaintiff  then  and  there  excepted. 

"Thereupon,  the  plaintiff  offering  no 
further   testimony,  the  attorney  for  the  de- 


fendant moved  the  court  to  direct  a  verdict 
for  the  defendant,  which  motion  the  justice- 
presiding,  against  the  objection  of  the  plain- 
tiff, granted,  and  the  plaintiff  then  and  thero* 
excepted  thereto. 

"A  bill  of  exception,  presenting  the  fore- 
foot ng  facts,  the  rulings  of  the  presiding^ 
justice  and  the  exceptions  thereto  of  tha- 
plaintiff,  was  thereupon  duly  settled  and. 
signed  and  sealed  by  said  justice." 

The  question  to  be  considered  is,  whether 
an  action  at  law  may  be  maintained  against 
the  maker  on  a  lost  negotiable  promissory 
note,  and,  if  it  may  be,  whether  such  an 
action  mav  be  maintained  in  the  circum- 
tances  of  this  case. 

The  plaintiff  refers  to  the. case  of  Boteler 
V.  Dexter,  decided  by  this  court  at  a  recent 
term,  (19  Wash.  L.  Rep.  874,  March  0,  1891,) 
as  an  authority  showing  that  an  action  at  law 
on  a  lost  promissory  note  was  sustained  even 
against  one  whon  was  held  to  have  placed 


cannot  be  brouerbt  by  the  owner  as  the  holder 
could  make  out  prima  facte  a  cause  of  action  and 
the  maker  would  be  exposed  to  the  hazard  of 
ahowing-  the  facts  .by  legal  eridence.  Rowley  v. 
Ball.  8  Cow.  a08. 16  Am.  Deo.  266;  Moses  v.  Trice,  21 
Gratt.  566,  8  Am.  Rep.  600. 

So  chaooery  has  jurisdiction  of  a  suit  on  a  lost 
note  although  it  was  due  when  lost.  Chewninf  v. 
Binjfleton,  2  Hill,  Ch.  871. 

So  in  Bosrland  the  indorsee  of  a  bill  who  has  lost 
it  cannot  recover  at  law  o^ralnst  the  acceptor  al- 
thous^  ft  was  overdue  when  lost  and  :he  offers 
indemnity,  as  by  the  custom  of  merchants,  the  ac- 
ceptor is  entitled  for  his  own  security  to  the  poeses- 
sivn  of  the  bill  when  he  pays  it.  Hansard  v.  Rob- 
inson. 7  Bam.  ft  C.  90;  Poole  v.  Smith,  Holt,  N.  P. 

If  a  note  although  negotiable  was  payable  to  or- 
der and  was  not  Indorsed  at  the  time  when  it  was 
lost  an'  action  may  be  maintained  upon  it.  Ghau- 
dron  V.  Hunt.  8  Stew.  (Ala.)  81, 20  Am.  Deo.  00. 

In  many  cases  it  is  said  that  if  a  note  was  not  ne- 
grotiable  or  if  negotiable  had  not  in  fact  been 
negotiated  before  its  loss,  an  action  may  be  main- 
tained upon  it  after  Its  loss.  This  statement  is  ap- 
parently intended  to  apply  only  to  negotiable  notes 
payable  to  order  and  by  the  phrase  ^had  not  been 
negotiated"  it  is  evidently  meant  had  not  been  in- 
dorsed in  blank  or  in  such  manner  88  to  be  oollect- 
Ible  in  the  hands  of  a  wrongful  bolder.  Ibid;  Moore 
V.  Fan,  42  Me.  450, 60  Am.  Dec.  287;  Plntard  v.  Taok- 
iDgton,  10  Johns.  104;  McNalr  v.  Gilbert,  8  Wend. 
844. 

If  a  note  pass  into  the  bands  of  the  holder  charged 
with  all  the  equities  which  exist  against  the  origi- 
nal holder,  the  action  upon  it  may  be  at  law,  al- 
though it  is  lost.  Thayer  v.  King,  15  Ohio,  242,  45 
Am.  Dec  571. 

A  note  payable  to  order  lost  without  any  indorse- 
ment  or  with  a  restricted  indorsement  upon  it  will 
iustaln  an  action  at  law.  Posey  v.  Decatur  Bank, 
12  Ala.  fQS;  Branch  Bank  at  Mobile  v.  Tillman,  Id. 
214:  Depew  v.Whee1an,6  Bhiokf .  486;  Bean  v.  Keen,  7 
Blaokf .  IS2;  Dean  v.  Speakman,  Id.  817;  Templln  v« 
Krahn.  3  Ind.  873. 

If  a  bill  payable  to  order  is  lost  without  any  In- 
docsement,  tills  will  not  defeat  an  action  against 
the  acceptor  for  the  debt  on  account  of  which  the 
h!U  was  drawn.  Rolt  v.  Watson,  12  Moore,  510,  4 
Bbig.278. 

If  the  Statute  of  Limitations  will  be  a  good  de- 
fense against  a  bona  fide  holder  of  a  lost  note  an 
SGdon  at  law  may  be  brought  upon  it  without  any 
tedennlty.   Toney  v.  Foas,  40  Me.  74. 
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Action  aoainst  indoner. 

An  action  at  law  against  an  indorser  cannot  be> 
maintained  upon  a  lost  note  where  a  bond  to  in« 
demnify  him  against  being  called  on  a  second  time- 
to  pay  the  note,  will  not  afford  him  adequate  pro- 
tection. Tuttle  V.  Standish,  4  Allen,  481,  81  Am. 
Dec.  712. 

This  distinction  between  an  action  against  an  in* 
dorser  and  the  maker  of  a  lost  note  is  haaed  on  the 
difference  in  their  relations  to  It,  as  the  indorser 
after  payment  has  a  property  Interest  in  the  note 
and  may  need  it  to  use  in  various  ways  as  the  evi*. 
denoe  of  his  own  right  therein.   Ibid, 

Lorn  pendfna  oetfon. 

The  destruction  of  a  note  pending  an  action  at- 
law  upon  it  is  not  fatal  to  such  action.  Bliss  v. 
Oovington  k  L.  Turnp.  Co.  9  Dana,  265:  Renner  v. 
Bank  of  Ck>Jumbia,  22  U.  8.0  Wheat.  561, 6L.  ed.  166; 
Boteler  v.  Dexter,  19  Wash.  L.  Rep.  874;  Moore  v. 
Fall,  42  Me.  450, 66  Am.  Deo.  297;  Jones  v.  Fales,  5. 
Mass.  101. 

But  an  action  at  law  cannot  be  maintained  on  a. 
lost  note  payable  to  bearer,  even  if  it  was  lost  af- 
ter the  commencement  of  the  suit.  Klrby  v.  Sis- 
son,  2  Wend.  55a 

The  loss  of  a  note  pending  an  action  upon  it  does- 
not  require  the  plaintiff  to  proceed  as  Is  required 
by  statute  In  an  action  upon  a  lost  note.  German. 
Sav.  Ban:c  v.  Kerlln,  58  Mo.  882. 

DtAroytd  biSL  or  note. 

If  a  bin  or  note  is  totally  destroyed  an  action, 
may  be  brought  thereon  at  law.  Branch  Bank  at 
Mobile  V.  Tillman.  12  Ala.  214:  Bank  of  Mobile  v. 
Meagher.  83  Ala.  622;  Thayer  v.  King,  15  Ohio,  242, 
45  Am.  Deo.  571;  Moses  v.  Trice,  21  Qratt  556, 8  Am. 
Rep.  600. 

So  it  has  been  expressly  decided  that  equity  never 
had  Jurisdiction  of  a  suit  on  a  hill  of  exchange  that 
was  destroyed  and  not  merely  lost.  Wright  v. 
Maidstone,  1  Kay  &  J.  701. 

In  Edwards  v.  McKee,  1  Mo.  128, 18  Am.  Dec.  474^ 
a  count  in  a  declaration  declaring  on  a  lost  prom-^ 
issory  note  was  held  bad  on  demurrer,  but  the  de- 
cision seems  to  be  based  on  the  fact  that  the  note 
had  been  destroyed  by  time  and  accident,  which 
appeared  in  other  counts  and  the  decision  does  not 
directly  touch  the  question  of  a  lost  note,  while  on 
the  question  of  a  destroyed  note  it  stands  utterly- 
at  variance  with  other  decisions.  B.  A.  R. 
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bis  Dame  on  the  note  in  the  character  of  in- 
dorser.  It  appears  in  the  report  of  that  case 
that  a  prior  suit  had  been  brought  against  tlie 
aame  defendant,  that  the  case  came  on  for  trial, 
that  the  note  was  presented  and  proven  at 
the  trial,  that  then,  for  some  reason,  the 
case  was  dismissed  "without  prejudice, **  and 
that  thereafter  the  suit  in  question  was 
brought  on  June  15,  1887.  It  further  ap- 
pear^ that  on  or  about  February  26,  18^, 
after  the  suit  had  been  pending  for  some 
time,  the  plaintiff  lost  the  note  and  never 
had  been  able  since  to  find  it,  although  he 
had  searched  for  it  diligently.  As  to  the 
objection  that  no  recovery  could  be  had  at 
law  upon  a  lost  note,  the  court  said:  "If 
the  first  of  these  questions  (namely,  the 
questions  just  stated),  were  an  open  one,  it 
would  be  worthy  of  the  utmost  considera- 
tion, and  many  potent  reasons  might  be  ar- 
rayed in  support  of,  as  well  as  against  it, 
and  there  are  many  eminent  authorities  on 
either  side.  But  we  reirard  it  as  settled  in 
this  jurisdiction  by  the  decision  of  the  Sup- 
reme Court  of  the  United  States,  in  the  case 
of  Benner  v.  Bank  oj  Columbia,  23  U.  S.  9 
Wheat.  581,  6  L.  ed.  166,  where  the  question 
was  treated  as  one  of  evidence,  and  it  was 
held  that  where  the  original  note,  havine 
been  in  court  but  a  short  time  before,  and 
introduced  in  evidence  in  another  trial,  was 
thereafter  lost  by  accident,  and  upon  thor- 
ough search  could  not  be  found,  there  being 
nothing  to  indicate  a  suspicion  that  it  was 
purposely  withheld,  and  no  doubt  existing 
as  to  its  real  contents,  parol  evidence  as  to 
«uch  contents  might  be  given  and  a  recovery 
had  upon  it.  That  case  was  in  all  material 
respects  like  the  one  under  consideration, 
ana  must,  we  think,  govern  it." 

It  appears  that  in  the  case  referred  to  as 
binding  on  this  court,  the  action  was  against 
an  indorser.  Mr.  c/i^^i^M  Thompson,  speaking 
•for  the  majority  of  the  court,  there  said : 
"The  only  remaining  question  arises  out  of 
«  bill  of  exceptions,  taken  upon  the  trial,  to 
the  decision  of  the  court  below,  admitting 
•secondary  evidence  of  the  contents  of  the 
note.  And  it  has  been  contended  that  no 
such  evidence  was  admissible,  unless  it  ap- 
pears that  the  not«  was  destroyed.  The  rule 
with  respect  to  the  admission  of  secondary 
•evidence,  we  think,  is  not  so  restricted.  If 
the  original  is  lost  by  accident,  and  no  fault 
is  imputable  to  the  party,  it  is  sufficient. 
In  the  present  case,  it  appeared  that  the  note 
was  in  court  a  few  days  before,  and  intro- 
•duced  in  evidence  in  the  trial  against  Foyles, 
the  maker,  but  had  been  mislaid,  and  upon 
thorough  search  could  not  be  found.  Every 
•case  of  this  kind  roust  depend,  in  a  great 
measure,  upon  its  own  circumstances.  This 
Tule  of  evidence  must  be  so  applied  as  to 
promote  the  ends  of  justice,  and  guard  against 
fraud  or  imposition.  If  the  circumstances 
will  justify  a  well-grounded  belief  that 
the  original  paper  is  kept  back  by  design  no 
secondary  evidence  ought  to  be  admitted ;  but 
when  no  such  suspicion  attaches,  and  the 
paper  is  of  that  description  that  no  doubt 
-can  arise  as  to  the  proof  of  its  contents,  there 
can  be  no  danger  in  admitting  the  secondary 
•evidence.     In  this  case,  the  note  having  been 
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in  court  a  few  dnys  before,  and  proved,  upon 
a  trial  against  the  maker,  there  could  be  no 
possible  inducement  to  "^irithhold  it,  and  it 
was,  no  doubt,  mislaid  by  accident.'' 

It  is  to  be  observed  that  in  Benner  v.  Bank 
of  Columbia,  and  the  case  decided  by  this 
court,  the  note  was  lost  after  the  suit  on  it  was 
brought ;  in  other  words,  that  there  was  no 
doubt  of  the  jurisdiction  and  complete  com- 
petency of  a  court  of  law  to  entertain  an 
action  on  the  note  at  the  time  when  the  suit 
was  brought.  It  was  assumed  by  the  Su- 
preme Court,  though  the  point  was  not  men- 
tioned, that  jurisdiction  is  not  lost  by  a  loss 
of  the  proofs  on  which  it  would  found  its 
judgment.  It  was  for  that  reason,  we  must 
suppose,  that  the  court  treated  the  question 
as  one  simply  of  evidence,  and  held,  not- 
withstanding the  peculiarities  of  negotiable 
paper,  that  the  ordinary  principles  relating 
to  secondary  evidence  applied. 

It  was  suggested  at  the  argument  that, 
although  we  might  be  bound  by  the  decision 
in  BeniuT  v.  Bank  of  Columbia,  in  a  strictly 
analogous  case,  we  should  limit  its  applica- 
tion on  the  ground  that  it  was  opposed  to 
the  prevailing  doctrine  as  to  lost  negotiable 
instruments.  We  are  not  compelled  to  cor*.' 
aider  that  question  in  this  case.  It  is  enough 
to  say  that  Benner  v.  Bank  of  Columbia  is 
not  an  authority  which  pretends  to  govern 
the  case  where  an  action  at  law  is  brought 
on  a  negotiable  instrument  already  lost  at 
the  time  of  bringing  the  action.  In  that 
case  the  question  is  not  whether  the  evidence 
of  contents  is  admissible  in  support  of  an 
action  at  law  properly  brought,  but  whether 
a  right  to  bring  such  an  action  existed  at  the 
time  when  it  was  brought.  On  this  question 
we  have  an  unembarra^ed  opinion.  The  pre- 
vailing doctrine,  to  which  nothing  in  Benner 
V.  Bank  of  Columbia,  or  in  our  own  former 
decision  is  opposed,  Is  that  a  court  of  law 
is  not  competent  to  entertain  an  action  upon 
a  lost  negotiable  instrument,  inasmuch  as 
such  a  court  must,  in  doing  so,  alter  one  of 
its  terms  annexed  by  usage,  being  unable  to 
supply  the  place  of  possession  by  providing 
indemnity. 

Mercantile  custom,  in  other  words,  the 
law  of  such  transactions,  constitutes  a  part 
of  the  contract  just  as  much  as  does  the  ob- 
ligation to  pay  at  all ;  and  according  to  that 
custom  it  is  a  right  of  an  obligor  on  a  nego- 
tiable instrument  to  have,  on  paying  it,  the 
protection  afforded  by  possession,  or,  in  case 
possession  cannot  be  given  him,  by  an  in- 
demnity. If  the  instrument  cannot  be  sur- 
rendered by  reason  of  its  loss,  it  is  nothing 
to  the  purpose  that  the  loss  happened  after 
maturity,  and  that  the  promisor  can  there- 
fore successfully  defend  himself  against  a 
new  holder  by  proving  payment.  That  is 
precisely  what  promisee  has  no  legal  right, 
according  to  mercantile  custom,  tfie  law  of 
the  contract,  to  call  upon  him  te  do  at  his 
own  expense.  It  is  immaterial  whether  the 
loss  occurred  by  the  negligience  of  the  prom- 
isee ;  as  between  him  and  the  promisor  the 
burden  is  on  him,  and  when  he  is  unable  to 
surrender  possession,  and  thus  to  comply 
with  his  customary  obligation,  he  is  not  in 
a  position  to  enforce  payment,  unless  he  so- 
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cures  the  promisor  against  risks  which  do 
not  belong  to  him.  The  promisee  simply 
has  no  right  to  enforce  payment  in  depart- 
ure from  the  custom  of  such  transactions.  It 
follows  that  a  court  which  cannot  place  the 
promisor  on  the  same  footing  of  safety 
which  a  surrender  of  the  instrument  would 
give  him — that  is  to  say,  by  providing  an 


indemnity— is  incompetent  to  enforce  pay- 
ment,  because  it  has  no  power  to  provide 
such  indemnity  and  must  therefore  enforce 
the  contract  in  departure  from  its  terms. 

This  conclusion  renders  it  unnecessary  to 
consider  the  other  exceptions. 

Judgment  u  ajfliined. 


NEW  YORK  COURT  OP  APPEALS. 


Herman  WRONKOW,  Appt, 

V. 

Hobart  OAKLEY  et  al, 

Charles  WOLFF,    Purchaser   Applying  for 

Relief,  Hetpi. 

1  •  A  wife's  inchoate  ri^ht  of  dower  may 
be  released  by  ber  husband  on  his  con- 
veyance of  the  land  where  under  Laws  1878,  chap. 
30U,  empowerinir  ber  to  give  a  power  of  attorney 
as  if  sing'le,  she  has  fftven  him  a  power  of  attor- 
ney to  convoy  for  her  and  in  her  name  and  as  ber 
act  and  to  si^n,  sell,  execute,  acknowledge  and 
deliver  all  neceBiary  releases  of  dower  and  thirds. 

2.  The  suspension  of  a  Judgment  pend* 
lag*  an  appeal  under  Code  Civ.  Proc.  fi  1266t 
by  pntry  of  the  words  ^'lion  suspended  on  ap- 
peal** suspends  the  lien  of  the  Judgment  pend- 
ing the  appeal  not  only  as  to  the  property  then 
subject  to  the  lien  of  the  Judgment,  but  as  to 
lifter-acquired  property. 

8.  The  liability  of  sureties  on  an  appeal 
bond  is  ^rholly  discharged  when  the  Judg- 
ment  is  paid  by  sureties  upon  a  bond  for  further 
appeal  to  a  higher  court  after  affirmance  by  it. 


KoTE.~I?eteAse  of  inchoate  right  of  dnw€r  hy  attoT' 
ney  under  power  Qlven  by  married  %Doman. 

The  common-law  disability  of  a  married  woman 
plainly  prevented  ber  from  giving  a  valid  power 
of  attorney  to  release  her  inchoate  right  of  dower. 

So  in  Steele  v.  Lewis,  1  T.  B.  Mon.  48,  it  was  held 
that  in  the  absence  of  statutory  authority  she  could 
not  make  a  conveyance  by  an  attorney. 

And  even  under  statute  whicb  authorize  a  con- 
veyance by  a  married  woman,  but  which  required 
a  private  examination  as  to  her  execution  of  the 
Instrument,  several  oases  have  held  that  she  could 
not  bar  or  convey  her  own  land  by  giving  a  power 
of  attorney,  as  the  attorney  could  not  be  examined 
in  ber  stead.  Lewis  v.  Coxe,  6  Harr.  <Del.)  401; 
Mott  V.  Smith,  16  Cal.  588;  Dawson  v.  Shirley,  6 
Blackf.  531;  Sumne?  v.  Connnt,  10  Vt.  9. 

So  a  power  of  attorney  was  held  not  to  be  within 
either  the  letter  or  spirit  of  a  statute  relating  to 
acknowledgments  of  conveyances  by  married 
women.  Shanks  v.  Lancaster,  5  Gratt.  110, 50  Am. 
Dec.  108. 

But  in  Hunger  v.  Baldridge,  41  Kan.  286,  it  was 
decided  that  a  wife  might  by  power  of  attorney, 
appoint  her  husband  her  agent  to  convey  her  in- 
choate interest  in  his  lands  which  she  had  been 
given  by  statute  in  lieu  of  dower,  where  the  stat- 
utes gave  married  women  the  same  rights  as  mar- 
ried men  in  respect  to  contracts  with  reference  to 
their  property  and  also  provided  that  a  '^convey- 
asce  of  land  or  of  any  other  estate  or  interest 
therein  may  be  made  by  deed,  executed  by  any 
peiBon  having  authority  to  convey  the  same  or  by 
his  agent  or  attorney.** 
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and  the  latter  cannot,  by  taking  an  assignment 
of  the  Judgment,  raise  any  liability  on  the  part  of 
the  former  which  will  give  them  an  interest  in 
the  Judgment  debtor's  property  and  make  them 
necessary  parties  to  foreclosure  proceedings 
against  him. 

(June  17, 1C92.) 

APPEAL  by  complainant  from  an  order  of 
the  General  Term  of  the  Supreme  Court, 
First  Department,  reversing  an  order  of  a 
Special  Term  for  New  York  County  refusing 
to  relieve  the  purchaser  at  a  sale  in  foreclosure 
proceedings  from  his  bid  on  the  alleged  ground 
of  defective  title.    Beverted, 

Andrews,   «7.,  delivered    the    following 
opinion  at  Oeneral  Term  : 
**The  action  was  brought  to  foreclose  a 

Surohase-money  mortgage  for  $5,000,  dated 
eptember  2,  1890.  The  action  was  com- 
menced October  22,  1891,  and  iudgment  of 
foreclosure  and  sale  was  entered  December 
23,  1891.  By  the  terms  of  the  judgment  the 
premises  were  directed  to  be  sold  subject  to 
a  lease  expiring  May  1,  1898,  and  to  a  first 
mortgage  for  $17,019.22.  The  property  was 
sold  at  auction  on  January  21,  1892,  and  the 

This  decision  was  followed  in  Wilkinson  v.  El- 
liott, 43  Kan.  fiOO. 

So  a  conveyance  by  attorney  under  power  from 
husband  and  wife  was  held  good  under  a  statute 
providing  that  the  wife  Joining  her  husband  in  a 
deed,  mortgage,  conveyance,  power  of  attorney  or 
other  writing  of  or  relating  to  the  sale,  convey- 
ance, or  other  disposition  of  land  or  real  estate 
shall  be  bound  and  concluded  by  the  same  in  re- 
spect of  her  right,  title,  claim,  interest  or  dower. 
Hull  V.  Glover,  128  111.  128. 

A  power  to  sell,  mortgage  or  otherwise  dispose 
of  lands  given  by  a  nonresident  married  woman 
who  is  given  by  statute  the  authority  to  convey 
real  estate  by  power  of  attorney  is  broad  enough 
to  include  her  dower  right  without  express  men- 
tion of  it.    Parker  v.  Baker,  12  N.  Y.  S.  R.  6ti6. 

In  Holladay  v.  Daily,  86  U.  a  19  Wall.  009, 23  L. 
ed.  188,  a  deed  given  by  an  attorney  in  the  name  of 
the  husband  alone  under  a  power  from  both  hus- 
band and  wife  was  held  good.  But  in  this  case  the 
wife*s  Joinder  was  immaterial  us  by  statute  she  was 
entitled  to  dower  only  in  lands  of  which  her  hus- 
band died  seised. 

In  the  progress  of  removing  the  disabilities  of 
married  women  which  has  been  constantly  orotng 
on  in  recent  years  the  right  of  a  married  woman  to 
give  a  power  of  attorney  has  been  expressly  con- 
ferred by  statute  in  several  states,  but  the  main 
case  is  the  first  one  of  which  we  have  knowledge  to 
apply  the  general  grant  of  authority  to  give  a 
power  of  attorney  to  the  subject  of  a  release  of  an 
inchoate  right  of  dower.  B.  A.  R. 
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petitioner,  Charles  Wolff,  was  the  purchaser, 
for  the  price  of  (6,600,  over  and  above  the 
incumbrances  above  mentioned ;  and  said 
petitioner  paid  to  the  referee  (560,  10  per 
cent  on  the  amount  of  his  bid,  together  with 
tlie  auctioneer's  and  exchange  foe,  and  signed 
the  usual  tenns  of  sale.  Subsequently  a 
motion  was  made  by  the  petitioner  to  be  re- 
lieved from  his  purchase,  and  from  the  order 
denying  such  motion  this  appeal  is  taken. 

"It  appears  that  one  Moritz  Bauer  became 
the  owner  of  the  equity  of  redemption  of  the 
mortgaged  premises,  oy  deed  from  Hobart 
Oakley,  dated  October  4,  1800.  By  deed 
dated  October  20,  1890,  executed  by  said 
Moritz  Bauer  in  his  own  behalf,  and  also 
executed  by  said  Bauer  in  the  name  of  his 
wife,  Cecilia  Bauer,  as  her  attorney  in  fact, 
such  equity  of  redemption  was  conveyed  to 
one  Randolph  Guggenheimer.  The  power 
of  attorney,  under  which  said  Bauer  acted 
as  the  attorney  of  his  wife,  was  executed  and 
acknowledged  by  her,  and  recorded  in  the 
year  1881.  It  describes  both  the  parties 
thereto  as  being  of  the  citj  of  New  York, 
and  so  likewise  does  the  deed  to  Guggen- 
heimer. Said  power  authorizes  said  attor- 
ney , '  to  contract  for  the  sale  of,  and  to  grant, 
bargain,  sell,  and  convey,  all  or  any  lands, 
tenements,  or  hereditaments  or  real  estate  to 
me  belonging,  situate,  lying,  and  being 
within  the  United  States  of  America  whether 
belonging  to  me  individually  or  jointly  with 
another  or  others,  at  public  or  private  sale, 
for  cash  or  upon  credit,  or  partly  for  cash 
and  partly  upon  credit ;  and  for  such  price 
or  prices,  and  upon  such  other  terms  and 
conaitions,  as  to  my  said  attorney  may  seem 
meet  and  proper ;  and  for  the  purpose  afore- 
said, and  in  my  name,  place,  and  stead,  as 
my  act  and  deed,  to  sign,  seal,  execute,  and 
acknowledge  and  deliver  all  necessary  or 
proper  contracts,  deeds,  conveyances,  re- 
leases, releases  of  dower  and  thirds,  and 
right  of  dower  and  thirds,  or  other  instru- 
ments for  the  conveying,  surrendering,  and 
relinquishing  all  or  any  part  of  my  estate, 
right,  title,  and  interest,  whether  vested  or 
contingent,  choate  or  inchoate  therein. '  Mrs. 
Bauer  was  not  made  a  party  to  this  action. 
It  also  appeared  that  certain  persons  had  ob- 
tained judgments  against  Moritz  Bauer  prior 
to  the  time  that  he  acquired  title  to  the  prop- 
erty in  question,  and  which,  by  orders  of 
court,  made  also  prior  to  Bauer's  acquisi- 
tion of  title,  had  been  marked,  'Lien  sus- 
pended,' or  'Partially  suspended  upon  ap- 
peal, '  and  that  such  persons  were  not  made 
parties  to  this  action. 

**The  objection  to  the  title  based  upon  the 
failure  to  make  the  wife  of  Moritz  Bauer  a 
party  to  the  action  presents  the  questions  (a) 
of  the  power  of  a  resident  married  woman  to 
release  her  dower  by  attorney;  {b)  of  her 
right,  if  she  has  such  power,  to  make  her 
husband  her  attorney  for  such  purpose  ;  and 
(e)  whether  the  power  of  attorney,  if  other- 
wise valid,  authorized  the  release  of  the 
wife's  dower  in  after -acquired  property  and 
for  a  nominal  consideration.  These  ques- 
tions are  important,  because  the  decision  of 
them  not  onl  v  affects  the  title  of  the  property 
in  question,  but  may  affect  many  other  titles. 
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The  Revised  Stittutes  of  this  state  contaiik 
the  following  provision :    'No  act,  deed,  or 
conveyance,    executed  or  performed  by  the^ 
husband,    without  the  assent  of  his  wife, 
evidenced  by  the  acknowledgment  thereof, 
in  the  manner  required  by  law  to  pass  the 
estates  of  married  women,  and  no  judgment 
or  decree  confessed  by  or  recovered  against 
him,  and  no  laches,  default,  covin,  or  crime 
of  the  husband,  shall  prejudice  the  right  of 
his  wife  to  her  dower  or  jointure,  or  pre- 
clude her  from  the  recovery  thereof,  if  other- 
wise entitled  thereto. '    4  Rev.  Stat.  8th  ed. 
p.  ?456.     It  has  been  decided  by  the  courta 
of  this  state  that  the  only  way  in  which  a 
wife  can  release  her  dower  during  the  life 
of  her  husband  is  by  joining  with  him  in  a 
conveyance  to  a  third   person.     Caraon  t. 
Murray,  3  Paige,  488,  8  L.  ed.  241 :  Blmm- 
dorf  V.  Lockwood,  57  N.  Y.  822;  People  v. 
Knickerbocker  L,  Ins,  Co.    66  How.  Pr.  115; 
Ford  V.  Knapp^  81  Hun,  522.     It  has  alsa 
been  held  by  the  courts  of  other  states,  under 
statutes  similar  to  our  own,  that  the  wife 
must  execute  the  release  herself,  and  that  she 
cannot  release  bv  power  of  attorney.     See 
5  Am.  &  En;;.  !Encyclop.  Law,  p.  914,  and 
cases  there  cited. 

**•  In  1878,  however,  the  Legislature  of  thia 
state  passed  the  following  statute:  'Any 
married  woman,  being  a  resident  of  thia 
state  and  of  the  age  of  twenty -one  years  or 
more,  may  execute,  acknowledge,  and  deliver 
her  power  of  attorney,  with  like  force  and 
effect,  and  in  the  same  manner,  as  if  she  were 
a  single  woman. '  The  question  presented 
for  decision.  Is  whether,  assuming  that  prior 
to  the  passage  of  this  statute  a  married 
woman  could'not  release  her  dower  through 
an  attorney  in  fact,  this  statute  has  authorized 
her  to  do  so.  It  is  suggested  that  the  statute 
does  not  authorize  a  married  woman  to  re- 
lease ter  dower  through  an  attorney,  because 
the  Act  provides  that  she  may  execute,  ac- 
knowledge, and  deliver  her  power  of  attor- 
ney, with  like  force  and  effect,  and  In  the 
same  manner,  as  if  she  were  a  single  woman  ; 
and  that  the  Legislature  in  assimilating  the 
case  of  the  wife  to  that  of  the  single  woman 
could  not  have  intended  to  authorize  the 
former  to  act  through  an  attorney  in  any 
manner  in  which  the  latter  could  not  do  so ; 
and  that  a  single  woman  cannot,  of  course, 
ever  be  vested  with  such  an  estate,  and  can- 
not, therefore,  appoint  an  attorney  for  tlie 
purpose  of  releasing  dower,  therefore  a  mar- 
ried woman  cannot  do  so.  We  think  this  is 
too  narrow  an  interpretation  of  the  statute. 
It  is  a  general  maxim  of  the  law  that  what- 
ever a  man  sui  juris  may  do  of  himself  lie 
may  do  by  another,  and  the  same  maxim  ap- 
plies of  course  to  a  single  woman.  We  think 
that  the  true  interpretation  of  the  statute  ia 
that  just  as  a  single  woman  can  appoint  an 
attorney  to  perform  any  act  which  she  her- 
self can  do,  so  any  act  which  can  be  done 
by  a  married  woman  of  herself  can  be  done 
by  her  duly  appointed  attorney ;  and,  as  a. 
married  woman  can  release  her  dower  by 
joining  with  her  husband  in  a  conveyance 
of  the  property  to  a  third  party,  she  mar 
perform  that  act  through  an  attorney.  It 
may  be  said  that,  as  the  Legislature  origin^ 
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ftllj  prescribed  a  particular  way  in  which  a 
married  woman  could  release  her  dower,  such 
special  provision  of  the  Revised  Statutes 
should  not  be  considered  as  modided  or  af- 
fected by  the  general  provisions  of  the  above- 
quoted  Act  of  1878,  which  does  not  in  terms 
refer  to  the  release  of  dower,  and  which 
authorizes  a  power  of  attorney  to  be  acknowl- 
edged in  the  same  manner  as  if  the  woman 
executing  the  power  were  single.  There 
would  be  force  m  this  objection  if  the  law 
in  relation  to  acknowledgements  of  deeds  and 
other  instruments  by  married  women  had  re- 
mained as  it  was  when  the  Revised  Statutes 
were  adopted.  It  was  provided  in  those  stat- 
utes that  the  acknowledgment  of  a  married 
woman  residing  within  this  state  to  a  con- 
veyance purporting  to  be  executed  hj  her 
should  not  be  taken  unless,  in  addition  to 
the  requisites  required  in  the  case  of  other 
persons,  she  acknowledged,  on  a  private  ex- 
amination apart  from  her  husband,  that  she 
executed  such  conveyance  freely,  and  with- 
out any  fear  or  compulsion  of  her  husband. 
And  the  provision  of  the  Revised  Statutes 
above  quoted,  in  regard  to  conveyances  re- 
leasing the  right  of  the  wife  to  her  dower, 
provided  that  the  assent  of  the  wife  must  be 
evidenced  by  the  acknowledgment  thereof, 
in  Uie  manner  required  by  law  to  pass  the  es- 
tates of  married  women.  It  appears  to  have 
been  considered  by  the  Legislature  that  these 
provisions,  in  reference  to  the  manner  in 
which  conveyances  executed  by  married 
women  should  be  acknowledged,  afforded 
great  protection  to  them,  but,  whether  such 
opinion  was  or  was  not  well  founded,  such 
provisions  have  been  entirely  swept  away  by 
later  legislation ;  for,  in  1879,  the  Legisla- 
ture passed  the  following  statute :  'The  ac- 
knowledgment by  married  women,  or  the 
proof  of  the  execution  by  married  women, 
of  deeds,  or  other  written  instruments,  may 
be  made,  taken,  and  certified  in  the  same 
manner  as  if  they  were  sole ;  and  all  acts 
and  parts  of  acts  which  require  for  them  any 
other  or  different  acknowledgments,  proofs, 
or  certificates  thereof  are  hereby  repealed. ' 
4  Rev.  Stat.  8th  ed.  p.  2487.  As  above 
stated,  under  the  said  Act  of  1878,  acknow- 
ledraients  of  powers  of  attorney  could  be 
made  by  married  women  as  if  they  were 
single ;  but,  under  said  Act  of  1879,  all  ac- 
knowledgments of  married  women  of  the 
execution  of  deeds  and  other  written  instru- 
ments can  now  be  made,  taken,  and  certified 
in  the  same  manner  as  if  they  are  single, 
and  the  protection — if  it  was  any  protec- 
tion— of  miu-ried  women,  in  regard  to  their 
dower  rights,  and  other  rights  in  real  prop- 
erty, afforded  by  the  provisions  as  to  pri- 
vate examination,  has  been  entirely  taken 
away ;  and,  so  far  as  the  protection  of  such 
rights  is  concerned,  it  can  make  no  possi- 
ble difference  whether  the  married  woman 
releases  her  dower  by  joining  with  her  hus- 
band in  a  conveyance,  or  whether  she  re- 
leases the  same  through  an  attorney  ap- 
pointed by  her  for  that  purpose.  IHot  do 
we  perceive  any  good  reason  whatever  why 
a  married  woman  may  not  as  well  appoint 
an  attorney  to  execute  a  deed,  which  re- 
leases her  dower  rights,  as  to  execute  such 
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deed  herself.  The  reason  of  the  rule  ceas- 
ing, the  rule  itself  fails,  and  we  think  that 
the  objection  is  not  well  taken. 

*'The  second  question  raised  is  whether^ 
if  a  married  woman  has  the  power  to  ap- 
point an  attorney  to  release  her  dower,  she 
can  make  her  husband  her  attorney  f(M:  such 
purpose.  We  do  not  think  this  objection 
is  well  founded.  It  has  been  held  that  hus- 
bands and  wives  noay  legally  contract  with 
each  other  in  reference  to  their  separate  es- 
tates, {Owen  V.  Oawley,  86  N.  Y.  600< 
BodiTis  V.  KiUeen,  58  N.  Y.  98)  ;  that  they 
may  become  agents  for  each  other,  (Knapp  v. 
Smith,  27  N.  Y.  277)  ;  that  a  husband  may 
assign  to  his  wife  a  chose  in  action,  (8ey» 
mour  y.  Fellows,  77  N.  Y.  178)  ;  and  it  has 
very  recently  been  held  that  the  common- 
law  disability  of  a  married  woman  to  en^ 
gage  in  a  business  as  a  copartner  or  jointly 
with  her  husband,  was  removed  by  chapter 
90  of  the  Laws  of  1860.  Suau  v.  Gaffe,  122 
N.  Y.  308.  9  L.  R.  A.  698.  Under  thes^ 
decisions  if  a  married  woman  can  release 
her  dower  rights  through  an  attorney  as 
we  think  she  can,  we  are  of  the  opinion  that 
she  can  appoint  her  husband  such  attorney r 

^The  third  question  raised  is  as  to  whether 
the  power  of  attorney  given  by  Mrs.  Bauer 
to  her  husband  gave  him  the  right  to  convey 
property  acquired  after  the  execution  of 
such  power.  The  power  in  question  author- 
ized Mr.  Bauer  to  sell  and  convey  all  or  any 
lands  belonging  to  Mrs.  Bauer  situate  within 
the  United  States.  There  is  nothing  what- 
ever in  the  power  which  restricted  it  to 
lands  belonging  to  Mrs.  Bauer  at  the  time 
the  power  was  executed,  and  we  think  that 
it  covers  lands  subsequently  acquired. 

**  Another  objection  to  the  title  is  that  cer* 
tain  judgment  creditors  should  have  been 
made  parties  to  the  action.      On  April  10, 

1889,  one  King  recovered  a  judgment  in  the 
court  of  common  pleas  for  $2,299.54.  On 
June  12,  1889,  an  appeal  was  taken  from  said 
judgment  to  the  general  term,  and,  upon 
the  consent  of  the  plaintiff  and  the  sureties 
upon  the  appeal  bond,  the  judgment  was 
marked,  'Lien  suspended  on  appeal ;'  and 
upon  the  record  in  the  county  clerk's  office, 
where  the  judgment  had  been  docketed,  a 
similar  entry  was  made.     On  February  5, 

1890,  the  judgment  of  the  general  term  was 
entered,  affirming  the  above-named  judg- 
ment and  for  $117.67  costs.  8  N.  Y.  Supp. 
466.  Subsequently  an  appeal  was  taken 
from  said  last- mentioned  judgment  to  the 
Court  of  Appeals.  On  July  2,  1890,  an  order 
was  entered,  suspending  the  lien  of  both 
judgments  as  to  property  on  which  said 
judgments  were  or  might  become  liens. 
This  order  was  entered  by  consent  of  Ameri- 
can Surety  Company.  On  December  3,  1891, 
the  lien  was  restored  by  proper  entries  in 
the  judgment  book,   and   on   December  4, 

1891,  both  judgments  were  assigned  to  the 
American  Surety  Company.  Moritz  Bauer 
took  title  to  the  property  in'question  on  Octo- 
ber 4,  1890,  and  conveyed  the  same  on  Octo- 
ber 20,  1890.  The  order  entered  on  July  12, 
1889,  directing  that  the  lien  be  suspended 
on  appeal,  did  not,  in  terms,  apply  to  after- 
acquired  property.     It  is  not  necess^try  for 


212 


New  Toju  Coubt  or  Appbalb. 


Jum, 


the  parposes  of  this  appeal  to  decide,  and 
we  do  not  now  decide,  whether,  under  the 
yariouB  provisions  of  the  Code  in  reference 
to  the  suspension  of  the  lien  of  iud^ments 
on  appeal,  this  order  suspended  the  Tien  of 
the  jadflpient  as  to  property  acquired  by 
Bauer  after  it  was  entered.  It  is  not  dis- 
puted that  the  order  entered  suspending  the 
lien  upon  the  original  judgment,  and  upon 
the  Judgment  for  costs,  at  the  general  term, 
was  entered  upon  the  consent  of  the  Ameri- 
can Surety  Company  that  such  lien  should 
be  suspended,  not  only  as  to  property  upon 
which  the  judgments  were  then  liens,  out 
as  to  after-acquired  property.  It  is  also  un- 
disputed that  on  February  4,  1891,  both 
Judgments  were  assigned  to  the  American 
Surety  Company,  and  that  that  company 
only  can  raise  an  objection  as  to  the  regu- 
larity of  tiie  foreclosure,  so  far  as  relates  to 
•aid  Judgments;  and  that  company  is 
estopped  &om  raising  such  question  by  rea- 
son 01  the  consent  above  mentioned. 

''Some  question  is  also  raised  in  regard 
to  judgments  recovered  by  one  Healy ;  but, 
by  an  order  of  this  court,  entered  on  con- 
sent of  the  plaintiff,  all  the  real  property 
of  Moritz  Bauer  (with  an  exception  which 
does  not  include  the  property  in  suit)  upon 
which  said  judgments  were  or  might  there- 
after become  a  lien  was  exempted  from  the 
liens  of  said  judgments;  and  such  exemp- 
tion remained  in  full  force  at  the  time  of 
the  recording  of  plaintiff's  mortgage,  and 
at  the  time  of  filing  the  notice  of  lis  ptndem 
herein.  We  are  of  the  opinion  that  it  was 
not  necessary  that  either  of  the  judgment 
cr^itors  above  mentioned  should  have  been 
made  parties  to  the  action,  and  that  the 
order  appealed  from  should  be  affirmed, 
with  costs." 

Mestri,  Henry  A.  2f  crater  and  D.  Solis 
Ritterband,  for  appellant: 

Chapter  800  of  the  Laws  of  1878  completely 
extinguishes  all  the  disabilities,  whether  stat- 
utory' or  commoo-law,  upon  the  power  of 
married  women  to  execute  a  power  of  attorney, 
and  gives  them  complete  freedom  to  execute  a 
power  of  attorney  to  do  any  lawful  act  what- 
ever. 

The  construction  which  the  courts  have 
given  to  the  Acto  of  1860  and  1882,  which  are 
not  as  broad  as  the  Act  of  1878,  shows  clearly 
that  the  Act  of  1878  permits  a  married  woman 
to  do  any  act  by  attorney  which  she  could  do 
herself. 

See  Blaeehinska  v.  Howard  Miuion  dk  Uome 
for  L,  W.  15  L.  R.  A.  215,  130  N.  Y.  497;  Noel 
V.  Kinney,  8  Cent  Rep.  58, 106  N.  Y.  78;  6uau 
V.  Caffe,  9  L.  R.  A.  593,  122  N.  Y.  812. 

The  chief  dl^bilities  of  a  married  woman 
existing  after  the  AcU  of  1860  and  1863,  other 
than  her  inability  to  sue  her  husband  or  to 
release  her  dower  except  to  a  person  in  privity 
to  her  husband's  title,  were  her  inability  to 
make  a  contract  with  her  husband,  except  as 
to  her  separate  estate,  Blaechinaka  v.  Botoard 
Mi98ion  d  Borne  for  L.  W,  and  Noel  v.  Kinney^ 
$upra,  or  to  make  a  conveyance  to  her  husband 
which  would  be  enforced  at  law. 

As  the  disability  to  contract  and  the  disabil- 
ity to  convey  to  the  husband  have  been  since 
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removed  or  recognised  by  statute  it  Is  evident 
that  the  Act  of  1878  was  not  aimed  at  them. 

Laws  1887,  chap.  687;  Laws  1884,  chap.  881. 

A  statute  authorizing  a  resident  married 
woman  to  execute  a  power  of  attorney  tc 
release  her  dower  Is  not  contrary  to  public 
policy. 

Ever  since  1886  a  nonresident  married 
woman  could  execute  a  power  of  attorney  to 
release  her  inchoate  right  of  dower  in  landi 
within  this  state. 

Parker  ▼.  Baker,  12  K.  Y.  S.  R  698,  699; 
Laws  1885,  chap.  275,  p.  816. 

An  ante-nuptial  agreement  between  husband 
and  wife  relinquishing  all  inchoate  rights  of 
dower  is  valid. 

Pierce  v.  Pierce,  71  N.  Y.  154,  157,  27  Am. 
Rep.  22;  Spencer  v.  Boardman,  6  West.  Rep. 
700,  118  III.  654;  Barth  v.  Linee,  7  West.  Rep. 
217,  118  HI.  874;  Freeland  v.  Freeland.  1»3 
Mass.  609:  SmitKe  App.  116  Pa.  819;  WcHy. 
Walker,  77  Wis.  667;  Norwood  v.  FortPood,  86 
Ky.  114, 118. 

A  post  nuptial  agreement  between  husband 
and  wife  relinquishing  all  inchoate  rights  of 
dower  is  valid 

Strayer  v.  Lmg,  86  Va.  667,  569:  Qarbut  v. 
Boteling,  81  Mo.  214. 

The  fact  that  the  power  of  attorney  was 
executed  by  Mrs.  Bauer  alone  does  not  inval- 
idate it 

SatfOffe  V.  OriU,  19  Hun,  4-6,  afl'd  80  N.  Y. 
680;  Merchants  Bank  v.  Thomson,  56  N.  Y.  12; 
Foteler  v.  Shearer,  7  Mass.  14. 

A  married  woman  need  not  join  with  her 
husband  in  an  instnunent  conveying  her  in- 
terest in  real  estate. 

Jooss  V.  Fey.  129  N.  Y.  17;  Albany  F.  Ins. 
Co.  V.  Bay,  4  N.  Y.  9. 

A  married  woman  may  execute  a  power  of 
attorney  to  her  husband. 

Warner  v.  Warren,  46  N.  Y.  228,  238.  284; 
Freiberg  v.  Branigan,  18  Hun,  844,  845,  aff'd 
82  N.  Y.  627;  Wicks  v.  Hatch,  6  Jones  &  8. 96, 
110,  62  N.  Y.  536,  68^544;  Nash  v.  MitcheU, 
71  K  Y.  199,  202,  208,  27  Am.  Rep.  88. 

Under  the  Married  Women's  Acts  of  1860 
and  1862  [chap.  90,  Laws  1860;  chap.  172,  Laws 
1862]  a  married  woman  can: 

Make  her  husband  her  agent. 

Third  Nat.  Bank  of  Buffalo  v.  Quenther^^ 
N.  Y.  668,  575;  Noel  v.  Kinneiy,  8  Cent.  Rep. 
58,  106  N.  Y.  74.  78;  Foster  v.  Persch,  68  N. 
Y.  400;  Adams  v.  MiJOs,  60  N.  Y.  533;  Boding 
V.  KiXLeen,  53  N.  Y.  93;  Bank  of  Albion  v. 
Burns,  46  N.  Y.  171;  Abbey  y,  Deyo,  44  N.  Y. 
843;  Merchant  v.  Bunnell,  8  Eeyes,  639,  641; 
Voorhees  v.  BonesUd,  88  U.  8. 16  Wall.  16,  31, 
21  L.  ed.  268,  271. 

Hold  real  estate  as  a  Joint  tenant  with  her 
husband  and  convey  it  without  his  Joining  in 
the  deed. 

Jooss  V.  Fey,  supra. 

Enter  into  a  partnership  with  her  husband. 

8uau  V.  Gaffe,  9  L.  R.  A.  593,  122  N.  Y.  808. 

Take  an  assignment  of  a  chose  in  action  from 
her  husband. 

Fruhauf  v.  Bendheim,  127  N.  Y.  687;  Sey- 
mour V.  Fellows,  77  K  Y.  178,  179. 

Contract  with  her  husband  in  relation  to  her 
separate  estate,  for  as  to  that  she  stood  at  law 
on  the  same  footing  as  if  unmarried. 

Blaechinska  v.  Hovoard  Missson  db  Home  for 
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X.  W,  15  L.  R.  A.  215, 180  N.  Y.  497;  Nod.  ▼. 
Kinney^  106  N.  Y.  78;  iSwott  v.  Caffe^  supra. 

Receive  a  valid  gift  from  her  husband. 

Armitage  v.  Mace,  96  N.  Y.  638;  Whiian  ▼. 
Snyder,  88  N.  Y.  299. 

Maintain  an  action  for  alienating  her  hus- 
band's affectionB. 

Bennett  v.  Bennett,  6  L.  R.  A.  668,  116  N. 
Y.  584. 

A  married  woman  can  make  her  husband  her 
trustee. 

Walker  ▼.  Walker,  76  U.  8.  9  Wall.  744, 19 
L.  ed.  814. 

Even  under  the  Acts  of  1848  and  1849  a 
married  woman  could  make  her  husband  her 
agent. 

Knapp  V.  Smith,  27  N.  Y.  277;  Buckley  v. 
WeUe,  38  N.  T.  618;  Oum,  ▼.  Catoley,  86  K. 
Y.  600. 

The  power  to  appoint  an  agent  carries  with 
it  by  necessary  Implication  the  power  to  exe- 
cute a  power  of  attorney. 

Story,  Ag.  9th  ed.  §§  24,  26;  P&rter  t.  Her- 
mann,  8  Cal.  619. 

Outside  of  this  state  the  general  rule  In  the 
absence  of  a  clear  restrictive  statute  is  that  a 
wife  may  execute  a  power  of  attorney  to  her 
husband. 

OHdUy  V.  Westbrook,  64  U.  8.  23  How.  608, 
16  L.  ed.  412;  Munaer  v.  Baldridge,  41  Kan. 
286;  WiUcineon  v.  Elliott,  48  Kan.  590;  HuU  v. 
Glover,  126  111.  123;  Daweon  v.  Shirley,  6 
Blackf .  531;  Steele  v.  Lewie,  1  T.  B.  Mon.  48; 
S/tanke  v.  Lancaster,  6  Gratt.  Ill,  50  Am.  Dec. 
108;  Sumner  v.  Conavt,  10  Vt.  9;  BbUada/y  v. 
Daily,  86  U.  S.  19  Wall.  609,  22  L.  ed.  188; 
Lewis  V.  Coxe,  5  Harr.  (Del.)  401. 

An  instrument  authorizing  the  sale  of  all  of 
the  ffrantor's  real  estate  and  any  interest  there- 
in (H  whatsoever  kind  or  nature,  constitutes 
the  agent  therein  appointed  a  general  agent  as 
distinguished  from  a  special  agent. 

Wharton,  Ag.  g  116-118;  Mecbem,  Ag.  §  6; 
Story,  Ag.  §§21,  22;  Butler  v.  Maples,!^  U. 
S.  9  Wall  773,  774,  19  L.  ed.  824,  825;  Ander- 
son V.  Coonley,  21  Wend.  279;  Jeffrey  v.  Bigs- 
low,  13  Wend.  518,  28  Am.  Dec.  476. 

The  powers  of  a  general  agent  are  liberally 
construed  within  the  general  scope  of  his 
agency. 

Martin  v.  Farnsworlh,  49  N.  Y.  568. 

Where  a  person  is  a  seneral  agent  special 
authority  to  do  acts  within  the  general  scope 
of  his  agency  need  not  be  specially  conferred 
but  is  presumed. 

Wharton,  Ag.  §  121;  Story,  As.  §  126;  Gol- 
len  V.  Gardner,  21  Beav.  540;  Munn  v.  Chm- 
tnission  Co.  16  Johns.  44;  Tradesman's  Bank 
V.  Aster,  11  Wend.  87;  Andrews  v.  Kneeland, 
6  Ow.  354;  Anderson  v.  Coonley,  and  Butler 
V.  Maples,  supra;  Union  Mut.  L.  Ins.  Co.  of 
Maine  v.  Wilkinson,  80  U.  S.  18  Wall.  285,  20 
L.  ed.  628 

The  same  rule  applies  to  a  general  power  of 
attorney. 

Parker  v.  Baker,  12  N.  Y.  8.  R.  599;  Wicks 
V.  Hatch,  62  N.  Y.  541. 

Messrs,  Glover,  Sweesy  ft  Glover*  for 
respondent: 

Dower  is  a  peculiar  interest  Jealously  guarded 
by  the  law,  and  as  to  which  great  strictness  is 
maintained  by  the  courts. 

1  Washb,  Real  Prop.  *201,  202. 
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At  common  law  it  could  not  be  released. 

1  Washb.  Real  Prop.  •199. 

A  wife  can  defeat  her  dower  only  by  strictly 
pursuing  a  mode  prescribed  by  some  statute. 

Sisk  V.  Smith,  (Till.  563. 

At  common  law  a  married  woman  could  not 
make  an  attorney  for  any  purpose. 

Hardenburgh  v.  LaHn,  47  N.  Y.  118. 

In  the  present  state  of  the  law  a  married 
woman,  cannot  without  express  statutory  au- 
thority, release  her  dower  by  power  of  attor^ 
ney. 

Lewis  V.  Cox,  6  Harr.  (Del.)  401;  Dawson  r. 
Shirley,  6  Blackf.  581 :  SteeU  v.  Lewis,  1  T.  B. 
Mon.  48;  t^lanks  v.  Lancaster,  5  Oratt.  110,  50 
Am.  Dec.  108;  Sumner  v.  Conant,  10  Vt.  9; 
HoUaday  v.  Daily,  86  U.  8.  19  WaU.  609,  22 
L.  ed.  188. 

She  must  execute  the  release  herself. 

Frost  V.  Deering,  21  Me.  156;  Eslata  v.  LepS" 
ire,  20  Ala.  504,  56  Am.  Dec.  266. 

Inchoate  dower  is  not  an  estate  in  lands;  it 
cannot  be  conveyed,  but  can  only  be  released. 
A  release  takes  effect  by  way  of  estoppel 
merely,  and  not  by  way  oi  conveyance. 

1  Washb.  Renl  Prop.  ♦250;  Marcin  v.  Smith, 
46  N.  Y.  571;  Uinehliffe  v.  Sliea,  4  Cent.  Rep. 
214,  108  N.  Y.  153;  Wittliaus  v.  Sdiack,  7  Cent. 
Rejp.  257,  105  N.  Y.  882. 

Our  Married  Women's  Acts  have  not  re- 
moved the  disabilities  of  a  wife  under  the  com- 
mon law  respecting  her  inchoate  right  of 
dower;  she  cannot  release  it  to  him  or  contract 
to  release  it  to  him;  nor  can  she  release  it  to  a 
stranger;  but  can  only  unite  with  him  in  re- 
leasing to  his  grantee. 

Guidet  V.  Brown,  8  Abb.  N.  C.  295;  Mer- 
chants Bank  v.  Thomson,  55  N.  T.  7. 

If  she  has  power  to  release  her  inchoate 
dower  by  attorney  she  cannot  make  her  bus- 
band  her  attomcv  for  such  purpose. 

The  conunoniaw  ideotity  of  husband  and 
wife  continues  except  in  those  particular  mat- 
ters as  to  which  the  wife  has  been  specifically 
authorized  by  the  married  women's  statutes  to 
act  as  ^^emesole. 

Hendricks  v.  Isaacs,  6  L.  R.  A.  559. 117  N. 
Y.  411. 

A  power  of  attorney  is  to  be  strictly  con- 
strued. 

Craighead  v.  Peterson,  72  N.  Y.  279,  28  Am.. 
Rep.  150. 

Peckham»  J,,  delivered  the  opinion  of 
the  court: 

In  relation  to  the  question  arising  upon 
this  application  of  the  purchaser,  Wolff,  to 
be  relieved  from  his  bid  at  the  judicial  sale 
on  the  ground  that  the  interest  of  the  wife 
of  Bauer  had  not  been  duly  conveyed  by 
virtue  of  her  power  of  attorney  to  her  hus- 
band, we  are  of  the  opinion  that  the  order 
of  the  general  term  is  erroneous,  and  for  tho 
reasons  stated  in  the  dissenting  opinion  of 
Mr.  Justice  Andrews  at  the  general  term. 
The  limitation  sought  to  be  imposed  upon 
such  power  of  attorney,  that  it  onlv  author- 
ized Mrs.  Bauer's  husband  to  signliis  name 
to  conveyances  of  lands  belonging  to  her  is 
not  we  think  sustained  by  the  language  of 
the  instrument.  Indeed,  the  learned  judge 
who  so  held  in  his  opinion  at  the  general 
term  in  order  to  arrive  at  his  conclusion  re- 
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Jectfl  as  Burplosage  the  language  of  the  power 
which  authorizes  the  husbana  to  coDvey  for 
her,  and  in  her  name  and  as  her  act  and  deed 
to  sign,  seal,  execute,  acknowledge,  and  de- 
liver all  necessary  releases  of  dower  and 
thirds.  He  construes  the  language  used  in 
the  first  part  of  the  power  as  confining  its 
application  to  the  execution  of  a  conveyance 
of  any  and  all  lands  belonging  to  Mrs.  Bauer, 
and  he  says  the  words  "  releases  of  dower,  ** 
subsequently  used,  have  no  relation  to  the 
power  actually  granted,  and  hence  arc  sur- 
plusage. We  think,  however,  that  the  lan- 
guage as  to  "releases  of  dower"  was  used 
for  the  very  purpose  of  authorizing  the  hus- 
band to  do  as  he  has  done,  and  that  the  lan- 
guage of  the  first  part  of  the  power,  when 
speaking  of  lands,  etc.,  belonging  to  the 
wife,  does  not  limit,  and  was  not  intended  to 
limit,  the  orperation  of  the  words  "releases 
of  dower  and  thirds,  **  so  as  to  make  them 
of  no  meaning  or  importance,  but,  on  the 
contrary,  it  was  intended  by  their  use  to 
confer  authority  on  the  husband  to  release 
her  inchoate  right  of  dower  in  lands  beloujor- 
ing  to  him.  Indeed,  she  continues  the  state- 
ment of  her  purpose  by  inserting  in  the 
instrument  a  power  to  execute  other  in- 
:6truments  for  the  conveyance,  surrendering 
and  relinquishing  all  or  any  part  of  her  es- 
tate, right,  title,  and  interest,  whether 
vested  or  contingent,  choate  or  inchoate 
therein.  The  language  used  in  the  first  part 
of  the  power  should  not  be  held  to  operate 
all  through  it,  and  limit  the  otherwise  plain 
meaning  of  the  paper.  We  think  there  is 
no  objection  to  the  title  arising  out  of  the 
power  of  attorney  given  by  the  wife  to  the 
husband.  She  had  the  right  to  execute  a 
power  of  attorney  under  the  Act,  chapter 
800  of  the  Laws  of  1878,  and  in  executing 
such  power  she  could  appoint  her  husbana 
her  agent  or  attorney  in  fact. 

As  to  the  objection  that  certain  creditors 
by  judgment  against  Bauer  were  not  made 
parties,  nor  the  sureties  on  certain  appeal 
bonds,  we  think  a  sufllcient  answer  is  made 
by  the  fact  of  the  entry  of  the  memorandum 
bv  virtue  of  section  1256  of  the  Code  of 
Civil  Procedure,  "Lien  suspended  on  ap- 
peal. "    We  think  the  meaning  and  purpose 


of  the  Legislature  in  the  enactment  of  that 
and  the  succeeding  sections  were  to  release 
the  lien  of  the  judgment  so  suspended  on  ap- 
peal in  reje:ard  to  all  property  upon  whicn 
It  otherwise  would  become  a  lien  until  the 
court  orders  that  it  be  restored  by  a  redocket. 
The  sureties  upon  the  first  appeal  to  the  cren- 
eral  term  consented  to  the  entry  of  the  order, 
which  did  not  in  terms  provide  as  to  subse- 
quently acquired  property,  but,  if  we  are 
right  m  our  construction  of  the  statute,  it 
was  not  necessary  to  so  state  it  in  the  order. 
The  law  itself  provided  for  the  fact.  The 
sureties,  upon  a  further  appeal  taken  to  the 
Court  of  Appeals,  consented,  in  tferms,  to  the 
order  suspending  the  lien,  including  after- 
acquired  property.  Upon  the  affirmance  of 
the  judgment  by  the  latter  court,  the  sure- 
ties on  the  last  appeal  bond  took  an  assign- 
ment of  the  judgments,  and  in  their  hands 
there  was  no  longer  any  liability  on  the  sure- 
ties on  the  first" appeal.  Such  sureties  be- 
came on  the  givinff  of  the  second  undertak- 
ing to  pay  the  judgments,  sureties  for  the 
second  sureties ;  and  when  the  second  sure- 
ties paid  or  discharged  their  obligation  to 
the  owner  of  such  judgments,  and  took  an 
assignment  of  them,  they  could  not  enforce 
them  against  the  first  sureties.  Under  these 
circumstances,  there  is  no  reason  on  this 
ground  for  releasing  the  purchaser  from  his 
bid.  The  respondent  here  does  not  insist 
upon  an  objection  that  these  questions  were 
doubtful,  and  a  purchaser  ought  not  to  be 
required  to  take  such  a  title ;  but  as  we  un- 
derstand, if  the  (questions  above  discussed 
should  be  decided  m  favor  of  the  title,  he  is 
willing  to  take  it,  although  those  who  are 
not  parties  here  would  not  be  legally  barred 
by  our  decision  from  hereafter  raising  the 
question.  As  our  decision  depends  upon  the 
construction  of  statutes,  the  rule  of  stat'e 
deems  would  be  effectual  as  an  answer  to 
any  further  claim,  and  we  think  the  pur- 
chaser entirely  justified  in  his  waiver. 

Our  conclusion  is  that  the  order  of  tlie  Qen- 
eral  Term  should  be  reversed,  and  that  of  the 
Special  Term  affirmed,  with  costs  in  all 
courts. 

All  concur. 


WASHINGTON    SUPREME  COURT. 


8TATB  of  Washington,  ex  rel. 
V.  P.  WIESENTHAL,  Appt., 

D.  T.  DENNY,  el  al. 

i   ( Wash ) 

1.  A  proposed  amendment  to  »  city 
charter  may  be  amended  at  its  second 
consideration  by  the  city  council  and 

tben  submitted  to  a  vote  of  t)  e  people  without 
further  oonsid^ratlon  by  the  oounoil  after 
another  publioation  period  of  ten  days  under  a 

Note.— For  note  on  the  subject  of  what  oonstl- 
tates  a  maJorMy  suffioient  to  carry  an  election,  see 
Lawrence  v.  IngerBoll  (Team)  6  L.  B.  A.  806. 

16  L.  R.  A. 


oharter  which  provides  that  amendments  to  Its- 
self  may  be  proposed  in  either  house  and  if  a«rreed 
to  they  shall  be  entered  on  the  journals  and  pub- 
lished for  ten  consecutive  days  and  shall  then  be 
resubmitted  to  each  house  and  pursue  the  same 
course  as  is  pursued  by  any  ordinanoe,  and  if 
then  agreed  to  and  not  vetoed,  or  if  passed*  over 
a  veto,  shall  be  submitted  to  the  voters  for  rati- 
flcation. 

8.  The  existence  of  conAision  on  the 
part  of  the  voters  and  inability  to  de- 
cide which  way  to  vote  upon  proposed 
amendments  to  a  dLty  charter*  which  are 
caused  by  the  submlanon  of  so  many  at  once, 
will  not  invalidate  the  election  although  it  is  !n- 
oreased  by  spUttinff  up  the  original  propositions 
as  adopted  by  the  oounoU  and  published  int» 
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more  ihan  twice  as  maoy  for  BubmdflBlon  to  the 
Toters  if  the  notice  of  election  accurately  num- 
bered and  described  the  final  subdivisions  and  the 
ballots  referred  to  the  numbers  so  giveD. 

3.  Needless  separation  in  snbmlttln^ 
tliem  to  the  voters  of  two  proposed 
amendments  to  a  dty  charter  which*  are 
indispensable  to  each  other  will  not  cause  the  re- 
jection of  either  or  both  if  each  has  received  a 
majority  of  the  vote  and  such  separatioo  is  Justi- 
fied by  the  law. 

•4.  A  city  charter  cannot  require  for  its 
amendment  a  majority  of  all  the  voters 
votings  at  the  election  at  which  a  proposed 
amt;ndment  is  submitted,  if  the  state  Constitution 
provides  for  the  ratification  of  such  a  proposed 
■amendment  by  a  majority  of  the  qualified  voters 
vutintf  thereon. 

(April  8, 1882.) 

APPEAL  by  rehitor  from  a  judgment  of  the 
Superior  Court  for  Kinfi  County  in  favor 
of  respondents  in  a  proceeding  by  mandamus 
Id  corn  pel  tliem  to  declare  him  elected  as  one 
of  the  delegates  from  the  third  ward  of  the 
XJity  of  beattle.     Affiiined. 

The  facts  are  stated  in  the  opinion. 

Me99ra,  Edffar  Liemman  and  Junius 
Rochester  for  appellant. 

Mtssrs.  Georg^e  Donworth  and  Battle 
-A  Shipley,  for  respondents: 

The  tendency  of  the  courts  seems  to  be  to 
/rive  a  liberal  construction  to  laws  doubtful  as 
to  the  maj«  rity  required  so  as  to  sustain  the 
t»ame  when  a  majority  of  the  voters  voting  have 
voied  in  favor  thereof. 

Metcalfe  V.  Seattle,  1  Wash.  297;  Armour 
Bros.  likg.  Co.  v.  Finney  County  Comrs.  41 
Fed.  Rep.  881;  Boleomh  v.  DatU,  56  111.  413. 

The  rule  that  when  an  election  is  held  at 
which  the  subject-matter  is  to  be  determined 
by  a  majority  of  the  voters  entitled  to  cast 
ballots  thereat,  those  absenting  themselves  and 
those  being  present  and  abstaining  from  voting, 
■are  considered  as  acquiescing  in  the  result  de- 
-clared  by  those  actually  voting,  applies  equally 
where  at  a  general  election  the  measure  so  re- 
ceiving a  majority  of  the  votes  cast  on  the 
subject  failed  to  receive  a  majority  of  the  votes 
•cast  upon  some  other  subiect. 

Walker  v.  (hwald,  11  Cent.  Rep.  123,  68  Md. 
146. 

Even  though  the  proper  meaning  to  be  at- 
tached to  the  word  *' thereat"  should  be  as 
'Contended  for  by  appellant  the  same  is  wholly 
nugatory  and  is  not  to  govern  in  determining 
the  question  of  the  validity  of  said  proposed 
4tmendmenfs,  but  section  10,  art.  11,  of  the 
-Constitution  in  the  use  of  the  word  "thereon" 
must  govern. 

A  constitutional  provision  is  self  executing 
if  it  supplies  a  sufficient  rule  by  means  of 
which  the  right  given  may  be  enjoyed,  or  the 
•<3uty  imposed  may  be  enforced. 

Cooley,  Const.  Lim.  4th  ed.  p.  99. 

Section  10.  art.  11,  of  the  Constitution  of 
Washington  is,  with  slight  modifications,  the 
aame  as  section  8,  art.  li,  of  the  Constitution 
of  California,  which  the  Supreme  Couii  of  |hat 
state  In  a  number  of  decisions  has  held  is  self- 
-«zecuftiDg. 

PiBojde  V.  Eoge,  66  Cal.  618. 

Where  the  means  for  exercise  of  the  granted 


power  are  prescribed  no  other  or  different 
means  can  be  impliedly  authorized  as  being 
more  effectual. 

Fitld  V.  People,  8  Dl.  83. 

This  section  10,  art.  11,  of  the  Constitution 
not  only  furnishes  a  sufficient  guide  and  pro- 
ceedure  to  adopt  amendments  to  charters,  but  it 
is  mandatory,  and  is  a  limitation  upon  the 
power  of  cities  to  enact  any  other  rule  or  pro- 
ceedure  to  govern  in  adopting  amendments  to 
their  charters. 

Cooley,  Const.  Lim.  6th  ed.  93.  See  also 
Sutherland,  Stat.  Const.  ^  66;  Peo^  v.  Ounn 
85- Cal.  238;  State  v.  Rog&rB,  10  Nev.  253,  2i 
Am.  Rep.  738:  Vamey  v.  Justice,  86  Ky.  596; 
WestpoH  V.  Kansas  (Hty,  103  Mo.  141;  Mo- 
Donald  V.  Patterson,  54  Cal.  215. 

The  purpose  of  the  first  introduction  into  the 
council  is  to  obtain  the  consent  of  the  council 
that  the  same  should  be  proposed  as  an  amend- 
ment, and  the  power  of  the  council  to  take  any 
action  thereon  in  the  particular  of  amending 
the  same  in  any  wise,  is  suspended  until  the 
resubmission.  Anything  evidencing  the  in- 
tention of  the  city  council  to  approve  the  pro- 
posed amendments  is  sufficient 

Brooksr,  Fischer,  4  L.  R.  A.  429,  79  Cal.  178. 

Independent  of  these  provisions  of  the 
charter  and  the  rules  of  the  dty  council,  the 
power  to  make  these  amendments  existed. 

People  V.  Wallace,  70  Dl.  680.  See  also 
Sutherland,  Stat.  Const,  g  49. 

Statutes  concerning  the  manner  of  conduct- 
ing elections  are  directory  unless  the  non-com- 
pliance is  expressly  declared  to  be  fatal  to  the 
validity  of  the  election  or  will  change  or  make 
doubtful  the  result. 

Sutherland,  Stat.  Const.  §  452. 

Stiles*  J.,  delivered  the  opinion  of  the 
court : 

The  Constitution,  art.  11,  §  10,  provides 
that  the  freeholders'  charter  of  any  city  of 
the  first  class  may  be  amended^'by  proposali! 
therefor  submitted  by  the  legislative  au- 
thority of  such  city  to  the  electors  thereof 
that  any  general  election,  after  notice  of  said 
submission  published  as  above  spe'^^'fied 
[Wade  V.  Taeoma  (Wash.)  29  Pac.  Rep. 
983,1  and  ratified  by  a  majority  of  the 
qualified  electors  voting  thereon."  Sub- 
division 88,  §  520,  Gen.  Stat.,  contains  the 
only  legislative  reference  to  such  amend- 
ment,  by  enumerating  as  among  the  express 
powers  of  such  cities  the  power  **  to  provide 
in  their  respective  charters  for  a  method  to 

gropose  and  adopt  amendments  thereto." 
ection  1,  of  article  20  of  the  charter  of  the 
city  of  Seattle  is  as  follows:  "Section  1. 
Any  amendment  or  amendments  to  this  char- 
ter may  be  proposed  in  either  house  of  the 
city  council,  and,  if  the  same  shall  be  agreed 
to  by  not  less  than  three  fifths  of  the  mem- 
bers of  each  house,  such  proposed  amend- 
ment or  amendments  shall  be  entered  upon 
the  journal  of  each  house,  with  the  yeas  and 
nays  of  each  house  thereon,  and  shall  for 
ten  consecutive  days,  excluding  Sundays, 
beginning  with  five  days  next  aiter  the  pas- 
sage thereof,  be  published  In  the  city  offi- 
cial newspapers  and  shall,  not  less  than 
sixty  nor  more  than  ninety  days  after  the 
first  publication,  be  again  submitted  to  each 
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house  of  the  city  ooancll  for  passage,  and 
pursue  the  same  course  before  the  council  and 
mayor  as  is  pursued  by  any  ordinance ;  and 
if  upon  such  resubmission  the  same  be 
agreed  to  again  in  each  house  by  not  less 
than  three  fifths  of  the  members  thereof,  and 
not  returned  by  the  mayor  with  his  objec* 
tions,  or  be  passed  notwithstanding  his  ob- 
jections, by  not  less  than  two  thirds  of  such 
members,  sudi  proposed  amendment  or 
amendments  shall  oe  submitted  to  the  quali- 
fied voters  of  the  city  for  their  ratification 
at  the  next  general  election,  or  at  a  special 
election  to  be  called  for  the  purpose  by  the 
city  council  before  such  general  election; 
and  if  at  said  election  a  majority  of  the 
lawful  voters,  voting  thereat,  shall  by  their 
votes  ratifv  any  amendment  so  submitted 
the  same  shall  become  a  part  of  the  city 
charter,  and  shall,  five  days  after  such  elec- 
tion, be  by  -  the  mayor,  in  proclamation 
published  in  the  city  official  newspapers, 
proclaimed  a  part  thereof :  provided,  that  if 
more  than  one  amendment  be  submitted  the 
same  shall  be  submitted  to  the  voters  at  said 
election  in  such  manner  that  they  may  vote 
for  or  against  each  amendment  separately, 
and  that  the  city  council  shall  cause  every 
amendment  that  is  to  be  submitted  to  be  pub- 
lished for  at  least  thirty  days  (excluding 
Sundays)  next  preceding  such  election  in  the 
city  official  newspapers.''  Section  1,  art.  4, 
of  the  charter  provides:  "That  the  legisla- 
tive power  of  the  city  of  Seattle  shall  be 
vested  in  a  mayor  and  a  city  council,  which 
shall  consist  of  two  houses,  namely,  the 
board  of  aldermen  and  a  house  of  delegates.*** 
Section  18  of  said  article  4  provides  among 
other  things :  **  Every  legislative  Act  of  saia 
city  shall  be  by  ordinance Any  or- 
dinance may  originate  in  either  house,  and, 
when  it  shall  have  passed  one  house,  it  may 
be  passed,  amended,  or  rejected  in  the  other." 
In  August,  1891,  the  said  city  council  ap- 
pointed a  commission,  composed  of  citizens 
and  business  men  of  said  city,  to  frame  and 
submit  to  it  propositions  for  amending  the 


city  charter  in  such  particulars  at  they 
might  suggest ;  and,  in  accordance  with  such 
request,  said  propositions  were  framed  and 
submitted  to  the  council.  On  October  80, 
1891,  the  said  proposed  amendments,  num- 
bq^  1  to  19,  were  first  proposed  in  the  house 
of  delegates,  and  proceeaings  were  thereupon 
had,  retiultinfl[  in  the  passage  of  the  same  by 
said  house  of  delegates.  Thereafter  the  boam 
of  aldermen  duly  passed  the  same.  Proposed 
amendment  No.  2  is  the  principal  subject- 
matter  of  this  suit,  and  the  same,  as  pro- 
posed to  the  city  council,  and  as  passed  and 
published,  is  as  follows :  **  Proposed  amend- 
ment No.  2.  A  proposition  to  amendment 
sections  three  (8),  five  (5),  and  seven  (7) 
of  article  4  of  the  freeholders*  charter, 
adopted  October  1,  1890:  Resolved,  tliat 
section  8  of  article  4  of  the  freeholders' 
charter  be  amended  so  as  to  read  as  follows: 
'Sec.  8.  At  the  general  election  in  1892,  there 
shall  be  elected  in  each  ward  in  the  city  one 
of  the  board  of  aldermen  and  one  member  of 
the  house  of  delegates.  At  the  general  elec- 
tion of  1892  the  five  members  of  the  boai-d 
of  aldermen  receiving  the  greatest  member  of 
votes  shall  hold  office  for  four  ^ears,  and  the 
other  four  for  two  years,  and  in  the  case  of 
a  tie  vote  the  length  of  the  terms  shall,  at 
the  first  session,  and  before  transacting  any 
other  business,  be  determined  by  lotT  At 
each  subsequent  general  municipal  election, 
enough  aldermen  shall  be  elected  from  the 
respective  wards  to  succeed  those  whose 
terms  are  about  to  expire,  and  the  aldermen 
so  elected  shall  hold  office  for  four  years. 
The  members  elected  to  the  house  of  delegates- 
shall  each  hold  office  two  years.  JBach 
member  of  either  house  shall  further  hold 
office  until  his  successor  is  elected  and  quali- 
fied.  Each  member  of  the  city  council  shall 
have  an  annual  salary  of  three  hundred  dol- 
lars, to  be  paid  monthly :  provided,  that  after 
the  population  of  the  city  shall  have  reached 
the  number  of  seventy-five  thousand,  as  de- 
termined by  any  official  census,  such  salary 
shall  be  the  sum  of  six  hundred  dollars  per 


*The  remalolnff  material  portions  of  the  oharter 
before  Its  amendmeat  are  as  follows: 

Bee.  2.  The  board  of  aldermen  shall  consist  of 
nine  members  elected  fi'om  the  city  at  large,  and 
the  bouse  of  deleflrates  shaJl  be  composed  of  two 
members  elected  from  each  ward. 

Bee.  8.  At  the  first  election  under  this  oharter 
nine  members  of  the  board  of  aldermen  shall  be 
elected.  At  the  general  election  of  eighteen  hun- 
dred and  ninety-two,  nine  members  shall  be 
elected,  and  the  five  then  receiving  the  greatest 
number  of  votes  shall  hold  offloe  for  four  years, 
and  the  other  four  for  two  years,  and  in  case  of  a 
tie  vote  the  length  of  the  term  shall,  at  the  first 
session,  and  before  transacting  any  other  business, 
be  determined  by  lot  At  each  subsequent  general 
municipal  election  enough  aldermen  shall  be 
elected  to  succeed  those  whose  terms  are  about  to 
expire,  and  the  aldermen  so  elected  shall  each  hold 
omce  for  four  years.  At  said  first  election,  and  at 
each  general  munidpai  election  thereafter,  two 
members  of  the  house  of  delegates  shaU  be  elected 
in  each  ward,  and  the  delegates  so  elected  shall 
each  hold  ofllce  two  years.  E^ch  member  of  either 
house  shall  further  hold  office  until  his  successor  Is 
elected  and  qualified. 

Sec.  4.  No  person  shall  be  eligible  for  alderman 
unless  he  be  a  freeholder,  a  citizen  of  the  United 
States  and  have  been  a  resident  and  elector  of  the 
dty  for  at  least  two  years  next  prior  to  his  elec- 
.tion;  and  no  person  shall  be  eligible  for  delegate 
unless  he  be  a  citizen  of  the  United  States  and  have 
been  an  elector  of  the  city  and  a  resident  of  the 
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ward  for  which  he  Is  selected  for  at  least  one  year 
next  prior  to  his  election.  No  person  not  a  resi- 
dent or  not  a  citizen  or  who  holds  any  other  piao» 
in  the  city  government  shall  be  a  member  of 
either  house. 

Sec.  5.  No  member  of  either  house  shal  1  hold  any 
other  ofiioe,  federal,  state,  county  or  municipal, 
except  in  the  National  nuard  or  as  a  notary  pub- 
lic, or  be  an  employ^  of  the  city  or  either  of  said 
houses,  or  be  directly  or  indirectly  Interested  in 
any  contract  with  the  city,  or  with  or  for  any  de- 
partment. Institution,  board,  officer,  agent  or  em- 
ploy6  thereof,  or  advance  money  or  furnish 
material  or  suppUes,  or  become  surety  tor  the  per-, 
formance  of  any  such  contract,  or  directly  or  in* 
directly  recommend,  solicit,  adrise,  request  or  in 
any  manner  use  his  influence  to  obtain  the  appoint- 
ment of  any  person  to  any  office,  position,  place 
or  employment  under  the  dty  government  or 
under  any  department,  board,  officer,  agent  or 
employ^  thereof;  Provided,  that  nothing  con- 
tained in  this  section  shall  impair  the  right  of  a^ 
member  to  nominate  and  recommend  any  person 
for  any  posltiop  or  office  to  be  filled  by  the  city 
council  or  by  the  house  of  which  be  is  a  member. 
Each  member,  upon  taking  office,  shall  make  and 
file  In  the  office  of  the  city  clerk  an  affidavit  that  h» 
will  faithfully  comply  with  and  abide  by  all  the 
requirements  of  this  section,  and  the  violation  of 
any  of  the  provisions  of  this  section  shaU  work  a 
forfeiture  of  his  membership  and  warrant  his  ex* 
pulsion  from  the  house  to  wnidi  be  belongs. 
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annum,  payable  annually.  A  deduction  of 
flrc  dollars  shall  be  made  from  each  mem- 
bers* salary,  who  shall  be  absent  from  any 
roeetinjt  of  his  respect! ye  house,  unless  saia 
member  shall  certify  on  his  honor  that  said 
absence  was  caused  by  illness  9r  unayoidable 
absence  from  the  city  at  the  time  of  the 
meeting.'  Resolved,  that  section  5  of  art- 
icle 4  of  the  freeholders'  charter  be  amended 
80  as  to  read  as  follows:  'Sec.  5.  No  mem- 
ber of  cither  house  shall  hold  any  other 
municipal  office,  or  be  an  employ 6  of  the 
city  or  either  of  said  houses,  or  be  interested 
in  any  contract  with  the  city,  or  with  or  for 
any  department,  institution,  board,  officer, 
agent,  or  em  ploy  6  thereof.  Each  member, 
upon  taking  office,  shall  make  and  file  in  Uie 
office  of  the  city  clerk  an  oath  that  he  will 
faithfully  comply  with  and  abide  by  all  the 
requirements  of  this  section ;  and  the  viola- 
tion of  any  of  the  provisions  of  this  section 
shall  work  a  forfetiture  of  his  membership, 
and  warrant  his  expulsion  from  the  house  to 
which  he  belongs.'  Resolved,  that  section 
7  of  article  4  of  the  freeholders'  charter  be 
amended  so  as  to  read  as  follows :  'Sec.  7. 
The  house  shall  meet  in  separate  chamber. 
A  majority  of  either  house  shall  constitute 
a  quorum,  but  a  less  number  may  adjourn 
from  day  to  day,  or  till  the  time  of  the  next 
regular  meeting,  and  may  compel  the  attend- 
ance of  absent  members  in  such  manner  and 
under  such  penalties  as  each  house  shall 
prescribe  for  itself.  A  quorum  of  each  of 
the  two  houses  of  the  city  council,  assembled 
in  joint  convention,  shall  be  a  quorum  of  a 
joint  convention  of  the  city  council.*" 
There  were  nineteen  of  these  proposed  amend- 
ments, of  which  Nos.  4  and  17  failed  to 
pass  the  second  consideration  of  the  council, 
and  were  not  submitted  in  any  form.  A 
part  of  the  others,  without  any  amendment 
or  alteration  thereof  being  made,  passed  each 
house  upon  such  reconsideration,  while  sev- 
eral of  them,  including  No.  2,  upon  such 
reconsideration  were  amended  by  the  council, 
and  as  amended  they  passed  each  house,  and 
all  the  requirements  of  section  1,  art.  20, 
were  complied  with  in  passing  the  same,  as 
amended. 

The  fact  that  amendment  No.  2  was 
amended  upon  such  reconsideration  without 
again  having  been  published  as  is  required 
upon  the  original  introduction  or  proposal 
of  the  same  in  the  city  council,  constitutes 
the  first  objection  to  the  validity  thereof, 
raised  by  the  relator.  Proposed  amendment 
No.  2,  as  passed  as  amended  upon  such  re- 
consideration, is  as  follows:  "Proposed 
amendment  No.  2.  A  proposition  to  amend 
sections  2,  3,  5,  and  7  oi  article  4  of  the  free- 
holders* charter,  adopted  October  1,  A.  D. 
1890.  Resolved,  that  section  2  of  article  4 
be  amended  so  as  to  read  as  follows:  'Sec. 
3.  The  board  of  aldermen  and  the  house  of 
delegates  shall  each  consist  of  as  many  mem- 
bers as  there  are  wards  in  the  city;  one 
member  of  each  bouse  to  be  elected  from  each 
ward.'  Resolved,  that  section  8  of  article  4 
of  the  freeholders'  charter  be  amended  so 
as  to  read  as  follows:  'Sec.  8.  At  the  gen- 
eral election  in  1892,  there  shall  be  elected 
nine  members  of  the  board  of  aldermen  and 
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there  shall  be  elected  in  each  ward  one  mem«^ 
ber  of  the  house  of  delegates:    provided, 
that  in  case  of  the  adoption  of  this  proposed 
amendment  the  person  receiving  the  highest 
number  of  votes  for  delegate  at  said  general 
election  in  March,  1802,  shall  be  entitled  ta 
qualify  as  said   delegate.     At  the  general 
election  in  1892  the  five  members  of  the  board 
of  aldermen  receiving  the  greatest  number 
of  votes  shall  hold  office  for  four  years,  and 
the  others  for  two  years,  and  in  case  of  a  tio 
vote  the  length  of  the  terms  shall  at  the  first 
session,  and  before   transacting    any    other 
business,  be  determined   by   lot.     At  each 
subsequent  general  municipal  election,  one 
delegate  shall  be  elected  from  each  ward, 
and  enough  aldermen  shall  be  elected  from 
the  respective  wards  to  succeed  those  whose 
terms  are  about  to  expire,  and  the  aldermen 
so  elected  shall   each  hold  office  for  four 
years.     The  members  elected  to  the  house  of 
delegates  shall  each  hold  office  two  years. 
Each  member  of  either  house  shall  further 
hold  office  until  his  successor  is  elected  and 
qualified.     Each  member  of  the  city  council 
^all  have  an  annual  salary  of  three  hundred 
dollars,  to  be  paid  monthly :    provided,  that 
after  the  population  of  the  city  shall  have 
reached  the  number  of  seventy-nve  thousand, 
as  determined  by  any  official  census,  such 
salary  shall  be  the  sum  of  six  hundred  dol- 
lars per  annum,  payable   monthly.     A  de- 
duction of  five  dollars  shall  be  made  from 
each  member's  salary  who  shall   be  absent 
from  any  meeting  of  his  respective  house, 
unless   said   member  shall   certify   on   hia 
honor  that  said  absence  was  caused  by  ill- 
ness or  unavoidable  absence  from  the  city  at 
the  time  of  the  meeting.'    Resolved,  that 
section  6  of  article  4  of  the  freeholders* 
charter  be  amended  so  as  to  read  as  follows : 
'Sec.  5.    No  member  of  either  house  shall 
hold  any  federal,  state,  or  other  municipal 
office,  or  be  an  employ^  of  the  city  or  either 
of  said  houses,  or  be  interested  in  any  con- 
tract with  the  city  or  with  or  for  any  de- 
partment, institution,  board,  officer,  agent, 
or  employs  thereof.     Each  member  on  taking 
office  shall  make  and  file  in  the  office  of  the 
city  clerk  an  oath  that  he  will  faithfully 
comply  with  and  abide  by  all  the  require- 
ments of  this  section ;  and  the  violation  of 
any  of  the  provisions  of  this  section  shall 
work  a  forfeiture  of  his  membership,  and 
warrant  his  expulsion  from  the  house  to 
which  he  belongs.'    Resolved,  that  section 
7  of  article  4  of  the  freeholders'  charter  bo 
amended  so  as  to  read  as  follows:    'Sec.  7. 
The  house  shall  meet  in  separate  chamber. 
A  majority  of  either  house  shall  constitute 
a  quorum,  but  a  less  number  may  adjourn 
from  day  to  day,  or  till  the  time  of  the  next 
regular  meeting,  and  may  compel  the  attend- 
ance of  absent  members  in  such  manner  and 
under  such  penalties  as  each  house  shall  pre- 
scribe for  itself.     A  quorum  of  each  of  the 
two  houses  of  the  city  council,  assembled  in 
joint  convention,  shall    be  a  quorum  of  a 
joint  convention  of  the  city  council.'" 

The  relator  was  a  candidate  in  the 
third  ward  for  the  office  of  delegate  to  the 
house  of  delegates,  at  the  annual  elec- 
tion  held   Mardi  8,    1892;  and  under  sec-> 
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tlon  8,  art.  4,  of  the  existing  charter,  he 
woald  have  been  entitled  to  be  declared 
elected,  as  he  received  the  second  highest 
number  of  votes  cast  for  that  office  in  his 
ward.  But  he  has  been  refused  the  declara- 
tion of  his  election,  because  it  has  been  as- 
certained and  declared  that  the  proposed 
amendments  of  sections  2  and  8  of  article  4 
were  carried  at  the  same  election,  whereby, 
the  number  of  delegates  being  reduced  to 
one  only  from  each  ward,  only  the  candidate 
receiving  the  highest  number  of  votes  was 
to  be  declared  elected.  Of  this  action  he 
complains,  and  sought  by  mandamus  in  the 
superior  court  to  compel  the  declaration  of 
his  election  at  the  hands  of  the  canvassing 
otBcers,  for  the  reason,  as  he  alleged,  that  the 
aaid  amendments  were  not  lawfully  adopted. 
The  mandamus  was  refused,  and  he  appeals. 

The  first  objection  taken  by  relator  is  that 
after  the  first  passage  of  the  proposed  amend- 
ment as  "  Proposed  Amendment  No.  2**  by  the 
council,  and  its  publication  for  ten  days, 
upon  its  reconsideration  it  was  amended, 
and  then  submitted  to  the  popular  vote  with- 
out a  second  ten  days'  publication  and  recon- 
sideration, and  adoption  without  amendment. 
In  short,  the  contention  is  that  to  comply 
with  section  1,  art.  20,  the  same  identical 
proposition  must  pass  both  houses,  once  be- 
fore and  once  after  ten  days'  publication, 
without  change  or  amendment,  in  order  to 
give  it  a  valid  existence  as  subject  for  the 
vote  of  the  electors.  We  take  it,  however, 
that  the  first  vote  in  council  is  intended  by 
the  charter  to  be  one  rather  of  acquiescence 
than  of  anything  final  in  its  character,  and 
that  the  ten  days  publication  is  merely  one 
of  warning  to  the  public  that  the  subject- 
matter  is  to  be  considered  with  a  view  to 
its  amendment.  Reading  closely,  we  should 
say  that  amendments  were  barred  upon  the 
first  consideration,  rather  than  at  the  second 
since  it  is  only  in  connection  with  the  second 
that  it.  is  provided  that  the  proposition  shall 
**  pursue  the  same  course  before  the  council 
and  mayor  as  is  pursued  by  any  ordinance,  ^ 
and  it  is  only  after  the  second  passage  that 
the  mayor  is  called  upon  to  consider  it.  It 
would  certainly  be  a  great  taking  of  chances 
for  a  proposition  to  go  through  three  such  or- 
deals, with  the  possibility  of  meeting  the 
mayors'  disapproval  at  the  end,  and  die  be- 
yond resuscitation,  when  some  slight  change 
might  overcome  the  mayor's  objection.  We 
conclude,  rather,  that  the  proposition  is 
after  its  first  publication,  to  all  intents  and 
purposes,  an  ordinance,  as  the  charter  says 
It  shall  be,  and  comes  up  for  passage, 
amendment,  or  other  parliamentary  treat- 
ment, as  the  case  may  he. 

The  next  point  made  against  these  amend- 
ments is  that  whereas  the  final  thirty  days 
publication  of  the  proposed  amendments  was 
made  in  the  form  of  seventy  consolidated 
propositions,  as  they  passed  the  council,  the 
notice  of  election  and  the  ballots  purported 
to  split  up  the  proposition  so  as  to  require 
thirty-seven  expressions  by  the  roter  to  reach 
them  all.  The  notice  was  to  the  effect  that 
whereas  proper  action  had  been  taken  by  the 
legislative  authority  of  the  city,  providing 
therefor,  certain  propositions  to  amend  the 
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charter  were  then  in  course  of  pablicatioii 
in  the  city  official  newspapers,  and  whereas, 
by  ordinance  No.  1974,  each  of  the  amend- 
ments intended  to  be  submitted  was  briefly 
described  and  numbered  for  the  purpose  of 
reference  thereto  in  the  ballotc  to  be  cast  for 
and  against  'the  ratification  of  the  same, 
"as  follows,  to  wit."  etc.  That  the  notice 
followed  the  exact  language  of  the  ordinance, 
and  among  the  thirty-seven  proposed  amend- 
ments we  find,  in  its  proper  order,  this  one : 
"  (7)  Proposed  amendment  to  section  2  of 
article  4  of  said  charter,  fixing  the  number 
of  members  of  the  board  of  aldermen  and 
house  of  delegates  of  said  city,  respectively ; 
being  the  first  proposed  amendment  in  course 
of  publication,  as  aforesaid,  under  the  head- 
ing, 'Proposed  Amendment  No.  2.'"  The 
others  followed  in  regular  sequence.  Upon 
the  ballot,  under  the  head  of  **  Charter 
Amendments."  We  find,  **For  amendmeni 
No.  7  to  the  city  charter,"  and  **Againsi 
amendment  No  7  to  the  city  charter,"  and 
the  others  are  provided  for  in  like  manner. 

Recurring  to  ordinance  1974,  we  find  it  pre- 
scribing in  this  manner :  **  Sec.  6.  Said 
several  proposed  amendments,  specified  and 
numbered  in  section  2  of  this  ordinance, 
shall  be  voted  upon  by  the  qualified  voters 
of  said  city  at  said  general  election  men- 
tioned in  said  section  2,  for  the  purpose  of 
ratification  or  rejection,  by  a  majority  of  all 
lawful  voters  voting  thereon  at  said  elec- 
tion, of  each  of  said  amendments,  in  the 
manner  following,  to  wit .  Every  voter  elec- 
ting to  vote  in  favor  of  the  ratification  of 
saia  proposed  amendment  in  said  section  2, 
number^  7,  shall  vote  a  ballot  containing 
the  words,  'For  amendment  No.  7  to  the  city 
charter,'"  and  the  contrary;  and  so  en  clear 
through  the  whole  number  of  amendments. 
The  relator  claims  that  the  effect  of  break- 
ing up  the  original  seventeen  propositions 
into  thirty-seven  had  the  effect  to  confuse 
the  voter,  and  deprive  him  of  a  fair  chance 
to  express  his  wishes;  but  here  again,  we 
cannot  agree  with  him.  We  do  not  doubt 
that  there  was  confusion  and  inability  to  de- 
cide which  way  to  vote  upon  ttie  amend- 
ments, but  it  grew  out  of  the  necessities  of 
the  case,  through  there  being  so  many  sub- 
jects to  be  voted  upon,  rather  than  through 
the  method  of  presenting  them.  Indeed,  it  is 
difficult  to  see  how  so  many  different  proposi- 
tions could  have  been  submitted  in  any  other 
way  than  the  one  adopted,  which  has  the 
additional  merit  of  having  closely  followed 
the  general  election  statutes,  (and  especially 
Gen.  Stat.  §  518, )  and  the  last  clause  of  sec- 
tion 1.  art.  20,  of  the  charter.  The  amend- 
ments to  sections  2  and  8,  art.  4,  were  indis- 
pensable to  each  other,  and  might  properly 
have  been  submitted  together  as  one  proposi- 
tion ;  but,  each  having  received  majority  of 
the  vote,  their  seperate  submission,  in  strict 
accordanee  with  the  law,  is  no  ground  for 
defeating  either  or  both. 

Lastly,  there  were  8,294  ballots  cast  at  the 
election  in  question.  Of  thc^e,  1,461  were 
cast  in  favor  and  1,107  against  amendment 
No.  7,  and  1,807  were  cast  in  favor  and  698 
asrainst  No.  8.  Thus  5,726  persons  failed 
to  vote  upon  No.  7,  and  5,794  tailed  to  vote 
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upon  No.  8.  Nob.  7  and  8  were  the  amend- 
ments to  sections  2  and  3  of  article  4,  the 
adoption  of  which,  as  declared  deprived  the 
felator  of  his  office.  He  claims  that  inas- 
much as  the  language  of  the  charter  (sec.  1, 
art.  20)  is,  **If  at  said  election  a  majority  of 
the  lawful  voters  voting  thereat  shall,  by 
their  votes,  ratify  any  ameudment  so  submit- 
ted, the  same  shall  become  a  part  of  the  city 
charter,  ".these  amendments  were  not  adopted, 
since  not  less  than  4,148  was  **a  majority  of 
the  lawful  voters  voting  thereat.  **  Section 
10,  art  11,  of  the  Constitution,  quoted  above 
says  that  such  a  charter  may  be  amended  by 
proposals  therefor  submitted  by  the  legis- 
lative authority  of  a  city  "  at  a  general  elec- 
tion, and  ratified  by  a  majority  of  the  quali- 
fied electors  voting  thereon.  **  The  position 
of  the  relator  is  that  this  constitutional 
provison  is  a  limitation  upon  the  powers  of 
the  municipality  in  amending  its  charter; 
that  the  framers  of  the  Constitution  intended 
to  surround  freeli ciders,  charters  of  cities  of 
the  first  class  with  safeguards ;  and  that,  as 
one  of  these  safeguards,  this  provision  was 
placed  in  the  Constitution  as  a  limitation 
upon  the  power  of  the  city  in  relation  to  the 
amendment  of  its  charter.  He  maintains 
that  it  was  not  intended  to  prohibit  the 
people  constituting  the  municipality  from 
requiring  and'  placing;  upon  themselves 
further  limitations  and  restrictions  in  the 
master  of  amendments.  Therefore,  while 
the  Constitution  adopts  a  liberal  method  of 
procuring  amendments,  it  is  entirely  with- 
in the  power  of  the  city  itself,  by  its 
original  charter,  to  adopt  a  strict  method, 
such  as  is  supposed  to  be  involved  In  the 
word  "* thereat.**  Just  how  far  this  proposi- 
tion could  be  carried  without  crossing  over 
the  line  where  amendments  would  become 
practically  impossible  at  once  occurs  for  re- 
flection. We  have  already  seen  how,  before 
a  proposition  is  submitted,  it  must  pass  by  a 
three-fifths  vote  of  the  council,  be  published, 
passed  again  by  three  fifths,  face  the  mayors' 
objections,  be  published  again,  and  then  be 
voted  upon  at  an  election  where  two  thirds 
of  the  voters  treat  it  with  indifference :  and, 
looking  upon  this  as  a  precedent,  it  will  be 
safe  to  say  that  the  freeholders'  charter  of 
Settle  bids  fair  to  take  rank  amonc  the 
famed  oriental  laws,  that  never  could  be 
changed.  But  we  differ  with  the  relator  in 
this  matter.  The  framers  of  the  Constitu- 
tion went  out  of  the  usual  way  of  making 
such  instruments  to  insert  a  provision  there- 
in, looking  to  the  possible  solution  of  a  per- 
plexing modem  problem, — the  government 
of  large  cities.  It  granted  to  certain  cities 
the  right  to  govern  themselves,  subject  only 
to  general  laws  of  the  state.  The  grant  was 
made  in  the  shape  of  power  to  enact  a  char- 
ter law,  and  to  amend  it  afterwards.  Just 
how    far  this  grant   was   independent   of 
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legislation,  we  are  not  called  upon  to  say ; 
but  it  may  be  safely  said  that  wherever  in 
this  grant  it  is  declared  that  a  t^ing  may 
be  done  in  a  certain  way,  when  it  comes  to  be 
done,  the  doing  it  in  that  way  will  be  suffi- 
cient. **  Wherever  the  language  contains  a 
grant  of  power,  it  was  intended  as  a  mandate. 
Wherever  the  language  gives  a  direction  as 
to  the  manner  of  exercising  power,  it  was 
intended  that  the  power  should  be  exercised 
in  the  manner  directed  and  in  no  other 
manner."  Vtvmep  v.  Justice,  86  Ky.  696. 
"  When  the  Constitution  defines  the  circum- 
stances under  which  a  right  may  be  exer- 
cised, or  a  penalty  imposed,  the  specifica- 
tion is  an  implied  prohibition  against  leg- 
islative interference  to  add  to  the  condition, 
or  to  extend  the  penalty  to  otiier  cases.  ** 
Cooley,  Const.  Lim.  0tn  ed.  p.  78.  The 
power  to  amend  is  in  this  instance  as  im- 
portant as  the  power  to  enact.  The  system 
18  new  and  untried.  The  labor  of  the  free- 
holders is  likely  to  be  accepted  somewhat  in 
trust.  Trial  alone  can  develop  to  the  gen- 
eral view  the  imperfections  of  their  work. 
The  Constitution  sought  to  provide  for  this. 
No  previous  city  council  can  propose  a  char- 
ter. Fifteen  freeholders  must  be  elected  for 
that  sole  purpose.  But  when  the  charter 
has  been  adopted,  put  into  service,  and 
tried,  it  is  left  to  those  whose  experience  is 
most  intimate  with  it  to  point  out,  in  propo- 
sitions, to  the  people,  wberein  they  think  it 
needs  change.  The  Constitution  requires 
and  contemplates  but  little  of  pomps  or 
forms ;  a  recommendation  by  the  legislative 
authority,  a  publication  so  that  all  may  have 
knowledge  of  the  proposition,  and  a  vote,  is 
all.  General  elections  were  selected  as  the 
time  for  submission,  because  there  ought  to 
be  a  certain  stability  about  such  instruments 
and  the  vice  of  nonattention  to  special  elec- 
tions is  well  known.  We  presume  it  would 
not  be  contended  that  if,  following  Gen. 
Stat.  §§  518,  519,  a  charter  election,  were 
held  on  the  same  day  as  a  general  election, 
the  language  of  section  519  should  be  con- 
strued as  controlling  the  Constitution,  and  re- 
Quiring  a  majority  of  all  votes  cast  on  that 
aay  to  adopt  the  proposed  charter,  because 
the  Constitution  plainly  declares  that,  if  a 
majority  of  the  qualified  electors  voting 
thereon  ratify  the  proposed  charter,  it  shall 
become  the  charter  of  tne  city.  To  our  minds 
the  language  concerning  amendments  is  no 
less  vigorous  and  controlling,  and  must  re- 
ceive Tike  Construction.  It  is  the  right  of 
the  people  to  have  their  charter  amended 
by  the  majority  vote  of  those  who  vote 
thereon,  and,  having  so  amended  it,  the  re- 
lator is  without  cause  of  action. 
Judgment  affirmed. 

Anders,  Ch,  J,,  and  Hoyt  and  Scott« 
JJ,t  concur. 
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Hennan  A.  HAEUSSLER,  Appt, 
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!•  PoMeflsion  of  Imnd  under  »  mining 
le»Be  is  not  adTorse  to  the  interests  of  the 
owners  of  the  fee  so  as  to  prevent  a  partition  be- 
tween them. 

8«  A  stipulation  nfl^alnst  the  Inatltntlon 
of  partition  proceedings  made  by  co-ten- 
ants  who  undertake  to  bind  themselves,  their 
heirs  and  assiirns  forever  not  to  institute  such 
prooeedings  without  the  written  consent  of  all 
the  parties,  is  void  because  it  is  an  unreasonable 
restraint  upon  the  enjoyment  and  use  of  the 
property. 

(March  2. 1808.) 

APPEAL  by  plaiDtiff  from  a  Judgment  of  the 
Circuit  Court  for  Dent  County  in  favor  of 


defendants  In  an  action  brought  for  the  parti* 
tion  of  certain  real  estate.    Beveraed, 

The  facts  are  stated  in  the  opinion. 

Messrs,  Broadhead  Sb  Hasel*  with  MessrM, 
4.  Morehard  A  E.  A.  Seayt  for  apj;)el* 
lant: 

The  lease  forbidding  sale  and  trade  of  land 
is  against  public  policy,  and  plaintiff  under 
the  finding  would  be  powerless  to  enjoy  hi* 
property. 

Reiehard  v.  Manhattan  L.  Ins.  Co,  81  Mo. 
618;  Alger  v.  Thacfitr,  19  Pick.  51;  Parsons. 
Cont  5th  ed.  pp.  502,  503;  Taylor,  Land.  <fe 
T.  2d  ed.  ^§  288, 284,  and  references;  Long  ▼. 
Towl,  42  Mo.  546,  07  Am.  Dec.  855. 

If  the  respondent  ever  intended  to  use  the 
land  for  mining  they  had  to  do  so  in  a  reason- 
able time,  and  not  having  done  so  for  twenty 
years,  tne  contract  is  at  end,  at  least  as  to  that 
parcel.  To  forever  prevent  the  law  of  this 
state  in  relation  to  partitions  from  beiog  en- 
forced is  like  a  covenant  not  to  sue  on  a  policy 
in  this  state  void  and  against  the  public  goodf. 


Nora.— ValidHy  of  affreement  against  right  to  parti' 

lion. 

The  right  of  co-tenants  to  bind  themselves  not  to 
exercise  the  right  of  partition,  contrary  to  the  doc- 
trine of  the  main  case,  has  been  upheld  in  several 
cases* 

Thus  a  condition  in  a  deed  of  premises  to  mem- 
bers of  a  hotel  association  that  the  premises  shall 
be  held  In  common  without  partition  or  division, 
Is  not  invalid  as  repugnant  to  the  estate  granted 
or  as  against  public  policy.  Hunt  v.  Wright,  47  N. 
H.  see,  88  Am.  Dec.  461. 

Bo  an  agreement  to  exempt  certain  ore  banks 
or  mine  hills  from  a  partition  made  by  co-tenants 
because  such  property  could  not  be  divided  with- 
out injustice  to  some  of  the  parties  is  valid.  Oole- 
man  v.  Coleman,  19  Pa.  100,  67  Am.  Dec.  641. 

In  Conant  v.  Smith,  1  Aiken,  67, 16  Am.  Dec.  668, 
both  partition  and  sale  of  an  ore  bed  were  denied  be^ 
cause  neither  could  be  made  without  injury  to  the 
rights  of  the  parties,  and  it  was  said  that  chancery 
could  regulate  the  enjoyment  between  the  owners. 

In  Eberts  v.  Fisher,  64  Mich.  294,  the  court  says 
that  a  party  may  enter  into  such  an  agreement 
with  his  co-tenants  as  to  estop  him  from  enforcing 
the  right  of  partition,  and  cites  Avery  v.  Payne,  12 
Mich.  540,  in  support  of  the  doctrine. 

In  the  latter  case  it  held  that  a  statute  providing 
that  all  co-tenants  **may  have  partition**  in  the 
manner  therein  provided  does  not  give  a  right  to 
partition  as  against  an  agreement  of  the  parties 
inconsistent  with  such  right.  Avery  v.  Payne, 
supra. 

But  In  Eberts  v.  Fisher,  supra^  the  question  of  a 
perpetual  bar  to  partition  was  not  actually  in- 
volved. The  point  decided  in  the  case  was  that 
the  lease  of  property  held  in  common  to  part  of  the 
00- tenants  for  a  certain  number  of  years  will  pre- 
vent a  partition  of  the  property  while  the  lease 
remains  in  force  without  mutual  consent. 

So  the  right  of  partition  is  defeated  by  an  agree- 
ment of  the  parties  to  hold  the  premises  together 
for  the  purpose  of  selling.  Peck  .v.  Card  well,  2 
Beav.  187. 

And  very  similar  to  the  above  English  case  is  a 
New  York  decision  that  a  valid  power  to  sell  vested 
by  an  agreement  of  the  parties  which  is  made  irre- 
vocable, will  defeat  the  right  to  partition.  Selden 
v.  Vermilya,  2  Sandf.  668. 

The  doctrine  that  the  right  of  partition  may  be 
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waived  is  recognized  also  in  a  case  which  decide* 
that  the  clause,  "to  remain  in  common  and  undi- 
Tided,**  between  the  description  and  habendum  of 
a  deed,  does  not  amount  to  a  condition  or  covenant- 
against  partition.  Spaulding  v.  Woodward,  63  N. 
H.  678, 16  Am.  Bep.  8BS. 

Also  in  a  decision  that  partition  is  not  barred  by 
a  condition  in  a  deed  of  an  undivided  half  interest 
that  the  grantee  shall  not  alienate  without  the 
grantor*s  permission  as  the  condition  would  be  as- 
elfective  after  partition  as  before.  Whitney  y» 
Kendall,  68  N.H.  200. 

An  agreement  which  is  not  sealed  in  oonsidera* 
tion  of  a  deed  of  an  undivided  portion  of  land  that 
the  grantee  will  hold  It  lnKM)mmon  with  a  co-tenant 
during  the  latter*s  life,  was  held  not  a  bar  to  par* 
tltion  because  it  was  not  under  seal.  The  right  of 
the  parties  to  bind  themselves  against  partitioa 
was  not  decided.    Black  v.  Tyler,  1  Pick.  ISO. 

Neither  was  this  passed  upon  In  a  decision  that  & 
conreyance  for  occupation,  *^n  common  as  a  yard** 
forever  does  not  defeat  a  partition  In  favor  uf  one 
who  has  purchased  the  share  of  one  of  the  co-ten- 
ants in  legal  prooeedings  as  such  occupation  in^ 
common  would  not  be  defeated  by  a  partition. 
Fisher  v.  Dewerson,  8  Met.  644. 

In  Mitchell  v.  Starbuck,  10  Mass.  11,  the  court 
said:  ''It  is  essential  to  an  estate  in  common  to  be 
subject  to  partition.**  This  was  said  in  respect  to- 
an  obiection  against  the  right  of  partition  on  the 
ground  that  the  land  was  held  by  a  peculiar  tenure 
unknown  to  the  common  law.  but  the  court  held  it 
to  be  in  fact  a  tenancy  In  common. 

No  question  of  any  express  agreement  against 
partition  was  involved  in  the  case. 

So  in  Moore  v.  Darby  (Del.)  Nov.  18, 1889,  it  was 
said  that  partition  is  a  necessary  incident  of  an 
estate  held  in  common,  but  the  validity  of  an  agree- 
ment against  partition  was  not  involved  in  thla 
case. 

In  Kean  y.  Tllf ord,  81  Ky.  000.  it  was  held  that 
a  tenant  in  common  cannot  defeat  the  right  of  his 
co-teniiuts  to  a  sale  of  the  property  by  a  provision 
in  a  deed  or  will  disposing  of  his  share  that  the 
property  shall  not  be  sold;  but  this  clearly  does  not 
decide  that  the  co-tenants  could  not  bind  themselves 
by  an  agreement  to  which  all  were  parties,  so  as  to 
defeat  the  right  of  partition. 

The  main  case  is  the  only  decision  which  we  have 
found  that  directly  denies  the  power  of  co-tenanta 
thus  to  bind  themselves.  B.  A.  B. 


See  also  35  L.  R.  A.  108;  39  L.  R.  A.  215. 
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Bekhard  ▼.  Manhattan  L,  Int.  Ox  $upra; 
Sawyer  y.  Hammatt,  15  Me.  40. 

The  covenaDt  in  lease  and  deed  most  of 
<courK  be  taken  as  one  contract. 

Adams  v.  BiU,  16  Me.  216;  Whitehunt  y. 
Boyd,  8  Ala.  875. 

The  condition  is  unreasonable  and  against 
public  policy,  the  restriction  goes  far  beyond 
-what  is  necessary  for  the  protection  of  the 
lessees  and  their  assigns. 

Long  ▼.  Towl,  svpra. 

Mr,  tu  B*  Woodside  for  respondents. 

ThomsM*  /.,  delivered  the  opinion  of 
the  court : 

This  is  a  proceeding  for  the  partition  of 
the  N.  W.  i  and  the  K  W.  i  of  the  S.  W. 
i  and  the  K  i  of  the  S.  E.  i  of  section  24, 
township  34,  range  6  W.,  situated  in  Dent 
county,  containing   280  acres.     This  record 
discloses  the  following  facts:    On  the  4th 
day  of  June,  1870,  C.  C.  Simmons  and  W. 
P.  Billings,  being  seised  of  said  lands  in 
fee,  by  separate  conveyances  conveyed  two 
undivided  fourths  thereof  in  fee  to  Alex- 
ander L.  Crawford  and  William  L.  Scott, 
each  of  which  conveyances  contained  this 
stipulation:    *'And  it  is  also  further  mutu- 
ally convenanted  and  agreed  by  and  between 
the  parties  to  this  conveyance  that  neither 
they  nor  their  heirs  or  assigns,  nor  anv  or 
either  of  them,  shall  or  will  ever  institute 
or  commence,  or  cause  to  be  instituted  or 
commenced,   any  proceedings,    in   partition 
or  otherwise,  in  law  or  equity,  to  obtain  or 
procure  a  partition,  allotment,  or  division, 
or  sale  of  so  much  or  of  such  parts  or  portion 
of  said  lands  as  have  been  leased  for  min- 
ing purposes  to  said  parties  of  the   second 
part  by  deed  of  lease  bearing  even  date  here- 
with, and  made  and  executed  by  said  Wal- 
ter?. Billings  and  Cyreni us  C.  Simmons.and 
duly  recorded  in   the  office  of  the  recorder 
of  deeds  of  said  Dent  county,  without  the 
written  consent  of  all  parties  interested  in 
said  property  at  the  time  of  the  commence- 
ment of  sucii  proceed  inc[s,  and  made  a  part 
of  the  record  thereof. "    The  **  deed  of  lease" 
mentioned  in  tho  foregoin^ir  stipulation  was 
so  indenture  which  v/itnessed  that  the  said 
Bimmons  and  Billinj^s,  as  parties  of  the  first 
part,  granted,  bargained,  sold,  and  conveved 
perpetually  and    forever  to  said  Crawford 
and  Scott,  as  parties  of  the  second  part,  their 
heirs,    assigns,    and    legal    representatives, 
*the  sole  and  exclusive  right  and  privilege 
to  enter  upon  and  into  said  lands  for  the 
purpose  of  searching  for,  digglnsr,  mining, 
quarrying,  and  taking  away  all  the  iron  ore 
which  may  be  upon  or  in  said   lands ;  and 
also  for  the  purpose  of  smelting  and  manu- 
facturing of  iron  on  said  lands,  to  any  ex- 
tent that  tho  parties  of  the  second  part,  their 
lieirs,  assigns,  and  legal  representatives,  mav 
deem  advisable, "  with  the  proviso  that "  such 
parts  or  portions  of  said  pieces  or  parcels  of 
land  as  do  not  contain  iron  ore,  and  such  as 
-shall  not  be  needed  or  used  by  said  parties 
of  the  second  part  for  mining  storing  waste 
ouiterial,  railroad  tracks  and  switches,  manu- 
faciurlng  purposes,  or  for  the  erection   of 

buildings,  machinery,  and  fixtures  required 
or  needful  for  the  use  of  said  parties  of  the 


second  part  In  carrying  on  their  business 
aforesaia,  shall  be  and  remain  in  the  joint 
possession,  and  for  the  mutual  use,  benefit, 
and  enjoyment,  of  all  the  aforesaid  parties 
hereto,  according  to  their  respective  inter- 
ests and  shares  therein.**  It  was  provided 
by  this  deed  of  lease  that  said  Crawford  and 
Scott,  their  heirs,  assigns,  or  legal  represent- 
atives, should  pay  to  said  Simmons  and 
Billings,  their  heirs,  assigns,  or  legal  re- 
presentatives, the  sum  of  12^  cents  per  ton 
gross  of  2,240  pounds  for  th''.  one  half  of  all 
the  iron  ore  that  should  be  mined,  dug,  or 
quarried  and  taken  way,  used  or  sold  from  said 
lands ;  the  payments  to  be  made  quarterly,  on 
the  15th  day  of  January,  April,  July,  and 
October  in  each  year.  Crawford  and  Scott 
agreed  to  organize  a  corporation  under  the 
laws  of  Missouri  for  the  purpose  of  carrying  on 
mining  operations  on  said  lands,  which  was 
done,  the  name  of  the  corporation  beins 
**  Missouri  Iron  Companv,"  to  which  saia 
Crawford  and  Scott  in  due  time  conveyed 
the  interests  in  said  lands  acquired  bv  them 
by  virtue  of  the  said  conveyances  and  aeed  of 
lease.  This  corporation  took  from  these 
lands  from  1878  to  the  time  of  the  trial  of 
this  cause  in  October,  1889,  200,000  tons  of 
iron  ore.  The  record  shows  the  interests  of 
the  parties  other  than  the  Missouri  Iron  Com- 
pany in  said  lands  to  be  as  follows :  Plaint- 
iff, one  fourth ;  defendant  Cook  or  his  rep- 
resent-ative,  one  eight;  and  Walter  and 
Maud  Billings,  one  sixteenth  each ;  all  sub- 
ject to  the  terms  and  conditions  of  the  con- 
veyances and  deed  of  lease  executed  by  Sim- 
mons and  Billings  to  Crawford  and  Scott,  as 
above  set  forth.  Defendant  the  Missouri  Iron 
Company  resisted  the  partition  of  the  lands 
on  two  grounds :  (1)  It  claimed  to  be  in  the 
adverse  possession  of  them;  (2)  it  had  not 
consented  in  writing  to  such  partition  as 

grovided  by  the  conveyances  of  Simmons  and 
illings  to  Crawford  and  Scott,  dated  June 
4,  1870.  Defendants  Maud  and  Walter  Bill- 
ings were  minors,  and  appeared  by  guardian 
ad  litem,  and  Cook's  representative  made  de- 
f aul  t.  Upon  these  facts  the  court  refused  par- 
tition of  the  lands,  and  the  plaintiff  appealed. 
No  instructions  were  asked  or  given. 

1.  One  tenant  in  common  cannot  maintian 
an  action  for  partition  against  his  co-tenant 
where  he  has  been  disseised.  Wommack  v. 
Whitmore,  68  Mo.  448.  While  it  is  conceded 
that  the  Missouri  Iron  Company  is  in  the 
actual  possession  of  the  lanas  partition  of 
which  is  sought  in  this  case,  we  do  not  think 
such  possession  is  adverse  to  plaintiff's  inter- 
est in  them ;  nor  does  it  amount  to  an  ouster 
of  plaintiff.  Three  distinct  interests  in  the 
lands  are  created  bv  the  conveyances  and 
deed  of  lease :  (1)  All  the  parties  are  seised 
of  the  lands  in  fee  as  tenants  in  common, 
subject  to  the  mining  right  of  the  Missouri 
Iron  Company ;  (2)  the  Missouri  Iron  Com- 
pany owns  in  severalty  the  right  to  mine  the 
iron  ore  on  and  in  said  lands,  and  this  right 
is  sole  and  perpetual ;  (8)  plaintiff  Cook's 
representatives  and  Maud  and  Walter  Bill- 
ings are  owners  in  common  in  perpetuity 
of  the  rovalties  to  be  paid  under  the  pro- 
visions of  the  deed  of  lease. 

The  possession  of  this  property  held  bj 
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the  Missouri  Iron  Company  is  under  the 
deed  of  lease  and  is  not,  therefore,  antago- 
nistic or  adverse  to  hut  consistent  with  the 
interests  of  the  other  parties  therein. 

2.  The  real  controversy  here  turns  upon 
the  construction  and  effect  to  he  given  the 
stipulation  against  the  institution  of  parti- 
tion proceedings  without  the  written  consent 
of  all  the  parties,  contained  in  the  convey- 
ances of  Simmons  and  Billings  to  Crawford 
and  Scott,  dated  June  4,  1870.  The  iron 
company  insists  that  it  is  valid  and  bind- 
ing, while  plaintiff,  on  the  other  hand, 
claims  that  it  is  an  unreasonable  restraint 
upon  the  alienation  of  the  property,  and  upon 
the  ri^ht  of  each  party  to  have  partition, 
and  the  use  and  enjoyment  of  his  interest  in 
severalty,  and  therefore  void.  Plaintiff  con- 
cedes in  his  argument  in  this  court  that  the 
mining  right  is  not  ^oint  property,  but  is 
held  in  severalty  by  said  company,  and  hence 
is  not  the  subject  of  partition ;  and  this  seems 
to  be  tiie  theory  of  his  petition.  We  will 
therefore  take  it  for  granted  that  plaintiff 
seeks  partition  or  sale  of  the  lands,  subject 
to  such  mining  right.  This  brings  us  to  the 
discussion  of  &e  question.  Does  the  stipula- 
tion against  the  institution  of  proceedings  for 
the  partition  of  these  lands  without  the  writ- 
ten consent  of  all  the  parties  preclude  plain- 
tiff from  maintaining  this  action?  It  must 
be  noted  at  the  threshold  of  this  inquiry  that 
the  stipulation  in  question  is  not  a  restraint 
upon  the  alienation  of  lands.  The  several 
owners  are  left  free  to  dispose  of  their  inter- 
ests in  any  manner  they  see  proper.  The  only 
restraint  is  upon  the  right  of  severing  the 
interest  of  one  owner  from  the  others  by  a 
proceeding  in  intitum.  Is  this  restraint  un- 
reasonable, and  void  because  unreasonable? 
This  stipulation  is  a  perpetual  inhibition  of 
partition,  the  language  being  that  neither 
the  parties  nor  their  heirs  or  assigns  shall 
ever  institute  proceedings  for  partition  with- 
out the  written  consent  of  all  the  parties. 
The  civil  law  refused  to  enforce  agreement 
perpetually  waiving  the  riffht  of  partition. 
Domat  says :  **  It  is  always  free  for  every  one 
of  those  who  have  anything  in  common  among 
them  to  divide  it,  and,  although  they  may 
a^ree  to  put  off  the  partition  to  a  certain 
time,  yet  they  can  make  no  such  agreement 
as  never  to  come  to  a  partition ;  for  it  would 
be  contrary  to  good  manners  that  the  pro- 
prietors should  be  forced  to  have  always  an 
occasion  of  falling  out  by  reason  of  the  un- 
divided possession  of  a  common  thing." 
Domat's  Civil  Law  by  Strahan,  pt.  1,  bk. 
2,  title,  5,  §  2,  art.  11.  And  Mr.  Freeman, 
In  his  work  on  Co-Tenancy  <&  Partition,  (§ 
442,)  maintains  that  this  is  the  rule  in  Eng- 
land and  the  United  States.  Restraints  and 
fetters  upon  the  alienation  and  enjoyment  of 
property  are  opposed  to  the  common  law, 
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and  especially  to  the  jurisprudence  of  to-day, 
which'  in  the  United  States,  at  least,  haa 
almost  wholly  lost  the  spirit  and  genius  of 
the  feudal  system  and  feudal  tenures.  9A.m. 
L.  Reg.  N.  S.  898,  457.  Primogeniture  and! 
estates  tail,  "with  all  their  incidents,  find  but 
little  favor  in  the  laws  of  this  century.  The 
right  of  partition  is  an  absolute  right,  which 
yields  to  no  consideration  of  hardship  or  in- 
convenience. Freeman,  Co-Ten.  §  443.  Any« 
thing  that  militates  against  this  right  is  re> 
pugnant  to  the  essential  characteristics  of 
co-tenancy.  Mitchell  v.  Starbuek,  10  Mass. 
1 1 .  And  the  tendency  of  our  ti mes  is  to  greater 
freedom  of  sale  and  transfer  of  property, 
unfettered  by  conditions  or  limitation  of  the- 
right  of  alienation.  In  the  case  at  bar,  if 
the  right  of  involuntary  partition  of  thes& 
lands  does  not  exist  now,  it  will  not  exist 
500  or  1,000  years  hence.  In  time,  by  the 
sale  and  descent  of  undivided  interests,  the 
owners  would  become  so  numerous,  and  th& 
interests  so  small,  that  the  estate  would  be 
almost,  if  not  wholly,  valueless.  Here  is  a 
tract  of  laud  containing  280  acres,  which 
may  be  suited  to  agricultural  and  varioua 
other  purposes,  and  the  joint  owners  may^ 
want  to  have  their  interest  set  off,  so  that 
they  can  ut  1 1  i  ze  them  for  such  purposes.  The 
partition  in  kind  or  sale  under  partition  pro* 
ceedin^  of  these  lands  subject  to  the  mining 
right,  instead  of  being  detrimental,  woula 
be  beneficial,  to  the  owner  of  that  right,  for 
it  is  more  difficult  and  unsatisfactory  to  deal 
with  many  than  one.  The  many  can  exercise 
control  over  the  lands  subject  to  the  mining; 
right,  and  that  is  all  one  owner  could  do. 
Hence  there  is  no  reason  why  the  title  to  thft 
property  subject  to  this  right  should  not  be 
vested  in  one  person,  but  many  reasons  why 
it  should  be  so  yested,  and  we"  hold  that  thV 
stipulation  in  question,  as  applied  to  the- 
title  to  these  lands,  subject  to  said  mining 
right,  is  an  unreasonable  restraint  of  their 
enjoyment  and  use,  and  therefore  void. 

Ttie  judgment  is  revereed,  and  the  cause  re- 
manded, with  directions  to  the  circuit  court 
to  decree  that  partition  of  the  lands  be  mad& 
subject  to  said  mining  right,  and,  if  thia 
interest  in  the  lands  cannot  be  divided  ia 
kind  without  great  prejudice  to  the  owners, 
that  it  be  sold  as  provided  by  statute.  Th& 
decree  of  partition  must  also  specifically 
reserve  the  right  to  the  royalties  on  the  iron 
ore  to  be  paid  under  the  provisions  of  the- 
deed  of  lease  to  plaintiff  Cook's  represen- 
tatives and  Maud  and  Walter  Billings,  their 
heirs  and  assigns,  forever.  This  right  is  also 
subject  of  partition,  but  said  company  hav- 
ing no  interest  in  it,  it  cannot  be  disposed  of 
in  this  proceeding  except  by  consent  of  all 
parties,  and  then  only  by  a  separate  sale 

Rehearing  denied.    All  concur. 
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1«  Absence  of  an  aaslfrnment  er  an  aa- 
Bl^^nment  without  reeoarae  and  the 
nonaeeonntability  of  the  sumignov  for 
the  value  of  the  note  are  necessary  to 

make  a  traosfer  of  a  note  to  a  bank  for  ^alue, 
before  maturity.  In  the  usoal  oourae  of  disoount- 
ln|[  and  without  notice  of  aoy  infirmity,  a  barter 
and  sale  aa  disttngulshed  from  a  discount. 

8.  The  purchase  by  a  bank  of  a  note 
by  a  lumping  trade  which  results  in  a 
peater  discount  than  would  be  produced  by  an 
exact  calculation  at  the  usual  rate  does  not  de- 
prive the  paper  of  its  standing  as  a  blU  of  ex- 
changerif  ttie  circumstances  attendlnerthe  trans- 
action show  a  discount  and  not  a  bargain  and 
sale. 

8«  A  usurious  discount  of  a  note  by  a 
national  bank  affects  neither  the  negotia^ 
bility  of  the  note  nor  the  bank^s  title  to  It, 
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APPEAL  by  defendants  from  a  judgment 
of  the  Circuit  Court  for  Henry  County  ib 
favor  of  plaintiff  in  an  action  upon  a  promissory 
note.  Affirmed, 
The  facts  are  stated  iu  the  opinion. 
Meura,  J.  W.  Groan,  Farlei^h  A 
Straus  and  John  T.  Bashaw*  for  appel- 
lants 

Mr.  William  Carroll  for  appellee. 

Bennett*  J.,  delivered  the  opinion  of  the 
court: 

The  appellee,  as  its  name  indicates,  is  a  bank 
doing  business  in  the  state  under  and  by  author- 
ity of  the  Banking  Act  of  the  Congress  of  the 
United  States,  and,  as  such  bank,  it  purchased 
the  following  note  before  it  was  due: 

1260.  March  80th.  1887. 

Nine  months  after  date  we  promise  to  pay 
to  the  order  of  B.  F.  Smith  two  hundred  and 
sixty  dollars  at  Gkrman  Insurance  Bank, 
Loiusville,  Ky.,  value  received.  J.  W.  Ridg- 
way.    J.  B.  Nicholson." 

This  note,  on  the  26th  of  December,  1887, 
four  days  before  its  maturity,  was,  as  is  alleged. 


JHCTtL^Purtihase  of  notes  and  Mlto  hy  hank  as  dis- 
UnguMied  from  diaeouniing:  What  U  diseountinolt 

Thereto  a  lack  of  harmony  In  the  cases  as  to  the 
exact  meaning  of  the  word  ^^dtooounting"  as  ap- 
plied to  bank  transactions. 

In  several  cases  it  has  t)een  said  that  the  dls- 
oounting  of  paper  is  only  a  mode  of  loaninflr  money. 
Mia<rara  County  Bank  v.  Baker,  15  Ohio  St  87; 
Smith  V.  Exchange  Bank  of  Pittsburg,  26  Ohio  St. 
141;  Tracy  v.  Taimadge,  18  Barb.  iEH;  New  York 
Firemen*8  Ins.  Co.  v.  Ely,  20ow.  678. 

8o  it  has  been  held  that  an  attempted  distinction 
between  loans  and  discounts  to  unsubetanttol  as 
regards  the  charter  restrictions  upon  the  right  of 
a  bank  to  reserve  interest.  State  v.  Boatmen^s 
8av.  Inst  48  Mo.  189. 

The  power  to  "discount  upon  banking  principles 
and  usuages**  means  to  take  interest  in  advance. 
XoLean  v.  Lafayette  Bank,  8  McLean,  897. 

Deducting  interest  in  advance  from  the  face  of  a 
loBB.  to  authorised  by  a  charter  provision  for  dis- 
eoontlng  at  a  spedfled  rate.  Bank  of  Alexandria 
T.  MandeviUe,  1  Granob,  C.  a  K2. 

The  ordinary  meaning  of  the  term  '*to  discount** 
to  to  take  interest  in  advance,  and  In  banking  to  a 
mode  of  loaning  money.  It  to  the  advance  of 
money  not  due  until  some  future  period  leas  the 
interest  which  would  be  due  thereon  when  paya- 
ble. Weckler  v.  Hagerstown  First  Nat.  Bank,  42 
Md.  69fiB;  Philadelphia  Loan  Co.  v.  Townor,  ISConn. 


A  dtooonnt  by  a  bank  means  a  deduction  or 
drawback  made  upon  its  advances  or  loans  of 
money  upon  negotiable  paper  or  other  evidences 
of  debt  payable  at  a  future  day  which  are  trans- 
ferred to  the  bank.  Fleckner  v.  Bank  of  United 
States.  21  U.  S.  8  Wheat.  888,  5  L.  ed.  681. 

The  prohibition  in  the  charter  of  a  corporation 
against  discounting  notes  applies  to  the  taking  and 
renewal  of  a  note  on  which  the  interest  to  paid  or 
secured  in  advance.  Philadelphia  Loan  Co.  v. 
Towner,  18  Conn.  248. 

The  right  of  a  bank  to  **dtocount  bills,  notes  and 
other  evidences  of  debt**  includes  the  taking  of 
eoDCUTrent  bllte  of  other  banks  at  less  than  their 
face  value.  People  v.  Met^politan  Bank,  7  How. 
Pr.lii. 
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The  word  ^'discount*'  in  a  statute  providing  for  an 
allowance  against  the  assignee  of  an  instrument 
of  "all  payments,  discounts,  and  set-offs"  means 
every  equity  against  the  claim.  Ferguson  v.  UUU 
8  Stew.  (Ala.)  485, 21  Am.  Dec.  641. 

Whether  diaeounUng  ineltules  buying  and  aeHUng, 

On  thto  question  the  cases  are  much  divided* 
especially  those  concerning  national  t)anlEB. 

Discounting  in  most  cases  to  but  another  name 
for  buying  at  a  discount.  Tracy  v.  Taimadge,  18 
Barb.  466. 

To  diksount  a  bill  Is  to  buy  it  for  a  leas  sum  than 
that  which  upon  its  face  to  payable.  Saltmarsh  v^ 
Planters  ft  M.  Bank,  14  Ala.  668. 

So  a  plea  that  a  note  acquired  by  a  bank  after 
forfeiture  of  its  charter  while  it  still  had  power  to 
to  take  the  note  in  payment,  was  acquired  by  dis- 
counting to  good  in  an  action  by  the  representa* 
tives  of  the  bank  upon  the  note.    Ihid, 

A  national  bank  has  no  authority  to  engage  in 
the  business  of  selling  railroad  bonds  on  commto- 
sion  under  its  power  to  carry  on  the  business  of 
banking  ^*by  discounting  and  negotiating  promis- 
sory notes,**  etc.  Weckler  v.  Hagerstown  First 
Nat.  Bank,  42  Md.  692. 

The  purchase  of  state  or  other  stocks  for  the 
purpose  of  profit,  except  in  payment  for  a  debt,  to 
beyond  the  authority  of  a  bank  under  its  power  to 
carry  on  banking  by  discounting  bills,  notes,  and 
other  evidences  of  debt.  Taimadge  v.  Pell,  7  N.  Y« 
828. 

Thto  case  decided  by  the  Court  of  Appeato  in 
18&2,  but  reported  in  1864,  to  not  referred  to  in  the 
subsequent  case  of  Tracy  v.  Taimadge,  18  Barb.' 
466,  which  was  decided  September  IK,  1854.  and 
which  is  in  conflict  with  the  dectoion  of  the  Court 
of  Appeals. 

The  purchaser  of  a  promissory  note  from  one 
bank  by  another  which  has  power  to  discount  notea 
to  not  in  excess  of  its  powers,  although  it  to  forbid- 
den to  *MeaI  or  trade  in  anything  except  bllto  of 
exchange,  gold,  or  silver  bullion  or  in  the  sale  of 
goods*'  pledged  for  loans.  Fleckner  v.  Bank 
of  United  States,  21  CT.  8. 8  Wheat.  888,  6  L.  ed.  681. 

The  term  ^^discounting'*  includes  a  purchase  ai^ 
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*'a88igDed,trAD8f erred,  BDd  discounted  for  value 
1o  thQ  appellee  by  B.  F.  Smith  and  at  the  time 
the  note  was  discounted;  B.  F.  Smith  and 
J.  J.  Smith  indorsed  the  same,  etc.  Only  the 
makers  of  the  note  made  defense.  It  is  iosist* 
«d  by  them  that  the  note  was  not  purchased 
by  discounting  it  in  the  regular  course  of  bank- 
ing business,  but  by  mere  barter  and  sale,  which 
Eurcbase  was,  under  the  National  Banking 
aw,  uUra  tirei.  Consequently  the  appellee 
•acquired  no  title  to  the  note  b^  the  purchase;  or, 
if  the  pnrclinse  was  not  void  in  coDScquence  of 
Its  being  ultra  vites,  the  purcln^e  was  not  of 
that  character  that  gave  the  note  m  the  hands  of 
the  appellee,  as  an  innocent  holder  for  value, 
Ihe  i  mm  unity  of  a  foreign  bill  of  exchange,  but 
T\as  of  ibnt  character,  to  wit,  a  mere  purchase 
by  barter  and  sale,  that  entitled  the  appellants, 
«8  makers,  to  rely  on  any  defenses  to  the  note 
in  hands  of  the  appellee  that  they  could 
have  relied  on  against  tne  payee.  The  lower 
court  instructed  the  jury  thatif  they  believed 
that  the  appellee  discounted  the  note  before  its 
maturity,  etc.,  in  the  usual  course  of  business, 
«nd  without  notice  of  any  infirmity  in  the  note, 
they  should  find  for  the  appellee.  The  court 
refused  to  submit  the  question  as  to  whether 
t)r  not  the  purchase  of  the  note  was  by  mere 


barter  and  sale.  Therefore  it  must  be  oon* 
strued  that  the  court  was  of  the  opinion  thai 
there  waa  not  sufilcient  evidence  of  that  fact 
to  entitle  the  question  to  go  to  the  juir;  or  that, 
if  the  purchase  was  by  barter  and  sale,  it  was 
not,  in  consequence  of  it,  ultra  vire$,  or  that  it 
did  not  reduce  the  note  from  the  footing  of  a 
foreign  bill  of  exchange  to  the  level  of  an  ordi- 
nary promissory  note.  If  the  court  was  in  error 
as  to  these  propositions,  the  case  must  be  re  versed; 
if  not,  it  must  be  afiSrmed.  The  Act  of  Con- 
gress relating  to  the  powers  of  appellee,  among 
other  thin^,  provides:  "To  exercise  by  ite 
board  of  directors,  or  dulv  authorized  officers, 
subject  to  law,  all  such  incidental  powers  as 
shall  be  necessary  to  carry  on  the  business  o! 
banking;  by  discbuntinirand  negotiating  prom- 
issory notes,"  etc.  Section  21,  chap.  22.  Gren. 
Stat.,  provides,  in  substance,  that  promissory 
notes  payable  to  any  persons  or  corporation, 
and  payable  and  negotiable  at  any  bank  incor- 
poratecl  under  any  law  of  this  state,  or  or^n- 
ized  in  this  state  under  any  law  of  the  United 
States,  which  notes  shall  be  indorsed  to  and 
discounted  by  the  bank  at  which  they  are  made 
payable,  or  by  any  of  the  banks  specified,  shall 
be  placed  upon  the  same  footinj^  as  foreign 
bills  of  exchange.    There  is  no  dippute  nh^wt 


well  as  a  Joan.   Fape  v.  Capitol  Bank  of  Topeka,  20 
Kao.  460. 27  Am.  Bep.  188. 

A  savings  bank  with  the  power  of  ^^discounting" 
a8  distinguished  from  a  commercial  bank  with  the 
power  of  ''carrying  on  banking  business  by  dis- 
-counting,**  has  power  to  purchase  a  promissory 
note.    /ZKd. 

A  national  bank  may  purchase  from  the  holder 
notes  of  third  parties  under  its  power  to  discount 
and  negotiate  such  notes.  Smith  v.  Exchange 
Bank  of  Pittsburg.  26  Ohio  St.  14L 
■  The  purchase  by  a  l>ank  from  the  holder  of  a 
note  of  a  third  person,  although  not  indorsed  by 
the  holder  is  a  discount  of  the  note,  within  the 
menrking  of  a  statute  allowing  loans  or  discounts 
by  a  bank  and  the  tttle  of  the  bank  is  not  defeated 
by  taking  an  excessive  discount  although  a  penalty 
may  be  thereby  incurred.  Atlantic  State  Bank  of 
Ki-ooklyn  v.  Savery,  83  N.  Y.  2W. 

The  purchase  of  the  note  of  a  third  person  from 
«n  indorser  by  way  of  loan  to  him,  is  within  the 
power  of  a  national  bank.  First  Nat.  Bank  of 
Oreeuville  v.  Sherburue,  14  III.  App.  506. 

If  the  party  dealing  with  the  bank  assumes  a  re- 
fiponsibillty  in  connection  with  the  transaction,  it 
is  a  loan.    fbid. 

On  the  contrary  it  has  been  decided  that  the  pur- 
chase of  a  note  for  speculation  is  not  included 
within  the  power  given  to  a  national  bank  to 
"carry  on  the  business  of  banking  by  discounting 
and  negotiating  promissory  notes."  etc.  Also  that 
the  fact  of  indorsement  by  the  seller  does  not  neces- 
«arlly  show  that  the  transaction  was  a  loan  or  dis- 
count, instead  of  the  purchase  of  the  note.  First 
Nat.  Bank  of  Rochester  v.  Pierson,  24  Minn.  141. 
See  Federal  cases,  infrcu 

An  earlier  decision  in  the  same  state  held  that  the 
purchase  of  a  note  from  the  bolder  who  does  not 
indorse  or  expressly  assume  any  obligations  m 
•connection  with  the  transfer  is  not  within  the 
power  "to  carry  on  the  business  of  banking  by  dis- 
counting bills,  notes,  and  other  evidences  of  debt." 
Farmers  ^fcM.  Bank  v.  Baldwin,  28  Minn.  198, 28  Am. 
Bep.  688. 

And  again  in  Maryland  it  was  decided  that  a 
national  bank  has  no  authority  to  use  such  surplus 
f  II oris  as  remain  on  hand  from  day  to  day  for  the 

16  L.  R.  A. 


purpose  of  buying  notes,  even  if  It  may  luvettt  its 
surplus  capital  in  notes.  Lazear  v.  National  Union 
Bank,  52  Md.  124, 86  Am.  Bep.  85S. 

AppiieaiUm  of  fuury  Jaws. 

This  question  whether  or  not  purchasing  is  in- 
cluded in  dlscountmg  arises  also  in  respect  to  the 
rates  of  discount  that  may  be  taken,  and  here  agaip 
the  question  is  not  yet  entirely  settled. 

The  Supreme  Court  of  the  United  States  has  de- 
cided that  the  purchase  by  a  national  bank  of 
business  paper  transferred  to  it  by  indorsement, 
imposing  the  ordinary  liability  upon  the  indorser, 
is  a  discounting  of  the  paper,  within  U.  S.  Rev. 
Stat  99  5197,  6193,  limiUng  the  rate  of  interest  which 
may  be  taken.  National  Bank  of  Gloversville  v. 
Johnson,  104  U.  S.  271, 26  L.  ed.  742. 

The  court  in  this  case  says  it  may  perhaps  be 
distinguished  from  cases  where  the  title  to  the 
paper  is  transferred  by  an  indorsement  without 
recourse  or  by  mere  delivery. 

But  a  recent  decision  of  the  Federal  court  of  ap- 
peals holds  that  those  sections  apply  also  to  a 
purchase  of  drafts  by  a  national  bank  before  their 
maturity  although  they  are  transferred  by  mere 
delivery  without  indorsement.  Danforth  v.  Na- 
tlooal  State  Bank.  48  Fed.  Rep.  27L 

In  harmony  with  this  is  an  Ohio  decision  the 
power  *%o  carry  on  the  business  of  banking  by  dis- 
counting bills,  notes,  and  other  evidences  of  debt** 
where  a  rate  of  discount  is  fixed,  is  not  a  power  to 
buy  promissory  notes  at  unrestricted  rates.  The 
power  to  buy.  if  included  in  the  power  to  loan, 
must  be  subject  to  the  restriction.  Niagara 
County  Bank  v.  Baker,  15  Ohio  St.  87. 

On  the  contrary  in  the  Missouri  it  is  held  that  the 
purchase  of  bills  of  exchange  by  a  bank  is  not 
within  a  statute  restricting  the  rate  of  interest, 
unless  the  purchase  was  only  a  loan  in  disguise. 
State  V.  Boatmen*s  Sav.  Inst.  48  Mo.  189. 

So  where  express  power  is  given  to  a  bank  to 
buy  bills  and  notes  it  is  not  subject  to  the  restric- 
tion as  to  rates  of  disuount  but  authorises  the 
bank  to  take  the  note  of  a  third  person  from  the 
holder  In  payment  of  a  precedent  debt  at  any  priot 
agreed  upon.    Dunkle  v.  Renick,  6  Ohio  St.  5S7. 

B.  A.B. 
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the  fact  that  the  note  was  made  payable  and 
negotiable  at  a  bank  organized  m  this  state 
under  the  law  of  the  United  States,  and  that 
it  was  purchased  before  its  maturity,  and  with- 
out noUce  of  any  infirmity  in  it,  and  that  the 
appellee  was  organized  in  this  state  under  the 
law  of  the  United  States;  but  the  contention  is, 
as  said,  that  the  purchase  was  not  by  discount- 
ing the  note  in  the  usual  course  of  banking 
business,  but  by  barter  and  sale;  hence  the 
purchase  was  either  ultra  vires  and  yoid,  or 
that  the  note,  by  reason  of  such  purchase,  was 
not  placed  upon  the  footing  of  a  foreign  bill 
of  exchange,  but  it  was  subject  to  any  de- 
fenses that  the  appellants  were  entitled  to  as 
againt  the  payee.  If  the  purchase  of  the 
note  was  by  discounting  it  in  the  usual  course 
of  business,— the  business  of  discounting, — 
and  not  by  barter  and  sale,  all  controversy  as 
to  the  right  of  the  appellee  to  recover  its  value 
as  upon  a  foreign  bill  of  exchange  is  at  an  end. 
What,  then,  is  a  purchase  by  discount  and 
a  purchase  bv  barter  and  sale?  The  first  named 
is  defined  as  follows:  "By  language  of  the  com- 
mercial world,  and  the  settled  practice  of  banks, 
a  discount  by  a  bank  means,  exn  termini.s,  de- 
duction or  draw-back  made  upon  its  advances 
or  loans  of  money,  upon  negotiable  paper  or 
other  evidences  of  debt,  payable  at  a  future 
day,  which  are  transferred  to  the  bank."  See 
5  Am.  A  Enj^.  Encyclop.  Law,  p.  678.  The 
discounting  indicated  is  a  purchase  by  discount- 
ing, as  distinfruished  from  a  purchase  by  barter 
and  sale.  The  latter  is  defined  by  Bouvier 
and  this  court  to  mean  that  the  seller  does  not 
indorse  the  note  at  all,  except,  perhaps,  with- 
out recourse,  and  is  not  accountable  upon  the 
•contract  for  the  value  of  it.  He  is  only  re- 
sponsible, in  such  sale,  for  fraud,  and  upon  his 
implied  warranty  that  the  note  is  genuine.  In 
all  else  the  purchaser  takes  the  note  for  better 
or  worse;  hence  he  gives  as  a  general  thing,  less 
for  it  See  1  Bouvier,  Law  Diet,  title,  Dis- 
<nnint;  Tnplett  v.  HoUf/,  4  Litt.  (Ky.)  181. 
Which  category  is  the  purchase  in?  Let  us 
see.  The  siibstance  of  the  uncontradicfed  ev- 
idence of  the  appellee's  cashier  is  that  the  ap- 
pellee's usual  cfiscount  is  8  per  cent,  that 
lour  dAjB  before  the  maturity  of  the  note  hi 
purchased  it  in  the  usual  course  of  trade,  the 
time  beizig  short,  at  a  lumping  discount  of  one 
•dollar.  The  appellant  contends  that  this  lump- 
ing discount,  or  "lumping  trade,"  as  the  wit- 
ness calls  it,  was  not  discounting  in  the  usual 
course  of  trade.  Therefore  the  purchase  of 
the  note  was  either  uUra  vires  and  void,  or  It 
was  deprived  of  its  footing  as  a  foreign  bill  of 
€xchange,  and  stood  in  the  attitude  of  having 
been  purchased  by  barter  and  sale,  which  let 
in  the  antecedent  equities  between  the  makers 
and  payee  as  against  the  note  in  the  hands  of  the 


appellee.  But  the  purchase  of  the  note  was 
not,  in  effect,  by  barter  and  sale;  for,  as  seen, 
the  elements  of  a  sale,  without  an  assignment, 
or  an  assignment  without  recourse,  and  the 
non-accountability  for  the  value  of  the  note, 
are  wanting  to  make  such  sale  in  a  case  like 
this.  Here  the  seller  of  the  note  and  another 
did  indorse  it,  and  thereby  bound  themselves 
to  be  accountable  for  its  value,  and  the  note 
was  purchased  before  its  maturity  for  value, 
and  in  the  usual  course  of  discounting,  and 
without  notice  of  any  infirmity  in  it.  All  the 
elements  requisite  to  put  the  paper  in  the  hands 
of  the  appellee,  upon  the  footing  of  a  foreign 
bill  of  exchange  were  complied  with,  save,  as 
is  contended,  it  was  discounted  by  a  lumping 
trade,  and  not  according  to  the  rule  of  8  per 
cent,  ascertained  by  exact  calculation.  But  it 
seems  to  us  that  the  taking  a  greater  sum  as 
discount  than  8  per  cent,  and  by  a  lumping 
trade,  does  not  deprive  the  paper  of  its  footing 
as  a  bill  of  exchange.  The  law  of  Congress 
does  not  prescribe  the  per  cent  that  shall  be 
charged  as  discount  in  order  to  make  the  pur- 
chase by  discount  not  ultra  vires^  or  to  make 
it  have  the  character  of  negotiable  psper.  The 
per  centum  of  discount  is  left  optional  with 
the  bank,  except,  if  such  per  centum  amounts 
to  usury,  the  bank  forfeits  its  entire  interest 
etc.;  but  the  purchase,  so  far  as  the  title  of  the 
note  and  its  negotiability  is  concerned,  is  not 
affected  bv  the  usurious  discount  Nor  does 
the  Act  of  Congress  require  the  bank  to  adopt 
any  uniform  per  centum  of  discount;  that 
matter  is  left  optional  with  the  bank.  It  mav 
adopt  a  general  rule  upon  the  subject,  which  it 
may  disregard  and  change  as  often  as  it  pleanes; 
or  it  may  not  adopt  any  general  rule  at  all  on  the 
subject,  but  make  the  per  centum  of  discount 
a  subject  of  bargain  upon  the  occasion  of 
each  purchase,  controlled  by  the  ability  and 
punctuality  of  the  parties,  etc.  The  pivotal 
question  ia  not  whether  the  bank  purchased 
the  note  by  discounting  at  a  regularly  estab- 
lished per  centum,  or  by  a  lumping  trade,  but 
whether  the  note  was  purchased  by  discount- 
ing it  in  the  usual  course  of  trade,  that  of  bank 
discounting,  at  any  price  the  parties  might 
agree  on.  before  the  maturity  of  the  note,  and 
without  notice  of  any  infirmity  in  it.  These 
conditions  being  answered  in  the  affirmative, 
the  paper  is  entitled  to  the  immunities  of  ne- 
gotiable paper.  It  is  true  the  discount  might 
be  so  great  as  to  be  strong  evidence,  in  con- 
nection with  other  circumstances  tending  to 
prove  notice  of  the  infirmity  of  the  paper,  that 
the  bank  bad  notice  at  the  time  it  bought  the 
paper  of  its  infirmity.  But  such  is  not  the 
case  here.  There  is  no  error  in  the  instruct- 
ions prejudicial  to  the  appellants. 
The  judgment  is  afflrmed. 


INDIANA  SUPREME  COURT. 


John  L.  SHIDELER,  Appt,^ 

V. 

STATE  of  Indiana. 

( Ind. ) 

MM  Aioqiiittal  was  procured  by 

KOTB.— The  above  case  to  without  precedent  for 
or  against  so  far  as  we  have  discovered. 

19L.RA. 

See  also  45  L.  R.  A.  216. 


That 


bribery  of  the  prosecatin^  attorney 
will  not  destroy  the  effect  of  a  plea  of  ter- 
mer jeopardy  where  the  state  was  a  party  to  the 
former  prosecution  and  was  represented  throuirh- 
out  by  its  proper  officer  while  the  proceedlDRv 
up  to  and  inoludiug  tlie  submiasion,  were  reff* 
ular. 

(October  ft,  1891J 
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APPEAL  by  defendant  from  a  lodgment  of 
the  Circuit  Court  for  Madison  County, 
conyictinc  him  of  bi^mv  after  his  setting  up 
a  plea  of  former  acquittal.    Bevened, 

The  facts  are  stated  in  the  opinion. 

Mesirs.  Frank  P.  Foster,  William  A. 
KittiiiSer  and  L.  M.  Sehwina*  for  appel- 
lant: 

No  person  shall  be  put  in  Jeopardy  twice  for 
the  same  offense. 

Ind.  Rev.  Stat.  1881,  §  60. 

The  doctrine  is  also  laid  down  in  Gillette, 
Crim.  Law,  §  519;  Smith  v.  StaU,  85  Ind.  566, 
657;  StaU  v.  Elder,  65  Ind.  282,  82  Am.  Rep. 
69. 

It  is  true  as  claimed  by  the  state  in  this  case 
that  if  one  fraudulently  procures  his  own  trial 
and  acquittal  without  a  representation  of  the 
state,  such  will  be  held  Tofd.  But  we  do  not 
believe  that  such.  In  legal  contemplation  at 
least,  was  the  fact  in  this  case  and  that  there- 
fore WatkiTU  V.  State,  68  led.  427,.  84  Am. 
Rep.  278;  Ealloran  v.  State,  80  Ind.  586,  and 
other  cases  cited  by  the  prosecution  do  not  go 
far  enough  to  uphold  the  judgment  of  the 
lower  court  in  the  case  at  bar. 
.  We  think  there  is  a  distinction  between  the 
facts  in  those  cases  and  (be  one  at  bar  which 
must  not  be  overlooked.  In  those  cases  it 
seems  that  the  state  was  not  represented. 
There  was  such  fraud  that  she  was  not  held  to 
be  a  party,  but  here  the  state  of  Indiana  was  a 
party  because  it  was  represented  regularlv, 
through  all  the  steps  in  the  trial,  by  its  duly 
elected  and  acting  prosecuting  attorney. 

Messrs.  A.  C.  Carver  and  A.  6.  Smith 
for  the  State. 

McBridet  J,,  delivered  the  opinion  of 
the  court: 

On  the  18th  day  of  April,  1890,  an  afflda- 
vit  was  made  before  the  clerk  of  Madison 
county  charging  the  appellant  with  the  crime 
of  bigamy.  Tne  prosecuting  attorney  for 
that  judicial  circuit  on  the  same  day  fll^ 
the  affidavit  in  the  clerk's  office  of  that 
county,  together  with  an  information  based 
thereon.  The  records  of  the  Madison  circuit 
court  show  that  on  the  19th  day  of  May, 
1890,  the  appellant  was  arraigned  and  entered 
a  plea  of  not  guilty,  was  tried  by  the  court 
and  acquitted,  and  that  throughout  the  state 
'vas  represented  by  the  prosecuting  attorney. 
September  22.  1890,  he  was  indicted  bv  the 
grand  jury  of  that  county  for  the  same  offense, 
and  on  bein^  arraigned  he  filed  a  plea  of 
former  acquittal.  A  reply  was  filed  alleg- 
ing that  the  former  acquittal  was  procured 
by  fraud.  A  demurrer  to  the  reply  was 
overruled.  There  was  a  plea  of  not  guilty, 
and  a  trial,  which  resulted  in  the  conviction 
of  the  appellant,  and  he  was  sentenced  to 
two  years'  imprisonment  in  the  state  prison. 

The  judgment  of  conviction  can  only  be 
sustained  by  treating  the  judgment  of  ac- 
quittal in  the  first  proceeding  as  absolutely 
void,  and  ignoring  it.  Can  this  be  done? 
Waiving  any  question  as  to  the  technical 
sufliciency  of  the  reply,  the  facts,  as  the 
state  claims  to  have  established  them  by 
evidence  on  the  trial,  and  which  are  relied 
upon  as  sufilcient  to  justify  the  collateral 
attack  on  the  ludgment  of  acquittal,  are  sub- 
1^.  U  K.A. 


stantially  as  follows :    That,  after  the  com- 
mencement of  the  first  prosecution,   person* 
actine  in  the  interest  of  the  appellant  cor- 
rupt^ the  prosecuting  attorney  by  paying: 
him  a  bribe  of  $500  to  connive  at  appellant'a< 
escape  from  punishment ;  that  although  the- 
fact  of  appellant's  ffuilt  was  beyond  contro* 
ver8j[,  ana  the  evidence  ample  to  secure  a 
conviction,  the  witnesses  for  the  state,  who 
had  arranged  with  the  prosecutor  to  come, 
and  who  would  have  come  at  any  time  on 
notice,  were  not  subpoenaed  or  in  any  other 
way  notified  of  the  time  of  the  trial,  and 
were  none  of  them  present ;  that  the  prosecu- 
tor and  the  appellant  went  into  court  together 
without  witness  s,  a  plea  of  not  guilty  was 
entered,  and  the  case  submitted  to  the  court 
for  trial  without  a  jury ;  that  the  onlv  evi* 
denoe  adduced  was  the  statement  of  the  ac- 
cused, and  two  ex  parte  afiidavits  produced 
by  him ;  that  this  was  all  in  accordance  with, 
said  corrupt  arrangement  to  secure  the  ap- 
pellant's escape  from  punishment ;  and  that 
it  was  upon  such  presentation  of  the  caae- 
alone  that  the  finding  and  judgment  of  ac- 
quittal were  based.    It  has  many  times  de- 
cided, and  may  bQ  regarded  as  settled  law, 
that  if  one  procures  himself  to  be  prosecuted^ 
for  an  offense  which  he  has  committed,  think- 
ing to  get  off  with  slight  punishment  or 
none,  and  to  thus  bar  a  prosecution  in  good 
faith  by  the  state  for  the  same  offense,  \t 
the  proceeding  is  really  managed  by  himseli^ 
either  directly  or  through  the  agency  of  an* 
other,  and  the  state,  while  a  party  in  name, 
is  not  so  in  fact,  and  has  no  actual  agency 
in  the  matter,  the  judgment  thus  procureai 
is  void,  and  affords  no  protection.     1  Bishop, 
Crim.  Law,  g  1010 ;  Archb.  Crim.  Proc.  852. 
note  by  the  American  editor;    Watkine  v. 
State,  68  Ind.  427,  84  Am.   Rep.  278 ;  Hal- 
loran  v.  State,  80  Ind.  586 ;  /etf  v.  Stale,  128- 
Ind.  590 ;  OreOey  v.  State,  128  Ind.  72 ;  State 
V.  Lowry,  1  Swan,   84;  State  v.   Olennp,    1 
Head,  270 ;  StaU  v.  Oolvin,  11  Humph.  599, 
54  Am.  Dec.  58;  State  v.  Tarbrough,  8  N. 
C.  78;  Com.  v.  Daecom,  111  Mass.  404;  Com, 
V.  Alderman,   4  Mass.  477;  State  v.  Little, 
1  N.  H.  251;  StaU  v.   Wakefield,  60  Vt.  618;. 
Com.  V.  Jackson,   2  Va.   Cas.   501 ;  SUUe  v. 
Ejyps,  4  Sneed,  552 ;  State  v.  Qreen,  16  Iowa, 
289 :  StaU  v.  AikxTmn,  9  Humph.  677 ;  Stale 
V.  Brown,  16  Conn.  54 ;  StaU  v.  Simpeon,  28- 
Minn.  66,  41  Am.  Rep.  269;  McFarland  v. 
StaU,  68  Wis.  400,  60  Am.  Rep.  867 ;  StaU 
V.  Cole,  48  Mo.  70. 

While  the  judgments  in  such  cases  as  these 
above  cited  are  fraudulently  procured,  and 
are  frequently  said  to  be  void  because  of  the 
fraud  practiced,  it  is  apparent  that  a  better 
reason  for  holding  them  void  and  not  binding 
upon  the  state  is  that  the  state  is  not  a  party 
to  them.  The  state  can  no  more  be  bound 
by  a  jud^ent  to  which  it  is  not  a  party  to* 
than  a  citizen  of  a  state  can.  If  A  and  B 
engage  in  litigation,  and  during  its  pendency 
B  corrupts  As  attorney,  and  through  him 
procures  the  rendition  of  a  judgment  unjust 
to  A,  and  inuring  to  B's  aovantago,  al- 
though the  judgment  is  thus  tainted  by  fraud, 
if  the  court  had  jurisdiction  of  the  subject- 
matter,  and  the  proceedings  are  apparently 
fair  and  regular  on  their  face,  the  judgments 
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is  not  Told,  and  cannot  be  attacked  collater- 
ally. A  judgment  rendered  under  Buch  cir- 
cumstances is  voidable,  and  the  court  ren- 
dering it  will  promptly  set  it  aside  on  the 
fraud  being  shown,    f^em.  Judgm.  99. 

A  court  of  equity  will  also  give  relief  from 
a  judgment  thus  procured.  Isiack,  Judgm. 
919 ;  Freem.  Judgm.  486,  et  Beq.  ;  Pom.  £q. 
Jur.  919.  The  attack,  however,  must  be  di- 
rect, and  not  collateral.  Blac^,  Judgm.  290 
e<«eg.,  and  cases  cited.  If,  however,  B,  with- 
out the  knowled>;e  or  consent  of  A,  and 
wholly  without  authority,  personates  him,  or 
procures  another  to  personate  him,  and  prose- 
cutes a  suit  in  A's  name,  but  actually  in  the 
interest  of  B,  whereby  a  Judgment  is  ren- 
dered to  the  disadvantage  ox  A  and  advantage 
of  B,  it  would  be  contrary  to  all  principles 
of  justice  to  hold  that  4  ^a^  i°  <uiy  manner 
or  to  any  extent  bound  by  such  judgment. 
Never  having  been  a  party  to  it,  or  having 
any  notice  or  knowledge  of  the  proceeding, 
he  may  treat  it  as  a  nullity,  and  may  attack 
it  collaterally,  as  the  state  was  allowed  to 
do  in  each  of  the  several  cases  cited.  In 
speaking  of  such  cases,  Bishop  well  says: 
"He  [the  defendant]  is,  while  thus  holding 
his  fate  in  his  own  hands  in  no  jeopardy. 
The  plaintiff  state  is  no  party  in  fact,  but 
only  such  in  name.  The  judge  is  imposed 
upon,  indeed,  yet  in  point  of  law  adjudicates 
nothing.  All  is  a  mere  puppet  show,  and 
every  wire  moved  by  the  defendant  himself. " 
1  Bishop.  Crim.  Law,  |  1010. 

The  Supreme  Court  of  New  Hampshire  in 
State  Y.  Little,  tupra,  suggests  a  query 
whether  a  judgment  can  ever  be  regarded  as 
fraudulent  and  void  when  the  state  has  been 
actually  represented  by  its  proper  prosecuting 
officer.  We  have  been  unable  to  find  any 
case  in  the  books,  presenting  the  peculiar 
features  of  the  case  at  bar,  where  the  courts 
have  considered  the  sufficiency  of  a  judg- 
ment thus  procured  as  a  defense  to  another 
prosecution  for  crime.  Here  the  first  prose- 
cution was  commenced  regularly  and  in  good 
faith,  and  the  state  was  represented  through- 
out by  its  regularlv  authorized  officer  and 
agent,'  the  prosecuting  attorney.  The  charge 
is  that  pending  the  prosecution  the  prosecut- 
ing attorney  was  corrupted,  and  paid  to  se- 
cure an  acauittal  instead  of  a  conviction.  So 
far  as  disclosed  by  the  record,  the  prosecution 
proceeds  with  regularity  throughout.  The  ar- 
raignment, plea,  and  submission  are  regular, 
but  the  trial  is  a  farce.  The  distinction  be- 
tween such  a  case  and  those  cited  is  at  once 
apparent,  and  is  very  broad.  While  the  base- 
ness of  an  officer  who  will  thus  prostitute 
his  office  cannot  be  too  severely  condemned, 
and  while  he  should  receive  prompt  and 
severe  punishment,  our  indignation  should 
not  be  allowed  to  blind  us  to  the  principle 
involved.  Our  anxiety  to  rectify  the  wrong 
done,  vid  punish  the  wron>;-doer,  should  not 
lead  us  to  violate  established  principles  of 
law  in  our  efforts  to  do  so.  In  the  first  pros- 
ecution the  court  had  jurisdiction  both  of 
the  subject-matter  and  of  the  parties.  As 
above  stated,  the  proceedings  were  regular 
up  to  and  including  the  submission,  and  are ' 
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not  void.  The  stops  taken  were  the  usual,, 
proper,  and  necessary  steps  in  such  a  case,, 
except  that  the  defendant  has  a  right  to  a. 

Jury  trial,  instead  of  a  trial  by  the  court* 
t  is  not  pretended,  however,  that  the  judge 
was  corrupt,  or  that  his  action  was  not 
characterized  throughout  bv  the  highest  and 
purest  motives,  and  most  sincere  devotion  to 
dutv.  When  the  cause  was  submitted  for 
trial,  jeopardy  attached;  so  that,  even  if  the^ 
extreme  position  were  taken,  and  the  trial 
regarded  as  a  nullity,  and  the  judgment  ab- 
solutely void,  we  could  expunge  both  from 
the  record,  and  there  would  still  remain  a 
valid  prosecution  pending,  awaiting  triaH. 
Upon  the  other  hand,  if  the  former  judgment,, 
while  voidable  because  of  the  fraud,  is  not 
void,  (which  is  our  opinion,)  it  is  not  open 
to  collateral  attack.  In  eitlier  view  of  the 
case,  it  follows  that  the  court  erred  in  ignor- 
ing the  first  prosecution,  and  in  allowing  a 
new  and  independent  prosecution  to  be  main- 
tained. Whatever  rights  the  state  has,  must 
be  marked  out  in  the  original  proceeding. 
The  views  we  have  expressed  necessarily  lead 
to  a  reversal.  It  is  unnecessary,  and  would 
be  premature,  for  us  to  decide  at  this  time 
and  in  this  case  what  will  be  proper  proce- 
dure for  the  state  in  the  future  conduct  of 
this  matter.  We  will  only  say  that  the  ques- 
tion is  not  free  from  difficulty.  It  has,  how- 
ever, received  consideration  from  those 
learned  in  the  law,  and  some  interesting  and 
valuable  suggestions  will  be  found  in  1  Bish- 
op, on  Criminal  Law,  §§  1008,  1009.  See 
also  Bex  v.  Bear,  2  Salk.  646 ;  State  v.  Tilgh- 
man,  88  N.  C.  518;  State  v.  Stcepeon,  79  N. 
C.  682. 
Judgment  ref>ereed, 

A  petition  for  rehearing  was  subsequently 
filed  in  response  to  which,  on  November  21, 
1891,  McBride*  t/.,  on  behalf  of  the  court 
delivered  the  following  opinion : 

A  petition  for  a  rehearing  by  the  state  i» 
based  on  an  evident  misapprehension  of  the 
scope  and  effect  of  the  original  opinion. 
While  it  is  true  that  a  prosecution  which  is 
in  fact  instituted  and  carried  on  to  fina> 
judgment  by  or  in  the  interest  of  a  guiltv 
person  to  enable  him  to  defeat  justice  ana 
escape  merited  punishment  (he  in  person  or 
by  his  instruments  managing  both  sides)  mav 
be  treated  as  void  bv  the  state  and  ignored, 
on  the  ground  that  the  state  is  not  in  fact  in 
any  sense  a  party  to  it,  and  therefore  not 
bound  by  it,  this  is  not  true  where  the  state 
is  in  fact  a  party  to  the  proceeding.  Where  a 
prosecution  is  in  fact  regularly  commenced  by 
the  prosecuting  attorney,  and  is  thereafter  car- 
ried to  final  judgment,  the  state  bein^  repre- 
sented throughout  by  its  sworn  officer,  the  pros- 
ecuting attorney,  such  judgment  is  not  void 
because  the  prosecutor  was  corrupted  during 
the  pendency  of  the  proceeding.  The  state 
is  a  party  to  such  judgment.  The  conduct 
of  its  unworthy  representative,  conspiring 
with  the  guilty  party,  may  render  it  void- 
able, but  It  cannot  be  ignored. 

Petition  for  rehearing  overruled. 
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1.  County  officers  are  not  ne^liipeiit  in 
aecepiins^  a  brid^^  oontainln^r  delbct- 
ivetlmberfl  which  an  expert,  employed  by 
them  to  determine  that  question,  honestly  be- 
lieves sufficient. 

2«  A  mistake  in  respect  to  the  safety  of 
a  bridf^  made  by  a  competent  person  em- 
ployed by  the  proper  county  officers  to  examine 
it  and  put  it  in  good  repair,  will  not  make  the 
county  liable  if  It  remains  unsafe. 

8.  One  who  subjects  a  brid^^  to  an  on- 
nsnal  and  extraordinary  load  or  strain 
cannot  recover  damages  for  an  injury  which  he 
receives  in  consequence. 

4.  On  the  question  whether  or  not  the 
running  of  traction  engines  over  a 
bridge  which  had  been  built  for  many  years 
was  usual  and  ordinary  where  there  is  proof  of 
the  passage  of  only  one  engine  over  it,  evidence 
as  to  the  passage  of  such  engines  over  other 
.bridges  is  inadmlssfble. 

^  "  -       (January  16, 1888.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Fountain  County  in 
'favor  of  plaintiff  in  an  action  brought  to  re- 
cover damages  for  personal  injuries  resuUinfr 
in  death  and  alleged  to  have  been  caused  by 
defendant's  negligence.    Reversed, 
The  facts  are  slated  in  the  opinion. 
Messn.  Davidson,  Baker  A  Yount  and 
M.  O.  Rkoads  for  appellant 
Messrs,  Conley  &  Sawyer  for  appellee. 

Coffeyf  /.,  delivered  the  opinion  of  the 
court: 

The  complaint  in  this  case  alleges  that  the 
appellee  is  the  duly  appointed  and  qualified 
administrator  of  the  estate  of  Robert  Baker, 
deceased  ;  that  on  the  ^th  day  of  July,  1887, 
there  was  a  bridge  in  Vermillion  county 
-which  had  prior  thereto  been  constructed  by 
-said  county  and  which  it  was  bound  to 
maintain ;  that  it  had  negligently  construct- 
•ed  said  bridge  bj  placing  therein  wei^, 
■knotty,  and  defective  timbers,  leaving  it  in 
4in  unsafe  condition,  and  that  it  had  negli- 
gently accepted  said  bridge  from  the  con- 
tractor who  built  the  same,  in  an  unsafe  con- 
dition for  passengers,  by  reason  of  the  weak, 
knotty,  and  defective  pine  timbers  placed 
therein,  while  the  contract  and  specifications 
for  said  bridge  provided  that  the  same  should 
be  constructed  in  a  good,  substantial,  work- 
.manlike  manner,  of  poplar  timber;  that  it 
had  negligently  suffered  said  bridge  to  re- 
main in  such  unsafe  condition  and  to  become 
out  of  repair,  so  that  on  the  20th  day  of 
Julv,  1887,  the  joists  and  other  timbers  upon 
which  the  floor  of  said  bridge  was  laid  were 

NOTC— For  negligence  in  construction  and  care 
of  hifrhway  bridges  including  the  matter  of  extra- 
ordinary use  of  smch  bridges,  see  note  to  Wabash  v. 
Oarrer  (Ind.)  18  L.  B.  A.  SSL 
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defective,  weak,  brittle,  knotty,  old,  de- 
cayed and  rotten,  so  that  it  was  dangerous 
for  persons  to  pass  over  the  same  in  the  or- 
dinary use  of  said  highway,  of  which  the 
county  had  notice  that  on  that  day  the  de- 
ceased, Robert  Baker  not  knowing  the  defec- 
tive, decayed,  and  dangerous  condition  of 
the  bridge,  but  having  reason  to  believe  it 
was  in  good  repair  and  in  safe  condition, 
attempted  to  pass  over  the  same  with  por- 
table traction  engine  used  for  threshing 
grain,  and  by  reason  of  the  defective,  de- 
cayed, and  dangerous  condition  of  the  bridge 
caused  by  the  failure  and  neglect  of  the 
board  of  commissioners  of  the  county  to  prop- 
erly construct  and  keep  the  same  in  repair, 
and  without  any  fault  on  the  part  of  the  de- 
ceased, the  bridge  gave  way  and  precipi- 
tated the  deceased  and  said  engine  into  the 
stream  below,  a  distance  of  sixteen  feet, 
whereby  he  was,  without  any  fault  on  his 
part,  stunned,  bruised  and  scalded,  from  the 
effects  of  which  he  died ;  that  he  left  a 
widow  and  two  children,  who  were  de- 
pendent upon  him  for  support. 

To  this  complaint  the  appellant  filed  an 
answer  in  two  paragraphs,  nrst,  the  general 
denial ;  second,  alleging  contributory  negli- 
gence. The  court  sustained  a  demurrer  to 
the  second  paragraph  of  the  answer,  to 
which  appellant  excepted.  A  trial  by  jury 
resulted  m  a  general  verdict  for  the  ap- 
pellee. The  jury  also  returned  answers  to 
interrogatories  with  their  eeneral  verdict. 
Over  a  motion  for  new  trial  the  court  ren- 
dered judgment  on  the  general  verdict  for 
the  appellee.  Several  reasons  for  a  reversal 
of  the  judgment  of  the  circuit  court  are 
urged  here,  which  will  be  considered  in  the 
oraer  in  which  they  are  presented  by  counsel 
for  appellant. 

First.  It  is  contended  that  the  complaint 
above  referred  to  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action.  The  sufil- 
ciency  of  the  complaint  is  questioned  for 
the  first  time  in  this  court  by  an  assignment 
of  error.  It  is  settled  that  where  the  sufii- 
cicncy  of  a  complaint  is  questioncil  for  the 
first  time  in  this  court  by  assignment  of 'er- 
ror it  will  withstand  such  attack  if  it' be 
sufficient  to  bar  another  action  for  the  same 
cause  and  would  be  good  after  verdict. 
De  Souehet  v.  Butcher,  118  Ind.  249,  12  West. 
Rep.  892;  Ort(m  v.  TUden,  110  Ind.  131,  8 
West.  Rep.  905;  H<yrnady  v.  Sfdelds,  119 
Ind.  201. 

In  the  case  of  Knox  County  Comrs.  t. 
Montgomery,  109  Ind.  69,  6  West.  Rep.  917, 
it  was  said  by  this  court:  "The  liability 
of  counties  for  negligence  in  constructing  or 
maintaining  bridges  is  no  longer  an  open 
question  in  this  state,  for  there  nre  may 
cases  declaring  that  they  are  liable.*' 

The  complaint  before  us  sufficiently  alleges 
the  negligence  of  the  county,  both  in  con- 
structing and  maintaining  the  bridge  therein 
described,  and  contains  the  nccess:iry  allega- 
tion that  the  deceased  was  without  fault. 

It  is  contended  by  the  appellant's  counsel 
that  ordinarily  this  would  be  sufficient ;  but 
it  is  insisted  that  it  is  not  sufficient  under 
the  rule  announced  in  the  case  of  Carver  v. 
Wabash  (Ind.)  13  L.  R.  A.  851.    In  that  case 


See  also  26  L.  R.  A.  254;  48  L.  R.  A.  455. 
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a  rehearing  was  granted  and  upon  a  recon- 
sideration of  the  question  it  was  held  that  the 
complaint  in  that  case  stated  a  cause  of  ac- 
tion. We  think  the  complaint  in  this  case 
is  also  sufficient. 

The  court  committed  no  available  error  in 
sustaining  a  demurrer  to  the  second  para- 
graph of  the  appellant's  answer,  as  all  the 
matters  therein  averred  were  admissible  in 
evidence  under  the  general  denial  which 
was  pleaded.  Howard  County  Comrs.v.  Legg, 
110  Ind.  479,  9  West.  Rep.  212 ;  Haywood 
V.  Hedrick,  94  Ind.  840 ;  BeekneU  v.  BeekneU, 
110  Ind.  42,  7  West.  Rep.  922. 

The  facts  in  this  case  as  they  are  disclosed 
by  the  evidence  are,  that  the  bridge  men- 
tioned in  the  complaint  is  a  covered  bridge, 
about  thirty  feet  in  length,  and  was  con- 
structed in  tbe  year  1869.  For  at  least  ten 
years  after  its  construction  traction  engines 
were  not  used  in  Vermillion  county,  where 
the  bridge  is  situated,  but  for  the  period  of 
four  or  five  years  prior  to  July,  1887,  they 
had  been  in  general  use.  On  the  20th  day  of 
July,  1887,  the  appellees*  intestate  attemp- 
ted to  cross  the  bridge  with  a  traction  en- 
>Cine  weighing  eight  thousand  six  hundred 
pounds,  when  the  bridge  gave  way  and  he 
was  thereby  killed. 

The  evidence  tends  to  show  that  six 
thousand  pounds  was  the  heaviest  load  to 
which  bridges  in  that  neighborhood  were 
subject  at  the  time  this  one  was  constructed. 
The  bridge  in  question  was  constructed  by 
one  Daniels,  an  expert  bridge  builder, 
under  plans  and  specifications  furnished  by 
the  county.  The  evidence  tended  to  prove 
that  some  of  the  timbers  which  gave  way 
were  knotty  and  brittle,  and  had  begun  to 
decay.  One  Brilton,  an  expert  callS  as  a 
witness  bv  the  appellee,  testified  that  the  de- 
fects in  these  timbers  were  original  defects, 
tbe  timbers  being  unfit  for  use  as  bridge 
timber  by  reason  of  its  knotty  and  brash 
condition,  while  Daniels,  an  expert  called 
by  the  appellant  and  the  person  who  con- 
structed the  bridge,  testified  that  the  timber 
was  good  and  was  suitable  for  the  construc- 
tion of  a  good  and  safe  bridge,  and  were 
such  as  were  put  in  all  bridges  at  tbe  time 
this  was  constructed,  and  that  he  inspected 
and  accepted  the  timber  believing  it  to  be 
suitable  for  the  purpose  intended. 

Two  or  three  weeks  before  the  accident 
above  mentioned,  the  trustees  of  the  town- 
ship in  which  the  bridge  is  situated  em- 
ployed a  carpenter  of  twenty- four  years* 
experience,  to  examine  the  bridge  and  make 
a  careful  inspection  of  its  timl^rs  and  put 
tbe  same  in  good  repair  which  he,  in  con- 
nection with  the  supervisor,  proceeded  to 
do.  He  put  in  some  new  timbers  and, 
after  inspection,  pronounced  the  others  sound 
and  safe  and  supplied  the  bridge  with  a 
new  floor. 

On  the  trial  of  the  cause  the  court,  over 
the  objection  and  exception  of  the  appellant, 
permitted  the  appellee  to  prove  that  in 
other  parts  of  the  county,  and  on  other  high- 
ways than  the  one  in  controversy,  traction 
engines  were  common,  and  that  it  was  cus- 
tomary for  them  to  cross  the  bridges  on  such 
highways. 
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The  decided  weight  of  authority  is,  that 
in  the  absence  of  a  statute  upon  the  subiect, 
a  county  is  not  liable  for  a  failure  to  keep 
its  bridges  in  repair.  Elliott,  Roads  and 
Streets,  p.  42. 

Tbe  reason  given  in  most  of  the  adjudi- 
cated cases  for  holding  that  counties  are 
not  liable  in  such  cases  is,  that  as  the 
state  would  not  be  liable,  it  is  unreasonable 
to  hold  that  a  public  corporation,  such  a* 
a  county,  which  is  a  mere  governmental  in- 
strumentality, should  be  held  liable.  But 
whether  this  reason  is  valid  or  otherwise  we 
need  not  stop  to  inquire,  for  it  is  now  firmly 
settled  in  tnis  state  that  a  county  is  liable 
for  a  failure  to  exercise  reasonable  care  in 
the  construction  of  its  bridges,  or  to  exer- 
cise reasonable  care  in  keeping  such  bridges 
in  repair. 

Counties  are  not  insurers,  however,  of  the 
safety  of  their  bridges ;  nor  are  they  bound, 
when  constructing  them,  to  anticipate  uses 
not  then  known,  and  necessities  which  are 
not  within  ordinary  experience.  So  in  re- 
pairing they  have  performed  their  whole 
legal  duty  when  they  have  put  them  in  as 
good  a  condition  of  strength  and  soundness 
as  will  make  them  as  secure  as  new  bridges  of 
the  same  kind  and  plan.  Fulton  Iron  dt  Engina 
Works  V.  KiTnball  Twp,  52  Mich.  146 ;  Med- 
ina Ikop,  V.  Perkins,  48  Mich.  67 ;  MeChr- 
mick  V.  Washington  Twp.  112  Pa.  185.  3 
Cent.  Rep.  584;  Wabash  County  Comrs,  v. 
Pearson,  120  Ind.  426. 

In  the  case  of  Wabash  County  Comrs.  v. 
PearsoTif  supra,  it  was  said  by  this  court: 
''A  corporation  charged  with  the  duty  of 
keeping  a  bridge  in  repair  must  select  the 
proper  means  and  persons  to  do  the  work, 
if  by  the  exercise  of  ordinary  care  such 
selection  can  be  made.  If,  however,  after 
ordinary  care  is  used  in  selecting  suitable 
persons,  and  requiring  the  persons  selected 
to  exercise  their  ^ill  with  reasonable  pru- 
dence and  diligence,  the  bridge  still  remains 
unsafe,  there  will  be  no  liabilitv.** 

The  first  question  presented  for  our  con- 
sideration under  the  facts  above  stated  is 
this.  Was  the  board  of  commissioners  guilty 
of  negligence  in  accepting  tbe  bridge,  men- 
tioned in  the  complaint,  at  the  time  of  its 
construction? 

If  the  question  as  to  whether  some  of  the 
timbers  used  in  the  bridge  were  defective 
was  the  only  question  involved,  we  could 
not  disturb  the  verdict  on  the  evidence,  for 
we  will  not  weigh  confiicting  testimony; 
but  the  question  in  the  case  is  not  alone  as 
to  whether  the  timber  was  defective,  but 
the  further  question  exists  as  to  whether 
the  defect  was  of  such  a  character  as  to  charge 
the  county  with  negligence  in  accepting  a 
bridge  containing  such  timber.  In  the 
construction  of  bridges  the  county  is  not 
liable  for  latent  defects  which  could  not 
have  been  discovered  by  the  use  of  reason- 
able diligence,  in  the  material  used,  and  is 
only  bound  to  use  ordinary  or  reasonable  care 
to  make  the  structure  safe  for  the  uses  for 
which  it  was  intended.  McCormiek  y. 
Washington  Tvop,  supra. 

The  case  cited  was  a  case  where  a  bridgt 
gave  way  by  reason  of  defective  timber^ 
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under  the  weight  of  a  traction  engine,  and 
the  court  instructed  the  jury  as  follows :  **If 
the  jury  believe  that  the  supervidors,  or 
those  in  their  employment,  when  buildine 
the  bridge  in  July  or  August  of  1888,  tested 
the  alleged  defective  chords  or  stringers  by 
cutting  into  it  witli  an  axe,  or  in  any  other 
manner,  as  an  ordinarily  prudent  man  would 
do  under  the  circumstances,  they  p'jrformed 
their  duty  and  negligence  cannot  be  infer- 
red because  of  a  mistake  made  In  the  perform- 
ance of  such  duty.  ^ 

The  Supreme  Court  of  Pennsylvania  held 
this  instruction  to  be  a  correct  exposition 
of  the  law. 

In  the  case  of  Medina  Twp.  v.  Fsrkim, 
supra,  where  a  bridge  gave  way  by  reason  of 
defective  timber,  under  the  weight  of  a  port- 
able engine,  the  Supreme  Court  of  Michigan, 
in  discussing  the  question  as  to  the  duty  of 
township  officers  in  relation  to  bridges  said : 
"The  law  will  not  impose  an  impracticable 
rule  of  duty.  Township  officers  are  not  ex- 
pected to  be  experts,  nor  learned  engineers,  nor 
persons  liberally  instructed  in  mechanics, 
nor  individuals  equipped  with  the  resources 
of  experienced  specialists,  and  nothing  more 
can  be  demanded  of  them  than  reasonable 
intelligence  and  ordinary  care  and  prudence. 
And  no  duty  is  enjoined  on  the  township  to 
keep  informed  of  the  condition  of  its  bridges 
that  they  may  be  taken  as  being  above  the 
capacity  of  its  own  officers." 

In  this  case  no  complaint  is  made  of  the 
plan  of  the  bridge.  The  county  employed 
u  skilled  and  competent  person  to  construct 
it  according  to  the  plans  and  specifications. 
Such  skilled  perso  i  inspected,  and  received 
the  timber  which  entered  into  its  construc- 
tion, and  testifies  that  in  his  opinion  they 
were  suitable  for  the  purpose  for  which  thev 
were  used.  He  further  testified  that  sucL 
limbers  were  used  at  the  time  the  bridge 
was  built  by  all  persons  of  competent  skill. 
It  is  not  denied  or  disputed  that  the  expert 
employed  by  the  county  to  construct  this 
bridge  honestly  believed  the  timber  used  by 
him,  after  inspection  to  be  suitable  bridge 
timbers.  Is  it  to  be  said  that  the  officers  of 
the  county,  who  are  not  persumed  to  be  ex- 
perts, are  guilty  of  negligence  in  accepting 
ft  bridge  containing  timbers  which  an  expert 
did  honestly  believe  sufficient? 

The  timbers  of  which  complaint  is  now 
made  did  in  fact  prove  to  be  sufficient  to 
bear  up  all  ordinary  loads  to  which  they 
were  subjected  for  a  period  of  eighteen 
years.  In  view  of  these  facts  we  are  of  the 
opinion  that  the  evidence  in  the  cause  does 
not  make  a  case  of  negligence  against  the 
county  in  accepting  the  bridge  in  question 
from  the  contractor.  To  hold  otherwise 
would  require  of  the  board  of  commissioners 
something  more  than  ordinary  diligence, 
and  would  in  fact  mnke  it  the  insurers  of 
the  safety  of  the  county  bridges. 

Where  the  facts  are  undisputed  and  can  lead 
to  but  one  conclusion,  the  question  of  negli- 
gence is  a  question  of  law  for  the  court.  Jk&nn 
V.  Bolt  R.  dbS.  Y.  Co,  128  Ind.  188. 

Kor  do  we  think  the  evidence  sustains 
the  charge  that  the  county  was  guilty  of  | 


negligence  in  failing  to  keep  the  bridge  in 
repair. 

About  two  or  three  weeks  prior  to  the  acci- 
dent we  are  now  considering,  the  proper  legal 
authority  employed  a  competent  person  to  ex* 
amine  the  bridge  and  put  the  same  in  good  re- 
pair. He  proceeded  to  do  so  and  gave  the  tim- 
bers such  examination  as  he  deemed  necessary 
to  test  their  soundness,  and  did  such  other 
things  as  he  thought  necessary  to  make  the 
bridge  safe.  If  he  made  a  mistake  the  county 
cannot  be  charged  with  negligence  by  reason 
of  such  mistake.  The  duty^of  the  county  was 
to  exercise  reasonable  care  in  selecting  a  prop- 
er person  to  examine  and  repair  the  bridge, 
ana  to  require  of  him  the  exercise  of  his 
skill,  and  if  it  did  so  and  the  bridge  still 
remained  unsafe,  the  county  was  not  liabla. 
Wabash  County  Comrs,  v.  Pearson,  supra. 

As  the  legislative  department  of  the  state 
has  determined  that  the  removal  of  traction 
engines  upon  the  public  highways  is  a  sub- 
ject calling  for  the  exercise  of'  the  police 
power,  it  may  fairly  be  considered  as  a 
question  as  to  whether  we  are  not  bound  to 
know  that  the  use  of  the  highways  for  that 
puroose  is  not  usual  and  ordinary.  Elliott's 
Supp.  §  847. 

IBut  without  stopping  to  inquire  whether 
we  are  or  are  not  bound  to  take  such  notice, 
we  think  the  court  erred  in  permitting  the 
appellee  to  prove,  on  the  trial  of  the  cause, 
that  it  was  usual  and  ordinarjr  for  traction 
engines  to  pass  over  other  highways  and 
bridges  than  the  one  in  controversy.  It  did 
not  tend  to  prove  that  the  deceased  in  using 
the  bridge  mentioned  in  the  complaint  was 
using  it  in  the  usual  and  ordinaryway. 

In  the  case  of  McGormick  v.  WaaJiingUm 
Twp,  supra,  it  was  held  that  in  order  to  re- 
cover, the  plaintiff  must  show  that  at  the 
time  of  the  accident  he  was  using  the  high- 
way in  the  ordinary  and  usual  manner  in 
which  that  highway  was,  had  been,  and  was 
intended  to  be  used,  and  if  he  was  not 
traveling  in  the  usual  and  ordinary  way  in 
that  vicinity  he  was  not  entitled  to  recover. 
As  we  have  seen,  this  bridge  was  con- 
structed at  least  ten  years  before  traction  en- 
gine's came  into  use.  In  the  case  of  FtU- 
ton  Iron  A  Engine  Works  v.  Kimball  Twp, 
supra,  in  speaking  of  the  subject  of  repairs 
the  Supreme  Court  of  Michigan  said :  **  When 
it  [tbe  statute]  requires  repairs  it  may  fairly 
be  construed  as  requiring  bridges  to  be  put 
in  as  good  a  condition  of  strength  and  sound- 
ness as  would  make  them  as  secure  as  new 
bridges  of  the  same  kind  and  plan.  But  it 
does  not  require  different  structure."  The 
rule  that  one  who  uses  a  bridge  in  a  manner 
not  usual  or  ordinary,  or  subjects  it  to  an 
unusual  or  extraordinary  load  or  strain,  and 
is  thereby  injured,  cannot  recover  damages 
for  such  injury,  is  well  settled. 

That  the'proof  that  traction  engines  had 
passed  over  other  highways  and  bridges  in 
the  county  was  considered  by  the  jury  in 
this  case  as  proof  that  the  deceased  was  us- 
ing the  bridge  in  controversy  in  the  ordinary 
and  usual  way  is  made  to  appear  by  their  an* 
swers  to  interrogatories  for  they  so  nnd,where* 
as  there  is  no  proof  in  the  record  that  more 
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than  01W  en«:ine  hnd,  prior  to  the  injury 
<x>mp1aiue(l  of,  passed  over  this  bridge. 
The  fact  that  one  engine  passed  over  the 
bridge  shortly  before  this  accident  does  not 
make  that  the  usual  and  ordinary  mode  of 
travel  over  it.  The  admission,  therefore,  of 
<svideiicc  that  traction  engines  had  passed 
over  other  highways  and  bridges  in  the 
county  was  not  only  error,  but  it  was  an 
«rror  which  resulted  in  an  injury  to  the 


appellant.  For  the  errors  above  Indicated 
the  circuit  court  should  have  granted  a  new 
trial. 

Judgment  reversed,  with  directions  to  sus- 
tain the  appellant's  motion  for  a  new  trial 
in  this  cause. 

McBride,  J.,  dissents. 

Petition  for  rehearing  overruled  April  1, 


INDIANA  APPELLATE   COURT. 
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filerrlee  hw  publication  alone  which  la 
shown  by  the  record  to  be  the  only  service  does 


not  ffive  Jiuiadlotfon  to  render  a  personal  judff- 
ment  agtiinst  the  defendant  in  a  bastardy  pro- 
ceedinir  in  the  abeence  of  a  statute  providing 
for  such  service. 

(October  29,  1891.) 

APPEAL  by  defendant  from  a  Judgment 
of  the  Circuit  Court  for  Tippecanoe  Ck>unty 


liOTB.— Vailidtty  of  penoncH  judgmenU  rendered  up- 
on constntcUve  service  of  process. 

Againat  nonreeidenU, 

1.  in  other  ULaUs  than  where  rendered. 

The  authorities  all  concur  in  denying  jurisdiction 
In  actions  in  vtreonam  over  nonresident  foreifrn- 
•ers,  upon  anything  short  of  actual  notice  given 
within  the  territorial  limits  of  the  forum,  or  vol- 
untary appearance  there.  Latimer  v.  Union  Pac 
B.  Co.  48  Mo.  106, 97  Am.  Dec.  878. 

In  Borden  v.  Fitch,  15  Johns.  121, 8  Am.  Dec.  225. 
Thompson,  Ch,  J.,  says :  **  It  must  then  be  taken.  I 
think,  as  the  settled  law  of  this  state,  that  a  Judg- 
ment obtained  in  a  sister  state  against  a  person  not 
l)eing  within  the  jurisdiction  of  the  court,  nor 
having  been  served  with  process  to  appear,  nor 
having  appeared  to  defend  the  suit,  will  be  abso- 
lutely void." 

A  court  has  no  extraterritorial  jurisdiction,  and 
«  person  not  domiciled  in  the  state  or  country  can- 
not be  charged  in  pereonam  by  adjudication  there, 
unless  he  is  personally  served  with  notice  of  process 
within  it  or  voluntarily  submits  himself  to  the  ju- 
ilsdiotion  of  its  court.   DeMeli  v.  DeMell,  120  N.  Y. 

A  nonresident  of  the  state  is  not  concluded  by  a 
•decree  in  peraonam  based  upon  constructive  serv- 
ice of  process  upon  him.  Dearing  v.  Bank  of 
dbarleston,  5  Ga.  497, 48  Am.  Dec.  800.  In  this  case 
it  is  sfdd :  ''  We  believe  that  there  is  no  law  of  force 
in  this  state  authorizing  the  making  of  a  citizen  of 
a  foreign  state  a  party  to  a  suit  in  our  courts,  so  as 
to  conclude  such  citizen,  by  a  judgment  or  decree 
in  permmam^  unless  he  voluntarily  appears  and 
defends.  And  that,  by  the  general  law,  and  by  the 
«omity  of  states,  the  citizen  of  a  foreign  state  can- 
Dot  be  made  a  party  to  a  suit  in  Georgia,  so  as  to 
be  estopped  by  a  Judgment  against  him,  without 
his  consent. 

Bmmett,  C7L  J.,  in  Stone  v.  Myers,  9  Minn.  808,  86 
Am.  Dec  104,  says  of  a  judgment  against  a  nonree- 
ident  based  on  service  by  publication  and  attach- 
ment of  defendant's  property  within  the  state : 
**  But  such  a  judgment,  though  in  form  in  per- 
etmam,  is  in  effect  only  a  judgment  in  rem.  It  is  a 
judgment  for  no  other  purpose  than  to  reach  the 
property  which  a  nonresident  may  have  in  the 
«tate.but  who  is  not  personally  served  with  process 
therein.  It  is  confined  exclusively  to  such  property. 
and  Is  of  no  further  force  when  that  is  exhausted. 
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Beyond  this  it  is  evidence  of  nothing  nor  does  it 
bind  or  conclude  the  defendant  in  anything.  An 
action  could  not  he  maintained  on  It  in  any  other 
court  here  or  elsewhere,  nor,  in  my  opinion,  would 
the  party  in  whose  favor  It  was  rendered  be  pre- 
cluded thereby  from  still  bringing  another  action 
on  the  original  consideration  for  any  balance  that 
might  be  due  to  him  after  exhausting  the  property 
which  was  in  the  state  at  the  time  jurisdiction  at- 
tached.'* See  too,  language  of  Miller,  J.,  In  Ckx>per 
V.  Reynolds,  77  U.  S.  10  Wall.  806, 19  L.  ed.  931. 

A  court  cannot  acquire  jurisdiction  to  render  a 
valid  personal  Judgment  against  a  nonresident  by 
actual  servioe  of  its  proceei  upon  him  outside  the 
state.  York  v.  State,  78  Tex.  651 ;  Eimmarle  v. 
Houston  &  T.  G.  B.  Go.  76  Tex.  686:  Bwer  v.  Goffln, 

1  Gush.  28,  48  Am.  Dec.  687:  KeUy  v.  Norwich 
Union  F.  Ins.  Go.  (Iowa)  Feb.  4,  1891 ;  Ford  v. 
Adams  (Ark.)  Jan.  17, 1891 ;  Gross  v.  Armstrong,  7 
West.  Hep.  771, 44  Ohio  St.  618. . 

A  personal  Judgment  rendered  against  a  nonre^ 
ident  upon  constructive  service  is  void.  Miller  v. 
Miller,  1  BaiL  L.  242;  Aldrich  v.  Kinney.  4  Gonn.  880, 
10  Am.  Dec.  161;  Scott  v.  Streepy,  78  Tex.  647; 
Denny  v.  Ashley,  12  Golo.  165;  Anderson  v.  Gofl,  72 
GaL65;  Fowler  v.  Lewis  (W.  Ya.)  Feb.  12,  1892; 
Quarl  V.  Abbett,  102  Ind.  288;  Benier  v.  Hurlburt 
(Wis.)  14  L.  B.  A.  662;  Abbott  v.  Sheppard,  44  Mo. 
278 :  Martin  v.  Gobb,  77  Tex.  544 ;  Kimball  v.  Mer- 
rick, 20  Ark.  12:  Silver  v.  Luck,  42  Ark.  268;  Holt 
V.  Alloway,  2  Blackf.  108. 

A  judgment  rendered  in  one  state  against  a  non- 
resident upon  a  service  of  process  other  than  per- 
sonal service  therein  wiU  not  support  an  action  in 
another  state.  Downer  v.  Shaw,  22  N.  H.  277; 
Arndt  v.  Arndt,  15  Ohio,  38;  Scott  v.  Noble.  72  Pa. 
115, 18  Am.  Rep.  663;  Price  v.  Hlckok,  89  Vt.  292; 
Steel  V.  Smith,  7  Watts  &  8. 447 ;  Jones  v.  Spencer, 
15  Wis.  683;  Earthman  v.  Jones,  2  Yerg.  484 :  Cham- 
berlain V.  Farls,  1  Mo.  617, 14  Am.  Dec.  SOI ;  Rog- 
ers V.  Coleman,  Hardin  (Ky.)  418:  Lincoln  v.  To wr. 

2  McLean,  473:  McYlcker  v.  Beedy,  81  Me.  314,  50 
Am.  Dec.  666. 

The  only  modes  in  which  a  court  can  acquire  au- 
thority to  render  a  personal  Judgment  against  one 
residing  without  the  state  are  either  by  service  of 
process  upon  him  while  temporarily  within  the 
state  or  by  a  voluntary  submission  of  his  person  to 
the  Jurisdiction  of  the  court.  Welch  v.  Sykee,  8 IIL 
197,  44  Am.  Dec.  689;  Williams  v.  Preston,  8  J.  J. 
Marsh.  600, 20  Am.  Dec.  179;  Shumway  v.  Stlllman« 
6  Wend.  447. 


See  also  18  L.  R.  A.  240;  22  L.  R.  A.  40:  27  L.  R.  A.  735;  29  L.  R.  A.  782;  30 
L.  R.  A.  628;  32  L.  R.  A.  82;  35  L.  R.  A.  451  :  3(3  L.  R.  A.  402;  37  L.  R.  A.  626. 
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In  favor  of  plaintiff  in  an  action  brought 
to  enforce  a  judgment  against  Dennis  Moyer 
out  of  property  in  the  hands  of  hia  guard- 
ian.   Reversed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  John  D.  Goufcar  and  R.  P. 
Daridson,  for  appellant: 

The  judgment  f^ainst  Dennis  Mover,  in  the 
circuit  court,  was  a  personal  one,  upon  con- 
structive notice  only.  Such  a  judgmedt  is 
absolutely  void. 

Section  890,  Rev.  Stat.  1881,  expressly  de- 
clares that  no  personal  ludgment  shall  be  ren- 
dered against  a  defendant  upon  constructive 
notice,  who  has  not  appeared  to  the  action. 
This  section,  however,  was  wholly  unneces- 
sary. The  principle  is  fundamental,  and  is 
thoroughly  settled  in  reason  and  by  countless 
adjudications  that  a  personal  judgment  against 
a  nonresident  defendant  upon  constructive  no- 
tice merely,  is  an  utter  nullity. 

Pennayer  v.  JVeff,  95  U.  S.  714,  24  L.  ed.  586; 
Freeman  v.  Alderson,  119  U.  8.  185,  80  L.  ed. 
872;  Flint  River  S.  B,  Co.  v.  Faster,  5  Ga.  194. 
48  Am.   Dec.   248;  McEioan  v.  Zimmer,  88 


Mich.  765, 81  Am.  Rep.  332;  Barber  ▼.  Morris, 
87  Minn.  194;  National  Bank  v.  Pedbody,  55 
Vt.  492,  45  Am.  Rep.  632.  note;  Oilehrisi  v. 
WestVirginia  Oil  d  0.  L.  Co.  21  W.  Va.  115, 
46  Am.  Rep.  655;  Eliot  v.  McCormiek,  8  New- 
En^.  Rep.  871,  144  Mass.  10;  Smith  v.  Orady, 
68  Wis.  215;  Oroter  dk  B.  Setcing  Madi.  Co.  v. 
Radcliffe.  6  Cent.  Rep.  679,  66  Md.  511;  Par- 
ton  v.  DanieU,  1  Wash.  19;  Freeman,  Judgm. 
§  587,  noU;  Cooley,  Const.  Lim.  p.  449,  et 
seq.:  Wade.  Notice,  §  1084;  4  Wait,  Act.  & 
Def.  188. 189,  196;  Sturgisv.  Fay,  16  Ind.  429. 
79  Am.  Dec.  440,  noU;  Mitchell  v.  Oray,  18 
Ind.  124;  Beard  v.  Beard,  21  Ind.  821;  Mchol- 
son  V.  Stephens,  47  Ind.  186;  Middletcortfi  v. 
McDowell,  49  Ind.  887;  Hood  v.  State,  56  Ind. 
270,  26  Am.  Rep.  21;  StaU  v.  Bn^is,  74  Ind. 
20;  Sotoders  v.  Edmunds,  76  Ind.  123;  Gavan- 
augh  V.  Smith,  84  Ind.  882;  Cicero  v.  WiUiam- 
son,  91  Ind.  541;  Paulus  v.  Latta,  98  Ind.  41; 
Ouarl  V.  Abbett,  102  Ind.  233;  Dobbins  v.  Jfo- 
JSamara,  12  West.  Rep.  680,  113  Ind.  64. 

It  is  a  universally  acknowledged  principle 
that  jurisdiction  cannot  be  acquired  or  exer- 
cised over  persons  or  property  without  the 


Under  a  Missouri  statute  provldioflr f  or  establish- 
ing the  personal  liability  of  stockholdere  on  a  Judg- 
ment against  their  corporation  to  the  amount  of 
unpaid  balances  on  stock  "after  suflScieot  notice 
in  writing  to  the  persons  sought  to  be  charged,**  a 
Judfonent  of  a  court  in  that  state  adjudging  such 
personal  liability  against  a  nonresident  who  was 
not  personally  served  with  notice  withiD  that  state 
Is  void,  where  he  has  not  agreed  in  advance  to  ac- 
cept, or  does  not  in  fact  accept,  some  other  form  of 
service  as  sufficient  Wilson  v.  Seligman.  lU  IT.  8. 
41, 88  L.  ed.  888:  Wilson  v.  St.  Louis  &  S.  F.  B.  Go. 
(MoJ  Dec.  2S,  1881. 

A  Judgment  rendered  without  personal  service 
in  a  state  court  against  a  nonresident  on  a  warrant 
of  attorney  to  confess  Judgment  contained  in  a 
bond  as  authorized  by  the  statute  of  the  state 
where  it  was  rendered  will  not  be  enforced  in  the 
courts  of  another  state.  Grover  &  B.  Sewing  Ma- 
chine Co.  y.  Hadcliffe,  187  U.  8.  287.  84  L.  ed.  070; 
Iglehart  v.  Moore,  16  Ark.  4A. 

Such  statutes  can  bind  only  citizens  of  the  state 
where  they  exist.    Sim  v.  Frank,  26 IIL 125. 

A  personal  Judgment  rendered  in  n  Canadian 
court  against  a  resident  of  Wisconsin  upon  service 
of  process  in  the  latter  state  as  authorized  by  the 
laws  of  Canada  has  no  validity  in  Wisconsin. 
Smith  V.  Grady,  08  Wis.  213.  To  the  same  effect  are 
McBwan  v.  Zimmer,  88  Mich.  766,  31  Am.  Hep.  882, 
and  Shepard  v.  Wright,  113  N.  Y.  682. 
\  A  Judgment  against  a  nonresident  rendered  with- 
out personal  service  of  process  within  the  state  or 
appearance  is  no  bar  to  an  action  in  another  state 
on  the  original  cause  of  action.  Whittier  v.  Wen- 
deU,  7  N.  H.  267;  Bangely  ▼.  Webster,  11  N.  H.  209. 

A  decree  of  a  state  court  for  the  removal  of  a 
oloud  upon  the  title  of  land  within  the  state,  ren- 
dered against  a  nonresident  cited  by  publication 
only,  in  accordance  with  the  local  statutes,  being  a 
decree  in  personam  merely,  is  no  t)ar  to  an  action 
by  such  nonresident  in  a  Federal  court  to  recover 
such  land.  Hart  v.  Sansom,  HO  U.  S.  151, 28  L.  ed. 
lOL 

t,   in  fAaie  yohert  rendered. 

In  some  states  personal  Judgments  upon  con- 
structive service  are  prohibited  by  stature. 

Where  the  defendants  are  served  without  the 
State,  no  personal  Judgment  can  be  properly  en- 
tered. Hakes  v.  Shupe,  27  Iowa.  465:  Weil  v.  Low- 
en  thai,  10  Iowa,  675;  Johnson  v.  Dodge,  19  Iowa, 
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106;  Maddoz  v.  Craig.  80  Tex.  600;  Pazton  v.  DanleU, 
1  Wash.  19;  Stewart  v.  Anderson,  70  Tex.  588;  Cloyd 
V.  Trotter,  7  West.  Rep.  425, 118  lU.  891. 

An  action  is  not  maintainable  on  a  Judgment  ren- 
dered against  a  nonresident  who  was  only  con- 
structively summoned  either  in  the  courts  of  the 
state  where  the  Judgment  was  rendered  or  of  any 
other  state.  Needham  v.  Thayer,  147  Mass.  536, 
overruling  Graves  v.  Cushman,  18L  Mass.  850;  Mo- 
Cormick  v.  Ftske,  188  Mass.  870;  Cook  v.  Darlin^^ 
18  Pick.  888. 

A  Judgment  against  a  nonresident  rendered  with* 
out  personal  service  within  the  state  wlU  not  sup- 
port an  action  of  debt  in  the  state  where  rendered. 
Eastman  v.  Dearborn,  1  New  Bng.  Rep.  166, 63  N. 
H.  864;  Sowders  v.  Edmunds,  76  Ind.  123;  Mitcheli  v. 
Gray,  18  Ind.  123;  Lutz  v.  Kelly,  47  Iowa,  807.  (km-^ 
tra.  Granger  v.  Qark,  22  Me.  128. 

It  was  held  in  Kendrtck  v.  Kimball,  83  N.  H.  4fi8» 
that  an  action  of  debt  could  be  maintained  in  the 
New  Hampshire  courts  on  a  Judgment  rendered 
there  upon  constructive  service  of  process  upon 
one  who  left  the  state  after  the  attachment  of  hJa 
property  but  before  personal  service  could  be  had. 
This  decision  rendered  in  1856  is  held  unsustainable 
by  Eastman  v.  Dearborn,  cupfti,  since  the  14th 
Amendment  to  the  Federal  Constitution  and  under 
the  latter  decisions. 

A  purely  personal  Judgment  rendered  upon  cita- 
tion by  publication,  is  good  against  a  collateral  at- 
tack unless  it  aflSrmatively  appears  from  the  record 
that  the  defendant  was  a  nonresident.  Martin  v. 
Bums,  80  Tex.  676. 

A  personal  Judgment  against  a  nonresident  based 
upon  service  by  publication  wlU  not  support  gar- 
nishment proceedings.  Smith  v.  McCutchen,  8& 
Mo.  415. 

A  Judgment  for  a  tort  against  a  nonresident 
based  upon  publication  of  the  summons,  gives  the 
Judgment  creditor  no  right  to  proceed  in  pereonam 
against  the  defendant,  or  for  the  purpose  of  com- 
pelling him  to  submit  to  an  examination  in  respect 
to  his  property.    Bartlett  .v.  McNeil,  60  N.  Y.  63. 

Against  residents. 

In  KnoATles  v.  Logansport  Gas  Light  &  C.  Go.  86 
U.  S.  10  WdU.  58, 22  L.  ed.  70,  it  is  said:  *'  We  do  not 
mean  to  say  that  personal  service  is  in  all  cases 
necessary  to  enable  a  court  to  acquire  Jurisdiction 
of  the  person.  Where  the  defendant  resides  in  the 
state  in  which  the  proceedings  are  had,  service  at 


189k 


MoTBK  ▼.  Bucks. 


28a 


territorial  limits  of  the  government  where  the 
court  sits,  and  that  the  Legislature  possesses 
no  power  to  grant  it. 

Jarvis  v.  Barrett,  14  Wis.  591.  See  also 
Ciark  V.  Hammett,  27  Fed.  Rep.  839. 

Bastardy  proceedings  are  unknown  at  com- 
mon law.  and  are  purely  statutory. 

iHmmons  v.  BuU,  21  Ala.  501,  56  Am.  Dec. 
257. 

The  remedy  can  go  no  further  than  the 
terms  of  the  statute. 

MarleU  ▼.  WiUtm,  80  Ind.  240;  Baker  v. 
8taU,  56  Wis.  668;  Baker  v.  State,  65  Wis.  50. 

The  proceeding  is  iroverned  by  the  rules  of 
dyil  practice,  but  the  only  process  provided 
for  is  a  warrant. 

Mmris  Y.  State,  115  Ind.  282. 

The  defendant  in  a  bastardy  case  can  only 
be  brought  in,  in  the  mode  provided  by  stat- 
ute. It  will  certainly  not  be  controverted  that 
a  process  unauthorized  by  statute  is  a  nullity. 
So  also  a  publication  unless  authorized  by 
statute  is  Yoid. 

Brenner  v.  Quick,  88  Ind.  516;  Dowell  v. 
Lahr,  97  Ind.  151;  Brown  v.  Qoble,  Id.  86; 


Viezard  v.  Taylor,  Id.  98;  Fontaine  r,  ffoviton^ 
58  ind.  816;  Freeman,  Judgm.  §  127. 

Notice  by  publication  can  only  be  given  ia 
proceedings  in  rem.  In  proceedings  in  rem, 
the  res  is  under  control  of  the  court  and  it 
alone  is  subject  to  its  judgment.  If  there  be^ 
neither  iurisidiction  of  person  nor  rem  the  whole- 
proceedtDg  is  a  nullity. 

Stone  Y.  Myere,  9  Minn.  808,  86  Am.  Dec. 
104.    See  also  note  to  Molyneux  ▼.  Seymour,  76. 
Am'  Dec.  662-670. 

Where  the  record  shows  one  kind  of  notice 
there  can  be  no  presumption  that  there  waa 
any  other. 

Ely  v.  Tollman,  14  Wis.  82,  cited  in  noU  to 
Rape  V.  Heaton,  76  Am.  Dec.  280;  Barber  v. 
Morns,  87  Minn.  194. 

Mr.  J.  B.  Milner  for  appellee. 

Reinhard,  J.,  delivered  the  opinion  of  the- 
court: 

The  appellant  is  the  guardian  of  his  son, 
Dennis,  a  minor,  who,  until  the  fall  of  1887, 
was  a  resident  of  Tippecanoe  county,  when  it 
is  claimed  he  left  the  state  and  became  a  non- 
resident.   It  appears  that  after  Dennis  left  tho 


hla  residence,  and  perhaps  other  modes  of  con- 
Btructi  Ye  service,  may  be  authorized  by  the  laws  of 
the  state.  But  in  the  case  of  nonresidents  .  .  • 
personal  service  cannot  be  dispensed  with  unless 
the  defendant  voluntarily  appears.*'  To  the  same 
effect  is  Beard  v.  iSeard,  21  Ind.  8SBL 

A  statute  providing  for  service  of  process  inac- 
tions in  personam  of  a  strictly  Judicial  character 
and  proceeding  according-  to  the  course  of  the 
common  law«  oy  publication,  upon  residents  who 
can  be  found  within  the  state  is  unconstitutional, 
because  such  service  is  not  **due  process  of  law." 
BardweU  v.  Collins,  9  L.  R.  A.  1S8,  44  Minn.  07. 

A  Judgment  rendered  against  a  resident  of  the 
state  where  rendered  upon  constructive  service  of 
prooesB  authorized  by  its  laws  will  be  held  as  valid 
by  its  courts  as  though  rendered  upon  personal 
service.    Thouvenln  v.  Rodrigues,  24  Tex.  468, 477. 

A  personal  Judgment  against  a  resident  of  the 
state  where  it  is  rendered  upon  constructive  ser- 
vioe  of  process  In  accordance  with  local  statutes 
will  be  enforced  in  the  courts  of  another  state. 
Budford  v.  Kirkpatrlclc,  18  Aric  88;  Nunn  v.  Stur- 
ges.  22  Ark.  888:  Mitchell  v.  Ferris,  5  HousL  (Del) 
84;  Gaasidy  y.  Seitch,  2  Abb.  N.  C.  315. 

A  personal  Judgment  rendered  against  a  resident 
of  the  state  upon  service  of  process  upon  him  in 
accordance  with  the  statute  by  leaving  the  same  at 
his  usual  place  of  at)Ode  is  valid  until  set  aside  by 
some  direct  proceeding  taken  for  that  purpose, 
flurlbut  Y.  Thomas,  65  Conn.  181;  Biesentliall  y. 
Williams,  1  Duv.  829, 65  Am.  Dec.  088. 

In  Huntley  v.  Baker,  38  Hun.  578,  a  personal 
judgment  was  held  valid  when  sued  upon  in  New 
York,  although  rendered  in  Wisconsin  upon  ser- 
Yioe  of  the  summons  by  leaving  it  at  the  defend- 
ant's domicil,  in  accordance  with  the  laws  of  the 
latter  state,  he  having  left  the  state  without  in- 
tending to  return  but  not  having  yet  acquired  an- 
other domiciL  The  court  said,  page  680:  '*  With- 
out stating  the  principle  more  at  length,  it  may  be 
assumed  that  by  reason  of  the  relation  between  tbe 
gtate  and  its  citizen*  which  affords  protection  to 
him  and  his  property  and  Imposes  upon  him  duties 
as  such,  he  may  be  charged  by  Judgment  in  per* 
9onam  binding  on  him  everywhere  as  the  result  of 
legal  proceedings  Instituted  and  carried  on  in  con- 
formity to  the  statute  of  the  state,  prescribing  a 
method  of  serYlce  which  is  not  personal  and  which 
In  fact  maj  not  become  actual  notice  to  him.** 

In  Fernandas  y.  Casey,  (Tex.)  May  27, 1890,  a  Judg- 
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ment  against  one  who  had  left  tbe  state  intending 
to  seek  a  home  elsewhere,  but  who  afterward  re- 
turned to  the  suite  to  live  without  acquiring  a  dom- 
icil elsewhere,  was  rendered  upon  service  by  pub- 
lication during  his  absence  and  execution  thereon 
levied  upon  his  lands  after  his  return.  An  injunc- 
tion against  the  sale  thereunder  was  refused  on  tho 
ground  that  the  Judgment  wan  valid.  It  does  not 
appear  whether  the  lands  were  acquired  after  hia 
return  or  not.  This  is  an  extreme  extension  of  the 
doctrine  of  the  right  of  a  suite  to  bind  her  citizens- 
by  any  mode  of  serving  process  and  whUe  it  may  be 
distinguished  from  the  decisions  in  Pennoyer  y. 
Neff,  05  U.  8.  714,  24  L.  ed.  565.  and  analogous  cases- 
bv  the  citizenship  of  the  defendant,  it  is  in  conflict 
with  the  language  used  in  the  opinions  In  those- 
cases. 

See  Wilson  y.  Seligman,  144  U.  8.  41,  86  L.  ed.  338. 

If  process  be  served  upon  a  defendant  according 
to  tbe  laws  of  the  state  of  which  he  is  at  the  time  & 
resident,  the  Judgment  rendered  there  is  valid  as  a 
bar  to  an  action  in  another  state  on  the  same  oause- 
of  action.    Harryman  v.  Roberts,  52  Md.  64. 

A  Judgment  against  a  resident  of  the  state  ren- 
dered upon  attachment  of  his  land  and  service  of* 
process  by  leaving  it  at  his  place  of  abode,  will  sup- 
port an  action  in  another  state  for  tbe  balance  re- 
maining unsatisfied  after  a  sale  of  the  attached 
land.    Fullerton  v.  Horton,  11  Vt  426. 

A  personal  Judgment  against  one  who  had  left 
the  state  intending  not  to  return,  rendered  upon, 
service  of  process  by  leaving  it  with  his  wife  at  bis- 
recent  place  of  abode,  will  not  sustain  an  action  in 
another  state.  Amsbaugh  v.  Exchange  Bank  of 
Maquoketa,  83  Kan.  100. 

An  action  is  not  maintainable  in  New  York  on  a 
Judgment  rendered  in  Massachusetts  where  Juris- 
diction was  obtained  by  attaching  defendant's 
proper!/  and  by  substituted  service  of  procc^ss,  he 
having  at  the  time  removed  into  and  become  a  res- 
ident of  New  York,  notwithstanding  the  Judgment 
was  valid  under  the  laws  of  Massachusetts.  Kil- 
bum  V.  Wood  worth,  6  Johns.  87,  4  Am.  Dec.  8S1.. 
To  the  same  effect  is  Robinson  v.  Ward,  8  Johns. 
86.  5  Am.  Dec.  327. 

In  Eliot  Y.  McCormick,  8  New  Bug.  Bep.  871, 141 
Mass.  10,  it  is  said  that  Pennoyer  v.  Neff,  95  U.  8. 
714, 24  L.  ed.  665.  and  Fieeman  v.  Alderson,  119  U. 
8. 185, 80  L.  ed.  372,  **  modify  the  application  an& 
effect  of  our  statutes,  and  overrule  the  adjudica- 
tions of  this  court,  so  far  as  they  hold  that  a  Judg« 
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utate,  OD  January  10,  1888,  the  appellee  insti- 
tuted bastanW  proceediDffs  agaiost  bim  before 
a  justice  of  (be  peace.  The  warrant  tbat  was 
issued  for  bis  arrest  was  returned  "  Not  found/' 
and  the  Justice  proceeded  with  the  trial  under 
the  statute.  He  found  tbat  Dennis  was  the 
father  of  the  appellee's  bastard  child,  and  cer- 
tified the  record  to  the  circuit  court,  where,  on 
the  18th  of  May  following,  an  affidavit  was 
filed  that  the  defendant  was  a  resident  of  the 
state,  but  had  depjirted  therefrom  with  the 
intention  of  avoidlnf?  the  serrice  of  the  pro- 
cess, snd  that  his  whereabouts  was  unknown. 
Notice  by  publication  having  been  made,  the 
defendant  was  defaulted,  and  a  personal  Judg- 
ment  rendered  against  him  for  (500  on  the  6th 
day  of  October,  1888.    This  action  is  a  suit 


upon  that  Judgment,  and  was  brought  against 
the  appellant,  as  guardian  of  said  Dennis,  to 
obtain  satisfaction  of  the  judgment  out  of  the 
assets  in  his  hands  for  said  ward.  The  com- 
plaint is  in  one  paragraph.  The  appellant 
oemurred  to  the  complaint  The  demurrer 
was  overruled,  and  the  appellant  answered  in 
four  paragraphs,  the  third  and  fourth  of  which 
set  up  the  facts  above  stated  at  length,  and 
with  the  additional  averments  that  the  ward 
owned  no  property  in  the  state  of  Indiana 
other  than  that  in  the  bands  of  the  guardian, 
which  consisted  of  money,  and  that  no  attach- 
ment or  other  proceedings  bad  been  instituted 
against  said  ward  except  the  bastardy  proceed- 
ings referred  to.  A  demurrer  was  sustained  to 
each  of  these  paragraphs.    The  cause  was  sub- 


ment  in  p&nonam  can  be  rendered  agralnst  a  nonres- 
ident defendant  without  any  other  service  than  at- 
taching his  property,  or  leaving  a  summons  at  bis 
last  and  usual  place  of  abode  within  the  state,  fol- 
lowed by  such  publication  of  notice  as  Is  ordered 
by  the  court.** 

What  property  mihiect  to. 

A  strictly  personal  Judgment  rendered  In  a  state 
eourt  in  an  action  upon  a  money  demand  against  a 
nonresident  of  the  state,  without  personal  service 
of  process  upon  him  within  the  state  or  appearance 
fn  the  action  in  response  to  substituted  or  con- 
structive service  Is  void  and  cannot  be  enforced 
against  property  of  such  nonresident  located  with- 
in such  state.  Pennoyer  v.  Neff,  96  U.  8. 714, 24  L. 
ed.  666:  McKlnney  v.  Collins,  88  N.  Y.  216:  Belcher 
V.  Chambers,  68  CaL  686;  Cudabac  v.  Strong,  67 
Miss.  706. 

In  Pelton  v.  Platner,  18  Ohio,  SOD,  42  Am.  Deo. 
197,  the  court  says:  ^*In  Ohio  we  are  of  the  opin- 
ion that  a  Judgment  before  a  justice  of  the  peace 
against  property,  and  no  service  on  the  person,  ap- 
propriates the  property  only.  That  execution  can- 
not issue  on  such  Judgment  against  the  other  prop- 
erty or  person  of  the  defendant  for  any  implied 
balance,  nor  could  an  action  be  sustained  upon  It 
as  being  prima  facie  evidence  of  debt.  When  It 
has  converted  the  property  It  ls/U7)ctti«  ojBMo^  and 
vitality  remains  to  it  no  longer  for  any  purpose.*' 

A  judgment  against  a  nonresident,  based  upon 
service  by  publication  and  attachment  of  his  prop- 
erty. Is  effectual  only  against  the  particular  prop- 
erty attached  and  will  not  support  an  action  of 
<Iebt.  Eastman  v.  Wadleigfa,  66  Me.  261,  20  Aul 
Bep.  096;  Gllman  v.  Gilman.  126  Mass.  26 ;  Bissell 
V.  Briggs,  9  Mass.  482,  6  Am.  Dec.  88. 

Such  judgment  cannot  bind  property  not  pro- 
-cecded  against  in  rem  fn  satisfaction  of  this  claim. 
Bartlett  v.  Spicer,  76  K.  Y.  628;  Flske  v.  Anderson, 
ZB  Barb.  71. 

A  Judgment  In  a  ^foreign  attachment"  action 
against  a  nonresident  without  personal  service  on 
the  defendant  is  not  a  lien  upon  lands  not  attached 
in  such  action.  Stanley  v.  Stanley  (S.  C.)  Nov.  80, 
18C1. 

No  valid  title  is  acquired  by  a  purchaser  at  a  sale 
on  a  general  execution  under  a  personal  Judgment 
in  the  same  form  that  would  have  been  proper  If 
■defendant  had  been  personally  served,  where  no 
appearance  was  made  and  service  was  by  publica- 
tion only,  although  the  land  had  been  attached  in 
the  suit.    Cassldy  v.  Woodward,  77  Iowa,  864. 

"While  a  personal  Judgment  against  a  nonresl- 
•dent  debtor  who  is  only  served  with  process  by 
publication  is  void  and  of  no  effect,  yet  in  a  case 
where  the  debtor  has  property  within  the  state, 
^hlch  is  seized  under  a  writ  of  attachment  issued 
In  the  cause  at  the  time  the  suit  Is  brought,  a  Judg- 
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ment  therein,  which,  though  general  In  Its  terms, 
has  the  effect  of  perpetuating  the  attachment  lien, 
and  of  subjecting  the  attached  property  to  the 
payment  of  a  debt  doe  from  the  nonresident.  Is  so 
far  In  the  nature  of  a  proceeding  in  rem  as  to  up- 
hold a  sale  of  the  attached  property,  and  considered 
for  that  purpose,  and  to  that  extent,  Is  not  void.** 
State  V.  Eddy,  10  Mont  81L 

A  personal  Judgment  for  deflcienoy  In  an  action 
for  the  foreclosure  of  a  mortgage  against  a  non- 
resident upon  whom  process  was  served  by  publi- 
cation Is  unauthorised  and  void  and  will  not  up- 
hold a  sale  on  execution  of  other  land  of  the  de- 
fendant within  the  state  than  the  morticaged 
premises.  Bchwinger  v.  Hlckok,  68  N.  Y.  280.  In 
this  case  Andrews,  J.,  said:  **The  Legislature 
could,  perhaps,  have  declared  that  Judgment  ob- 
tained against  a  nonresident,  upon  service  by  pub- 
lication, might  be  enforced  against  all  property  of 
the  defendant  within  t  he  state.  Thomas  v.Bmmert, 
4 McLean,  97;  BiSBell  ▼.  Brlggs.  9  Mass.  482, 6  Anu 
Dec.  88;  Boewell  v.  Otis,  60U.  8. 9  How.  888,  18  L. 
ed.  164.  Such  a  Judgment  would  be  in  rtm^  and 
would  impose  no  personal  liability  upon  the  d^ 
fendant." 

Since  the  decision  in  Pennoyer  v.  Neff,  96  U.  8. 
714. 24  L.  ed.  666,  this  dictum  could  not  be  adhered  to 
unless  limited  to  property  taken  by  mesne  process. 

F6r  alimony  or  costs. 

A  Judgment  for  alimony  and  costs  is  not  binding 
on  a  nonresident  defendant  who  was  not  served 
with  process  within  the  state  or  did  not  appear  In 
the  divorce  proceedings.  Rlgney  v.  Rlgney,  40  N. 
Y.  S.  B.  210,  citing  Beard  v.  Beard,  21  Ind.  821;  Lytle 
V.  Lytle,  48  Ind.  200;  Mtddleworth  v.  McDowell.  49 
Ind.  886 :  Proeser  v.  Warner,  47  Yt.  667, 19  Am.  Bep. 
132;  Harding  V.  Alden,  9  Me.  140,  23  Am.  Dec.  649; 
Gamer  v.  Gamer,  66  Md.  127 ;  Van  Storch  v.  Griffln, 
71  Pa.  240;  People  v.  Baker.  76  N.  Y.  78,  87;  Van 
Voorhls  v.  Brintnall,  86  N.  Y.  18,  40  Am.  Bep.  606; 
De  Mell  v.  De  Mell,  120  N.  Y.  486. 

No  extensive  examination  of  the  topic  as  con- 
nected with  divorce  decrees  has  been  here  at- 
tempted. 

Jurisdiction  in  partition  suits  may  be  acquired 
over  nonresidents  by  publication  merely  of  pro- 
cess, but  not  so  as  to  authorise  the  rendition  of 
personal  Judgments  against  them  for  the  costs. 
Taliaferro  v.  Butler,  77  Tex.  678 :  Foote  ▼.  Sewall, 
81  Tex.  669. 

A  judgment  for  costs  in  a  partition  suit  rendered 
against  a  nonresident  Joint-tenant,  summoned  by 
publication  only,  cannot  be  enforced  as  a  persom^ 
Judgment  by  sale  on  execution  of  the.  land  parti- 
tioned to  him.  and  such  a  sale  confers  no  title  on 
the  purchaser.  Fi'ceman  v.  AlderK>n,  119  U.  8.  I881, 
80  L.  ed.  872.  J.  G.  a. 
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mittcd  for  trial  to  tbe  court,  and  there  was  a 
finding  in  favor  of  the  appellee,  upon  which, 
over  appcllunt'd  motion  for  a  new  trial,  jadg- 
xnent  was  Tendered.  Errors  are  assij?ned  (1) 
for  overruling  the  demurrers  to  the  complaint; 
<2)  for  sustaining  the  demurrer  to  the  third 
paracraph  of  the  answer;  (8)  f6r  sustaining 
tbe  demurrer  to  the  fourth  paragraph  of  the 
answer;  (4)  for  overruling  tbe  motion  for  a 
new  trial.  The  motion  for  a  new  trial  chal- 
lenges the  si]^ciency  of  tbe  evidence  to  sustain 
the  finding. 

The  principal  question  thus  presented  by  tbe 
record  is  whether  a  personal  judgment  in  a 
bastardy  proceeding  is  or  is  not  void  where  the 
record  shows  on  its  face  that  the  only  service 
had  upon  tbe  defendant  was  notice  by  publi- 
<catioD.  The  appellee's  counsel  in  their  brief 
says:  "  As  we  conceive  it,  the  question  is.  Can 
«  personal  Judgment  be  rendered  against  a  cit- 
izen of  this  state  who  has  left  tbe  state  to  avoid 
tbe  service  of  process?  The  affidavit  for  pub- 
lication states  that  Dennis  Moyer.  the  ward,  is 
•a  resident  of  tbe  state.  The  notice  treats  him 
as  a  nonresident;  so  does  the  order  of  court. 
"We  submit  that  the  affidavit  characterizes  tbe 
proceeding  and  is  tbe  basis  of  it.  and  under  the 
statute,  though  the  subsequent  proceedings  are 
irregular,  some  notice  was  given,  and  it  is 
sufficient.''  Looking  at  tbe  case,  then,  from 
the  view  most  favorable  to  tbe  appellee,  tbe 
question  still  remains,  May  a  personal  judg- 
ment be  rendered  in  a  bastardv  proceeding 
against  a  defendant  who  has  not  been  arrested 
•or  in  custody,  and  upon  whom  no  process  has 
been  served,  except  notice  by  publication,  even 
^ough  he  be  a  resident  of  tbe  state,  but  tem- 
porarily absent  therefrom?  This  question,  we 
^o  not*  hesitate  to  say,  must  be  decided  ad- 
yersely  to  the  claims  of  tbe  appellee.  We  are 
•cot  unaware  of  tbe  rule  that,  where  notice  is^' 
given  by  publication,  the  judgment  of  the 
•court  that  the  publication  and  affidavit  upon 
which  it  is  based  are  sufficient  to  give  it  juris- 
-diction  is  conclusive  upon  all  the  parties  as 
against  a  collateral  attack.  Emg  v.  Jjmer, 
120  Ind.  239;  QoodeU  v.  Starr,  127  Ind.  198. 
But  it  must  be  evident  that  this  rule  by  no 
means  keeps  a  personal  judgment  from  being 
Toid  which  has  been  rendered  upon  no  other 
notice  than  by  publicfltion.  In  Jackson  v. 
&aie,  104  Ind.  516,  1  West.  Rep.  840.  the  rule 
was  expressed  as  follows:  "If  there  be  a 
notice  of  publication,  or  whatever  of  this  nature 
tbe  law  requires  in  reference  to  persons  or 
other  matters,  its  sufficiency  cannot  be  ques- 
tioned collaterally;"  and  further  on  tbe  court 
^ays:  '*It  has  lon^  been  tbe  rule  in  this  state 
that,  where  a  court  is  required  to  determine 
whether  facts  essential  to  jurisdiction  exist,  a 
judgment  that  they  do  exist  will  be  conclusive 
as  against  collateral  attack." 

But  what  was  it  the  law  required  the  court 
to  determine  in  those  cases  with  reference  to 
the  notice?  By  an  examination  of  those  cases. 
It  will  be  found  that  the  proceedings  there 
were  in  rem,  and  no  other  kind  of  judgments 
were  sought  or  obtained.  The  only  fact  essen- 
tial for  the  court  to  determine  in  reference  to 
its  lurisdiction  was  whether  tbe  notice  and 
affidavit  were  sufficient  in  order  to  make  valid 
a  Judgment  in  rem.  There  was  no  occasion  to 
•decide  whether  such  notice  and  affidavit  would 
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have  been  sufficient  to  warrant  a  personal 
judnncnt.  Tbe  point  was  decided,  however, 
in  Quarl  v.  Abbett,  102  Ind.  288.  Whei« 
there  is  no  statute  authorizing  notice  ty  publi- 
cation, it  is  doubtful  whether  it  is  good,  even 
for  a  basis  of  a  judgment  in  rem;  and  cer- 
tainly it  could  not  be  claimed  successfully  that 
it  will  authorize  a  personal  judgment,  in  the 
absence  of  a  special  statute  to  that  effect. 
Where  a  personal  judgment  is  sought  it  de- 
volves upon  the  court,  as  preliminary  to  tbe 
hearing,  to  determine  whether  personal  service 
has  been  had.  If  it  determines  this  question 
in  the  affirmative,  and  it  appears  that  so'me 
personal  service  was  in  fact  bad,  the  judgment 
may  be  ever  so  irregular  or  voidable,  but  it  is 
not  void,  and  will  be  sufficient  to  withstand 
any  collateral  attack.  As  a  general  rule,  a 
personal  judgment  is  absolutely  void  where  it 
appears  upon  its  face  that  the  court  had  no 
jurisdiction  either  of  the  person  or  the  subject- 
matter.  Louiepille,  iT.  A,  S  C7.  R.  Co.  y.  Hub- 
hard,  116  Ind.  198;  Kingman  v.  Pauleon.  126 
Ind.  507;  Quarl  v.  Abbett,  102  Ind.  238.  Ordi- 
narily, in  civil  actions,  where  there  is  no 
appearance  for  tbe  defendant,  a  summons  and 
service  thereof  is  necessary  in  order  to  give  the 
court  jurisdiction  of  the  person  of  the  defend- 
ant. 80  that  it  may  render  a  personal  judg- 
ment. While  a  bastardy  proceeding  is  in  some 
sense  a  civil  action,  the  process  required  there 
is  a  capias  or  warrant.  Morris  v.  8tate,  119 
Ind.  282, 14  West.  Rep.  87.  Where  a  defend- 
ant in  such  a  proceeding  has  been  once  arrested 
on  a  warrant  and  escapes,  and  then  the  cause 
is  certified  to  tbe  circuit  court  under  the  stat- 
ute, it  seems  that  the  trial  may  proceed  in  bis 
absence,  and  he  may  thereaner  be  arrested 
again,  and  be  compelled  to  comply  with  the 
court's  orders.  Patterson  v.  State,  91  Ind.  864; 
Lucas  V.  Hawkins,  102  Ind.  64,  overruling 
Patterson  v.  Presstey,  70  Ind.  94.  But  we 
know  no  law  authorizing  any  kind  of  legal 
proceedings  against  anyone  without  some  pro- 
cess, and,  upon  every  principle  underlying  our 
system  of  jurisprudence,  such  a  proceeding 
would  be  a  nullitv.  In  this  state  the  process 
required  is  usually  prescribed  by  the  statute. 
The  pertinent  inquiir  for  us  to  make,  there- 
fore, is,  What  sort  of  process  bos  tbe  statute 
provided  in  such  cases,  and  has  tbe  statu- 
tory provision  been  complied  with?  We  have 
already  seen  that  the  kind  of  process  which  the 
statute  requires  is  a  warrant  or  capias*  Morris 
V.  ^ate,  supra.  The  statute  nowhere  pro- 
vides for  notice  by  publication  in  bastardy 
cases.  Freeman  says  that  "a  publication,  in 
the  absence  of  any  law  authorizing  it,  is  the 
same  in  effect  as  no  publication.  A  judgment 
based  upon  it  is  void."  Freeman,  Judgm.  127. 
But  even  if  this  is  not  so,  and  even  if  there 
were  a  statute  expressly  authorizing  notice  by 
publication  in  bastardy  cases,  as  was  once  the 
case,  we  apprehend  such  statute  would  be 
applicable  only  to  such  portion  of  the  proceed- 
ings as  might  be  considered  strictly  in  rem. 
Such  notice  might  be  sufficient  to  authorize 
the  court,  in  the  absence  of  the  defendant,  to 
fix  the  status  of  the  parties,  determine  the 
paternity  of  the  child,  etc.;  but  as  to  that  we 
of  course  decide  nothing.  The  action  of  the 
court  goes  no  further  than  that  No  personal 
judgment  could  be  rendered  on  such  notice, 
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even  if  the  defendant  were  a  resident  of  the 
state  and  temporarily  absent.  The  statute 
itself  forbids  it.  Rev.  Stat.  1881,  g  890:  Miteh- 
eU  V.  Qray^  18  Ind.  183:  Sowders  v.  Edmunds, 
76  Ind.  123;  Middleirarth  v.  McDoioetl,  40  Ind. 
886;  LytU  v.  Lytle,  48  Ind.  200.  And  it  has 
been  repeatedly  decided  that  a  judgnaent  in 
rem  cannot  become  the  foundation  of  another 
action.  Benrie  v.  Stoeasey^  5  Blackf.  335; 
Boom  v.  McDonald,  23  Ind.  167;  Lipperd  v. 
Edwards,  39  Ind.  165. 

We  are  referred  to  the  case  of  Davidson  v. 
State,  62  Ind.  276,  as  relied  upon  by  the  court 
below  to  support  its  decision.  In  that  case, 
however,  the  question  of  the  validity  of  a  per- 
sonal judgment  rendered  upon  constructive 
service  was  not  before  the  court.  There  the 
proceeding  had  been  instituted  before  a  justice 
of  the  peace.  A  warrant  had  been  issued  for 
the  defendant  and. returned  **Not  found." 
The  justice  proceeded  to  hear  the  case  in  the 
absence  of  the  defendant,  and  found  that  he 
was  the  father  of  the  bastard  child.  He  cer- 
tilJed  the  case  to  the  circuit  court.  At  the 
next  term  of  the  court  an  affidavit  of  nonresi- 
dence  was  filed,  and  notice  by  publication  had. 
At  a  succeeding  term  of  the  court  the  cause 
was  tried  on  default  of  the  defendant,  and  a 
finding  was  made  that  be  was  the  father  of  the 
child,  and  the  cause  was  continued  without 
fixing  the  amount  the  defendant  was  to  pay, 
or  rendering  any  judgment  against  said  defend- 
ant whatever.  Shortlv  afterwards  a  warrant 
was  issued  upon  whfch  the  defendant  was 
arrested,  and  gave  bail  for  his  appearance  at 
the  next  term  of  court,  when  he  appeared  and 
moved  to  set  aside  the  default,  which  motion 
the  court  overruled.  After  a  motion  in  arrest 
had  been  made  and  overruled,  the  court  ren- 
dered final  judgment  on  the  default  and  find- 
ing previously  entered.  The  only  question 
was  whether  the  default  was  legal,  for  up  to 
that  time  no  judgment  had  been  rendered. 
The  court  held  that  it  was.  but  it  was  not 
called  upon  to  decide,  and  did  not  decide,  that 
a  personal  judgment  upon  such  finding  alone 
Wv^  valid,  because  no  judgment  had  been  ren- 


dered prior  to  the  appearance  of  the  defendant. 
Possibly  the  notice  of  publication  might  have 
been  sufficient  under  the  statute  to  authorize- 
the  court  to  proceed  in  the  defendant's  absence* 
and  determine  the  status  of  the  parties,  but  it 
did  not  authorize  the  rendition  of  any  personal 
judgment,  nor  did  the  court  so  decide.  The- 
case  is  therefore  no  authority  by  which  we 
feel  bound.  A  few  other  cases  of  an  earlier 
date  would  seem  to  intimate  that  a  defendant 
in  a  bastardy  proceeding  might  be  properly^ 
served  with  notice  by  publication.  Melton  ▼. 
State,  9  Ind.  452;  Hunter  v.  ^aU,  6  Blackf. 
382.  However,  what  validity  should  be  given- 
to  a  personal  judgment  which  has  been  ren- 
dered upon  such  notice  only  is  not  determined' 
by  any  of  those  cases,  as  they  turn^  upoi^ 
other  questions  not  here  involved.  The  appel- 
lee cites  Beard  v.  Beard.  21  Ind.  321,  as  an 
authority  that  a  personal  judgment  on  a  notice 
by  publication  may  be  rendered  against  a  resi- 
dent of  the  state  who  is  temporarily  absent. 
But  we  do  not  regard  that  case  as  determi-^ 
native  of  the  question  before  us,  and,  if  coun- 
sel will  examine  it  carefully,  they  will  find 
that  the  court  even  there  declare  that,  in  the- 
absencc  of  a  statute,  a  constructive  service 
upon  a  resident  of  the  state  while  absent  is- 
void,  and  that  he  should  be  served  by  copy  of 
the  summons  at  his  last  usual  place  of  resi- 
dence. Whatever  the  court  intimates  there  as 
to  the  power  of  the  Legislature  to  make  a. 
law  which  would  make  notice  by  publication 
effective  is  without  controlling  force  here,  as  it 
has  not  been  attempted  to  make  such  a  law  for 
such  cases  as  the  one  we  are  now  considering. 
From  what  has  been  said  it  will  be  apparent 
that  we  regard  the  rulings  of  the  court  as  erro- 
neous. There  was  no  legal  evidence  to  sustaii^ 
its  finding  and  judgment,  and  the  motion  for 
^  new  trial  should  have  been  sustained.  The 
court  erred  also,  we  think,  in  sustaining  the 
demurrer  to  the  third  and  fourth  paragraphs 
of  the  answer. 

Judgment  reversed,  with  instructions  to  the 
court  below  to  proceed  in  accordance  with  this- 
decision. 
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!•  A  covenant  that  a  dwelling  la  fit 
for  residence  is  not  implied  on  the  loaee 
of  the  whole  of  an  unfurnished  dweUingr  for  a 
definite  term  under  a  ^ngle  contract  which  con- 
tains no  covenant  that  the  premises  are  in  Rood 
repair  or  that  the  lessor  wIU  put  or  keep  them  so. 

2.  A  representation  that  the  plumbing^ 
is  in  good  order,  made  on  the  lease  of 

NoTB.— The  authorities  on  the  question  of  an 
implied  covenant  that  premises  leased  for  a  dwel- 
ling are  fit  for  habitation  are  well  presented  in  the 
report  of  the  above  case. 

For  an  exception  in  case  of  a  lease  of  furnished 
rooms  at  a  summer  resort,  see  Ingalls  v.  Hobba 
(Mass.)  ante,  51. 
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a  dwellinf^»  although  false,  does  not  affect  the- 
liability  of  the  lessee  for  rent  if  the  statement 
was  made  in  the  belief  that  it  was  true. 

(April  19,  1892.) 

APPEAL  by  defendant  from  a  judgment 
of  the  General  Term  of  the  Court  of  Com- 
mon Pleas  for  the  City  and  County  of  New 
York,  affirming  a  judgment  of  the  Special 
Term  in  favor  of  plaintiff  in  an  action  brought 
to  recover  the  balance  of  rent  due  under  the- 
terms  of  a  written  lease.    Affirmed. 

Statement  by  FoUett*  Ch.  J.: 

September  27,  1888,  the  litigants  entered 
into  a  written  lease  by  which  the  plaintifT 
let  to  the  defendant  an  unfurnished  dwel- 
ling, known  as  "384  West  Fifty-eightb 
Street,"  in  the  city  of  New  York,  for  on» 
year  from  October  15,  1888,  for  $1,800,  pay. 


.     See  also  18  L.  R.  A.  264. 
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^ble  $150  October  15,  1888,  and  a  like  sum 
•oa  the  15th  day  of  each  succeeding  month. 
The  lease  contained  no  covenant  in  respect 
to  the  then  condition  of  the  house,  nor  that 
the  lessor  should  put  or  keep  it  in  repair. 
Novemlxw  15,  1888,  the  defendant  began  to 
•occapy  tlie  premises,  paid  the  rent  for  four 
montiis,  until  January  15,  188V,  and  con- 
-tinaed  in  occupation  until  February  2,  1889, 
when  he  abandoned  them  because  of  their 
unsanitary  condition,  arisirT  from  defec- 
-tiye  plumbing.  February  •>.  1890,  this  ac- 
tion was  begun  to  recover  the  sums  due  by 
the  terms  of  the  lease  on  the  15lh  day  of 
February,  March,  April  and  Mav,  1889, 
$000  in  all,  with  interest.  The  defendant 
■answered  that  he  was  induced  to  enter  into 
the  lease  by  the  oral  representation  of  the 
plaintiff's  agent;  that  the  buildine  on  said 
premises  was  properly  constructed  and  in 
thorough  repair,  the  more  especially  in  the 
matter  of  plumbing  and  sanitary  arrange- 
ments; and  that  this  defendant  signed  said 
lease,  relying  upon  the  faith  of  said  repre- 
sentation so  made  as  aforesaid. "  It  was  also 
■alleged:  **That,  when  defendant  entered 
into  possession  of  said  premises,  it  was  dis- 
<x>vered  that  said  representations  were  un- 
true, and  that  said  premises  were  unfit  for 
the  purposes  of  a  residence,  in  that  there 
•existted  hidden  defects  in  the  plumbing  and 
construction  of  the  sewer  and  other  pipes, 
and  the  sanitarian  arrangements  in  the 
buildings  thereon.  That  such  defects  were 
concealed  from  view,  and  were  not  dis- 
•covered  until  the  effect  thereof  became  ap- 
parent in  the  health  of  the  defendant's 
xamilv.  That  by  reason  of  said  defects  the 
«aid  building  liecame  charged  with  sewer 
gas  and  other  foul  and  poisonous  odors, 
thereby  causing  the  defendant,  his  wife, 
<^i]dren,  and  servants,  to  become  sick,  and 
in  ^reat  danger  of  death ;  and  they  so  contin- 
ued sick  and  in  danger  until  the  defendant 
was  eyicted  from  said  premises,  as  here- 
inafter set  ouf  At  the  close  of  the  evi- 
dence, neither  party  asked  to  have  any  ques- 
tion of  fact  submitted  to  the  jury,  but  each 
moved  that  a  verdict  be  directed  in  his  or 
her  favor.  The  defendant's  motion  was  re- 
fused, and  he  excepted;  but  the  olaintifl's 
motion  was  granted,  and  the  defendant 
again  excepted.  No  other  exceptions  are 
•contained  in  the  record,  and  the  only  ques- 
tions reviewable  in  this  court  are  those  pre- 
sented by  the  two  exceptions  mentioned. 
A  judgment  was  entered  on  the  verdict  for 
the  plaintiff,  which  was  affirmed  at  general 
term.  No  opinion  was  written,  but  the  aise 
was  decided  upon  the  opinion  of  the  same 
•court  in  another  action,  arising  over  the  same 
lease.     7  N.  Y.    Supp.  902. 

Mr,  Robert  L.  Harrison,  for  appellant: 

The  false  representation  by  the  plaintiff's 
agent  that  the  plumbing  was  in  good  repair 
was  fraudulent. 

The  defect  was  a  latent  one  to  which  the  rule 
-of  caveat  emptor  does  not  apply,  for  the  lessee 
from  the  necessity  of  the  case  must  rely  upon 
the  representation  of  the  lessor. 

Smith  y,  MarraUe,  11  Mces.  &  W.  5;  Ceear 
T.  Karutz,  60  N.  Y.  229;  RMnelander  v.  Sea- 
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fnan,  cited  in  vote  to  Chadwick  v.  Woodward, 
13  Abb.  N.  C.  455;  Wallace  v.  I^ent,  1  Daly, 
4^1.  Sec  also  McAdam,  Land.  &  T.  p.  125, 
and  cases  there  cited. 

The  agent  must  have  stated  what  he  knew 
to  be  false,  or  represented  as  a  fact  what  he 
did  not  know  to  be  true ;  either  of  which 
would  constitute  fraud.  The  rule  that  there 
must  lie  an  intent  to  deceive  does  not  permit 
one  to  state  as  a  fact  what  he  does  not  know  to 
be  true. 

Hawkins  v.  Palmer,  57  N.  Y.  664;  Ham* 
mondy.  Pennock,  61 N.  Y.  145:  JoU\fey,  Hitte, 
1  Call,  807. 

The  false  representation,  being  upon  a  ma* 
terial  point,  vitiated  the  lease. 

McAdam,  Land.  &  T.  p.  120. 

Even  if  the  representation  of  the  agent  be 
held  not  to  be  fraudulent,  and  even  in. the  ab- 
sence of  a  covenant  to  repair  in  the  lease,  there 
was  a  constructive  eviction  of  the  defendant. 

TaUman  v.  Murphy,  120  N.  Y.  345;  Thomae 
y.  JVeison,  69  N.  Y.  118;  Bradley  v.  IkOoi- 
eouria,  12  Daly,  893 ;  Lavyrence  v.  Burr  ell,  17 
Abb.  N.  C.  812. 

Mr,  Robert  Stnrg^,  with  Messre, 
Dalyt  Hoyt  A  Mason,  for  respondent : 

Under  the  common  law,  the  landlord  was 
not  bound,  in  the  absence  of  an  express  cove- 
nant in  the  lease,  Xq  make  repairs. 

No  covenant  can  be  implied  in  the  absence 
of  such  express  agreement. 

McOlashan  v.  TaUmadge,  87  Barb.  818; 
Franklin  v.  Brovm,  6  L.  R.  A.  770,118  N.  Y. 
110;  Witty  y.  Matthews,  52  N.  Y.  512;  Edtcarde 
V.  New  Fork  <&  H,  R.  R  Co,  98  N.  Y.  249;  Ekir 
wards  ▼.  McLean,  122  N.  Y.  802;  Moffait  v. 
Smith,  4  N.  Y.  126;  Howard  v.  Doolittle,  3 
Duer,  464 ;    O*  Brien  v.  CapweU,  59  Barb.  504. 

In  the  absence  of  such  an  express  warranty 
or  covenant  to  repair  there  is  no  implied  cove- 
nant that  the  demised  premises  are  suitable  or 
fit  for  occupation. 

McOlashan  v.  Tallmadge,  Edwards  v.  New 
York  dk  H.  R.  R.  Co.,  Franklin  v.  Brown, 
0^ Brien  v.  OamceU,  Howard  v.  Doolittle,  and 
Edwards  v.  McLean,  supra;  Lynch  y.  Speed, 
15  Daly,  207;  Mayer  v.  Moller,  1  Hilt.  491. 

It  is  no  defense  to  an  action  for  the  rent, 
that  the  premises  were  and  continued  to  be  un- 
healthy, noisome,  and  offensive,  and  unsuit- 
able for  a  dwelling. 

McOlashan  v.  Tallmadge,  and  Mojffatt  v. 
Smith,  Franklin  v.  Broum,  Et/wards  v.  Me- 
Lean,  and  Howard  v.  Doolittie,  supra;  G lad- 
wick  y.  Woodwa/rd  18  Abb.  N.  C.  441;  CouU 
son  V.  Whiting,  12  Daly,  418;  Jaffe  y.  Har- 
teau,  56  N.  Y.  898,  15  Am,  Rep.  438. 

Under  such  circumstances,  even  a  statement 
that  the  plumbing  is  in  good  ronditioo  is  to  be 
regarded  merely  as  an  expression  of  opinion 
and  not  as  an  assertion  of  the  fact. 

1892  Sup.  McAdam.  Land.  &  T.  pp.  150, 
155;  Fowler  v.  Stevens,  17  Jones  &  8.  479,  and 
cases  cited. 

The  defendant  cannot  claim  to  be  relieved 
from  payment  of  rent  under  the  covenant  of 
quiet  enjoyment.  The  only  cases  where  this 
can  be  urged  being  where  the  landlord  inten- 
tionally and  under  claim  of  right  does  some 
act  inconsistent  with  the  title  and  rights  and 
quiet  enjoyment  of  his  tenant. 

McAdam,  Land.  &  T.  2d  ed.  481  e<  $eq.; 
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Bigerton  ▼.  Page,  20  N.  Y.  281;  Howard  T. 
DooliUle,  8  Duer,  464. 

This  case  must  be  distinguished  from  those 
"Where  the  tenant  hires  an  apartment  in  a  build- 
ing where  the  landlord  has  control  of  tl|e  gen- 
eral system  of  pipes,  etc,  which  supply  the 
tenant  8  rooms. 

Bradley/  v.  DeGoieouria,  12  Daly,  898;  Vann 
y.  Uotue,  94  N.  Y.  401;  Tallman  y.  Murphy, 
120  N.  Y.  845. 

FoUett,  Oh,  J.,  delivered  the  opinion  of 
the  court: 

In  case  neither  party  reouests  to  have  any 
question  of  fact  submittea  to  the  jurv,  but 
each  asks  that  a  verdict  be  directed  in  his 
favor,  the  court  is  authorized  to  determine 
the  fact  in  issue ;  and  upon  appeal  the  dis- 
puted facts  are  deemed  to  have  been  deter- 
mined in  favor  of  the  party  for  whom  the 
verdict  is  diiected.  KirU  v.  Peek,  118  N. 
Y.  222 ;  IXllon  v.  Oackroft,  90  N.  Y.  649 ; 
Provost  V.  McEnoroe,  102  JN.  Y.  650.  2  Cent. 
Rep.  898.  This  case  must  be  determined 
upon  the  theory  that  all  the  disputed  facts 
have  been  found  in  favor  of  the  plaintiff. 

In  case  the  whole  of  an  unfurnished  dwel- 
ling is  leased  lor  a  definite  term,  under  a 
single  contract,  which  contains  no  covenant 
that  the  premises  are  in  g;ood  repair,  or  that 
the  lessor  will  put  or  keep  them  so,  the  law 
does  not  imply  a  covenant  on  the  part  of  the 
lessor  that  the  dwelling  is  without  inherent 
defects,  rendering  it  unfit  for  a  residence. 
Franklin  v.  Brown,  118  N.  Y.  110,  6  L.  R. 
A.  770.  In  Smith  v.  Marrable,  11  Mees.  & 
^y.  5,  a  contrary  rule  was  laid  down  by 
Baron  Parke.  That  case  arose  out  of  a  con- 
tract to  let  a  furnished  dwelling  for  six 
weeks  at  ei^ht  guineas  per  week.  The  ten- 
ant moved  in,  but  found  the  house  so  in- 
fested with  bugs  that  it  was  uninhabitable, 
and  at  the  end  of  the  first  week  left,  paying 
the  rent  for  that  week.  In  an  action 
brought,  it  was  held,  in  the  opinion  de- 
livered by  Baron  Parke,  concurred  in  by 
Barons  Alderson  and  Gurney,  ^'that  if  the 
demised  premises  are  incumbered  with  a 
nuisance  of  so  serious  a  nature  that  no  per- 
son can  reasonably  be  expected  to  live  in 
them  the  tenant  is  at  liberty  to  throw  them 
up.  This  is  not  the  case  of  a  contract  on 
the  part  of  the  landlord  that  the  premises 
were  free  from  this  nuisance.  It  rather  rests 
in  an  implied  condition  of  law,  that  he  un- 
dcrtiikcs  to  let  them  in  a  habitable  state." 
Chief  Baron  Abinger  concurred  upon  the 
ground  that  **a  man  who  lets  a  ready-fur- 
nished house  surely  does  so  under  the  im- 
plied condition  or  obligation — call  it  which 
vou  will — that  the  house  is  in  a  fit  state  \o 
be  inhabited."  The  opinion  of  Baron  Parke 
was  rested  on  the  authority  of  Edica/rds  v. 
EtIieHngton,  Ryan  &  M.  268.  7  Dowl.  &  R. 
117,  and  Collins  v.  Barrow,  1  Mood.  «&  R.  112, 
both  of  which  cases,  together  with  SaliiAury 
y.  Marshall,  4  Car.  &  r.  65,  are  expressly 
overruled  by  Eart  y.  Windsor,  12  Mces.  & 
W.  68,  in  which  Parke,  B,,  said :  "We  are 
under  no  necessity  of  deciding  in  the  present 
case  whether  that  of  Smith  v.  MarraUe  be 
law  or  not.  It  is  distinguishable  from  the 
present  case  on  the  ground  on  which  it  was 
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put  by  Lord  Abinger,  both  on  the  argument 
of  the  case  itself,  but  more  fully  in  that  of 
SuUon  V.  Temple,  12  Mees.  &  W.  62,  for  it 
was  the  case  of  a  demise  of  a  ready-fur- 
nished house  for  a  temporary  residence  at  ik 
watering  place.     It  was  not  a  lease  of  real 
estate  merely.    But  that  case  certainly  can- 
not be  supported  on  the  ground  on  which  I 
rested  my  judgment"    bmiih  ▼.   MarraUe, 
as  decided  at  Hilary  Term,  1848,  and  Hart 
V.    Windsor,  and  Sutton  v.  Temple,  at  Mic- 
haelmas Term  of  the  same  year.     The  rule- 
laid  down  in  Smith  v.  Marrable,  by  Abinger, 
C.  B,,  as  applicable  to  furnished  housea, 
has  been  followed  in  Campbell  v.    Wenhck, 
4  Post.  A  F.  716,  and  Wilson  v.   Hatton,  d* 
Ezch.  Div.  886;  but  the  rule  as  stated  by 
Parke,  B,,    has  not  been  followed  in  Eng- 
land or  in  this  state.    Frajiklin  v.  Brown, 
118  N.  Y.   110,  6  L.   R.   A.   770.    The  de- 
fendant cannot  escape  liability  for  rent  od« 
the  ground  that  the  law  implied  a  covenant 
that  the  dwelling  was  fit  for  habitation. 

Is  the  evidence  contained  in  the  record 
sufficient  to  have  required  the  trial  court  to 
have  held,  as  a  matter  of  law,  that  the  plain- 
tiff fraudulently  represented  that  the  dwel- 
ling and  its  fixtures  were  in  good  condition, 
or  that  she  fraudulently  concealed  from  the- 
plaintiff  the  fact  that  it  was  in  an  unsanit- 
ary  condition?      In   case   the  owner  of  a 
dwelling  knows  that  it  has  secret  defecta- 
and  conditions  rendering  it  unfit  for  a  resi- 
dence, and  fraudulently  represents  to  one  who* 
becomes  a  tenant  that  the  defects  and  con- 
ditions do  not  exist,  or  if  he  fraudulently^ 
conceals  their  existence  from  him,  the  les- 
see, if  he  abandons  the  house  for  such  cause, 
will  not  be  liable  for  subsequently  accruing 
rent.     Wallace  v.  Lent,  1  Daly*  ^1 ;  Jackson 
V.    Odell,  12  Daly,  845 ;  Rhinelander  v.  Sea- 
man, cited  in  note  to  ohctdwiek  v.  Woodward^ 
18  Abb.  N.  C.  455 ;  Cesar  v.  KaruU,  60  N. 
Y.    229.     In  the  case  at  bar  the  defendant 
testified,  and   in   this  he   was  not  contra- 
dicted, that,  when  he  first  went  to  the  house 
with  the  plaintiff's  agent,  he  said :    **  I  com- 

Flained  to  him  [the  agent]  at  the  time  that 
thought  some  of  the  plumbing  looked  old. 
He  said  that  Mrs.  Daly  was  very  stiff, — de- 
termined not  to  put  in  any  new ;  that  it  was 
all  in  good  condition ;  that  they  had  fixed  it 
as  they  thought  it  ought  to  be."  This  la- 
the only  representation  which  was  made  by 
the  plaintiff  or  her  agent  in  respect  to  the 
sanitary  condition  of  the  dwelling.  It  was 
not  shown  that  the  plaintiff  or  the  agent 
knew  that  the  representations  were  false,  or 
that  the  plumbing  was  out  of  order,  and 
fraudulently  concealed  the  fact.  This  takes 
the  case  ou(  of  the  rule  above  referred 
to,  in  respect  to  the  owner's  liability 
in  case  he  fraudulently  misrepresents  the 
condition  of  the  dwelling,  or.  knowing  that 
it  is  in  bad  condition,  fraudulently  conceals 
the  fact  from  the  person  who  becomes  the 
lessee.  Is  the  plaintiff  liable  for  hnving* 
stated  that  a  material  fact  existed  which  did 
not  exist.  ».  e.,  that  the  plumbing  was  in 
good  order,  upon  the  theory  that  she  was- 
bound  to  know  whether  or  not  the  statement 
was  true.  In  case  a  party,  for  the  purpose, 
of  inducing  another  to  contract  witli  him, . 
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states*  on  his  personal  knowledge,  that  a 
material  fact  does  or  does  not  exist,  with- 
out having  knowledge  whether  the  state- 
ment is  true  or  false,  and  without  having 
reaeonahle  erounds  to  believe  it  to  be  true, 
he  is  liable  in  fraud  if  the  statement  is 
relied  on,  and  is  subsequently  found  to  be 
false,  although  he  had  no  actual  knowledge 
of  the  untruth  of  the  statement.  Bennett  ▼. 
Judion,  21  N.  Y.  288 ;  Marth  v.  Falker,  40 
N.  Y.  562;  Oberlander  v.  Spiess,  45  N.  Y. 
175;  Wakeman  v.  DaUey,  51  N.  Y.  27,  10 
Am.  Rep.  551 ;  2  Pom.  Eq.  Jur.  $§  8»7, 
888;  Stoiy,  Eq.  Jur.g  198.    It  does  not  ap- 


pear that  the  plumbing  had  not  been  fixed 
as  stated,  nor  tliat  the  statement  that  "it 
was  all  in  good  condition"  was  made  without 
actual  or  supposed  knowledge  of  its  con- 
dition, nor  that  it  was  made  in  bad  faith ; 
and  we  think  the  case  does  not  fall  within 
the  principle  of  the  authorities  last  cited. 
The  defendant  cannot  escape  liability  on 
the  ground  that  the  statement  of  the  agent 
amounted  to  a  warranty,  because  it  is  not 
so  pleaded  in  the  answer. 

Ihe  Judgment  should  be  affirmed,  with 
costs. 

All  concur. 
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George  W.  HOYT,  Plff.  in  Err., 
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PEOPLE  of  the  State  of  Illinois. 
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!•  An  indictment  efaari^inf  an  afl^ree- 
■aent  to  bnm  a  bnilding  and  that  in 
pmnmaaoe  of  rach  agr'^ement  the 
Imildinit  was  bamed  Is  not  bad  for  duplio- 
Ity  as  charglD^r  both  conspiracy  to  oommic  arson 
and  arson,  dnoe  the  conspiracy  was  merged  in 
the  ooDsummated  act  of  bumios. 

Zm  Dengrin^  a  oontinoanee  on  an  ad- 
mlflsion  by  the  proseeutin^  attomejr 


that  an  absent  witness  would  testify  as  aUeged 
in  the  defendant's  affidayltfor  contiooanoe  wlth« 
out  requiring  an  admission  of  the  facts  which 
such  testimony  would  prove  If  true  does  not 
violate  a  constitutional  rlghc  of  the  aooused  to 
^*meet  the  witnesses  face  to  face"  and  to  have 
'^process  to  compel  their  attendance"  If  a  rea- 
sonable time  for  that  purpose  has  already  elapsed. 
8*  Discretion  may  be  Tested  in  the 
coort  to  deny  a  continuance  to  the  ao- 
cneed  becanee  of  the  absence  of  a 
witness  upon  admission  by  the  prosecution 
that  he  will  testify  to  the  facts  set  out  in  the  af- 
fidavit for  oontinuanoe,  without  requiring  an 
admission  of  their  truth  In  the  absence  of  a  con- 
stitutional provision  prohibiting  It. 


JjfomL— Denial  of  eontinuanee  upon  odmiBSfons  by 
the  pnmcution  as  affected  by  right  of  accused  to 
mceCvjitnesaes, 

An  admlsBlon  by  the  prosecution  that  wltnesBes 
for  whom  a  continuance  is  desirod  would  testify 
as  alleged  If  they  were  present  has  been  held  suffl- 
oient  In  the  following  cases  without  any  discussion 
cxf  constitutional  questions:  Comerford  v.  State, 
SB  Ohio  St.  600;  State  v.  Hatfield.  72  Mo.  618  (see 
later  Missouri  oases,  Infrai;  Hamilton  v.  •State,  8 
Ind.  5«:  Lea  V.  State,  6i  Miss.  284. 

So  in  State  y.  Mooney,  in  Iowa,  60S,  a  refusal  of 
continuance  was  held  proper  on  an  admifBlon  that 
If  the  witnesses  were  present  defendant  could 
**prova  by  them  his  previous  good  character.** 

In  Montana  an  admission  by  the  state  that  the 
witnesses  If  present  would  testify  to  the  facts 
stated  In  an  affidavit  for  a  continuance,  is  sufflcleut 
to  justify  a  denial  of  the  continuance.  State  v. 
Oibbs,  10  L.  B.  A.  740,  10  Mont.  S18;  Territory  v. 
Harding,  0  Mont.  838 ;  Territory  v.  Perkins,  2  Mont. 
4S7. 

This  is  true  even  if  the  admission  expressly  re- 
serves the  right  to  impeach  the  testimony.  State 
T.  Olbta,  supra. 

In  Illinois  a  statute  providing  that  the  prosecut- 
ing attorney  shall  not  be  required  to  admit  the 
absolute  truth  of  the  matter  set  up  in  an  affidavit 
for  a  continuance  in  order  to  prevent  the  continu- 
ance for  a  material  witness,  but  only  that  such 
witness  If  present  would  testify  as  alleged  in  the 
affidavit,  was  in  question  in  Hlckam  v.  People  (IIL) 
March  81, 1881,  and  it  was  held  that  the  denial  of  a 
continuance  under  this  statute  on  an  application 
Boade  at  the  second  term  was  in  the  discretion  of 
the  court.  The  constitutionality  of  the  statute  was 
not  diaoussed. 

But  In  People  y.  Termllyea,  7  Oow.  800,  Chief  Jtis- 
Uee  savage  said:  ^The  practice  of  requiring  con- 
cessions In  such  cases  is  novel  and  I  apprehend  not 
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well  calculated  to  advance  Juatioe.  But  if  to  be 
encouraged  it  seems  to  me  that  the  prosecutor 
should  admit  all  that  the  defendant  can  possibly 
obtain  by  the  witness  which  is  the  truth  of  the 
facts  proposed  to  be  proved.** 

This  decision  was  not  based  on  the  right  of  the 
accused  to  meet  witnesses  but  on  the  insufficiency 
of  the  admission  as  a  substitute  for  the  testimony. 

The  latter  Indiana  cases  overruled  the  decision 
In  Hamilton  v.  State.  88  Ind.  668,  and  required  an 
unconditional  admission  of  the  truth  of  the  facts 
which  the  witness  is  desired  to  prove  as  a  condi- 
tion of  denying  a  continuance  basing  this  decision 
on  the  constitutional  right  of  the  accused  to  '^meet 
the  witnesses  face  to  face  and  to  have  compulsory 
process  for  obtaining  witnesses  In  his  favor.*'  Mc- 
Laughlin V.  State.  8  Ind.  281 ;  Miller  v.  State,  0  Ind. 
840 ;  Wassels  v.  State,  80  Ind.  86. 

In  Missouri  also  a  series  of  decisions  have  estab- 
lished tbe  doctrine  that  an  admission  by  the  pros- 
ecuting attorney  that  an  absent  witness,  if  pres- 
ent, would  testify  as  set  forth  in  an  affidavit  for  a 
continuance  cannot  be  made  by  statute  a  sufficient 
ground  for  refusing  the  continuance  under  a  con- 
stitutional provision  that  the  accused  shall  have 
the  right  **to  have  process  to  compel  the  attend- 
ance of  witnesses  in  his  behalf.**  State  v.  Berkley, 
10  West.  Rep.  67, 02  Mo.  41 ;  State  v.  Dawson,  0  West. 
Rep.  461, 90  Mo.  148 ;  State  v.  Neider,  13  West  Rep. 
128, 84  Mo.  78;  State  v.  Warden,  14  West.  Rep.  486,  04 
Mo.  048 ;  State  v.  Dyke,  96  Mo.  286:  State  v.  Loe,  98 
Mo.  609.  Although  in  the  first  of  these  cases  the  de- 
cision was  made  by  a  bare  majority  of  the  Judges 
against  vigorous  dissent. 

So  in  Arkansas  a  statute  making  an  admission 
by  the  prosecution  that  an  absent  witness  would 
testify  as  alleged  in  an  affidavit  for  a  continuance 
a  substitute  for  the  witness  which  shall  prevent 
postponement  of  the  cause  for  his  testimony,  is 
held  unconstitutional  as  against  the  right  of  an 
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A,  Where  teetlmonsr  of  aoeompUcee  Ui 
the  principal  evidence  against  an  ac- 
cnaed  be  is  eotltled  as  a  matter  of  right  to  have 
an  instruction  eriven  to  the  Jury  as  to  the  ieiral 
character  of  such  evidence  and  a  refusal  of  it 
will  constitute  reversible  error  unless  the  evi- 
dence of  his  flruilt  is  so  conclusive  that  such  an 
instruction  could  have  no  effect  on  the  result 
reached  hy  the  Jury. 

(Biarch21,1898.) 

ERROR  to  the  Circuit  Court  for  Iroquois 
County  to  review  a  judgment  convicting 
Hlefendant  of  arson.     B&aerted. 

The  facts  are  stated  in  the  opinioo. 

Messrs,  Free  P.  Morrist  R.  W.  Hil- 
•cher  and  C.  H.  Payson,  for  plaintiff  in 
-€rror: 

If  the  jury  believes  an  accomplice  then  his 
testimony  may  be  sufficient  to  warrant  a  con- 
viction; out  in  determining  whether  they  will 
believe  bim,  the  fact  that  he  is  a  convict  or  an 
accomplice— like  the  interest  of  a  witness  in  a 
-suit,  should  be  considered. 

CoUtns  V.  People,  98  111.  584,  88  Am.  Rep. 
105;  Fnedbergr.  People,  102m.  100;  IGreenl. 
Ev.  808;  2  Starkie,  Ev.  12;  People  v.  Spies,  6 
Am.  Crim.  L.  Rep.  649. 

When  a  witness  is  undoubtedly  an  accom- 
plice, it  is  error  for  the  court  not  to  instruct  the 
Jury  on  the  subject  of  accomplice  testimony. 

Stone  V.  State,  22  Tex.  A  pp.  185. 

The  court  erred  in  refusing  to  compel  the 
prosecution  to  admit  the  absolute  truth  of  the 
statement  in  the  affidavit  for  continuance, 
which  it  was  shown  the  absent  witness  would 
testify  to  if  present 

111.  Const,  art.  18,  §  9;  Willis  v.  People,  2 
ni.  400;    Vanmeter  v.  People,  80  HI.  189. 


In  o^er  to  avoid  a  postx)ocement  on  motion 
of  defendant  to  procure  the  testimony  of  rd 
absent  witness,  the  absolute  truib  of  ihe  afli- 
davit  must  be  admitted,  and  evidence  to  rebut 
or  impeach  it  is  incompetent  and  inad<ni.s.sihle. 

Poxjoers  v.  State,  80  Ind.  77;  Brent  v.  UeariU 
40  Miss.  870;  Pool  v.  Deot^rs,  30  Ala.  672; 
Murphy  v.  Murphy,  31  Mo.  322. 

A  defendant  could  not  be  compelled  to  go  to 
trial  by  even  admitting  the  truth  of  what  the 
absent  witness  would  swear  if  present. 

Bominges  v.  State,  7  Bmedes  &  M.  475.  45 
Am.  Dec.  815;  Qoodman  v.  State^  1  Meigs 
(Tenn.)  195;  De Warren  v.  State,  29  Tex.  464; 
People  Y.  Dodfff,  28  Cal.  445. 

The  court  should  have  quashed  the  third 
count  of  the  indictment 

It  charges  two  separate  felonies  under  the 
statute:  1st.  a  conspiracy  to  commit  arson 
with  one  penalty  (Crim.  Code,  §  46);  2d,  the 
completed  crime  of  arson,  with  still  another 
and  different  penalty  (Crim.  Code,  §  18). 

See  People  v.  Wright,  9  Wend.  198; 
McQahagin  ▼.  State,  17  Fla.  665. 

A  count  in  an  indictment  containing  a  joinder 
of  two  or  more  distinct  offenses,  is  bad  for 
duplicity. 

StaUY,  Ripley,  81  Me.  886;  StateY.  Fidment, 
85  Iowa,  541 ;  State  ▼.  Palmer,  82  La.  Ann.  565; 
State  V.  Johns,  82  La.  Ann.  812;  1  Bishop, 
Crim.  Proc.  18th  ed.  §  482;  Moore,  Crim.  Law, 
805. 

Messrs,  George  Hunt*  Atty-Oen,,  and  A. 
F.  Goodyear,  Staters  Atty^,  for  the  People. 

Scholfleldf  </.,  delivered  the  opinion  of  the 
court: 

Plaintiff  in  error  was  indicted  jointlv  with 
Asa  Sapp  and  Qustave  S.  Traub,  but  be  was 


accused  ^*to  have  compulsory  prooeei  for  obtaining 
witnesses  In  his  favor."  Graham  v.  State,  60  Ark. 
161. 

So  In  Louisiana,  it  is  held  that  the  admisBion 
must  be  of  the  facts  which  it  is  allefred  that  the 
desired  witneeses  would  testify  to  and  that  an  ad- 
mission merely  that  the  witnesses  would  swear  as 
alleged  re6er\ing  a  right  to  Impeach  them  is  insuf- 
ficient.   State  V.  Brette.  6  La.  Ann.  653. 

So  in  Texas  the  admission  must  be  of  the  facts 
which  the  absent  witnesses  are  desired  to  give  evl- 
-denoe  upon.  Hyde  v.  State,  16  Tex.  467:  De  Warren 
V.  State,  29  Tex.  464. 

In  Kentucky  an  admission  by  the  prosecution 
that  the  **f acts  are  true"  which  an  affidavit  for  a 
•continuance  alleges  that  an  absent  witness  would 
testify  to  If  present,  is  made  necessary  by  a  statute 
in  order  to  prevent  a  continuance  for  a  material 
witness:  and  a  denial  of  the  continuance  upon  such 
an  admission  is  held  not  to  be  in  violation  of  the 
-constitutional  right  of  the  accused  to  **oompul6ory 
process  for  obtaining  witnesses  In  his  favor." 
Pace  V.  Com.  11  Ky.  L.  Rep.  407;  O^Brien  v.  Com. 
Id.  634. 

Going  stiU  beyond  any  of  the  above  cases,  it  was 
held  in  Goodman  v.  State,  1  Meigs  (Tenn.),  196,  that 
«n  accused  has  a  constitutional  right  to  have  his 
witneracs  present  even  if  there  is  an  admission  of 
the  facts  which  they  are  wanted  to  prove  as  well 
as  of  the  fact  that  they  would  testify  to  such 
facts.  But  in  this  case  the  offer  was  in  fact  only 
to  admit  that  they  would  have  so  testified. 

In  a  California  case  the  retuaal  to  postpone  a 
trial  for  an  absent  witness  was  held  not  error 
where  the  district  attorney  admitted  the  fact  and 
the  witness  was  actually  produced  on  the  trial  and 
Ifl  T^  R  A. 


no  exception  was  taken.   People  v.  Brown,  60  CaL 
345. 

Also  that  a  defendant  Is  not  obliged  to  take  the 
testimony  by  commission  of  a  witness  who  is  tem- 
porarily ill  or  go  to  trial  without  him,  but  mav 
have  a  continuance  if  the  witness  Is  material. 
People  V.  Dodge,  28  Gal.  445. 

Impeaching  a  contradieting  affldavtL 

An  admission  that  an  absent  witness  would  tc^ 
tif  y  to  certain  facts  if  present,  does  not  prevent  the 
state  from  giving  evidence  to  contradict  such  al- 
leged facu.  Olds  V.  Com.  8  A.  K.  Harsh.  466;  State 
V.  Miller,  67  Mo.  604. 

In  Poweis  V.  State,  80  Ind.  77,  it  Is  held  that  a 
statute  requiring  an  admission  of  the  fact  to  be 
proved  by  absent  witnesses  as  a  condition  of  deny- 
ing a  continuance  for  them,  prevents  the  Impeach- 
ment of  their  credibility. 

On  the  other  hand  it  has  been  decided  that  the 
credibility  of  absent  witnesses  cannot  be  im- 
peached where  there  has  been  an  admission  that  if 
present  they  would  testify  to  certain  alleged  facts. 
Dominges  v.  State,  7  Smedes  &  M.  475, 45  Am.  Deo. 
315. 

But  in  Mississippi  this  rule  was  altered  by  statute 
so  as  to  give  the  affidavit  only  the  effect  that  the 
witness*  testimony  would  have  if  he  was  present. 
Brent  v.  Heard,  40  Miss.  870. 

In  Kansas  it  is  also  held  that  an  affidavit  for  a 
continuance  read  by  consent  cannot  be  Impeached 
for  want  of  diligence  in  obtaining  the  testimony, 
or  on  the  ground  that  the  testimony  of  the  witness 
would  be  untrue  or  that  the  alleged  witnesses  are 
non-existent.   State  v.  Boark.  28  Kan.  147. 

aA.  B. 
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tried  alone,  and  the  jury  found  him  ^ilty  as 
charged  in  the  third  count  of  the  indictment. 
The  sufliciency  of  that  count  was  questioned 
-on  the  allepred  ground  of  duplicity  hy  a  motion 
to  quash,  which  was  overruled  by  the  court, 
nnd  it  is  now  insisted  that  the  coturt  erred  in 
thu8  ruling.  The  substance  of  the  allegations 
of  the  count,  which  are  in  apt  technical  lan- 
ffungp,  is  tbat  the  parties  indicted  agreed  to 
bum  an  elevator  of  one  Peter  Huyt,  and  in 
pursuance  of  that  agreement  did  burn  it.  The 
-conspiracy  to  bum  is  merged  in  the  consum- 
mated act  of  burning,  and  so  the  offense 
charged  is  that  of  arson  only,  and  not  the  in- 
dependent offenses  of  a  conspiracy  to  commit 
at  son  and  arson.  2  Whart.  Prec  Ind.  pp.  94- 
07;  1  Bishop,  Crim.  Law,  786,  790,  804-815;  8 
Greenl.  £v.  ^  90;  4  Am.  &  £ng.  Encyclop. 
Law,  648.  There  was,  therefore,  no  error  in 
refusing  to  quash  the  count. 

Another  contention  in  the  court  below,  and 
renewed  here,  is  that  the  Act  in  relation  to  con- 
spiracy, approved  June  16,  1887.  is  repealed 
by  an  Act  entitled  to  that  effect,  approved  May 
"28,  1891,  and  that  there  can,  therefore,  now  l>e 
DO  conviction  under  the  first-named  Act  for 
•conspiracy.  But  since  the  third  coiint  is  for 
arson,  and  cannot,  therefore,  be  for  an  offense 
<3;eated  only  by  the  first-named  Act«  it  is  im- 
possible that  the  case  can  be  affected  by  the 
last-named  Act. 

Before  entering  upon  the  trial,  plaintiff  in 
•error  made  and  presented  to  the  court  his  mo- 
tion, supported  by  his  affidavit,  for  a  continu- 
ance of  the  case,  on  account  of  the  absence  of 
4i  witness  on  his  behalf,-— one  Oppy, stating 
what  he  expected  to  prove  by  Oppy.  The 
state's  attorney  thereupon  admitted,  for  the 
purposes  of  the  trial  of  the  case  at  that  term, 
tbat  Oppy  would,  if  present,  testify  to  the  facts 
recited  in  the  affidavit,  and  that  on  the  trial  of 
the  case  those  facts  might  be  read  to  the  Jury 
«s  the  testimony  of  Oppy;  and  the  court  there- 
opoD  overruled  the  motion  for  continuance. 
Tlie  facts  which  it  was  slated  in  the  affidavit 
■could  be  proved  by  Oppy  were  read  to  the 
jury  upon  the  trial  of  the  case,  and  the  court 
refused  to  instruct  the  jury  that  they  must  ac- 
•oept  these  facts  as  true,  but  on  the  contrary  in- 
structed the  jury  that  such  facts  should  be  sub- 
jected to  *'the  same  rules  of  consideration,  the 
same  scrutiny,  and  the  same  rules  of  criticism 
as  is  any  other  evidence  in  the  case,  and  the 
Juij  should  give  such  evidence  only  such 
weight  as,  from  all  the  evidence  in  the  case, 
thejr  may  think  it  deserves."  Each  of  these 
Tuhngs  is  assigned  for  error;  but  obviously  they 
present  but  a  single  question,  namely,  whether 
the  matters  stated  in  the  affidavit  as  those  of 
which  Oppy  would,  if  present  at  the  trial,  tes- 
tify, were  to  be  taken  by  the  jury  as  absolute- 
ly true,  or  simply  as  are  matters  testified  to  by 
other  witnesses  who  appear  and  testify  at  the 
trial,  subject  to  like  impairment  and  contra- 
•diction  by  other  evidence  in  the  case. 

It  is  enacted  by  section  1  of  "An  Act  to 
Rqgulate  th^.  Granting  of  Oontinuances  in 
-Criminal  Cases,"  approved  June  26, 1885  (Laws 
18a5,  p.  73),  "that,  when  affidavit  is  made  for 
a  continuance  Uk  behalf  of  the  people  or  any 
'defendant  in  a  criminal  case  on  the  ground  of 
the  absence  of  a  material  witness,  the  state's 
attorney  or  the  defendant,  as  the  case  may  be. 


shall  not  be  required  to  admit  the  absolute  truth 
of  the  matter  set  up  in  the  affidavit  for  contin- 
uance, but  only  that  such  absent  witness,  if 
present,  would  testify  as  alleged  in  the  affida- 
vit; and,  if  it  is  so  admitted,  no  continuance 
shall  be  granted,  but  the  case  shall  go  to  trial, 
and  the  party  admitting  the  same  shall  be  per- 
mitted to  controvert  the  statements  contained 
in  such  affidavit  by  other  evidence,  or  to  im- 
peach such  absent  witness,  the  same  as  if  he 
had  testified  4n  person;  provided,  that  the  court 
may,  in  its  discretion,  require  the  opposite  par- 
ty to  admit  the  truth,  absolutely,  of  any  such 
affidavit,  when  from  the  nature  of  the  case  he 
may  be  of  the  opinion  that  the  ends  of  justice 
require  it:  provided,  further,  that  this  Act  shall 
not  apply  to  applications  for  continuances  at 
the  same  term  of  court  at  which  the  indictment 
was  found  or  information  filed."  Rev.  Stat 
1891,  chap.  88,  §  428a.  The  indictment  here 
was  found  at  the  March  Term,  and  the  appli- 
cation for  continuance  was  made  at  the  follow- 
ing October  Term,  of  the  court,  and  the  rulinff 
of  the  court  below  is  thus  within  the  letter  of 
the  statute.  This  is  not  denied  by  counsel  for 
plaintiff  in  error,  but  they  contend  that  this 
statute  is  within  the  inhibition  of  so  much  of 
section  9,  art.  2,  of  our  Constitution,  as  guar- 
antees that  "in  all  criminal  prosecutions  tbeac^ 
cused  shall  have  the  right  to  .  .  .  meet  the 
witnesses  face  to  face,  and  to  have  process  to 
compel  the  attendance  of  witnesses.  Surely, 
this  statute  does  not  deny  to  the  accuseii  the 
right  to  meet  the  witnesses  testifying  against 
him  face  to  face.  He  is  not  compell^  to  ad- 
mit the  facts  stated  in  the  affidavit  on  behalf 
of  the  people;  and  if  he  shall  not  do  so  the 
state's  attorney  cannot  read  them  in  evidence 
to  the  jury,  but  must  produce  the  witness,  so 
that  the  accused  can  meet  him  face  to  face. 
If,  however,  the  accused  shall  prefer  to  have 
the  facts  read  in  evidence  to  the  jury,  ratlier 
than  that  the  trial  shall  be  postponed,  be  may 
do  so;  for  he  may  by  a  plea  of  guilty,  or  b^  a 
confession  in  open  court,  waive  the  production 
of  all  evidence  of  his  guilt.  He  is  entitled  to 
process  to  compel  the  attendance  of  witnesses 
on  his  behalf,  but  this  statute  denies  him  noth- 
ing in  that  regard.  He  is,  of  course,  entitled 
to  reasonable  time  for  the  execution  of  process 
to  compel  the  attendance  of  witnesses,  but 
neither  is  that  done  awa^  with  or  abridged  by 
this  statute.  The  Constitution  makes  no  pro- 
vision for  the  continuance  of  causes  for  trial; 
and  at  common  law,  and  until  the  passage  of 
our  statute  allowing  exceptions  to  be  taken  to 
decisions  of  courts  in  overruling  motions  for 
continuance  in  criminal  cases,  approved  Feb- 
ruary 18,  1857  (Pub.  Laws  1857,  p.  103),  ap- 
plications for  continuanceif  in  criminal  cases 
were  addressed  purely  to  the  discretion  of  the 
court,  and  its  decision  thereon  could  not  be  as- 
dgned  for  error.  Baxter  v.  Psople,  8  HI.  868; 
mimet  V.  PeopU,  10  HI.  478. 

The  ruling  in  WtUis  v.  People,  2111.  899,  tbat 
the  admission  in  evidence  of  an  affidavit  for  a 
continuance  in  a  criminal  case  on  the  ground 
of  the  absence  of  a  material  witness  is  an  admis- 
sion of  the  truth  of  the  facts  which  the  affida- 
vit states  can  be  proved  by  such  witness, which 
cannot  be  controverted,  was  based  upon  no 
constitutional  provision  nor  common-law  prin- 
ciple, but  purely  upon  the  language  ox  the 
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agreement  of  the  state's  attorney  and  the  de- 
fendant, in  analogy  to  like  ruling  upon  affida- 
Tits  for  continuance  in  civil  cases;  and  the 
statute  then  in  force  in  regard  to  applications 
for  continuances  in  dvil  cases  required  the 
party  who  wished  to  avoid  a  continuance  to 
admit,  not  that'  the  absent  witnesses  would  tes- 
tify to  the  facts  stated  in  the  affidavit,  but  to 
admit  the  facts  stated  in  the  affidavit,  thus 
leaving  no  room  for  controversy.  Rev.  Stat. 
1888,  p.  489,  g  11. 

The  decision  in  Van  Meter  v.  People,  00  111. 
168,  is  only  that  the  Act  of  1867  (Sess.  Laws 
1867,  p.  157)  Ib  merely  an  amendment  of  the 
Practice  Act,  and  does  not  apply  to  criminal 
cases.  Since  there  is  no  constitutional  provis- 
ion givine  the  accused  the  absolute  right,  un- 
affected by  any  discretion  in  the  court,  to  a 
continuance  of  his  case  for  any  definite  time 
beyond  what  may  be  reasonable  within  which 
to  execute  the  process  of  the  court  for  obtain- 
ing the  attendance  of  witnesses,  it  is  impossi- 
ble that  this  Act  can  be  unconstitutional;  for  if 
the  statute  may  vest  the  power  of  granting  con- 
tinuances entirely  in  the  discretion  of  the  court, 
without  any  right  of  review,  the  statute  surely 
tiinnot  be  unconstitutional  which  restricts  the 
exercise  of  that  discretion,  as  this  statute  does, 
in  favor  of  the  accused.  Ample  time  is  ffiven 
by  this  statute  within  which  to  procure  the  at- 
tendance of  witnesses  by  means  of  process  of 
the  courts,  and  there  is  no  pretense  that  there 
is  any  constitutional  guaranty  that  their  at- 
tendance shall  be  obtained  through  other 
means,  when  they  are  beyond  the  Juinsdiction 
of  process  of  our  courts. 

The  principal  evidence  tending  to  prove  the 
guilt  of  plaintiff  in  error  is  found  in  the  testi- 
mony of  his  co-defendants, — ^accomplices, — 
who  admit  that  they  committed  the  arson,  but 
say  that  plaintiff  in  error  hired  them  to  do  it. 
It  has  often  been  questioned  in  England  and 
in  this  countrv,  by  courts  of  the  highest  re- 
spectability, wnether  convictions  on  such  testi- 
mony alone  should  be  allowed  to  stand;  but  it 
is  held  by  this  court,  in  conformity  with  the 
prevailing  ruling  elsewhere,  that  convictions 
may  be  sustained  on  such  testimony  alone, 
although  the  court  may  in  its  discretion,  in 
such  cases,  advise  the  Jury  not  to  convict 
Oray  V.  People,  26  HI.  847;  Oroee  v.  People,  47 
H).  158;  OoUine  v.  PtopU,  98  HI  684,  88  Am. 
Rep.  105;  and  friedberg  v.  PeopU,  102  III.  160. 
But  the  authorities  agree,  and  common  sense 
teaches,  that  such  evidence  is  liable  to  grave 
suspicion,  and  should  be  acted  upon  with  the 
utmost  caution:  for  otherwise  the  life  or  liber- 
ty of  the  best  citizen  might  be  taken  away  on 
the  accusation  of  the  real  criminal,  made  either 
to  shield  himself  from  |)uni8bmeDt  or  to  gratify 
his  malice.  And  thus  it  is  said  in  1  Phil.  Ev. 
(Cow.  &  H.  &  Edw.  notee,)  p.  Ill:  ''Ac- 
complices, upon  their  own  confession,  stand 
contaminated  with  guilt.  They  admit  a  par- 
ticipation in  the  very  crime  which  they  endeav- 
or by  their  evidence  to  fix  upon  oUier  persons. 
They  are  sometimes  entitled  to  earn  a  reward 
upon  obtaioing  a  conviction,  and  always  ex- 
pect to  earn  a  pardon.  Accomplices  are  there- 
fore of  a  tainted  character,  giving  their 
testimony  under  the  strongest  motives  to  de- 
ceive. .  .  ."  And  It  is  said  in  Best  on 
Evidence,  p.  266,  g  170,in  speaking  of  approv- 

16L.aA 


ers  and  accomplices:  No  doubt,  if  it  was  not 
absolutely  necessanr  for  the  execution  of  the 
law  against  notorious  offenders  that  accom- 
plices should  be  received  as  witnesses,  the 
practice  is  liable  to  many  objections;  and 
though,  under  this  practice,  they  are  clearly 
competent  witnesses,  their  single  testimony 
alone  is  seldom  of  sufficient  weight  with  the 
Jury  to  convict  the  offenders;  it  being  so  strong 
a  temptation  to  a  man  to  commit  perjury  if  by 
accusing  another  he  can  escape  himself.  Let 
us  see  what  has  come  in  lieu  of  the  practice  of 
approvement:  A  kind  of  hope  that  accomplices 
who  behave  fairly,  and  disclose  the  whole 
truth,  and  bring  others  to  Justice,  should  them- 
selves escape  punishment.  This  is  in  the 
nature  of  a  recommendation  to  mercy.  The 
accomplice  is  not  assured  of  his  pardon,  but 
^ves  his  evidence  in  tineulie, — in  custody:  and 
It  depends  on  the  title  he  has  from  his  behavior 
whether  he  shall  be  pardoned.  ..."  See« 
also,  to  like  effect,  1  GreenL  Ev.  §  879;  1 
Wharton,  Crim.  Law,  7th  ed.  785. 

The  plaintiff  in  error  asked  the  court,  but 
the  court  refused,  to  instruct  the  jury  as  fol* 
lows:  "The  Jury  are  instructed  that  the  wit- 
nesses Aaa  Sapp  and  George  Traub  are  what 
is  known  in  law  as  accomplices,  and  that,, 
while  it  is  a  rule  of  law  that  a  person  accused 
of  crime  may  be  convicted  upon  the  uncorrob- 
orated testimony  of  an  accomplice  stUl  a  Jury 
should  always  act  upon  such  testimony  with 
mat  care  and  caution,  and  subject  it  to  care- 
ful examination,  in  the  light  of  all  other  evi- 
dence in  the  case:  and  the  Jury  ought  not  to 
convict  upon  such  testimonv  alone,  unless^ 
after  a  careful  examination  of  such  testimony^ 
they  are  satisfied  beyond  a  reasonable  doubt  of 
its  truth,  and  that  they  can  safely  rely  upon  it.** 
No  other  instruction  was  given,  calling  the 
attention  of  the  Jury  to  the  character  of  the 
evidence  of  accomplices,  and  cautioning  them 
in  acting  upon  it  or  otherwise  embodying  the 
idea  expressed  in  this  instruction.  It  cannot 
be  said  that  this  is  an  instruction  on  the  facta 
only;  for  although  the  Jury  are  the  sole  Judgee 
of  the  credibility  of  the  evidence,  and  may  con- 
vict on  the  evidence  of  accomplices  alone,  still 
the  law  is  they  shall  not  do  so  arbitrarily,  and 
they  must  act  on  the  testimony  of  acoomplicee 
with  great  caution,  and  only  when  they  are 
satisfied  from  it,  and  all  the  circumstances  in 
evidence  in  the  case,  that  it  is  true.  Such  ev- 
idence is  not,  in  legal  estimation,  as  satisfac- 
tory in  its  nature  as  is  the  testimony  of 
unfmpeached  and  disinterested  witnesses. 
Nor  can  it  be  said  that  the  evidence  of  the 
guilt  of  the  plaiutiH  in  error  is  so  conclusive 
that  we  can  say  this  instruction  could  have 
had  no  effect  upon  the  result  reached  by  the 
Jury.  There  were  sufficient  reasons  why  it 
should  be  given,  and  we  think  its  refusal  was 
the  denial  of  a  substantial  right  to  appellant, 
and  we  therefore  .hold  that  it  is  revensible 
error. 

Numerous  other  questions  are  discussed  in 
the  arguments  before  us,  but  they  are  such  aa 
are  not  likely  to  arise  on  another  trial  of  the 
case,  and  therefore  demand  no  discussion  now» 
For  the  error  In  refusing  to  give  the  instruo- 
lion  supra,  the  Jvdgmeftt  is  revereed^  and  th» 
cause  remanded  for  another  triaL   . 
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An  t^Jwictloii  ag^alnst  the  slmader  of 
title  of  letters-patent  bgr  fitlsely  and 
mmlieloiisly  ehmrging  infHnpiieiit  and 

notUjtng  pJaintlff*8  proepeoUve  oustomen  that 
tbey  wlU  be  held  reepoDilble  for  uting  plalDtiff*8 
devioe  thereby  tnjuiinir  plalntUTi  bUflnesB  by 
anfair  competition,  will  not  be  granted  until  the 
questloii  of  ■lander  baa  been  determined  in  an 
motion  at  lair. 

(June  A.  1801> 

APPEAL  hv  plaintiffs  from  a  Judgment  of 
the  Circuit  Court  for  the  City  of  St.  Louis 
io  favor  of  defendant  in  a  suit  brought  to  en- 
Join  the  publication  of  alleged  false  notices  the 
tendency  of  which  was  to  injure  plaintiffs' 
business.    Affirvud, 

The  facts  are  stated  In  the  opinion. 

Mr.  Paul  Bakewell,  with  Mr,  R.  A. 
Bs^cewell*  for  appellants: 

False  statements  made  by  an  individual  in 
regard  to  articles  manufactured  by  another  for 
the  purpose  of  preventlnff  sales  by  him  of  such 
articles,  and  which  do  In  fact  prevent  sach 
sales,  or  injure  the  manufacturer  in  his  busi- 
^    1,  constitute  a  cause  of  action. 


S/une  V.  Judton,  88  Barb.  31C;  Benton  r, 
Pratt,  2  Wend.  885,  20  Am.  Dec.  028;  Wiits 
V.  Merntt,  7  N.  Y.  862,  57  Am,  Dec.  627;  Oal- 
loffher  V.  Brutui,  6  Cow.  846. 

A  patentee  is  not  entitled  to  publish  state- 
ments of  his  intention  to  institute  legal  pro- 
ceedings, in  order  to  deter  persons  from  pur- 
chasing Sieged  InfringementB  of  the  patent,  if 
he  has  no  bona  flde  intention  to  follow  up  his 
threats  bv  taking  such  proceedings;  and  the 
court  win,  in  such  case,  restrain  him  from 
making  such  publication. 

Axmann  v.  Lund,  L.  R  18  Eq.  880;  BoUin^ 
V.  Binki,  L.  R.  18  Eq.  855;  Emaek  v.  Kane,, 
84  Fed.  Rep.  46. 

It  is  no  defense  to  an  action  for  such  false 
representations  to  allege  that  defendant  holds 
a  patent  giving  him  the  exclusive  right  to  use 
the  particular  article  which  he  cldms  the  plain- 
tiffs^ article  resembles,  and  that  the  fraeral 
courts  have  exclusive  Jurisdiction  of  all  causes 
of  action  for  any  violation  of  that  exdusive 
right.  No  question  of  patent  or  no  patent,  or 
in  respect  to  any  right  tne  defendant  may  have 
under  his  patent,  or  to  any  violation  of  such 
right,  can  arise  in  such  an  action,  so  as  to  de- 
prive the  state  court  of  Jurisdiction. 

Benton  v.  Pratt;  Snow  v.  Judeon  and  White 
V.  Merrittjeupra;  Hovey  v.  Bvhber  Tip  Pencil 
Oa.fniSf.  Y.  124;  Townshend.  Slander  akLibel^ 
g  206,  and  cases  dted. 

Language  concerning  a  thing,  published 
without  lawful  excuse,  is  actionable  if  pecu- 


KoiB.— InfiMietf on  ooafntt  f oIm  etatemenie  ae  to 
VkUntfff^i  property  or  butiiMM. 

The  power  to  grant  an  tnjunotion  against  false 
statements  injurious  to  business  to  denied  in  Pru- 
dential Asnir.  Co.  v.  E:nott,  L.  B.  10  CX  App.  Itt. 
But  see  later  English  esses  infnL 

And  in  several  oases  the  power  to  grant  an  ii^ 
Junction  sgainst  threats  to  iMroseoute  Infringment 
of  a  patent  has  been  denied  in  general  terms  with- 
out reference  to  the  question  of  malice.  Baltimore 
Oar  Wheel  Oo.  v.  Bemis,  20  I^ed.  Bep.  95;  Boston 
i>iatite  Oo.  v.  Florence  lif  g.  CO.  114  Kssb.  (10,  10 
▲m.  Bep.  810:  Whitehead  v.  KitK>n,  110  Mass.  481 

The  same  decision  has  been  made  in  trade-mark 
eases.  Mauger  v.  BUdc,  66  How.  Pr.  180;  Wolfe  v. 
Burke,  66  N.Y.  116. 

And  one  esse  held  expressly  that  even  if  malloe 
existed  an  injunction  could  not  be  granted  against 
sooh  threats.    Kldd  v.  Horry,  08  Fed.  Bep.  778. 

But  the  weight  of  author!^  as  shown  by  the  la- 
ter cases  to  to  the  effect  that  such  an  injunction 
may  be  granted,  if  the  threats  to  prosecute  for  in- 
fifDgement  are  not  made  in  good  faith,  and  only  in 
such  caaes.  Bmack  v.  Kane,  84  Fed.  Bep.  48:  Croft 
V.  Kichardson,  60  How.  Pr.  866:  Ualsey  v.  Brother- 
hood. L.  B.  10  Ch.  Div.  888;  OeUulold  Hfg.  Co.  v. 
Goodyear  Dental  Vulcanite  Oo.  18  Blatcbf.  875; 
Hovey  v.  Bubber  Tip  Pencil  Oo.  67  N.  Y.  UO;  KeU 
ley  V.  Ypsilanti  Dress  Stay  Mf ».  Co.  10  L.  B.  A.  686, 
44  Fed.  Bep.  10;  Andrews  v.  Deshler,  45  N.  J.  L.167; 
Chase  v.  Tuttle,  07  Fed.  Bep.  UO ;  Tuttle  v.  Hat- 
thews,  28  Fed.  Bep.  08 ;  Burnett  v.  Tak,  45  L.  T.  N. 
&743. 

The  eommenoement  of  proceedings  to  sssert  the 
validity  of  a  patent  has  also  been  required  in  some 
oases  as  a  condition  of  denying  an  injunction  to  re- 
strain dzuulars  threatening  infringen.  Axmann 
r.  Lund,  L.  B.  IB  Ibi.  Gss.  880;  BoUlns  v.  Hinks.  L. 
B.  18  Bq.  Oss.  8S8L 
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In  the  recent  Bngltoh  case  of  OoUey  v.  Hart,  L. 
B.  44  Oh.  Div.  170,  which  was  an  action  under  the 
Bngltoh  Statute  of  1888,  the  court  recognised  the 
rule  ss  above  stated  to  be  the  law  in  the  absence  of 
any  statute,  and  said  that  there  being  no  evidence 
that  the  droular  in  question,  which  threatened  in- 
fringement, was  pubUsbed  maliciously,  there  was 
no  right  of  action  unless  it  was  given  by  the  staU 
ute,  and  as  there  was  no  malice  shown  and  the  de- 
fendant bad  followed  up  hto  droular  by  oommeno- 
ing  an  infringement  action  with  due  diligence, 
there  was  no  right  of  action  under  the  statute. 

The  Bngltoh  Patents,  Designs,  and  Trade-marks 
Act  of  1888,  f  88,  expressly  provides  for  an  injunc- 
tion as  well  as  damages  where  threats  are  made  by 
circulars  or  otherwise  to  bring  legal  proceedings 
in  respect  of  the  manufacture,  use,  or  sale  of  an 
invention.  Among  the  Tarlous  decisions  under 
thto  Act  it  has  been  held  that  a  notice  saying  that 
information  had  been  received  of  extensive  viola* 
tiooB  of  plaintiff*s  rights  as  a  patentee,  and  that 
**  aU  parties  are  warned  not  to  infringe,**  was  a 
threat.   Johnson  v.  Bdge  (1800)  0  Oh.  L 

When  we  turn  from  libelous  charges  of  infringe- 
ment of  patents  or  trade-marks  to  other  libelous 
charges  mjurlous  to  business  there  to  less  prepond* 
erance  of  authority  in  favor  of  either  side. 

In  the  case  of  secret  unpatented  formulas,  drt- 
culais,  etc.,  falsely  stating  that  plaintiffs  were  of- 
fering to  the  public  a  spurious  imitation  of  de- 
fendants goods  may  be  restrained  by  injunction. 
In  such  cases  it  may  be  presumed  that  defendants 
knew  the  statements  were  untrue.  James  v.  James, 
L.  R.  13  Bq.  4n ;  Thorley*8  Cattle  Fbod  Oo.  v.  Mas- 
sam,  L.  R.  14  Ch.  Div.  783. 

So  in  other  cases  on  false  representations  that 
plaintiff^s  goods  are  imitations.  Thomas  v.  Wil- 
liams, L.  B.  14  Ch.  Div.  864. 

In  Thomss  v.  Williams,  flupro,  and  in  several 


:See  also  16  L.  R.  A.  721;  22  L.  R.  A.  332;  32  L.  H.  A.  273. 
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niary  damage  la  a  natural  and  proximate  con- 
Bequence  of  the  publicatioD.  Iso  special  dam- 
age need  be  proved.  And  an  action  will  lie 
for  a  false  and  malicious  statement  disparagiog 
the  article  that  another  sells. 

Townshend,  Slander  &  Libel.  4th  ed.  §§146- 
160,  pp.  157-789;  8d  ed.  p.  386;  Odgers,  Libel 
&  Slander,  2d  ed.  pp.  114,  223;  Thoma$  v.  Wil- 
liams, L.  R  U  Cb.  Diy.  564;  Newell,  Defa- 
mation, p.  181. 

A  court  of  equity  will  in  some  cases  inter- 
pose by  injunction  to  prevent  the  perpetuation 
of  a  wrong,  where  the  wrons^  consists  in  the 
publication  of  a  statement  injurious  to  the 
business  of  another,  the  false  and  fraudulent 
statement  bein^  an  attack  on  the  business  of  a 
li^al  in  business. 

20  Cent.  L.  J.  18,  note  and  review  of  cases; 
Townshend.  Slander  &  Libel,  8d  ed.  pp.  95. 
886;  4th  ed.  278.  280,  295;  Odgers,  Libel  & 
Blander,  2d  edL  p.  2.  274;  High*  Inj.  §  1015; 
£hnaek  v.  Kane,  84  Fed.  Rep.  46;  Palmer  v. 
Train,  18  Reporter,  99;  Riding  v.  Smith, 
L.  R.  1  Exch.  Div.  91;  Routh  v.  Webster,  10 
Beav.  661;  Clark  v.  Freeman,  11  Beav.  112; 
tipringJuad  Spinning  Co,  v.  TtU^,  L.  R.  6  Eq. 
Cas.  651;  James  y.  James,  L.  K.  18Eq.  421; 
MaxweU  y.  Bogg,  L.  R.  2  Ch.  807,  810;  Quart2 
ma  C.  O.  Min.  Oo.  y.  BeaU,  L.  R.  20  Ch.  Div. 
601;  HiUsY.  Hart-Danes,  L.  R.  21  Ch.  Div. 
798;  Qaskin  v.  BaU,  L.  R.  18  Ch.  Div.  824; 
Beddou  v.  Beddou,  L.  R.  9  Cb.  Div.  89;  TTuyr- 
ley's  Cattle  Food  Oo,  y.  Massam,  L.  R.  14  Cb. 
Div.  763;  Thomas  v.  Williams,  L.  R.  14  Ch. 
Div.  864;  Dixon  v.  Holden,  L.  R.  7  £q.  488; 


Tj)og  y.  Bean,  L.  R.  26  Cb.  Div.  806;  Ha}f 
ward  y.  Hayward,  L.  R  84  Ch.  Div.  198. 

Messrs,  Seddon  ft  Blair,  for  respondent: 

The  offense  charged  is  a  lihel,  and  falls  within 
the  generic  title  of  "slander  or  libel  of  title." 

Meywse  v.  AdamM,  12  Mo.  App.  829;  Hast- 
ings V.  QUes  Lithograpliic  Co,  61  Hun,  864; 
John  W,Lof>ell  Co,y.  Hovghton,  22  Jones  &  S.60. 

Courts  of  equity  will  not  restrain  the  publi- 
cation of  either  libels  or  slanders. 

American  Life  Asso.  v.  Boogker,  8  Mo.  App. 
177;  Clark  v.  Freeman,  11  Beav.  112;  Pruden- 
tial Assur.  Co.  y.  Enoit,  L.  R  10  Ch.  App. 
142;  Singer  Mfg,  Co,  v.  DomesUe  SewingMaai, 
Co,  49  Ga.  78;  Boston  Diatite  Co.  v.  Florenee 
Mfg,  Co,  114  Mass.  69. 19  Am.  Rep.  810;  White- 
head V.  Kitson,  119  Mass.  484;  Raymond  v. 
Russell,  8  New  Eng.  Rep.  818.  148  Mass.  296, 
68  Am.  Rep.  187;  Baltimore  Car  Wheel  Oo.  v. 
Bemis,  29  Fed.  Rep.  95;  Kidd  v.  Horry,  28 
Fed.  Rep.  774;  Oonstimers  Oas  Co.  v.  KansaM 
City  Qas  Light  4b  C.  Co.  100  Mo.  601. 

Blackt  J.,  delivered  the  opinion  of  the 
court: 

This  case  is  now  before  ua  on  the  plain- 
tiffs' appeal  from  a  judgment  sustaining 
a  demurrer  to  the  petition.  The  petition 
discloses  the  following  facts:  The  plain- 
tiffs. Samuel  E.  Flint  and  William  F.  Mills, 
are  the  owners  of  letters- patent  issued  by  the 
United  States  in  1888  for  a  smoke-prevent- 
ing device.  The  defendant  corporation  is 
the  owner  of  three  letters- patent  issued  in 
1877  and  1878  for  a  device  for  aiding  com- 


other  Bncrlish  cases  the  power  to  grant  an  hijuno- 
tion  aflrainst  a  libel  Injurious  to  trade  is  declared  In 
general  terms  without  any  express  limitation  as 
to  cases  where  malice  is  shown;  but  in  these  cases 
the  Uhelous  publications  were  false  and  perhaps  it 
was  fairly  assumed  iu  most  if  not  all  ot  them  tiiat 
the  defendant  was  not  acting  Id  good  faith. 

The  doctrine  is  extended  In  Loog  v.  Bean,  L.  B. 
S6  Ch.  Div.  8(«,  to  a  case  of  oral  slander  which  was 
ealculated  to  injure  the  business  of  another,  so  a 
libel  likely  to  injure  a  friendly  society  by  false 
statements  as  to  its  credit  and  financial  condition 
after  the  publisher  knows  that  it  is  false,  may  be 
restrained  by  injunction.  Hill  v.  Hart-I>avies,  L. 
B.  t\  Ch.  Div.  798. 

The  pubhoation  of  placards  and  advertisements 
for  the  purpose  of  intimidating  workmen  from  en- 
tering the  service  of  a  certain  employer,  although 
amounting  to  a  crime,  may  be  prevented  by  in- 
junction on  the  ground  tfaatsuch  acts  destroy  prop- 
erty. Springhead  Spinning  Co.  v.  Riley,  L.  B.  5 
Eq.  Cas.  661. 

In  Dixon  v.  Holden,  L.  B.  7  Eq.  488,  an  injunction 
was  granted  against  the  publication  of  a  notice 
falsely  stating  that  the  plaintiff  was  a  partner  in  a 
bankrupt  firm,  although  it  did  not  appear  that  the 
publisher  did  not  believe  it  to  be  true.  The  vice- 
chancellor  who  decided  the  case  put  it  on  the  broad 
ground  of  Jurisdiction  to  stop  the  publication  of  a 
libel  which  would  have  the  effect  to  destroy 
property  whether  tangible  or  Intangible,  whether 
money  or  reputation. 

In  dark  v.  Freeman,  1  Beav.  112,  an  injunction 
an  favor  of  a  physician  to  prevent  the  sale  of  a 
quack  medicine  as  his  was  refused  by  the  master  of 
the  rolls  on  the  ground  that  it  was  a  mere  libel  as 
to  which  the  court  had  no  jurisdiction. 

But  in  Maxwell  v.  Hogg,  L.  B.  B  Ch.  807,  Lord 
Calms  said  it  always  appeared  to  him  that  Clark  v. 
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Freeman  might  have  been  decided  in  favor  of  the 
plaintiff  on  the  ground  that  be  had  a  property  in 
bis  own  name. 

In  Singer  Mfg.  Co.  v.  Domestic  Sewing  Mach.  Co. 
tf  Oa.  78,  the  court  stating  the  general  rule  to 
be  that  to  get  an  injunction,  an  infringement  of  a 
property  right  must  be  shown,  refused  to  give  an 
injunction  to  prevent  a  defeated  competitor  from 
publishing  that  he  and  not  the  successful  party 
had  received  the  premium  from  a  state  agriool- 
turai  society  for  the  best  sewing  machine. 

In  Greene  v.  United  States  Dealers  Protective 
Asso.  ft  M.  A.  88  Hun,  800,  an  injunction  against 
the  publication  of  plain  tUTs  name  as  a  delinquent 
debtor  was  denied  where  the  charge  that  he  oould« 
but  would  not,  pay  was  not  shown  to  be  false. 
The  court  did  not  decide  whether  or  not  it  could 
be  granted  if  such  proof  were  made. 

In  Baymond  v.  BueselU  8  New  fing.  Bep.  818*  143 
Mass.  285, 58  Am.  Bep.  187,  the  court  declared  that 
there  could  be  no  injunction  against  the  publica- 
tion, in  the  books  and  records  of  a  mercantile 
agency,  of  representation  as  to  piaJnuff^s  charac- 
ter and  standing  or  property  even  if  Uie  represen- 
tations were  false,  but  in  that  case  they  were  not 
shown  to  be  false. 

In  Consumers  Oas  Co.  v.  Kansas  City  Gas  Light 
ft  C.  Co.,  100  Mo.  601,  It  was  decided  that  no  injunc- 
tion could  be  granted  against  the  assertion  of  an 
exclusive  privilege  in  the  manufacture  and  sale  of 
a  commodity  without  further  interference  with 
property  of  another. 

An  advertisement  merely  disparaging  a  rival 
publication  will  not  be  restrained  by  injunction. 
Seeley  v.  Fisher,  11  Sim.  661. 

For  the  kindred  subject  of  slander  of  title,  sea 
Burkett  v.OrliBth«13L.B.  A.70r,  tiote,  90  GaL  681 
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bostion  in  steam  boiler  and  other  furnaces, 
and  an  air-feeding  attachment  for  locomo- 
tives, all  issued  to  William  S.  Hutchinson. 
It  is  alleged  that  the  inventions  described 
in  the  Hutchinson  patents  are  restricted  and 
most  narrow  in  their  scope.  Plaintiffs  state 
further  that  they  were  negotiating  with  the 
Mermod  &  Jaccard  Jewelry  Company  of  St. 
Louis  for  the  erection  of  a  smoke  preventing 
device,  to  be  constructed  in  accordance  with 
their  patent;  that  the  defendant  willfully 
and  maliciously,  and  with  the  intent  to  in- 
jure the  plaintiffs  in  the  manufacture  and 
sale  of  their  smoke  preventer,  served  upon 
the  jewelry  company  a  written  notice,  there- 
by notifying  that  company  that  the  smoke- 
consuming  device  attached  to  its  furnace  by 
Flint,  one  of  the  plaintiffs,  was  an  infringe- 
ment upon  the  Hutchinson  patents,  and  that 
the  jewelry  company  would  be  held  respon- 
sible for  royalty,  costs,  and  damages ;  that 
defendant  served  the  notice  and  made  the 
statements  therein  set  forth,  knowing  that 
they  were  false,  with  the  malicious  intent 
and  purpose  of  injuring  the  plaintiffs  in 
their  business  of  manufacturing  and  selling 
their  device ;  that  the  jewelry  company,  fear- 
ing suit  in  consequence  of  the  notice,  refused 
to  allow  plaintiffs  to  put  up  their  device 
until  they  gave  the  jewelrv  company  an  in- 
demnifying bond  which  they  were  obliged 
to  do.  It  is  then  averred  that  defendant  gave 
other  like  notices  to  plaintiffs'  customers  and 
to  other  persons  about  to  use  their  device ; 
that  these  persons,  fearing  lawsuits,  have 
refused  to  aeal  with  the  plaintiffs ;  that  be- 
fore the  issuing  of  these  notices  the  plaintiffs 
were  doing  a  large  and  lucrative  business  in 
smoke  consumers ;  and  that  the  loss  in  their 
trade  in  consquence  of  the  notices  is  very 
great,  but  difficult  to  estimate.  The  plain- 
tiffs allege  further  that  they  are  pecuniarily 
lesponsible ;  that  their  device  is  no  infringe- 
ment whatever  upon  the  Hutchinson  patents ; 
that  they  notified  the  defendant  that  they 
would  defend  an^  suit  or  suits  brought  by 
defendant  for  infringement :  that  they  believe 
defendant  does  not  intend  to  sue  them  or  their 
customers,  but  intends  maliciously  to  con- 
tinue to  serve  such  false  notices,  thereby  in- 
tending to  injure  their  business.  They  pray 
for  an  injunction  restraining  defendant  from 
making,  stating  or  publishing,  by  notice, 
circular,  or  otherwise,  that  their  device  in- 
fringes any  of  the  three  Hutchinson  pat- 
ents, and  for  damages  in  the  sum  of  $10, 000. 
There  is  no  doubt  but  a  court  of  equity 
has  inherent  power  to  restrain  the  wrongful 
use  of  a  trade -mark,  or  the  unauthorized  use 
of  a  man's  name,  or  the  use  of  his  letters, 
against  his  will ;  but  it  is  evident  that  this 
case  does  not  fall  within  either  of  these 
classes.  Here  the  complaint  is  that  defend- 
ant falsely  and  maliciously  notified  persons 
to  whom  the  plaintiffs  were  about  to  sell  the 
their  device  that  it  infringed  the  defendant's 
patents.  Though  these  notices  do  not  de- 
fame the  reputation  of  plaintiffs  as  indi- 
viduals or  as  men  of  business,  they  do 
deny  the  right  of  plaintiffs  to  make  and 
sell  the  particular  smoke- preventing  device. 
**  Where  the  plaintiff  possesses  an  estate  or 
interest  in  any  real  or  personal  property,  an 
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action  lies  against  any  one  who  maliciously 
comes  forward  and  falsely  denies  or  impugns 
the  plaintiff's  title  thereto,  if  thereby  dam- 
age follows  to  the  plaintiff. "  Odgcrs.  Libel 
Slander,  2d  ed.  p.  188.  To  the  same 
effect  is  Townshend,  Slander  <&  Libel,  §200. 
Such  an  action  is  denominated  **  slander  of 
title,"  and  this,  too,  whether  the  slander  is 
published  through  the  medium  of  words 
spoken,  written,  or  printed.  It  was  held  by 
the  court  of  appeals,  and  properly  held,  that 
an  action  at  law  would  lie  for  slander  of 
title  of  letters- patent.  Meyrae  v.  Adam^r 
12  Mo.  App.  880. 

There  is  no  doubt  but  the  petition  in  this 
case  states  a  cause  of  action  at  law;  but  the 
important  question  is  whether  a  court  of 
equity  has  power  to  enjoin  the  slander  be- 
fore a  trial  at  law.  The  circuit  court  held 
that  it  had  no  such  power,  and  hence  dis- 
missed the  bill,  and  it  is  this  ruling  which 
is  now  before  us  for  review.  Mr.  Odgers,  in 
the  first  edition  of  his  book,  laid  it  down  in 
clear  and  emphatic  terms  that  a  court  of 
equity  possessed  no  such  power.  He  said: 
"No  injunction  can  be  c)»lained  to  prohibit 
the  publication  or  republication  of  any  libel 
or  to  restrain  its  sale.  The  matter  must  go 
before  a  jury,  who  are  to  decide  whether  the 
words  complained  of  are  libelous  or  not. 
The  crown  as  no  authority  to  restrain  the 
press;  and  the  courts,  whether  of  law  or 
equity,  cannot,  till  after  verdict,  issue  any 
injunction  in  respect  of  any  libel  save  such 
as  are  contempts  of  court."  Odgers,  Libel 
&  Slander,  *V6,  Vice  Chancellor  Malins  as- 
serted a  contrary  doctrine  in  Springhead 
Spinning  Co.  v.  BiUyr  L.  R.  6  £q.  Cas. 
551,  tknd  in  Dixon  Y,  Holden,  L.  R.  7Eq.  Cas. 
488.  In  the  latter  case  he  says:  "In  the 
decision  I  arrive  at  I  beg  to  be  understood 
as  laying  down  tliat  this  court  has  jurisdic- 
tion to  prevent  the  publication  of  any  letter* 
advertisement,  or  other  document,  which, 
if  permitted  to  go  on,  would  have  the  effect 
of  destroying  the  property  of  another  per- 
son, whether  that  consists  of  tangible  or  in* 
tangible  property,  whether  it  consists  of 
money  or  reputation.**  In  the  subsequeut 
case  of  Prudential  Assur.  Co,  v.  Knott,  L. 
R.  10  Ch.  App.  142,  the  plaintiff  was  a  life 
assurance  company,  having  a  large  income. 
The  defendant  published  a  pamphlet,  in 
which  he  commented  on  the  business  of 
several  companies.  The  pamphlet  contained 
statements  to  the  effect  that  the  affairs  of 
the  plaintiff  were  managed  with  reckless 
extravagance,  and  that  it  was  insolvent. 
The  bill  alleged  that  the  statements  were 
false,  that  they  would  be  injurious  to  the 
plaintiff,  and  diminish  its  profits.  Vice 
Chancellor  Hall,  refused  an  injunction,  and 
the  plaintiff  appealed.  Lord  Cairns  consid- 
ered the  bill  as  based  on  a  libel  only,  and 
then  proceeded  to  sav,  if  "these  comments 
do  amount  to  libel,  then,  as  I  have  alwavs 
understood,  it  is  clearly  settled  that  the 
court  of  chancery  has  no  jurisdiction  to  re- 
strain the  publication  merely  because  it  is 
a  libel."  He  refers  to  the  opinions  of  Vice 
Chancellor  Malins  before  mentioned,  and  of 
them  says :  "  I  am  unable  to  accede  to  these 
general   propositions.    They  appear  to  me 
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to  be  at  variance  with  the  settled  practice 
and  principles  of  this  court,  and  I  cannot 
accept  them  as  authority  for  the  present  ap- 
plication." The  chancery  division  in  sub- 
sequent cases  recognized  the  binding  force 
of  Pnideniial  Assur.  Co.  Y.Enott,  but  that 
division  seems  to  have  adhered  to  the  former 
opinions  of  Vice  Chancellor  Mai  ins,  placing 
at  first  stress  upon  certain  provisions  of  the 
Judicature  Act.  It  seems  to  be  now  con- 
ceded that  that  Act  in  no  wav  enlarged  the 
principles  on  which  a  court  of  equity  would 
act  in  granting  injunctions.  Mr.  Od^ers 
makes  a  full  review  of  the  many  English 
cases,  and  says  it  must  be  taken  as  the  pres- 
ent settled  practice  in  the  chancery  division 
to  restrain  libels  and  slanders  on  an  inter- 
locutory application ;  but  he  gives  it  as  his 
opinion  that  the  practice  is  an  innovation, 
and  violative  of  the  liberty  of  the  press  and 
free  speech,  and  that  the  rulines  will  not 
stand  the  test  in  the  House  of  Lords.  Od- 
gers.  Libel  &  Slander,  2d  ed.  pp.  851,  964. 
It  must,  we  think,  be  conceded  that  the 
law  on  this  subject  in  that  country  is,  at 
this  time,  in  a  most  unsatisfactory  state; 
«nd  it  is  quite  clear  that  those  prior  decis- 
ions there,  which  we  are  in  the  habit  of 
looking  to  as  the  foundation  of  our  law, 
•deny  tne  right  of  a  court  of  equity  to  en- 
Join  a  libel  or  slander.  There  are  excep- 
-tions  in  star  chamber  times,  but  such  excep- 
"tions  serve  to  make  firm  the  general  rule 
4hat  a  court  of  equity  possessed  no  such 
power.  The  great  weight  of  American  au- 
thority is  to  £e  same  effect.  The  plaintiff 
in  Brandreth  v.  Lcmee,  8  Paige,  24,  4  L.  ed. 
880,  sought  to  restrain  the  publication  of  a 
pamphlet  which  purported  to  be  a  literavr 
work,  but  was  an  intended  libel  on  the 
plaintiff.  As  the  publication  could  not  be 
regarded  an  evasion  of  the  literary  or  med- 
ical property  rights  of  the  plaintiff,  an  in- 
junction was  denied,  though  the  publica- 
tion was  a  gross  libel  upon  the  plaintiff 
personally.  A  court  of  equity,  it  was  held, 
nad  no  jurisdiction  to  restrain  a  libel.  The 
remedy  was  an  action  at  law.  In  Boston 
DiatiU  Co,  v.  Florenee  Mfg.  Co.,  114  Mass. 
69,  19  Am.  Rep.  810,  Gray,  Ch.  «71,  speaking 
for  the  court,  said:  ''The  jurisdiction  of  a 
court  of  chancery  does  not  extend  to  cases  of 
libel  or  slander,  or  of  false  representations  as 
to  the  character  or  quality  of  the  plaintiff's 
property,  or  as  to  his  title  thereto,  which 
Involves  no  breach  of  trust  or  of  contract." 
The  court  in  that  case  regarded  the  opinions 
of  Vice- Chancellor  Malins,  before  noted,  as 
Inconsistent  with  well -settled  principles  of 
law.  Whitehead  v.  Kiteon,  119  Mass.  484, 
was  quite  like  the  present  case.  There 
plaintiffs  and  defendant  held  letters-patent 
for  inventions.  After  the  plaintiffs  had 
introduced  their  invention,  and  spent  much 
time  and  money  in  doing  so,  the  defendant 
falsely  represented  to  persons  likely  to  deal 
with  the  plaintiffs  that  their  patent  inter- 
fered with  his  patent,  and  that  persons  using 
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the  patent  of  plaintiffs  would  be  infrlnffera, 
and  become  liable  as  such.  The  court  lield 
that  the  case  made  by  the  bill  was  not  with- 
in the  jurisdiction  of  a  court  of  equity. 
Clark  V.  Dean,  148  Mass.  295,  8  New  £ng. 
Rep.  838,  asserts  the  same  principle.  These 
Massachusetts;  cases'were  cited  with  approval 
in  Coneumere  Oae  Co.  v.  Kanaae  City  Gca- 
light  A  C.  Co,  110  Mo.  501.  To  the  same  effect 
are  the  following  cases:  Singer  Mfg,  Co, 
▼.  Domestic  Sewing  Maeh,  Co.  49  Oa.  79; 
Kidd  V.  Horry,  28  Fed.  Rep.  778 ;  Baltimore 
Car  Wheel  Co.  v.  Bemis,  29  Fed.  Rep.  95 
American  Life  Asso.  v.  Boogher,  3  Mo.  A  pp.  178. 

We  live  under  a  written  Constitution 
which  declares  that  the  right  of  trial  by 
jury  shall  remain  inviolate;  and  the  ques- 
tion of  libel  or  no  libel,  slander  or  no  slan- 
der. Is  one  for  a  jury  to  determine.  Such 
was  certainly  the  settled  law  when  the  var- 
ious constitutions  of  this  .state  were  adopted, 
and  it  is  all- important  that  the  right  thus 
guarded  should  not  be  disturbed.  It  goes 
hand  in  hand  with  the  libertv  of  the  press 
and  free  speech.  For  unbridled  use  of  the 
tongue  or  pen  the  law  furnishes  a  remedy. 
In  view  of  these  considerations,  a  court  of 
equity  has  no  power  to  restrain  a  slander  or 
libel,  and  it  can  make  no  difference  whether 
the  words  are  spoken  of  a  person  or  his  title 
to  property.  In  either  case  it  is  for  a  jury 
to  first  determine  the  question  of  slander  or 
libel  in  an  action  at  law.  This  we  (oncluda 
is^the  result  of  the  better  cases  in  this  country 
and  in  England.  But  it  is  argued  in  behalf 
of  the  appellant  that  this  is  a  case  of  libel 
plus  something  else.  If  that  something  else 
IS  sufficient  to  give  a  court  of  equitv  juris- 
diction, then  the  iurisdiction  is  not  aefeated 
because  there  is  libel  or  slander  added.  But 
what  is  that  something  else  in  this  case?  It 
is  said  to  be  that  unfair  competition  in  busi- 
ness which  the  courts  are  prompt  to  prevent 
in  trade-mark  cases ;  that  unfair  competition 
which  results  in  loss  of  business,  owing  to 
the  dread  men  have  of  law-suits.  The  an- 
swer to  all  this  is  tiiat  slander  of  apersoA  in 
his  business  or  profession  or  of  title  to  his 
property  is  often,  if  not  most  generally,  ac- 
companied with  loss  of  business.  Indeed, 
it  is  generally  laid  down  that  to  sustain  an 
action  for  slander  of  title  special  damage 
must  be  shown  to  have  arisen  from  the  de- 
fendant's word.  But  such  incidents  arising 
from  the  wronf  do  not  give  a  court  of  equity 
the  right  to  interfere  by  injunction.  All 
this  is  clearly  stated  in  Prudential  Aseur. 
Co.  V.  Knott,  supra.  We  see  nothing  in  this 
case  save  slander  of  title,  and  the  remedy 
is  at  law.  After  verdict  in  favor  of  the 
plaintiffs,  they  can  have  an  injunction  to  re- 
strain any  further  publication  of  that  which 
the  jury  has  found  to  be  an  actionable  libel 
or  slander.  Odgers,  Libel  <&  Slander,  2d 
ed.  p.  840.  As  slander  of  title  is  all  we  can 
see  in  this  case,  the  judgment  udU  b$  and 
it  is  affirmed. 

All  concur. 
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The  rig'bt  of  dower  extends  to  %  share 
of  the  proceeds  of  mines  although  not 
opened  until  after  the  husband's 
death*  where  they  axe  opened  on  lands  held 
only  for  mining  purposes  and  available  only  for 
tiie  minerals,  and  the  statutes  fflve  to  the  widow 
the  ^'use  durtnff  her  natural  life  of  one  third  of 
all  the  lands  whereof  her  husband  was  seised" 
•during  marriage. 

anne  10. 1801) 

APPEAL  by  petitioner  from  a  decree  of  the 
Circuit  (Jourt  for  Ingham  County  in  favor 
of  respondent  in  a  petition  filed  in  a  proceed- 
ing by  the  guardian  of  certain  infants  seeking 
power  to  open  mioing  lands,  the  purpose  of 
which  petition  was  to  determine  whether  or 
not  the  widow  of  the  infants'  ancestor  had  any 
<lower  rijrhts  in  the  property.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Me$8rs,  Van  Zile  A  Ostrander  for  ap- 
pellant. 

Meurt.  Cahill  ft  Ostrander*  for  appel- 
ice 

Whatever  foundation  there  is  in  the  decis- 


ions of  courts  for  the  appellants   contention 
and  theory,  seems  to  begin  with  the  opinion  of* 
the  judges  in  BUmghton  ▼.  Leiffh,  1  Taunt 
402. 

The  judges  were  of  opinion  that  the  widow 
was  dowable  of  all  the  mines  of  lead  and  coal, 
as  well  those  which  were  in  decedent's  own 
landed  estates  as  the  mines  and  strata  of  lead, 
lead  ore  and  coal  in  the  lands  of  other  persons, 
which  had  in  fact  been  opened  and  wrought 
during  the  coverture. 

If  we  concede  the  rale  to  be  that  mines  as 
such  are  subject  to  dower,  and  that  if  a  vein  of 
ore  has  once  been  opened  and  wrought,  the 
dowress  may  work  it  to  exhaustion,  what  is 
the  reason  for  the  doctrine  in  Stoughton  ▼. 
height 

I  think  it  was  the  common-law  doctrine  of 
waste,  because,  under  the  facts  in  that  case,  as 
to  unopened  mines  leased,  the  rent  or  royalty 
reserved  afforded  some  basis  for  admeasure- 
ment. 

"If  the  tenant  digs  for  gravel,  lime,  day, 
brick-earth,  or  stone  hid  in  the  ^ound.  or  for 
mines  of  metal  or  coal,  or  the  like,  not  being 
open  at  the  time  of  lease,  it  is  waste." 

Bacon,  Abr.  title  Waste. 

The  rule  which  made  it  waste  to  open  a 
mine  in  demised  lands  where  no  mine  before 
existed  and  none  were  demised,  was  not 
founded  entirely,  or  at  lUl,  upon  the  idea  that 
the  removal  of  ore  was  what  constituted  the 
1  waste.    But  it  was  founded  upon  the  ancient 


NOTV.— Btaftt  to  dower  in  mines. 

As  Is  stated  in  the  opinion,  the  above  case  seems 
to  be  the  tlrst  one  in  the  United  States  that  directly 
decides  the  question  of  a  widow^s  right  to  dower  in 
mines  which  were  not  opened  during  her  husband's 
iifetime. 

In  Lenfers  v.  Henke.  78  111.  405,  M  Am.  Bap.  283, 
which  Involved  the  question  of  dower  tn  mines 
-opened  after  her  husband's  death,  the  court  al- 
thouflrh  concedtnir  that  the  general  doctrine  denied 
ji  dower  rifrht  in  mines  not  opened  during  the  hus- 
band'H  lifetime,  was  inclined  to  the  contrary  opin- 
ion but  disposed  of  the  case  by  holding  that  an 
Agreement  of  the  owner  of  the  fee  for  a  division  of 
the  proilta  of  the  mines  with  the  dowress  was 
practically  an  assignment  of  dower  therein  and 
was  binding  on  the  parties. 

As  far  back  as  in  1688,  in  the  case  of  Hoby  v. 
Hoby.  1  Vem.  21(i,  dower  was  allowed  in  a  coal 
mine,  but  the  case  does  not  show  whether  or  not  it 
was  opened  during  the  life  of  the  husband. 

A  subsequent  English  case  denied  the  right  of 
•dower  in  mines,  unless  opened  during  the  life  of 
the  husband.    Stoughton  v.  Leigh,  1  Taunt  40S. 

And  this  has  been  stated  as  the  law  in  subsequent 
•cases,  both  English  and  American,  in  which  the 
<)ueetion  was  not  involved  and  has  been  the  gen- 
•erally  accepted  dootrine  of  text- writers. 

In  the  more  recent  Bnglish  case  of  Dickim  v. 
Ilamer.  1  Drew,  ft  8. 284.  a  widow  was  denied  dower 
in  mines  which  were  opened  by  a  lessee  after  her 
husband*s  death  where  as  guardian  of  the  heir  she 
joined  in  the  lease  under  order  of  the  court.  The 
decision  was  based  on  the  theory  that  she  was  pre- 
eliided  from  claiming  dower  by  her  own  action, 
and  the  court  intimates  an  uncertainty  as  to  the 
•question  if  she  had  done  nothing  to  aCTect  her 
^hiim, 
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The  cases  are  aU  agreed  that  a  right  to  dower  ex- 
ists in  mines  opened  during  the  husband*s  lifetime. 
Moore  v.  Rollins,  46  Me.  486;  Hendrix  v.  McBeth,  SI 
Ind.  478,  28  Am.  Rep.  660;  Rockwell  v.  Morgan,  18 
N.  J.  Bq.  884;  Ooates  v.  Oheever,  1  Gow.  460; 
Stoughton  V.  Leigh,  1  Taunt.  4QB;  Crouch  v.  Pur- 
year,  1  Rand.  (Va.)  288;  Billings  v.  Taylor,  10  Pick. 
400. 20  Am.  Dec.  688. 

The  same  dootrine  applies  to  a  widow^s  share  of 
her  huAband*s  estate  which  is  given  by  statute  as  a 
substitute  for  dower.    Hendrix  v.  MoBeth,  eupra. 

The  discontinuance  of  the  working  of  a  mine 
during  the  husband*s  life  will  not  defeat  the  wid- 
ow*s  right  to  dower  and  to  re-open  the  mines. 
Stoughton  V.  Leigh  and  Ooates  v.  Cheever,  supra. 

And  a  coal  mine  opened  during  the  husband^s  life 
may  be  worked  by  sinking  new  pits  and  shafts  into 
the  same  vein  or  into  veins  which  are  so  connected 
as  to  form  one  mine.   Crouch  v.  Puryear,  wupra. 

But  in  Coates  v.  Cheever,  supra^  it  was  said  that 
a  widow  was  not  entitled  to  dower  in  an  extension 
of  a  mine  and  the  order  made  was  that  she  should 
have  dower  in  **aU  such  ore  beds  ...  as  were 
in  fact  opened  and  wrought  before  the  death  of 
her  said  husband,"  but  not  in  **any  part  or  portion 
of  said  ore  bed  opened"  after  his  death. 

In  Billings  v.  Taylor,  tupra,  a  f(  Ui--acre  tract 
worked  for  slate  was  held  to  be  wholly  included  in 
the  claim  of  dower,  and  not  merely  the  part  which 
had  been  dug  during  the  husband*s  life,  where  it 
had  been  worked  by  taking  a  small  section  at  a 
time  and  going  down  the  dsual  depth,  then  begin- 
ning again  at  the  surface. 

The  reasonableness  of  the  decision  in  the  main 
case  will  be  likely  to  make  it  the  leading,  as  it  is 
the  earliest,  authority  on  the  subject  In  this  country 
notwithstanding  the  numerous  dicta  and  unau- 
thorative  statements  showing  a  general  under- 
standing  that  the  law  was  otherwise.      B.  A.  B« 


6ee  also  31  L.  R.  A.  128;  38  L.  R.  A.  694. 
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doctrine  thnt  it  cliangcd  the  characlsr  of  the 
estate  or  holding. 

In  t  his  idea  is  to  be  found  the  true  and  logi- 
cal reason  for  the  rule  laid  down  in  Stoughton 
'  Y.  Leigh ^  1  Taunt.  402,  in  regard  to  unopened 
mines. 

See  Park.  Dower,  99;  cited  in  1  Scribner, 
Dower,  2d  ed.  p.  202,  par.  6;  Lenfers  v.  Henke, 
73  III.  405.  24  Am.  Rep.  263. 

This  reason  for  the  rule  does  not'ezist  in  this 
state;  nor  does  any  reason  for  the  rule  exist  in 
such  case  as  the  present  one. 

To  cut  and  sell  timber  is  not  necessarily 
waste.  A  widow  may  have  dower  in  wild  and 
uncultivated  lands  and  may  clear  and  improve 
such  lands  as  tenant  in  dower. 

Campbell,  Appellant,  2  Dougl.  (Mich.)  141. 

There  is  no  presumption  of  law  that  the  tak- 
ing of  iron  ore  from  an  open  mine  is  waste  in 
a  party  having  rightful  possession. 

Ward  V.  Carp  Hiver  Iron  Co,  47  Mich.  85, 
60  Mich.  522. 

The  widow  is  entitled  to  dower  in  land  im- 
proved by  the  heir,  and  thus  enhanced  in  value 
without  allowance  to  the  heir,  on  account  of 
his  expenditures  and  labor. 

2  Scribner,  Dower,  2d  ed.  p.  595. 

In  the  following  states,  at  l^ast,  the  com- 
mon law  doctrine  of  waste  is  modified  or  held 
not  to  obtain : 

Oh\o\— Allen  v.  McCoy,  8  Ohio,  418;  Michi- 
gan:—CV/mpft^tt,  Appellant,  2  Dougl.  (Mich.) 
141;  Kentucky: — Uickman  v.  Irvine,  8  Dana, 
121;  IWiuovAi^Sehnebly  v.  Sehnebly,  26111. 116; 
Georgia: — Chapman  v.  Scliroeder,  10  Ga.  321; 
New  Jersey i—Brown  v.  Richards,  17  N.  J.  Eq, 
82;  Oaines  v.  Green  Pond  Iron  Min.  Co.  83  N. 
J.  Eq.  603;  Arkansas:— AA:^  v.  Underhill,  24 
Ark.  124;  New  York:— i2i/*«««  v.  Roger$,  10 
Wend.  480,  26  Am.  Dec.  574;  New  York:— 
Jackson  v.  Brownson,  7  Johns.  227,  5  Am. 
Dec.  258;  New  York:— C^iwmtw^  v.  Haekley, 
8  Johns.  202;  Rhode  Island: — by  express  stat- 
ute; Pennsylvania: — Hastings  Y,CrunckUUm,  3 
Yeates,  261. 

The  following  are  cases  in  which  the  general 
subject  is  mentioned  or  discussed: 

Coates  V.  Cheeter,  1  Cow.  460;  Billings  v. 
Taylor,  10  Pick.  460.  20  Am.  Dec.  533;  Find- 
lay  V.  Smith,  6  3Iunf.  134;  Carr  v.  Carr,  20  N. 
C.  179;  Crouch  v.  Puryear,  IRand.  (Va.)258; 
Eendrix  v.  McBeth,  61  Ind.  473.  28  Am.  Rep. 
680;  Bockwell  v.  Morgan,  13  N.  J.  Eq.  884; 
Beed  v.  Beed,  16  N.  J.  Eq.  248.  See  also  1 
Washb.  Real  Prop.  4th  ed.  165;  1  Scribner. 
Dower,  2d  ed.  chap.  10,  par.  4. 

McGratht  J,,  delivered  the  opinion  of 
the  court: 

Schuyler  F.  Seager  died  intestate  in  1883, 
leaving  surviving  him  his  widow,  (^rtrude 
B.  Seager,  now  Ckrtrude  B.  McCabe,  and 
as  his  sole  heirs  James  B.  Seager,  Harry  R. 
Seager,  Schuyler  F.  Seager,  and  Richard 
B.  Seager.  Administration  was  had  upon 
the  estate,  and  the  estate  fully  administered 
upon,  and  the  administrators  discharged, 
and  dower  has  never  been,  assigned  to  the 
widow.  Seager  died  possessed  of  an  undi- 
vided five- twelfths  interest  in  40  acres  of 
wild  land  in  the  Upper  Peninsula,  which 
was  not  improved,  ana  was  wholly  valueless 
for  agricultural  purposes  or  lumbering.  Its 
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principal  value,  and  practically  its  sole- 
value,  is  in  the  deposits  of  iron  ore  con- 
tained in  it.  In  his  lifetime  he  had  sold  an 
undivided  flve-twelfths  interest  in  80  acres 
adjoining  the  40  above  mentioned,  expressly 
excepting  and  reseiving  in  the  conveyance 
^'all  mines  and  minerals  whatsoever,  un- 
opened as  well  as  opened,  in  and  under  the 
hereditaments  hereby  assured,  with  full  lib- 
erty to  enter  upon  said  premises  to  search 
for,  work,  mine,  and  carry  away  any  and  all 
of  said  minerals :  provided,  that  reasonable 
compensation  be  made  for  all  injuries  which 
may  be  sustained  by  the  owners  or  occupants- 
for  the  time  being  of  said  premises,  by  rea- 
son of  the  prosecution  of  the  mining  and 
works  aforesaid.'*  At  the  time  of  the  death 
of  Schuyler  F.  Seager  no  mine  of  iron  or 
other  mineral  deposit  of  any  kind  had  ever 
been  discovered  opened,  or  worked  on  either 
parcel  of  said  lands.  In  March,  1888,  the 
minors,  through  James  H.  Seager  and  the 
widow,  their  general  guardians,  upon  peti- 
tion to  the  circuit  court,  obtained  permis- 
sion to  lease,  and  did  lease,  the  said  lands, 
premises,  and  mineral  rights  for  the  purpose 
of  mining  iron  ore ;  and  the  genenil  guar- 
dian of  certain  of  sai«i  infants  has  in  hia 
hands,  undistributed,  the  sum  of  $2,300, 
arising  from  royalties  paid  bv  the  lessee 
under  the  aforesaid  lease,  which  sum  is  de- 
rived wholly  from  the  developments  upon 
the  80  acres  last  named.  James  H.  Seager, 
the  general  guardian  of  certain  of  said  min- 
ors, files  a  petition  to  determine  whether  the 
widow  is  entitled  to  any  portion  of  said  sunk 
by  way  of  dower.  Our  Statute  (How.  Stat. 
§  6733)  gives  to  the  widow  of  every  deceased 
person  the  use  during  her  natural  life  of 
one  third  of  all  the  lands  whereof  her  hus- 
band was  seised  of  an  estate  of  inheritance 
at  any  time  during  the  marriage,  unless  she 
is  lawfully  barred  thereof.  Other  sections 
of  the  statute  provide  that,  in  case  of  mort- 
gaged lands,  the  widow  shall  be  entitled  to 
the  interest  or  income  of  one  third  of  the 
surplus;  that  the  widow  shall  be  entitled  to 
dower  in  aliened  lands ;  that  when  the  estate 
consists  of  a  mill  or  other  tenement  which 
cannot  be  divided  without  damage  to  the 
whole,  and  in  all  cases  where  the  estate  can- 
not be  divided  by  metes  and  bounds,  dower 
may  be  assigned  of  rent,  issue,  and  profits 
thereof,  to  be  had  and  received  by  the  widow 
as  a  tenant  in  common  with  the  other  own- 
ers of  the  estate.  These  are  the  only  per- 
manent provisions  made  by  the  statute  for 
the  widow  in  case  decedent  shall  leave  is- 
sue. The  naked  question  raised  is  whether, 
under  these  statutory  provisions,  a  widow  is 
excluded  from  all  interest  in  the  minerals 
in  lands  which,  at  the  time  of  the  death  of 
her  husband,  were  unimproved  and  unpro- 
ductive, although  such  lands  may  be  rich 
in  minerals,  and  were  owned,  held,  and 
known  as  mining  lands,  and  were  chiefly 
and  solely  valuable  for  the  minerals  con- 
tained in  them.  From  my  examination  I 
have  been  unable  to  discover  that  this  precise 
question  has  ever  been  passed  upon  by  any 
court  in  this  country.  Text-writers  gener- 
ally, and  in  some  of  the  following  cases, 
none  of  which  involve  the  question  of  an 
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unopened  deposit,  the  courts,  lay  down  the 
rule  that  a  widow  is  dowable  of  mines 
which  had  been  opened  at  the  death  of  the 
husband,  bat  that  she  may  not  open  new 
mines,  even  upon  the  lands  set  apart  to  her 
as  dower;  in  other  words,  that  a  widow  is 
not  dowable  of  mineral  deposits  where  there 
Is  no  opened  mine.  Washb.  Real  Prop*  166 ; 
2  Kent,  Com.  41 ;  1  Bishop,  Married  Women, 
§264;  1  Scribner,  Dower,  18»-196;  Fre^  v. 
Stotenbur,  86  Barb.  641 ;  Hendrix  v.  McBet\ 
61  Ind.  478,  28  Am.  Rep.  680 ;  Lenfera  v. 
Henke,  78  111.  405,  24  Am.  Rep.  263 ;  Oaines 
V.  Green  Pond  Iran  Min.  Go,  33  N.  J.  Eq. 
603 ;  Coaie$  v.  Cheever,  1  Cow.  460 ;  Beed  v. 
Beed,  16  N.  J.  Eq.  248 ;  Mwn-e  v.  RoUing,  45 
Me.  493 ;  Billings  v.  Taylor,  10  Pick.  460,  20 
Am.  Dec.  533 ;  A^eel  v.  I^eel,  19  Pa.  823 ; 
Irwin  V.  Cwode,  24  Pa.  162 ;  Saj/ers  v.  Eos- 
kinson,  110  Pa.  473.  1  Cent.  Rep.  347;  Find- 
lay  V.  Smith,  6  Munf.  134;  Cfrouch  v.  Pur- 
pear  1  Rand.  (Va.)  258;  Olijt  v.  Clift,  87 
Tenn.  17. 

Stiyera  y.  IToskinaon  holds  that  it  is  the 
rif^ht  of  a  life  tenant  to  work  an  opened 
mine  to  exhaustion.  Moore  y.  Bdlins  is  to 
the  same  effect.  In  Freer  y.  Stotenbur, 
which  was  a  case  of  a  tenant  for  years  under 
a  lease,  the  court  says:  ''A  tenant  for  life 
or  for  years,  or  for  a  single  year,  has  the 
right  to  work  a  mine  to  quarry  that  has  been 
worked  and  is  open  at  the  commencement  of 
his  tenancy,  for  it  has  become  the  mere  an- 
nual profit  of  the  land."  The  English  rule 
respecting  an  unopened  mine  is  recited,  but 
the  court  expressly  refrains  from  determin- 
ing the  case  upon  that  ground, 'but  instead 
finds  that  the  right  to  quarry  and  take  away 
stone  was  granted  by  the  lease.  In  Irwin  y. 
Covode  it  was  held  that  a  court  might  re- 
strain unskillful  mining  and  wanton  injury 
to  the  inheritance  by  a  tenant  for  life,  but 
not  such  mining  as  is  subject  to  no  other 
objection  than  its  liability  to  exhaust  the 
mine.  The  court  says :  **It  is  said  that  on 
the  western  slope  of  the  Allegbanies  the 
seams  of  bituminous  coal  are  so  few  and  thin 
that  tenants  for  life,  if  permitted  to  intro* 
duce  modern  facilities  for  mining,  would 
exhaust  the  lands  so  held,  and  leaye  them 
ruined  on  the  hands  of  those  in  succession. 
Should  this  happen,  it  would  be  no  more 
than  occurs  in  every  life  estate  in  chattels 
which  perish  with  the  using.  Bo  long  as 
the  estate  is  used  according  to  its  nature,  it 
is  no  yalid  objection  that  use  is  consump- 
tion." In  Coates  y.  Cheever  the  tract  of  land 
in  question  embraced  430  acres,  and  the  pits 
had  been  opened  by  the  husband,  but  the  min- 
ing had  been  abandoned,  and  the  pits  had 
filled  in  by  a  caying  in  of  earth  and  stone, 
and  after  tiie  death  of  the  husband  a  new  pit 
had  been  sunk,  extending  the  opening  and 
operations ;  and  the  court  held  that  the  wife 
was  **  entitled  to  one  third  of  the  whole  esti- 
mated yalue  of  the  property,  deducting  the 
Talue  of  the  improvements  made  since  the 
sale  by  her  husbactd.  If  practicable,  they 
should  haye  given  her  a  proportion  of  the  ore 
bed,  assigning  to  the  tenant  his  own  improve- 
ments. If  such  division  was  impracticable, 
then  they  should  have  directed  an  alternate 
occupancy  of  the  whole  or  a  share  of  the 
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profits,  also  securing  to  the  tenant  under  our 
statute  his  own  improvements,  and  a  suit- 
able allowance  for  the  use  of  them."  In 
Ifeel  y.  Neel  the  wife  had  a  life  estate  under 
a  will,  and  the  only  question  was  whether 
a  tenant  for  life  of  land  having  coal  mines, 
open  upon  it  may  mine  the  coal,  not  only 
for  hts  own  use  but  for  sale.  The  court- 
says  :  ''It  seems  in  this  case  that  the  autlior 
of  the  gift  at  some  time  sold  coal  out  of 
these  pits,  but  I  do  not  conceive  this  to  be 
material.  It  is  sufficient  that  he  opened 
them,  and  derived  any  profit  from  them, 
even  if  it  were  only  Jire  bote.  The  fact  of 
his  opening  the  pits  made  them  an  actual 
part  of  the  profits  of  the  land,  and  the  right 
of  them  passed  as  such  by  a  devise  of  the  life 
estate.  If  he  meant  otherwise,  he  should 
have  said  so;  not  having  said  so,  this  is  a 
legal  inference  of  his  intention.  .  .  . 
The  most  obvious  inference  would  seem  to 
be  that  when  a  man  devises  land  with  an 
open  mine  upon  it,  to  a  person  for  life,  he 
intended  the  devisee  to  derive  profits  from 
the  mine  as  well  as  from  the  surface  of  the 
land.  He  may  not  have  supposed  that  the 
devisee  would  exhaust  the  mine,  and  this 
might  seem  unreasonable ;  but,  when  a  donor 
did  not  see  proper  to  restrain  the  gift,  how 
shall  it  be  done?  Surely  the  courts  have  no 
control  over  the  arrangements  which  people 
choose  to  make  of  their  affairs.  Usually  an 
enterprising  tenant  for  life  may  be  Df  advan- 
tage to  the  remainder-man,  but,  in  the  case 
of  mines,  it  may  be  the  reverse.  And  I 
cannot  see  how  the  enterprise  of  the  citizen 
is  to  be  restrained  by  judicial  process.  If 
we  could  get  ourselves  freer  from  the  notions 
derived  from  feudal  subordination,  we 
should  perhaps  think  that  the  privileges  of 
tenants  for  life  should  be  enlarged,  rather 
than  restrained,  and  that  the  cultivation  of 
the  country  would  be  thereby  improved.** 
In  Billings  v.  Taylor  the  husband  died  seised 
of  a  tract  of  land  four  acres  in  extent,  con- 
sisting of  a  slate  quarry,  mostly  below  the 
surface  of  the  ground.  One  quarter  of  an 
acre  of  the  quarry  had  been  dug  over,  and 
the  practice  was  to  take  a  section  of  ten  or 
twelve  feet  square  on  the  surface,  and  go 
down  to  a  certain  depth,  and  then  begin  on 
the  surface  again.  The  court  says:  "It 
would  be  too  narrow  a  construction  to  say 
that  no  part  of  this  quarry  was  open  except 
that  portion  which  had  actually  been  dug, 
but  it  must  be  considered  that  the  whole, 
lying  together  as  one  tract,  belonging  to  one 
estate,  and  wrought  in  the  manner  above  de- 
scribed, was  open,  and  that  the  wife  was  en- 
titled to  dower  in  that  as  well  as  in  the  other 
estate  of  her  husband."  In  Grouch  v.  Pur- 
year  it  was  held  that  it  was  not  waste  in  ten- 
ant in  dower  of  coal  lands  to  take  coal  to  any 
extent,  from  a  mine  already  opened,  or  to 
sink  new  shafts  into  the  same  veins  of  coal. 
In  Oaines  v.  Oreen  Pond  Iron  Min.  Go. ,  held, 
that  a  life  tenant  has  a  riirht  to  use  a  mine 
for  his  own  profit,  when  the  owner  of  the 
fee  in  his  lifetime  had  opened  it,  even  though 
he  may  have  discontinued  work  upon  it  for  a 
long  period  of  ^'ears.  In  Beed  v.  Beed,  held, 
that  the  operating  of  an  opened  mine  wae  a 
mode  of  enjoyment  of  the  land  to  which  a 
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tenant  for  life  was  entitled.  In  Findlay  v. 
Smith,  held,  tiiat  a  devisee  for  life  was  en- 
titled to  unlimited  use  of  the  salt  mineral, 
and  of  tiie  wood  upon  the  premises  for  fuel, 
used  in  the  production  of  salt  from  the  brine. 
It  has  been  held  that,  if  the  mode  of  using 
the  land  consisted  in  cutting  the  growth  upon 
it  as  the  customary  source  of  profit,  the 
widow  may  continue  to  do  so.  Thus  to  cut 
and  sell  staves  and  shingles  or  hoops  or  poles 
under  the  circumstances  supposed  would 
not  be  waste.  BaUentins  v.  Poyner,  8  N.  C. 
110 ;  Cl&menee  v.  Ste&i-e,  1  R.  I.  272,  58  Am. 
Dec.  621. 

The  doctrine  that  a  widow  is  not  dowable 
of  mining  lands,  unless  at  the  time  of  the 
death  of  her  husband  mines  had  been  opened, 
Is  traceable  to  8Umghton  v.  Leigh,  1  Taunt. 
402.  There  decedent  left  a  large  estate,  upon 
which  there  was  a  lead  and  a  coal  mine, 
neither  of  which  had  been  opened ;  two  other 
lead  and  two  coal  mines,  whidi  he  had 
leased  to  tenants,  reserving  certain  rents, 
which  were  to  be  paid  whether  the  tenant  did 
or  did  not  open  the  mines.  One  of  each  class 
of  mines  had  been  opened  at  the  time  of  his 
death, — a  lead  and  a  coal  mine, — which  he 
had  leased  reserving  royalties  payable  in 
ore  and  coal.  The  coal  mine  had  been  opened 
at  the  time  of  his  death,  but  the  lead  mine 
had  not.  Two  other  lead  mines  and  two 
other  coal  mines  had  been  opened.  Deceased 
was  also  entitled  to  minerals  lying  under 
lands  not  his  own,  and  had  operated  certain 
mines  thereon,  and  others  were  unopened. 
The  court  held  that  the  wife  was  dowable 
of  all  the  open  mines,  but  was  not  dowable 
of  the  mines  or  strata  which  had  not  been 
opened,  whether  owned  by  lease  or  not. 
The  decision  may  not  be  without  reason, 
but  certainly  no  reasons  are  given  in  the 
opinion.  CQearly,  as  to  those  lands  which 
had  been  leased,  they  had  been  by  the  dece- 
dent devoted  to  mining  purposes,  and  the 
mode  of  enjoyment  and  source  of  profit, 
under  all  the  authorities  had  been  fixed  and 
determined  by  the  decedent;  and  as  to  the 
rents  which  were  to  be  paid  whether  the 
mines  were  opened  or  not,  under  all  the 
authorities  on  the  subject  of  dower,  the 
widow  was  entitled  to  participate  In  them. 
The  rule  laid  down  in  that  case  undoubtedly 
had  its  origin  In  cases  where  the  relation  of 
landlord  and  tenant  existed.  >A  tenant  who 
rents  a  farm  cannot  cut  and  sell  the  timber 
therefrom,  convert  the  farm  into  a  brickyard, 
open  a  stone  quarry  or  sand  pit,  bore  for  oil 
or  mine  for  ore  thereon,  unless  authority  so 
to  do  is  expressly  given  or  arises  by  implica- 
tion from  the  situation ;  but  one  who  rents 
a  piece  of  ground  upon  which  there  is  an 
open  quarry  or  sand  pit  or  brickyard,  or 
open  mine  may  quarry,  take  out  sand,  make 
brick,  or  operate  the  mine,  unless  there  is 
either  an  express  reservation,  or  some  con- 
dition or  circumstances  which  would  oper- 
ate as  an  implied  restriction.  One  who 
leases  a  copper  mine  may  mine  for  copper, 
but,  if  he  should  strike  a  pocket  of  silver, 
the  same  rule  would  prohibit  him  from  ap- 
propriating the  silver.  The  Salt  Well  Case, 
where  the  vein  of  pretroleum  was  tapped,  is 
an  illustration  of  the  principle  underlying 

16  L.  R.  A. 


this  class  of  cases.  Kicr  y.  Peterwn,  41  Pa. 
861.  The  question  in  that  class  of  cases  is  one 
of  interpretation  of  the  contract, —of  what 
was  the  use  granted, — and,  as  bearing  upon 
that  question,  the  condition  of  premises,  the 
use  to  which  the  premises  had  been  devoted, 
and  the  source  oi:  profit  are  important  con- 
siderations ;  but  there  is  room  for  but  one  con- 
struction, where  there  Is  but  one  mode  of  en- 
joyment, one  source  of  revenue  or  profit,  one 
use.  Suppose  that  a  lease  were  given  by  A. 
of  all  his  mining  lands,  or  a  devise  was 
made  for  life  of  a  gravel  bank,  although  no 
mine  or  pit  had  been  opened,  and  the  lands 
were  available  for  no  other  purpose,  or  were 
adapted  to  no  other  use,  from  which  any 
considerable  revenue  could  be  derived,  and 
suppose  such  grant  was  made  to  a  wife  or 
child,  could  it  be  contended  for  a  moment 
that  the  ordinary  methods  of  use  or  enjoy- 
ment of  such  land  were  not  to  be  adopted ; 
that  the  usual  mode  of  deriving  revenue 
from  such  lands  was  not  to  be  resorted  to; 
that  such  land  was  not  to  be  used  "  according 
to  its  nature." 

In  7  Bacon,  Abridgments,  262,  it  is  said  that 
where  a  man  grants  all  his  mines  of  coal, 
when  none  are  open,  the  tenant  may  open  new 
mines.  Mr.  Parks  in  his  work  on  Dower, 
cited  in  1  Scribner  on  Dower,  191,  says; 
** Mines  in  a  man's  own  lands  are  clearly  so 
far  from  being  a  distinct  Inheritance  that 
thev  are  merely  a  source  of  enjoyment.  The 
rignt  to  soil  is  a  right  to  the  profits  of  it, 
subject  only  to  such  restrictions  as  the  law 
has  imposed  upon  the  owners  of  particular 
estates  with  respect  to  the  mode  of  enjoying 
those  profits. ''  Blackstone  says.  (2  31.  Com. 
§  17)  :  ^If  a  man  grants  all  his  lands,  he 
grants  thereby  all  his  mines  of  metal  and 
uie  fossils,  his  woods,  his  waters,  and  his 
houses  as  well  as  his  fields  and  meadows." 
As  is  said  in  Lenfei's  v.  Htnke,  wprax 
**Land  comprehends  all  things  of  a  sub8tan> 
tial  nature,  which  includes  waj  ground, 
soil,  or  earth  whatever,  and  hath  m  its  legal 
signification  an  indefinite  extent  upwards  as 
well  as  downwards.  Minerals  are  a  part  of 
the  land  itself,  and,  if  not  susceptible  of 
division,  the  wife  is  entitled  to  be  endowed 
of  the  profits  or  rents. "  In  Odines  v.  Green 
Pond  Iron  Min,  Co. ,  rupra,  the  court  says :  "  la 
a  country  like  this,  where  there  are  such 
vast  bodies  of  unimproved  lands,  which 
would  otherwise  lie  dormant  in  the  hands 
of  the  life  tenant,  public  policy  requires  that 
the  doctrine  of  waste  should  be  liberalized, 
and  the  decisions  have  uniformly  been  in  that 
direction.  The  present  case  illustrates  the 
hardship  of  a  close  rule  in  favor  of  the  fee. 
The  life  estate  vested  in  1860,  and  there  is 
an  expectancy  of  twenty  years  or  more  of 
this  life.  A  construction  of  the  law  which 
locks  up  the  land  from  all  beneficial  use  for 
so  long  a  period,  and  gives  the  life  owner 
only  the  privilege  of  paying  the  land  tax, 
should  not  be  favored.  When  the  property 
is  unimproved  land,  not  adaptable  to  any 
other  beneficial  use  than  that  of  mining,  the 
right  of  the  life  tenant  to  use  it  reasonably 
for  such  purpose  has  some  support  in  the 
adjudications  in  this  country,  and  is  cer- 
tainly not  without  reason  to  uphold  it."    In 


18091 


LOUIBVILLB,  N.  O.  ft  T.  R  Co.  T.  JOKDAN. 


S51 


Mckman  r,  Irvine,  Z  Dana,  121,  the  court 
«aj8 :  **  We  cannot  say  that  a  widow  is  en- 
titled to  dower  in  the  improved  lands  only 
of  her  deceased  husband.    She  is,  by  the 

f general  proTision  of  the  common  and  statute 
aw,  to  be  endowed  of  one  equal  third  part 
of  all  lands  of  which  he  was  seised  during 
the  coverture ;  and,  to  whatever  extent  the 
•doctrine  of  forfeiture  for  waste  may  apply  to 
the  case  of  a  dowreas  who  reduces  forest 
lands  to  a  state  of  cultivation,  we  cannot 
view  this  doctrine,  and  the  possibility  that 
Its  application  may  render  a  portion  of  the 
•dower  lands  useless  to  the  widow,  as  a  limi- 
tation either  upon  the  quantity  or  quality  of 
the  land  to  be  assigned  as  a  dower.  When  a 
•case  shall  occur  in  which  the  lands  as- 
signed for  dower  cannot  be  made  available 
for  the  reasonable  support  of  the  widow 
without  converting  a  portion  of  the  wood- 
land to  the  purpose  of  cultivation,  and  in 
which,  upon  an  attempt  being  made  thus  to 
render  it  available,  the  reversioner  shall  in- 
sist upon  a  forfeiture,  it  must  be  decided 
upon  consideration  of  the  object  of  the  law 
in  establishing  the  right  of  dower,  upon  a 
comparison  of  its  regard  for  the  present 
comfortable  sustenance  of  the  widow  with 
its  care  for  the  preservation  of  the  inheri- 
tance, and  upon  a  view  of  the  actual  condi- 
tion of  the  estate  and  of  the  surrounding 
country  with  regard  to  improvement  and 
population,  whetner  the  change  of  timbered 
into  arable  land  is  in  the  particular  case 
such  an  act  of  waste  as  would  be  ju6t 
cause  of  forfeiture." 

The  strict  rules  of  the  common  law  of 
England  respecting  waste  and  the  rights  of 
tenants  for  life  do  not  obtain  here.  With 
us  the  change  in  the  mode  of  :u8e  Is  not 
waste.  It  is  not  use,  but  abuse,  that  is 
waste.  Waste  must  be  consumption,  nor  is 
consumption  always  waste.  The  owner  of 
a  life  estate  has  some  rights  in  common  with 
the  owner  of  the  fee.    There  is  no  substantial 


reaison  why,  so  far  as  the  use  of  premises  is 
concerned,  there  should  not  be  a  community 
of  right  between  the  owner  of  the  life  estate 
and  the  owner  of  the  reversion.  Our  statute 
respecting  **  dower"  defines  it  as  the  use  for 
life  of  one  third  of  all  the  lands  of  which 
the  husband  was  seised  during  the  marriage 
relation.  **  Dower"  is  defined  by  the  Eng- 
lish authorities  as  the  provision  which  the 
law  makes  for  a  widow  out  of  the  lands  or 
tenements  of  her  husband  for  her  support 
and  the  nurture  of  her  children.  Co.  Litt. 
80a/  2  Bl.  Com.  180.  The  rules  applicable 
to  a  oountrv  where  landed  estates  are  large 
and  diversified,  where  the  laws  of  inherit- 
ance are  exclusive,  where  the  theory  of 
dower  is  subsistence  merely,  and  where  there 
is  a  strong  disposition  to  free  estates  from 
even  that  charge,  do  not  obtain  in  a  com- 
monwealth like  ours,  where  estates  are 
small,  and  the  policy  of  our  laws  is  to  dis- 
tribute them  with  each  generation,  'where 
dower  is  one  of  the  positive  institutions  of 
the  state,  founded  in  policy,  and  the  pro- 
vision of  the  widow  is  a  part  of  the  law  of 
distribution,  and  the  aim  of  the  statute  is 
not  subsistence  alone,  but  provision  com- 
mensurate with  the  estate.  In  the  present 
case  the  grant  is  by  operation  of  the  statute 
giving  the  use  of  all  the  lands  of  which  the 
husband  was  seised.  The  ^rant  must  be  held 
to  include  the  use  of  these  lands,  irrespective 
of  whether  mines  were  opened  upon  them  be- 
fore or  after  the  husband's  death.  The  ques- 
tion here  is  not  the  impairment  of  one  mode 
of  enjoyment  or  source  of  profit  to  reach  an- 
other. There  is  but  one  mode  of  enjoyment 
of  the  land  in  question :  but  one  source  of 
revenue  or  profit.  The  land  is  susceptible 
of  but  one  use.  The  widow  is  therefore  en* 
titled  to  one  third  of  the  amount  in  the  handi 
of  the  petitioner,  and  t?ie  decree  of  the  court 
heUm  ie  affirmed. 
The  other  Justices  concurred. 
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1*   Avtboritjr  ^ven  to  a  restdent  eroner- 
9l  ^^nardian  of.aa  infant  to  a|p?ee  with 


Nosa.— OonsfttuttoiuiUf  y  of  privaJU  statute*  to  au" 

thorlxe  digpoeal  of  jmtperty. 
The  Inherent  power  of  the  Legislature  to  provide 


a  railroad  company  upon  the  amount 
of  damages  for  takinfl^  lands  of  the  In- 
fant or  to  release  the  dalm  or  right  to  damages 
does  not  require  any  condemnation  of  the  prop- 
erty and  asoertalDment  of  the  value  before  the 
guardian  is  authorized  to  make  such  agreement 
or  release 

8.  Le^islatiTe  authority  to  a  general 
gpiardian  of  an  inftbnt  to  a^ree  ivith  a 
railroad  company  &s  to  the  amount  of  dam- 


stances  without  question,  and  was  less  carefully 
defined  and  restricted  In  the  early  decisions  than  In 
more  recent  ones. 


by  fqpeolal  Act  for  the  disposal  of  private  property  I     In  Livingston  v.  Moore,  88  U.  8.  7  Pet  409,  6  L. 
eeems  to  have  been  assumed  in  many  early  in-  <  ed.  761,  it  Is  said  that  in  the  early  legislation  of 
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acres  for  a  right  of  way  acroas  the  infant's  lands 
or  to  release  the  claim  or  right  to  such  damages, 
IB  not  unconstitutional  as  a  legislative  usurpation 
of  Judicial  power. 

8.  ▲  conveyanee  of  a  lig^bt  of  way 
acrow  an  infkuit**  lands  to  a  railroad 
company  is  not  a  dedication  to  public 
nse  ^rithout  compensation  because  there 
was  no  money  consideration,  where  It  was  made 
on  a  condition  subsequent  that  a  depot,  station- 
house  and  tank  should  be  maintained  upon  the 
land. 

4.  No  notice  to  an  infiuit  is  necessary 
in  order  to  make  valid  the  act  of  his 
•  ffeneral  guardian  under  statutory  authori- 
ty in  transferring  a  right  of  way  across  his  lands 
to  a  railroad  company. 

(May  28, 1801) 

APPEAL  b^  defendant  from  a  judgment  of 
the  Circuit  Court  for  DeSoto  County  in 
favor  'of  plaintiff  in  an  action  brought  to  re- 
cover possession  of   certain  real  estate  over 
which  defendant's  tracks  were  laid.    Reversed, 
The  facts  are  stated  in  the  opinion. 
Messrs.  Mayes  ft  Harris  for  appellant. 
Messrs.  Morfl^an  ft  Buchanan  for  appel- 
lees. 

Johnston*  8p,  J,,  delivered  the  opinion  of 
the  court: 

On  the  15th  day  of  May,  1884,  Mrs.  Blythe, 
as  the  guardian  of  her  two  minor  children, 
convey^  by  deed  the  right  of  way  through 
the  lauds  of  her  wards  to  the  New  Orleans, 
Baton  Rouge,  Yicksburg  <&  Memphis  Railroad 


Company,  the  consideration  expressed  in  the- 
deed  being  for  the  sum  of  one  aollar,  and  the 
further  condition  that  the  grantee,  the  railroad 
company,  should  establish  and  maintain  a 
depot  and  section  house  and  tank  on  the  land. 
The  minors  owned  the  land  in  common  with 
Mrs.  Blylhe,  their  mother,  and  three  other 
adult  tenants  in  common,  all  of  whom  joined 
in  the  conveyance  to  the  railroad  company. 
The  second  section  of  the  charter  of  the  New 
Orleans,  Baton  Rouge,  Yicksburg  &  Memphis- 
Railroad  Company,  after  providing  that  the 
company  could  own  a  right  of  way  acquired 
by  purchase,  grant,  or  oevise,  and  also  tbe- 
mooe  and  manner  by  which  the  right  of  way 
could  be  taken  by  condemnation  proceed inss, 
concludes  with  the  following  provision; 
'*  When  any  land  to  be  taken  for  the  purposes- 
aforesaid  shall  belong  to  any  infant,  nan  com- 
pos, or  insane  person,  having  a  resident  gen- 
eral guardian,  such  guardian  mav  agree  with 
said  company  upon  the  amonnt  of  dama<;es  to 
be  paid  for  taking  such  lands,  or  release  to 
said  company  his  claim  or  right  to  damages  m 
the  premises."  This  charter  was  granted  on 
March  9,  1882.  In  1870,  the  Memphis  & 
Vicksburg  Railroad  Company  was  incorpo- 
rated. By  an  Act  of  March  8, 1882,  the  Mem- 
phis <&  Yicksburg  Railroad  Company  was  au- 
thorized to  consolidate  with  the  Mississippi 
Yalley  &  Ship  Island  Railroad  Company,  and 
that  these  two  consolidate  with  any  other  com- 
panies; the  consolidated  company  to  enjoy  all 
the  rights  and  franchises  conceded  to  the  dif- 
ferent companies  entering  into  the  consolida- 
tion.   This  Act  was  amended  by  the  Act  of 


South  Carolina  before  the  establishment  of  a  court 
of  equity,  statutes  were  frequently  passed  to  au- 
thorize admlnlBtrators  or  others  to  sell  lands  for 
the  payment  of  debts  and  for  similar  purposes,  and 
that  it  was  admitted  in  argument  in  that  case  that 
similar  laws  were  of  frequent  ocourrenoe  in  Penn- 
sylvania. 

Ohur  JtuUee  Gibson  said  in  Korrls  v.  Clymer,  2 
Pa.  277:  **  It  is  not  above  the  mark  to  say  that 
10«000  titles  depend  upon  le^slatlon  of  this  stamp.*' 

A  private  Act  may  authorize  a  trustee  of  a  legal 
estate  to  convert  it  into  money.  Kerr  v.  Kitchen, 
17  Pa.  488. 

In  this  case  the  conveyance  was  by  a  trustee  of  a 
married  woman  to  whom  she  had  conveyed  the 
property  in  contemplation  of  marriage  and  was 
made  to  perfect  the  title  of  a  person  who  purchased 
from  her  after  her  marriage  without  knowledge  of 
the  trust  deed  which  was  unrecorded. 

A  private  statute  giving  trustees  power  to  pass 
complete  title  to  land  which  was  unproductive  and 
unsnlabie  by  reason  of  entailment,  and  to  convert 
it  into  personal  property,  is  not  unconstitutionaL 
Carroll  v.  Olmsted.  16  Ohio,  251. 

A  private  Act  authorizing  partition  because  of 
controversies  among  the  heirs  and  devisees  of  a 
deceased  co-teoant  is  not  unconstitutionaL  Biddle 
V.  Starr,  9  Pa.  462. 

Where  land  was  devised  In  trust  for  life,  with 
contingent  remainders  in  tail,  with  power  in  the 
tenant  for  life  to  sell  on  irredeemable  ground  rents, 
an  act  authorizing  a  sale  on  redeemable  ground 
rents  payable  to  a  trustee  was  held  constitutional. 
Sergeant  v.  Kubn,  2  Pa.  898. 

Limitations  of  the  power, 

A  private  Act  declaring  that  the  children  of  a 
certain  bastard  should  be  capable  of  inheriting 
from  her,  cannot  devest  the  title  of  her  brothers  to 
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whom  it  has  already  descended.    Norman  v.  Heist» 
5  Watts  ft  S.  171,  40  Am.  Dec  488. 

It  is  pUin  that  many  acts  might  be  passed  whlch» 
like  the  one  above  involved,  would  violate  speolfla 
constitutional  provisions  or  well-establisbed  prin- 
ciples of  ownership,  as,  for  instance,  an  Act  at^ 
tempting  to  take  away  one  man^s  property  without 
reason  or  compensation  and  bestow  it  on  another. 
But  fortunately  such  Acts  are  not  passed,  and 
those  private  Acts  which  do  come  in  question  usu- 
ally relate  to  a  mere  change  of  the  Investment  of 
property. 

A  private  Act  cannot  authorize  a  woman  who- 
has  made  a  deed  in  trust  for  herself  during  life- 
witb  power  of  appointment  and  in  default  of  ex- 
ercising the  power  to  her  heirs  to  convey  a  good 
title  as  against  her  children.  Rogers  v.  Smith,  4  Pa 
93. 

This  would  seem  to  be  an  attempt,  like  the  last 
one  above  to  destroy  a  vested  right. 

So  a  private  Act  authorizing  husband  and  wif  e^ 
to  sell  aod  convey  the  fee  simple  of  land,  devised 
to  the  wife  with  remamder  in  fee  to  her  children* 
does  not  make  such  convejrance  a  good  title,  such 
that  a  purchaser  can  be  compelled  to  accept  It. 
Bumberger  v.  Clippinger.  6  Watts  ft  S.  811. 

Somewhat  similar  in  principle  is  the  recent  de» 
clsion  that  a  statute  aimed  at  a  particular  case,  al» 
though  general  in  form  providing  that  the  person- 
al estate  of  which  a  lunatic  or  non  compos  mentis 
dies  seised  should  go  to  the  next  of  kin  of  the  per- 
son from  whom  It  was  derived,  if  this  person 
was  the  husband  or  wife  of  the  intestate,  was  held 
unconstitutional  on  the  ground  that  It  was  arbi- 
trary and  did  not  constitute  a  '*  law  of  the  land.'*' 
Dlbrell  v.  Lanier,  12  L.  K.  A.  70,  89  Tenn.  487. 

A  private  Act  of  the  Legislature  empowering  an- 
other person,  instead  of  a  guardian,  to  dispose  of 
an  infant's  estate,  was  held  unconstitutional  Int 
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March  16»  1884,  to  as  to  permit  the  Memphis 
^  Yicksbure  Railroad  Company  to  consolidate 
wiUi  any  other  companies  whether  the  Missis- 
sippi Valley  <&  Ship  Island  Railroad  Company 
became  a  party  to  the  consolidation  or  not. 
In  August,  1884,  under  the  authority  of  these 
ctatutes,  the  Memphis  &  Yicksburg  Railroad 
Company,  the  New  Orleans,  Baton  Rouse, 
Yicksburg  &  Memphis  Railroad  Com]iany,  the 
New  Orleans  &  Mississippi  Railroad  Company, 
and  the  Tennessee  Southern  Railroad  Corn- 
pan]^  were  consolidated  under  the  name  of  the 
Louisville,  New  Orleans  &  Texas  Railway 
Company,  this  appellant.  The  grantee  in  the 
•deed  of  iiay  15,  1884,  took  possession  of  the 
land  conveyed  as  the  right  of  way,  fenced 
the  line,  constructed  its  road,  and  established 
the  depot,  section  bouse,  and  tank,  which  have 
since  the  consolidation  been  maintained  by  the 
appellant.  In  a  word,  up  to  the  present  time 
the  conditions  of  the  deed  have  been  per- 
formed. Some  time  af  t^r  the  execution  of  the 
deed  Mrs.  Blythe  died,  and  J.  A.  Jordan,  the 
appellee,  was  appointed  guardian  of  the  two 
minors,  and  brought  the  present  ejectment  suit 
against  the  appellant  for  the  recovery  of  the 
two-fifths  undivided  interests  of  his  wards  in 
the  land  conveyed  by  their  former  guardian. 
The  plaintiffs,  as  weil  as  the  defendant  in  the 
suit,  claim  through  G.  L.  Blythe,  deceased, 
the  father  of  these  minors,  as  the  common 
source  of  title,  and  the  question  of  title  in- 
volved in  the  controversy  depends  alone  upon 
the  validity  of  the  deed  made  for  the  minors, 
bv  tbeir  former  guiurdian,  on  May  15, 1884. 
Yhe  circuit  court  refused  to  grant  a  peremp- 


tory instruction  directing  the  jury  to  find  a 
verdict  for  the  defendant,  and,  upon  a  verdict 
in  favor  of  the  plaintiffs,  the  court  rendered  a 
judgment  for  the  property  and  $250  damages 
by  way  of  mesne  profits,  and  thereupon  this 
appeal  was  taken  by  the  railroad  company. 

it  is  contended  by  counsel  for  the  appellees 
that  the  appellant  did  not  acquire  the  privilege 
or  riff ht  conferred  bv  the  second  section  of  the 
Act  of  March  9,  1883,  upon  the  New  Orleans, 
Baton  Rouge,  Yicksburg  &  Memphis  Railroad 
Company,  for  the  reason  that  the  statute  au- 
thorizing the  consolidation  of  the  Memphis  A 
Yicksburg  Railroad  Company  with  other  com- 
panies was  passed  on  March'  8, 1882,  six  days 
prior  to  the  incorporation  of  the  New  Orleans, 
Baton  Rouge,  Yicksburg  &  Memphis  Railroad 
Company;  and  that  the  consolidating  Act,  in 
so  far  as  it  gave  the  consolidated  companv  the 
charter  rights  and  franchises  of  the  different 
consolidating  companies,  applied  only  to  then 
existing  companies.  The  question  whether  the 
special  franchise  orprivilege  granted  by  the 
Act  of  March  9,  1882,  has  been  acquired  bv 
the  appellant  by  its  consolidation  with  the  rail- 
road company  incorporated  by  this  statute,  and 
has  thus  become  part  of  Its  own  charter,  is 
not  presented  in  this  case,  and  is  not  necessary 
or  proper  to  be  decided,  and  upon  which  no 
opinion  is  expressed.  The  appellant  does  not 
so  claim  the  property  in  controversy,  but  upon 
an  entirely  different  theory.  The  New  Or- 
leans, Baton  Rouge,  Yicksburg  &  Memphis 
Railroad  Company  during  its  corporate  exist- 
ence, acquired  this  right  of  way,  under  the 
deed  made  by  Mis.  Blythe,  the  former  guar- 


•Caiif  omia  on  the  ground  that  the  guardian  had  an 
«nthorfty  coupled  with  an  interest.  Llnooln  v. 
Alexander,  SB  Osl.  482, 28  Am.  Rep.  689. 

JHttinUian  between  thoee  suf  juris  and  thoee  who  are 

A  private  Act  authorizing  executors  to  sell  the 
Teal  estate  of  one  who  is  not  mii  juriSn  such  as  an  in- 
fant, and  invest  the  proceeds  upon  trusts  declared 
by  will,  is  constitutional  but  it  Is  otherwise  as  to 
those  who  are  sui  juritt,    Kneass^s  App.  81  Pa.  87. 

This  Is  clearly  stated  also  in  the  later  New  York 


The  Legislature  may  by  special  Act  authorize  the 
«ale  of  the  innds  of  Infants  including  the  future 
-contingent  interests  of  those  not  in  being.  Bre- 
voort  T.  Grace,  58  N.  Y.  246;  Leggett  ^  Hunter,  19 
1I.Y.445. 

But  this  power  does  not  extend  to  the  sale  of 
lands  in  which  adults  competent  to  act  for  tbem- 
«elTes  have  an  interest  vested  or  contingent  unless 
the  sale  is  necessary  for  the  pajrment  of  taxes  and 
aoenments.  Brevoort  v.  Grace,  58  N.  Y.'.246;  Pow- 
ders V.  Bergen,  6  N.  Y.  868b 

A  private  Act  authorizing  trustees  to  sell  and 
give  absolute  title  to  an  estate  held  in  trust  for 
life  tenants  with  remainder  to  their  children  ao- 
•oording  to  appointment  and  in  default  of  appoint- 
ment with  cross  remainders,  is  not  unconstitutlon- 
«L    Norris  v.  Clymer,  2  Pa.  277. 

This,  decision  is  said  in  Sboenberger  v.  School 
Directors,  82  Pa.  84,  to  be  founded  on  the  neces- 
^MiBB  or  Interests  of  the  parties  under  disability  to 
<oonvey. 

The  latter  case  holds  that  where  premises  were 
<devlsed  to  a  widow  for  life  with  the  right  to  dis- 
pose of  them  by  will  by  appointment  among  chil- 
•dren  or  grandchildren  and  with  remainder  over  in 
^efiiuK  of  appointment  to  testator^  surviving 
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children  and  their  issue  per  sMrpes  that  a  statute 
appointing  trustees  with  authority  to  sell  the  prop- 
erty was  unconstitutional  as  the  trustees  were 
strangers  to  the  will,  so  that  the  qusstloo  Is  merely 
one  of  the  power  to  appoint  men  to  sell  property 
belonging  to  other  persons. 

The  Legislature  cannot  without  the  owner's 
consent  confer  on  a  stranger  the  power  to  sell  his 
property  and  hold  the  proceeds  as  trustee  for  him. 
Hegarty*B  App.  75  Pa,  506;  Brvine^  App.  18  Pa, 

A  private  statute  authorising  an  executor  to  sell 
all  the  real  estate  of  his  decedent  and  convey  it 
free  from  any  trust  or  condition  under  the  will  and 
bold  the  proceeds  in  trust  to  carry  out  the  pro- 
visions of  the  will,  is  unconstitutional  where  the 
estate  is  vested  in  parties  who  are  8ui  jurU,  Ueg- 
erty%  App.  supra. 

A  private  Aot  authorizing  a  sale  of  an.  estate 
given  to  a  father  for  life  with  remainder  to  his 
children  if  the  sale  is  necessary  for  the  support 
and  maintenance  of  the  tenant  for  life  and  his  In- 
fant children  and  for  their  education,  and  for  the 
pajrment  of  debts  incurred  for  those  purposes,  is 
not  unconstitutional,  darka  v.  Van  Surlay,  16 
Wend.  486,  affirmed  Oochran  v.  Van  Surlay,  20 
Wend.  866;  Towle  v.  Forney,  U  N.  Y.  428,  affirming 
4  Duer,  164;  Suydam  v.  Williamson, 66  U.  S.  24  Bow. 
427, 16  L.  ed.  742:  Williamson  v.  Suydam,  78  U.  S. 
6  WalL  728,  18  L.  ed.  967.  These  two  decisions  of 
the  United  States  Supreme  Ctourt  were  based  on 
the  decisions  of  the  state  court  and  overruled  its 
own  prior  decision  in  Williamson  v.  Berry,  48  U. 
8. 8  How.  406, 12  L.  ed.  117a 

But  a  private  statute  authorizing  trustees  for 
the  use  of  a  life  tenant  under  a  will  with  remain- 
ders to  her  issue  living  at  her  decease  and  for 
want  of  such  issue  to  all  the  grandchildren  of  the 
testator  then  living  and  out  of  the  pFooeeds  of  the 
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diaD,  and  in  which  it  was  the  gnntee;  and  the 
appellant  claims  this  title  derivatively*  and  by 
reason  of  its  consolidation  with  that  company, 
and  as  part  of  its  property  and  assets.  There 
can  be  no  doubt  that  the  consolidation  under 
the  Act  of  March  8,  1882,  and  the  amendatory 
Act  of  March  15,  1884,  vested  in  the  new  com- 
panv  the  property  and  assets  of  aU  the  con- 
soliaating  companies,  of  which  the  New  Or- 
leans, Baton  Rou/^,  Yicksburg  &  Memphis 
Railroad  Company  was  one,  and  whatever  title 
vested  in  the  grantee  by  this  deed  passed  to 
this  appellant 

It  is  argued  in  behalf  of  the  appellees  that 
the  guardian  could  convey  under  the  author- 
ity of  the  last  dause  of  the  second  section  of 


the  Act  of  March  9, 1888,  only  after  there  had 
been  a  condemnation  of  the  property  and  ai^ 
ascertainment  of- its  value  as  provided  in  that 
preceding  clauses  of  the  section.  This  view  iv 
not  a  correct  construction  of  the  statute,  which 
authorized  the  guardian  to  agree  with  the  com- 
pany upon  the  amount  of  damages,  or  release 
all  claim  to  damages.  EvidenUv  this  was  in- 
tended as  a  distinct  mode  hv  which  the  com-^ 
pany  could  acquire  the  right  of  way,  and  it» 
purpose  and  euect  were  to  dispense  with  the 
necessity  for  condemnation  proceedings  in  thi» 
class  of  cases.  The  discretionary  power  was 
confided  to  the  guardian,  of  adjusting  the  dam* 
ages  with  the  ntilroad  company,  as  was  also 
toe  authority  to  decide  whether  it  would  be 


■ale  to  jMj  the  commtafons,  costs,  and  expenses  of 
the  trustees  with  aU  asaenments  and  liens  on  the 
land  and  invest  the  surplus  in  seonilties  to  be  held 
in  lieu  of  the  lands  under  the  trusty  is  not  within 
the  power  of  the  Legislature,  in  the  absence  of  in- 
fancy or  other  incai>acity  of  the  pemns  interested. 
Powers  V.  Bonren,  6  K.  Y.  868. 

The  Lcflrislature  has  power  to  pess  an  Act  lioen- 
BfofT  the  sale  of  Infants*  real  estate  although  the 
same  power  exists  In  the  courts.  Bice  v.  Park- 
man,  16  IfasB.  89M. 

Qioino  power  to  ffuofrdkM  of  infainU. 

In  an  early  opinion  by  the  justices  of  the  New 
Hampshire  court,  given  in  response  to  an  inquiry^ 
they  declared  that  the  Legislature  could  not  by 
special  law  authorise  the  guardian  of  an  Infant  to 
make  a  conveyance  of  real  estate.  Opinion  of  the 
Justices,  4  N.  H.  Vre. 

Bo  in  Tennessee  a  special  Act  authorizing  guar- 
dians to  sell  lands  of  infant  wards  to  pay  tbetr  an- 
cestor's debts  is  held  unconstitutional  because  Ju- 
dicial in  its  character.  Jones  v.  Perry,  10  Yerg. 
80, 80  Am.  Dec  480. 

But  the  weight  of  authority  is  very  greatly 
against  these  cases.  The  Legislature  may  au  tborize 
a  guardian  appointed  in  another  state  to  sell  the 
property  of  infant  wards  within  the  state.  Boon 
V.  Bowers,  80  Miss.  240, 64  Am.  Dec.  180. 

8o  it  may  authorise  a  guardian  to  be  appointed 
for  that  purpose  and  to  sell  an  infant's  land.  Ho- 
Comb  V.  Oilkey,  80  Miss.  140. 

And  it  may  pass  a  law  autborisbig  a  guardian  of 
Infants  to  convey  all  their  interests  in  the  property, 
real,  personal,  and  mixed,  held  by  a  firm  in  which 
they  are  interested,  to  a  corporation  to  te  organ- 
ised as  a  successor  to  the  firm  and  to  take  stock  in 
such  corporation.  Hoyt  v.  Sprague,  108  t7.  B.  618, 
86L.ed.68S. 

So  a  private  Act  authorizing  a  guardian  having 
a  title  to  real  estate  of  his  wards  to  convey  it  in 
pursuance  of  a  contract  made  by  their  ancestor, 
is  valid.    Bstep  v.  Hutchman,  14  Serg.  &  R.  486. 

But  a  private  Act  authorizing  the  guardian  of 
infants  to  mortgage  their  lands  to  pay  for  build- 
ings erected  by  her  direction  before  she  was  ap- 
pointed guardian,  was  held  unconstitutional  in 
Bhode  Island  on  that  ground  that  as  the  buildings 
became  theirs  as  soon  as  they  were  built  upon  their 
lands  they  were  under  no  legal  oblicration  to  pay 
for  them.    Burke  v.  Mechanics  8av.  Bank,  18  B. 

Lcoa. 

Non  eompos  mentis. 

The  Legislature  may  authorize  the  guardian  of  a 
non  eompoe  mentie  to  sell  a  part  of  the  latter*s  real 
estate  and  apply  the  proceeds  to  discharging  In- 
cumbrances on  another  part.  Davison  v.  John- 
not,  7  Met  888, 41  Am.  Dec.  448w 
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Astodeeedentt^eataUe. 

A  private  Act  authorizing  administrators  to  sell 
lands  descended  to  infants  to  satisfy  decedent^s 
debts  to  which  his  estate  might  be  subjected  br 
Judicial  proceedings,  is  unconstltutlODal.  Kibbr 
V.  Chitwood,  4  T.  &  Hon.  81, 16  Am.  Dea  148. 

Bo  Is  a  private  Act  authorizing  commlssioneis  t» 
make  a  sale  under  similar  conditions.  Shehan  v« 
Bamett,  6  T.  a  Hon.  608. 

So  the  Legislature  of  a  state  may  by  a  special  Act 
authorize  an  administratrix  appoioted  in  another 
state  to  sell  the  real  property  of  a  decedent  within, 
the  state  for  the  payment  of  his  debts  and  make  a- 
valid  .conveyance  thereof.  Holman  v.  Bank  of 
Norfolk.  18  Ala.  860:  WatUns  v.  Hohnan,  41  XT.  a. 
16  Pet  86, 10  L.ed.  878. 

In  the  above  Alabama  case  the  court  said  that 
there  was  an  implied  reservation  of  the  right  of 
the  hehrs  to  contest  the  validity  of  the  sale  if  che»» 
were  no  debts  to  authorise  it. 

So  a  private  Act  confirming  an  administrator^ 
sale  under  order  of  the  probate  court  of  lands  of  a 
decedent  for  debts,  is  not  unconstitutional  as  aa 
exercise  of  judicial  power.   Wilkinson  v.  Leland, 

87  U.  8. 8  Pet.  687, 7  L.  ed.  648. 

A  private  Act  authorizing  an  administrator  to  sell 
lands  of  his  decedent  at  private  sale  upon  an  order 
of  the  proper  court  instead  of  at  public  auction,  aa 
by  the  general  law.  Is  not  unconstitutional.  Flor-> 
entine  v.  Barton,  60  U.  S.  8  WalL  810, 17  L.  ed.  788.. 

And  a  private  statute  authorizing;  commission- 
ers to  sell  so  much  of  the  lands  of  a  decedent  a* 
were  necessary  to  satisfy  a  lien  of  the  state  there* 
on  is  not  unconstitutionaL    Livingston  v.  Moore*. 

88  U.  8. 7  Pet  408, 8  L.  ed.  781. 

The  Legislature  piay  authorize  an  administrator 
to  sell  land  of  his  intestate  and  make  an  invest-, 
ment  of  the  proceeds.  Williamson  v.  Williamson*. 
8  Smedes  is  M.  716. 

But  a  private  Act  authorizing  a  trustee  to  sel^ 
the  real  estate  of  a  decedent  before  the  time  pre^ 
scnbed  in  his  will.  Is  unooDstitutional  where  the- 
parties  interested  are  of  full  age  and  under  no  dls-- 
ability.    Ervlne*s  App.  16  Pa.  866. 

A  private  Act  authorizing  the  creditor  of  a  de- 
cedent*s  estate  to  sell  at  public  sale  so  much  of 
decedent*s  lands  as  will  raise  a  specified  sum  and 
apply  it  upon  claims  held  by  himself  and  another- 
for  moneys  advanced  and  liabilities  incurred  oa 
account  of  the  estate  is  unconstitutional.  Lane  v., 
Dorman,  4  DL  888. 

The  court  said  such  power  wss  clearly  judicial,, 
and  also  that  there  was  a  sufficient  remedy  In  the^ 
courts  for  the  enforcement  of  the  claims.  So  far 
as  the  decision  is  based  on  the  theory  that  tha- 
power  was  Judicial  it  is  clearly  against  the  weight 
of  authority  unless  distinguished  from  the  other 
cases  on  the  ground  that  the  Act  assumed  to  de- 
cide the  amount  of  the  claims  to  be  enforced 
against  the  estate.  B.  A.  B, 
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tjeneflcial  to  the  ward's  estate  to  convey  the 
right  of  way,  without  any  pecuQiaryor  direct 
ct>mpensatioD  or  consideration.  This,  pn>- 
dsely^  as  in  case  of  a  person  9uijuri$,  obyiated 
tbe  necessity  for  any  condemnation  pro- 
ceedings. The  more  important  question  pre- 
sented in  this  case  is  whether  it  was  beyond 
the  limits  of  legislative  power  for  the  Legisla- 
ture to  confer  upon  guardians  the  authority  to 
convey  the  right  oi  way  in  the  lands  of 
their  wards,  as  provided  in  the  section  of  the 
Act  of  March  0,  1882.  The  objections  ur^d 
apiinst  the  validity  of  this  statute  are  that  it  is 
a  legislative  usurpation  of  judicial  power,  full 
jurisdiction  in  minors'  business  having  been 
confided  by  the  Constitution  to  the  courts  of 
chancery;  that  it  provides  no  notice  to  the 
minor,  who  is  the  owner  of  the  land,  and 
therefore  the  method  provided  by  this  statute, 
for  taking  private  property  for  public  use,  is 
not  *'due  process  of  law;"'and,  Anally,  that  it 
dedicates  private  property  to  public  use  with- 
out due  C(>roi>ensation  first  being  made  to  the 
minor.  These  objections  will  l^  examined  in 
tbe  order  stated. 

The  doctrine  is  firmly  established  bv  the 
grcHt  weight  of  Any;rican  decisions,  and  sus- 
tained by  the  most  cogent  and  unanswerable 
reustiuin^,  that  special  Acts  of  the  Legislature, 
auihorizing  or  confirming  tbe  sale  of  lands  by 
guardians,  are  constitutional  when  their  object 
u  simply  to  provide  a  change  of  investment, 
and  not  to  devest  the  beneficiary  of  property 
rights,  in  the  absence  of  specini  or  exceptional 
constitutional  limitation,  and  that  such  acts  are 
not  juQicial,  but  the  proper  exercise  of  legisla- 
tive power. 

Such  a  power  necessarily  resides  in  the  leg- 
islative department  of  the  government,  as  pa- 
rent patrta,  to  prescribe  such  rules  and  regu- 
lations as  may  be  proper  for  the  management, 
superintendence,  and  disposition  of  tbe  prop- 
erty of  infants,  lunatics,  and  persons  who  are 
incapable  of  managing  their  own  affairs.  This 
principle  was  announced  by  Judge  Story,  who 
delivered  the  opinion  of  the  Supreme  Court  of 
the  United  States  hi  Wilkinson  v.  Lelavd,  21 
U.  8.  2  Pet.  6C0,  7  L.  ed.  554,  a  decision  that 
was  followed  in  the  case  of  Waikin$  v.  Eol- 
man,  41  U.  8.  16  Pet.  25.  10  L.  ed.  878.  and 
also  in  Hoyt  v.  Sprague,  108  U.  S.  618,  26  L. 
ed.  585. 

In  Hoyt  V.  Bprague,  Mr,  Justice  Bradley  de- 
livering the  opinion  of  the  court,  speaking  of 
this  class  of  statutes,  said:  "The  passage  of 
such  laws  is  not  the  exercise  of  Judicial  power, 
although  by  general  laws  the  discretion  to  pass 
upon  such  cases  might  be  confided  to  the 
courts.  But,  when  it  is  not  confided  to  the 
courts,  the  power  exercised  is  of  a  legislative 
character,  the  Legislature  making  a  law  for  the 
particular  case."  Such  has  been  the  uniform 
course  of  decisions  in  this  state.  WiUiameon 
V.  WiUianuon,  8  Smedes  <&  M.  715,  747,  was 
followed  and  affirmed  in  McComb  v.  Qilkey,  29 
Hiss.  146.  and  again  in  Boon  v.  Bo%Mr$,  80 
Miss.  246.  64  Am.  Dec  159.  The  three  cases 
cited  by  counsel  for  the  appellees  do  not  con- 
trovert the  correctness  of  Uie  principle  as  we 
have  stated  it.  The  statute  involved  in  the  II- 
Uoois  case  of  Lane  v.  Dorman,  4  111.  288,  ex- 
pressly adjudicated  a  debt  in  favor  of  a  par- 
ticular creditor,  and  directed  a  sale  of  the 
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minor's  lands  for  its  payment  Hie  ootirt 
characterized  the  statute  for  this  reason  as  in 
the  nature  of  a  judicial  decree.  In  the  Penn- 
sylvania case  of  8choenherger  v.  School  Direct- 
ors, 82  Pa.  84,  the  statute  before  the  court 
directed  tbe  sale,  by  two  strangers,  of  land  that 
had  been  devised  to  the  testator's  widow  for 
life,  with  power  of  appointment  by  last  will 
and  testament  to  such  persons  as  she  might 
appoint,  with  remainder  over  to  various  speci- 
fied persons,  some  of  whom  were  minors. 
The  court  said  the  statute  ''was  simply  an  au- 
thority to  strangers  to  seize  and  sell  an  estate 
under  no  obligation  or  necessity  to  be  sold.  It 
was  a  legislative  repeal  of  a  private  citizen's 
will." 

Jones  V.  Perry,  10  Yerg.  59,  30  Am.  Dec 
80,  a  Tennessee  decision,  proceeded  on  the  con- 
struction of  a  special  statute  which  the  court 
interpreted  to  adjudicate  and  determine  the 
question  of  the  debts  for  which  the  land  waa 
directed  to  be  sold,  and  accordingly  held  the 
statute  unconstitutional  on  the  ground  that  it 
was  in  this  respect  the  exercise  of  judicial 
power.  It  will  be  seen  that  Jones  v.  Perry 
stands  apart  from  the  general  constitutional 
doctrine,  and  rests  alone  upon  the  construction 
of  the  particular  statute  then  being  considered. 
An  opinion  given  by  tbe  judges  of  the  Supreme 
Court  of  New  HampAhire  to  tbe  Legislature  of 
that  state,  reported  in  the  fourth  volume  of 
New  Hampshire  Reports,  page  564,  stands 
alone  and  unsupported  in  its  broad  and  uncon- 
ditional denial  of  power  in  the  Legislature  in 
this  class  of  cases.  The  Oonstitution  of  Mis- 
sissippi, it  is  true,  invests  the  chancery  courts 
with  full  jurisdiction  in  minors'  business;  but, 
having  ascertained  that  the  spNecial  power  ex- 
ercised in  thatclassof  statutes  is  legislative  and 
not  judicial,  it  is  evident  that  the  Legislature 
has  not  usurped  in  any  respect  the  powers  or 
functions  of   the  judicial  department  of  the 

fovernment.  So  the  former  Constitution  of 
882  gave  the  probate  courts  Jurisdiction  in  all 
matters  testamentary  and  of  adnunistratiou 
and  in  orphans'  business,  but  by  a  long  line  of 
decisions  it  was  held  that  the  power  of  these 
courts  over  the  lands  of  decedents  and  infanta 
was  derived  from  legislative  grant,  and  waa 
therefore  purely  statutory,  and  not  oonstitu* 
tionaL 

The  power  of  determining  controversies,  of 
adjudicating  debts,  and  deciding  questions  of 
property  and  personal  rights  is  purely  judi- 
cial, but  the  delegation  of  the  power  of  selling 
lands  for  the  payment  of  debts  that  are  to  he- 
ascertained  and  adjudicated  by  the  courts  i& 
not,  in  any  sense,  a  judicial  act,  but  the  exer- 
cise of  le^slative  power.  The  statute  now  un- 
der consideration  contains  two  distinct  fea- 
tures. It  confers  upon  the  guardian  authoritv 
to  agree  upon  the  compensation  for  the  ward  s 
lanrfs  to  be  taken  as  tbe  right  of  way,  and  also 
the  authority  to  release  all  claim  to  damagea 
and  compensation.  In  this  case  the  deed  was. 
made  upon  an  independent  and  valuable  con- 
sideration, contained  in  the  condition  subse- 
quent in  the  deed  and  running  with  the  grant, 
that  the  railroad  company  should  erect  and 
maintain  a  depot  and  station  on  the  land,  a  con- 
dition which  has  been  performed.  The  deed 
is  not  voluntary  and  without  consideration, 
but,  on  the  contrary,  its  consideration  may  be 
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of  greater  value  than  a  money  compensation 
for  ibe  strip  of  land  taken  as  a  right  of  "way. 
Tbe  adult  co-tenants  evidently  regarded  it  as  of 
equal  value  to  the  land  conveyed  to  the  ruil- 
road  company,  and  it  can  readily  be  perceived 
that  such  a  consideration  may  not  only  be 
ample  compensation  for  tbe  right  of  way  grant- 
ed, but  in  many  instances  mi^bt  far  exceed  the 
money  value  of  the  land  granted  to  the  rail- 
road company  as  a  roadway.  A  conveyance 
on  such  a  consideration  is  in  no  Just  or  proper 
sense  the  dedication  of  private  property  to  pub- 
lic use  without  compensation.  The  railroad 
company  has  stipulated  to  maintain  this  depot 
on  the  land  conveyed  by  these  owners,  partly 
for  their  profit  uud  convenience  in  receiving 
their  supplies  and  shipping  their  crops,  a  fufl 
equivalent  for  the  right  of  way.  This  condi- 
tion is  not  only  a  valuable,  but  a  continuing 
one,  and,  upon  its  failure,  the  land  granted  will 
revert  to  the  grantors  at  their  option,  accord- 
ing to  their  original  title. 

If  the  Legislature  has  the  power  to  authorize 
a  guardian  to  sell  lands  of  his  ward  for  the 
payment  of  debts  or  the  reinvestment  of  the 
proceeds,  the  power  must  exist  to  authorize  a 
guardian  to  sell  a  part  of  his  ward's  planta- 
tion as  a  right  of  way  for  the  consideration  of 
the  erection  and  maintenance  of  a  railroad  sta- 
tion on  the  land,  which  in  actual  value  is  a  fair 
compensation  for  the  land  conveyed,  and  which 
will  be  to  the  benefit,  and  not  to  the  injury,  of 
the  infant  owner.  There  is  no  deprivation  of 
property  in  such  a  case,  but  the  conversion  of 
its  value  from  one  form  into  another.  Such 
an  arrangement  amounts  to  direct  compensa- 
tion, not  in  money,  but  ita  equivalent,  and  the 


power  wisely  exercised,  as  it  seems  to  have 
been  in  this  case,  would  be  to  the  interest   of 
the  minor. 
Tbe  objection  that  no  notice  to  the  minor  is 

Provided  b^  the  statute  cannot  be  sustained, 
t  is  settled  in  this  state  that  notice  to  minora 
is  not  necessary  in  proceedings  in  the  chancery 
court  for  the  sale  of  the  lands  of  their  ancestor. 
Burrus  v.  Burrvs,  58  Miss.  92:  Bailey  v.  Fit9 
Gerald,  Id.  578;  Johnson  v.  Cooper,  Id.  608. 
And  the  same  was  announced  by  the  Supreme 
Court  of  tbe  United  States  in  Flortntine  y. 
Barion,  69  U.  tt.  2  Wall.  210.  17  L.  ed.  783. 
The  question  is  simply  one  of  the  power  of  the 
Legislature  to  authorize  the  guardian  to  con- 
vey the  land,  and  in  none  of  the  numerous 
cases  of  the  class  to  which  this  belongs  has  no- 
tice to  the  minor  been  regard^  as  essential  in 
any  respect.  We  are  of  the  opinion  that  tbe 
deed  executed  by  the  guardian  in  this  case  is 
legal  and  valid ;  and  the  statute,  in  so  far  as  it 
authorizes  a  conveyance  of  the  minor's  land 
for  a  distinct  and  direct  consideration  which 
is  a  fair  and  just  compensation,  whether 
for  money  or  its  equivalent,  is  within  tbe  limits 
of  legislative  power.  Whether  the  provision 
of  the  statute  permitting  a  guardian  to  release 
the  damages  and  convey  tbe  right  of  way  for 
no  independent  consideration,  but  solely  in  ex- 
pectation of  indirect  and  remote  benefits  flow- 
ing or  resulting  from  the  construction  of  tb^ 
road  as  an  improvement,  is  not  involved  in  the 
case  now  under  consideration,  and  upon  which 
it  is  unnecessary  to  intimate  an  opinion. 

From  these  views  it  follows  that  the  Judg- 
ment of  the  Circmi  Court  must  be  reverted,  and 
the  cause  remanded. 
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COMMONWEALTH  of  Massachusetts 

V. 

Eugene  GRAVES,  alias  Maximillian  E.  A. 

LAFOSSE. 


(. 


.Mass.. 


.) 


A  statute  desifl^natinfl^  one  ^rho  le  con- 
▼ieted  of  a  felony  after  hauving  been 
convicted  of  two  others*  an  habitual 
criminal  and  subjecting  him  to  lonar  imprison- 
ment as  suob,  is  not  ex  post  facto^  although  by  Its 
terms  It  may  be  enforced  airainst  one  whose 
former  oonvlotions  occurred  before  its  passage. 

(January  6, 1801.) 

EXCEPTIONS  by  defendant  to  rulings  of 
tbe  Superior  Court  for  Suffolk  County, 
made  during  the  trial  of  an  indictment  charg- 
ing him  with  procuring  an  abortion,  and  with 
bemg  an  habitual  criminal,  as  defined  by  Act 
of  June  16,  1887.     Overruled. 

The  case  sufficiently  appears  in  the  opinion. 
Mr,  P,  Henry  autcninson  for  defend- 
ant. 


Messrs.  A.  E.  IPUlahury,  Attp-Oen,,  snd 
Charles  N.  Harris,  Ass't  Atty-Gen.,  for 
the  Commonwcnltb: 

The  Statute  of  1887,  chap.  486,  providing 
for  tbe  punishment  of  habitual  criminals,  is 
not  unconstitutional  and  ex  post  facto  when 
applied  to  a  case  in  which  the  third  offense 
was  committed  after  tbe  pasage  of  the  Act. 

Rosf^s  Case,  2  Pick.  165;  Siley's  Case,  Id. 
172:  Cam,  v.  PhiUips,  11  Pick.  27;  Plumbly  v. 
Com,  2  Met.  418. 

Knowlton*  cT.,  delivered  the  opinion  of  tho 
court: 

Under  Stat.  1887.  chap.  485,  "  whoever  has 
been  twice  convicted  of  crime,  sentenced  and 
committed  to  prison,  in  this  or  any  other  state, 
or  once  in  this  and  once  at  least  in  any  other 
state,  for  terms  of  not  less  than  three  years 
each,  shall,  upon  conviction  of  a  felony  com- 
mitted in  this  state  after  the  passage  of  this 
Act,  be  deemed  to  be  an  habitual  criminal, 
and  shall  be  punished  by  imprisonment  in  the 
state-prison  for  twenty-flve  years,"  etc  The 
defendant  contends  that  this  ataiute  can  only 


NoTB.— The  above  decision  haa  Interest  as  relat- 1  dearly  established  by  the  earlier  Massacfausetta 
iug  to  one  of  the  modem  statutes  about  habitual  I  cases  cited  in  the  opinion  as  well  as  by  Band  r. 
tsrlmlnals,  although  the  principle  of  tbe  decision  I  Gom.  9  Gratt.  788;  People  v,  Butler,  8  Cow.  847;  JBs 
on  the  objection  that  the  statute  is  ex  jtost  facto  is  >  parte  Gutierrea,  46  Gal.  488. 

to  L.  a  A. 

f:?ee  also  23  L.  R.  A.  830;  24  L.  R.  A.  3S7 ;  21)  L.  R.  A.  834;  35  L.  R.  A.  238. 
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be  applied  to  cases  in  ^wbich  the  former  cod- 
Tictionson  which  sentences  were  imposed  were 
«abseqaent  to  the  passage  of  the  Act,  and  that, 
if  it  included  cases  in  which  the  former  con- 
victions were  before,  it  would'  be  unconstitu- 
tional. The  statute  relates  to  the  judgment  to 
be  rendered  and  the  sentence  to  be  imposed  in 
•cases  arising  after  it  goes  into  effect.  It  is 
prospective,  and  not  retrospective.  It  deals 
with  offenders  for  offenses  committed  after  its 
passage,  but  it  provides  that,  in  considering 
the  nature  of  an  offense  and  the  condition  into 
which  the  offender  is  brought  by  it,  his  previ- 
ous conduct  ma  j  be  regarded.  .  The  meaning  of 
the  statute  in  this  particular  seems  clear,  and 
we  have  no  doubt  that  it  is  applicable  to  the 
-case  before  us.    With  this  construction  it  is 


not  unconstitutional  as  an  e9  post  facto  law. 
In  punishing  offences  committed  after  its  pas- 
sage, it  punishes  the  offenders  for  a  criminal 
habit  whose  existence  cannot  be  proved  with- 
out showing  their  voluntary  crimmal  act  done 
after  they  are  presumed  to  have  had  knowledge 
of  the  statute.  Such  an  act  is  a  manifestation 
of  the  habit,  which  tends  to  establish  and  con- 
firm it,and  for  which  the  wrong-doer  may  well 
be  held  responsible.  That  statutes  of  this  kind 
are  constitutional  is  settled  by  well-considered 
adjudications  of  this  court.  Battts  Case,  3 
Pick.  166;  Otm.  v.  PhiUips,ll  Pick.  28;  Plumlh 
ly  V.  Com,  2  Met.  413;  Com,  v.  Euohes,  183 
Mass.  496;  Com.  v.  MarchandX  Bristol  countv. 
1891,)  29  N.  E.  Bep.  578. 
Exceptions  op&mtled. 


KANSAS  SUPREME  COURT. 


Alvah  SHELDEN 

«. 

B.  H.  FOX  et  al.y  Commissioners  of  Butler 

County  et  al. 


(. 


.Kan*. 


.) 


^1.   The  boards  of  eonntjr  eommlflslon- 
ers  of  the  several  eoonties  of  tlie  state 

•Head  notes  by  Hobtoh,  Gft.  J. 


have  ezelnslTe  control  of  tlie  ezpead- 
Itares  accrolnff  either  In  the  publication 
of  delinquent  tax  lists,  treasurers*  nodoes,  or 
other  oounty  printing,  and,  in  pursuance  of  this 
power,  have  authority  to  desUrnato  the  official 
newspapers  of  their  respective  counttes,  but  such 
deslffnation  cannot  continue  for  a  longer  period 
than  one  year,  or  so  as  to  bind  or  tie  the  hands  of 
their  successors  in  office. 

8.  On  the  seeond  Monday  of  January 


NoTB.— Power  of  ptihUe  o^eers  to  make  ccntraets 
binding  on  the&  eueeetson^  or  for  a  term  of  yean, 

Ueference  must  be  had  in  every  case  to  the  stat- 
ute or  to  the  fundamental  law  to  ascertain  the 
power  of  public  officers  to  contract*  or  Indeed  to 
do  any  act  Except  in  the  construction  of  such 
written  laws  the  decisions  of  courts  afford  no  guidp 
ance  or  test. 

For  eerviees  of  teaehere^  atlomey»t  deposttorfes. 

Where  there  Is  no  express  limitation  on  the  power 
of  a  school  trustee  to  hire  teachers,  he  may  hire  a 
teacher  for  a  period  extending  beyond  his  term  of 
office*  and  his  successor  Is  bound  by  the  contract  if 
made  in  irood  faith  and  without  fraudulent  col- 
lusion. Wait  V.  Ray,  67  N.  T.  38.  It  Is  said  in  this 
•case  tliat  **a  hiring  for  an  unusual  time  would  be 
etroDg  evidence  of  fraud  and  collusion.** 

In  Illinois  the  statute  gives  the  voters,  at  the  an- 
nual election  of  school  trustees,  power  to  prescribe 
the  subjects  to  be  taught.  In  view  of  thl^  and 
other  statutes  which  seem  to  confine  the  authority 
of  the  board  to  the  current  year,  It  Is  held  that  a 
•oootract  for  the  services  of  a  teacher  which  are 
not  to  commence  till  a  time  subsequent  to  the  an- 
nual election  Is  InvaUd.  Stevenson  v.  School  Di- 
rectors, 87  m.  266;  Davis  v.  School  Directors,  98  UL 
286. 

Under  a  statute  providing  that  **  the  school  trus- 
tees oi  incorporated  towns  and  cities  shall  have 
power  to  employ  a  superintendent  for  their 
mrhools,**  such  trustees  are  authorized  to  contract 
/or  the  services  of  a  superintendent  to  commence  at 
a  date  subsequent  to  the  time  fixed  by  law  for  the 
election  of  a  new  trustee  and  the  reorganization  of 
the  board  of  trustees.  Beubelt  v.  School  Town  of 
NoblesvlUe,  4  West.  Kep.  608, 106  Iiid.  47&  In  this 
case  the  employment  was  only  for  one  year.  It  Is 
said  of  this  case  In  Jay  County  Ctomrs.  v.  Taylor, 
infra:  **  We  apprehend  that  if  the  board  of  trus- 
tees had  undertaken  to  employ  the  superintendent 
for  three  years  a  different  conclusion  would  have 
been  reached.**  In  both  cases  the  boards  consisted 
of  three  memben,  holding*  for  three  years  each« 
one  being  elected  each  year. 

ieL.R.A« 


A  contract  by  which  a  board  of  county  oommls* 
sloners  attempts  to  employ  a  legal  adviser  for  a 
period  of  three  years,  to  commence  three  months 
in  the  future  and  after  the  time  for  the  election  of 
a  person  to  fill  the  vacancy  caused  by  the  expira- 
tion of  the  term  of  office  of  one  member  of  the 
board,  the  term  of  employment  extending  over  a 
period  during  which  all  the  members  of  the  board 
as  constituted  at  the  time  of  the  contract  will  retire 
therefrom  unless  re-elected,— is  against  public 
policy  and  void.  Jay  County  Comrs.  v.  l!ayior,  7 
L.  K.  A.  leO,  123  Ind.  148. 

Under  a  statute  authorizing  county  oommisslon* 
ers  to  designate  a  bank  in  which  to  deposit  public 
moneys,  which  gives  no  express  authority  to  make 
such  designation  to  continue  for  any  particular 
length  of  time,  a  designation  for  such  a  definite 
period,  during  which  the  bank  agrees  to  pay  a 
given  rate  of  Interest,  Is  not  binding  on  the  com- 
missioners. First  Nat.  Bank  of  Medicine  Lodge  v. 
Feck,  48  Kan.  64S:  First  Nat.  Bank  of  Medicine 
Lodge  V.  Barber  Oounty  Comrs.  Id.  648.  In  the  last 
case  but  one,  Johnston,  J*.,  said:  ^*If  it  had  been 
the  purpose  of  the  Legislature  that  oounty  com- 
missioners might  tie  their  hands  and  those  of  their 
successors  and  bind  the  county  to  retain  the  funds 
In  a  certain  bank  through  several  changes  in  the 
membership  of  the  board,  or  for  any  stated  time, 
it  would  surely  have  made  it  clear  in  the  statute 
enacted.  The  public  interest  will  be  best  sub* 
served  by  leaving  the  board  free  to  change  the  de- 
pository whenever  in  the  Judfrment  of  the  com- 
missioners the  safety  of  the  public  moneys  and  the 
good  of  the  county  require  such  change.** 

Under  a  Michigan  statute,  the  exact  terms  of 
which  are  not  disclosed  by  the  report,  **lt  Is  not 
competent  for  a  oounty  treasurer  and  board  of 
auditors  to  contract  for  depositing  the  public  funds 
beyond  the  expiration  of  the  term  of  office  of 
county  treasurer  for  the  time  being,  but  a  desig- 
nation of  a  depository  by  the  treasurer  and  board  is 
good  and  valid  until  the  expiration  of  the  term  of 
^his  office,  and  until  a  new  designation  is  made  by 
I'the  newly  elected  county  treasurer  and  board.** 
1  City  Sav.  Bank  of  Detroit  v.  Huebner,  84  Mloh.  88L 
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See  also  16  L.  R.  A.  485;  18  L.  R.  A.  447 ;  24  L.  R.  A.  336;  31  L.  R.  A.  794;  34 
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after  each  g^eneral  eleetlon  at  which  a 
commissioner  has  been  elected,  the 
board  of  comity  commleirionere,  as  an 
or§^aniaed  body*  is  dissolved,  and  the  of- 
fice of  chairman  is  vacant,  and,  before  the  com- 
miaaioners  can  transact  ^ny  county  business 
other  than  to  elect  a  chairman,  or  fill  a  vacancy 
In  the  office  of  a  commissioner,  the  board  must  be 
again  orfranized,  and  the  hands  of  such  new  board 
or  ori^anization,  as  to  the  designation  of  the  official 
newspaper  of  the  county,  are  not  tied  by  a  prior 
order  of  the  preceding  board  of  county  oommis- 
■ioners. 

(April  9, 189S.) 

PETITION  for  a  writ  of  mandamus  to  com- 
pel defendants  to  allow  plaintiff  to  do  the 
county  printing  for  Butler  Countv  in  accord- 
ance with  a  contract  which  be  bad  made  with 
defendants'  predecessors  in  office.    Denied. 

The  facts  are  stated  in  the  opinion. 

Mesers,  Aikman  ft  Brooks  and  Redden 
St  Schumacher,  for  petitioner: 

This  contract  was  not  tiltra  vires,  but  a 
legitimate  and  proper  contract,  entirely  within 
the  power  of  the  board  of  county  commission- 
ers and  such  as  was  very  proper  for  the  county 
commissioners  to  make.  Moreover,  this  con- 
tract is  an  executed  contract. 

The  rule  ultra  viree  prevails  in  full  force 
only  when  the  contracts  of  corporations  of 
this  character  remain  wholly  executory. 

Thompson  v.  Lambert,  44  Iowa,  289;  Brown 


y.  Atchi9on,  89  Kan.  68.    Bee  WhUniif  Arm^ 
Co.  V.  Barlow,  68  N.  Y.  (12. 

If  the  commissioners  had  the  power  to  make 
a  contract  for  county  printing  tiien  the  con- 
tract is  binding  on  the  company.  There  is  nO' 
such  thing  as  Uie  board  of  comity  commission- 
ers of  1891,  or  the  board  of  county  commis- 
sioners  of  1892;  but  it  was  the  board  of  county 
commissioners  at  the  beginning,  and  the  boaiidk 
of  county  commissiooers  at  the  ending. 

First  }f at  Bank  of  Medicine  Lodge  ▼.  Peck^ 
48  Kan.  646. 

Even  the  Legislature  is  bound  hy  its  con- 
tracts as  much  as  an  individual 

Speer  v.  Baker,  4  Kan.  879. 

This  contract  was  absolutely  binding  on* 
Shelden.  He  could  not  at  any  time  he  saw 
fit  ignore  it  and  recover  upon  a  quantunk 
meruit  but  was  bound  to  carry  it  out. 

Quigley  v.  Sumner  County  Comrs,  24  Kan. 
298. 

Then  if  binding  upon  the  citizen  why  not 
binding  upon  the  county. 

If  the  board  could  not  make  a  binding  con- 
tract for  a  reasonable  length  of  time,  and  to* 
them  as  might  appear  proper  under  existing 
circumstances,  then  the  interests  of  the  county- 
might  be  jeopardized.  The  county  commis- 
sioners  may  authorize  any  person  or  corpora- 
tion to  construct,  maintain,  and  operate  a. 
street  railway  across  any  state  or  county  road 
or  highway.  Would  such  business  permit  of 
a  week  or  a  year  contract?    Not  at  all. 


Under  a  statute  prohibltinir  any  oontraot  on  be- 
half of  the  United  States  unless  it  Is  **authorized 
by  law  or  is  under  an  appropriation  adequate  to  its 
fulfillment,**  a  valid  lease  of  a  building  for  a  post- 
office  cannot  be  made  by  the  postmaster  general 
for  more  than  one  year  by  virtue  of  an  appropria- 
tion for  such  year  only.  Chase  v.  United  States,  44 
fed.  Rep.  Ttti.  In  this  case  Gresham,  X,  said:  'The 
executive  officers  of  the  government  have  no  pow- 
er to  bind  it  by  oontraot,  unless  there  be  statutes 
expressly  or  by  clear  implication  authorizing 
them  to  do  so.  The  annual  appropriations  which 
are  made  by  Oongren  to  defray  the  expenses 
of  the  executive  departments  do  not  authorize 
heads  of  those  departments  to  bind  the  govern- 
ment by  oontraot  beyond  the  time  for  which  such 
appropriations  are  made  appUcable.** 

Contracts  of  municipaliUes  for  water^  (Kit,  etc. 

Municipal  oorporations  have  no  power  to  make 
contracts  continuous  in  character,  by  which  they 
will  be,  in  effect,  precluded  from  exercising  from 
time  to  time  any  power  legislative  In  character  con- 
ferred upon  them  by  law.  Brenham  v.  Brenham 
Water  Co.  07  Tex.  54^ 

The  resBouableness  of  the  duration  and  extent  of 
a  grant  of  privileges  by  a  city  which  it  has  legis- 
lative authority  to  make,  is  for  the  exclusive  de- 
termination of  the  city  council,  provided  they  do 
not  create  a  perpetuity  or  absolutely  surrender 
their  control  over  the  subject-matter.  Houston  v. 
Houston  City  Street  B.  Co.  (Tex.)  March  1, 1882. 

The  time  for  which  the  council  of  a  city  may 
bind  by  contract  their  successors  in  the  matter  of 
supplying  water  cannot  exceed  what  is  reasonable 
under  all  the  circumstances.  Davenport  v.  Klein- 
Schmidt,  6  Mont.  602. 

A  city  authorized  to  provide  for  a  wator  supply 
may  make  a  contract  therefor  which  is  not  in- 
valid because  without  limit  of  time  other  than  the 
city  can  fix  by  purchasing  the  plant  of  the  water 
company.  Atlantic  City  Water  Works  Co.  ▼.  At- 
lantic City,  4  Cent.  Bep.  Ml,  48  N.  J.  L.  878. 
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A  city  authorized  to  contract  for  a  supply  of 
water  may  contract  for  it  for  twenty  years.  Val- 
paraiso V.  Oardner,  97  Ind.  1, 49  Am,  Bep.  416. 

A  oontraot  for  a  water  supply  for  a  township  fOr 
ten  years  as  authorized  by  K.  J.  Act,  March  16 
1681,  p.  118,  may  be  made  for  ten  yeats,  to  com- 
mence after  the  lapse  of  a  reasonable  time.    State- 
V.  Bloomfield,  1  Cent.  Bep.  442, 47  N.  J.  L.  443. 

A  oontraot  by  a  city  for  a  water  supply,  which 
exceeds  its  authority  by  attempting  to  bind  the 
oity  for  twenty-one  years,  will  not  be  held  void  for 
that  reason,  where  wateivworks  have  been  erected 
by  the  other  party  on  the  faith  of  the  contract,  at 
great  expense,  and  the  contract  recognized  and. 
acquiesced  in  by  the  city  for  several  years;  but  it 
will  be  upheld  for  a  reasonable  time.  Columbus- 
Water  Co.  v.  Columbus  (Kan.)  16  L.  B.  A.  86i. 

In  GhuTison  v.  Chicago,  7  Biss.  488,  a  contract 
made  by  a  city  for  a  supply  of  gas  for  ten  years 
was  held  invalid,  in  the  absence  of  express  authori- 
ty to  the  municipal  authorities  to  bind  it  by  coo- 
tract  for  a  series  of  years.  It  is  there  said,  **In  aU 
cases  of  contracts  to  run  for  years,  the  authority 
to  make  them  should  be  dear;  because  they  in- 
volve pecuniary  liability,  and  it  is  a  tax  upon 
future  property  owners  of  the  city.**  The  court 
was  of  the  opinion  that  there  was,  under  the  cir- 
cumstances, no  reasonable  necessity  for  a  contract, 
for  so  long  a  time. 

In  Brenham  v.  Brenham  Water  Co.,  67  Tex.  642, 
a  contract  made  by  a  city  for  a  supply  of  water 
for  public  purposes  for  twenty-five  years  was  held 
invalid,  principally  on  the  ground  that  it  created 
a  monopoly,  although  the  court  also  considered 
the  lung  term  obnoxious.  It  is  there  said,  **We 
do  not  wish  to  be  understood  to  hold  that  a  munici- 
pal corporation  has  no  power,  in  any  event,  to 
contract  for  such  things  as  are  consumed  in  their 
dally  use,  for  a  period  longer  than  the  official  term 
of  the  officers  who  make  the  contract,  but  we  do 
intend  to  be  understood  to  hold  that  such  corpora- 
tions have  no  power  to  make  oontraots  continu- 
ous in  character,  in  reference  to  such  things  or  any" 
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Shbldeh  y.  Fox. 
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See  Coiumhus  Water  Oo,  ▼.  Colwnhui  (Kan.), 
15  L.  R.  A.  854. 

Mewrs.  Shinn  St  Knoirles.  and  Oeorg^e 
Gardner*  for  respondents: 

Under  the  constitutional  and  statutory  pro- 
visions, on  the  second  Monday  in  January 
after  each  general  election  at  which  a  com- 
missioner has  been  elected,  the  board,  as  a 
body  corporate,  is  dissolved,  and  the  office  of 
chairman  is  vacant;  and  before  the  commis- 
sioners can  transact  any  countv  business,  other 
than  to  elect  a  chairman  or  fill  a  vacancy  in 
the  of&ce  of  commissioner,  the  board  must  be 
again  organized,  and  such  organization  is  ef- 
fected and  the  board  an  organized  body  for 
the  purpose  of  its  creation,  as  soon  as  the  com- 
missioners elect  a  chairman. 

Fuller  v.  Miller,  82  Kan.  130. 

A  legitimate  result  of  that  decision  is  that 
the  Legislature  intended  to  give  the  power  to 
each  separate  board  of  county  commissioners 
to  have  the  exclusive  control  of  all  exi)endi- 
tures  accruing,  either  in  the  publication  of  the 
delioquent  tax  lists,  treasurer's  notices,  or 
county  printing. 

The  desienatiDg  of  an  official  paper  and  con- 
trsctiog  for  the  county  printing  »  analogous 
to  the  designating  b^  the  board,  of  a  bank  or 
banks  for  the  deposit  of  the  public  moneys, 
and  this  court  held  in  the  case  of  the  Ftret 
Jfat  Bank  of  Medicine  Lodge  v.  Peek,  48  Ean. 
648,  and  a^ain  in  the  case  of  the  same  plain- 
tiff. First  Nat,  BankofMedieine  Lodge  "v.  Bar- 
ber County  Comre.  48  Kan.  648,  that  the  pub- 
lic interests  will  best  be  subserved  by  leaving 


the  board  free  to  charge  the  depository  when- 
ever in  the  judgment  of  the  commissioners  the 
safety  of  the  public  moneys  and  the  good  of 
the  county  requires  such  change. 

Horton»  Oh,  J.^  delivered  the  opinion  of 
the  court: 

On  and  prior  to  the  9th  day  of  January,, 
1889,  and  at  this  time,  Alvah  Bhelden  was  and 
is  the  publisher  of  the  Walnut  Valley  Times,  a 
weekly  newspaper  printed  and  puolished  in 
£1  Dorado,  in  Butler  county,  in  this  state,  and 
having  general  circulation  therein.  On  the  9ttk 
day  of  January.  1889.  the  board  of  county 
commissioners  of  Butler  couritv,  then  com- 
posed of  J.  K.  Skinner,  B.  H.  Fox  and  A.  O, 
Rath  bum, — the  last  named  bein^  the  chairman 
of  the  board, — at  a  regular  session  designated 
the  Walnut  Valley  Times  as  the  official  paper 
of  Butler  county,  and  directed  that  the  county 
priming  for  the  next  two  years  be  given  to 
that  paper,  commencing  on  the  10th  day  of 
January,  1891,  and  ending  on  the  Ist  day  of 
January,  1898.  Subsequently  a  written  con- 
tract was  entered  into  between  the  board  and 
Alvah  Shelden,  the  publisher  of  the  Walnut 
Valley  Times.  At  the  time  of  the  execution 
of  the  contract  Shelden  made  to  the  state  of 
Kansas  a  bond  in  the  sum  of  $500,  conditioned 
for  the  faithful  performance  of  his  duties, 
devolving  upon  him  as  county  printer,  which 
was  approved  and  accepted  by  the  board,  and 
filed  with  the  county  derk.  Shelden  con- 
tinued to  do  the  county  printing,  under  the 
terms  ot  the  contract,  until  the  sSth  of  Janu* 


others,  by  which  they  wUl  be,  in  effect,  precluded 
Trom  ezercisiDg  from  time  to  time  any  power,  leg- 
islative in  character,  oonferred  upon  them  by 
law.'* 

A  mnnloipal  corporation  is  not  empowered  to 
grant  an  exclusive  franchise  disabling  it  trom  it- 
lelf  establishing  water- works  for  thirty  years,  by 
a  statute  empowering  It  to  contract  with  a  private 
corporation  for  the  establishment  of  a  system  of 
Wiiter-works,  although  the  statute  also  provides 
that  the  right  of  the  city  to  purchase  the  works 
sbail  be  part  of  such  contract.  Long  v.  Duiuth 
(Minn.)  April  8, 1880. 

In  the  absence  of  any  express  power  conferred 
by  the  charter  of  a  municipal  corporation,  it  cannot 
enter  into  a  valid  contract  giving  a  monopoly  for 
a  long  series  of  years  to  supply  water  to  the  munl- 
dpaliiy;  and  such  authority  cannot  be  implied 
from  the  mere  general  delegation  of  the  usual 
power  over  the  subject.  Green  villa  Water- works 
Co.  V.  Oreenviile  (Miss.)  AprU  21, 1800. 

It  is  not  made  dear  in  this  case  whether  the 
contract  was  objectionable  because  running  for  ''a 
long  series  of  years"  or  only  as  giving  a  monopoly. 
For  this  latter  feature  of  such  contracts  see  note. 
to  Altgelt  V.  San  Autonlo  (Tex.)  18  L.  B.  A.  388. 

In  Ohio  a  municipal  corporation  Is,  by  statute, 
auchorixed  to  contract  for  ten  years,  as  to  the 
price  to  be  paid  for  gas  supplied  to  it,  but  is  pro- 
hibited  from  granting  the  exclusive  right  to  use 
streets  for  pipes  or  to  deprive  its  council  by  con- 
tract of  the  right  to  reguUte  the  quality  or  mode 
of  measurement.  Cincinnati  Gas  Light  &  C.  Co.  v. 
Avondale,  1  West.  Bep.  91,  43  Ohio  St.  257., 

A  contract  between  a  dty  and  a  gas  company 
providing  that  the  price  of  gas  nuiy  be  fixed  from 
time  to  time  by  agreement  has  a  continuing  force 
for  ten  years  from  Its  date,  but  no  longer,  under 
a  statute  providing  that  the  city  may  fix  the  prices 
at  intervals  of  ten  years,  and  ^intll  that  period  has 
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expired  the  city  cannot  fix  the  rate  without  agree> 
ment  with  the  company.  Toledo  v.  Northwestern 
Ohio  Nat  Gas  Oo.  5  Ohio  a  C.  667. 

A  contract  for  a  term  of  years  made  under  a 
statute  empowering  the  board  of  auditors  of  a 
town  to  contract  for  the  lighting  of  its  stroets,  is 
annulled  by  the  repeal  of  such  statute.  Richmond 
County  Gas  light  Oo.  v.  Middletown.  69  N.  T.  228. 
Grover,  J.,  who  wrote  the  opinion,  also  thought 
the  contract  was  void  because  it  deprived  the  suc- 
ceeding ofBoers  of  control  over  the  subject  but  in 
this  the  rest  of  the  court  did  not  concur. 

A  dty  which  has,  by  valid  contract,  granted  to 
an  individual  the  exdusive  right,  for  a  stated  pe- 
riod, of  removing  dead  animals  from  its  streets^ 
cannot,  upon  mere  caprice  or  to  gain  a  pecuniary 
advantage,  recall  the  contract  and  sell  the  privi- 
lege to  the  highest  bidder.  Louisville  v.  Wible,  8* 
Ky.290. 

A  resolution  and  ordinance  constituting  a  con- 
tract giving  a  person  named  or  his  assigns  the  ex- 
clusive right  for  a  term  of  years  to  remove  car- 
casses of  animals  not  slain  for  food  from  the  dty 
limits,  so  that  the  same  may  not  become  a  nuisance* 
where  the  owner  or  his  direct  servants  or  employes 
do  not  remove  them  within  twelve  hours,  is  a  valid 
exercise  of  the  police  power,  and  is  not  invalid  as 
constituting  a  monopoly,  depriving  persons  of 
property  without  due  process  of  law,  or  as  in  re- 
straint of  trade.  National  Fertiliser  Co.  v.  Lam- 
bert, 48  Fed.  Itep.  458. 

The  power  of  public  ofBoers  to  make  contracts 
calling  for  payment  of  an  aggregate  amount  pay- 
able in  Installments  each  year,  when  they  are  pro- 
hibited by  law  or  charter  from  Incurring  an  in- 
debtedness over  a  certain  amount,  presents  a 
different  question  depending  upon  whether  such 
a  contract  is  construed  to  create  an  indebtednes 
within  such  prohibition  or  otherwise.         J.  G.  G. 
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ary,  1899,  when  the  board  of  oounty  commis- 
sionera,  then  oompoaed  of  B.  H.  Fox,  John 
EUia  and  H.  M.  Brewer, — ^tbe  first  named 
being  the  chairman,— designated  b]^  a  majority 
vote  the  Industrial  Advocate  as  the  official 
newspaper  of  Butler  ooanty.  On  February  8, 
1892,  the  order  of  the  board  was  spread  upon 
the  journal  bv  the  count?  clerk.  The  pub- 
lisher of  the  Industrial  Aavocate  entered  into 
a  contract  with  the  board  for  Uie  oounty  prin^ 
ing,  and  executed  a  bond,  which  was  approved 
by  the  board.  Since  the  8th  of  February, 
1892,  the  board  of  countr  commissioners  has 
refused  to  recognize  the  Walnut  Valley  Times 
as  the  official  paper  of  Butler  county,  and  has 
<lirected  the  county  clerk  to  notify  Sbelden, 
the  publisher  of  the  Walnut  Valley  Times, 
4hat  the  Industrial  Advocate  has  been  desig- 
oated  as  the  official  paper  of  Butler  county 
until  the  further  order  of  the  board.  Shelden 
objected  to  this,  and  demanded  that  he  be  per- 
mitted to  do  all  the  county  printing  of  Butler 
<x>unty.  This  bss  been  refuised.  On  the  16th 
of  February,  1892,  Shelden  commenced  this 
proceeding  in  this  court  for  a  peremptory  writ 
of  mandamus  to  compel  the  board  of  county 
commissioners  of  Butler  county,  and  the  clerk 
ttiereof,  to  allow  him,  as  the  owner  and  pub- 
lisher of  the  Walnut  Valley  Times,  to  do  all 
the  county  printing,  Job  work,  etc.,  until  Jan- 
'Siarv  1,  1898. 

The  principal  qaestion  in  the  case  is  whether 
'the  board  of  county  commissioners  may  desig- 
t  nate  an  official  newspaper  of  the  county  for  a 
^erm  of  two  or  more  years.  On  the  'part  of 
ihe  plaintiff  it  is  alleged  that  this  may  be  done, 
-and  on  the  part  of  the  defendants  this  is  denied. 
Paragraph  1665,  Gen.  Stat.  1889,  provides  that 
"  the  boiards  of  oounty  commissioners  of  the 
several  counties  of  this  state  shall  have  exclu- 
sive control  of  all  expenditures  accruing  either 
in  the  publication  of  delinquent  tax  lists,  treas- 
urers' notices,  or  counW  printing."  Dnder 
this  section  the  boards  of  county  commission- 
ers of  the  several  counties  have  the  legal  right 
to  designate  the  paper  in  which  the  delinquent 
tax  lists  shall  appear.  Gen.  Stat.  1889.  par. 
1710;  Wren  v.  2S/!mdha  County  C<mvr9, 24  Ean. 
801.  When  a  pai)er  is  designated  by  a  board 
of  county  commissioners,  it  becomes  the  official 
newspaper  of  the  county.  In  Fuller  v.  Miller, 
S2  Ean.  180.  it  was  said:  "  We  think  that  sec- 
rtion  26,  construed  in  connection  with  amended 
^section  8,  means  that,  on  the  second  Monday 
-of  January  after  each  general  election  at  which 
.a  commissioner  has  b^n  elected,  the  board,  as 
A  body  corporate,  is  dissolved,  and  the  office  of 
.chairman  is  vacant;  and  before  the  commis- 
sioners can  transact  any  county  business,  other 
than  to  elect  a  chairman,  or  fill  a  vacancy  in 
the  office  of  a  commissioner,  the  board  must 
be  again  organized,  and  such  oijganization  is 
effected,  and  the  board  an  organized  body  for 
the  purposes  of  its  creation,  as  soon  as  the 
commissioners  elect  a  chairman. 

'*By  this  construction  the  sections  of  the 
Constitution  and  statute  under  consideration 
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are  in  harmony.  Then  It  follows  that  a  chair- 
man is  to  be  elected  in  each  year  on  the  second 
Monday  of  January,  or  within  thirty  days 
thereafter,  and  will  hold  his  office  until  the 
ensuing  second  Monday  of  January,  and  that 
the  term  of  office  of  the  chairman  of  a  board 
of  county  commissioners  is  from  the  day  of 
his  election  to  that  office  until  the  next  ensuing 
second  Monday  of  January." 

As  the  Legislature  has  provided  that  the 
boards  of  oounty  commissioners  of  the  several 
counties  of  the  stale  shall  have  exclusive  coo- 
tiolto  designate  a  paper,  and  to  control  the 
county  printing,  this  of  course  means  that  the 
board  of  county  commisRioners  of  each  county 
has  that  power.  Therefore,  as  the  board  of 
county  commissioners  of  a  county,  after  one 
year,  is  dissolved  ss  an  organized  body,  such 
board  ought  not  to  have  the  control  of  ihe 
county  pnnting  after  one  year,  or  for  an  indefi- 
nite term  of  years.  Each  Doard  of  county  com- 
missionoa  of  each  oounty  has  authority  and 
responsibility  in  designating  the  official  news- 
paper, of  the  county,  and,  as  a  necessary  result, 
m  providing  for  the  county  printing.  If  the 
board  of  oounty  commissioners  of  a  county 
could  tie  the  hands  of  a  subsequent  board  in 
designating  the  official  newspaper,  and  in  con- 
tracting for  county  printing,  it  might  tie  tbe 
hands  of  subsequent  boards  for  several  years, 
— at  least  lor  what  would  be  a  reasonable 
time;  and  it  would  be  difficult  to  determine 
what,  under  all  the  circumstances  of  tbe  case, 
would  be  a  reasonable  time.  It  follows  logic- 
ally that  the  board  of  county  commissioners 
of  a  county  must  be  limited  to  one  year,  or 
until  the  body  is  dissolved,  or  else  its  power  is 
unlimited  in  this  respect,  and  it  may  afsignate* 
a  paper  as  the  offlcisl  newspaper  of  the  oounty 
for  two,  three  or  more  years, — at  least  for  a 
reasonable  time,  which  is  almost  indefinite. 
See  P^rst  Nat  Batik  of  Medicine  Lodge  v. 
Peek,  43  Kan.  648;  First  Nat.  Bank  of  Medi- 
cine Lodge  v.  Barber  County  Comre.  48  Kan. 
648.  It  appears  from  the  pleading  in  this 
case  that  it  has  been  the  practice  in  Butler 
county  for  a  newspaper  to  be  designated  by 
the  board  of  county  commissioners  of  that 
county  as  the  official  paper  for  tbe  period  of 
two  years;  and  therefore,  in  this  case,  the 
board  of  county  commissioners,  in  lti91,  fol- 
lowed tbe  usual  practice  in  designating  an 
official  newspaper.  It  is  the  practice,  bow* 
ever,  in  most  of  the  counties  of  the  state,  for 
the  boards  of  county  commissioners  to  desig- 
nate the  official  newspapers  of  the  counties  for 
the  period  of  one  year  only.  The  latter  prac- 
tice seems  to  us  to  conform  to  the  Constitution 
and  statutes  of  tbe  state.  To  avoid  complica- 
tions or  other  troubles,  the  designation  of  the 
official  newspaper  should  be  made  as  early  in 
each  January,  after  the  board  is  organized,  at 
is  convenient  for  action  to  be  had. 

The  peremptory  terit  uiiU  be  denied,  wiA 
coats, 

AH  the  Justices  concur. 
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MINNESOTA  SUPREME   COURT. 


Helen  HENDRICE80N,   Admz.,    etc..    of 
Michael  HendrickBon  Deceased,  Appt^ 

GREAT  NORTHERN  R  CO. 

(■—.««. Minn... .«....) 

*1.  A  railway  eom|MLnymiuit  be  exonei^ 
ated  where  a  collision  oeciim  at  tbe 
crossing  of  a  public  hig^hway  between  a  trav- 
eler on  tbe  way  and  one  of  its  trains,  wben  tbe 
company  has  used  suob  reasonable  care  to  avoid 
the  collision  as  ordinary  prudence  would  sug- 
gest. 

8.  A  plaintlif  adminiBtrator  is  not  re- 
qnired»  In  all  cases,  to  prove  aUtrmar 
tively  that  his  intestate,  who  has  been  killed  at 
the  intersection  of  a  public  road  with  a  raflway, 
looked  or  listened  for  approaching  train^. 

8.  WheUf  by  reason  of  an  omission  or  a 
nes^lect  to  sc»and  the  whistle  or  rin^ 
the  bell  of  a  locomotive  as  it  is  approach- 
ing a  dangerous  crossing,  the  vigilance  of  a  trav- 
eler upon  the  wagon  road  is  allayed,  and  he  is 
led  into  a  position  or  situation  In  which  his  life 
is  jeopardized  and  finally  lost,  his  lack  of  vigil- 
ance  cannot  be  held  to  amount  to  culpable  or 
concurring  negligence  as  a  matter  of  law. 

4.  Evidence  examined*  and  held  not  to  ha^e 
Justified  the  trial  court  in  directlDg  a  verdict  for 
defendant  railway  company. 

*Head  notes  by  CoixnrB,  X  ' 


(AprUT.lBBl) 

APPEAL  by  plaintiff  from  an  order  of  tho 
District  Court  for  Meeker  County  over- 
mling  her  motion  for  new  trial  a^ter  verdict 
in  favor  of  defendant  in  an  action  brought  to 
recover  damages  for  personal  injuries  result- 
ing in  death  and  alleged  to  have  been  caused 
by  defendant's  negligence.    JSevers&d. 

The  facts  are  stated  in  the  opinion. 

MewTB,  Francis  Ber^trom«  F.  D.  Lar> 
rabee  and  Shaw  ft  Cray,  for  appellant: 

A  jury  might  conclude  that  the  railway 
company  was  neglieent  in  not  giving  a  signal 
of  the  approach  of  its  train  to  the  crossing  ia 
question  at  the  time  in  question. 
•  Note  in  6  Am.  &  Eng.  K.  R.  Cas.  128;  Louche 
V.  Chicago,  M,  d  St.  P.  B.  Oo,  81  Minn.  536. 

It  was  a  question  for  the  jury  to  deter- 
mine whether  or  not  f  Michael  ^ndricksoB 
was  guilty  of  contributory  negligence. 

Brown  v.  Milwaukee  S  8t.  P.  B.  Co.  2% 
Minn.  165;  Faler  v.  St.  Paul,  M.  d  If.  E.  Co. 
29  Minn.  465;  Loucks  v.  Chicago  M.  d  8t,  P. 
R.  Co,  supra;  Hutchintan  v.  8t,  Paul,  M.  <fr 
M.  B,  Co,  32  Minn.  898;  Beanatrom  ▼.  NoHli^ 
em  Pae,  B,  Co,  46  Minn.   198. 

Messrs,  M.  D.  Grover,  E.  A.  Campbell 
and  S.  L.  Campbell  for  respondent. 

Collins,  J,,  delivered  the  opinion  of  th» 
court: 

In  this  action  defendant  corporation  was- 


NOTE.— Pre«*nM>eion  as  to  exercise  of  due  care  hy 

per»m  who  U  tound  to  have  been  MUed 

by  the  aUeoed  neffiigence  of  another. 

The  conflict  as  to  the  burden  of  proof  of  con- 
tributory negligence  assumes  its  most  serious  as- 
pect when  the  injured  person  was  killed  outright 
and  there  were  no  eye  witnesses  of  the  accident. 
As  a  rule  under  those  circumstances  the  party  who 
has  the  burden  of  proof  will  lose  his  case.  In  ad- 
dition to  the  plaoiDg  of  the  burden  of  proof  there 
has  been  a  strong  tendency  to  raise  a  presumption 
of  law  either  of  care  or  of  negligence,  and  now 
there  are  three  well  marked  divisions  into  which 
the  cases  fall :  (i,)  those  in  which  it  is  held  that 
tbe  law  raises  a  presumption  of  due  care;  (2.)  those 
which  hold  that  the  law  raises  a  presumption  of 
contributory  negligence;  (8.)  those  which  admit  no 
presumption  whatever.  The  subdivisions  of  these 
three  main  divisions  are  almost  as  numerous  as 
the  cases  on  the  subject.  The  statements  of  prin- 
ciples are  almost  iotlnite  but  the  application  of 
them  to  facts  makes  the  disposition  of  the  cases 
quite  uniform  and  for  the  most  part  Just. 

Where  there  are  witnesses  to  the  accident  there 
Is  no  room  for  presumption  either  way.  State  v. 
Maine  Cent.  R.  Co.  1  New  Bng.  Rep.  286,  77  Me.  588; 
Mynning  v.  Detroit,  L.  ft  N.  R.  Co.  12  West,  Rep. 
427, 07  Mich.  877. 

a.  Presumption  of  eore. 

Where  there  is  absolutely  no  evidence  as  to  how 
the  accident  occurred  the  presumption  is  that  the 
deceased  was  in  the  exercise  due  care.  Schum  v. 
Pennsylvania  R.  Co.  107  Pa.  8. 

The  presumption  of  law  is  that  the  ptarson  killed 
at  a  crossing  did  stop  and  look,  and  listen,  and 
the  presumption  will  prevail  in  the  absence  of  dl- 
rect  testimony  on  the  subject.  Mynning  v.  De- 
troit, L.  &  N.  R.  Co.  7  West  Rep.  824,  64  Mich.  88; 
McBride  v.  Northern  Fac.  R.  Co.  10  Or.  64. 
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The  eourt  cannot  assume  that  deceased  came  to 
his  death  through  his  own  contributory  negli« 
gence.    Lehigh  Valley  R.  Co.  v.  Hall,  61  Pa.  386. 

The  plaintiif  is  under  no  obligation  to  repel  any 
presumption  arising  from  the  mere  fact  that  a 
collision  between  a  person  riding  across  a  railroad 
track  and  a  train  of  cars  that  he  did  not  look  oir 
listen,  or,  if  he  did,  rode  heedlessly  and  purposely 
to  his  death.  Gugenheim  v.  Lake  Shore  &  M.  S» 
R.  Co.  9  West  Rep.  903,  66  Mich.  160. 

Where  a  person  driving  along  a  highway  was 
killed  by  being  thrown  from  his  wagon  In  conse- 
quence of  becoming  entangled  with  a  telephone 
wire  which  had  become  loose  and  sagged  over  the 
street  the  presumption  is  that  he  did  his  duty  oi 
stopping  and  loosening  the  wire  as  soon  as  he  dis* 
covered  that  he  was  caught  by  it  Pennsylvania 
Teleph.  Co.  v.  Vamau  (Pa.)  Oct  1, 1888. 

Where  one  was  killed  while  walking  upon  a  pub* 
lie  sidewalk  by  a  car  running  upon  him,  there  Is  a 
presumption  that  he  placed  himself  upon  the  walk 
without  any  want  of  ordinary  care.  Phillips  v. 
Milwaukee  &N.R.Co.9L.R.A.621,77  Wis.  848. 

In  the  absence  of  evidence  of  inattention  or 
recklessness  of  the  deceased,  who  was  killed  by 
falling  from  a  gutter  on  which  he  was  at  work,  the 
presumption  Is  that  he  was  in  the  exercise  of  ordi- 
nary care.    Fugler  v.  Bothe,  48  Mo.  App.  55. 

If  the  plaintllTs  own  case  shows  he  brought  the 
injury  on  himself  by  his  own  carelessness  he  may 
be  nonsuited,  but  if  he  does  not,  the  case  should  be 
submitted  to  the  Jury,  there  being  a  certain  de- 
gree of  presumption  that  a  person  of  ordinary  in* 
telllgence  will  not  purposely  expose  himself  to 
danger.  Oassidy  v.  Angell,  12  R.  1. 447, 84  Am.  Rep. 
680. 

AppUeatUm  of  presumption;  question  far  court  or 

Sury. 

As  applied  in  practice  it  seems  that  the  only  ef» 


See  also  22  L.  R.  A.  33 :  23  L.  R.  A.  715 ;  20  L.  R.  A.  400;  33  L.  R.  A.  4»2;  40  L^ 
R.  A.  304;  43  L.  R.  A.  487 ;  45  L.  R.  A.  201. 


MlKNESOTA  BCFBSMS  COCRT. 


Apr., 


charged  with  having  so  carelessly  and  neg- 
ligently run  and  operated  one  of  its  trains 
when  crossing  public  highway  as  to  have 
brought  it  in  collision  with  plaintiff's  in- 
testate, thereby  killing  him  instantly.  The 
court  below  ordered  and  the  iury  returned  a 
verdict  for  defendant  upon  all  of  the  testi- 
inony,  and  plaintiff  appeals  from  an  order 
denying  her  motion  for  a  new  trial. 

The  crossing,  which  seems  to  have  been 
an  exceedingly  dangerous  one,  known  as 
"King's  Crossing,"  was  about  midway  be- 
tween the  stations  of  Darwin  and  Dassel, 
some  six  miles  apart,  on  defendants'  line  of 
road.  The  highway  was  the  main  traveled 
road  between  these  places,  and  along  the 
entire  distance  ran  nearly  parallel  to  the 
railway,  crossing  it  at  the  scene  of  the  ac- 
cident. The  deceased  had  reside  for  sev- 
eral years  some  ei^ht  miles  from  this  cross- 
in^;,  about  five  miles  from  defendant's  rail- 
way at  the  nearest  point,  and  it  was  not  made 
to  appear  that  he  knew  anything  of  the 
specially  dangerous  character  of  the  place, 
except  as  knowledge  might  be  imputed  to 
him  from  the  fact  that  he  had  previously 
driven  over  the  road,  twice,  according  to  the 
testimony  to  his  widow,  the  plaintin. 

On  this  particular  day  he  was  driving  east- 
erly from  Darwin  to  Dassel,  having  a  pair 
of  horses  attached  to  an  unloaded  lumber 
wagon.  The  train,  also  going  easterly,  was 
a  regular  passenger  upon  time,  running 
thirty  miles  an  hour,  and  due  at  the  crossing 


about  8  o'clock  P.  M.  Westerly  of  the  cross- 
ing was  deep  cut,  over  1,000  feet  long, 
and,  at  places,  more  than  twenty- five  feet  in 
depth.  Beside  it,  on  top  of  the  bank  and  some 
forty  feet  from  its  edge,  was  the  wagon  road, 
and  at  various  places  between  the  road  and 
the  cut  were  piles  of  earth  and  bushes  or 
small  trees,  which  naturally  obscured  the  vi- 
sion of  travelers  upon  the  highway,  and  ren- 
dered it  more  difficult  for  them  to  observe  a 
train  approaching  from  the  west.  When 
within  less  than  800  feet  of  the  crossing,  the 
wagon  road  entered  upon  a  slight  depression 
in  the  surface  of  the  ground,  and  thence, 
through  a  small  ravine,  aownhill,  and,  bear- 
ing northerly,  to  the  railway  tracks,  which 
were  crossed  at  an  angle  of  about  thirty-five 
degrees  between  the  cut  referred  to  and  an« 
other  on  the  east.  The  limited  opportunity 
for  observing  the  coming  of  a  tram  can  best 
be  judged  by  the  testimony  of  the  engineer, 
who  at  his  post  upon  the  south  or  right-hand 
side  of  the  cab,  was  looking  out  for  the 
crossing.  He  saw  the  horses  first,  the  mo- 
ment they  came  in  sight,  and,  an  instant  after, 
the  wagon,  in  which  Mr.  Hendrickson  was 
seated.  In  his  opinion,  the  locomotive  was 
not  over  120  feet  from  the  crossing  when 
the  team  emerged  in  view  at  a  point  on  the 
wagon  road  not  to  exceed  fifty  feet  from 
the  rails.  From  this  testimony  it  is  evident 
that  Mr.  H.,  fully  aware  of  the  proximity 
of  a  railway  crossing,  as  we  must  presume 
him  to  have  been,  could  not  have  seen,  with- 


teot  of  this  presamption  is  to  send  cases  to  the 
Jury  In  which  in  other  jurisdictionB  there  would  be 
a  nonsuit  and  in  permitting  the  Jury  to  find  for 
plaintiff  unless  contributory  negligence  appears, 
which  is  merely  placing  the  burden  of  proof  on 
defendant.  In  many  cases  decided  where  this  pre- 
sumption obtains  it  is  little  more  than  permission 
to  the  Jury  to  infer  due  care  from  other  facts 
proved,  which  is  Just  what  the  Jury  is  permitted  to 
do  in  Jurisdictions  where  the  presumption  is  denied. 
Sohultz  V.  Moon,  83  Mo.  App.  888. 

So  where  a  person  was  killed  at  a  road  crossing 
while  attempting  to  drive  over  in  a  wagon  the  pre- 
sumption in  his  favor  entirely  disappeared  in  the 
disposition  of  the  case,  and  the  court  said  there  is 
a  presumption  of  negligence  on  neither  side  but 
the  right  of  recovery  is  a  question  of  fact  for  the 
Jury.  Kichey  v.  Missouri  Pao.  R.  Co.  7  Mo.  App. 
167. 

Where  there  is  nothing  to  show  contributory 
oegllgenoe  the  presumption  is  against  it  and  the 
burden  is  on  defendant.  If  it  conclusively  appears 
a  nonsuit  will  be  granted;  if  the  evidenoe  merely 
tends  to  show  such  negligence  the  question  will  be 
for  the  Jury.  Hoyt  v.  Hudson.  41  Wis.  105, 22  Am. 
Bep.  714. 

If  the  undoubted  evidence  clearly  shows  con- 
tributory negligence  the  court  should  say  there 
can  be  no  recovery,  but  if  the  fact  relied  on  to  es- 
tablish negligence  is  doubtful  the  case  must  be 
submitted  to  the  Jury.  Pennsylvania  B.  Co.  v. 
Fortney,  90  Pa.  828. 

Where  one  is  found  killed  on  a  railroad  crossing. 
In  the  absence  of  evidenoe  the  presumption  is  that 
he  exercised  all  the  precautions  of  due  regard  for 
his  own  safety  and  that  of  others  required.  In 
fiuoh  cases  the  ohxjumstanoes  in  evidence  are  some- 
times Buflloient  to  warrant  the  inference  of  negU- 
genoe,  but  such  Inferences  are  always  for  the  Jury 
and  not  for  the  oourt.  Longenecker  v.  Pennsyl- 
vania R.  Co.  106  Pa.  8a& 
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Where  plaintiff  has  given  evidenoe  of  negligence 
on  the  part  of  defendant  and  no  contributory  neff- 
ligenoe  appears  there  is  a  case  for  the  Jury.  The 
presumption  of  law  is  that  deceased  haa  done  all 
that  a  prudent  man  would  do  under  the  ciroum* 
stances  to  preserve  his  own  life.  Weiss  v.  Penn* 
sy]  vania  R.  Co.  79  Pa.  890. 

Although  from  the  uncontradicted  evidenoe  it 
might  have  been  inferred  that  if  the  traveler  had 
stopped  and  looked  and  listened  he  would  liave 
seen  the  approaching  train,  it  was  for  the  Jury  to 
determine  the  facts.  Pennsylvauia  R.  Co.  v« 
Weber,  76  Pa.  157, 18  Am.  Rep.  4U7. 

In  Allen  v.  Willard,  57  Pa.  380,  deceased  lost  his 
life  by  falling  into  an  unguarded  excavation  by 
the  side  of  the  highway.  There  was  no  witness  of 
the  accident.  The  court,  to  the  circumstances  of 
the  case  as  they  appeared  when  he  was  found, 
added  the  natural  instinct  wbich  leads  men  in 
their  sober  senses  to  avoid  injury  and  preserve 
life,  and  held  that  they  could  not  say  tbat  the  evi- 
dence was  insuflSoient  to  go  to  the  Jury  as  proof  of 
actual  negligence  on  the  part  of  the  defendant. 

In  Achtenhagen  v.  Watertown,  18  Wis.  831,  86 
Am.  Dec.  769,  where  It  appeared  that  a  boy  fell 
through  a  bridge  and  was  drovrned,  the  court  said 
that  the  circumstances  raised  such  a  preaumption 
of  negligenoe  against  him  that  plaintiff  was  bound 
by  proper  proof  to  negative  the  presumption  and 
to  show  that  deceased  was  guilty  of  no  want  of 
care,  before  the  cause  oould  have  been  submitted 
to  the  Jury;  but  in  the  subsequent  case  of  Barstow 
V.  Berlin,  84  Wis.  862,  the  Judge  who  wrote  the 
opinion  in  the  Achtenhagen  Case  said  that  he 
feared  the  oourt  was  wrong  in  saying,  as  matter  of 
law,  that  the  fact  that  the  boy  fell  through  the 
hole  raised  an  inference  of  negligence  which  the 
plaintiff  was  required  to  repel  in  order  to  establish 
a  cause  of  action.  He  f  urUier  said  that  negligence 
was  not  to  be  presumed  but  must  be  proved,  or, 
at  least,  there  must  be  some  facts  upon  which  it 
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<rat  getting  down  from  liis  wnson,  and  did 
not  see,  the  locomotive  l>cfore  the  moment 
bis  horses  were  discovered  by  tlie  engineer, 
us  before  stilted,  and  \9ho  instantly  realized 
that  they  were  uncomfortably  close  to  the 
track  over  which  the  train  must  pass.  By 
reason  of  the  deep  cut,  the  obstructions  to 
the  vision  before  mentioned,  the  conforma- 
tion of  the  ground  over  which  the  wagon 
Toad  descended  to  within  a  few  feet  of  the 
railway,  and  the  angle  of  the  crossing  it- 
-self,  the  risk  and  hazard  to  wayfarers  upon 
the  road  were  largely  augmented.  These 
facts  and  circumstances  were  peculiarly 
within  the  knowledge  of  defendant  company, 
«nd  the  engineer  in  charge  of  the  locomotive 
admitted,  when  testifying,  that  he  knew  it 
to  be  a  dangerous  crossing. 

To  sum  up  the  situation,  this  junction  of 
ways  was  of  such  a  nature  that  a  person  driv- 
ing on  the  public  road  came  down  a  hill  in 
a  depression  or  ravine  almost  parallel  with 
the  track,  to  a  point  some  fifty  feet  distant, 
before  he  could  discover  a  train  coming  in 
his  rear,  and  it  would  then  be  but  about 
120  feet  awa^.  Running  at  the  rate  of  the 
one  in  question,  it  would  cover  that  dis- 
tance (unless  checked  by  the  brakes)  with- 
in three  seconds.  The  imperative  necessity 
for  ample  cautionary  signals  by  the  trainmen 
as  they  approached  this  place,  the  vigilance 
which  ought  to  be  exercised  by  the  traveler 
npQn  the  highway  as  he  came  to  the  track, 
and  the  exceedingly  dangerous  character  of 


such  an  intersection,  ne<Kl  not  be  enlarged 
upon.  There  was  a  sharp  conflict  of  testi- 
mony as  to  whether  tlie  whistle  was  sounded 
at  the  caution  post  eighty  rods  west  o7  the 
crossing,  or  whether  the  bell  was  then  rung^ 
or  rung  at  all  until  a  collision  with  the 
wagon  seemed  imminent.  The  engineer  and 
fireman,  an^  other  persons  who  were  on  the 
train,  asserted  with  great  positiveness  that 
the  whistle  was  sounded  at  tne  post,  and  that 
thereafter  the  bell  was  run^  as  the  train  ap- 
proached the  crossing.  Other  persons  who 
resided  and  were  at  work  in  the  immediate 
vicinity,  some  of  whom  had  reason  to  ob- 
serve the  approach  of  the  train  and  to  notice 
the  signals,  if  the^  had  been  given,  were 
equally  as  positive  that  there  was  no 
whistle  sounded  and  no  bell  Tuog  until  the 
engineer  discovered  the  horses  within  fifty 
feet  of  the  track. 

On  this  conflicting  testimony  it  stands 
conceded  that  the  jurors  would  have  been 
justified  in  concluding  that  no  cautionary 
signal  was  given,  and  that  the  defendant's 
servents  were  negligent  in  this  respect  when 
driving  their  ponderous  machinery  along  the 
track  towards  the  crossing,  a  place  wherd 
every  traveler  upon  the  public  road  is  ex- 
pected to  listen  for,  and  therefore  has  a 
right  to  rely  to  some  extent  upon  the  sound- 
ing of,  a  warning  or  cautionary  signal, — a 
signal  to  be  regulated  bv  and  commensurate 
With  the  necessities  of  the  locality,  the  risk 
and  hazard  at  the  intersection.    More  care 


■eould  be  based,  and  that  it  seemed  to  him  that  it 
was  an  inference  of  fact  and  not  of  law,  and  so  one 
to  be  drawn  by  the  jury  and  not  by  the  court. 

Wetght  of  premmptioru 

Althoagh  proof  of  due  care  is  essential  to  plain- 
tUTs  case,  it  may,  in  the  absence  of  evidence  to  the 
contrary,  be  suppUed  by  presumption  that  persons 
of  mature  yeard  in  the  possession  of  their  senses 
are  ordinarily  prudent  and  will  exercise  ordinary 
4llIIffenoe  to  avoid  danger.  Lyman  v.  Boston  &  M. 
B.  Co.  (K.  H.)  U  L.  U.  A.  864. 

The  love  of  life  and  instinct  of  preservation  will 
stand  for  proof  of  care  until  the  contrary  appears. 
Cleveland  &  P.  K.  Co.  v.  Rowan,  66  Pa.  899. 

Contributory  neirligence  is  a  matter  of  defense 
«nd  must  be  pleaded  and  proved  in  order  to  escape 
ilabiilty.  Scblereth  v.  Missouri  Pao.  R.  Co.  96  Mo. 
4^14;  Huckshold  v.  St.  Louis,  L  M.  &  8.  B.  Co.  7  West. 
Bep.  704.  9U  Mo.  548. 

Unless  the  Jury  are  satisfied  by  affirmative  proof 
that  the  deceased  did  not  use  ordinary  care  defend- 
ant is  liable.  Philadelphia  &  T.  R.  Co.  v.  Ua^ran, 
47  Fa.  244. 

Overeomina  premtmption. 

The  presumption  is  not  overthrown  by  the  fact 
<if  injury  but  the  burden  is  on  defendant  to  rebut 
it.  Flynn  v.  Kansas  City,  St.  J.  &  C.  B.  B.  Co.  78 
Mo.  211. 

There  is  a  presumption  of  due  care  which  infer- 
ences from  circumstances,  in  the  al)senoe  of  direct 
proof,  may  overcome.  Bueschlnflr  v.  St.  Louis  Gas 
I^'gbt  Co.  78  Mo.  288, 89  Am.  Bep.  606. 

Where  there  is  no  direct  testimony  on  the  sub- 
ject the  presumption  will  prevail,  but  where  there 
is  affirmative,  direct,  and  credible  testimony  of 
'Oontrfbutory  negUgenoe  the  presumption  is  rebut- 
ted and  displaced.  Beading  ft  C.  B.  Co.  v.  Bitchle, 
108Pa.488. 

That  the  plalnttlf  has  the  onu$  of  showing  aiBrm- 
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atively  that  the  deceased  was  guilty  of  no  negli- 
gence at  the  time  of  the  injury,  is  in  one  sense  the 
rule;  it  is  true  that  negligence  on  his  part  would 
defeat  the  right  of  recovery,  but  to  call  witnesses 
to  declare  the  absence  of  such  negligence  before 
defendant  is  bound  to  answer,  is  not  required. 
But  if  negligence  appears  in  plalntlff*s  testimo- 
ny the  defendant  may  rest  on  it  as  securely  as  if 
proved  by  himself.  Cleveland  &  P.  B.  Co.  v.  Bow- 
an,  68  Pa.  899. 

The  absence  of  any  fault  upon  the  part  of  de- 
ceased may  be  mferred  from  the  circumstances  In 
connection  with  the  ordinary  habits  and  conduct 
and  motives  of  men.  The  natural  instinct  of  self  • 
preservation  in  the  case  of  a  sober  and  prudent 
man  stands  in  the  place  of  positive  evidence. 
Thomas  V.  Delaware,  L.  &  W.  B.  Co.  8  Fed.  Bep. 
728. 

5.  PresumpUon  of  ne^fl^gence. 

The  fact  that  a  person  traveling  on  a  highway 
comes  in  collision  with  a  train  on  a  railway  cross- 
ing is  of  itself  sufficient  to  suggest  a  presumption 
of  contributory  negligence  against  him.  In  a  suit 
for  such  mjuries  the  facts  and  circumstances  illus- 
trating the  conduct  of  the  injured  person  at  the 
timeof  the  accident  must  be  made  to  appear.  If, 
from  those,  the  inference  can  be  drawn  that  pix>per 
caution  was  exercised  it  may  be  said  that  the  pre- 
sumption of  contributory  negligence  has  been  af- 
firmatively removed.  Indiana,  B.  &  W.  B.  Co.  v. 
Greene,  8  West  Bep.  888, 106  Ind.  279. 

Where  deceased  fell  into  a  culvert  and  was  killed, 
and  the  evidence  showed  that  he  knew  of  the  cul- 
vert and  Its  surroundings  and  tliat  a  man  using  due 
care  might  easily  have  passed  it  in  safety,  there 
was  nothmg  that  would  Justify  a  recovery.  Tole- 
do, W.  &  W.  B.  Co.  V.  Brannagan,  76  Ind.  404. 

It  will  be  seen  that  these  cases  are  little  dlfTerent 
from  those  where  there  is  no  presumption  and  the 
burden  is  placed  on  plaintiff  to  prove  due  care. 
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and  vigilance  are  required  at  a  crossing  of 
extremely  dangerous  character,  as  this  was, 
by  all  parties,  trainmen  and  travelers  on  the 
highway,  than  at  a  place  where  there  are  no 
obstructions  to  interfere  with  sight  nnd  hear- 
ing, the  difference  between  the  parties  being 
that  ,the  trainmen  are  presumed  to  know  all 
about  the  peculiarities  of  the  intersection, 
while  the  travelers  on  the  highway  are  not 
presumed  to  have  the  same  knowledge. 
That  they  are  acquainted  with  the  crossing 
may  be  shown  of  course. 

As  there  was  testimony  which  would  have 
Justified  the  finding  that  defendant  was  negli- 
gent, the  real  question  resolves  itself  into  an 
inquiry  whether  the  proofs  conclusively 
established  defendant's  contention  that  Hen- 
drickson  coniributed  to  the  negligence  which 
caused  his  death.  This  depends  wholly 
upon  the  testimony  of  one  witness,  the  only 
one,  aside  from  the  engineer  and  fireman,  who 
saw  the  deceased  after  he  came  upon  defend- 
ant's right  of  way,  not  far  from  the  point, 
before  mentioned,  where  he  was  first  discov- 
erod  by  the  engineer.  This  witness  was  at 
least  thirty  rods  away,  upon  the  north  side 
of  the  track,  and  walking  in  the  direction  of 
the  scene  of  the  casualty.  He  testified  that 
Hendrickson  carefully  walked  his  team  down 
the  hill,  to  the  point  where  he  could  com- 
mand a  view  of  the  track  westerly,  some 
fifty  feet  from  the  rails,  and  just  at  that 
moment  the  locomotive  emerged  in  view  in 


the  cut  about  150  feet  away,  the  shorti 
shrill,  danger  whistles  were  at  once  given^ 
the  horses  &came  frightened  and  unmanage* 
able,  refu^  and  plunged  forward  toward 
the  rail,  notwithstanding  the  driver  tried  to 
control  them,  and  man,  wagon,  and  teami 
disappeared  from  his  view  in  the  dust  and 
smoke,  the  crash  of  the  collision  coming  in* 
stantly  to  his  ears.  This  witness  and  the  en- 
gineer and  fireman  were  greatly  at  variance 
as  to  the  manner  in  which  the  horses  were 
driven  towards  the  crossing,  and  as  to  their 
behavior  when  the  danger  signals  were- 
given,  but  these  differences  were  for  the^ 
jury  to  pass  upon. 

We  are  of  the  opinion  that  a  case  was- 
made  which  ought  to  have  been  submitted 
to  the  jury.  Where  a  railway  and  a  public 
road  intersect,  the  rights  of  the  traveler  and 
of  the  railway  company  are  regarded  as 
equal,  but,  of  course,  the  traveler  must 
yield  the  right  of  way  to  a  train  drawing 
near.  In  other  words,  if  a  traveler  on  the 
public  road,  having  had  an  opportunity  ta 
learn  in  an^  manner  of  the  approach  of  a 
railway  tram,  sustains  injuries  from  a  col- 
lision while  attempting  to  cross  the  rails 
when  the  train  is  crossing  the  highway,  he 
has  no  cause  of  action.  A  railway  company 
must  be  exonerated  when  a  collision  occurs 
at  an  intersection  with  a  public  road.  If  it 
has  used  such  reasonable  care  to  avoid  the 
collision  as  ordinary  prudence  would  sug- 
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e.  Where  no  presumption  ft  aUawed, 
In  case  a  person  is  found  killed,  tbe  rules  of  law 
iroverning  the  right  of  reoovery  are  the  same  as  in 
other  cases,  although  slfghter  evidenoe  of  compli- 
ance with  the  duty  cast  upon  plalntilT  may  be 
deemed  sufScient  than  where  the  injured  person  is 
alive  and  competent  to  testify.  Rodrian  v.  New 
York.  N.  H.  &  H.  B.  Co.  U6  N.  Y.  SS». 

Negligence  cannot  be  presumed.  Palmer  v.  New 
York  Cent  &  H.  R.  B.  Go.  112  N.  Y.  245. 

Under  this  rule  there  are  two  general  subdivis- 
ions, 1st,  where  the  burden  is  on  plaintiff;  2d, 
where  it  is  on  defendant. 

1.  Burden  cf  Tprocf  en  vHainbiff, 

Absence  of  contributory  negligence  is  a  part  of 
plaintifTB  case  and  tbe  burden  of  satisfying  the 
jury  upon  that  point  rests  upon  him.  Hart  v. 
Hudson  River  Bridge  Ck>.  84  N.  Y.  62;  Brunswick  v. 
Strllka,  80  111.  App.  186;  McDermott  v.  Third  Ave. 
B.  Go.  44  Hun,  107:  Prather  v.  Bichmond  &  D.  R, 
Co.  80  Ga.  427. 

Method  of  nutatning  Zmrden. 

In  Johnson  v.  Hudson  Blver  B.  Go.  20  N.  Y.  66. 75 
AuL  Dec.  875;  Denio«  X,  said:  *'  It  is  not  a  rule  of 
universal  application  that  the  plaintiflT  must  prove 
affirmatively  that  his  own  conduct  on  the  occasion 
of  the  injury  was  ca  u  tious  and  prudent.  The  Judge 
is  to  determine  whether  a  case  is  fit  for  the  delib- 
eration of  the  Jury,  not  by  the  application  of  any 
artificial  rule  respecting  the  onus  prohandU  but  by 
considering  the  facts  and  circumstances  in  evi- 
dence in  connection  with  the  ordinary  habits,  con- 
duct, and  motives  of  men.  The  Jury  must  eventu- 
ally be  satistled  that  plaintiff  did  not  by  any  negli- 
gence of  his  own  contribute  to  tbe  injury.  The 
evidence  to  establish  this  may  consist  in  that  of- 
fered to  show  the  nature  or  cause  of  the  accident 
or  in  any  other  competent  proof.  To  carry  the 
case  to  the  Jury  the  evidence  on  the  part  of  plain- 
tiff must  be  such  as,  if  believed,  would  authorize 
18  L.  li.  A. 


them  to  find  that  the  Injury  was  oooasioned  solely 
by  tho  negl  Igenoe  of  def en  dant.  It  is  not  absolute* 
]y  essential  that  plaintiff  should  give  any  afflrma* 
tive  proof  touching  his  own  conduct  on  the  occa* 
slon  of  the  accident.  The  character  of  defendants 
delinquency  may  be  such  as  to  prove  prima  fade 
tbe  whole  issue  or  tbe  case  may  be  such  as  to  make 
it  necessary  for  the  plaintiff  to  show  by  independ- 
ent evidenoe  that  he  did  not  bring  the  misfortune 
upon  himself. 

In  Tolman  v.  Syracuse,  B.  A  N.  Y.  R.  Co..  98  N.Y. 
206, 60  Am.  Bep.  649.  Finch,  X.  said:  **  The  burden 
of  establishing  afflrmaldvely  freedom  from  con- 
tributory negligence  maybe  sucoessfully  borne 
though  there  was  no  eye-witnesses  at  the  accident^ 
and  even  although  its  precise  cause  and  manner  of 
occurrence  are  unknown.  If,  in  such  case  the 
surrounding  facts  and  circumstances  reasonably 
indicate  or  tend  to  establish  thatthe  accident  might 
have  occurred  without  negligence  of  the  deoeased 
that  Inference  becomes  possible  in  addition  to  that 
which  involves  a  careless  or  willful  disregard  of 
personal  safety,  and  so  a  question  of  fact  may  arise 
to  be  solved  by  a  Jury  and  require  a  choice  between 
possible  but  divergent  inferences.  .^Jf  •  on  the  other 
hand,  those  facts  and  circumstandes,  coupled  with 
the  occurrence  of  the  accident,  do  not  indicate  or 
tend  to  establish  the  existence  of  some  cause  or  oc- 
casion of  the  latter  which  is  consistent  with  the 
exercise  of  proper  prudenoe  and  care,  then  the  in- 
ference of  negligence  is  the  onlyoae  left  to  be 
drawn  and  nonsuit  becomes  inevitable. 

Although  there  are  many  expressions  in  the  New 
York  decisions  which  do  not  fully  accord  with  what 
is  said  above,  those  two  cases  state  with  a  fair  de- 
gree of  accuracy,  the  rules  which  have  governed 
tbe  disposition  of  the  cases.  Many  claims  have 
been  made  that  the  Johnson  Case,  supra^  has  been 
overruled.  It  has  never  been  done  directly,  and 
although  the  right  of  the  court  to  consider  the  hab- 
its, conduct,  and  motives  of  men  does  not  appear 
in  the  later  cases  that  statement  seems  not  far  dif- 
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ffcst.  If  it  has,  and  a  collision  ensue,  the 
fault  must  be  with  the  traveler  on  the  hiffh- 
way,  consisting  in  his  failure  to  exercise 
oriiinary  care.  In  such  cases  it  has  heen 
well  said  that  if,  as  a  matter  of  common 
knowledge  and  experience,  the  trial  court 
sees,  upon  the  undisputed  facts  in  the  case, 
that  the  injured  traveler  was  not  in  the  ex- 
ercise of  ordinary  care,  and  that  tlie  iniurv 
was  in  part  attributable  to  his  want  of  siich 
care,  it  will,  as  he  has  ^own  no  legal  cause 
of  action,  dismiss  the  case  or  direct  a  verdict 
against  him.  But  the  measure  of  ordinary 
care  is  so  variable  that  the  question  of  neg- 
ligence becomes  usually  and  peculiarly  a 
function  for  the  Jury,  and  the  courts  can  but 
rarely  declare  a  particular  act  to  be  con- 
clusive evidence  of  negligence.  And  that 
is  precisely  what  was  done  in  this  instance, 
the  ruling  being  the  same  as  if  Mr.  Hen- 
drickson's  view  of  the  railway  and  the  com- 
ing train  had  been  wholly  unobstructed  as 
he  came  down  the  hill  towards  the  crossing. 
A  plaintiff  administrator  is  not  required  in 
all  cises  of  this  character  to  prove  affirma- 
tively that  his  intestate  looked  or  listened. 
It  may  be  inferred,  in  view  of  the  circum- 
stances, that  the  deceased,  governed  by  the 
instinct  of  self-preservation,  did  what  a 
prudent  man  ordinarily  would  do  to  save 
his  life.  See  Pennsylvania  R.  Co.  v.  Weber ^ 
76  Pa.  157,  18  Am.  Rep.  407. 
It  was  demonstrated  that  Hendricksou  was 


in  a  position  or  situation  extremely  perilous 
to  him,  and  which  he  had  not  been  cau- 
tioned to  avoid,  if  we  are  to  believe  plain- 
tiff's witnesses,  before  he  had  reached  a 
point  in  the  public  road  where  the  train  waa 
visible,  or  when  looking  for  it  would  have 
availed.  This  situation  or  position  became 
dangerous,  not  by  the  simple  act  of  Mr. 
Hendricksou  in  driving  there,  but  through 
the  neglect  of  defendants'  servants  to  give 
the  warning  signals  required  by  law  (sec. 
848,  Penal  Code)  in  reason  to  prevent  hii 
near  approach,  and  it  was  made  still  mora 
perilous  by  the  short,  sharp  danger  whistle 
made  necessary  by  reason  of  the  neglect  be- 
fore mentionea,  blown  in  such  close  proxim- 
ity to  the  horses  as  to  frighten  and  cause 
them  to  plunge  forward  upon  the  tracks 
directly  in  front  of  the  destructive  force. 

As  was  said  in  Pennsylvania  B.  Co.  y. 
Ogier,  85  Pa.  71,  78  Am.  Dec.  823 :  *•  If 
there  was  no  notice  by  blowing  the  whistle, 
a  thin^  required  to  be  dono  before  reaching 
the  point,  and  usually  done,  a  traveler  ac- 
customed to  expect  this  would  not  only  not 
be  so  likely  to 'look  out  for  danger,  or  be  in 
such  preparedness  to  avoid  it,  as  he  other- 
wise might  have  been,  and  this  without  any 
culpable  negligence  on  his  part;  for  if  by 
the  neglicrence  or  omission  of  those  in  charge 
of  the  train  his  vigilance  was  allayed,  they 
are  not  at  liberty  to  impute  the  consequences 
of  their  acts  to  his  want  of   vigilance,  a 


ferent  from  tbe  one  Id  the  Tolman  Case  whioh  per- 
mits the  case  to  go  to  the  Jury  if  the  surrouodinff 
circumstances  reasonably  indicate  that  tbe  acci- 
dent migrht  have  occurred  without  negllffence  of 
the  deceased. 

Tbe  editor  of  tbe  Albany  Law  Journal  after  a 
careful  examination  of  all  the  cases  decided  at  that 
time.  Vol.  20,  p.  960,  states  his  understanding  of  the 
New  York  rule  as  follows:  "  If  on  the  plain  tiff  *»  af- 
ftrmatl re  evidence  it  dearly  appears  that  he  him- 
self was  materially  negligent  he  may  be  nonsuited; 
otherwiM  the  defendant,  if  negligence  on  his  part 
has  been  shown,  must  give  proofs.  If  on  the  whole 
case,  it  clearly  does  not  appear  that  the  plaintiff 
was  free  from  negligence  he  may  k)e  nonsuited;  but 
if  the  evidence  is  conflicting  the  case  must  go  to 
tbe  Jury.** 

Direct  evidence  to  disprove  negligence  is  not  re- 
quired in  the  first  instance.  Button  v,  Hudson 
River  K.  Co.  18  N.  Y.  248. 

Eridenoe  of  due  care  may  be  given  by  showing 
eircumstanoes  from  which  the  inference  is  fairly 
to  be  drawn  that  such  fact  existed.  Hart  v.  Hud- 
son  River  Bridge  Co.  80  N.  Y.  6xS. 

Tbe  burden  may  be  bustained  by  direct  testimony 
or  by  presumptions  arising  from  facts  and  circum- 
stances already  proved  in  the  cose.  Donaldson  v. 
Mississippi  &  If.  R.  Co.  18  Iowa,  289, 87  Am.  Dec.  881; 
Greenleaf  v.  nUnois  Cent.  R.  Co.  29  Iowa,  47, 4  Am. 
Rep.l8L 

The  burden  Is  on  plaintiff  of  showing  that  the 
injury  occurred  without  fault  on  tbe  part  of  the 
person  injured  or  of  giving  evidence  from  which 
tbe  jury  may  infer  that  he  was  without  fault  and 
tliat  his  act  did  not  contribute  to  the  casualty. 
Rodrian  v.  New  York,  N.  U.  ft  H.  R.  Co.  126  N.  Y. 

fin. 

In  sach  cases  the  fact  of  due  care  may,  and  In 
most  instances  can,  only  be  established  by  reason- 
able Inference  from  the  attending  circumstances 
proved  in  the  case,  whioh  inferences  are  to  be 
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drawn  by  the  jury.    Mulligan  v.  New  York  Cent. 
&  H.  R.  R.  Co.  88  N.  Y.  8.  R.  584. 

In  Mayo  v.  Boston  &  M.  R.  Co.  104  Mass.  140,  in 
which  the  injured  person  was  not  killed,  the  court 
said  that  the  burden  of  showing  due  care  need  not 
necessarily  be  borne  by  aflBrmative  testimony.  If 
the  evidence  to  show  defendant*s  negligence  ex« 
eluded  fault  on  the  part  of  plaintiff  the  proposition 
of  due  care  was  established. 

FaUbare  of  ntli. 

In  the  absence  of  evidence  of  due  care  the  action 
cannot  be  maintained.  Barstow  v.  Old  Colony  B. 
Co.  3  New  Eng.  Rep.  746, 148  Mass.  635;  Wakelin  v« 
London  &  8.  W.  R.  Co.  L.  R.  12  App.  Cas.  4L 

In  the  absence  of  proof  of  due  care  a  nonsuit 
should  he  granted.    Becht  v.  Corbin,  92  N.  Y.  858. 

There  can  be  no  recovery  where  the  circum* 
stances  of  the  aosident  are  not  sufficiently  disclosed 
to  warrant  any  inference  upon  the  question  of 
care  or  negligence.    Crafts  v.  Boston,  109  Mara.  519. 

An  action  cannot  be  maintained  for  the  death  of 
a  brakeman  by  falling  from  a  moving  train,  if  the 
evidence  wholly  fails  to  show  how  he  fell  and  what 
he  was  doing  at  the  time.  Corcoran  v.  Boston  A  A. 
R.  Co.  188  Mass.  607;  Riley  v.  Connecticut  River  B. 
Co.  185  Mass.  292. 

When  a  person  has  been  killed  at  a  railroad 
crossing  and  there  are  no  witnesses  of  the  accident, 
the  circumstances  must  be  such  as  to  show  that 
the  deceased  exercised  proper  care  for  his  own 
safety.  When  the  circumstances  point  just  as 
much  to  the  negligence  of  the  deceased  as  to  its  ab- 
sence, or  point  in  neither  direction,  the  plaintiff 
should  be  nonsuited;  the  presumption  that  every 
person  will  take  of  himself  from  regard  to  bis  own 
life  and  safety  cannot  take  the  place  of  proof. 
Cordell  v.  New  York  Cent,  ft  H.  R.  R.  Co.  76  N.  Y* 
882. 

When  plaintiff  offers  no  evidence  that  he  was  la 
the  exercise  of  care,  but  on  tbe  contrary  tbe  whol* 


see 
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•quality  of  which  thej  deprived  him."  As- 
suming, then,  as  we  must,  for  the  iury 
mighi  have  so  determined,  that  no  caution- 
4U*y  or  warning  signals  were  given,  it  must 
be  held  that  if,  by  reason  if  this  omission 
or  neglect  on  the  part  of  defendants*  ser- 
vants, Mr.  Hendrickson  was  led  to  be  less 
vigilant  when  drawing  near  to  the  railway, 
his  view  along  the  tracks  being  obscured 
until  he  reached  a  place  or  situation  in 
which  his  life  was  jeopardized  and  finally 
lost,  his  want  of  vigilance  cannot  be  pro- 
nounced culpable,  or  concurring  negligence 
as  a  matter  of  law.  It  is  not  an  absolute 
answer  to  the  claim  for  redress  made  by 
his  legal  representative  that,  notwithstand- 
ing the  alleged  omission  of  cautionary  sig- 
nals by  the  persons  in  charge  of  the  loco- 
motive, he  might,  by  the  exercise  of  greater 
vigilance,  have  discovered  the  approaching 
train,  if  he  had  foreseen  a  violation  of  the 
statute,  instead  of  relying,  perhaps,  on  its 
observance.  Ernst  v.  Hudsan  River  B,  Co, 
«5  N.  Y.  9,  90  Am.  Dec.  761. 
In  respondent's  brief,  reference  has  been 


frequently  made  to  the  excellent  opportunity 
there  was  for  observing  the  line  or  railway 
as  a  person  on  the  public  road  journeyed 
easterlv  from  Darwin  towards  King's  cross- 
ing. When  so  journeying,  and  with  a  cross- 
ing of  the  track  to  be  made,  it  would  be  the 
duty  of  the  traveler  to  be  watchful,  and  at 
all  times  to  exercise  ordinary  care ;  but  the 
fact  that  for  two  or  three  miles  along  the 
road,  and  before  reaching  the  point  where 
the  view  was  obstructed,  Mr.  Hendrickson 
might  have  seen  the  train  had  he  looked 
to  the  rear  some  distance,  was,  at  most,  a 
simple  circumstance  to  be  considered  by  the 
jury  when  considering  the  claim  that  he 
ought  to  have  seen  the  train  in  ample  time 
to  avoid  the  collision.  While  the  view  for 
some  two  or  three  miles  west  of  the  cut  was 
not  interfered  with,  it  was  greatly  obstruct- 
ed for  a  distance  of  more  than  1,000  feet, 
just  at  the  point  where  the  opportunities  for 
observation  were  most  needed,  and  are  or* 
dinarily  regarded  and  made  useful.  Of 
course,  if  the  train  was  within  range  of  the 
traveler's  vision,  as  he  looked  over  or  be- 


«viilenoe  on  which  the  case  rests  shows  that  he  was 
careless,  the  court  may  rightfully  Instruct  the  Jury 
as  a  matter  of  law  that  t-he  action  oanuot  be  main- 
tained.  GkifaaRaD  v.  Boston  ft  L.  B.  Co.  1  Allen, 
187, 79  Am.  Dec.  724. 

The  case  will  not  be  taken  from  the  Jury  If  the 
facta  proved  fall  short  of  requiring  as  the  sole  In- 
f  erence  from  them  that  a  want  of  ordinary  care  on 
the  part  of  the  Intestate  contributed  to  the  in- 
jury.*' Palmer  v.  New  York  Cent  &  U.  K.  B.  Co. 
112  N.  Y.  245. 

Avplieatiaru  of  the  rule. 

Where  a  person  attempting  to  deliver  coal  at 
a  court-house  was  killed  by  the  iron  grrating  cover- 
ing the  area  falling  upon  him,  and  there  was  notb- 
ing  to  Show  how  he  happened  to  be  so  situated  as 
to  be  caught  by  it,  the  Jury  were  permitted  to 
draw  the  inference  that  the  proper  discharge  of 
his  duties  called  him  there.  Galvln  v.  New  York, 
112  N.  Y.  223. 

Where  a  woman  was  killed  at  a  crossing  while 
tiding  with  her  husband  who  was  guilty  of  negli- 
gence, and  the  evidence  did  not  disclitee  what  her 
actions  were  previous  to  and  at  the  time  of  the  in- 
Jury,  the  Jury  were  left  to  infer  her  probable 
course  of  action  and  whether  or  not  it  was  negli- 
gent Hoag  V.  New  York  Cent  &  H.  R.  H.  Co.  Ill 
N.Y.20e. 

Where  a  laborer  on  a  railroad  was  engaged  in 
cleaning  snow  from  a  street  cro38ing  and  an  engine 
backed  down  upon  and  killed  him,  the  court  ruled 
that  it  was  for  the  Jury  to  determine  what  infer- 
ences should  be  drawn  from  the  facts  and  circum- 
stances disclosed  by  the  evidence.  Wail  v. 
Delaware,  L.  &  W.  R.  Co.  54  Hun,  454. 

Where  a  night-watchman  was  found  dead  at  the 
bottom  of  an  area,  the  court  said  tbat  plaintiff  had 
furnished  the  Jury  with  nothing  from  which  they 
could  Infer  the  freedom  of  the  intestate  from  fault 
They  were  simply  furnished  with  food  for  specula- 
tion and  that  would  not  do  for  the  basis  of  a  ver- 
dict   Bond  V.  Smith,  113  N.  Y.  385. 

Where  a  person  going  to  a  railroad  station  was 
killed  by  a  car  running  in  on  a  switch,  and  the  cir- 
oumstances  under  which-  he  was  struck  were  not 
developed,  and  there  was  nothing  iu  the  evidence 
which  tended  to  show  due  care  or  the  want  of  it 
on  his  part  the  court  said  that  it  la  impossible  to 
Infer  from  the  e\idenco  offered  that  he  exercised 
the  care  and  circumspection  properly  to  be  de- 
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raanded  from  one  in  his  situation  and  that  the 
action  could  not  be  maintained.  Hinckley  v.  Cape 
Cod  R.  Co.  120  Mass.  202. 

How  fear  jury  may  draw  inference  of  due  cons. 

In  Chase  v.  Maine  Cent  R.  Co.,  77  Me.  68, 52  Am. 
Rep.  746,  the  court  said  that  the  fact  of  a  natural 
Instinct  of  men  to  preserve  themselves  from  injury 
was  not  evidence  and  was  no  more  than  an  accom- 
paniment or  appurtenance  of  evidence.  It  may 
have  some  influence  on  the  Interpretation  of  facts 
affirmatively  proved.  It  pertains  to  those  natural 
laws  in  connection  with  which  all  evidence  may  be 
weighed.  Taken  singly.  It  does  not  constitute 
proof  or  shift  the  burden.  It  may  give  character 
or  force  to  facts  already  proved.  It  Is  a  mode  of 
rcnsouing  upon  the  evidence. 

In  weighing  the  circumstances  It  may  be  assumed 
that  all  creatures  are  denrousof  preserving  their 
lives  and  keeping  their  bodies  from  haim.  Morri- 
son V.  New  York  Cent  &  H.  R.  R.  Co.  63  N.  Y. 
643. 

In  connection  with  the  facts  and  circumstances 
of  the  case  it  is  competent  for  the  Jury  to  infer  the 
absence  of  fault  on  the  part  of  the  deceased  from 
the  general  and  well  known  disposition  of  men  to 
talrecareof  themselves  and  to  keep  out  of  the 
way  of  d*^culty  and  danger.  Northern  Cent  R. 
Co.  V.  Sti.^,  29  Md.  420,  i»  Am.  1  'eo.  545, 31  Md.  357, 
100  Am.  Dec.  70. 

The  inference  of  care  is  only  warranted  when 
circumstances  are  shown  which  fairly  indicate 
car«^  or  exclude  the  idea  of  negligence.  Hinckley 
V.  Cape  Co^  R.  Co.  120  Mass.  202. 

The  Jury  cannot  be  permitted  to  assume  that  the 
deceased  had  not  omitted  the  precautions  which  a 
prudent  roan  would  take  in  the  presence  of  known 
danger.    Riordan  v.  Ocean  S.  S.  Co.  124  N.Y.  665. 

While  want  of  contributory  negligence  may  be 
established  by  inference  drawn  from  the  oircum- 
siances,  such  an  inference  may  not  be  drawn 
simply  from  a  presumption  that  a  person  exposed 
to  danger  will  exercise  care  and  prudence  in  r^ 
gard  to  his  own  safety.  Wiwirowskl  v.  Lake  Shore 
&  M.  S.  R.  Co.  124  N.  Y.  420. 

Where  a  person  was  seen  going  toward  a  rail- 
road track,  and  shortly  afterward  bis  body  was 
found  in  a  cattle-guard  after  having  been  struck 
by  a  train,  the  court  said  that  there  waa  nothing 
to  show  absence  of  negligence  on  his  part  **Doubt- 
tess  the  Jury  might  Infer  that  the  deoeaaed  waa 
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tween  the  plies  of  earth,  small  trees,  and 
other  obstructions  between  the  track  and  the 
highway,  it  would  be  seen,  but  it  would 
remain  unseen  and  unobserved  unless  it  was  at 
the  exact  place  commanded  by  a  view  from 
that  precise  point  of  observation.  The  view 
«nd  the  presence  of  the  train  would  have  to 
concur  as  to  time  and  place. 

Nearly  all  of  plaintiff's  witnesses,  resi- 
•dents  of  that  immediate  locality,  testified 
ihmt»  although  no  signals  were  sounded  for 
the  croflsing.  they  heard  the  train  coming 
from  the  time  it  left  Darwin  station,  some 
three  miles  west;  and  from  this  it  is  main- 
tained by  respondent  that  had  the  deceased 
listened,  as  was  his  duty,  when  he  ap- 
proached the  crossing,  he,  too,  would  have 
heard  it  coming,  and  would  have  been 
warned  in  ample  time  to  prevent  his  driving 
fio  near  the  rails.  The  fact  that  tlic  switt 
coming  of  the  train  was  clearly  manifested  to 
the  witnesses  by  the  noise  it  made  when  run- 
ning, conclusively  established,  it  is  arcrued, 
thai  the  deceased  failed  to  listen,  or,  listen- 
ing, neglected  to  pay  attention  to  the  obvious 


wamino^  of  imminent  danger.  But  in  this 
contention  respondent's  counsel  overlooked 
two  conditions,  both  present,  which  might 
have  a  bearing  upon  the  matter :  First,  that 
Mr.  Hendric&on  was  in  an  empty  lumber 
wagon,  which  must  have  made  more  or  less 
noise  as  it  was  driven  along ;  and,  second,  and 
of  more  moment  probably,  that  al  1  of  these  w  i t- 
nesses  were  well  acquainted  with  the  move- 
ments of  this  particular  train,  knew  when  it 
might  be  expected  at  Darwin  station,  as  well 
as  at  the  crossing,  while  some  of  them  were 
paying  special  attention  to  its  coming  on 
that  occasion.  A  stranger  to  the  neighbor- 
hood and  to  the  movements  of  this  train  would 
not  be  expected  to  know  that  ti  train  was 
approaching  Kind's  crossing  from  the  west 
simply  because  it  whistled  and  blew  off 
steam  at  Darwin,  or  because  its  approach 
was  apparent  to  those  who  knew  all  about 
its  running  time  and  movements. 
Order  reversed. 

GilflUany  Ch.   Jl,    absent,  sick,  did  not 
sit. 


^govemed  by  the  natural  Instinct  of  self -preserva- 
tion and  would  not  pu;  himself  recklessly  and  con- 
sciously in  peril  of  death;  but  that  no  pi-esumption 
exists  in  the  absence  of  proof  that  he  was  ezorcls- 
Inir  due  care  at  the  time.  Rejmolda  v.  New  York 
<9eat  &  H.  R.  R.  Co.  58  N.  Y.  2&& 

Special  cfreumstanrcs  which  rdtevefrom  care. 

It  seems  that  the  evidence  of  due  care  may  be 
less  strong  in  cases  where  the  defendant  has  by  his 
conduct  JustiQud  the  decedent  in  taking  the  course 
which  resulted  In  his  death.  Newell  v.  Kyao,  40 
Han.  2e6:  Palmer  v.  Kew  York  Cent  &  H.  K.  R. 
€o.  lis  N.  Y.  246. 

It  is  not  neceuary  to  show  that  a  passenger  was 
free  f  i*om  negligence.  McKImble  v.  Boston  Sc  M. 
a.  Co.  139  Moss.  542. 

Evidence  of  due  care  on  the  part  of  a  passenger 
«nay  be  less  strong  when  the  injury  is  caused  by 
the  carrier  than  though  there  was  no  relation  be- 
tween them.  Parsons  v.  New  York  Gent.  &  H.  R. 
R.  Co.  8  L.  R.  A.  683. 118  N.  Y.  383. 

Where  a  person  in  attempting  to  oroM  a  railroad 
track  after  dark  was  struck  and  killed  by  a  train 
Tanning  down  grade  without  steam  and  with  no 
lights  or  signals  as  it  approached  the  crossing,  de- 
fendant insisted  that  since  there  was  no  witness  to 
testify  that  deceased  looked  or  listened  when  he 
approached  the  crossing  it  must  be  assumed  that 
he  did  not,  and  that  such  omission  was  negligence 
<on  bis  part;  but  the  court  ruled  that  it  was  only 
where  it  appeared  from  the  evidence  tbat  he  might 
have  seen  had  he  looked,  or  might  have  heard  had 
lie  listened,  that  the  Jury  was  authorized  to  find 
that  he  did  not  look  and  did  not  listen.  SmedJs  v. 
Brooklyn  A  R.  B.  R.  Co.  88  N.  Y.  19. 

Olreumttances  showing  neoliQsnce, 

The  very  happening  of  the  accident  may  nega- 
tive the  existenoe  of  due  care.  Rioeman  v.  Have- 
oeyer,  84  N.  Y.  647. 

When  the  only  theory  upon  which  the  deceased 


could  have  been  on  the  track  was  that  either  he 
did  not  see  the  train,  or  did  not  stop  when  he 
should  have  done  so,  either  of  which  would  have 
been  negligence,  a  nonsuit  should  have  been 
granted.  Connelly  v.  New  York  Cent,  ft  H.  R.  R. 
C0.88N.  Y.84A. 

It  will  be  presumed  that  deceased  did  not  look, 
if  by  looking  he  could  have  seen  the  approach  of 
the  train  and  escaped.  Wilcox  v.  Rome,  W.  &  O. 
R.  Go.  80  N.  Y.  858,  100  Am.  Dec  44D;  Havens  v. 
Erie  R.  Co.  41 N.  Y.  296;  Nicholson  v.  Erie  R.  Co.  Id. 
625;  Harty  v.  Central  R.  Co.  of  N.  J.  42  N.  Y.  468; 
Madden  v.  New  York  Cent.  &  H.  R.  R.  Co.  47  N.  Y. 
666;  Mitchell  v.  New  York  Cent.  R.  Co.  64  N.  Y. 
665. 

Where  the  only  reasonable  way  of  accounting 
for  the  collision  is,  that  deceased  did  not  look  or 
listen  for  the  approaching  train,  it  wiU  be  pre- 
sumed that  he  did  not  do  so  and  he  can  not  recover. 
Brown  v.  Milwaukee  &  St.  P.  R.  Co.  22  Minn.  165; 
State  V.  Maine  Cent.  R.  Co.  76  Me.  897,  49  Am.  Rep. 
eSSL 

Sb  Burden  on  defendanL 

Although  the  general  rule  is  that  the  burden  Is 
on  plaintiff  to  make  a  case  which  will  leave  him 
blameless,  he  need  not  in  all  cases  prove  afflrma* 
tively  that  he  exercised  ordinary  care  and  dili- 
gence. In  the  absence  of  any  direct  proof  the 
Jury  are  at  liberty  to  infer  ordinary  care  from 
all  the  circumstances  of  the  ease.  To  hold  other- 
wise would  be  to  presume  negligence  on  the  part 
of  one  in  excuse  of  negligence  on  the  part  of  an- 
other. If  the  plaintiff  makes  a  case  which  does 
not  charge  him  with  negligence  the  case  must  go 
to  the  Jury.    Gay  v.  Winter.  84  Cal.  164. 

Later  California  cases  have  placed  the  burden  of 

showing  contributory  negligence  on  defendant 

McQuilken  v.  Central  Pac.  R.  Co.  60  Cal.  7;  Mao- 

Dougall  V.  Gentral.R.  Co.  68  OaL  434. 

H.  P.  F. 
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LOUISVILLE    &    NASHVILLE    R.  CO. 

Appt., 

Dora  NORTHINGTON. 
{ TeniL ) 

1.  Showing  that  loose  boxes  placed  by 
the  foreman  of  a  gtukg  of  railroad 
laborers  npon'a  ear  to  be  pushed  alonif 
the  track  by  a  hand-car  and  remaining 
in  his  charge*  came  in  contact  with  a 
station  platform  while  the  oare  were  In 
motion,  cauBing^  injury  to  an  employ^  on  a  hand- 
oar,  makes  out  a  prima  facie  oase  of  nesrllgenoe 
for  which  the  company  is  responsible  without 
showinipthat  the  foreman  could  have  prevented 
the  boxes  slippinflr  or  that  the  slipplnr  was  not 
caused  suddenly  by  a  Joint  in  the  rails. 

8.  ▲  negligent  ii^Jnry  to  one  having  an 
incurable  disease  followed  by  his 
death  Aimishes  a  good  canse  of  action 
If  the  death  was  materially  hastened  by  reason  of 
the  injury  as  an  efDcient  cause;  but  not  if  death 
was  Inevitable  in  a  short  time  from  the  disease 
and  the  injury  was  so  slight  as  to  simply  aggra- 
vate the  disease  which  remains  the  cause  of 
death. 

(December  19,  1881.) 

APPEAL  by  defendant  from  a  Judgment  of 
the  Circuit  Court  for  Montgomery  County 
Id  favor  of  plaintiff  in  an  action  brought  to 
recover  damages  for  personal  injuries  result- 
ing in  death  and  alleged  to  have  been  caused 
by  defendant's  negligence.    Affirmed, 


The  facts  are  stated  in  the  opinion. 
Mewr$,    Leech    ft  Sava^^  and   T.  Lt. 
Yancey  for  appellant. 
Messrs,  West  ft  Barney  for  appellee. 

Snodfl^ass*  /•,  delivered  the  opinion  of 
the  court: 

The  defendant  in  error  sued  and  obtained  a. 
▼erdict  for  $5,000  damages  of  tbe  Louisville  & 
Nashville  Railroad  Company  for  tbe  negligent 
killing  of  her  husband,  rending  a  motion, 
for  a  new  trial,  $3,000  of  this  amount  was  re- 
mitted, and  judgment  was  rendered  for  the- 
plaintiff  for  $8,000.  The  railroad  company^ 
appealed. 

Several  errors  are  assigned,  the  first  being- 
that  there  was  no  evidence  of  negligence.  The 
accident  occurred  on  a  handcar  running  from 
a  point  north  of  Hampton  station,  in  Mont- 
gomery county,  to  a  point  south  of  said  sta- 
tion, where  tbe  hands  using  tbe  car  were  U^ 
resume  work  after  dinner,  this  being  just  be- 
fore. The  foreman  in  charge  of  the  work  or- 
dered the  men  (of  whom  Henderson  North ing- 
ton,  husband  of  plaintiff,  was  one)  to  get  on. 
the  hand-car  and  go  to  the  place  indicated. 
They  did  get  on  and  set  out  for  it,  pushing  be- 
fore them  a  truck  or  push-car  containing  two> 
dump  beds  or  boxes,  as  was  the  custom  in  such 
removals  from  place  to  place  for  work.  These- 
were  einpty,  and  there  was  no  way  to  fasteoi 
them.  The  foreman  stood  upon  them  with  a 
foot  in  each,  thus  holding  them  on.  The  hands 
rode  on  the  car,  and  worked  tbe  levers  propel- 
ling it.  In  attempting  to  pass  the  station  plat^ 
form,  one  of  these  boxes  struck  it,  and  was 


NOTB.— E^ect  0/  previous  disease  ot  person  injured 
on  liability  for  cavMno  the  injuries. 

The  measure  of  damages  for  personal  iujuries 
caused  by  ueflrllgeoce  is  the  injury  done  although  It 
might  not  have  resulted  except  for  a  disease  or 
peculiar  physical  condition  of  the  person  injured 
or  may  have  been  aggravated  thereby.  Lapleine 
V.  Morgans*  L.  &  T.  K.  &  S.  B.  Co.  1  L.  R.  A.  878,  40 
La.  Ann.  661;  Ohio  &  M.  B.  Co.  v.  Hecbt,  115  Ind. 
443:  Louisville,  N.  A.  &  C.  R.  Co.  v.  Jones,  7  West. 
Rep.  as,  108  Ind.  651;  Louisville,  N.  A.  &  C.  R.  Co.  v. 
Wood,  12  West  Rep.  808,  US  Ind.  544;  LouisviUe,  N. 
A.  ft  C.  R.  Co.  V.  Falvey,  1  West.  Rep.  868, 104  Ind. 
400;  Louisville,  N.  A.  &  C.  R.  Co.  v.  Snider,  8  L.  R. 
A.  484, 117  Ind.  486;  Baltimore  City  Pass.  R.  Co.  v. 
Kemp,  61  Md.  74;  Stewart  v.  Ripon,  88  Wis.  584; 
Mobile  &  O.  R.  Co.  v.  Mc Arthur,  48Mis9. 180;  Driess 
V.  Friederiok.  78  Tex.  460;  Allison  v.  Chicago  &  N. 
W.  R.  Co.  42  Iowa,  274. 

The  same  rule  has  been  applied  in  many  cases 
to  a  miscarriage  caused  by  personal  injuries  to  a 
pregnant  woman  or  by  frighteninff  her.  Hill  v. 
Klmbell,  7  L.  R.  A.  618,  76  Tex.  210;  Barbee  v.  Reese, 
60  Miss.  006;  Oliver  v.  LaValle,  36  Wis.  586:  Brown 
V.  Chicago,  M.  &  St.  P.  R.  Co.  54  Wis.  842,  41  Am. 
Rep.  41;  Shartle  v.  Minneapolis,  17  Minn.  806;  Fitz- 
patrick  V.  Great  Western  R.  Co.  12  IT.  C.  Q.  B.  645; 
Powell  V.  Augusta  &  8.  R.  Co.  77  Ga.  179;  Campbell 
V.  Pullman  Palace  Car  Co.  42  Fed.  Rep.  481. 

By  application  of  the  same  principle  proof  of  the 
pregnancy  of  a  woman  was  allowed  to  show  ag- 
gravation of  the  wrong  of  a  steamboat  carrier  in 
falling  to  stop  at  a  landing  for  passengrers  where  \ 
the  woman  was  waiting  to  take  passage  and  suf  •  { 
fered  from  exposure.  Helm  v.  McCaughan,  83 
Miss.  17,  66  Am.  Dec.  688.  But  see  Pullman  Palace 
Car  Co.  V.  Barkar,  4  Colo.  844,  34  Am.  Rep.  80. 

16  L.  H.  A. 

See  also  26  L.  R.  A.  46. 


The  principle  above  stated  is  illustrated  also  in. 
the  following  cases: 

The  fact  that  a  person  was  suffering  from 
Brifrhts^  disease  at  the  time  he  was  injured  does  not 
impair  his  rlgrht  of  recovery  against  the  party  i» 
fault  for  the  injury  althougrh  the  injury  wasairgra- 
vated  by  the  disease.  Louisville,  N.  A.  A  C.  R.  Co. 
V.  Snider,  supra. 

The  fact  that  a  person  injured  had  a  tendency  or- 
predisposltion  to  cancer  will  not  defeat  the  lia- 
bility of  the  party  causing  the  injury  for  a  cancer 
which  develops  as  a  result  of  It.  Baltimore  City 
Pass.  R.  Co.  V.  Kemp,  supra. 

The  aggravation  of  damages  from  an  injury  to  a 
person^s  arm  by  an  organic  scrofulous  tendency 
is  within  the  damages  for  which  recovery  may  be 
had  from  the  person  liable  for  the  injury.  Stewart 
v.  Ripon,  supra. 

So  a  person  predisposed  to  malarial,  scrofulou8« 
or  rheumatic  tendencies,  but  otherwise  in  good 
health,  may  recover  damages  for  the  development 
of  such  tendencies  in  an  action  for  wrongful  in- 
juries. Louisville,  N.  A.  &  a  R.  Co.  V.  Falvey, 
supra. 

A  passenger  subject  to  chronic  rheumatism  may 
recover  for  injuries  occasioned  by  a  carrier's  fault 
in  taking  him  beyond  his  destination  and  compel- 
ling him  to  walk  back  through  the  rain.  Mobile 
&  O.  R.  Co.  V.  McArthur,  supra. 

The  prior  fracture  of  a  leg  does  not  affect  the- 
measure  of  damages  recoverable  for  another 
fracture  caused  by  negligence.  Driess  v.  Frled- 
erick,  supra, 

A  previous  fracture  of  a  person^s  arm  will  not 
prevent  his  recovering  from  a  defendant  who  is  in- 
fault  for  an  injury  by  which  his  arm  isavain  brokeik 
and  his  shoulder  and  collar  bone  permanently  in> 
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ihTOwn  under  the  car,  stopping  it  suddenly. 
This  threw  deceased  against  the  lever,  and  Id- 
Jored  his  right  side.  Of  this  injury  it  is 
claimed  he  died.  This,  of  itself,  made  out  a 
<:aae  of  negligence.  If  the  foreman  allowed 
the  hozes  to  to  so  balanced  as  to  strike  a  plat- 
form on  the  road,  and  bring  about  this  injury, 
it  devolved  upon  the  company  to  show  that  it 
was  unavoidable,  or  not  the  result  of  negli- 
gence; but,  in  addition  to  this,  it  is  proven 
that  the  foreman  said,  at  the  time  of  the  aoci- 
-dent,  that  he  saw  the  dump-box  had  slip- 
ped, or  was  slipping,  but  did  not  think  it 
would  strike  the  platform, — thus  letting  the 
men,  without  warning,  take  the  risk  of  a  dan- 
ger he  foresaw  and  speculated  about.  The 
ar^ment  for  the  company  is  that  the  proof 
fails  to  show  that  the  foreman  could  have  pre- 
vented the  box  slipping,  or  that  it  did  not  slip 
suddenly,  when  the  car  passed  over  a  joint  in 
the  rails  at  the  place  of  the  wreck.  The  car 
having  struck  or  dump  box  thereon  having 
struck,  the  platform,  this  was  a  circumstance 
showing  negligence  (as  the  overturned  coach  in 
Stokes  V.  8altan$taU,  88  U.  8. 13  Pet.  181, 10  L. 
•ed.  115),  and  made  out  a  prima  facie  case,  which 
it  devolved  upon  defendant  to  meet  This  it 
not  only  did  not  do,  but  predicates  its  reliance 
for  reversal  on  weakness  of  plaintiff's  addi- 
tional affirmative  evidence  of  negligence.  It 
was  the  duty  of  the  foreman  representing  the 
company  to  see  that  it  was  so  placed  it  would 
not  strike  the  platform  naturally,  and  when  it 
^id  strike  it  then  devolved  upon  the  company 
to  show  that  this  was  not  the  result  of  any  neg- 
ligence. The  onui  was  not  upon  the  plaintffl 
to  show  why  it  struck  after  having  shown  that 
it  did  strike.    The  reason,  if  there  were  any 


proper  one  therefor,  should  have  been  shown 
by  the  defendant  to  remove  the  presumption 
of  negligence  arising  from  the  fact  of  collision. 
The  case  referred  to  in  88  U.  S.  18  Pet.  181, 10 
L.  ed.  115,  has  been  often  followed  in  this  state. 
The  remaining  error  to  be  noticed  in  the 
number  assigned  is  that  on  the  qualification  of 
a  proposition  submitted  by  defendant  to  the 
court  as  instruction  to  the  jury.  Though  the 
plaintiff's  intestate  died  about  a  month  after 
the  injury,  and  there  was  evidence  to  sustain 
the  theory  that  his  death  was  the  direct  result 
thereof,  there  was  evidence  tending  to  show 
that  he  died  of  galloping  consumption,  of 
which  he  was  prol)ably,  though  not  very  visibly, 
affected  when  injured.  In  this  condition  of 
the  evidence  the  court  was  asked  to  charge  as 
follows:  *'  If  vou  find  that  the  company  was 
negligent,  and  the  deceased  was  injured  by  such 
negligence,  then  did  the  injury  cause  his  death, 
or  did  he  die  of  some  disease?  If  he  died  of 
the  injurv, — and  by  that  is  meant  the  injury 
producea  the  death,  or  produced  a  disease 
which  resulted  in  death,  or  so  weakened  the 
powers  of  deceased  as  to  render  him  unable  to 
resist  a  disease  of  which  he  might  otherwise 
have  recovered,  or  with  which  be  mieht  have 
lived  an  indefinite  time, — the  plaintiff  should 
recover.  But,  if  deceased  already  had  a  fatal 
disease  from  which  there  was  no  hope  of  re- 
covery, and  his  death  was  inevitable  from  that 
disease  in  a  short  time,  and  the  injury  was 
slight,  and  of  such  a  character  as  to  simply 
aggravate  the  disease,  and  he  died  of  the 
disease,  and  not  of  the  injury,  then  plaintiff 
cannot  recover  at  all,  for  this  is  a  suit  for  the 
death  of  deceased."  The  court  gave  this  in- 
struction  to   the  jury,  with  this   addition: 


Jured^even  if  the  latter  injiuy  would  not  have  been 
ceoeived  it  the  arm  had  tieeo  well  and  sound.  Al- 
lison V.  ChioaKO  &  N.  W.  R.  Co.  twpra. 

Where  an  injury  to  a  child  was  agirravated  by 
•«  latent,  hereditary,  hysterical  diathesis  which  had 
never  exhibited  itself  before  the  accident  and 
might  never  have  developed  but  for  it,  the  entire 
•damages  were  recoverable  from  the  party  whoee 
negligence  caused  the  accident.  Lapleine  v.  Mor- 
.gansL-ftX.  B.  ft  8.  B.Ck>.lL.  B.  A.  878,  40  La. 
Ann.  Ml. 

In  other  cases  similar  to  these  a  party  causing  an 
injury  has  been  held  liable  for  a  disease  developing 
•as  the  result  of  the  injury,  but  without  anything 
to  show  a  pr<)viou8  diseased  condition  or  tendency 
to  disease.  As  for  Instance  in  a  case  where  ery- 
sipelas develops  in  a  wound  or  in  consequence  of 
an  injury.  Dickson  v.  HoUister,  128  Pa.  421;  Hous- 
ton &  T.  a  R.  Co.  V.  Leslie,  57  Tex.  83. 

8o  where  pneumonia  supervened  causing  the 
death  of  a  boy  who  had  been  seriously  injured  by 
a  blow  on  the  head.  Beauchamp  v.  Saginaw  Min. 
Co.  60  Mich.  183, 45  Am.  Kep.  80. 

The  same  rule  was  applied  to  the  development 
of  catarrh  as  a  result  of  an  injury  to  the  nose  of 
a  person  who  never  had  catarrh  bef  or^.  Quacken- 
bush  V.  Chicago  &  N.  W.  R.  Co.  73  Iowa,  458. 

Of  coarse  there  is  no  question  that  a  disease 
which  supervenes  as  the  direct  result  of  an  injury  is 
to  be  regarded  as  part  of  it,  if  there  was  not  in  fact 
any  prior  diaeased  condition  or  tendency. 

Caiwino  (UaJOi  of  diwased  penon. 

The  distinction  taken  in  the  main  case  between  a 

-  slight  hastening  of  death  merely  by  aggravation  of 

the  disease  itself  consequent  upon  a  injury  and  a 

material  hastening  as  a  result  of  the  injury  to  a 

ieL.R.A. 


diseased  person  does  not  appear  to  have  been  made 
in  any  prior  case. 

A  statute  giving  an  aptlon  for  causing  death  was 
held  in  a  Missouri  case  not  to  extend  to  a  case 
where  the  death  of  a  person  already  mortally 
wounded  was  merely  hastened  but  *'not  caused** 
by  taking  him  as  a  passenger  on  a  railroad  train. 
The  court  said  that  the  statute  was  in  derogation 
of  the  common  law  and  must  be  construed  strictly. 
Jackson  v.  St.  Louis,  I.  M.  &  S.  R.  Co.  8  West.  Rep. 
288,  87  Mo.  422,  25  Am.  &  Eng.  R.  R.  Cas.  227. 

But  this  case,  unless  Umited  strictly  to  its  peculiar 
facts  and  so  harmonized  with  the  main  case,  is  not 
in  harmony  either  with  other  cases  as  to  death  or 
with  the  principle  of  the  great  bulk  of  the  cases 
concerning  lesser  injuries  as  shown  above. 

In  line  with  that  case  is  the  decision  that  liability 
for  wrongfully  causing  the  death  of  a  person  is 
not  defeated  by  the  fact  that  he  had  a  tendency  to 
insanity  or  disease  and  that  the  Injury  would  not 
have  caused  the  death  of  a  well  person.  Jefferson- 
ville,  M.  &  L  R.  Co.  v.  Riley,  88  Ind.  568. 

Also  that  death  from  a  disease  may  be  legally 
attributable  to  negligence  which  causes  an  Injury 
that  renders  a  person  more  susceptible  to  disease 
and  less  able  to  resist  it.  It  Is  not  necessary  that 
the  injiu>y  should  be  the  sole  or  direct  cause  of  the 
death  If  it  concurs  in  producing  death.  Terre 
Haute  &  I.  R.  Co.  v.  Buck,  96  Ind.  846,  49  Am.  Rep. 
168. 

This  accords  also  with  the  recognized  doctrine  In 
criminal  cases.  Com.  v.  Fox,  7  Gray,  585;  State  v. 
Morea,  2  Ala.  275. 

lAmitatUms  and  exceptions  to  the  rule. 

The  fact  that  a  person  who  is  Injured  was  at  that 
time  an  invalid  may  be  taken  into  account  in  de- 
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"  This  ifi  the  law,  but.  if  the  death  was  has- 
tened or  occurred  sooner  by  reason  of  the  in- 
jury than  it  otherwise  would,  then  the  injury 
was  the  cause  of  the  death."  It  is  objected 
that  the  addition  of  the  court  to  the  request 
submitted  is  not  the  law,  and  a  case  to  the  con- 
trary in  terms,  if  not  in  effect,  as  to  "  hasten- 
ing*^  the  death,  is  cited  in  25  Am.  &  Eng.  R. 
R.  Cas.  827.  The  case  is  from  Missouri,  and 
is  that  of  Jackaon  v.  8i.  Louia,  i.  M,  4t  8.  R, 
Co,,  87  Mo.  422, 8  West  Rep.  286.  There  the 
evidence  showed  that  a  mortally  wounded 
man  had  been  suffered  to  be  placed  upon  a 
train,  and  removed  from  the  place  where  he 
was  injured,  under  circumstances  of,  at  least, 
sHeht  negligence  on  the  part  of  the  conductor. 
The  court  charged  that  ''if  the  conductor  was 
informed  of  the  condition  of  the  wounded  man, 
and  knew  he  was  being  taken  against  his  will 
and  consent  of  plaintiff  (his  wife),  and  that  he 
was  80  taken  and  transported  from  Dexter  to 
Clay  county,  thereby  causing  or  hastening  his 
death,  the  jury  should  find  for  plaintiff."  He 
further  refused,  on  request  of  defendant,  to 
charge  "  that  if  the  wrongful  act  only  hastened 
the  death  of  Jackson,  and  was  not  the  cause  of 
same,  you  must  find  for  defendant."  The 
Supreme  Court  of  Missouri  on  appeal  held  that 
the  giving  of  the  first  and  refusal  of  second 
instruction  quoted  was  error. 

Under  the  facts  of  that  case^  with  the  brief 
and  summary  propositions  standing  as  they  do, 
the  case  may  be  right, — it  is  not  necessary  to 
determine  that  question, — but  the  char^  we 
have  here  is  not  the  same.  It  presents  m  the 
proposition  submitted  by  the  circuit  judge  all 
the  qualification  which  makes  the  use  of  the 
term  "hastened"  objectionable  in  the  Missouri 
case.  He  had  already  said  that,  ''if  the  in- 
jury was  slight,  and  of  such  a  character  as  to 
simply  aggravate  the  disease,  and  he  died  of 
the  disease,  and  not  of  the  injury,  then  plain- 
tiff cannot  recover."  He'  now  adds,"  but  if  the 
death  was  hastened  or  occurred  sooner  by  rea- 


son of  the  iniury,"  in  other  words,  if  the  death 
was  hastened  or  occurred  by  reason  of  the  in- 
jury, and  sooner  than  deceased  would  have- 
died  of  the  disease, — then  the  injury  was  the- 
cause  of  the  death,^that  Is,  of  the  death  when 
it  occurred,  at  another  and  different  time  thai> 
death  would  have  occurred  from  the  disease. 
This  must  be  true,  or  there  could  be  no  cause- 
of  an  earlier  death  than  that,  which,  nothing 
else  intervening,  would  have  produced  a  later 
one.  A  man  might  be  suffering  from  an  in- 
curable disease,  or  a  mortal  wound,  with  only 
two  days  to  live,  when  a  negligent  wrone-doer 
inflicted  upon  him  an  injury  which  in  his  con- 
dition of  debilitv  took  his  life,  or  developed 
agencies  which  destroyed  him  in  one  day,  and 
yet  the  latter  wrong  be  in  a  legal  sense  the 
cause  of  his  death,  though  it  only  hastened 
that  which  on  the  next  day  would  have  Inevit- 
ably happened.  We  think  the  proposition 
submitted  by  counsel,  and  qualified  by  the- 
wise  and  judicious  view  of  the  court,  an  ad- 
mirable statement  of  the  true  rule  on  tJiis  very 
delicate  question.  The  Supreme  Court  of 
Missouri  said  it  found  no  precedent  for  the  de- 
cision rendered  in  the  Jadcaon  Case,  and  there 
are  confessedly  few  reported  cases  that  touch 
upon  the  question.  Those  supposed  to  present 
an  antagonistic  view  are  embodied  and  dted  in  1 
Sedgw.  Damages,  8th  ed.  p.  160;  Baltimore  Ctt^ 
Paes,  B.  Go,  v.  Kemp,  61  Md.  74;  Beauchamp 
V.  Saginaw  Min.  Co.  50  Mich.  168,  45  Am. 
Rep.  80.  It  is  sufficient,  for  the  purpose  of 
this  opinion,  to  say  that,  treating  it  from  the 
stand; point  of  an  original  proposition,  we  were 
entirely  content  with  the  view  of  it  embodied 
in  the  instruction  submitted  as  qualified  by  the 
court  upon  the  facts  of  this  case.  That  quali- 
fication upon  the  proposition  put,  removed 
here  in  fact,  and  will  remove  hereafter,  in 
precedent,  all  danger  that  this  case  will  be  au- 
thority, or  treated  as  authority,  for  holding^ 
that  any  slight  aggravation  of  a  disease  is  a 
cause  of  death,  within  the  meaning  of  the 


terminin^  how  much  of  the  sulnequent  sufferinff 
and  111  health  is  to  be  attributed  to  the  injury. 
Robinson  v.  Waupaca,  77  Wis.  544. 

This  is  manifestly  just  on  any  theory,  as  suffer- 
inff  and  ill  health -which  would  bave  existed  in- 
dependent of  the  injury  cannot  constitute  an 
element  of  damages  for  causing  it. 

So  it  is  a  question  of  fact  for  the  Jury  to  deter- 
mine wbether  a  cancer  which  developed  on  a  per- 
son at  a  place  where  she  was  Injured  and  shortly 
after  the  Injury  was  a  result  of  the  injury.  Balti- 
more City  Pass.  R.  Co.  v.  Kemp,  61  Md.  74. 

If  a  person  Injured  was  already  suffering  under 
permanent  disability,  his  recovery  for  the  Injury 
Is  only  for  the  additional  disability  resulting 
therefrom.  Whelan  v.  New  York,  L.  K  &  W.  R. 
Co.  88  Fed.  Rep.  15. 

The  decisions  Just  cited  are  plainly  in  harmony 
with  the  line  of  decisions  given  at  the  beginning  of 
this  note,  and  merely  show  the  true  application  of 
the  rule.  Evidently  the  same  should  be  said  In  re- 
gard to  the  following  language  of  the  court  in  a 
Georgia  case,  where  it  is  said:  '*  A  tort  to  health 
already  impaired  cannot  be  redressed  except  by 
giving  damages  for  any  further  impairment  and 
for  any  obstruction  occasioned  by  the  tort,  to  re- 
covery from  existing  maladies."  Also  "Where  the 
subject  of  a  tort  is  already  diseased  the  question 
should  be  how  much  if  any  the  tort  contributed  to 
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aggravate  or  protract  the  disorder.  This  was  said 
in  condemnation  of  an  instruction  to  the  Jury 
denying  a  right  to  damages  so  far  as  prior  sickness- 
or  disorder  contributed  to  plaintifl^s  unsound  con- 
dition after  the  tort    Bray  v.  Xiatham.  81  Ga.  tt40. 

But  in  conflict  with  the  above  current  of  decis- 
ions  it  is  decided  in  a  Colorado  oase  that  the  in- 
creased risk  of  injury  resulting  from  the  fact  that 
she  is  '^unweU**  must  be  taken  by  a  woman  who  i» 
a  passenger  on  a  railroad  train  and  the  carrier  is 
not  liable  for  a  long  sickness  which  results  from, 
her  exposure  when  compelled  to  leave  a  burning 
car  only  half  clad,  if  the  ^ckness  would  not  have  re- 
sulted except  for  her  condition  at  the  time  of  the 
exposure.  Pullman  Palace  Car  Co.  v.  Barker,  i 
Colo.  814, 84  Am.  Rep.  80. 

So  an  English  decision  which  has  been  frequently 
disapproved  in  this  country  holds  that  illness  caused 
by  a  cold  which  is  caught  by  a  passenger  in  a  driz- 
zling wet  night  during  a  walk  to  her  home«  which 
was  rendered  necessary  by  the  carrier^s  fault  Ib  not 
within  the  damages  for  which  she  can  recover  al- 
though recovery  is  allowed  for  the  inconvenience 
caused.  The  court  said  the  action  must  be  regarded 
as  one  upon  contract  and  the  damages  limited  to- 
what  could  bave  been  reasonably  within  the  oon-> 
temptation  of  the  parties.  Hobbs  v.  London  &  8.^ 
W.  R.  Co.  L.  R.  10  Q.  a  lU.  B.  A.  R. 
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gtatute.  The  circuit  Judge  had  already 
diarged  upon  the  propriety  of  reducing  dam- 
ages according  to  expectation  of  life,  and  had 
JusUv  ezerci^^d  his  Judgment  and  discretion  in 
requiring  a  remission  if  the  judgment  was  to 


stand,  there  bein^  no  grossly  negligent  or  wan^ 
ton  conduct  in  bringing  about  the  Injury. 

We  are  satiafied  wWi  the  Judgment,  and  it  i^- 
af/lrmed,  "with  costs. 


WEST  VIRGINIA  SUPREME  COURT  OP  APPEALS. 


M.  A.   MANNING,  Admr.,  etc.,   of  A.  D. 
Wool  wine.  Deceased,  Plff.  in  Err., 

V. 

CHESAPEAKE  &  OHIO  R.  CO. 


(. 


.W.Va. ) 


*1.  A  person  who*  wifhout  invitation, 
▼isits  a  telei^aph  oflloo  merely  for  the 
porpoee  of  paying  a  fHendly  call  to 
the  operator,  which  of&oe  Is  owned  and  oo- 
cupJed  by  a  railroad  comDany  for  Its  own  pur- 
poses and  con  venleDce,and  which  is  located  on  Its 
land  and  near  its  track,  from  which  occasional 
measaxes  are  sent  and  received  for  outside  par- 
ties for  pay.  Yislts  said  oflloe  as  a  mere  volun- 
tary licensee,  subject  to  the  concomitant  risks 
and  perils,  and  no  duty  is  Imposed  upon  the 
owner  or  occupant  to  keep  Its  premises  in  safe 
and  suitable  condition  for  such  visitors,  and  the 
owner  is  only  liable  for  such  willful  or  wanton  in- 
Jury  as  may  be  done  such  licensee  by  the  gross 
negligence  otits  agents  or'employte. 

8.  Where  there  is  no  controversy  in  re- 
gard to  the  fluste  or  inferences  that  may  be 
ralrly  drawn  therefrom,  the  question  of  negli- 
gence is  one  of  law  for  the  court  to  determine. 

8.  This  ifl  a  case  in  which  the  fkcts 
prowen  did  not  tend  in  any  clearly 
appreciable  de§free  to  sustain  the 
plaintifrs  claim*  and  the  evidence  was 
properly  excluded  from  the  Jury  by  the  court. 

(April  2.  IBOe.)) 

ERROR  to  the  Circuit  Court  for  Summers 
County  to  review  a  Judgment  in  favor  of 
defendant  in  an  action  broui^ht  to  recover 
damages  for  personal  injuries  resulting  in 
death  and  alleged  to  have  been  caused  by  de- 
fendant's negligence.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mesare,  Adams  ft  Miller^  for  plaintiff  in 
error: 

The  ruling  that  a  railway  company  is  not 
responsible  for  the  death  of  a  person  who  is 
not  in  its  employ,  and  who  has  no  special 
business  with  said  company,  if  said  person  is 
killed  on  the  property  of  the  railway  com- 
panjy,  and  although  the  accident  was  caused 
by  Its  gross  neglieeoce,  was  error. 

9ioux  City  d  P,  R  Co.  v.  Stout,  84  U.  S.  17 
Wall.  667,  21  L.  ed.  745;  2  Rorer.  Railroads, 
p.  1181:  Hieke  v.  jPtieifle  B.  Co.  64  Mo.  400,  17 

*Head  notes  by  Bnoubb.  J*. 


Am.  Ry.  Rep.  278;  Daley  v,  Norwich  d:  W.R. 
Co.  26  Conn.  691,  68  Am.  Dec.  418,  notee  p. 
421;  Hann  v.  Wiekham,  55  Iowa,  546;  Jjan- 
g^n  V.  St.  Louie,  I.  M.  d  S.  R.  Co.  72  Mo.  392; 
MeMiOan  v.  B.  A  M.  R  Co,  46  Iowa,  231;. 
Freer  v.  Cameron,  4  Rich.  L,  228, 55  Am.  Dec. 
«74;  State  v.  Manchester  d  L.  R,  Co,  52  N.  H. 
556;  NorrisY.  Litchfield,  85  N.  H.  271,  69  Am. 
Dec.  5^;  Kerwhacker  Y,  Cleveland.C.  d  C.  R 
Co.  8  Ohio  8t  172,  62  Am.  Dec.  246;  Birge  v. 
Gardiner,  19  Conn.  507,  50  Am.  Dec.  261;. 
Broany.  European  d  N,  A,  R.  Co.  58  Me.  884; 
Ijyv^ch  V.  Smith,  104  Mass.  68,  6  Am.  Rep. 
188:  2  Wood,  Railway  Law,  p.  1292. 

There  is  a  general  principle  which  governs^ 
the  cases  which  decide  that  a  trespasser  or  li- 
censee cannot  recover  damage  against  the< 
owner  of  land  on  which  the  trespasser  or  li* 
censee  goes,  in  case  the  licensee  be  there  in- 
jured by  defects  in  the  premises. 

By  bearing  in  mind  this  general  principle, 
and  a  general  and  manifest  distinction  (some- 
times lost  sight  of)  the  difficulty  vanishes. 

That  general  principle  is  that  trespassers' 
and  licensees  going  upon  the  premises  of  an- 
other take  the  premises  as  they  find  them,  and 
run  such  risks  as  are  incident  to  the  existing 
condition  of  such  premises,  and  therefore 
cannot  complain  of  their  needing  repairs,  and 
cannot  recover  for  injuries  resulting  from  the- 
condition  in  which  they  find  the  premises. 

But  the  distinction  is,  that  they  can  re- 
cover for  injuries  resulting  from  the  subse- 
quent actual  negligence  of  the  defendant, 
while  the  licensee  is  on  the  premises. 

Patterson,  Railwav  Accident  Law,  p.  178, 
S  187;  Gallagher  v.  Humphrey,  6  L.  T.  N.  8. 
684. 

Patterson,  on  p.  179,  §  188,  says  that  it  Is  on> 
this  principle  that  railway  companies  are  held' 
liable  to  licensees  for  injuries  caused  by  move- 
ment of  trains  by  a  flying  switch. 

Kay  V.  Pennsylvania  R.  Ch.  65  Pa.  269; 
Philadelphia  d  R  R.  Co.  r.  Troutman,  11  W. 
N.  C.  455. 

A  railway  company  is  held  liable  for  negli- 
gence in  leavipg  unattended  the  boiler  of  a. 
steam  pile-driver,  which  exploded  and  injured- 
one  passincr  over  a  footway,  which,  without 
objection  from  the  railway  company,  had. 
been  used  for  many  years  by  the  public. 

Davie  v.  Chicago  d  N.  W.  R  Co.  58  Wis. 
646,  46  Am.  Rep.  667. 

Where  a  railroad  company  permits  persons 
to  cross  its  lines  or  its  premises,  it  is  bound,  as 
to  those  persons,  to  exercise  care  in  the  opera- 


Non.— In  addition  to  the  very  full  review  of  the 
sabjeotof  negrligence  towards  licensees  which  ap- 
pears in  the  above  opinion,  we  refer  to  Rediflran  v. 
Boston  ft  M.  H.  R.  (Mass.)  U  L.  R.  A.  976:  (Gordon  v. 
Cumminga,  9  L.  R.  A  640.  and  noU,  VSSt  Mass.  618; 
Scbmldtv.  Bauer,  5  L.  B.  A  680,  and  noU^  80  OaL 


The  above  case  seems  to  come  fairly  within  the- 
rule  applied;  nevertheless,  the  applicatioD  of  the 
rule  to  the  facts  of  this  case  is  not  without  an  ap- 
pearanoe  of  hardship  that  suergests  the  question, 
whether  the  rule  has  not  some  limitation. , 


i6L.R.  A. 

See  also  17  L.  R.  A.  588;  20  L.  R.  A.  714;  24  L.  R.  A.  215. 
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tion  of  ItB  lixM,  and  cannot  treat  them  as  tres- 
passers. 

Townleif  ▼.  Chicago,  M.  di  8t.  P.  R  Co.  68 
Wis.  626;  Murphy  ▼.  Baton  db  A.  B.  Co.  188 
Masx.  121;  Barrett  ▼.  Midland  B.  Co,  1  Fost. 
A  F.  861;  Barry  y.  New  York  Cent,  db  B.  B. 
JR.  O?.  92  N.  Y.  289,  44  Am.  Rep.  877;  Qood- 
/eUoto  Y.  Boeton,  E.  dk  B.  B.  Co.  106  Mass.  461. 

In  cases  of  technical  trespasser,  the  trespass 
Is  not  enough  to  convict  him  of  contributory 
negligence. 

1  Shearm.  &  Redf.  Neg.  pp.  154-156,  §  97; 
Philadelphia  d  R  B.  Co.  y.  HummeU,  44  Pa. 
875;  Larmore  v.  Crofion  Point  Iron  Co,  2  Cent. 
Rep.  409, 101  N.  Y.  891.  54  Am.  Rep.  718; 
Seiery  v.  Nickereon,  120  Mass.  806,  21  Am. 
Rep.  514;  Parker  v.  Portland  Pub.  Co.  69  Me. 
173,  31  Am.  Rep.  262;  HonneeU  v.  Smyth,  7  C. 
B.  N.  8.  781;  Barry  v.  New  York  Cent,  d  H. 

B.  B.  Co.  92  N.  Y.  289. 44  Am.  Rep.  377;  Beck 
V.  Carter,  68  N.  Y.  288.  28  Am.  Rep.  175; 
SoVme»  ▼.  North  Eastern  B.  Co.  L.  R.  4  Exch. 
257;  Blaekmore  v.  Toronto  Street  B.  Co.  88  U. 

C.  Q.  B.  178;  Forsyth  ▼.  Boston  d  A.  R  Co. 
IO8  Mass.  518;  Pierce  v.  Whitamb,  48  Vt.  127, 
21  Am.  Rep.  120. 

A  trespasser  on  the  railway  track  may  re- 
cover if  hart  by  gross  negligence  of  the  rail- 
road companv. 

Spioer  v.  Chesapeake  d  0.  R  Co.  11  L.  R. 

A.  885,  84  W.  Va.  514. 

It  will  not  do  to  say  that  the  negligence 
must  be  directed  against  that  particulai  per- 
son. Gross  negligence  warrants  a  recovery, 
even  where  the  trespass  is  actual  and  not  mere- 
ly technical. 

Cincinnati  d  Z.  R  Co.  v.  Smith,  22  Ohio 
Bt.  227,  10  Am.  Rep.  729;  Card  v.  New  York 
d  H.  B.  Co.  50  Barb.  89;  Townley  v.  Chicago, 
M.  dSt.  P.  R  a?.  58  Wis.  626;  Brown  v. 
Hannibal  d  St.  J.  R  Co.  50  Mo.  461,  U  Am. 
Rep.  420;  Barry  v.  New  York  Cent,  d  H.  B. 

B.  Co.  92  N.  Y.  289,  44  Am.  Rep.  877:  Chicago 
dN.  W.  R  Co.  V.  Barrie,  55  111.  226; 
Thomp.  Neg.  1155;  Chicago,  B.  d  Q.  B. 
Co.  V.  Cavffman,  88  111.  424;  Shearm.  &  Redf. 
Keg.  pp.  168.  164,  §  99;  Baltimore  d  0.  B.  Co. 
V.  StaU,  86  Md.  866;  Hicks  v.  Pac.  R  Co.U^ 
Mo.  489. 

Bradley  v.  Pratt,  28  Vt.  878.  says:  "  A  di- 
rect liability  exists  in  all  cases  where  Injuries 
are  sustained  by  a  neglect  of  duties  which  are 
of  a  general  and  public  character,  and  where 
the  observance  of  those  duties  is  required  as  a 
matter  of  public  security  and  safety." 

See  also  Com.  v.  Power,  7  Met.  602,  41  Am. 
Dec.  465;  Birge  y.' Gardiner^  19  Conn.  507,  50 
Am.  Dec.  261;  Philadelphia  d  B.  R  Co.  v. 
Derby,  56  U.  S.  14  How.  485,  14  L.  ed.  509; 
Sioux  City  d  B.  Co.  v.  StoutM^-  S.  17  Wall 
657,  21  L.  ed.  745;  Daley  y .  Norwich  dW.  R 
Co.  26  Conn.  691,  68  Am.  Dec.  418;  Lynch  v. 
Nnrdin,  1  Q.  B.  29;  2  Rorer,  Railways,  1180. 

Persons  at  depots  to  see  friends  arriving  or 
departing,  can  recover  if  injured  by  want  of 
ordinary  care  of  railroad  company. 

OiUis  V.  Pennsylvania  B.  Co.  59  Pa.  129, 98 
Am.  Dec  817;  2  Rorer,  Railways,  p.  1181, 
dtineJETt^^  v.  PadJIe  R  Co.  U  Mo.  480, 17 
Am.  uy.  Rep.  278. 

Whether  an  intruder  be  an  infant  or  an  adult, 
his  being  technically  a  trespasser  on  the  rail- 
road company's  premises  will  not   dispense 

16  Lb  R.  A. 


with  the  duty  of  ordinary  care  on  the  part  of 
the  railroad  company,  to  avoid  his  injury  by 
negligence. 

2  Rorer,  Railways,  p.  1068,  citine  PennsyU 
winia  R  Co.  v.  Lewis,  79  Pa.  88;  Dtuey  v.  Nor- 
wich d  W.  B.  Co.  26  Conn.  591,  68  Am.  Dec. 
418;  Isabel Y.  Hannibal  d  St.  J.  B.  Co.  60  Mo. 
475,  9  Am.  Ry.  Rep.  2611.  See  also  1  Addi- 
son, Torts,  pp.  202,  208,  228;  2  Wood,  Rail- 
way  Law.  p.  1200;  Bryant  v.  Bich,  106  Mass. 
180,  8  Am.  Rep.  811. 

A  person  on  the  track  or  premises  of  a  rail- 
road company  by  license  is  not  a  trespasser. 

Harty  v.  Central  R  Co.  of  N.  J.  48  N.  Y. 
468;  Patterson  v.  Philadelphia,  W  d  B.  R  Co. 
4  Houst.  (Del.)  108;  HHnois  Central  B.  Co.  v. 
Hammer,  Ti  111.  847.  See  Barry  v.  New  York 
Cent,  d  H.  R  R  Co.  92  N.  Y.  fiSH.  4A  Am. 
Rep.  877;  CampbOl  v.  Boyd,  88  N.  C.  129,  43 
Am.  Rep.  740. 

If  the  distinction  between  active  and  passive 
negligence— between  leaving  the  owner's  prem- 
ises as  the  licensee  finds  them,  and  committioe 
some  positive  act  of  negligence  while  the  li- 
censee is  on  the  premises, — ^is  borne  in  mind; 
and  also  the  requirement  that  the  degree  of 
care  exercised  must  be  commensurate  with  the 
danffer  incident  to  the  business  engaged  in  by 
the  defendant;  and  also  the  fact  that  even  an 
actual  trespasser  on  a  railroad  company's  trade, 
where  danger  is  expected  always,  can  recover 
for  injuries  resulting  from  gross  negligence  of 
a  railroad  company,  {Spieer  v.  Chesapeake  d  0. 
B.  Co.  11  L.  R  A.  585,  84  W.  Va.  514).— it 
would  seem  incredible  that  there  can  be  no  re- 
covery against  a  railroad  company  by  the  ad- 
ministrator of  one  who  is  killed  by  the  grossest 
negligence  of  the  railroad  company,  and  while 
he  was  doing  no  wrong  and  in  no  one's  way, 
and  in  a  place  inhere  no  danger  could  be  ex- 
pected, except  from  gross  negligence,  and 
while  he  was  either  saelLing  employment  as 
telegraph  operator,  or  visiting  the  railroad 
company's  operator,  under  whom  he  had  for- 
merly worked  for  that  company,  in  that  of- 
fice. 

See  Patterson,  Railway  Law,  pp.  176,  178, 
179,,  §^  187,  188;  Oaliagher  Y.  Hnmphrty.  6 
L.  T.  N.  S.  684;  Kay  v.  Pennsylvania 
B.  Co.  65  Pa.  269;  Datis  v.  Chicago  d  N.  W. 
B.  Co.  58  Wis.  646,  46  Am.  Rep.  667;  TotenUy 
V.  Chicago,  M.  d  St.  P.  R  Co.  53  Wis.  626; 
Murphy  v.  Boston  d  A.  B.  Co.  188  Mass.  I2l; 
Barrett  v.  Midland  RCo.l  Fost  &  F.  861 ;  Bar- 
ry y.  New  York  CentdH.  B.  B.  Co.  92  N.  Y. 
289,  44  Am.  Rep.  877;  OoodMlow  v.  Boston, 
H.  dE.R  Co.  106  Mass.  461;  1  Shearm.  & 
Redf.  Neg.  pp.  154,  168.  164,  §§  97-99;  CVri- 
einnati  dZ.R  Co.  v.  Smith,  22  Ohio  St.  227. 
10  Am.  Rep.  729;  Card  y.  New  York  d  //.  R 
Co.  50  Barb.  89;  Brown  y.  Hannibal  d  St.  J. 
B.  Co.  50  Mo.  461;  Chicago  dN.W.  R  Co.  v, 
Barrie,  55  111.  226;  Chicago,  B.  d  O.  R  Co.  v. 
Cduffmann,  88  Ul.  424;  Thomp.  jNeg.  1155; 
Baltimore  d  0.  R  Co.  v.  State,  36  Md.  866; 
Hicks  V.  Pacifc  B.  Co.  64  Mo.  489;  Bradley  v. 
Pratt,  23  Vt.  878;  Com.  v.  Power,  7  Met.  602, 
41  Am.  Dec.  465;  Birge  v.  Gardiner,  19  Conn. 
507,  50  Am.  Dec.  261 ;  Philadelphia  d  B.  R 
Co.  V.  Derby,  55  U.  S.  14  How.  485, 14  L.  ed. 
509;  Sioux  City  dP.R  Co.  v.  Stout,  84  U.  8. 
17  Wall.  657,  21  L.  ed.  745;  Daley  y.  Norwich 
d  W.  R  Co.  26  Conn.  591,  68  Am.  Dec  418; 
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2  Rorer,  Railways.  1068,  1130,  1131;  Penmyl- 
€ania  /?.  Co,  y.  Lem»,  79  Pa.  88;  IsaJbel  ▼. 
Jlanntbal  d  Si.  J.  R.  Co,  60  Mo.  475;  1  Addi- 
son, Toru,  pp.  202.  203,  228;  2  Wood,  Rail- 
tiny  Law,  pp.  1200,  1206,  1270,  1271,  1292; 
Wharton,  Neg.  §§ 846. 348,  888;  Cooley,  Torts, 
top  page,  853;  3  Lawson,  Rights  &  Remedies. 
«:  1194;  Nuzum  ▼.  FitUburgh,  C  dt  St,  L.  R 
Co  80  W.  Va.  229. 

Jdr.  J.  E«  Chilton*  for  defendant  in  error: 
'  When  all  the  evidence  introduced  by  the 
plaintiff  is  insufficient  to  sustain  a  verdict  in 
his  favor,  should  such  verdict  be  rendered  the 
<*ourt  will  on  motion  of  the  defendant  before 
be  offers  any  evidence  exclude  the  evidence 
from  the  jury. 

Wandltng  v.  Straw,  25  W.  Va.  692;  Christy 
V.  Chesapeake  dO.RCo.d5W.  Va.  117. 

Woolwine  while  in  this  office  was  there  as 
«  mere  trespasser,  and  in  law  should  be  so 
treated.    . 

The  gist  of  the  plaintiff's  action  is  the  negli- 
gence of  the  defendant  in  causing  Wool  wine's 
-aeatb. 

"Negligence  in  law  is  a  breach  of  some  duty. 
There  can  be  no  negligence  where  there  is  no 
breach  of  duty." 

1  Shearm.  <fe  Redf.  Neg.  §  15;  Bigelow, 
Torts,  662, 

A  tre^'^sser  on  a  railroad  company's  prem- 
ises canuot  recover  for  injuries,  unless  the 
company  was  guilty  of  wanton  or  gross  negli- 
gence. 

Spicer  v.  Chesapeake  d  0.  R  Co.  11  h.  K  A. 
885,  84  W.  Va.  614. 

The  only  duty  owin^  to  a  trespasser  is  not 
to  wantonly  or  willfuhy  injure  him. 

See  Wood,  Railway  Law,  pp.  1270,  1271; 
Norfolk  d  W.  R.  Co,  v.  Barman,  88  Va.  554; 
Orethen  t.  Chicago^  M,  dSt.P.R  Co.  22  Fed. 
Rep.  609. 

A  licensee  is  one  who  enters  premises  by  per- 
mission, either  express  or  implied. 

A  licensee  takes  his  own  risk,  and  so  long  as 
there  is  no  active  misconduct  towards  him  no 
liability  is  incurred  by  the  occupier  of  the 
premises  by  a  visitor  on  his  premises. 

Bigelow,  Torts,  p.  697;  JviehoU  v.  Washing- 
ion,  O.  d  W.  R  Co.  88  Va.  102,  Sweeney  v. 
Old  Colony  d  K  R  Co.  10  Allen,  868,  87  Am. 
Bee.  644;  GiUis  v.  Pennsylvania  R  Co.  59  Fa. 
129,  98  Am.  Dec.  817.  See  also  Eargreaves  v. 
Deacon,  25  Mich,  1;  Sanders  v.  Beister,  1  Dak. 
166;  Victory  v.  Baker,  67  N.  Y.  866,  870; 
Lary  ▼.  Cleveland,  0.  0.  d  I.  B.  Co.  78  Ind. 
528,  41  Am.  Rep.  572;  Carleton  v.  Franconia 
I.  S.  Co.  99  Mass.  216:  Pittsburgh,  Ft.  W.  d 
C.  R  Co.  V.  Bingham,  29  Ohio  St.  864;  H&w- 
land  ▼.  Vincent,  10  Met.  871;  Tjarmare  v.  Crwon 
Point  Iron  Co,  2  Cent.  Rep,  409. 101 N.  Y.  891; 
Wright  ▼.  Boston  d  A.  B,  Co.  2  New  Eng. 
Rep.  725, 142  Mass.  296;  Bounseil  y.  Smyih,  7 
C  B.  N.  S.  nUBvansviUe  d  T.  E,  R.  Co. 
V.  Griffln,  100  Ind.  221;  Qwynn  v.  DvffiOd, 
66  Iowa,  708,  718;  Parker  v.  Portland  Pub. 
Co.  60  Me.  178;  2  Wood,  Railway  Law.  p. 
1271;  Bishop,  Non-Cont.  Law,  446,  1054 ; 
O>oley,  Torts,  858. 


English,  J.,  delivered  the  opinion  of  the 
<€ourt: 

This  was  an  action  of  trespass  on  the  case, 
16L.aA. 
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Instituted  on  the  18th  day  of  March,  1890,  by 
M.  A.  Manning,  administrator  of  the  estate  of 
A.  D.  Woolwine,  deceased,  in  the  circuit  court 
of  Summers  county,  against  the  Chesapeake  <& 
Ohio  Railway  Company  charging  that  the  death 
of  his  intestate  was  occasioned  by  the  gross  care- 
lessness and  negligence  of  the  defendant,  and 
claiming  $10,000  damages.  There  was  a  de- 
murrer "interposed  to  the  declaration,  which 
was  overruled;  the  defendant  pleaded  "not 
guilty,^'  and  the  case  was  submitted  to  a  jury. 
The  plaintiff,  having  introduced  his  evidence, 
rested  his  case,  and  the  defendant  moved  the 
court  to  strike  out  all  of  the  plaintiff's  evidence, 
which  motion  was  sustained,  and  the  plaintiff's 
evidence  was  stricken  out. to  which  action  of  the 
court  the  plaintiff  excepted,  and  thereupon  the 
jury  rendeied  a  verdict  for  the  defendant.  The 
plaintiff  then  moved  the  court  to  set  aside  said 
verdict,  which  motion  the  court  overruled,  and 
the  plaintiff  excepted,  and  tendered  a  bill  of 
exceptions,  setting  out  all  of  the  evidence  of 
the  plaintiff,  and  the  plaintiff  applied  for  and 
obtained  this  writ  of  error. 

The  facts  shown  by  the  evidence  are.  in  sub- 
stance, as  follows:  At  the  east  end  of  the  Biff 
Bend  Tunnel,  in  said  county  of  Summers,  and 
about  eighty  yards  from  the  eastern  portal 
of  said  tunnel,  the  defendant  had  constructed  a 
switch,  which  diverged  from  the  main  track  of 
the  defendant  to  the  right,  passing  along  near 
the  bank  of  the  Greenbrier  river;  and  that  im« 
mediately  on  the  bank  of  said  river,  and  be- 
tween said  switch  and  the  river,  the  defendant 
had  erected  a  smaU  building,  fourteen  by  six* 
teen  feet  in  size,  for  its  own  convenience  as  a 
telegraph  office,  the  front  part  of  which  build- 
ing rested  on  the  bank,  and  the  back  rested  on 
perches.  Those  living  in  the  immed  iate  vicinity 
of  this  telegraph  office  were  employ^  of  the 
defendant,  who  compose  the  tunnel  hands. 
The  plaintiff's  intestate  was  a  telegraph  oper- 
ator on  the  Norfolk  &  Western  Railroad,  and 
was  at  home  on  a  visit  to  his  parents  who  lived 
about  two  miles  from  the  tunnel;  and  on  the 
evening  of  the  6th  da^  of  February,  1890.  he 
paid  a  visit  to  this  office,  being  an  acquaint- 
ance of  Bryant,  the  operator.  At  the  time  of 
this  visit  the  train  which  was  used  for  work* 
inff  in  the  tunnel  was  standing  in  front  of  the 
telegraph  office,  on  the  side  track,  which  was 
seven  feet  from  the  front  of  said  office,  and  had 
been  so  standing  for  one  hour  and  fifteen  min- 
utes, and  it  appears  that  Joe  Towns,  one  of  the 
emplov^,  whose  duty  it  was  to  dose  the  switch 
after  tlie  tunnel  train  came  in  on  the  side  track, 
had  failed  to  do  so,  and  a  freight  train,  com- 
ing east  through  the  tunnel,  ran  into  this  open 
switch  on  to  the  side  track,  and  wrecked  the 
tunnel  train,  throwing  some  of  its  cars  against 
said  office,  knocking  it  over  the  river  bank  into 
the  river,  thereby  causing  the  death  of  the 
plaintiff's  intestate,  who  had  entered  said  tele- 
graph office  about  twenty-five  minutes  before 
and  at  the  time  of  the  accident  was  lying  on  a 
table  in  the  said  office.  It  appears  that  the 
plaintiff's  intestate  had,  about  a  year  previous 
to  that  time,  been  employed  by  said  Bryant, 
and  worked  a  week  in  his  place  as  operator  in 
said  office;  and  the  natural  inference  is  that  he 
called  on  this  occasion,  as  is  natural  for  per- 
sons engaged  in  the  same  business,  to  pay  Bry- 
ant a  friendly  visit    So  far  as  is  disclosed  by 
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the  eyideooe,  he  had  no  business  to  transact  of 
any  character  with  the  office,  although  it  ap- 
pears that  messages  had  occasionally  been  sent 
and  received  from  this  office  by  parties  having 
no  connection  with  the  railroad,  but  that  the 
office  was  maintained  by  the  defendant  for  its 
own  convenience,  as  is  shown  by  the  plaintiff's 
testimony.  No  one  could  presume  from  any- 
thing that  appears  in  the  case  that  any  em- 
ploye of  the  defendant  left  this  switch  open 
with  the  intent  of  injuring  the  plaintiff's  Intes- 
tate, A.  D.  Wool  wine.  On  the  contrary,  it  ap- 
pears that  said  Woolwine  did  not  come  to  said 
telegraph  office  for  more  than  an  hour  after 
the  tunnel  train  ran  in  on  the  side  track,  and 
said  switch  was  accidentally  left  open  by  Joe 
Towns,  whose  duty  it  was  to  have  closed  it  af- 
ter said  tunnel  train  came  on  to  the  siding.  No 
one  appears  to  have  been  aware  of  said  Wool- 
wine's  intention  to  visit  said  telegraph  office, 
and,  if  they  had,  it  does  not  appear  that  any 
employ^  of  the  defendant  had  any  ill  feeling 
or  spite  against  said  Woolwine;  and  we  cannot 
say  that  any  person  so  employed  would  inten- 
tionally wreck  two  trains  and  demoli.<ih  the 
telegraph  office  for  the  purpose  of  injuring 
Woolwine.  And  again,  no  one  could  possibly 
have  foreseen  that  the  freight  train,  hj  leaving 
the  main  track,  and  running  out  on  this  siding, 
would  have  thrown  the  tunnel  cars  against  the 
telegraph  otHce,  which  stood  seven  leet  from 
the  side  track,  and  knocked  it  down  the  river 
bank  and  into  the  river.  This,  however,  ap- 
pears to  have  been  one  of  the  possibilities. 

The  evidence  in  the  case  shows  that  said 
Woolwine  was  fully  acquainted  wit!)  the  tel- 
egraph office  and  its  surroundings,  as  he  had 
during  the  previous  year  been  employed  for  a 
week  as  operator  in  said  office  by  saia  Brvant. 
Counsel  for  the  plaintiff  in  error,  in  their  brief, 
assert  that  ''  the  general  principle  is  that  tres- 
passers and  licensees  going  upon  the  premises 
of  another  take  the  preii.ises  as  they  find  them, 
and  run  such  risks  as  are  incident  to  the  exist- 
ing condit'on  of  such  premises,  and  therefore 
cannot  complain  of  their  needing  repairs,  and 
cannot  recover  for  injuries  resulting  from  the 
condition  in  which  they  find  the  premises;  but 
the  distinction  is  that  they  can  recover  for  in- 
juries resulting  from  the  subsequent  actual 
negligence  of  the  defendant  while  the  licensee 
is  on  the  premises."  This,  we  believe,  states 
correctly  the  law  where  parties  go  upon  the 
premises  Of  another  under  the  circumstances 
that  Woolwine  did  in  this  case.  If  we  apply 
this  law  to  the  facts  of  this  case,  we  find  that 
the  switch  was  open  when  he  went  to  the  tel- 
egraph oftice.  and  so  remained  for  an  hour  and 
twentv  minutes  before  the  accident  happened; 
and  tVoolwine  had  been  in  the  office  about 
twenty-five  minutes  when  the  collision  oc- 
currea.  There  was  no  change  in  the  switch 
after  the  arrival  of  said  Woolwine,  and  he  took 
upon  himself  the  risk  of  the  premises  in  the 
condition  he  found  them.  We  may  next  in- 
quire whether  the  circumstances  of  this  case 
are  such  as  to  entitle  the  plaintiff  to  complain 
of  a  breach  of  duty  on  the  part  of  the  deiend- 
ant  towards  his  intestate.  1  Shearm.  <fe  Redf. 
Neg.  §  816,  under  the  head  of  **  Who  may 
complain  of  a  breach  of  duty,"  says:  "  The 
plaintiff  must  show  a  breach  of  some  duly 
owing  to  him,  or  which  was  imposed  for  his 
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benefit."  It  is  not  every  one  who  sustains  an 
injury  by  reason  of  some  act  or  omission  on 
the  part  of  an  employ 6  of  a  railroad  company 
that  entitles  a  person  injured  by  reason  thereof 
to  demand  and  recover  damages  from  said 
company  by  reason  thereof.  See  Bishop,  Non- 
Cont.  Law,  §  446;  JPeopls  y.  FairchUd,  67  N. 
T.  886.  We  find  that  1  Shearman  &  Redfield, 
Negligence,  §  97,  says:  **  The  injury  which  a 
stranger  does  to  the  railroad  company  by  en- 
tering upon  its  way  is  infinitesimal,  while  the 
risk  to  himself  is  great.  The  injury  which  be 
does  to  his  neighbor  by  secretly  entering  bis 
bedroom  is  great,  while  the  risk  to  himself,  if 
undiscovered,  is  infinitesimal.  In  each  case,  it 
is  true,  the  effect  upon  the  trespasser's  ri^ht  to 
sue  for  damages  may  be  the  same,  but  this  will 
be  for  very  different  reasons.  If  he  walks 
along  the  track  be  knowingly  takes  the  risk  of 
fatal  injuries,  and  should  not  recover  for  that 
reason.  If  he  secretes  himself  in  the  bedroom, 
he  knowingly  engages  in  a  gross  invasion  of 
his  neighbor's  rights,  and  should  not  recover 
for  thai  reason.  Most  of  the  reported  cases 
which  appear  at  first  sight  inconsistent  with 
this  proposition,  and  all  of  them  which  are  not 
inconsistent  with  other  and  better  considered 
decisions,  will  prove  upon  examination  to  be 
cases  which  turned,  not  upon  contributory 
negligence,  but  upon  the  question  whether  the 
defendant  owed  any  duty  to  persons  in  the 
plaintiff's  situation,  which  he  had  neglected  to 
perform." 

Now,  let  us  inquire  what  duty  the  defend- 
ant owed  to  this  unfortunate  young  man  un- 
der the  circumstances  detailed  by  the  evidence. 
He  went  upon  the  defendant's  premises,  and 
into  its  telegraph  office,  not  for  the  purpose  of 
sending  a  message,  or  transacting  any  business 
of  any  kind  whatever  with  any  of  the  agents 
or  employes  of  the  company,  but  for  the  pur- 
pose of  payinsr  a  social  visit  to  the  operator, 
who  was  an  old  acquaintance.  In  the  case  of 
fhoeeny  v.  Old  Colony  A  N.  R.  Co.  10  Allen» 
868,  87  Am.  Dec.  644,  Bigelow,  Oh.  J,,  in  de- 
livering the  opinion  of  the  court,  said:  "In 
order  to  maintain  an  action  for  an  injury  to 
person  or  property  by  reason  of  negligence  or 
want  of  due  care,  there  must  be  shown  to  ex- 
ist some  obligation  or  duty  towards  the  plain- 
tiff, which  the  defendant  has  left  undischarged 
or  unfulfilled.  This  is  the  basis  on  which  the 
cause  of  action  rests.  There  can  be  no  fault, 
or  negligence,  or  breach  of  duty,  where  there 
is  no  act,  or  service,  or  contract,  which  a  party 
is  bound  to  perform  or  fulfill.  All  the  cases 
in  the  books,  in  which  a  party  is  sought  to  be 
charged  on  the  ground  that  he  has  caused  a 
way  or  other  place  to  be  incumbered  or  suf- 
fered it  to  be  in  a  dangerous  condition,  where- 
by accident  and  injury  have  been  occasioned 
to  another,  turn  on  the  principle  that  negli- 
gence consists  in  doing  or  omittin/o^  to  do  an 
act  by  which  a  legal  duty  or  obligation  has 
been  violated.  Thus  a  trespasser  who  comes 
on  the  land  of  another  without  right  cannot 
maintain  an  action  if  be  runs  against  a  barrier 
or  falls  into  an  excavation  there  situated.  The 
owner  of  the  land  is  not  bound  to  protect  or 
provide  safeguards  for  wrong-doers.  So  a 
licensee,  who  enters  on  premises  by  permission 
only,  without  any  enticement,  allurement,  or 
inducement  being  held  out  to  him  by   Ibe 
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owner  or  occupant,  cannot  recover  damages 
for  injuries  caused  by  obstructions  or  pitfalls. 
He  goes  there  at  his  own  risk,  and  enjoys  the 
license  subject  to  its  concomitant  perils.  No 
duty  is  imposed  by  law  on  the  owner  or  occu- 
pant to  keep  his  premises  in  a  suitable  condi- 
tion for  those  who  come  there  solely  for  their 
own  convenience  or  pleasure."  In  the  case  of 
IHebold  V.  Pennsylvania  B.  Co.  60  N.  J.  L. 
478.  12  Cent.  Hep.  799,  it  was  held  that, 
"where  a  railroad  company  provides  offices  for 
the  transaction  of  its  business,  accessible  from 
the  public  streets,  the  presence  in  the  freight 
yard  of  the  company  of  a  person  having  busi- 
ness with  such  offices  is  not  a  necessary  inci- 
dent of  his  business  with  the  company.  He  is 
at  best  a  licensee,  towards  whom  the  company 
owes  no  special  duty."  There  appears  to  be  a 
marked  distinction  as  to  the  liability  incurred 
by  property  owners  to  persons  who  go  upon 
their  premises  as  trespassers,  or  as  licensees  or 
volunteers,  and  those  who  go  there  upon  busi- 
ness, and  we  find  in  a  note  on  page  697  in 
•'Leading  Cases  on  the  Law  of  Torts,"  by  Biee- 
low,  it  is  said,  in  commenting  upon  this  dis- 
tSnction  that  *'Sweeny  v.  Old  Colony  A  N.  R, 
Co.  [10  Alien,  868,  87  Am.  Dec.  644]  and  In- 
dermaur  v.  Dame9  [L.  R.  1  C.  P.  274,  L.  R. 
2  C.  P.  811]  have  settled  the  distinction  be- 
tween the  duty  which  a  man  owes  to  persons 
who  come  upon  his  premises  as  bare  volun- 
teers or  licensees,  and  those  who  come  as 
customers  or  otherwise  in  the  course  of  busi- 
ness, upon  the  invitation,  express  or  implied, 
of  the  occupier.  As  to  the  latter,  the  occupier 
is  bound  to  exercise  reasonable  care,  to  prevent 
damage  from  unusual  danger,  of  which  the 
occupier  has  or  ought  to  have  knowledge;  and 
ibis,  though  the  transaction  had  already  been 
completed,  and  the  plaintiff  had  returned  only 
for  some  incidental  (if  proper  and  usual)  pur- 
pose connected  with  it.  As  to  the  former,  the 
party  takes  his  own  risk,  and,  so  long  as  there 
Is  no  active  misconduct  towards  him,  no  lia- 
bility is  incurred  by  the  occupier  of  the  prem- 
ises by  reason  of  injury  sustained  by  a  visitor 
on  his  premises." 

'*Upon  careful  examination  of  the  above 
and  other  cases,  however,  it  will  be  found  that 
the  authorities  may  be  classed  under  three 
heads,  to  wit:  (1)  Bare  licensees  or  volunteers; 
(2)  those  who  are  expressly  invited  or  induced 
by  active  conduct  of  the  owner  to  go  upon  his 
premises;  (8)  customers  and  others,  who  go 
tiiere  on  bufdness  with  the  occupier.  The  gen- 
eral rule  will  then  be  that  in  those  cases  which 
fall  under  the  first  head  the  paity  injured  has 
no  right  of  action  against  the  occupant  of  the 
premises,  and  the  contrary  in  cases  falling  un- 
der the  second  and  third  fieads."  The  case  of 
Indemaur  v.  Dames,  above  referred  to,  was  a 
ease  in  which  the  defendant  was  a  sugar  re- 
finer, and  there  was  a  hole  or  hatchway 
through  the  fioors  of  the  different  stories  for 
the  purpose  of  raising  and  lowering  sugar  to 
and  from  the  different  stories,  which  hatchway 
was  level  with  the  floors,  and  mitrht  bnve  been, 
but  was  not,  fenced.  The  plainti£f  was  a  gas- 
fitter,  and  went  upon  the  premises  for  the  pur- 
pose of  examining  some  gas  jets,  with  the  view 
of  applying  a  patent  gas  regulator,  and  while 
ou  the  premises  the  plaintiff  accidentally  fell 
through  said  hatchway  while  thus  engaged 
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upon  an  upper  floor.  "Held  that,  inasmuch 
as  the  plaintiff  was  upon  the  premises  on  law- 
ful business  in  the  course  of  filling  a  contract 
in  which  he  (or  his  employer)  and  the  defend- 
ant both  had  an  interest,  said  hatchway  or  hole 
was,  from  its  nature,  unreasonably  dangerous 
to  persons  not  usually  employed  upon  the 
premises,  but,  having  a  right  to  go  there,  the 
defendant  was  guilty  of  a  breach  of  duty  to- 
wards him  in  suffering  the  hole  to  be  un- 
fenced."  The  testimony  of  Bryant  in  the  case 
under  consideration  shows  that  he  had  not  seen 
said  Wool  wine  for  a  month  or  two;  that  his 
business  was  that  of  a  telegraph  operator  on 
the  Norfolk  &  Western  Xteiilroad,  and  when 
asked  what  was  said  Woolwine's  business 
there,  (meaning  at  the  time  of  the  accident), 
answered:  "I  ao  not  know,  I  am  sure.  I  sup- 
posed he  just  came  in  to  speak  to  me;"  and,  in 
answer  to  the  question  whether  said  Woolwine 
had  any  business  there  that  night,  answered: 
"He  did  not  transact  it,  if  he  did;"  and  he  also 
stated  that  he  left  said  Woolwine  lying  on  the 
table  where  his  instruments  were  plac^  whea 
he  went  out  of  the  office,  in  reply  to  the  ques- 
tion, "Where  was  Woolwine  when  the  acci- 
dent occurred?"  So  far,  then,  as  the  presence 
of  said  Woolwine  at  the  time  of  the  accidentia 
concerned,  it  appears  that  he  was  not  invited 
there  by  Bryant,  the  operator  in  charge  of  the 
office,  as  he  had  not  seen  him  for  a  month  or 
two  previous  to  that  evening.  He  was  not 
there  on  business,  as  he  had  been  there  for 
nearly  a  half  hour,  and  had  not  intimated  that 
he  had  any  business  of  any  description  with 
the  operator,  and  had  produced  the  impression 
on  Bryant  that  he  had  merely  called  to  see 
him;  and  bis  attitude  on  the  table  at  the  time 
of  the  accident  would  not  indicate  that  he  was 
there  on  business,  but  rather  for  the  purpose 
of  passing  a  little  idle  time  with  an  old  ac- 
quaintance. If  he  had  been  there  for  the  pur- 
pose of  sending  or  receiving  a  telegram,  he 
might  properlv  have  been  regarded  as  a  licen- 
see, as  the  evidence  shows  that  telegrams  were 
occasionally  sent  for  persons  not  in  any  man- 
ner connected  with  the  railroad  company,  and 
messages  so  sent  had  been  charged  for;  but, 
under  the  circumstances,  we  can  but  regard 
him  as  a  mere  volunteer,  going  to  this  office 
for  his  own  pleasure. 

In  the  case  of  Qillis  v.  Pennsylvania  B.  Co.^ 
69  Pa.  129,  98  Am.  Dec.  817  (section  4  of  the 
syllabus),  it  was  held  that  "a  trespasser  may 
maintain  an  action  for  wanton  or  intentional  in- 
jury by  the  owner  of  the  land."  and  in  section 
5:  "The  owner  of  property  is  not  liable  to  a 
trespasser,  or  to  one  who  is  on  it  by  mere  per- 
mission or  sufferance,  for  negligence  of  him- 
self or  servants,  or  for  that  which  would  be  a 
nuisance  in  a  public  street  or  common."  In 
that  case  the  facts  were  as  follows:  A  large 
crowd  had  congregated  on  the  platform  at  the 
depot  for  the  purpose  of  seeing  the  president 
of  the  United  States,  who  was  to  piss  the  depot 
Ht  a  certain  hour.  The  platform  fell  by  reason 
of  the  unnsuRl  wciprht,  and  the  plaintiff  was 
thereby  injured;  and  Sharswood,  J.,  in  deliv- 
ering the  opinion  of  the  court,  said:  "The 
platform  was  open.  There  was  a  general  li- 
cense to  pass  over  it,  but  he  was  wliore  he  haifc 
no  legal  right  to  be.  His  presence  there  was  in 
no  way  connected  with  the  purposes  for  which 
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the  platform  was  constructed.  Had  it  been 
the  hour  for  the  arrival  or  departure  of  a  train, 
and  he  had  gone  there  to  welcome  a  coming  or 
speed  a  parting  guest,  it  might  very  well  be 
contended  that  he  was  there  by  authority  of 
defendants,  as  much  as  if  he  was  actually  a 
passenger;  and  it  would  then  matter  not  how 
unusual  might  have  been  the  crowd,  the  de- 
fendants would  have  been  responsible.  As  to 
all  such  persons  to  whom  they  stood  in  such  a 
relation  as  required  care  on  their  part,  theV 
were  bound  to  have  a  structure  strong  enougn 
to  bear  all  who  could  stand  on  it:  as  to  all 
others  they  were  liable  only  for  wanton  or  in- 
tentional injury.  The  plaintiff  wasou  the  spot 
merely  to  enjoy  himselr,  to  gratify  his  curiosi- 
ty, or  to  give  vent  to  his  patriotic  feelings. 
The  defendants  had  nothing  to  do  with  that." 
He  further  says:    '*I  am  bound  to  have  the  ap- 

g roach  to  my  house  sufScient  for  all  visitors  on 
usiness  or  otherwise,  but  if  a  crowd  gathers 
upon  it,  to  witness  a  passing  parade,  and  it 
breaks  down,  though  it  may  oe  shown  not  to 
have  been  sufQcient  even  for  its  ordinary  use, 
I  am  not  liable  to  one  of  the  crowd;  I  owe  no 
duty  to  him."  And  in  that  case  the  court  held 
that  the  court  below  was  right  in  directing  the 
jury  to  find  a  verdict  for  the  defendant.  In 
the  case  of  Pittsburgh,  Ft,  W.dh  0.  R  Co.  v. 
Bingham,2Q  Ohio  St.  864,  it  was  held  that  **a 
railroad  company  is  not  liable  for  an  injury  to 
a  person  resulting  from  its  failure  to  exercise 
orainary  skill  and  care  in  the  erection  or  main- 
tenance of  its  station  house,  where,  at  the  time 
of  receiving  the  injury,  such  person  was  at  such 
statioD  house  by  mere  permission  and  suffer- 
ance, and  not  for  the  purpose  of  transacting 
any  business  with  the  company  or  its  agents, 
or  any  business  connected  with  the  operation 
of  the  road."  While  I  am  disposed  to  regard 
the  plaintiff  in  this  case  as  a  mere  volunteer, 
going  upon  the  premises  of  the  defendant  for 
the  purpose  of  pleasure  or  pastime,  yet,  giving 
the  circumstances  the  most  favorable  construc- 
tion that  can  be  given  for  the  plaintiff,  we  can 
consider  him  as  nothing  more  than  a  licensee; 
that  is  (as  defined  by  Patterson  in  his  Hallway 
Accident  Law,  p.  176,  §  184),  "persons  who  be 
neither  passengers,  servants,  nor  trespassers, 
and  not  standing  in  any  contractual  relations 
to  the  railway,  are  permitted  by  the  railway  to 
come  upon  its  premises  for  their  own  interests, 
convenience,  or  gratification."  In  the  case  of 
Sutton  V.  2few  York  Cent,  d H,  R,  B.  Co.,  66  N. 
Y.  248,  the  railway  was  held  not  to  be  liable  to 
licensees  for  a  failure  to  set  the  brakes  on  the 
cars  stored  on  a  siding,  or  otherwise  block  them 
to  prevent  their  moving  by  force  of  the  wind 
or  by  gravity.  So.  also,  Pierce  on  Railroads, 
p.  275,  says:  '*  But  the  duty  and  liability  to 
keep  its  premises  safe  for  public  use  do  not 
arise  out  of  a  bare  license  or  permission  to  use 
its  premises.  Still  less  do  they  exist  in  favor 
of  a  trespasser,  although  the  company  will  be 
liable  even  to  him  for  a  wanton  injury."  And 
in  the  case  of  Parker  v.  Portland  Pub.  Co.,  69 
Me.  178,  the  court  held  that  "no  duty  is  owed 
to  a  mere  licensee,  and  he  has  no  cause  of  ac- 
tion for  negligence  in  the  place  he  is  permitted 
to  enter."  In  the  case  at  bar  there  is  no  con- 
troversy about  the  facts,  the  only  witnesses  in- 
troduced being  those  called  by  the  plaintiff.  It 
was  held  in  the  case  of  Qomales  y.  New  York 
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<ft  IT.  Ji  G?.,  88  N.  T.  440,  that  "a  question  of 
negligence  is  one  of  law,  where  facts  are  un- 
controverted."  In  the  case  of  PJionUx  ln$.  Go. 
V.  Doiter,  106  U.  8.  80,  27  L.  ed.  65,  the  court 
held,  in  its  opinion,  delivered  by  Harlan,  J., 
that,  "where  a  cause  fairly  depends  upon  the 
effect  or  weight  of  testimony,  it  is  one  for  the 
consideration  and  determination  of  the  jury 
under  proper  directions  as  to  the  principles  of 
law  involved;"  and  in  section  1  of  syllabus: 
"A  case  should  not  be  withdrawn  from  the 
jury  unless  the  facts  are  undisputed,  or  the 
testimony  is  of  such  conclusiye  character  that 
a  verdict  in  conflict  there wiUi  shbuld  be  set 
aside."  So,  also,  in  the  case  of  RandaU  v.  £Sal- 
timore  dh  0.  B.  Co.,10d  U.  S.  478,  27  L.  ed. 
1008,  it  was  held  (first  point  of  syllabus)  that 
"when  the  evidence  given  at  the  trial,  with  all 
the  inferences  that  the  jury  could  justifiably 
draw  from  it.  is  insufficient  to  support  a  ver- 
dict for  the  plaintiff,  so  that  such  a  verdict,  if 
returned,  must  be  set  aside,  the  court  may  di- 
rect a  verdict  for  the  defendant."  This  court, 
in  the  case  of  Johnson  v.  Baltimore  B.  Co.,  26 
W.  Ya.  571,  while  it  holds,  in  the  thiid  point 
of  the  syllabus,  that  "negligence  is  in  most 
cases  a  mixed  question  of  law  and  fact,  and 
generally  what  particular  facts  constitute  neg- 
ligence is  a  question  for  the  determination 
of  the  jury  from  all  the  evidence  before  it  bear- 
ing on  the  subject,  rather  than  a  question  of 
law  for  the  determination  of  the  court,"  yet, 
in  the  fifth  clause  of  syllabus,  in  the  same  case, 
this  court  holds  that,  "if  the  facts  are  unam- 
biguous, and  there  is  no  room  for  two  honest 
and  apparently  reasonable  conclusions,  the 
court  should  not  be  compelled  to  submit  the 
question  to  the  jury  as  one  in  dispute." 

Now,  taking  the  entire  evidence  that  was 
introduced  in  this  case,  there  is  nothing  that 
indicates  that  the  plaintiff  was  either  directly 
or  indirectlv  induced  by  the  defendant  to  visit 
this  office;  but,  on  the  contrary,  it  is  clear  from 
all  the  circumstances  that  he  went  there  with- 
out invitation,  either  express  or  implied,  and, 
while  no  one  objected  to  his  visiting  the  place, 
yet  the  law  fixes  the  liability  of  either  a  cor- 
poration or  an  individual  towards  a  party  who 
comes  upon  its  premises  as  the  plaintiff  did  in 
this  case;  and,  as  we  have  said  above,  he  can- 
not be  regarded  in  a  more  favorable  licrht  than 
an  ordinary  licensee.  In  the  case  of  JxichoU  v. 
Washington,  A.  db  W.  B.  Co.,  88  Va.  102,  the 
court  says:  "Now,  it  is  agreed  on  all  hands 
that  there  is  a  wide  difference  between  the  ob- 
ligations which  a  person  or  a  corporation  owes 
to  a  mere  licensee  and  the  duty  which  the 
same  person  or  corporation  owes  to  one  who 
comes  upon  his  premises  by  an  invitation, 
either  express  or  implied.  In  the  first  case  it 
is  generally  admitted  that  the  party  comes  at 
his  own  risk,  and  enjoys  the  license  subject  to 
its  concomitant  risks  or  perils,  and  that  in  such 
case  no  duty  is  imposed  upon  the  owner  or  oc- 
cupant to  keep  his  premises  in  safe  and  suita- 
ble condition  for  his  use,  and  the  owner  or  oc- 
cupant is  only  liable  for  any  wanton  injury 
that  may  be  done  to  the  licensee." 

Numerous  authorities  have  been  cited  by 
counsel  for  the  plaintiff  in  error  seeking  to 
show  that  the  defendant  in  this  case  under  con- 
sideration owed  some  duty  to  the  plaintiff;  but» 
having  arrived  at  the  conclusion  that  the  plain* 
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tiff  in  error  stood  upon  the  footing  of  a  mere 
licensee,  we  are  of  the  opinion  that  the  defend- 
ant owed  no  duty  to  the  plaintiff  other  than 
that  it  was  its  duty  not  to  willfully  or  wanton- 
ly injure  the  plaintiff,  and  that  in  going  upon 
odd  premisea  under  the  circumstances  of  this 


case  he  enjoyed  the  license,  subject  to  the  risks 
and  perils  attendant  thereon,  and  for  these  rea- 
sons we  are  of  the  opinion  that  there  w  no  error 
in  the  judgment  complained  of,  and  the  same 
must  heajprmed,  with  costs  and  damages  to  thd 
defendant  in  error. 


UNITED  STATES  CIRCUIT  COURT,  SOUTHERN  DISTRICT  OF  CALIFORNIA. 

of  lot  2,  block  47,  aforesaid,  lying  north  of 
the  alleyway  hereinbefore  described,  and  front- 
ing on  said  East  Main  street.  And  said  party 
of  the  second  part  agrees  for  himself  and  heirs 
that  he  will  never  rent  any  of  the  property 
hereby  conveyed  to  a  Chinaman  or  Chinamen.^' 

The  deed  was  duly  recorded  in  the  county 
in  which  the  property  is  situate,  and  subse- 
quently the  portion  of  the  lot  retained  by 
Steward  was  purchased  of  him  by  the  defend- 
ant Hartman,  who  was  thereafter  about  to 
lease  it  to  the  defendants  Fong  Yet  and  Sam 
Choy,  who  are  Chinamen,  when  the  present 
suit  was  commenced  to  enjoin  bim  from  so 
doing. 

The  Federal  courts  have  bad  frecjuent  occa- 
sion to  declare  null  and  void  hostile  and  dis- 
criminating state  and  municipal  legislation 
aimed  at  Chinese  residents  of  this  country. 
But  it  is  urged  on  behalf  of  the  complainant 
that,  as  the  present  does  not  present  a  case  of 
legislation  at  all,  it  is  not  reached  by  the  deci- 
sions referred  to,  and  that  it  does  not  come 
within  any  of  the  inhibitions  of  the  14th 
Amendment  to  the  Constitution  of  the  United 
States,  which,  among  other  things,  declares 
that  no  state  shall  "deny  to  any  person  the 
equal  protection  of  the  laws."  This  inhibition 
upon  the  state,  as  said  by  Mr,  Justice  Field, 
in  the  case  of  Ah  Row  v.  Nunan,  6  Sawv.  652, 
"applies  to  all  the  instrumentalities  and  agen- 
cies employed  in  the  administration  of  its  gov- 
ernment to  its  executive,  legislative,  and  judi- 
cial departments;  and  to  the  subordinate  legisla- 
tive bodies  of  counties  and  cities.  And  the 
equality  of  protection  thus  assured  to  every 
one  whilst  within  the  United  States,  from 
whatever  country  he  may  come,  or  of  what- 
ever race  or  color  he  may  be,  implies  that  not 
only  the  courts  of  the  country  shall  be  open  to 
him  on  the  same  terms  as  to  all  others  for  the 
security  of  his  person  or  property,  the  preven- 
tion or  redress  of  wrongs,  and  the  enforce- 
ment of  contracts,  but  that  no  charges  or  bur- 
dens shall  be  laid  upon  him  which  are  not 
equally  borne  by  others.    .    .    ." 

It  would  be  a  very  narrow  construction  of 
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A  eorenant  not  to  rent  property  to  a 
fifciiq^"*^"  is  ▼old  as  a^ralDst  puolic  poUoy,  as 
violatiiifir  tbe  14th  Amendment  to  the  United 
States  Constitution  providinsr  for  equal  protec- 
tion of  the  laws,  and  as  an  infraction  of  the 
treaty  with  China  guaranteelnsr  to  Chinamen  in 
the  United  States  aU  the  rights,  piivileeres,  and 
immunities  accorded  to  citizens  and  subjects  of 
the  most  favored  nation* 

(January  26, 1802.) 

SUIT  to  enjoin  the  making  of  a  lease  in  al- 
leged violation  of  a  covenant  in  the  deed 
under  which  the  property  sought  to  be  leased 
was  held.   On  demurrer  to  the  bill.   Sustain^, 
The  facts  are  stated  in  the  opinion. 
Messrs,  Blackstock  A  Shepherd  and 
Bicknell  A  Denis  for  complainant 

Messrs.  J.  Marion  Brooks,  J*  Hamer 
and  £•  S.  Hall  for  defendants. 

Boss,  District  Judge,  delivexed  the  follow- 
Ingopinion: 

The  amended  bill  in  this  case  shows  that  on 
the  22d  of  March,  1886,  one  Steward,  for  a 
valuable  consideration,  conveyed  to  the  com- 
plainant a  portion  of  lot  2,  block  47.  fronting 
on  East  Main  street  hi  the  town  of  Ban  Buena 
Ventura,  Ventura  county,  of  this  state,  to- 
gether with  a  perpetual  neht  of  way  over  an 
adjoining  alley.  The  deed  also  contained  the 
following:  "It  is  also  understood  and  agreed 
by  and  ^ween  the  parties  hereto,  their  heirs 
and  assigns,  that  the  party  of  the  first  part 
shall  never,  without  the  consent  of  the  party 
of  the  second  part,  his  heirs  or  assinis,  rent 
any  of  the  buildings  or  ground  owned  by  said 
party  of  the  first  part,  and  fronting  on  eaid 
East  Main  street,  to  a  Chinaman  or  Chinamen. 
This  agreement  shall  only  apply  to  that  part 


IfOTS.— Treaty  auaranties  to  aUens. 

The  guaranty  by  treaty  to  aliens  of  a  certain  na- 
tion of  all  the  ^^riffhts,  privilefires,  immunities  and 
exemptions  which  are  accorded  to  tbe  citiagens  and 
sabjeots  of  the  most  favored  nation**  is  properly 
construed  in  the  li^rht  of  the  decisions  on  the  con- 
stitutional guaranty  of  equal  privilefires  and  im- 
munities to  citizens,  althouirh  this  does  not  itself 
extend  to  aliens.  Such  treaty  guaranty  would 
likewise  seem  to  be  equally  effective  as  against  a 
denial  of  such  rights,  privileges,  and  immunities 
by  citizens,  states  or  any  other  party  or  body  ex- 
cept Congress. 

As  a  protection  against  a  denial  of  rights  or  a 
discrimination  by  CongresB  It  is  of  no  efficacy. 

le  L.  R.  A. 

6ee  also  21  L.  R.  A.  617. 


Cbae  Oban  Ping  v.  United  States,  190  U.  S.  681, 82  L. 
ed.  1068;  Edye  v.  Robertson,  112  U.  S.  680,  28  L.  ed. 
798;  North  German  Lloyd  S.  S.  Go.  v.  Hedden,  43 
Fed.  Bep.  17;  Thlngvalla  Lme  v.  United  States,  6  L. 
B.  A.  186,  21  Ct.  a.  266. 

But  a  state  law  contrary  to  a  treaty  is  void. 
Hauenstein  v.  Lynham,  100  U.  S.  488, 26  L.  ed.  828; 
Ware  v.  Hylton,  8  U.  S.  8  DalL  199, 1 L.  ed.  668. 

That  aliens  are  within  the  constitutional  guar- 
anty of  the  equal  protection  of  the  laws,  see  note 
to  LouisvUle,  S.  Y.  &  T.  Co.  v.  Louisville  &  N.  K. 
Co.  (Ky.)  U  L.  R.  A.  679,  which  note  Includes  also 
the  constitutional  equality  of  dtlsens  In  lespect  to 
equal  privileges  and  immunities. 

aA.B. 
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the  coDstitutlonai  amendment  in  question  and 
of  the  decisions  based  upon  it,  and  a  ver^  re- 
stricted application  of  the  broad  principles 
upon  which  both  Che  amendment  and  the  de- 
cisioos  proceed,  to  hold  that,  while  state  and 
municiixd  legjislatures  are  forbidden  to  dis- 
criminate against  the  Chinese  in  their  legisla- 
tion, a  citizen  of  the  state  may  lawfully  do  so 
by  contract,  which  the  courts  may  enforce. 
Such  a  yiew  is,  1  think,  entirely  inadmissible. 
Any  result  inhibited  by  the  Constitution  can 
DO  more  be  accomplished  by  contract  of  indi- 
vidual citizens  than  by  legislation,  and  the 
courts  should  no  more  entorce  the  one  than 
the  other.    This  would  seem  to  be  very  clear. 

Moreover,  it  is  by  the  treaty  between  the 
United  States  and  China  of  !Movember  17, 
1880,  provided  that,  **Chinese  subjects,  whether 
proceeding  to  the  United  States  as  teachers, 
students,  merchants,  or  from  curiosity,  to- 
l^ther  with  their  body  and  household  servants, 
and  Chinese  laborers  who  are  now  in  the 
United  States,  shall  be  allowed  to  go  and  come 
of  their  own  free  will  and  accoid,  and  shall 
be  accorded  all  the  rigbts,  privileges,  immuni- 
ties, and  exemptions  which  are  accorded  to  the 
citizens  and  subjects  of  the  most  favored  na- 
4ion."  Article  2.  Treaty  Nov,  1»&0,  (22  U.  S. 
;Stat.  at  L.  p.  18.) 

"The  intercourse  of  this  country  with  for- 
veij^  nations  and  its  policy  in  regard  to  them," 
rsaid  the  Supreme  Court,  speaking  through 
€hUf  Juitice  Taney,  in  Kennett  v.  Ghatnbers, 
55  U.  8.  14  How.  49. 14  L.  ed.  821,  ''are  placed 
by  the  Constitution  of  the  United  States  in  the 
hands  of  the  government,  and  its  decisions 
upon  these  subjects  are  obligatory  upon 
every  citizen  of  the  Union.  He  is  bound  to 
be  at  war  with  the  nation  against  which  the 
war-making  power  has  declared  war,  and 
equally  bouna  to  commit  no  act  of  hostility 
figuinst  a  nation  with  which  the  government  is 
in  amity  and  friendship.  This  principle  is 
universally  aclsnowledfred  by  the  laws  of  na- 
tions. It  lies  at  the  foundation  of  all  govern- 
ments, as  there  could  be  no  social  onier  or 
peaceful  relations  between  the  citizens  of  dif- 
ferent countries  without  it.  It  is.  however, 
more  emphatically  true  in  relation  to  the  citi- 
zens of  the  United  States.  For,  as  the  sover- 
eignty resides  Id  the  people,  every  citizen  is  a 
portion  of  it,  and  is  himself  personally  bound 
oy  the  laws  which  the  representatives  of  the 
sovereignty  may  pass,  or  the  treaties  into  which 


they  may  enter,  within  the  scope  of  their  dele- 
gated authority.  And,  when  that  authority 
has  plighted  its  faith  to  another  nation  that 
there  shall  be  peace  and  friendship  between  the 
citizens  of  the  two  countries,  eveir  citizen  of 
the  United  States  is  equally  and  personally 
pledged.  The  compact  is  made  bv  the  depart- 
ment of  the  government  upon  wnich  he  him- 
self has  agreed  to  confer  the  power.  It  is  his 
own  personal  compact  as  a  portion  of  the  sov- 
ereignty in  whose  oehalf  it  is  made.  And  he 
can  do  no  act  nor  enter  into  any  agreement  to 
promote  or  encourage  revolt  or  hostiiiiies 
against  the  territories  of  a  country  with  which 
our  government  is  pledged  by  treaty  to  be  at 
peace,  without  the  breach  of  bis  duly  as  a  citi- 
zen, and  the  breach  of  the  faith  pledged  to  the 
foreign  nation.  And,  if  he  does  so,  he  cannot 
claim  the  aid  of  a  court  of  justice  to  enforce 
it.  The  appellants  say,  in  their  contract,  that 
they  were  induced  to  advance  the  monev  by 
the  desire  to  promote  the  cause  of  freedom. 
But  our  own  freedom  cannot  be  preserved 
without  obedience  to  our  own  laws,  nor  social 
order  preserved  if  the  judicial  branch  of  the 
government  countenanced  and  sustained  con- 
tracts made  in  violation  of  the  duties  which 
the  law  imposes,  or  in  contravention  of  the 
known  and  established  policy  of  the  political 
departinent,  acting  within  the  limit  of  its  con- 
stitutional power.^' 

This  was  said  in  a  case  where  it  was  sought 
to  enforce  a  contract  made  in  this  country  after 
Texas  declared  itself  independent,  but  before^ 
its  independence  had  been  acknowledged  by' 
the  United  States,  whereby  the  complainants 
agreed  to  furnish,  and  under  which  they  did 
furnish,  money  to  a  ^neral  in  the  Texan  armv, 
to  enable  him  to  raise  and  equip  troops  to  be 
employed  against  Mexico.  But  the  principle 
governing  the  case  is,  in  my  opinion,  equally 
applicable  here,  where  it  is  sought  to  enforce 
an  agreement  made  contrary  to  the  public  pol- 
icy of  the  government,  in  contravention  of  one 
of  its  treaties,  and  in  violation  of  a  principle 
embodied  in  its  Constitution.  Such  a  contract 
is  absolutely  void,  and  should  not  be  enforced 
in  any  court,— certainly  not  in  a  court  of  equity 
of  the  United  States. 

For  the  reasons  stated  an  order  toiU  he  entered 
euetaining  the  demurrer,  and  dismimntf  the 
bill,  as  amended,  at  complainant's  cost,  without 
reference  to  other  points  made  and  argued  by 
counsel. 


I  »■»• 


LOUISIANA  SUPREME  COURT. 


BTATE  of  Louisiana,  ex  ret.  H.  N.  MIZE, 

J.    P.   McELROT,   Appt. 

< La. ) 

*!•   The  lan§^afire  of  the  startute  rel»- 

*Uead  notes  by  Brbaux,  J, 


Uve  to  printed  ballots  expresses  the  leffls- 
lative  wilL    It  is  mandatory. 

8.  The  lefi^lsIatlTe  intent  mvuit  be  taken 
as  expressed  by  the  words  whloh  the  Leg^ 
lature  has  used. 

8.  The  name  of  a  candidate  written  on 
the  fkce  of  an  election  ticket  in  lieu  of 
the  name  of  another  candidate  printed  In  the 


Nora.— The  denial  of  the  right  of  an  elector  to 
TOte  Tor  any  person  whose  name  is  not  on  the  of- 
ficial ballot  may  be  more  or  less  of  a  practical  dis- 
franchisement of  voters  aooordlntr  to  the  liberality 

16  L.  R  A. 


of  the  provisions  for  allowinflr  names  to  be  placed 
on  the  official  ballot.  What  those  pruvlslons  are 
io  the  Louisiana  statute  does  not  appear  from  the 
above  case,  but  In  the  nature  of  things  there  must 


See  also  17  L.  R.  A.  364,  382;  19  L.  R.  A.  171 


\ 


1882. 


Statb  of  Louisiana,  «b  rel.  Mizb,  y.  McElboy. 
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ticket  flbouM  not  be  oouated  in  ascertaloinsr  the 
result  of  the  eleotlon. 

4.  The  TjBgMaLtare  ham  imposed  a  poel- 
ttve  mnd  absolute  da^  on  the  voter  to 
out  a  printed  ballot. 

■6»  The  statute  in  that  respect  is  not 
snhjeet  to  liberal  eonstmetion. 

6»  Where  the  meaning  of  the  sta.tnte  is 
elear^  those  upon  whom  oompJlance  devolves 
have  no  right  to  ingraft  exceptions,  or  make 
modifloations,  or  depart  from  its  plain  letter. 

7«  A  fkir  consideration  of  the  statute  leads 
to  the  conclusion  that  the  Legislature  intended 
compliance  with  the  provisions  in  relation  to 
printed  hallots. 

(May  18, 1892.) 

APPEAL  by  defendant  from  a  judgment  of 
the  District  Court  for  the  Parish  of  De 
Boto  in  favor  of  plaintiff  in  a  proceeding  by 
mandamus  to  compel  respondent,  returning 
•officer  of  DeSoto  Parish,  to  exclude  from  hu 
return  certain  votes  cast  at  an  election  for  re- 
lator's opponent  as  candidate  for  the  ofQce  of 
Justice  of  the  peace.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mr.  William  Goss»  for  appellant: 

The  purpose  of  voting  is  to  ascertain  the  in- 
tention of  the  voter  and  the  will  of  the  major- 
ity, and  where  this  is  done  without  violating 
any  prohibitory  law,  the  votes  must  be  counted. 

Cooley,  Ctonst.  Lira.  5th  ed.  pp.  769,  770. 

Statutes  being  designed  to  preserve  the 
secrecy  of  the  ballot,  and  to  prevent  fraud, 
intimidation,  and  bribery,  will  generally  be 
considered  mandatory,  and  this  will  be  so  in 
all  cases  where  the  statutes  provide  that  a 
ballot  varying  from  the  requirements  of  the 
law  shall  not  be  counted;  but  if  this  provision 
is  lacking,  they  should  not  be  rejected  if  the 
variations  are  hut  trifling. 

6  Am.  &  Eng.  Encyclop.  Law,  pp.  848,  349, 
§8,  7wte  1;  McCrary,  Elections,  §§  190-198. 

A  ballot  moy  be  defined  as  '*  a  paper  ticket. 
Tipon  which  the  voter  expresses  his  preference 
upon  the  question  submitted  at  the  election, 
by  printing,  writing,  or  signs,  or  a  combina- 
tion of  these  methods  of  expression.'* 

6  Am.  &  Eng.  Encyclop.  Law,  p.  842,  g  12, 
-note  2, 

Where  the  Constitution  provides  that  all 
ballots  should  be  fairly  written,  the  term 
"written"  means  expressed  by  means  of  let- 
ters, and  printed  ballots  come  within  this 
definition. 

6  Am.  &  Eng.  Encyclop.  Law,  p.  844,  note 


1;  Cooley,  Const.  Lim.  5th  ed.  pp.  960.  761; 
McCrary,  Elections,  §  512. 

A  ballot  cast  by  an  elector,  in  good  faith, 
should  not  be  rejected  for  failure  to  comply 
with  the  law  in  matters  over  which  the  elector 
had  no  control. 

McCrary,  Elections,  §§  508-511;  AugusUn 
V.  Eggksion,  12  La.  Ann.  866;  Andreios  v. 
Sauder,  18  La.  Ann.  801;  Burton  v.  Hicks, 
27  La.  Ann.  607;  Webre  v.  Wilton,  29  La. 
Ann.  614. 

Afesira  E.  W.  Sutherlin  and  Charles  W. 
Elan,  for  appellee: 

All  the  names  of  persons  voted  for  shall  be 
printed  on  one  ticket  of  white  paper  of  uni- 
form size  and  quality. 

La.  Act  101  of  18;52,  g  4. 

The  state  has  the  legislative  power  to  pre- 
scribe the  mode  of  its  exercise:  and  when  a 
specific  mode  is  so  prescribed,  the  right  must 
be  exercised  pursuant  to  that  mode,  and  not 
otherwise.  Written  ballots  are  without  legal 
efifect,  and  should  not  be  counted. 

6  Am.  &  Enff .  Encyclop.  Law,  p.  849,  notea, 
and  cases  cited. 


J.,  delivered  the  opinion  of  the 
court: 

The  relator  sued  out  a  mandamus  against 
the  returning  ofiicer  of  the  parish  of  De  Soto 
to  compel  him  to  exclude  sixty-seven  votes 
cast  for  his  opponent  from  his  return  to  be 
made  to  the  secretary  of  state  of  the  result  of 
the  election  held  on  April  19,  1892;  also  from 
his  count  and  compilation;  and  he  prays  that 
the  said  votes  be  decreed  illegal  and  void*!  The 
facts  admitted  are  that  the  relator,  Mize,  was 
a  candidate  for  the  office  of  justice  of  the  peace 
of  ward  8  of  De  Soto  paiish  at  the  said  elec- 
tion; that  his  name  was  printed,  as  a  candidate 
for  said  office,  on  all  the  ballots  cast  in  sold 
ward,  and  be  received  fifty- nine  votes;  that 
bis  name  as  printed  was  erased  from  sixty, 
seven  other  ballots  cast,  and  the  name  of  W. 
K.  Crosby  was  written  across  the  face  of  these 
ballots  where  his  (relator's)  name  was  printed; 
that  the  relator,  at  the  time,  objected  to  the 
countios:  of  these  written  votes  for  Crosby,  and 
that,  notwithstanding  his  written  protest  filed 
with  the  commissioners,  these  written  votes 
were  counted  for  Crosby,  and  count  thereof 
was  kept  on  the  tally  sheets,  and  returns  there- 
of were  made  to  the  returning  officer.  It  is 
also  admitted  that  the  office  of  justice  of  the 
peace  of  said  ward  involved  in  this  suit  is 
worth  $2,000. 


be  some  restriction  on  the  ri^ht  to  place  names 
thereon  elae  the  size  of  the  baUot  might  become  too 
.ffreat  for  practical  use.  It  seems  doubtful  in  the 
light  of  the  above  decisions  whether  or  not  printed 
pasters  could  be  regarded  as  "printed  on  one  ticket 
or  baUot  of  white  paper  of  uniform  size  and  qual- 
ity to  be  furnished  by  the  secretary  of  state.**  Un- 
less such  pftfters  are  allowable  it  would  seem  that 
•  some  voters  are  actually  denied  the  right  to  vote 
and  that  the  law  in  Louisiana,  while  it  does  not  add 
to  the  constitutional  qualification  of  the  voter,  does 
deny  to  small  minorities  the  right  to  vote  at  all 
unless  they  vote  for  candidates  who  are  not  their 
choice. 

In  Pennsylvania  where  an  express  provision  is 
made  for  **inserting"  names  in  ofBcial  ballots,  it  is 
held  that  the  name  need  not  k>e  written  but  that  a 

-1«  L.  R  A. 
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Sticker**  may  be  used.  De  Walt  v.  Bartley  (Pa.) 
16  L.  B.  A.  771. 

For  note  as  to  marks  or  devices  to  distinguish 
ballots,  see  Rutledge  v.  Crawford  (Cal.)  18  L.  R.  A. 
761. 

For  other  recent  cases  concerning  ofBcial  ballots, 
see  Re  Ballot  Act,  6  L.  K.  A.  778, 16  R.  I.  766;  Price 
v.  Lush,  0  L.  R.  A.  467, 10  Mont.  61;  Taloott  v.  Phil- 
brick,  10  L.  R.  A.  150,  50  Conn.  472;  Detroit  v.  Rush, 
10  L.  R.  A.  171.  82  Mich.  582;  Fields  v.  Gaborne,  12  L. 
R.  A.  551. 60  Conn.  544;  Fisher  v.  Dudley  (Md.)  12  L. 
R.  A.  686;  Cook  v.  State  (Tenn.)  18  L.  R.  A.  188; 
Shields  V.  Jacob,  13  L.  R.  A-  760,  88  Mich.  164;  Peo- 
ple V.  Onondaga  County  Canvassers  (N.  Y.)  14  L. 
R.  A.  624:  State  v.  Russell  (Neb.)  16  L.  R.  A.  740; 
Allen  V.  Glynn  (Colo.)  15  L.  R.  A.  743;  Par^-ln  v. 
Wimberg  (Ind.)  15  L  R.  A.  776.  B.  A.  R. 
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LOXTIBIAITA  SUPBBMB  COUBT. 


Mat^ 


Tbe  question  foronr  detennlnation  is,  Should 
a  ballot  cast  be  counted,  in  ascertaining  the 
re^auit  of  an  election,  on  the  face  of  which  the 
printed  name  of  a  candidate  was  erased,  and 
the  name  of  another  candidate  substituted  in 
writing?  Under  the  Act  of  1877,  to  regulate 
and  maintain  the  freedom  and  purity  of  elec- 
tioDS.and  to  punish  persons  for  false, uaudulent, 
or  illegal  voting,  the  names  of  persons  voted 
for  were  required  to  be  written  or  printed  on 
one  lick'»t. 

The  statute  applying:  Section  28  of  the 
said  Act  was  amended  by  Act  101  of  1883,  as 
follows:  '  'That  all  the  names  of  persons  voted 
for  shall  be  printed  on  one  ticket  or  ballot  of 
white  paper,  of  uniform  size  and  quality,  to  be 
furnished  by  the  secretary  of  state." 

Legislative  power  over  the  forms  of  the  bal- 
lot and  manner  of  voting:  The  right  of  suf> 
frage  being  a  political,  and  not  a  natural, 
right,  it  is  within  tbe  power  of  the  state  to 
prescribe  how  it  shall  be  exercised.  The  man- 
ner of  voting  provided  by  statute  is  one  of  the 
reasonable  regulations.  The  limitations  im- 
posed for  the  purpose  of  guarding  against 
fraud,  undue  influence,  and  oppression,  and  of 
maintaining  a  secrecy  of  the  ballot,  are 
within  the  legislative  and  police  powers. 
That  the  ballot  shall  be  printed  does  not  add 
to  tbe  constitutional  qualification  of  the  voter, 
and  therefore  falls  within  the  general  author- 
ity of  legislative  laws. 

The  legislative  intent  is  clearly  expressed. 
In  the  first  Act,  that  of  1877,  the  words  were, 
"tbe  ballot  shall  be  written  or  printed;"  in  the 
amending  Act,  "it  shall  be  printed."  The  leg- 
islative will  cannot  be  misunderstood.  The  in- 
tention of  the  Legislature  should  control 
absolutely.  When  liat  intention  is  clearly  as- 
certained, those  upon  whom  it  devolves  to 
execute  the  statute  have  no  other  duty  to  per- 
form than  to  follow  the  legislative  will.  While 
all  the  minute  details  of  the  statutes  relating 
to  elections  are  not  mandatory,  they  are  .man- 
datory in  requiring  that  the  ballot  shall  be 
printed.  The  positive  requirement  of  the 
statute  does  not  admit  of  it  being  treated  bb 
merely  directory.  By  qualifying  a  statute  as 
directory,  its  requirement  is  avoided;  the  in- 
tention of  the  Legislature,  however  plain,  is 
defeated.  It  is  desirable  that  the  Legislature 
should  declare  in  what  respect  they  mean  any 
particular  provision  to  be  void,  in  event  of 
noncompliance  with  its  terms,  and  what  con- 
sequence they  intend  shall  result  from  uoncom- 
pliance.  In  the  absence  of  this,  great 
(lifiiculties  arise.  We  are  not  willing,  now- 
ever,  in  the  absence  of  such  a  dec]aration,to  hold 
a  law  as  directory  in  cases  in  which  the  inten- 
tion of  the  Legislature  is  clearly  and  emphat- 
ically expressed.  We  prefer  a  strict  construc- 
tion to  the  "extensive  and  comprehensive;" 
each  has  able  advocates  and  many  authorities 
in  its  support.  The  grounds  of  objection 
urged  on  the  part  of  the  respondent,  such  as  I 
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that  the  purpose  of  voting  is  to  ascertain  the 
intention  of  the  voter  and  the  will  of  the  ma- 
Joritv,  and  that  a  ballot  cast  by  an  elector,  ia 
goocf  faith,  should  not  be  rejected,  for  f ailure- 
to  comply  with  the  law  in  matters  over  which 
he  had  no  control,  if  broadlv  and  liberally  ap- 
plied, would  defeat  the  object  of  tbe  statute 
relating  to  the  printing  of  tbe  tickets  on  a  ballot 
of  white  paper  furnished  by  the  secretary  of 
state,  ana  would  render  ineffectual  the  provis- 
ions applying  to  the  throwing  out  and  not 
counting  folded  tickets,  and  even  those  relative 
to  the  required  certificate  of  registration,  al- 
though the  purpose  of  the  law  is  well  defined 
and  dear. 

Authorities:  Constitutional  and  statutory 
provisions  for  the  conduct  of  elections  are 
either  mandatory  or  directory,  and  a  violatioa 
of  mandatoiy  provisions  wilfavoid  the  election, 
without  regard  to  the  nature  or  the  person 
guilty  of  the  violation  and  without  reference 
to  the  result.  6  Am.  &  Eng.  £ncyclop.  Law, 
p.  825.  In  Rhode  Island  the  law  required  that 
each  ballot  shall  be  so  printed  as  to  give  each 
voter  a  clear  opportunity  to  designate  by  cross- 
mark,  in  a  sufficient  margin,  at  the  right  of 
the  name  of  each  candidate,  bis  choice  of  can- 
didates, and  that  each  voter  shall  prepare  his- 
ballot  by  marking  in  the  appropriate  margin 
or  place  a  cross  opposite  the  name  of  the  can- 
didates of  his  choice,  and  that  no  voter  shall 
place  any  mark  upon  his  ballot  by  which  it 
may  be  afterwards  identified.  The  court  de- 
cided that  no  mark  other  than  the  cross  can  be 
used;  that  it  must  be  placed  in  the  margin  op- 
posite the  name  of  the  candidate.  Am.  Dig. 
1891,  p.  1419.  In  many  of  the  states  there  are 
statutes  prescribing  the  form  of  the  ballots,  the 
kind  of  paper,  and  prohibiting  any  marks, 
figures  or  devices  by  which  one  can  be  distin* 

fuished  from  the  other.  These  statutes,  bein^ 
esigned  to  preserve  the  secrecy  of  the  ballot, 
and  to  prevent  fraud,intimidation,and  bribery, 
will  generally  be  considered  mandatory,  i- 
Am.  &Eng.  Encyclop.  Law,  p.  849.  Directions- 
given  by  a  sovereign  in  regard  to  a  matter  over 
which  his  power  is  conceded  would,  according 
to  the  ordinary  use  of  language,  be  held  to  in- 
volve, as  its  correlative,  obedience.  Sedgw. 
Stat.  &  Const.  Law,  p.  818,  note.  These 
decisions  maintain  the  principle  that  mandatory 
provisions,  not  complied  with  in  an  election, 
will  result  in  its  avoidance  without  reference  to 
motive  or  person;  that  in  those  states  in  which 
the  ballots  must  be  printed  and  the  name  of  the 
candidate  designated  by  a  cross  mark  the  re- 
qnired  marginal  notes  must  be  placed  as  re- 
quired by  statute;  that  the  voter  should  readily 
comply  with  the  legislative   will  clearly  ex- 

Eressed.    The  voters  who  cast  the  sixty-seven 
allots  did  not  comply  with  the  statute.    In  an 
organized  state  of  society,  the  -majority  binds 
the  minority  by  complying  with  mandatciy 
laws  in  expressing  the  popular  will. 
JudgmeiU  affirmed,  at  appellant's  cost. 
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mizabeth  L.  WILLIS,  Begpt, 

V. 

BT.  PAUL  SANITATION  CO.  et  al.,  and 
£.  L.  MABON»  Appts, 


C. 


.lOnn. ) 


^1.   Artlele  10*  §  8*  of  the  Constltatlon, 

providing  that  ^^eacb  stockholder  in  any  oorp  i- 
tion  (excepting  those  organized  for  the  purpose 
of  carrying  on  any  kind  of  manufacturing  or 
mechanical  business)  shall  be  liable  to  the  amount 
of  stock  held  or  owned  by  him,**  Is  self -executing, 
and  creates  an  Individual  liability  on  the  part  of 
the  stockholder  for  corporate  debts  to  an  amount 
eqoal  to  the  amount  of  stock  held  or  owned  by 
him. 

8.  The  sal^eet  of  chapter  80t  I«aws 
1889*  amending  the  Insolvent  Law  of  1881,  is 
■ufBciently  expressed  f n  its  title. 

8«  The  proTlsioii  in  seetton  1  of  this 
Amendatory  Act,  ^^thattbe  release  of  any  debtor 
under  this  Act  shall  not  operate  to  discharge  any 
other  party  Uable  as  surety,  guarantor,  or  other- 
wise for  the  same  debt,"  includes  stockholders 
who  axe  liable  for  the  debts  of  the  corporation. 

4«  This  provision  is  not  nneonstitn- 
t*ir**iv''i  as  applied  to  cases  where  the  liability  of 
thestockholder  was  incurred  before,  but  the  pro- 
oeedings  under  the  Insolvent  Act  were  had  and 
the  corporation  discharged  subsequent  to,  its 


(January  18. 180&) 
*Head  notes  by  MztghslIi,  J. 


APPEAL  by  defendant,  Mabon,  from  an 
order  of  the  District  Court  for  Ramsey 
County  overruling  a  motion  for  a  new  trial 
after  verdict  in  favor  of  plain tift  in  an  action 
brought  to  enforce  the  alleged  personal  liability 
of  the  stockholders  in  defendant  corporatioa 
for  its  debts.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mr,  Jajnes  H.  Foote  for  appellant. 

Mr,  Horace  6.  Stone»  for  appellants  ia 
the  Meagher  Case,  made  the  following  con- 
tentions: 

As  to  afSrmative  provisioos  of  a  Constitution,, 
i.  e,,  those  which  say  what  "shall  be"  as  dis- 
tinguished from  those  which  say  what  shall  noi 
be,  the  presumption  is  that  the  Legislature,  in- 
stead of  the  courts,  is  to  carry  them  out  by 
proper  laws  which  shall  cover  the  details  and 
which  shall  change  as  to  such  details  as  the 
best  interests  of  the  people  of  the  state  shall, 
from  time  to  time,  require. 

I  am  aware  of  the  fact  that  this  court  has,  in 
three  cases,  assumed  that  section  8,  article  10, 
of  the  Constitution,  was  self-executing. 

But  it  is  a  universal  and  a  familiar  rule  ia 
all  courts  of  appeal,  that  all  action  of  the  lower 
courts  will  be  assumed  to  be  correct,  except 
only  as  to  those  points  about  which  the  appeal^ 
ing  party  claims  there  has  been  error. 

State  V.  Braehvogel,  38  Minn.  265;  Meyer  y^ 
Berlandi,  89  Minn.  488;  Pond  Maeh.  Tool  Co, 
V.  Bobineon,  88  Minn.  272;  Jordan  v.  Board" 
of  Education   of    Taylofe   Falls,  89   Minn. 
298. 


KocB.— iSe(/-€a:eciftifH7  eon9UtutUmoH  provteions. 

A  oonatftutional  provision  that  any  city  of  more 
than  100,000  inhabitants  **may  frame  a  charter  for 
its  own  government**  is  self-executing.  People  ▼. 
Hoge,  56  Gal.  OS. 

A  constitutional  provision  that  the  secretary  of 
state  and  auditor  of  state  shall  indorse  on  bonds 
issued  for  railroads  or  other  internal  improve- 
ments, the  words  **i8sued  pursuant  to  law**  requires 
no  legislation  in  order  to  permit  such  indorsement 
in  a  proper  case.   State  v.  Babcock,  19  Neb.  280. 

A  coostitutiODal  provision  that  a  shareholder  of 
a  corporation  may  cast  the  whole  number  of  his 
votes  for  one  candidate  or  distribute  them  upon 
two  or  more  candidates  as  he  may  prefer**  takes 
effect  without  the  aid  of  legislation.  Pierce  v.  Com. 
10iFs.l5a 

A  constitutional  provision  that  the  iecorder*s 
eourt  of  Chicago  shall  be  continued  and  called  the 
''artminal  court  of  Gook  county**  defining  its  Juris- 
diction and  making  the  judges  of  another  court  ex 
oglefo  its  Judges,  is  self-executing.  People  ▼.  Brad- 
ley, 00  HL  886. 

A  constitutional  provision  that  **aU  other  courts 
of  common  pleas  shall  cease  to  exist  at  the  expira- 
tion of  the  present  terms  of  oi&ce  of  the  several 
Judges**  virtually  repeals  an  Act  attempting  to 
substitute  another  court  in  place  of  a  court  of 
common  pleas  before  the  expiration  of  the  terms  of 
•uch  Judges.    Ex  parte  Snyder,  04  Mo.  68. 

In  Bothermel  v.  Zlegler,  decided  in  the  Pennsyl- 
vania court  of  common  pleas  and  reported  in  the 
statement  of  the  case  in  Rothermel  v.  Meyerle,  0  L. 
B.  A.  aao,  lao  Pa.  260,  it  is  said  that  the  14th  Amend- 
ment  of  the  Federal  Constitution  is  not  retrospect- 
ive and  has  no  self -executing  eflBcacy  as  against  a 
prior  statute  and  therefore  a  state  statute  cannot 
be  held  to  be  repealed  by  it,  but  that  it  simply  es- 
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tablished  a  principle  which  no  state  Legislature- 
would  thereafter  be  at  liberty  to  disregard  or  vi- 
olate. 

The  16th  Amendment  to  the  Constitution  of 
the  United  States  which  prevents  discrimination  m 
respect  to  the  right  of  suffrage  between  citizeos  of 
the  United  States  on  account  of  race,  color,  or  pre- 
vious condition  of  servitude,  does  not  confer  the- 
right  of  suffrage  upon  any  one,  but  does  invest  cit- 
izens with  a  new  constitutional  right  of  exemptioa 
from  discrimination  as  to  the  elective  franchise. 
United  States  v.  Ueese,  82  U.  8.  214,  28  L.  ed.  668. 
This  dedsioo  however  does  not  deny  that  tho- 
amendment  is  self -executing  so  far  as  to  prevent 
the  prohibited  discrimination. 

A  constitutional  provision  which  enjoins  upon, 
the  Legislaiure  to  '^encourage  internal  improve- 
ments bypassing  liberal  general  laws  of  incorpora- 
tion for  that  purpose**  is  a  command  to  the  Legis- 
lature which  cannot  be  enforced  by  a  court.  611- 
lin water  v.  Mississippi  &  A.  B.  Co.  18  111.  1. 

A  constitutional  provision  that  **the  JLegisIature 
shall  provide  by  law  for  determining  contested 
elections**  is  addressed  solely  to  the  Legislature  and. 
the  failure  of  the  Legislature  to  provide  for  con- 
testing an  election,  will  not  make  a  statute  author- 
izing an  election  mvalid.  Schulherr  v.  Bordeaux, 
64  Miss.  80. 

A  constitutional  provision  that  "suits  may  be 
brought  against  the  state  in  such  courts  as  may  by 
law  k>e  provided**  does  not  give  aright  to  sue  which 
cannot  be  defeated  by  the  Legislature,  but  gives  a 
mere  discretionary  power.  £x  parte  State,  52  Ala. 
281. 

A  constitutional  provision  that  public  printing 
shall  be  performed  under  a  contract  given  to  the- 
lowciit  responsible  bidder  below  a  maximum  price- 
and  under  such  refirulatlons  as  shall  be  prescribed 
by  law,  is  not  self -executing  but  requires  leglsla*. 


See  also  24  L.  R.  A.  284;  29  L.  R.  A.  798;  31  L.  R.  A.  399;  33  L.  R.  A.  137,  554; 
34  L.  R.  A.  393 ;  46  L.  R.  A.  860. 
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To  make  section  8,  article  10,  self-executiDg 
It  must  be  shown — 

Ist.  That  the  constitutional  convention  put 
into  it  all  the  details  of  legislation  necessary  to 
define  iU  exact  limit  and  extent,  through  all 
the  various  dblinges  and  circumstances  which 
might  arise  in  all  future  time. 

2d.  That  the  people  who  ratified  the  Consti- 
tution understood  that  all  these  details  were 
incorporated  in  this  article  and  that  by  their 
votes  they  were  fixing  an  inflexible  rule  for  all 
time  to  come. 

3d.  That  by  this  article  not  only  the  mem- 
bers of  the  convention  but  the  people  who  rati- 
fied the  Constitution  understood  that  they  were 
entirely  ignorinf^  the  Legislature  and  that  they 
were  giving  a  durect  command  to  the  courta  to 
enforce  a  double  liability  in  all  cases  and  un- 
der all  circumstances. 

4th.  That  by  this  article  they  were  creating 
4e  novo  a  debt  from  one  private  individual  to 
another. 

5th.  That  this  creation  of  a  private  debt  was 
not  to  take  effect  until  some  future  time. 

Section  86  of  the  Constitution  of  California 
provides  that  each  stockholder  of  a  corporation 
"  shall  be  liable"  for  his  "proportion"  of  its 
debts. 

The  court,  in  an  elaborate  opinion  covering 
tBe  question  in  nearly  all  its  bearings,  decided 
that  the  Constitution  was  not  self -executing. 

French  v.  Teschemaker,  24  Cal.  518.  See  also 
Fu9z  V.  Spaunhorst,  67  Mo.  256;  8t  Joseph  <& 
2>.  C.  R.  Co.  V.  Buchanan  County  Ci,  89  Mo. 
485;  Jerman  v.  Benton^  79  Mo.  148;  Q roves  v. 
Slaughter,  40  U.  8.  15  Pet.  499, 10  L.  ed.  819; 


Fairfield  ▼.  Gallatin  Chunty,  100  U.  S.  47,  25 
L.  ed.  544;  Mimssippi  MiUs  v.  Cook,  56  Miss.  40; 
Bowie  V.  Lott,  24  La.  Ann.  214:  Coatesville  Ga$ 
Co,  V.  Chester  County,  97  Pa.  476;  L^iigh  Iron 
Co.  V.  Louier  Macungie  Ttop.  81  Pa.  482;  Cairo 
d  F.  R.  Co.  V.  Trout,  82  Ark.  17;  Lamb  ▼. 
Lane,  4  Ohio  St.  167;  Chalwon  v.  Com.  20 
Qratt  738;  Doddridge  8upr$.  v.  Stout,  9  W. 
Ya.  703;  Missouri,  K.  d  T.  R  Co.  v.  Terae  d 
8t.  L.  K  Co.  10  Fed.  Rep.  508;  Bteacey  v. 
LiUU  Bock  d  Ft.  8.  R.  Co,  6  Dill.  848;  Morley 
▼.  Thayer,  8  Fed.  Rep.  789. 

The  framers  of  the  Constitution  did  not  in- 
tend to  make  section  8,  article  10,  self-execut- 
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innesota  Constitutional  Debates;  Demo- 
cratic Wing,  pp.  175,  176;  Republican  Wing, 
pp.  815,  816. 

Double  liability  did  not  exist  at  common  law. 

Johnson  V.  Fiicfter^  80  Minn.  175. 

The  Constitution  did  not  repeal  the  commoa 
law  except  in  certain  cases. 

Dutcher  v.  Culver,  24  Minn.  584. 

There  are  few  persons  who  would  consent  to 
take  stock  io  such  enterprises,  if  subject  to  the 
double  liability  provision.  Although  willing 
to  risk  the  loss  of  their  stock,  they  would  be 
unwilling  to  involve  their  estates  bevond  it. 

Ochiltree  v.  Iowa  R.  Contract  Co.  ft)  U.  8.  21 
Wall  249,  22  L.  ed.  546. 

Courts  cannot  enforce  laws  which  the  Legis- 
lature ought  to  make,  but  does  not  make. 

QiUinwater  v.  Mississippi  d  A.  R,  Co.  18 
111.  1. 

Embodying  the  details  of  legislation  into  a 
Constitution  would  defeat  the  Constitution. 


tion  to  oarry  it  into  effect.  Brown  v.  Beay,  86  Ala. 
12S. 

A  constitutional  provialoQ  that  '^it  shall  be  a 
crime  the  nature  and  punishment  of  which  shall  be 
pre8crll)ed  by  law"  for  a  bank  officer  to  receive  de- 
posits knowing  the  bank  to  be  Insoivent,  and  that 
ho  "shall  be  individually  responsible  for  such  de- 
posits,** is  not  self-enforclDff  so  as  to  make  such 
officer  civilly  liable  to  a  depositor  in  such  a  case, 
since  leffislation  is  necessary  to  prescribe  the  par- 
ticular details  of  the  crime  and  of  the  civil  liability. 
Fusz  V.  Spaunhorst,  67  Mo.  236. 

A  constitutional  provision  that  **all  lands  sold  In 
pursuance  of  decrees  of  courts  ubali  be  divided  into 
tracts  of  from  ten  to  fifty  acres"  is  not  self-execut- 
ing and  needs  legislative  action  to  make  It  opera- 
tive.   fk)wle  V.  Lott,  24  La.  Ann.  214. 

A  constitutional  provision  that  the  general  as- 
sembly shall  not  authorize  municipal  loans  or  sub- 
scriptions to  corporations  without  a  two-thirds 
vote  of  the  inhabitants,  does  not  take  effect  so  as 
to  permit  such  a  vote  without  further  regulations 
by  the  Legislature.  St.  Joseph  ft  D.  C.  K.  Go.  v. 
Buchanan  County  Ct  89  Mo.  485.  But  this  does  not 
decide  that  the  prohibitory  part  is  not  self-exe- 
cuting. 

The  constitutional  provision  that  **every  railroad 
company  shall  have  the  right  with  its  road  to  inter- 
sect, connect  with,  or  cross  any  other  railroad"  is 
not  self -executing.  Missouri,  K.  &  T.  K.  Co.  v. 
Texas  ft  St.  L.  R.  Co.  10  Fed.  Rep.  497. 

Prohibttions  oeneraily. 

In  Law  V.  People,  87  Til.  886,  it  is  said  that  the 
doctrine  must  be  regarded  as  settled  that  all  neg- 
ative or  prohibitory  clauses  in  a  Constitution  are 
8eIf>executiog.  In  that  case  it  was  decided  that  a 
constitutional  limitation  of  the  amount  of  muni- 
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oipal  indebtednen  that  may  be  incurred  is  self -exe- 
cuting. 

A  constitutional  limitation  on  the  amount  of 
taxation  in  school  districts  is  self-executing  al- 
though there  is  a  provision  for  a  larger  amount  In 
some  cases  by  vote  of  the  people.  St.  Joseph  Bd. 
of  Public  Schools  V.  Patten,  62  Mo.  444. 

A  oonsMtutlonal  provision  that  there  sfaaU  be  no 
sale  of  property  for  taxes  except  by  certain  offlcem 
upon  an  order  and  Judgment  of  a  court  of  record, 
takes  effect  Immediately  and  annuls  all  laws  con- 
ferring power  on  other  officers  to  make  such  sales. 
Hills  V.  Chicago.  60  111.  86. 

A  provision  that  no  public  work  or  improvement 
shall  be  done  or  made  in  a  citv  street  unless  an  esti- 
mate Is  made  and  an  assessment  levied  and  collected 
before  the  work  is  commenced  or  the  contract  let 
therefor,  is  self-executing.  Oakland  Pav.  Co.  v. 
HUton,  69  Cal.  479;  McDonald  v.  Patterson,  64  GaL 
245:  Donahue  v.  Graham,  61  Cal.  278. 

A  constitutional  provision  that  no  corporation 
shall  issue  stock  except  for  certain  purposes  is  pro- 
hibitory, but  a  provision  that  stock  and  bonded 
indebtedness  of  corporations  shall  not  be  increased 
except  in  pursuance  of  a  general  law,  or  without 
consent  of  the  meeting  called  on  sixty  days*  notice, 
as  may  be  provided  by  law,  is  not  self -executing  as 
it  does  not  itself  form  a  complete  mode  of  proceed* 
ing.    Ewing  v.  Oroville  Min.  Co.  56  Cal.  618. 

A  constitutional  prohibition  against  any  officer 
of  the  United  States  holding  a  state  offloe.  Is  self- 
operative  and  may  be  enforced  without  legislative 
aid.    DeTurk  v.  Com.  129  Pa.  161. 

A  constitutional  provision  that  the  Legislature 
**shall  pass  laws  to  prohibit  the  sale  of  lottery 
tickets"  is  itself  a  prohibition  of  lotteries.  Bass  v. 
Nashville,  Meigs  (Tenn.)  421. 

So  a  constitutional  declaration  that  **no  lottery 
shall  be  authoriied  nor  shall  the'  sale  of  lottery 


1888. 


Willis  ▼.  St.  Paul  Saiotatioii  Co. 
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The  Federalist,  Jan.  25,  17.88. 

A  legal  right  does  not  exist  without  a  rem- 
edy. 

Section  8,  article  10,  either  created  a  right  to 
be  enforced  under  the  rules  qI  the  common 
law,  or  else  no  rieht  was  created  at  that  time. 

Broom,  Legal  liazims.  p.  192;  ESdwardi  v, 
Keartey^  96  U.  8.  595,  24  L.  ed.  798;  UniUd 
SkUa  ▼.  Qtfffuy,  71  U.  a  4  Wall.  585,  18  L. 
ed.  408. 

If  section  8,  article  10,  created  the  right, 
then  we  have  the  startling  novelty  of  a  consti- 
tutional right  without  force  or  life,  unless  the 
Legidature  subsequently  created  the  remedy. 
It  would  be  idle  to  argue  any  such  proposition. 

The  question  at  bar  is  not  as  to  whether  this 
court  could  ffuess  tlie  meaning  of  section  8, 
article  10,  if  it  was  a  statute,  but  whether,  in 
the  distribution  of  power,  section  8,  article  10, 
directed  the  Legislature  to  enforce  a  double 
liability,  or  wheloer  it  directed  the  courts  to 
do  so,  to  the  exclusion  of  the  Legislature. 
Admitting  for  tbe  sake  of  argument  that  the 
courts  could  carry  out  section  8,  article  10.  if 
commanded  to  do  so,  so  could  the  Legislature. 
The  question  is,  To  whom  was  this  command 
directed? 

ift,  Jo9effh  Board  qf  Public  Schools  v.  Fatten, 
e2  Mo.  444;  Bass  ▼.  NasImUe,  Meigs  (Tenn.) 
421;  People  ▼.  Bradley,  60  111.  890;  MiUer  v. 
Marx,  55  Ala.  822;  Pierce  v.  Com,  104  Pa.  150; 
StaU  y.  Weston,  4  Neb.  216;  Johnson  y.  Par- 
kersburg^  16  W.  Va.  402,  87  Am.  Rep.  779; 
People  y.  Hoge,  55  Gal.  612;  Bowan  y.  Bunnels, 
46  U.  8.  5  Uow.  188, 12  L.  ed.  85;  Bothermel 
y.  Mey^le^  9  L.  R  A.  866, 186  Pa.  250;  Oakland 


Pav.   Co.  y.  Hilton,  69  Cal.  479;  Frenth  y. 
Teechemaker,  24  CaL  518. 

Messrs.    J.    C.    Michael    and   W,   TU 
Michael  for  respondent. 

Mitehellt  •/.,  deliyered  the  opinion  of  the 
court: 

1.  This  was  an  action  brought  by  a  credi- 
tor of  an  insolvent  corporation  to  recover 
from  certain  of  its  stockholders  on  their  in- 
dividual  liability  for  the  corporate  debts, 
under  what  is  commonly  called  **  the  double 
liability  clause"  of  the  Constitution,  which 
provides  that  "each  stockholder  in  any  cor- 
poration (excepting  those  organized  for  the 
purpose  01  carrying  on  any  Kind  of  manu- 
facturing or  mechanical  business)  shall  be 
liable  to  the  amount  of  stock  held  or  owned 
by  him."  Article  10,  §  8.  The  princii>al 
question  in  the  case  is  whether  this  provis- 
ion of  the  Constitution  is  self- executing  or 
whether  it  requires  legislation  to  carry  it 
into  effect.  The  same  question  is  also  in- 
volved in  the  cases  of  MeKusick  v.  Seymour 
and  Meagher  (Minn.)  50  N.  W.  Rep.  1114, 
(submitted  at  a  later  day  of  the  present  term, ) 
and  has  been  exhaustively  argued  in  both 
cases.  Some  points  were  made  by  counsel 
in  one  case  that  were  not  urged  in  the 
other ;  but  as  the  question  is  common  to  both 
cases,  and  as  there  was  an  understanding 
among  counsel  that  all  arguments  presentea 
in  either  should  be  considered  in  both,  we 
shall  endeavor  to  full^  determine  the  ques- 
tion in  the  present  opinion.  In  addition  to 
this  main  question,  counsel  for  the  appel- 


tickets  be  aUowed**  Is  self-ezeoutlnff  bo  far  as  to 
take  away  any  pre-existing  rlffht  of  authority  to 
«ODdact  a  lottery  or  sell  lottery  tickets.  State  v. 
Woodward,  89  lod.  110, 46  Am.  Etep.  100. 

Tbe  United  States  Supreme  Court  In  two  early 
eases  set  it  Itself  acalost  the  whole  current  of  au- 
cborities  on  41i1b  question  of  the  effect  of  a  probibl- 
tory  clause  tn  a  Gonstitution.  It  decided  that  a  pro- 
vision in  the  Constitution  of  Mississippi  that  ^^be 
Introduction  of  slaves  into  this  state  as  merohan- 
^dise  or  for  sale  shall  be  prohibited  from  and  after 
the  1st  day  of  Hay,  1888,^*  with  a  certain  exception, 
4oes  not  become  operative  without  legislation  but 
was  addressed  to  the  Legislature.  Groves  v. 
Slaughter,  40  n.&  1ft  Pet.  440, 10  L.ed.  800;  Bowan 
V.  Bunnels,  40  U.  8. 6  How.  184,  US  L.  ed.  8S. 

Tbe  temptation  to  comment  on  these  decisions  is 
almost  irresistible  but  might  seem  out  of  place  in 
this  connection.  Considering  that  they  stand  alone 
among  decisions  on  constitutional  prohibitions* 
and  that  they  were  made  in  opposition  to  the  de- 
cisions of  the  Supreme  Court  of  Mississippi  in  in- 
terpreting its  own  Constitution  they  are  at  least 
remarkable.  But  it  must  be  noticed  further  that 
tbe  opinion  of  the  court  in  the  first  of  the  oases  did 
not  even  refer  to  one  of  the  Mississippi  cases  which 
were  cited  in  argument  while  it  referred  to  the 
other  at  some  length  in  an  attempt^  show  that  it 
had  not  actually  decided  the  question.  The  Missis- 
sippi cases  which  had  decided  that  the  constitu- 
tionalprohibitlons  were  self-operative  were  Green 
T.  BoMnson«  6  How.  (Miss.)  80;  GlideweU  v.  Kite, 
Id.  IIQI 

These  decisions  were  re-affirmed  In  Brten  t. 
Williamson,  7  How.  (Miss.)  14,  in  which  the  court  re- 
fused to  follow  the  decision  of  the  United  States 
Supreme  Court. 

The  Supreme  Court  of  Teoneraee  followed  these 
Misrisslppi  deoisions  as  against  that  of  the  United 


States    Supreme    Court  in  Terger  t.  Bains,    4 
Humph.  S60. 

Cases  as  to  taking  property  for  puWe  use. 

A  constitutional  provision  that  private  property 
shall  not  be  taken  or  damaged  for  public  use  with- 
out compensation,  becomes  operative  without  any 
further  legislation  although  the  Constitutiun  also 
provides  that  compensation  shall  be  ascertained  in 
such  manner  as  may  lie  prescribed  by  general 
law.  Johnson  v.  Parkersburg,  16  W.  Va.  402,  87 
Am.  Bep.  779;  Householder  v.  Kansas  City,  fa8  Mo. 
488;  McElroy  v.  Kansas  City,  21  Fed.  Bep.  257. 

The  same  rule  app  ies  to  a  provision  that  property 
taken  for  public  use  shall  not  be  distributed  or  tbe 
proprietary  rights  of  the  owner  therein  devested 
until  compensation  shall  be  paid  to  the  owner  or 
into  court  for  him.  Blanchard  v.  Kansas  City,  IS 
Fed.  Bep.  444.     • 

An  injunction  was  based  in  Cbaml)ers  v.  Cincin- 
nati &  G.  B.  Co.  60  Ga.  880,  on  a  constltutionol  pro- 
hibition against  taking  private  property  without 
compensation.  It  did  not  appear  that  any  statute 
had  been  enacted  in  aid  of  tbe  coustliutional  pro- 
vision. 

As  to  jury. 

In  Ohio  it  is  hold  that  a  constitutional  reqtiiro. 
ment  that  compensation  shall  be  assessed  by  u  Jury 
when  private  property  is  taken  for  public  use  is 
not  self -executing,  but  provision  must  be  mode  by 
law  for  a  jury  before  property  can  be  condemned. 
Lamb  v.  Lane,  4  Ohio  St.  167;  Watson  v.  Pl«tadant 
Twp.  SI  Ohio  St.  666. 

So  in  West  Virginia  a  constitutional  provision 
that  compensation  for  land  condemned  for  public 
use  shall  be  ascertained  *'as  may  be  prescribed  by 
general  law  provided  that  when  required  by  either 
of  the  parties  such  compensation  shall  be  ascer- 
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lants  in  the  Meaghar  Cote,  9upra,  ur^ed  that 
this  coDStitutioDal  provision  is  not  intended 
to  impose  any  ** double  liability"  upon  stock- 
holders, but  simply  means  that  tney  shall 
be  bound  to  pay  for  their  stock  once  its  **face 
amount,"  any  aevice  or  agreement  to  the^x)n- 
trary  notwithstanding,  and  that  haying  once 
paid  for  their  stock  in  full  they  are  not  fur- 
ther liable.  Except  for  the  eminence  of  the 
counsel  who  haye  advanced  this  view  we 
would  not  deem  it  entitled  to  serious  con- 
sideration. While  no  fixed  form  of  words 
has  been  adopted  to  express  the  idea,  vet  pro- 
visions couched  in  more  or  less  similar  lan- 
guage have  been  frequently  incorporated  into 
Constitutions  and  statutes,  and  have  been 
uniformly  understood  and  construed  as*  pro- 
viding for  an  individual  liability  of  stock- 
holders for  corporate  debts  in  addition  to  this 
risk  of  losing  the  amount  of  their  stock. 
This  is  the  meaning  which  has  been  invaria- 
bly attached  to  this  provision  of  our  Consti- 
tution. It  is  the  one  attributed  to  it  by  this 
court  in  numerous  cases,  although  never  in 
the  form  of  a  direct  and  authoritative  decis- 
ion ;  and  we  do  not  believe  that  the  con- 
struction now  sought  to  be  placed  upon  it 
ever  occurred  to,  or  was  ever  advanced  by, 
any  one  until  suggested  by  counsel  in  the 
present  case.  Any  such  construction  would 
render  the  provision  meaningless  and  useless 
for  all  that  would  be  accomplished  by  it  was 
already  fully  covered  by  the  law.  If  a  per- 
son had  subscribed  for  stock  and  had  not  paid 
for  it  the  amount  agreed  of  course  he  was 
liable  to  the  corporation  and  through  it  to 
its  creditors;  and  if  the  stock  had  been  is- 
sued to  him  as  paid-up  stock  when  not  in 
fact  paid  for  under  such  circumstances  as  to 


operate  as  a  fraud  upon  creditors  he  was- 
upon  well -settled  principles  liable  to  thexx^ 
as  for  unpaid  stock' subscriptions.    The  con- 
struction contended  for  would  give  the  pub- 
lic no  security  beyond  what  they  already  had 
under  the  existing  law.     Its  absuidity   is- 
rendered  apparent  when  considered  in  con- 
nection witii  the  amendment  of  November  5, 
1872,  inclosed  in  parentheses;  for  then  the 
whole  section  would  mean  that,  while  the- 
stockholders  in  all  other  corporations  should 
be  liable  to  pay  once  for  their  stock  at  its- 
face  amount,  yet  stockholders  in  manufactur- 
ing corporations  need  not  be  required  to  do 
so.     The  obvious  intention  of  the  provision 
was  to  add  to  the  ordinary  liability  of  a  cor- 
poration for  its  debts  the  individual  liability 
of  the  stockholders  to  a  limited  amount,  and 
that  the  measure  of  that  liability  sliould  be- 
a  sum  equal  to  the  amount  of  stock  owned 
or  held  by  them.     This  stock  is  not  the  sub- 
ject of  the  liability,  but  the  measure  of  it; 
m  other  words,  the  stockholders  are  liable, 
not  for  the  stock,  but,  in  addition  thereto, 
for  a  sum  measured  by  the  amount  of  th» 
stock. 

2.  This  brings  us  to  the  main  question, 
viz. ,  whether  this  provision  of  the  Constitu- 
tion is  self-executing.  That  such  has  be^» 
the  general  understanding  of  the  bench,  bar» 
and  l)usine8s  men  in  this  state  is  conceded. 
This  court  has,  in  a  long  line  of  cases,  as- 
sumed that  such  was  the  fact.  Dodge  v.  Min- 
newta  P.  S,  Boot  Co.  16  Minn.  873,  (GiL 
827)  ;  AUen  v.  WdUh.  25  Minn.  548 ;  StaU  v. 
Minnesota  Thresher  Mfg.  Co.  40  Minn.  218;. 
Mohr  v.  Minn^eeota  EleraioT  Co.  40  Minn. 
848 ;  Arthur  v.  WiUius,  44  Minn.  409 ;  Dene- 
mareY.  Bed  Wing  L.  d  S.  Co.  (Minn.)  48  N. 


tained  by  an  impartial  Jury  of  twelve  free-hold- 
ers,** is  held  to  be  Inoperative  until  statutory  pro- 
vislons  are  made  to  giveAt  effect,  and  that  until  that 
time  the  prior  statute  on  the  subject  must  erovem. 
Doddridflre  Supra,  v.  Stout,  9  W.  Va.  708. 

Bo  in  Arkansas  a  constitutiODal  provision  that 
compensation  tor  a  right  of  way  ^*shall  be  ascer- 
tained by  a  jury  of  twelve  men  In  a  court  of  record 
as  shall  be  prescribed  by  law"  is  not  self-execut- 
ing and  does  not  repeal  la  statute  providing-  for  a 
commission  or  five  men.  Cairo  &  F.  R.  Co.  v. 
Trout,  S2Ark.l7. 

But  in  Illinois,  on  the  other  hand,  it  is  decided 
that  a  constitutional  prohibition  against  takiog  or 
damaging  private  property  for  public  use  without 
just  compensation  to  be  ascertained  by  a  jury  '^as 
shall  be  prescribed  by  law"  Is  self -executing  and 
annuls  a  statute  providing  for  commissioners  in 
such  cases.  People  v.  MoKoberts,  62  HI.  88;  Kine  v. 
Defenbaugh,  64  III.  291. 

And  that  it  also  annuls  an  act  authorizing  the 
entry  upon  land  in  such  cases  before  trial  by  jury. 
Mitchell  V.  Illinois  &  St.  L.  K.  &  Coal  Co.  68  Hi.  286. 

So  in  Alabama  a  clause  in  a  Constitution  express- 
ly prohibiting  the  General  Assembly  from  depriv- 
ing any  person  of  an  appeal  from  any  preliminary 
assessment  of  damages  in  condemnation  proceed- 
ings and  declaring  that  the  amount  of  damages  in 
all  cases  of  appeal  '*shall  on  demand  of  either 
party  be  determined  by  a  jury  according  to  law," 
Is  sofarself-executingas  to  entitle  an  appellant  on 
demand  to  a  trial  by  jury  on  appeaL  Woodward 
Iron  Co.  V.  Cabaniss,  87  Ala.  828. 

A  constitutional  provision  that  *^all  persons  en- 
titled to  vote  and  hold  oiBoe  and  none  others  shall 
be  eligible  to  sit  as  jurors"  is  not  self -executing  so 
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as  to  prevent  a  valid  Jury  from  being  summoned 
under  a  prior  law  making  free-holders  only  ellgi* 
ble  In  the  absence  of  any  new  statute.  Chahoon 
V.  Com.  20  Gratt.  738. 

Bxemptions  may  he  regarded  as  proMbUiona,  . 

The  constitutional  exemption  of  a  homestead 
not  exceeding  a  certain  value  is  effective  without 
legislation.    Beecher  v.  Baldy,  7  Mich.  488. 

So  a  constitutional  provision  that  "every  home* 
stead  not  exceeding  eighty  acres  .  .  .  shall  b» 
exempted  from  sale  .  •  .  for  any  debt"  is  aelf- 
executing.    Miller  v.  Marx,  56  Ala.  322. 

And  a  constitutional  exemption  of  merchant* 
from  taxation  on  capital  used  In  the  purchase  of 
goods  sold  to  nonresidents  and  sent  out  of  the- 
state,  is  self-executing.  Friedman  v.  Mathes,  8- 
Helsk.  488. 

Taxation, 

See  also  St.  Joseph  Board  of  Public  Schools  t. 
Patten  and  Hills  v.  Chicago,  supra. 

A  constitutional  provision  that  **all  taxes  ahaU 
be  uniform  upon  the  same  class  of  subjects  .  .  • 
and  collected  under  general  laws  is  not  self -exe- 
cuting, but  simply  mandatory  to  the  Legislature. 
Brie  County  v.  Erie,  4  Cent.  Rep.  805, 118  Pa.  860. 

A  constitutional  requirement  that  the  Legisla- 
ture shall  provide  a  uniform  rule  of  taxation  is  not 
operative  without  legislation.  Williams  v.  DeUoit^ 
2  Mich.  561. 

So  a  constitutional  provision  that  all  taxes  shall 
be  uniform  in  the  same  class  of  subjects  is  manda- 
tory on  the  Legislature,  but  does  not  Itself  repeal 
an  inconsistent  statute.   In  this  case  the  oonclu- 
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W.  Rep.  628.  And,  so  far  as  we  are  aware, 
the  oonectneas  of  this  view  has  neVer  been 
•questioned  or  doubted  in  an^  court,  until  one 
<of  the  counsel  in  this  case  interposed  a  brief 
in  Arthur  r.  WUlitu,  supray  in  which  he  took 
the  position  for  which  he  now  contends.  Of 
•course  it  is  true,  as  counsel  suggests,  that 
this  court  has  never  before  been  called  on 
to  decide  the  questioo,  and  that  mere  as- 
sumption on  the  part  of  either  bench  or  bar 
does  not  make  a  thing  law ;  but,  on  the  other 
hand,  it  is  also  true  that  a  construction  which 
has  for  a  third  of  a  century  been  accepted  by 
•every  one  as  so  obviously  correct  as  never  to 
have  been  questioned  or  doubted  is  much 
more  likely  to  be  right  than  a  newly  discov- 
ered one,  suggested  at  this  late  day  by  the 
emergencies  of  present  litigation.  The  fact 
that  no  such  view  ever  before  suggested  it- 
eelf  to  the  minds  of  court  or  counsel  in  the 
.'  numerous  cases  where  the  point  might  have 
been  made,  and  where  it  was  to  the  interest 
of  counsel  on  one  side  or  the  other  to  make 
it,  certainly  raises  a  strong  presumption 
Against  it.  Moreover,  as  the  generally  ac- 
-cepted  view  has  doubtless  long  been  the  basis 
of  the  credit  of  corporations,  it  ouglit  not 
now  to  be  disturbed,  unless  clearly  wrong. 
But  if  the  question  was  entirely  one  of  first 
impression,  we  have  no  doubt  as  to  how  it 
-should  be  determined.  A  constitution  is  but 
«  higher  form  of  statutory  law,  and  it  is 
•entirely  competent  for  the  people,  if  thejr  sj 
desire,  to  incorporate  into  it  self- executing 
•enactments.  Thrae  are  much  more  common 
than  formerly,  the  object  being  to  put  it 
beyond  the  power  of  the  Legislature  to  ren- 
•der  them  nugatory  by  refusing  to  enact  leg- 
islation to  carry  them  into  effect.    Prohibi- 


tory provisions  in  a  Constitution  are  usually 
self-executing  to  the  extent  that  anything 
done  in  violation  of  them  is  void.  But 
instances  of  affirmative  self- executing  pro- 
visions are  numerous  in  almost  everv  mod- 
em Constitution.  For  instances  of  this,  see 
State  y.  Weston,  4  Neb.  216;  Thomas  v. 
(hoeni,  4  Md.  189;  Bsyndds  v.  Taylor,  48 
Ala.  420 ;  MiUer  v.  Marx,  65  Ala.  822 ;  Peo- 
pU  V.  Uoge,  55  Cal.  612. 

Without  stopping  to  specify,  it  will  be 
found  on  examination  that  our  own  Constitu- 
tion abounds  in  provisions  that  are  unques- 
tionably self- executing,  and  require  no  leg- 
islation to  put  them  into  operation.  The 
question  in  every  case   is  whether  the  Ian- 

fuage  of  a  constitutional  provision  is  ad- 
ressed  to  the  courts  or  the  Legislature,— does 
it  indicate  that  it  was  intended  as  a  present 
enactment,  complete  in  itself  as  definitive 
legislation,  or  does  it  contemplate  subse- 
quent legislation  to  carrv  it  into  effect? 
This  is  to  be  determined  from  a  considera- 
tion both  of  the  language  used  and  of  the 
intrinsic  nature  of  the  provision  itself.  If 
the  nature  and  extent  oi  the  right  conferred 
and  of  the  liability  imposed  are  fixed  by  the 
provision  itself,  so  that  they  can  be  deter- 
mined by  the  examination  and  construction 
of  its  own  tenns,  and  there  is  no  language 
used  indicating  that  the  subject  is  referred 
to  the  Legislature  for  action,  then  the  pro- 
vision should  be  construed  as  self -executing, 
and  its  language  as  addressed  to  the  courts. 
In  almost  every  case  cited  by  appellants  in 
which  a  constitutional  provision  has  been 
held  not  self-executing,  it  will  be  found 
either  that  its  language  indicated  an  inten- 
tion that  legislation  should  be  had  to  carry 


-sion  was  aided  by  the  context  in  which  there  waj 
4m  express  deoUuration  that  laws  ezemptlnir  prop- 
-ertj  otherwise  than  as  therein  provided  shall  be 
void.  Lehigh  Iron  Co.  v.  X<ower  Macungle  Twp. 
81  Pa.  iSSti  Coatesvllle  Qas  Co.  v.  Chester  County, 
«7P8.47a. 

Appnyipnaiions, 

A  constitutioDal  provision  that  an  oiBcer  '*  shall 
■receive"  a  certain  salary  is  a  sufBcIent  appropria- 
tion without  legislative  action.  Thomas  v.  Owens, 
4  Md.  189. 

A  Constitution  fixing  the  salary  of  an  officer  and 
providing  that  the  "auditor  shall  draw  warranto 
•of  the  state  quarterly  therefor*'  Is self-exeoutiDg. 
estate  V.  Weston,  i  Neb.  218. 

But  a  constitutional  provision  that  judges  shall 
**  severally  during  their  continuance  In  office  re- 
ceive for  their  services  compensation  to  be  paid 
•out  of  the  treasury  *'  does  not  dispense  with  the  ne- 
cessity of  a  legislative  appropriation  in  order  to 
permit  payment.    Myers  v.  English,  9  Cal.  841. 

A  constitutional  provision  that  no  money  shall 
be  paid  out  of  the  treasury  of  the  state  except  in 
pursuance  of  **an  appropriation  by  law  "  anuuift  a 
statu  to  by  which  money  is  *' appropriated  aimual- 
ly"  for  the  stilary  of  an  oiScer,  especially  when 
Th**  PcYuMtiiie  of  the  Constitution  provides  thn*  mM 
4aws  inooDsistent  with  itsliall  oease  at  its  adoption, 
^nder  a  provision  that  the  Legislature  shall  meet 
once  In  two  years  there  must  be  an  appropriation 
at  least  once  in  two  years  in  order  to  permit  the 
T>aymcnt  of  the  salary.  State  v.  HoUaday,84  Mo. 
«»:  State  v.  Holladay,  88  Mo.  88S. 
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StodcAoIdsrs*  UaMlUy. 

The  decision  in  the  main  case  is  a  departure  from 
other  decisions  as  to  the  effect  of  constitutioDal 
provisions  as  to  the  liability  of  stookhoidera.  But 
the  provisions  construed  differ. 

A  constitutional  provision  that  **  dues  from  a 
oorporatlon  shall  be  secured  by  individual  liability 
of  the  stockholders  to  an  additional  amount  equal 
to  the  stock  owned  by  each  stockholder  and  such 
other  means  as  shall  be  provided  by  law"  is  not  op- 
erative without  the  aid  of  legislation  and  statutes 
passed  In  fulHUment  of  it  furnish  the  only  basis 
of  Judicial  action.  Morley  v.  Thayer,  8  Fed.  Rep. 
787. 

So  in  Jerman  v.  Benton,  79  Mo.  148,  it  was  held 
that  the  double  llabUlty  clause  of  a  Constitution 
did  not  take  effect  until  the  enactment  of  appro- 
priate legislation.  That  clause  was  as  follows: 
**Dues  from  private  oorporatlons  shall  be  secured 
by  such  means  as  may  be  prescribed  by  law,  but  in 
all  cases  each  stockholder  shall  be  Individually  li- 
able over  and  above  the  stock  by  him  or  her 
owned  and  any  amount  unpaid  thereon  in  a  fur- 
ther sum  at  least  equal  in  amount  to  such  stock. 

A  constitutional  provision  that  "dues  from  cor- 
porations shall  be  secured  by  such  individual  lla- 
bUlty of  the  corporation  and  other  means  as  may 
be  prescribed  by  law,*^and  another  that'^each 
stockholder  of  a  corporation  or.  joint-stock  associ- 
ation shall  be  individually  and  personally  liable 
for  his  proportion  of  all  its  debts  and  liabilities,*' 
must  be  construed  together,  and  the  latter  canaot 
be  held  self -executing,  as  in  that  case  the  former 
would  have  no  meaning.  French  v.  Te8ohemaker« 
e4CaL818.  |B.A.B. 
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it  into  effect,  or  that  the  nature  of  the  pro- 
viston  itself  was  such  as  to  render  such  leg- 
islation necessary.  To  the  first  class  may  be 
referred  the  provision  in  the  Constitution  of 
Missouri  (quite  different  from  that  in  ours) 
considered  m  the  case  of  Morlay  v.  Thayer, 
8  Fed.  Rep.  789,  although  that  case  really 
only  decided  that  the  plaintiff  could  not  re- 
cover because  he  had  not  followed  the  rem- 
edy provided  by  statute.  To  the  same  class 
belongs  the  case  of  Jerman  v.  Benion,  70 
Mo.  148,  although  it  seems  to  have  been  as- 
sumed, without  argument  or  consideration, 
that  the  constitutional  provision  there  con- 
sidered required  legislation  to  carry  it  into 
effect. 

To  the  second  class  belongs  Bowie  v. 
Lott,  d4  La.  Ann.  214,  in  which  it  was 
held  that  a  constitutional  provision  that 
''all  lands  sold  in  pursuance  of  decrees  of 
courts  shall  be  divided  into  tracts  of  from 
ten  to  fifty  acres,*'  required  legislation  to 
carry  it  into  effect.  This  is  plain  from  the 
very  nature  of  the  provision.  It  furnishes 
no  modus  operandi,  and  does  not  provide  how 
or  by  whom  the  land  was  to  be  divided,  nor 
determine  the  exact  size  of  the  tract.  It  was 
evidently  a  mere  general  direction  to  the  Leg- 
islature. To  the  same  class  mav  be  referred 
tlie  case  of  Missouri,  K,  fSb  f,  B,  Co,  v. 
Texas  db  St,  L,  B.  Co.,  10  Fed,  Rep.  608, 
involving  a  provision  in  the  Constitution  of 
Texas  that  ** every  railroad  company  shall 
have  the  right  with  its  road  to  intersect,  con- 
nect with,  or  cross  any  other  railroad,"  al- 
though all  that  was  decided  in  that  case  was 
that  the  defendant  railway  company  could 
not,  on  its  own  motion,  make  the  crossing 
without  the  consent  .of  the  defendant,  or 
without  resort  to  legal  proceedings  in  which 
the  conditions  and  limitations  under  which 
such  rights  should  be  exercised  should  be 
judicinfiy  fixed  and  determined.  Grows  v. 
SlauffJiter,  40  (J.  S.  15  Pet.  499,  10  L.  ed.  819, 
cited  by  appellant,  perhaps  goes  further  than 
any  other  case  in  holding  a  constitutional 
provision  not  self -executing :  but  its  weight 
as  an  authority  is  much  weakened  from  the 
facts  that  it  was  not  considered  by  a  full 
bench,  and  was  decided  by  a  divided  court. 
Justice  Story  being  one  of  the  dissenters. 
Moreover,  it  seems  difficult  to  reconcile  the 
decision  in  that  case  with  the  rule  that  pro- 
hibitory constitutional  provisions  are  self- 
executing  to  the  extent  that  anything  done 
In  violation  of  tiiem  is  void ;  or  the  further 
rule,  whicli  tliat  court  has  atwavs  professed 
to  follow,  that  it  would  adopt  the  construc- 
tion given  to  the  Constitution  and  laws  of  a 
state,  not  conflicting  with  those  of  the  Union, 
by  the  highest  court  of  that  state. 

Of  all  tlie  cases  cited  by  appellant,  the  one 
most  relied  on  is  that  of  French  y,  Teschemak- 
er,  24  Cal.  518.  The  Constitution  of  Cali- 
fornia provided:  **Sec.  82.  Dues  from  cor- 
ftorations  shall  be  secured  by  such  individual 
iability  of  the  corporators  and  other  means 
as  may  be  prescribed  by  law."  "Sec.  36. 
Each  stockholder  of  a  corporation  or  joint- 
stock  association  shall  be  individually  and 
personallv  liable  for  his  proportion  of  all  its 
debts  and  liabilities."  The  court  held  tliat 
section  86  was  not  self- executing.     But  the 
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decision  was  mainly  based  upon  two  con- 
siderations.   The  first  was  that,  while  tki» 
section  provided  that  each  stockholder  shoulil 
be  liable  for  his  proportion  of  the  corporate 
debts,  y^X  it  did  not  determine  what  that 
proportion  should  be,  nor  prescribe  any  rul» 
by  which  it  should  be  ascertained.     The  sec- 
ond was  that  section  86  was  to  be  read  ii> 
connection  with  section  82,  which  was  evi- 
dently addressed  to  the  Legislature.    No  such 
considerations  exist  here,  and  hence  we  do 
not  think  that  the  case  is  in  point.     The 
language  used  in  our  Constitution  is  posi- 
tive and  mandatory.    There  is  nothing  in  it 
indicative  of  an  intention  that  ancillary  leg^ 
islation  should  be  had  to  carry  it  into  effect ;. 
neither  is  there  anything  in  the  nature  of  the 
liability  imposed  such  as  to  render  any  such, 
legislation  necessary.     It  is  in  the  form  of 
a  present,    complete  enactment,  which,  al- 
though elliptical  in  form,   definitely  fixes 
the  nature  and  amount  of  the  liability,  and 
to  whom  the  liabilityis  incurred.     As  re- 
marked in  AUen  v.    Walsh,  supra,  ^it  de> 
Clares  the  creation  of  a  liability  to  the  ex-- 
tent  named  in  the  cases  referred  to. "    It  i» 
true  that  a  question  might  arise  as  to  whether 
it  is  the  person  who  holds  the  stock  when  a 
debt  is  contracted,  or  the  one  who  holds  it 
when  the  action  is  brought,  or  any  one  who 
held  it  at  any  time  whue  the  debt  existed, 
that  is  liable.    But  this  is  a  mere  question 
of  construction,   which  would  exist  if  the 
same  or  similar  lang^ge  were  ufsed  in  a 
statute,  as  has  sometimes  been  the  oase.    But 
questions  of  construction,  -vhcther  of  a  Con- 
stitution or  a  statute,  are  lor  the  courts^ 
and  not  for  the  Legislature.     In  tact,  all  the- 
criticisms  of  the  appellant  upon  this  article 
of  the  Constitution  refer  merely  to  supposed 
obscurities  in  its  meaning,  or  doubts  as  to 
its  construction ;  and  the  logic  of  their  argo- 
ment  is  that  it  is  for  the  Legislature  to  con- 
strue it,  and  determine  its  true  meaning. 
According  to  their  view,  it  means  anything^ 
or  nothing,  according  as  the  Legislature  see- 
fit  to  construe  it.    But  the  people  meant  some- 
thing by  this  provision,    and,    when  that, 
meaning  is  judicially  determined  by  legiti- 
mate rules  of  construction,  it  is  as  obligatory 
on  the  Legislature  as  on  any  one  else. 

Much  stress  is  laid  upon  the  fact  that  thi»i 
provision  contains  no  remedy  for  enforcing 
the  liability,  as  indicating  that  it  was  not 
intended  to  be  self -executing.    We  fail  to 
perceive  any  force  whatever  in  this  line  of 
argument.    The  maxim  ubijus  ibi  remedium, 
is  as  old  as  the  law  itself.     As  was  said  by 
Lord  Holt :    **If  a  man  has  a  right,  he  must, 
have  a  means  to  vindicate  and  maintain  it, 
and  a  remedy  if  he  is  injured  in  the  exer- 
cise and  enjoyment  of  it ;  and,  indeed,  it  is- 
a  vain  thing  to  imagine  a  right  without  a 
remedy,  for  want  of  right  and  want  of  rem- 
edy are  reciprocal."    The  maxim  referred  to 
gave  occasion  for  the  invention  of  tliat  form 
of  action  called  **an  action  on   the  case.'' 
The  principle  adopted  by  the  courts  accord- 
ingly was  that  the  novelty  of  the  particular 
complaint  in  an  action  on  the  ca.se  was  no 
objection,  provided  an  injury  cognizable  by 
law  be  shown  to  have  been  inflicted  on  the 
plaintiff.     Every  statute  made  against  an  in* 
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Jury,  mischief,  or  gTlevanoe  impliedly  gives 
a  remedy,  for,  if  no  remedy  be  expressly 
giyen.  a  party  has  his  action  upon  the  stat- 
ute. For  example,  **  if  a  i>enauy  be  given 
by  statute,  but  no  action  for  the  recovery 
thereof  be  named,  an  action  of  debt  for  the 
penalty  will  lie."  2  Dwar.  Stat.  677.  So 
where  a  statute  requires  an  act  to  be  done  for 
the  benefit  of  another,  or  forbids  the  doing 
of  an  act  which  may  be  to  his  injury,  though 
no  action  be  given  in  express  terms  by  the 
statute  for  the  omission  or  commission,  the 
general  rule  of  law  is.  that  the  party  injured 
shall  ^have  an  action ;  for,  where  a  statute 
gives  a  right,  there,  although  in  express 
terms  it  has  not  given  a  remedy,  the  remedy 
which  by  law  is  properly  applicable  to 
that  right  follows  as  an  incident.  AMy  v. 
Wkits,  2  Ld.  Raym.  988.  Hence  in  the 
present  case  it  was  not  necessary  that  the 
Constitution  should  have  expressly  given  a 
remedy  by  which  a  creditor  of  the  corpora- 
tion might  enforce  the  liability  of  a  stock- 
holder. If  it  in  fact  created  such  a  liability 
of  the  latter  in  favor  of  the  former,  there 
would  not  be  the  least  trouble  in  framing  a 

8 roper  complaint  in  an  action  to  enforce  it. 
if  course,  the  remedy  is  always  within  the 
control  of  the  Legislature,  and  may  be 
changed  as  they  see  fit.  provided  only  it  re- 
mains adequate.  It  is  entirely  competent 
for  them  to  provide  a  new  and  statutory  rem- 
edy, and  make  it  exclusive,  if  they  see  fit. 
An  inference  in  favor  of  appellant's  con- 
tention is  sought  to  be  drawn  from  the  his- 
tory of  this  provision  in  the  constitutional 
convention.  In  the  form  in  which  it  is  now 
found,  this  provision  was  the  one  adopted 
by  the  Democratic  wing  of  the  convention. 
The  provision  first  adopted  was  that  *^  provis- 
ion &all  be  made  masing  each  stockholder 
individually  liable  to  the  amount  of  stock 
held  or  owned  bv  him."  Counsel  say,  and 
doubtless  correctly,  that  this  would  not  have 
been  sclf-executio^,  as  its  language  was  di- 
rected to  the  Legislature,  and  evidently  con- 
templated legislation  to  carry  it  into  effect. 
In  this  form  it  was  adopted  hy  the  commit- 
tee of  the  whole,  and  then  referred  to  the 
committee  on  phraseology  and  revision,  who 
reported  it  back  in  its  present  form,  ("  every 
stockholder  shall  be  liable,"  etc.,)  when  it 
was  adopted  by  the  convention.  To  our 
minds,  the  material  change  which  that  com- 
mittee made  in  the  language  indicates  very 
strongly  that  the  purpose  of  the  change  was 
to  put  the  provision  in  the  form  of  a  self- 
executing  enactment,  and  thus  place  it  be- 
yond the  power  of  the  Legislature  to  defeat 
the  object  sought  to  be  accomplished. 

An  argument  is  also  sought  to  be  drawn 
from  subsequent  legislative  construction. 
We  attach  little  or  no  importance  to  this. 
An  argument  either  way  might  he  made,  for 
the  legislation  upon  the  subject  of  the  in- 
dividual liability  of  stockholders  has  been 
variable,  and  not  uniformly  consistent  either 
with  the  theory  that  the  Constitution  itself 
created  such  a  liability  or  that  it  did  not. 
Upon  the  theory  that  it  did,  it  must  be  con- 
fessed that  some  of  this  legislntion  wns 
superfluous,  and  its  repeal  unavailing.  On 
the  other  hand,  it  may  be  said  that,  in  pass- 
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ing  chapter  66,  Laws  1878,  making  stock- 
holders in  manufacturing  or  mechanical  cor- 
porations liable  for  corporate  debts  to  the 
amount  of  stock  held  or  owned  by  them,  the 
Legislature  must  have  assumed  that  the  Con- 
stitution itself  created  such  a  liability  in 
the  case  of  other  corporations,  for  it  is  not 
to  be  supposed  that  tliey  would  have  singled 
out  manufacturing  corporations  as  the  only 
ones  where  such  a  liability  should  exist. 
Moreover,  the  Legislature  in  submitting,  and 
the  people  in  adopting,  the  amendment  of 
1872,  excepting  corporations  organized  for 
a  manufacturing  or  mechanical  business  from 
the  operation  of  section  8,  art.  10,  of  the 
Constitution,  must  have  supposed  that  this 
section  ex  propria  tigore  created  an  individual 
liability  on  the  part  of  stockholders,  for 
otherwise  the  amendment  was  useless  and 
unnecessary,  unless  it  was  to  relieve  the  Leg- 
islature from  a  sort  of  moral  obligation  to 
legislate  on  the  subject. 

8.  The  answer  in  this  case  alleges  that  in 
July.  1889,  the  defendant  corporation  was, 
upon  petition  of  creditors  under  the  Insolv- 
ent Law  of  1881,  adjudged  insolvent,  and 
a  receiver  of  its  property'  appointed  by  the 
court,  who  had  fully  administered  the  cor- 
porate assets,  and  distributed  the  proceeds 
among  those  creditors  who  executed  releases 
to  the  corporation  as  required  by  statute ;  that 
plaintiff  in  January,  1890,  executed  and  filed 
such  a  release,  and  accepted  her  dividend 
from  the  receiver.  It  is  claimed,  under  the 
doctrine  of  Mohr  v.  Miniusota  Elevator  Co., 
40  Minn.  848.  that  this  release  of  the  corpora- 
tion had  the  effect  of  also  releasing  the  stock- 
holders. The  plaintiff,  on  the  other' hand, 
claims  that  the  rule  of  that  case  was  changed 
by  chapter  30,  Laws  1889,  entitled  **  An  Act 
to  Amend  an  Act  Entitled  'An  Act  to  Pre- 
vent Debtors  from  Giving  Preference  to 
Creditors,  and  to  Secure  the  £qual  Distribu- 
tion of  the  Property  of  Debtors  amonff  Their 
Creditors,  and  for  the  Release  of  Debts 
against  Debtors :'"  section  2  of  the  Amend- 
atory Act  providing  **that  the  release  of  any 
debtor  under  this  Act  shall  not  operate  to 
discharge  any  other  party  liable  as  surety, 
guarantor,  or  otherwise  for  the  same  debt. " 
The  point  is  made  that  this  Amendatory  Act 
is  invalid,  because  the  subject  is  not  suffi- 
ciently expressed  in  its  title.  There  is  noth- 
ing in  this.  It  recites  f)erbatim  the  title  of 
the  original  Act,  which  sufficiently  expresses 
the  subject  of  that  Act.  It  is  true  that  the 
title  of  the  Amendatory  Act  does  not  refer  to 
the  chapter  or  year  when  the  original  Act 
was  passed,  but  this  is  unimportant,  espe- 
cially as  there  was  no  other  Act  of  the  same 
title.  Similar  titles  have  been  invariably 
sustained  in  this  and  other  lurisdictions 
having  the  same  constitutional  provision. 
The  title  of  this  Act  is  not  materially  differ- 
ent from  that  sustained  by  this  court  in 
Winona  v.  Winoiia  County  School  Dist.  ^o, 
Se.  40  Minn.  13. 

It  is  further  claimed  that  the  amendment 
is  inapplicable  because  its  terms  will  not 
include  the  liability  of  stockholders  for  cor- 
porate debts;  the  argument  being  that,  wliero 
words  of  specific  import  are  followed  bv  & 
general  term,  the  general  term  is  to  be  takea 
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to  apply  only  to  peTSons  or  things  ejti^dem  geu" 
tri»  with  the  specific  terms ;  that  the  words 
**or  otherwise"  must  therefore  be  limited  to 
those  whose  liability  for  the  debt  is  of  the 
same  kind  as  that  of  surety  or  /[guarantor ; 
And  that  the  liability  of  a  stockholder  for 
the  debts  of  a  corporation  is  different  from 
that  of  either  a  surety  or  a  gyarantor,  and 
therefore  not  within  the  terms  of  the  Act 
The  Act  of  1889  was  passed  about  two  weeks 
after  the  decision  of  the  Mohr  Case^  and  the 
proviso  referred  to  was  doubtless  enacted  for 
the  very  purpose  of  changing  the  rule  laid 
down  in  that  case.  That  it  had  that  effect 
was  assumed  in  IHpp  v.  Northtoestem  Hat. 
Bank,  41  Minn.  400,  (decided  August  12, 
1889).  Even  under  the  strict  doctrine  of 
^U6dem  generUt  we  have  no  doubt  that  the 
term  "or  otherwise"  would  embrace  those 
liable  as  stockholders  for  corporate  debts; 
for,  while  that  liability  is  «u»  generis,  yet 
It  is  in  many  respects  sufficiently  analogous 
to  that  of  surety  or  guarantor  to  fall  within 
the  same  general  class.  But  the  doctrine  of 
^uedem  geiwrie  is  but  a  rule  of  construction 
to  aid  in  ascertaining  the  meaning  of  the 
Legislature,  and  does  not  warrant  a  court  in 
confining  the  operation  of  a  statute  within 
narrower  limits  than  intended  by  the  law- 
makers. The  general  object  of  an  Act  some- 
times requires  that  the  final  general  term 
«ball  not  be  restricted  in  meaning  by  its 
more  specific  predecessors.  Thus  the  ex- 
pression, ''any  Dond  or  other  specialty."  has 
been  held  to  comprehend  every  kind  of  spe- 
cialty including  a  statute.  The  evident 
intention  was  that  this  amendment  should 
embrace  all  cases  where  some  one  else  was 
liable,  in  whatever  capacity,  for  the  same 
debt  with  the  insolvent  debtor. 

The  insolvenc;^  proceedings  against  the 
corporation  were  instituted  and  its  discharge 
granted  after  the  passage  of  the  Act  of  1889, 
but  the  debt  for  which  plaintiff  sues  was  con- 
tracted prior  to  that  date ;  and  it  is  claimed 
that  the  Act  is,  as  to  stockholders  whose  lia- 
bility had  been  already  incurred,  unconsti- 
tutional, because  impairing  the  obligation 
of  contracts.  We  confess  our  inability  to 
Appreciate  ihe  force  of  this  argument.  The 
liability  of  a  stockholder  is  fixed  and  meas- 
ured by  the  Constitution  alone.  The  Insolv- 
ent Law  neither  increases  nor  affects  that 
liability,  but  has  reference  solely  to  the  rem- 
edy of  the  creditor  against  tne  insolvent 
debtor  An  existing  creditor  would  have  as 
much  right  to  object  to  the  passage  of  a 
Bankrupt  Act,  or  a  debtor  to  its  subsequent 
repeal,  as  would  this  appellant  to  object  to 
the  amendment  of  this  Insolvent  Law. 
Bankrupt  laws,  either  by  express  provision 
or  by  construction,  generally  provide  that 
the  discharge  of  the  bankrupt  shall  not  re- 
lease another  person  who  is  liable  for  the 
same  debt.  This  has  been  held  indiscrimi- 
nately in  cases  where  the  debt  was  contracted 
before,  as  well  as  where  it  was  contracted 
After,  the  passage  of  the  Bankrupt  Act,  and 
it  was  never  suggested  that  as  to  such  other 
person  the  Act  was  invalid,  as  impairing  the 
obligation  of  his  contract.  Tlie  discharge 
of  the  insolvent  or  bankrupt  in  such  cases, 
AS  we  have  repeatedly  held,  is  not  the  vol- 
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untary  act  of  the  creditor,  but  purely  ly 
operation  of  law,  which,  like  the  act  of  Goo^ 
hurts  nobody. 
Order  affirmed. 


WiUiam   MILLER  et  aX.,  BetpU.. 

James  STODDARD  et  al.,  De/U.^ 

and 
Henry  M.  LITTLE  &  Wife,  Apptf. 

i Minn. ) 


*i.  The  owner  of  a  lotirhieh 
Jeet  to  an  unrecorded  nkortgWLg%  con- 
tracted fl»r  the  constroctlon  of  m 
balldinfl^  npon  the  premises*  After  ma* 
terlala  had  l)een  furnished  for  the  ooostructton 
ot  the  bulldlDff,  but  before  the  olalms  for  liena 
therefor  bad  been  filed,  the  mort^acre  was  placed 
on  record.  Bdd*  that  the  Recording  Act  (Oen* 
Stat.  chap.  40,  f  21),  Impoees  no  obligation  upon  a 
dortgaffee  to  record  his  mortgage,  as  against 
meobaoics*  Uens. 

8.  Bnt  even  if  that  statate  eonld  be 
held  to  apply  to  encb  caeea,  the  lien 
claimants  in  this  case  ironld  not  come 
within  the  protection  of  its  provisions* 

because— FlTit.  their  liens  were  not  filed  until 
after  the  mortgage  was  recorded;  and,  BecomU 
there  was  no  evidence  that  they  did  not  hays 
actual  notice  of  the  mortgage  wben  thef  fur* 
nlBhed  the  materiaL  Held,  al90^  that,  in  the  ab- 
sence of  any  provision  to  that  effect  in  the  Lien 
Law,  a  mechanics'  lien  cannot  be  preferred  to  a 
prior  unrecorded  mortgage,  unlen  in  cases 
where,  upon  general  equitable  principles,  the 
mortgagee  would  be  estopped  by  his  conduct 
from  asserting  the  lien  of  his  mortgage,  as 
against  the  other  lien  claimants. 

(June  22, 1882.) 

APPEAL  by  defendants,  Henty  M.  Little 
and  wife,  from  an  order  of  the  District 
Court  for  Hennepin  County  overruling  a  mo- 
tion for  new  trial  in  an  action  brought  to  fore- 
close a  mechanicfi'  lien,  in  which  the  order  of 
priority  of  several  claims  against  the  same 
property  was  determined,  and  a  mortgage 
held  by' the  female  appellant  postponed  to  cer- 
tain mechanics'  liens.    Betereed, 

The  material  portions  of  Miller  ▼.  Shepard, 
referred  to  in  the  opinion  are  as  follows: 

Defendant  Shepard  and  one  Little  were  sev- 
erally the  owners  of  contiguous  lots.  Each 
contracted  with  one  Stoddard  for  the  erection 
of  a  dwelling-house  on  bis  lot,  and  about  the 
same  time  the  two  agreed  to  jointly  erect  a  bam 
on  the  line  between  the  lots,  so  that  part  of  it 
would  be  on  each  lot,  and  appurtenant  to  the 
dwelling-house  being  erected  thereon.  Pur- 
suant to  tbis  srrangement,  they  contracted 
with  Stoddard  for  the  erection  of  the  bam. 
Stoddard  built  the  two  houses,  and  also  the 
barn,  the  latter  being  so  located  that  five 
feet  more  of  it  was  on  one  lot  than  on  the 

*Head  notes  by  Mitghcli^  /• 

NoTB.— For  noie  on  the  question  of  superiority 
between  mechanic's  Hens  and  earlier  mortgages, 
see  Wimberlay  v.  Mayberry  (Ala.)  14  L.  B.  A.  800^ 
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otber.  and  one  end  of  it  better  finished  inside 
tban  the  other;  but  on  which  lot  the  larger 
part  of  the  bam  was  situated,  or  which  end 
was  the  better  finished,  does  not  appear. 
Neiiher  does  it  appear  what  the  dimensions  of 
the  barn  were.  The  defendants  Smith  A  Co. 
furnished  to  Stoddard  material  for  tlie  con- 
struction of  each  house,  and  also  of  the  barn, 
bhvpaid  and  Little  paid  Bto<ldard  in  full,  but 
the  latter  failed  to  pay  Smith  &  Co.  There- 
upon Smith  A  Co.  filed  separate  claims  for 
liens  on  the  two  hot)sc<t,  and  also  a  claim  for  a 
lien  on  tite  barn  and  both  lots  jointly  for  the 
nioierial  furnished  for  the  barn.  The  plain- 
lilTs.  who  had  furnished  material  to  Stocdiird 
for  Slicpard's  house,  having  commenced  this 
miction  lo  enforce  their  Heo  on  his  house  and 
lot,  and  having  made  Smith  &  Co.  defend- 
ail  s,  the  latter  interposed  an  answer  alleging 
the  foregoing  facts,  and  also  that  the  amount 
<lue  tliem  for  material  for  Shepard's  house  was 
f '>50.42,  and  for  material  for  the  whole  barn 
)M24.0d.  They  further  alleged  that  the  mat- 
ter as  to  the  material  for  the  bam  was  set  up 
"so  as  to  protect  their  rights  in  the  premises 
on  the  said  claim*  and  that  they  intended  to 
bring  a  separate  action  to  enforce  said  lien  if 
tlie  same  cannot  be  fully  enforced  herein." 
They  then  asked  for  judgment  against  Stod- 
dard for  $550.42,  and  that  said  judgment  be 
declared  a  lien  on  Shepard's  house  and  lot, 
«ud  that,  if  the  court  could  not  give  full  relief 
upon  the  last  claim,  (material  for  Uie  bam), 
it  may  make  such  order  and  decree  as  may 
protect  their  rights  in  the  premises,  and  that 
they  might  have  such  other  and  f oither  relief 
as  to  the  court  might  seem  proper.  Shepard 
appeared  and  answered,  but  Stoddard,  the 
•original  contractor,  failed  to  appear.  The 
court  ordered  personal  judgment  in  favor  of 
Smith  &  Co.  against  Stoddard  for  the  full 
nmount  due  for  material  furnished  for  Shep- 
ard's house,  and  one  half  of  the  amount  due 
for  material  furnished  for  the  barn,  and  ad- 
Judged  the  same  to  be  a  lien  on  Shepard's 
Louse  and  lot,  and  directed  the  premises  to  be 
aold  to  satisfy  the  same.  Shepard,  the  appel- 
lant, concedes  the  correctness  of  this  decision, 
BO  tar  as  it  relates  to  the  material  for  his  house, 
but  contests  it  in  so  far  as  it  allows  a  lien  on 
bis  premises  for  half  ($212)  the  material  for 
the  bam.  •  .  .  Smith  &  Co.  had  a  right  to 
file  a  single  claim  for  a  lien  on  the  barn  and 
both  lots.  But  we  are  also  of  opinion  that, 
notwithstanding  their  having  done  so,  they 
might  sever  their  claim  so  as  to  obtain  judg- 
ment against  each  lot  for  the  amount  of  ma- 
terial which  went  into  the  part  of  the  bam 
situated  thereon,  provided  they  were  able  to 
show,  and  did  show,  what  part  or  proportion 
of  the  material  entered  into  the  construction 
of  each  part  of  the  building,  and  provided  the 
rights  of  third  parties  are  not  thereby  prej- 
uaioed.  .  .  .  But  while  Smith  &  Co.  had 
the  right  to  sever  the  lien  for  material  for  the 
bam,  yet,  if  they  did  so.  It  was  incumbent  on 
them  to  show  atfirmatively  what  part  or  pro- 
portion of  the  material  entered  into  Shepard's 
part  of  the  buildine;  that  is.  the  part  which 
aiood  on  his  lot.  Had  it  appeared  that  both 
parts  of  the  barn  were  built  and  finished  alike, 
and  that  half  stood  on  each  lot«  then  the  court 
would  have  been  fully  justified  in  adjudging 
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one  half  the  amount  of  Smith  &  Co's  claim  to 
be  a  lien  on  Shepard's  premises.  Bur  it  ap- 
pears not  only  that  the  two  parts  were  iinished 
differently,  but  also  that  five  feet  more  of  the 
building  (which  for  anything  that  appears 
Inight  have  been  a  very  considerable  part  of 
it)  siood  on  one  lot  than  on  the  other,  and  there 
is  no  evidence  as  to  what  part  or  portion  of 
the  material  went  into  either.  Consequently 
there  was  no  basis  whatever  furnished  by  ihe 
evidence  for  the  court's  apponioumeut.  it 
was  mere  guess  work. 

Mr.  C.  J.  Cahaley,  for  appellants: 

Cliarging  the  property  owned  by  one  Indi- 
vidual, for  the  improvements  made  on  the 
property  of  another,  when  he  receives  no  bene- 
fit from  it,  is  so  unjust  that  nothing  less  than 
verv  clear  expressions  would  warrant  it. 

UorgoM  V.  Douglas,  6  Serg.  &  R  612;  Ker- 
batMhv.  Henderson,  SPhila.  17;  Batts  v.  Fair, 
18  Pa.  167;  8kyrme  v.  OceiderUal  MiU  <ft  Min. 
Co.  8  Nev.  219;  BuUer  v.  Hiters,  4  R  I.  88; 
Edwards  v.  Edwards,  24  Ohio  St.  402;  Phil- 
lips.  Mechanics'  Liens,  702. 

The  Mechanics'  Lien  Act  only  gives  a  lien 
to  the  extent  of  the  interest  of  the  owner  at 
the  time  the  materials  were  furnished.  At 
that  time  the  property  was  subject  to  the  pur* 
chase- money  mortgage  of  this  appellant.  It 
was  hi  effect  the  continuation  of  her  vendors' 
lien.  The  principle  that  an  unrecorded  pur- 
chase-money^ mortgaj^  is  a  lien  prior  to  that 
of  a  mechanic  or  judgment  creditor  is  so  well 
established  that  it  may  be  said  to  be  elemen- 
tary. 

Oliver  V.  Davy,  84  Minn.  292;  Rees  ▼.  Ltid- 
ington,  18  Wis.  808;  Spring  v.  Short,  90  N.  Y. 
688;  Ouy  v.  Carriere,  6  Cal.  611;  Campbells 
App.  86  Pa.  247;  Rote  v.  Munie,  4  Cal.  178; 
Banning  v.  Bdes,  6  Minn.  402;  Bohn  Hfg,  Oo, 
V.  KounUte,  80  Neb.  719. 

Mr.  Willis  McDowell*  for  resiwndents. 
Miller  et  al.: 

Conceding  that  mechanics'  liens  are  not 
within  theKecording  Act  and  that  an  unre- 
corded purchase-money  mortgage  has  prece- 
dence over  a  lien,  of  what  avail  would  it  be 
to  these  appellants,  as  against  these  respond- 
ents. She  has  voluntarily  allowed  anotlier 
mortgage  to  be  placed  upon  the  property, 
which  is  a  lien  ahead  of  her  mortgage  and  the 
lien  of  these  respondents  is  ahead  of  this  other 
mortgage.  She  has  selected  her  place  in  the 
procession  and  cannot  now  hope  to  change  it. 

RHUy  y.WiUiams^mxm.),  Dec.  28,  1891. 

Messrs.  Reed  A  Kerr»  for  respondents, 
Frazer  &  Shepard: 

Time  was,  perhaps,  when  under  certain  cir- 
cumstances, as,  for  instance,  those  which  exist 
in  the  case  of  Oliver  v.  Davy,  84  Minn.  292, 
the  claims  of  laborers  and  materialmen  would 
be  postponed  to  the  right  of  the  holder  of  an 
unrecorded  purchase-money  mortgage,  but  the 
facts  in  this  case,  taken  in  connection  with 
the  Lien  Law  of  1889,  do  not  lead  to  such  a 
conclusion. 

By  allowing  the  intervention  of  the  mortgage 
of  the  North  Side  Building  &  Loan  Associa- 
tion she  has  brought  herself  clearly  within 
the  rule  established  in  BeiUy  v.  WiUiams 
(Minn.)  Dec.  28.  1891.  She  has  taken  her 
place  in  the  procession  and  must  abide  by  her 
choice. 
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Me89r$.  Ueland  A  Holt  for  respondents, 
C.  A.  Smith  &  Co. 


MitchelU  J',  delivered  the  opinion  of  the 
court: 

This  may  be  termed  the  companion  case  of 
that  of  the  same  plaintiffs  against  Shepard  and 
others  (lust  decided),  to  the  statement  of  facts 
in  which,  as  far  as  it  goes,  reference  may  he 
made  for  the  facts  in  this  case.  This  action 
was  brought  to  enforce  a  lien  for  labor  and 
materisl  performed  and  furnished  to  the  con- 
tractor, Stoddard,  for  the  erection  of  the  Little 
house.  The  defendants  Esther  B.  Little  and 
the  North  Side  Building  &  Loan  Association 
were  mortgagees  of  the  premises.  The  other 
defendants,  Frazer  &  Shepard  and  Smith  & 
Co.,  were  lien  claimants  for  material  also 
furnished  to  Stoddard, — ^the  former  for  the 
house,  and  the  latter  for  both  the  house  and  the 
barn.  As  the  building  and  loan  association 
took  no  appeal,  and  is  not  made  a  party  to  this 
appeal,  the  correctness  of  the  decision  of  the 
trial  court  as  to  the  rank  or  position  of  the  lien 
of  its  mortgage  is  not  before  us,  and  cannot 
be  considered.  The  answer  of  SAiith  &  Co., 
and  the  evidence  in  support  of  their  claims,  is 
substantially  the  same  as  in  the  Shepard 
Que,  and  what  was  said  there  is  equally  ap- 
plicable here.  There  is  the  same  failure  to 
show  what  partner  proportion  of  the  material 
furnished  for  the  barn  entered  into  the  con- 
struction of  that  part  oti$  situated  on  the 
Little  lot. 

2.  The  principal  question  in  the  case  is  as  to 
the  rights  of  Esther  B.  Little  under  her  mort- 
gage. The  lot  on  which  the  buildings  are  sit- 
uated formerly  belonged  to  her.  On  May  18, 
1890,  before  any  contract  was  made  with 
Stoddard,  and  before  any  work  had  been  done 
or  materials  furnished  for  the  buildings,  and 
consequently  before  any  of  the  liens  of  the  re- 
spondents had  attached,  she  conveyed  the  lot 
to  Henry  B.  Little,  and  at  the  same  time  took 
back  a  mortgai;e  from  him  on  the  premises. 
It  does  not  appear  whether  the  deed  to  Henry 
B.  Little  has  ever  been  recorded,  but  it  does 
appear,  and  is  so  found,  that  the  mortgage  to 
Esther  B.  Little  was  not  recorded  until  No- 
vember 22,  1800,  which  was  after  all  of  the  re- 
spondents had  furnished  the  material  for  the 
buildings,  but  before  any  of  them  had  filed 
their  claims  for  liens.  The  trial  court  held 
that  the  liens  of  the  respondents  were  superior 
to  that  of  Mrs.  Little's  mortgage,  on  the 
ground,  as  we  presume,  that  it  was  not  re- 
corded until  after  respondents  had  furnished 
the  material,  and  consequently  after  their  liens 
therefor  bad  attached. 

Appellants'  counsel  rests  the  claim  of  prior- 
ity for  the  mortgage  mainly  on  the  ground 
that  as  appears,  or  at  least  as  they  offered  to 
prove,  it  was  given  for  the  purchase  money  of 
the  lot.  Under  the  facts,  we  do  not  see  that 
this,  even  if  true,  is  at  all  material.  What 
counsel  has  in  mind,  and  all  that  the  cases  cited 
by  him  hold,  is  that  where  the  interest  of  a 
vendee,  in  possession  under  an  executory  con- 
tract of  sale,  has  become  subject  to  a  lien  for 
material  or  labor  furnished  or  performed  for 
him  for  the  construction  of  a  building  there- 
on, anil  subsequently  the  vendor,  in  perform- 
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ance  of  the  executory  contract,  executes  a 
conveyance  to  the  vendee,  and  at  the  same 
time  takes  back  a  mortga^  for  the  unpaid 

Surchase  money,  the  mecnanics'  lien  will  not 
isplace  or  take  precedence  of  the  mortgage, 
which  is  but  a  continuation  in  another  form  of 
the  vendors'  lien.  But  in  the  present  case 
Mrs.  Little's  mortgage,  in  point  of  time,  in 
fact  antedated  the  liens  of  the  respondents. 
Hence  the  only  question  is  whether,  notwith- 
standing that  mortgage  was  first  In  time,  the- 
Hens  of  the  materialmen  should  be  given  prec- 
edence, because  at  the  time  thev  attached  the 
mortga^  had  not  been  recorded.  We  have- 
approached  this  question  with  a  desire,  in  the 
interests  of  apparent  justice,  to  give  the  me- 
chanics' liens  the  precedence,  if  it  could  be  done- 
consistently  with  legal  principles;  but  we  have 
been  unable  to  find  anything,  in  the  Lien  Law 
or  elsewhere,  that  would  justify  us  in  doing  so. 
It  cannot*  be  done  by  virtue  of  the  stat- 
ute relating  to  the  registration  of  conveyances, 
for  two  reasons:  First,  under  that  statute 
(Qen.  Stat.  chap.  40,  §  21)  there  is  no  obliga- 
tion resting  on  a  mortgagee  to  record  his  mort- 
gage as  against  mechanics'  Hens.  Its  provisions 
do  not  apply  to  or  extend  to  such  liens.  In  the 
absence  of  any  statute  on  the  subject,  we  are 
relegated  to  the  common  law,  by  which  a  reg- 
istry was  not  required,  and  would  be  unavailing; 
for  any  purpose;  the  law  imposing  upon  eveir 
one  the  burden  of  ascertaining,  at  his  peril» 
the  actual  condition  of  the  title.  Oliver  v. 
Davy,  84  Minn.  292;  Bm  v.  Munie,  4  Cal. 
173.  But  even  if  the  Recording  Act  could  be- 
held to  apply  to  mechanics'  liens,  the  facts  of 
this  case  would  not  bring  the  respondents  with- 
in the  protection  of  its  provisions — F%r$t,  be- 
cause their  claims  for  liens  were  not  filed  untO^^ 
after  the  recording  of  Mrs.  Dttle's  mortgage; 
and,  second,  because  there  is  neither  evidence 
nor  finding  that  the  respondents  did  not  have 
notice  of  the  mortgage  when  they  furnished 
the  material  for  the  buildings.  The  Lien  Law 
is  equally  defective  in  not  making  any  provis- 
ion for  such  cases.  Had  the  statute  contained 
the  provisions,  found  in  many  of  the  lien  lawa 
of  other  states,  to  the  effect  that  mechanics' 
liens  shall  be  preferred  to  any  mortgage  or 
other  incumbrance,  of  which  the  lien-holder 
had  no  notice,  and  which  was  unrecorded  at 
the  time  such  liens  attached,  all  difficulty 
would  have  been  avoided.  But  our  statute 
contains  no  such  provision.  It  merely  prrv 
vides  that  the  claim  of  the  laborer  or  material- 
man shall  be  a  lien  ''on  the  right,  title,  and  in- 
terest of  the  owner  in  the  land."  There  is  no 
chance  for  giving  respondents'  Hens  a  prefer- 
ence, under  section  5  of  the  Act.  for  that 
section  expressly  excepts  bona  fide  prior  mort- 
gagees. Under  this  state  of  the  law,  we  see  no 
way  by  which  the  decision  of  the  trial  court 
can  be' sustained  giving  the  respondents'  liens 
a  preference  over  the  Little  mortgage.  Of 
course,  there  may  be  cases  where  the  holder  of 
the  unrecorded  mortgage  might  be  estopped 
bv  his  conduct  from  asserting  it  as  against  lien 
Claimants,  but  no  such  state  of  facts  appears 
here.  It  is  surprising,  in  view  of  all  that  haa 
been  said  by  the  real  or  pretended  friends  of 
labor  as  to  the  importance  of  a  lien  law,  that 
a  carefully  prepared  statute  on  the  subject  baa 
never  been  gotten  up.    Most  of  the  enactmenta 
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baTe  been  crude  and  imperfect  affairs,  often 
iocludins:  some  drastic  proyisions  in  utter  dis- 
regard o)  the  rigiits  of  owners  and  mortgagees, 
but  at  the  same  time  lacking  some  very  im- 
portant provisions  necessary  for  the  proper 
Srotection  of  mecbanics  and  materialmen. 
[any  of  their  provisions  have  also  often  been  so 
obscure  and  ambiguous  that  their  construction 
involved  much  litigation,  the  cost  of  which 
u&uallv  falls  on  the  very  class  for  whose  bene- 
fit such  statutes  are  designed.  The  result  has 
been  that  the  courts  have  been  often  blamed 
for  not  doing  what  they  have  no  power  to  do, 
but  what  the  Legislature  ought  to  have  done, 
viz.,  to  enact  a  letter  law.  Inasmuch  as  the 
case  was  evidently  tried  and  decided  upon  a 
wrong  theorv  of  the  law,  we  shall  merely  or- 
der a  new  trial  of  the  issues  between  respond- 
ents and  Esther  B.  Little,  instead  of  directing 
Judgment  in  her  favor  upon  the  present  find- 
ings. 

3.  The  court  below  held  that  plaintiffs'  lien 
was  superior,  and  the  Hens  of  the  other  re- 
spondents inferior,  to  the  mortgage  of  the 
building  and  loan  association,  and  ordered  two 
sales  of  the  property, — one  subject  to  the  lien 
of  that  mortgage,  and  the  other  free  of  all  in- 
cumbrances, including  that  mortgage.  This 
is  assigned  aff  error.  As  the  building  and  loan 
association  is  not  a  party  to  this  appeal,  of 


course  nothing  can  be  done  that  would  affect 
its  rights  under  the  decision  of  the  trial  court: 
but  inasmuch  as  in  any  event  there  h:is  to  be  a 
sale  of  the  entire  property  free  of  the  lien  of 
the  mortgage,  its  rights  will  not  be  afTected  by 
a  modification  of  the  order  of  the  court  direct- 
ing two  sales.  Two  sales  of  the  property  are 
wholly  unnecessary,  and  will  only  lead  t  >  con- 
fusion worse  confounded.  There  should  be 
but  one  sale,  and  that  of  the  entire  property,. 
and  the  proceeds  distributed  among  nil  lien- 
holders,  including  the  buildins:  and  loan  as- 
sociation, according  to  their  priority.  For  the 
reas'^n  already  suggested,  the  correctness  of 
the  decision  oi  the  district  court  as  to  order  of 
priority  of  respondents'  liens,  either  as  between 
themselves  or  as  to  the  building  and  loan  as- 
sociatiou,  is  not  involved  in  this  appeal.  It 
may  be  remarked,  however,  that  if  our  statute 
contained  a  provision  similar  to  that  found  in 
many  other  states,  as,  for  example,  California 
(Code  Civ.  Proc.  §  118«),  it  would  obviate  a 
very  embarrassing  question,  which  might  have 
been  raised  in  this  case,  and  which  was  some- 
what discussed  in  Ftnlayson  v.  Crooks  (Minn.) 
40  N.  W.  Rep.  898,  645. 

Order  reversed,  and  new  trial  ordered  as  to 
the  second  claim  of  Smith  &  Co.,  (material  for 
the  barn),  and  also  as  to  the  issues  between  the 
respondents  and  the  appellant  Esther  B.  Little. 
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1  •  The  ezistenee  of  brick  partitions  ex- 
tending^ above  the  roof  ajid  dividing  a 
building  into  stores  or  sections  will  not 
constitute  each  section  a  separate 
hnildin^  or  the  ffoods  therein  a  separate  risk 
within  the  meaning  of  a  reinsurance  contract 
Umftlng  the  amount  of  insurance  to  be  placed  on 
any  one  '*  buildinir  or  risk,"  if  all  the  sections  are 
iDCloeed  by  a  common  exterior  wall  and  are  all 
under  one  management  and  devoted  to  the  same 
USD  while  the  floors  of  the  different  stories  are  on 
the  same  level  and  connected  hy  large  doors 
through  the  partitions. 

2.  There  is  no  presomption  of  knowl- 
edge  on  the  part  of  an  insurance  com* 
pany  doing  a  general  business  throughout  the 
United  States  of  a  custom  or  usage  as  to  what 
constitutes  a  **bullding**  or  **rl8k**  which  is  pecu- 
liar to  a  city  in  a  state  foreign  to  ita  domicll,  so 
as  to  make  the  custom  an  element  of  its  contracts 
relating  to  property  in  such  city  without  proof 
that  it  had  such  knowledge. 

8.  Failure  of  one  insurance  company 
to  object  to  risks  contained  in  sched* 
ules  sent  to  it  by  another  company,  a 

certain  amount  of  whose  risks  it  ban  made  a 

KoTS.— For  notes  on  custom  as  part  of  contract, 
•ee  Xewhall  v.  Appleton  (N.  Y.)  3  L.  R.  A.  859; 
8mith  V.  Clews  (N.  r.)  4  L.  K.  A.  302:  Macauskey 
T.  Klosterman  (Or.)  10  L.  R.  A.  785;  Conestoga 
Ogar  Go.  v.  Flnke  (PaJ  13  L.  B.  A.  438. 
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compact  to  reinsure,  will  not  amount  to  an  aoqut- 
escence  on  which  the  latter  can  rely  in  case  they 
are  not  covered  by  the  compact,  since  reliance 
may  be  placed  on  the  good  faith  of  the  other 
company  and  its  acting  within  the  con  tract  with- 
out  the  necewity  of  making  a  personal  investi- 
gation of  the  property  covered  by  each  schedule^ 

4*  Notice  that  three  stores  belongrin^  to 
the  same  person  are  all  located  at  the 
foot  of  the  same  street  is  not  notice  that 
they  are  all  In  the  same  building. 

5.  Claiming  exemption  f^om  liability 
fbr  a  loss  on  one  ground  will  not  prevent 
an  insurance  company  from  subsequently  setting 
up  another  defense  based  upon  facts  of  which, 
solely  through  the  negligence  of  the  insured,  it 
was  ignorant  at  the  time  of  making  its  first  de- 
fense. 

( May  17. 1802.) 

APPEAL  by  plaintiff  from  a  Jodgment  of 
the  Montgomery  City  Court  in  favor  of 
defendant  in  an  action  brought  to  recover  the 
amoimt  alleged  to  be  due  upon  a  contract  re- 
insuring certain  fire  risks  which  had  been 
taken  by  the  plaintiff.     A  firmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Watts  A  Son  for  appellant. 

Messrs.  Tompkins  A  Troy,  for  appellee: 

The  agent  for  placing  the  liability  upon  the 
principal  owed  to  that  principal  the  highest 
decree  of  good  faith.  It  was  the  duty  of  ap- 
pellant to  disclose  all  of  the  facts  affectiog  the 
risk. 

iSvn  Mvt.  Ins,  Go.  v.  Ocean  InS.  Go,  107  U. 
R.  485.  27  L.  ed.  887;  Morgan  v.  Hardy,  16 
Neb.  487. 


See  also  36  L.  R.  A.  742;  38  L.  R.  A.  514. 
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Storerooms  situate  as  these  were  oonstitate 
one  and  the  same  risk. 

Hochstadi&r  v.  State,  78  Alfi.  24;  Oarr  t. 
Hibemia  Ins.  Co,  2  Mo.  App.  406;  Sampson  y. 
Security  Ins.  do.  188  Mass.  40;  OargiU  v. 
Millers  dh  Mfrs,  Mut.  Ins.  Co.  88  Minn.  90; 
Blake  y.  Exchange  Mut,  Ins,  Co,  of  Philadd- 
phia,  12  Gray,  265;  Fair  y.  Manhattan  Ins, 
Co.  112  Mass.  820. 

The  eyidence  wholly  fails  to  make  out  a 
case  in  which  a  custom  changes  the  meanine 
of  the  word  ''warehouse"  from  its  ordinary  ana 
legal  slsrnification: 

1st.  It  does  not  show  how  long  the  alleged 
custom  had  existed. 

2d.  It  shows  a  custom  confined  to  the  dty  of 
New  York. 

8d.  The  intention  of  the  parties  to  the  con- 
tract in  limiting  the  risk  of  appellee  to  a  max- 
imum line  of  |5,000  on  gocxls  in  anjr  one 
warehouse  is  dear  and  not  indeterminate, 
therefore  there  is  no  need  to  introduce  evidence 
of  such  a  custom  to  explain  that  intention;  and 

4th.  No  custom  can  be  established  to  vary  or 
explain  the  terms  of  a  contract  the  effect  of 
which  would  be  to  tempt  parties  to  acts  of  dis- 
honesty, wrong,  or  bad  faith  as  this  would  in 
such  a  case  as  the  one  at  bar. 

Montgomery  db  E.  R,  Co.  y.  KcHh,  78  Ala. 

:896;  Wilkinson  y.  WiUiamson,  76  Ala.   168; 

.  East  Tennessee,  V.  dh  O,  B.  Co.  y.  Johnston,  75 

Ala.  596,  51  Am.  Rep.  489;  Smith  y.  Bice,  56 

■  Ala.  417;  Herring  y.  Skaggs,  78  Ala.  446; 

Eager  y.  Atlas  Ins.  Co.  14  Pick.  141,  25  Am. 

Dec.   868;  Susquehanna  F.   Co.  y.  White,  66 

Md.  444,  59  Am.  Rep.  186;  Biggins  y.  Moore, 

84  N.  Y.  417;  Walls  y.  Bailey,  49  N.  Y.  464; 

Fuller  y.  Robinson,  86  N.  Y.  806;  Bradley  y. 

Wheeler,  44  N.  Y.  495;  Paine  y.  Hofc^U,  90 

N.  Y.  660. 

The  burden  of  proying  notice  was  on  appel- 
lant. 

Jiobinson  y.  Levi,  81  Ala.  184. 

i 

1 

MeClellaA*  /..  deliyered  the  opinion  of 
the  court: 

This  is  an  action  by  the  Gkrman  American 
Insurance  Company  against  the  Commerdal 
Fire  Insurance  Company  on  a  contract  by 
which,  it  is  alleged,  the  defendant  reinsured 
certain  risks  taken  by  plaintiff  on  property  in 
New  York  city.  The  property  was  destroyed 
by  fire,  the  loss  paid  by  plaintiff,  and  reim- 
bursement to  the  pro  rata  extent  of  reinsur- 
ance is  now  sought  to  be  enforced  from  de- 
fendant. Tritd  heiovr  was  had  by  agreement 
without  jury,  the  issues  of  fact  were  found  for 
•defendant,  and  judgment  went  accordingly. 
This  appeal  presents  for  review  the  conclu- 
dons  01  the  city  judge  on  the  evidence  and  the 
Judgment  rendered.  There  is  no  material  con- 
troversy as  to  what  the  facts  are.  The  con- 
tracts of  reinsurance  sued  on  were  made  in 
this  way:  The  Commercial  Fire  Insurance 
-Company,  on  May  26, 1887,  signed,  and  mailed 
to  the  German  American  Insurance  Company 
what  is  known  as  a  ''reinsurance  compact, ' 
which  was  duly  received  and  acknowledged 
by  the  latter.  This  compact,  with  its  attached 
lists  and  schedules,  authorized  the  German 
American  Company  to  reinsure  itself  in  the 
Commercial  Company,  within  certain  limita- 
tions as  to  classes  and  amounts  of  risks,  by 
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entrifls  thereon  or  therdn,  followed  by  oertaio 
ad  interim  and  final  reports  to  the  reinsuring 
company,  setting  forth  the  term,  amount,  and 
dass  of  risk,  rate  of  premium,  and  location  of 
property  insured.  Among  other  risks  which 
the  compact,  as  modified  by  subsequent  corr^ 
spondence,  authorized  the  German  American 
Company  to  reinsure  in  or  "cede"  to  the  Com- 
mercial Company  were  non fiber  goods  in  brick 
stores  or  warehouses,  in  amounts  not  to  exceed 
$5,000  in  any  one  building  or  risk.  Claiming 
to  proceed  under  this  authorization,  and  within 
its  limitations,  the  German  American  Company 
made  and  reported  entries  on  the  compact  a;^- 
gregstiug  $12,500  on  nonfiber  goods  stored  in 
Kossiter's  stores  Nos.  1,  2,  and  8,  severally. 
The  first  entry  and  report  was  of  $2,000  of  re- 
insurance on  goods  in  "Rossiter's  store  No.  2, 
foot  W.  60th  St.,  N.  Y.  city;"  the  next,  of 
$8,0C0  on  goods  in  ''Rossiter's  store  No.  1,  N. 
Y.  dty;"  third,  of  $2,000  on  goods  in  "Itopsi- 
ter's  store  No.  1,  N.  Y.  city;"  fourth,  of  $8,000 
on  goods  to  "Rossiter's  store  No.  2,  N.  Y.  dty;" 
and  last,  of  $2,500  on  goods  in  "Rosdter's  store 
No.  8,  N.  Y.  dty."  Previous  to  these  entries 
and  reports,  plaintiff,  for  the  purpose  of  induc- 
ing defendant  to  increase  its  maximum  limit 
on  amount  of  reinsurance  on  storage  stores, 
had  sent  the  latter  a  schedule  showing  the 
amounts  of  net  risks  it  carried  on  a  number  of 
such  stores  in  New  York  city  and  elsewhere, 
and  among  the  other  items  in  this  list  is  the 
following:  ''Rossiter's  stores,  ft.  60th  St.,  N. 
Y.  city,  $80,000." 

On  proof  of  loss,  defendant  paid  plaintiiT 
about  $5,000,  and  refused  to  pay  tLe  balance 
daimed  under  the  reinsurance  contracts, 
amounting  to  something  over  $6,000,  on  the 
ffround  that,  as  it  insisted,  Rossiter's  stores 
Nos.  1,  2,  and  8  constituted  but  one  buildin^^ 
or  risk,  within  the  meaning  of  the  said  reinsur- 
ance compact*  and,  in  conseaueocc,  plaintiff 
was  without  authority  to  bina  defendant  be- 
yond the  maximum  limit  of  $5,000  on  goods 
stored  in  said  stores,  and  its  entries  and  reports 
as  to  and  of  all  reinsurance  in  excess  of  this 
limitation  were  abortive  and  invalid.  It  can- 
not be  doubted,  on  the  evidence  found  in  this 
record,  consisting  of  minute  descriptions  and 
diagrams  of  Rossiter's  stores  Nos.  1,  2,  and  8, 
that  they,  in  the  ordinaiy  sense  of  the  term, 
constituted  "one  building."  It  appears  that 
the  building  was  five  stories  in  height;  thai 
the  outer  wall  was  common  to  each  of  the 
stores;  that  the  several  floors  were,  respective- 
ly, on  the  same  level;  that,  while  two  parti- 
tion walls  divided  the  building  into  three 
rooms  or  compartments  on  each  floor,  there 
were  doors  about  eight  feet  square  in  each  of 
these  walls  between  the  several  oompartments 
in  each  of  the  five  stories;  that  the  whole 
structure  was  under  one  management,  and  de- 
voted to  the  same  uses,  the  storage  of  nonfi- 
brous  merchandise;  and  that  the  partition  doors 
were  used  for  the  purposes  of  the  passage  of 
persons  and  the  removal  of  goods  from  one 
store  to  another  or  others  on  each  floor.  It 
was  also  shown  that  double  iron  shutters  were 
provided  for  closing  these  apertures  in  the  par- 
tition walls;  that  these  were  generally  closed; 
and  that  the  partition  walls  extended  fiye  feet 
above  the  roof.  It  is  not  seriously,  and  cannot 
be   successfully,    contended  that,  upon  this 
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i>bowiDg  the  three  stores  in  Question  were  dis- 
tinct bmldings.  or  that  the^  did  not  constitute 
"one"  and  the  same  building,  i^  that  word  is 
commonly  understood.  Fair  y.  Manhattan 
In».  Co.  112  Mass.  SaO;  Blake  v.  Exchange  MuU 
Ins.  Co.  12  Gray,  265;  CargiU  v.  miUfr%  d 
Mfrs.  Mut.  Ins.  Co.  88  Minn.  90;  8amp9on  v. 
Security  Im.  Co.  188  Mass.  49;  Carr  v.  Biber- 
nia  Inn.  Co.  2  Mo.  App.  466;  HoehstadUr  y. 
State,  73  AU.  24. 

It  is  equally  manifest,  we  thinly,  that  these 
stores,  or  the  goods  stored  therein,  constituted 
bnt  "one"  risk,  in  the  sense  of  the  compact  un- 
der consideration,  unless  the  word  is  to  take 
on  a  different  significance  from  the  usage  and 
custom  proved  in  this  case,  and  to  be  presently 
considered.  It  is  most  clear  from  the  recora 
before  us  that  the  Commercial  Company  con- 
ceived it  to  be  of  the  utmost  importance  to  it 
tiiat  its  exposure  to  loss  under  the  reinsurance 
compact  should  in  no  case  exceed  $5,000. 
When  the  German  American  Company  advised 
and  requested  it  to  raise  its  maximum  list  from 
$2,500  to  $7,500  or  $10,000  on  nonfibrous  stor- 
age, it  replied  that  "we  think  that  the  line  sug- 
gested by  you  is  rather  too  large  for  us.  We 
have,  however,  concluded  to  authoHze  an  in- 
crease on  the  'nonfiber'  stores  to  $5,000:  that 
on  'fiber*  to  remain  $2,500,  as  heretofore." 
And  the  purpose  of  the  company  evidently 
was  to  ^ard  against  the  possibility  or  prob- 
ability, m  case  of  any  loss,  of  losing  in  any  one 
fire  more  than  it  could  afford  to  lose,  having 
in  view  its  relatively  small  capitalization  and 
assets.  The  means  adopted  to  effectuate  this 
purpose  was  the  stipulation  of  the  compact 
against  being  bound  beyond  a  stated  sum  on 
any  one  building  or  nsk.  How  this  means 
could  accomplish  the  end  to  which  it  was  ad- 
dressed, if  the  stipulation  be  construed  so  as  to 
admit  of  reinsurance  to  three  times  the  maxi- 
mum limit,  upon  the  mere  circumstance  that 
there  are  three  rooms,  stores,  or  compartments 
in  the  building  proposed  to  be  insured,  while 
the  probable  consequence  of  a  fire  in  any  one 
of  these  stores  would  be  the  destruction  of  the 
contents  of  all  three  of  them,  and  where  the 
risks  arising  from  the  possibility  of  misconduct 
on  the  part  of  the  insured  would,  of  course,  be 
equally  incident  to  the  goods  in  all  and  each 
one  of  the  stores,  it  is  difilcult  to  perceive. 
With  the  probability  that  a  fire  starring  in 
either  of  the  stores  would  consume  the  con- 
tents of  the  others,  and  the  certainty  that  in- 
cendiarism by  the  owner  for  the  purpose  of 
collecting  insurance  money— a  risk  which 
must  be  reckoned  in  all  fire  msurance — would 
go  to  the  destruction  of  all  the  property  kept 
by  him  in  the  building,  there  is  every  reason 
for  the  conclusion  that  the  Commercial  Fire 
Insurance  Company  intended  the  limitation  to 
$5,000  to  obtain  with  respect  to  property  stored 
in  different  compartments,  rooms,  or  stores  in 
the  same  building,  as  in  the  case  at  bar;  and 
we  accordingly  hold  that  plaintiff  was  with- 
out authority  to  reinsure  itself  in  the  defend- 
ant corporation  on  merchandise  stored  in  Bos- 
Biter's  stores  in  any  sum  beyond  $5,000,  if  the 
reinsurance  compact  is  be  interpreted  accord- 
ing to  the  ordinary  significance  of  the  term 
"bbilding  or  risk." 

It  is  proved  in  this  case,  however,  that,  ac- 
cording to  an  established  and  univeival  usage 
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or  custom  of  the  business  of  insurance  in  the 
city  of  New  York,  each  one  of  Rossiter'S'Stores, 
numbered  1,  2,  and  8.  was  a  distinct  building 
for  all  the  purposes  of  insurance,  and  that  risks 
taken  upon  goods  in  them  severally  are  distinct 
and  sei)arate  risks.  8o  that,  if  this  usage  is  to 
obtain  in  respect  of  the  compact  of  reinsurance 
involved  here,  as  claimed  for  plaintiff,  the  sev- 
eral contracts  of  reinsurance  entered  and  re- 
ported to  the  defendant,  being  each  within  the 
lattePs  maximum  list  when  measured  separ- 
ately as  to  each  store,  are  within  the  limitation 
of  $5,000  stipulated  for,  and  therefore  valid 
and  binding  on  the  Commercial  Company. 
While  it  is  well  settled  at  this  day  that  the  ex- 
istence of  a  usage  in  respect  oi  the  subject- 
matter  of  a  contract  may  have  the  effect  of 
giving  to  its  terms  definitions  which  would  not 
otherwise  attach  to  them,  the  doctrine  rests, 
except  in  particular  instances,  solely  upon  the 
theory  that  the  parties  in  entering  into  the 
compact  had  such  usage  in  mind,  stipulated 
with  reference  to  it,  and  hence  made  it  a  part 
of  their  contract;  and  whether  a  usage,  in  a 
given  case,  is  thus  to  be  taken  as  a  part  of  the 
contract,  whether  the  parties  had  it  in  view  in 
their  negotiations,  and  intended  that  their 
agreement  should  be  read  and  construed  with 
reference  to  and  in  the  light  of  such  usage,  is 
always  a  question  of  fact.  And  as,  in  the  nat- 
ure of  things,  no  man  can  be  said  to  have  con- 
tracted with  reference  to  a  fact — to  have  had 
a  fact  in  mind — of  which  he  was  ignorant, 
usage  relied  on  by  one  i)arty  to  ^ve  color  to 
the 'obligations  of  another,  or  to  impose  a  lia- 
bility which  does  not  arise  on  the  ordinary 
meaning  of  the  terms  of  their  contract,  must 
be  shown  to  have  been  known  to  such  other 
party.  This  is  usually  done  by  proof  of  an 
established  ussge,  certain,  uniform,  and  reason- 
able in  character,  and  of  such  general  accept- 
ance, and  consequent  notoriety,  as  that  a  prima 
facie  presumption  of  knowledge  of  it  on  the  par 
of  him  who  is  sought  to  be  af^cted  by  it  arises, 
and,  unrebutted,  affords  the  predicate  for  the 
further  presumption,  of  a  conclusive  nature, 
that  he  considered  it  in  the  particular  dealing 
to  which  it  is  incident,  and  made  it  as  much  a 
part  of  his  contract  as  if  it  had  therein  been 
specifically  referred  to.  In  the  case  at  bar  the 
onm  was  on  plaintiff  to  prove,  not  only  that 
the  usage  relied  on  had  been  established  and 
existed  at  the  time  of  the  contract,  but  also 
that  the  defendant  had  knowledge  of  it,  and 
therefore  is  to  be  holden  to  have  contracted 
with  reference  to  it.  There  is  no  direct  evi- 
dence of  such  knowledge.  The  inference  of 
knowledge  is  sought  to  he  rested  alone  on  proof 
of  the  establishment,  existence,  and  prevalence 
of  the  usage  in  the  city  of  New  York.  Had 
both  contracting  parties  been  domiciled  in  that 
city,  and  entered  into  a  reinsurance  compact 
solely  with  reference  to  risks  located  there, 
there  would  be  some  ground  to  say  that  de- 
fendant would  be  held  prima  facie  to  a  knowl- 
edge of  the  usage.  But  the  domicil  of  defend- 
ant was  in  AlabamH,  and  the  reinsurance 
compact  contemplated  and  provided  for  the 
taking  of  risks,  not  only  in  the  city  of  New 
York,  but  throughout  the  country.  Not  only 
so,  but  the  correspondence  between  the  parties 
demonstrates  that  risks  were  actually  incurred 
under  the  compact  in  a  number  of  other  towns 
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and  cities.  It  cannot  he  supposed  that  the 
Commercial  Company  had  knowledge  of  the 
local  usages  incident  to  the  business  of  insur- 
ance in  each  of  these  numerous  localities,  and 
so  contracted  with  reference  to  them  that  its 
obligations,  expressed  in  clear  and  unambigu- 
ous terms,  imported  a  liability  for  one  sum  on 
a  gi?en  state  of  facts  in  New  York  city,  an> 
other  sum  on  the  same  facts  in  Brooklyn, 
another  in  Litchfield,  Conn.,  yet  another  iu 
Chicago,  and  so  on  ad  infinitum.  The  law  to 
the  contrary  is  well  settled  that  proof  of  such 
local  usages  will  not  raise  up  a  presumption  of 
a  knowledge  of  their  existence  on  the  part  of 
one  engaged  srene  rally  in  the  business  to  wnich 
they  pertain  in  a  certain  city,  at  least  where 
the  domicil  of  the  party  sought  to  be  charged 
is  elsewhere;  or,  in  other  words,  that,  in 
order  to  create  even  a  prima  facie  presumption 
that  a  party  has  knowledge  of  a  usage  incident 
to  a  particular  business  about  which  he  is 
engaged,  the  usage  must  be  shown  to  be  a 
general  one  in  that  business,  in  such  sort  as 
tiiat  it  would  be  unreasonable  to  suppose  he 
was  ienorant  of  it.  This  plaintiff  has  failed  to 
do.  r{o  general  usage  is  proved,  or  attempted 
to  be  proved,  and  the  defendant  cannot  be  held 
beyond  the  terms  of  its  compact  dissociated 
from  any  effect  the  alleged  usage  is  claimed  to 
have  upon  those  terms.  Cobb  v.  Lime  Bock  F. 
db  M,  Ins.  Co,  58  Me.  2526;  Law  son,  Usages  ^ 
Customs,  §§  17,  25-27;  BiU  v.  Hibernia  Ins, 
Co.  of  Ohio,  10  Hun,  26;  East  Tennessee  V.  d 
Q.  R.  Co.  v.  Johnston,  75  Ala.596, 51  Am.  Rep. 
489;  Smithy.  Bice,  66  Ala.  417  ;  Herring  v. 
Skaggs,  73  Ala.  446;  Bradley  v.  Wheeler,  44  N. 
Y.  495;  Child  v.  JSun  Mut.  Ins.  Co.  3  Sandf.  26; 
WaUs  V.  Bailey,  49  N.  Y.  464;  Biggins  v. 
Moore,  84  N.  Y.  417. 

The  presumption  of  knowledge  of  an  estab- 
lished usage,  which  arises  upon  proof  of  its 
generality  in  the  business  or  trade  to  which  it 
IS  incident,  is,  as  we  have  indicated,  generally 
speaking,  only  prima  facie,  and  hence  rebut- 
table by  direct  evidence  of  a  want  of  such 
knowledge.  Walls  v.  Bailey,  supra.  With 
reference  to  contracts  of  insurance,  there  is  this 
exception  to  the  doctrine  just  stated:  that  in- 
surance companies  are  under  such  a  duty  to 
inform  themselves  of  the  usages  of  the  partic- 
ular business  insured  as  that  they  will  not  be 
heard  to  deny  such  knowledge.  This  only 
means,  however,  that  where  a  general  usage 
in  business  is  proved,  a  usa^e  of  the  character 
that  raises  up  the  prima  facie  presumption  of 
knowledge  in  ordinary  cases,  the  insurer,  in 
view  of  the  duty  restme  on  him  to  acquaint 
himself  with  the  general  usages  of  the  busi- 
ness, will  not  be  let  in  to  rebut  the  presump- 
tion, which,  in  consequence,  becomes  a  con- 
clusive one  as  to  him.  But  an  insurer  is  no 
more  bound  than  any  other  party  by  proof  of 
usages  obtaining  to  a  greater  or  less  extent, 
territorially  or  otherwise,  in  respect  of  the 
business  insured,  which  are  not  eeneral  in  their 
nature,  but  obtain  only  in  certain  localities,  or 
not  substantially  in  all  instances  of  the  partic- 
ular business.  So  that  if  it  were  conceded 
^ere  that,  had  the  proof  established  the  New 
York  City  usage  in  question  as  incident  to  the 
Insurance  business  generally  throughout  the 
territory  contemplate  in  this  reinsurance  com- 
pact, the  defendant  would  not  be  heard  to  as- 
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sert  its  ignorance  of  it,  or  to  deny  that  it  con- 
tracted with  reference  to  it,  yet  the  predicate 
for  this  quasi  estoppel  is  wboUy  lacking,  in 
that  the  proof  adduced  is  not  of  such  general 
usage,  but  only  of  one  that  is  local  and  pecu- 
liar to  the  city  of  New  York, — ^a  i^rticular 
usage  or  custom,  the  existence  of  which  raises 
no  presumption  at  ali  that  defendant  had 
knowledge  of  it.  Lawson,  Usages  &  Customs, 
§§  17,  19,  26. 

It  is  further  contended  for  plaintiff  that, 
conceding  the  reinsurance  compact  did  not  au- 
thorize more  than  $5,000  of  insurance  on 
Rossiter's  stores,  vet  the  defendant  acquiesced 
in,  and  thus  ratified,  plaintiffs  entries,  involv- 
ing a  risk  of  $12,500,  and  thereby  validated 
these  entries.  Of  course,  this  contention  must 
be  rested  on  the  assumption  that  defendant 
was  advised  of  the  location  and  character  of 
Rossiter's  three  stores,  and  knew  or  must  be 
held  to  have  known,  that  they  in  fact  consti- 
tuted but  one  building,  since  acquiescence 
from  which  ratification  may  be  inferred  can 
only  be  predicated  of  a  failure  to  disaffirm  a 
transaction  after  the  party  is  advised  or  put  on 
notice  in  respect  of  the  facts  which  entitled 
him  to  repudiate  it  We  do  not  find  from  this 
record  that  the  Commercial  Fire  Insurance 
Company  bad  knowledge  or  notice  of  the  fact 
that  these  several  stores  constituted  one  and 
the  same  building  until  after  the  loss  had 
occurred  and  demand  had  been  made  on  it  for 
its  pro  rata  of  the  insurance.  The  relations 
existing  between  the  two  companies  were  of  a 
fiduciary  character.  The  German  American 
Company  was,  in  a  sense,  the  agent  of  the 
Commercial  Company  for  the  purpose  of  re- 
insuring itself  in  the  latter.  The  utmost  can- 
dor and  good  faith  on  the  part  of  the  former 
were  of  the  essence  of  the  relations  created  by 
the  compact.  The  Commercial  Company  was 
justified  in  the  assumption  that  the  German 
American  Company,  in  fixing  liabilities  on 
the  former  to  inure  to  its  own  benefit,  would 
not  abuse  the  confidence  incident  to  the  rela- 
tion existing  between  them,  but  would  strictly 
adhere  to  and  be  guided  by  the  terms  of  the 
compact,  and  not  exceed  the  limits  of  liability 
thereby  imposed.  It  had  a  right,  therefore,  to 
assume  that  it  would  not  be  entered  in  a  sum 
greater  than  $5,000  on  any  one  buildins  or 
risk,  and  to  act  upon  this  assumption  until  it 
was  advised  to  the  contrary.  It  was  not  in- 
cumbent on  the  insurer  to  seize  upon  pretexts 
or  slight  indications  to  indulge  suspicions  lead- 
ing to  inquiries  as  to  the  good  faith  of  its  quasi 
aeent;  and  it  does  not  lie  in  the  mouth  of  the 
&rman  American  Company  to  ray  that,  "not- 
withstanding the  trust  and  confidence  inherent 
in  our  contractual  relations,  you  should  have 
been  on  the  alert,  as  if  anticipating  malversa- 
tion on  our  part,  to  institute  minute  inquiry 
into  the  transactions  between  us,  with  a  view 
to  discovering  that  we  had  violated  the  in- 
structions you  had  laid  down  for  our  guid- 
ance." Conceding,  therefore,  that  the  Com- 
mercial Company  must  be  held  to  notice  that 
Rossiter's  stores  Nos.  1,  2,  and  8  were  located 
at  the  foot  of  Sixtieth  street,  from  the  casual 
mention  of  them  as  beins  there  situated  in  the 
list  of  July  81,  1888,  (which  was  forwarded  to 
defendant  for  a  purpose  entirely  distinct  from 
that  of  giving   advice  of  the  location  of  any 
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one  of  tbe  nnmerous  biiiMlD|rs  mentioned 
therein,)  and  tbis  notwithstanding^  there  is 
what  seems  to  be  a  piegnant  omission  from 
the  reports  of  reinsurance  of  all  specification 
tis  to  the  location  of  two  of  these  stores,  yet  we 
do  not  conceive  that,  under  the  circumstances, 
this  notice  that  these  stores  were  at  the  foot  of 
a  certain  street  carried  either  constructive  or 
actual  knowledge  to  defendant  that  the  stores 
were  In  and  constituted  a  single  building. 
They  might  well  have  been  the  three  stores 
next  the  end  of  the  street,  and  yet  have  also 
been  distinct  buildings;  and  the  defendant,  in 
view  of  the  stipulations  of  the  compact  which 
it  had  a  right  to  suppose  plaintiff  would  ob- 
-serre^  was  justified  in   assuming   that  they 


were  in  fact  separate  buildings  and  risks,  al- 
though it  may  have  known  they  were  all  at 
the  foot  of  Sixtieth  street.  On  the  same  coo^ 
sidcrations,  our  further  conclusion  is  that 
defendant  is  not  prejudiced  in  this  case  by  the 
fact  that  it  at  first  placed  its  exemption  in  part 
from  the  asserted  liability  on  another  ground. 
This  could  not  have  been  a  waiver  of  the  de- 
fense now  relied  on,  because  the  Commercial 
Company,  at  the  time  of  advancing  the  other 
defense,  was  not  advised  of  the  facts  on  which 
this  one  depended,  and  its  ignorance  of  them 
was  due,  not  to  its  own  negligence,  but  to  that 
of  the  plaintiff.  We  find  no  error  in  the 
record,  and  the  Judgment  of  the  City  Court  ii 
affirmed. 


VERMONT  SUPREME  COURT 


MT.  MANSFIELD  HOTEL  00. 
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The  liability  of  the  indoraer  of  a  note 
for  i^»»*«T'ft^  interest  which  becomeB  due  be- 
fore the  maturity  of  the  note,  is  dependent  upon 
a  prior  demand  of  the  maker. 

(March  S,  1892.) 

EXCEPTIONS  by  plaintiff  to  rulings  of  the 
Lamoille  County  Court  in  favor  oidefend- 
«nt  in  an  action  brought  to  compel  defendant 
«8  indoraer  of  a  promissory  note  to  pa^  annual 
interest  which  had  accrued  and  remained  un- 
paid upon  the  note.     Overruled, 
The  facts  are  stated  in  tbe  opinion. 
Mr.  P.  K.  Gleed  for  plaintiff. 
Mr,  George  Wilkins  for  defendant 

Tylert  J.,  delivered  the  opinion  of  the 
•ooun*. 

It  appears  by  the  statement  of  facts  that 
-Oeorge  Doolittle  and  Mrs.  E.  J.  Doolittle  prom- 
ised to  pay  the  defendant.  William  P.  Bailey, 
or  order,  $5,000,  as  their  five  promissory  notes 
Fbould  respectively  become  due,  and  the  inter- 
•est  thereon  annually.  The  notes  are  dated 
April  1,  1886,  are  for  $1,000  each,  and  pay- 
able 16,  17,  18,  19,  and  SO  years  from  their 
•date.  The  plaintiff,  as  the  indorsee  of  the 
notes,  seeks  to  recover  of  the  defendant,  as  in- 
•dorser,  tbe  first  three  years'  interest  upon  them, 
without  demand  of  the  makers,  and  notice  to 
the  defendant  of  the  makers^  default  of  pay- 
ment. The  defendant's  counsel  contends  (1) 
that  the  indorser  cannot  in  any  event  be  com- 
pelled to  pa^  the  interest  as  it  annually  falls 
<lue;  that  his  conditional  liability  does  not  be- 
come absolute  until  the  notes  respectively  ma- 
ture, and  then  only  after  demand  and  notice;  (2) 
that,  if  the  interest  is  collectible  of  the  indorser 
as  it  annually  accrues  it  is  after  the  usual 
measures  have  been  taken  to  make  hltn  charge- 
Able!.    The  general  rule  of  law  relative  to  the 


respective  liabilities  of  the  maker  and  indorser 
of  a  promissory  note  is  well  defined.  The  prom- 
ise of  the  maker  is  absolute  to  pav  the  note 
upon  presentment  at  itsmaturitv.  The  prom- 
ise of  the  indorser  is  conditional  that  if,  when 
duly  presented,  it  is  not  paid  by  the  maker, 
he,  the  indorser,  will,  upon  due  notice  given 
him  of  the  dishonor,  pay  the  same  to  the  in* 
dorsee  or  other  holder.  It  seems  clear  that  tbe 
indorser  is  not  liable  for  the  annual  payment 
of  tbe  interest  without  performance  of  the  con- 
ditions by  the  holder.  If  he  were  thus  liable, 
his  relation  to  the  note  would  be  like  that  of  a 
surety  or  a  joint  maker,  and  his  promise,  in- 
stead of  being  conditional,  would  be  absolute 
as  to  the  payment  of  the  interest.  This  is  con- 
trary to  the  general  statement  of  the  law  that 
his  liabilitv  is  conditional.  The  relation  of 
principal  aoes  not  exist  between  him  and  the 
maker.  They  are  not  coprincipals.  Their 
contracts  are  separate,  and  they  must  be  sued 
separately,  at  common  law.  luindolph.  Com. 
Paper,  §  789.  Tbe  maker  has  received  the 
money  of  the  indorser,  and  in  consideration 
thereof  promises  to  repay  it  according  to  tbe 
terms  of  the  note;  and,  if  he  fails  to  pay,  his 
contract  is  broken,  and  he  is  liable  for  the 
breach.  The  contrar^t  of  the  indorser  is  a  new 
one,  made  upon  a  new  consideration  moving 
from  the  indorsee  to  himself.  His  undertak- 
ing is  in  the  nature  of  a  guaranty  that  the 
maker  will  pay  the  principal  and  interest  ac- 
cordine  to  the  terms  of  the  note.  His  liability 
U  fixea  upon  the  maker's  default  upon  demand, 
and  notice  to  him  of  such  default.  This  new 
contract  cannot  be  construed  as  an  absolute 
one  to  pay  the  interest  without  default  of  or 
demand  upon  the  maker.  Tbe  promise  cannot 
be  absolute  as  to  the  payment  ot  interest  when 
it  is  clearly  conditional  as  to  the  payment  of 
the  principal.  It  is  held  that,  though  the  an- 
nual interest  upon  a  promissoiT  note  may  be 
collected  of  the  maker  as  it  falls  due,  it  is  not 
separated  from  the  principal,  so  that  the  recov- 
ery of  it  is  barred  by  the  Statute  of  Limita- 
tions, until  the  recovery  of  the  principal  is  thus 
barred.      Qrafton  Bank  v.  Doe,  19  Vt.  468,  47 


KoTB.— The  above  decision  of  an  important  ques- 
tion in  the  law  of  negotiable  paper  seems  to  be  the 
firat  adjudication  upon  it  notwithstanding  the  in- 
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numerable  indorsements  of  negotiable  instruments 
which  are  annually  made.  The  case  must  be  re- 
garded aooordingly  as  one  of  leading  importanoa. 
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Am.  Dec.  007.  Tbe  holder  of  a  note  with  Iq- 
terest  payable  annually  loses  no  rights  against 
tlM  parties  to  it,  whether  makers  or  indorsers, 
by  neglecting  to  demand  interest;  and  he  has 
the  election  to  do  so,  or  wait  and  collect  it  with 
tbe  principal,  for  it  is  regarded  as  an  incident 
of  the  principal.  National  Bank  of  North 
America  y.  Kifby,  108  Mass.  407.  But  it  is  so 
far  an  independent  debt  that  he  may  maintain 
an  action  against  the  makers  for  it  as  it  annu- 
ally accrues,  or  allow  it  to  accumulate,  and 
remain  as  a  part  of  the  debt  until  the  note  ma- 
tures. Catlin  V.  Lyman ^  16  Yt.  44.  In  tbe 
latter  course  the  makers  would  be  chargeable 
with  interest  upon  each  year's  interest  from 
the  time  it  was  nue  until  final  payment.  Rules 
qftJie  Court,  1  Aiken,  410;  Austin  y,Imus,  28 
V  t.  386.  It  was  said  by  the  court  in  Taliaferro 
▼.  King,  0  Dana,  881:  "The  interest,  by  the 
terms  oi  the  covenant,  is  made  pavable  at  the 
end  of  each  year,  and  is  as  much  then  demand- 
able  as  if  a  specific  sum  equal  to  the  amount  of 
interest  had  been  promised,  and,  in  default  of 
payment,  as  much  entitles  the  plaintiff  to  de- 
mand interest  upon  the  amount  so  due  and  un- 
paid. The  fact  that  the  amount  so  promised 
to  be  paid  isdescilbed  as  interest  accruing  upon 
a  larger  sum,  which  is  made  payable  at  a  fut- 
ure day,  cannot  tbe  less  entitle  the  plaintiff  to 
demand  interest  upon  tbe  amount,  in  default 
of  payment,  as  a  just  remuneration  in  damages 
for  the  detention  or  nonpayment."  **  It  is  true 
that  at  tbe  maturity  of  the  notes  the  de- 
fendant would  be  liable,  as  indorser,  for  both 
principal  and  interest,  upon  due  demand  and 
notice,  although  these  measures  had  not  been 
taken  to  make  him  chargeable  as  the  interest 
fell  due  each  year.  Notice  of  tbe  maker's  de- 
fault of  payment  of  interest  need  not  be  given 
annually  to  tbe  indorser  in  order  1o  charge 
him  with  liability  for  interest  when  tbe  note 
matures.  This  is  so  stated  by  the  court  in  Na- 
tional Bank  of  North  America  v.  Kirby,  supra. 
In  Howe  v.  Bradley,  10  Me.  81,  it  is  held  that 
when  a  note  is  made  payable  at  some  future 
period,  with  interest  annually  till  its  maturity, 
and  no  demand  is  made  for  tbe  annual  interest 
as  it  becomes  due.  or,  if  made,  no  notice  there- 
of is  given,  the  inaorser,  if  duly  notified  of  the 
demand  and  nonpayment  when  tbe  note  falls 
due  is  liable  for  the  whole  amount  due,  both 
principal  and  interest,  that  tbe  obligation  im- 
posed by  the  law  upon  the  holder  is  only  to  de- 
mand payment  and  give  tbe  required  notice 
when  the  bill  or  note  becomes  payable.  It  is 
not  held  in  this  country  that  interest  is  subject 
to  protest  and  notice,  according  to  the  law- 
merchant,  in  order  to  charge  indorsers  with  it 
when  the  note  matures.  Tbe  usual  consequence 
of  omission  to  notify  tbe  indorser  of  the  maker's 
default,  namely,  the  release  of  tbe  indorser, 
would  not  follow  the  omiKsion  to  give  him  an 
nual  notice  of  such  default.  A  note  is  not  dis- 
honored by  a  failureof  i  he  maker  to  pay  interest. 
First Nat.Bankof  SL Paulv.i<€oU  Oniufp  Comrs. 
14  Minn.  77  (Gil.  50).  100  Am.  Dec.  196.  note. 
The  defendant's  counsel  argues  that  it  would 
be  inconsistent  to  hold  tbe  indorser  liable  for 
interest,  which  is  a  mere  increment  of  the 
principal,  until  bis  liability  is  established  to 
pay  tbe  sum  out  of  which  the  interest  spring; 
that  there  mny  be  defenses  to  the  note  at  its 
maturity  which  will  release  the  maker,  and 
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ooDsequently  the  indorser,  or  that  the  indorser 
may  tnen  be  released  by  neglect  of  demand 
and  notice.  On  first  impression  it  might  seem 
inconsistent  that  tbe  maker  should  be  com- 
pellod  to  pay  interest  before  his  liability  baa 
been  fixed  to  pay  the  principal;  but  that  is  hia 
contract.  It  is  also  argued  that  the  fact  thai 
the  interest,  when  uncollected,  is  an  incident 
of  the  debt,  so  that,  as  it  annually  falls  due* 
demand  and  notice  are  not  necessary  in  order 
to  charge  either  tbe  maker  or  tbe  Indoi'ser  with 
liability  to  pay  it  when  the  note  matures,  ia 
ground  for  holding  that  the  indorser  is  not 
liable  for  interest  until  he  is  made  liable  for 
the  principal.  The  question  is  whether  the 
indorser,  by  tbe  act  of  indorsement,  promises 
to  pay  anything  on  tbe  note  till  its  maturity, 
at  which  time  he  clearly  may  be  made  liable 
for  both  principal  and  interest.  The  note 
bears  upon  its  face  an  absolute  promise  by  the 
maker  to  pay  the  principal  when  it  becomes 
due,  and  the  interest  thereon  annually.  His 
promise  is  twofold.  It  is  as  absolute  to  pay 
the  interest  at  tbe  end  of  each  year  as  to 
pay  the  principal  at  the  end  of  the  time  speci- 
fied. Now,  what  is  the  nature  of  the  contract 
which  the  indorser  makes  with  tbe  indorsee? 
His  contract  is  not  in  writing,  like  that  of  the 
maker,  but  his  name  upon  tbe  note  is  evidence 
that  he  has  received  value  for  it,  and  also  of 
an  undertaking  on  his  part  that  it  shall  be  paid 
according  to  its  tenor.  When  he  indorses  it 
and  delivers  it  to  tbe  indorsee  he  directs  tbe 
payment  to  be  made  to  the  latter,  and,  in 
effect,  represents  that  the  maker  has  promised 
to  pay  certain  sums  of  money  according  to  the 
terms  of  the  note, — that  is,  the  principal  at 
maturity  and  the  interest  annually;  that,  if 
tbe  maker  fails  to  pav  on  demand,  he.  tbe 
indorser,  will  pay  on  aue  notice.  His  condi- 
tional promise  is  concurrent  with  the  absolute 
promise  of  the  maker.  His  liability  to  pay 
interest  and  principal,  as  each  respectively 
falls  due,  ari!>es  from  his  contract.  It  is  his 
contract  that  he  will  make  payment  whenever 
tbe  maker  is  in  default,  and  he,  the  indorser^ 
is  duly  notified  thereof. 

It  IS  true  that  interest  is  an  incident,  an 
increment  of  the  principal,  and  that  tbe  holder 
may  wait  for  it  until  his  note  maturvs,  and 
then  collect  it  with  tbe  principal.  He  may, 
however,  by  tbe  contract,  collect  it  as  it  falls 
due  of  the  maker,  and.  upon  the  latter's  de- 
fault, of  the  indorser.  Tbe  courts  of  England 
have  never  recognized  the  American  doctrine 
that  interest  is  a  mere  incident,  an  outgrowth 
of  the  principal,  and  in  many  cases  lollowa 
and  is  recoverable  as  such  without  an  express 
contract.  Until  37  Hen.  VIII.  chap.  0,  it  was  un- 
lawful to  demand  interest  even  upon  a  contract 
to  pay  it.  Since  tbe  case  of  De  ffaviUand  v. 
Bowerbank,  1  Carapb.  50,  interest  has  been 
allowed  in  England  upon  express  contracts 
therefor,  and  not  otherwise.  vVhere  there  is 
such  a  contract,  interest  stands  like  tbe  princi- 
pal in  respect  to  the  rights  and  liabilities  of  aa 
indorser.  Sedgw.  Damages.  288;  Selleek  v. 
French,  1  Conn.  82,  6  Am.  Dec.  185,  note,  la 
Jennings  v.  Bruth  Co.,  reported  in  20  Can.  L, 
J.  361,  in  a  learned  opinion  by  McDowgall,  J., 
it  was  held  that,  where  there  was  an  express 
contract  to  pay  interest,  annually  or  semi- 
annually, it  was  not  different  from  a  contract 
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to  yny  an  instfillincnt  of  tbe  priDcipal  itself, 
ana  tbat  notice  to  the  indorser  of  the  maker's 
default  was  necessary  to  charge  the  indorser 
with  iL  In  that  case  the  indorser  was  released 
from  payment  of  the  first  two  half-yearly 
install meota  of  interest  for  want  of  demancl 
and  notice.  While  we  adhere  to  the  doctrine 
laid  down  in  Qrqfton  Bank  v.  Doe,  tupra,  that 
iatereat  is,  in  general,  an  incident  of  the  debt,  it 
is  consistent  to  bold  that,  where  the  indorser  is 
himself  a  party  to  the  original  contract  to  pay 
interest  annually,  as  in  the  case  at  bar,  by  hia 
indorsement  he  guarantees  the  performance  of 
that  contract  Any  other  holding  would  make 
the  indorser  liable  for  only  a  part  of  the 
maker's  contract.  The  case  of  Codman  v,  Ver- 
mont A  an  Ch^ia  Bktchf.  165,  has  been 
brought  to  our  attention.  The  trustees  and 
managers  of  the  Vermont  Central  Railroad 
Company  and  the  Vermont  &  Canada  Rail- 
road Company  issued  notes  to  the  amount  of 
$1,000,000,  in  sums  of  $1,000  each,  payable  to 
the  defendant  company  in  twenty  years  from 
their  date,  with  interest  semiannually,  on 
presentation  of  the  interest  coupons,  made 
payable  to  bearer  and  attached  to  the  notes. 
On  each  note  was  this  indorsement,  signed 
by  the  treasurer  of  the  defendant,  under  its 
scul:  "For  yjjlue  received,  the  Vermont  and 
(Canada  Railnbad  Company  hereby  guaranty 
the  payment  of  tbe  within  note,  principal 
nnd  interest,  according  to  its  tenor,  and  order 
Die  contents  thereof  to  be  paid  to  tbe  bearer." 
The  coupons  were  not  indorsed.  Tbe  notes 
^ere  put  on  tbe  market,  and  tbe  plaintiff  pur- 
rl.jiBe^  fifty  of  ibera,  and  subsequently,  after 
fine  demand,  notice  and  protest,  brought  this 
suit  to  recover  the  amount  of  two  coupons  on 
each  of  his  notes,  the  notes  themselves  not 
bavins:  matured.  Without  passing  uxx)n  th^ 
question  whether  tbe  guaranty  was  negotiable 
and  available  to  the  plaintiff  as  a  remote  holder, 
Wheeler,  </.,  amons  other  questions  that  arose 
in  the  case,  decided  that  the  indorsement  was 
a  contract  of  indorsement  running  to  the 
bearer,  and  that  demand,  notice  and  protest 
fixed  the  liability  of  the  indorser  to  pay  the 
coupons,  and  ffave  judgment  for  plaintiff  for 
tbe  amount  of  the  coupons.  The  Supreme 
Court  of  the  United  States  has  repeatedly  held 
that  the  Statute  of  Limitations  begins  to  run 
upon  interest  coupons  payable  annually  or 
semi  annually  from  the  time  they  respectively 
mature,  although  they  rennain  attached  to  the 
bonds  which  represent  the  principal  debt. 
Amp  y.  Duhugue,  fi8  U.  S.  470,  26  L.  ed.  228. 
Where  the  indorser  is  the  payee  on  the  note, 
there  would  seem  to  be  no  difference  in  his 
liability  in  respect  to  interest,  whether  the 
maker^  promise  to  pay  it  is  contained  in  the 
body  of  the  note  or  in  interest  coupons  not 
indorsed,  tbe  notes  to  which  they  are  attached 
bein^  indorsed,  and  the  coupons  bein^  men- 
tioned in  tbe  notes;  but  it  is  unnecessary  to 
decide  tbat  question  here.  Upon  the  facts 
found  by  the  county  court  this  action  cannot 
be  maintained,  for  the  reason  that  the  plaintiff 
never  fixed  the  defendant's  liability  to  pay  the 
three  years'  accrued  interest  It  does  not  eyen 
appear  that  the  makers  refused  payment  of  it 
or  that  they  were  requested  to  pay  it  before 
this  suit  was  brought;  therefore  nothing  is  due 
from  the  defendant  to  the  plaintiff. 
Judgment  affirmed, 
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Bosst  Ch,  J,: 

I  concur  in  the  disposal  made  of  this  case, 
and  in  most  of  the  grounds  and  reasonine  of 
the  opinion.  But  I  do  not  see  my  way  clear 
to  concut  in  holding  tbat  an  indorser  upon  a. 
promissory  note,  payable  on  time,  with  the- 
interest  annually,  can  be  made  chargeable  for 
the  payment  of  the  interest  before  be  can  be^ 
and  is  charged  with  the  payment  of  the  prin- 
cipal. By  placing  his  name  on  the  back  of 
the  note  as  an  indorser,  without  making  any 
limitation  upon  his  indorsement,  he  guaran- 
tees its  payment  upon  condition  that  th» 
indorsee,  when  the  time  named  in  the  note  for 
its  payment  arriyes,  shall  present  it  to  the 
maker  and  demand  its  payment,  and,  if  th» 
maker  falls  to  make  payment,  shall  seasonably 
notify  him  of  such  failure.  When  this  is  done, 
the  indorser  promises  to  pay  whateyer  of  prin- 
cipal and  interest  is  then  dfue  upon  the  note. 
This  condition  attaches  primarily  to  the  prin- 
cipal of  the  note.  I  think  it  attaches  to  the 
interest  only  as  it  becomes  a  part  of  the  prin- 
cipal. It  seems  to  me  to  be  illogical,  and 
pressing  the  indorser's  conditional  undertaking 
beyond  its  proper  scope  and  office,  to  hold 
that  be  can  haye  his  liability  fixed  to  pay  for 
tbe  use  or  legal  rental  of  the  principal  before 
his  liability  .to  pay  the  principal  is  nxed.  In* 
terest  is  legal  damage,  fixed  usually  by  statute, 
for  the  detention  and  use  of  money.  As  soon 
as  the  money  is  due  and  payable  the  law 
implies  damage  for  its  detention  and  use.  It 
may  also  arise  from  the  contract  for  tbe  deten- 
tion and  use  of  the  principal  before  it  is  pay- 
able by  the  terms  of  the  contract  When 
stipulated  to  be  paid  annually,  it  may  be  col- 
lected from  the  maker  of  the  note  at  the  end 
of  each  year,  because  such  is  his  contract  It 
is  an  incident  and  outgrowth  from  the  princi- 
pal. The  promise  to  pay  it,  whether  implied 
or  expressed,  is  a  dependent  promise.  It  is 
attached  to  and  arises  from  the  promise  to  pay 
the  principal.  When  the  interest  is  stipulated 
to  be  paid  annually,  and  before  the  principal 
is  payable,  the  maker,  when  sued  for  the 
annual  interest,  because  his  promise  to  pay  it 
is  dependent  upon  his  promise  to  pay  the 
interest,  may  set  up  any  defense  to  the  suit  for 
recovering  the  annual  interest  which  he  could 
if  the  suit  were  for  the  recovery  of  the  prin- 
cipal, such  as  fraud  in  the  inception  of  the 
note,  or  want  or  failure  of  consideration,  or 
duress,  or  that  bis  liability  for  the  principal  ia 
conditional,  the  terms  of  which  have  not  been 
complied  with.  If  he  defeats  tbe  action,  it 
will  estop  the  holder  from  recovering  the  prin- 
cipal when  due,  and  vice  versa.  In  1  Her- 
man, Estoppel,  231,  it  is  said:  ''So,  in  an 
action  for  interest  due  on  a  bond,  a  judgment 
for  tbe  plaintiff  for  the  amount  of  interest 
claimed  will  be  conclusive  evidence  in  an 
action  on  the  bond,  and  estop  the  defendant 
from  alleging;  fraud,  for  the  reason  that  it  was. 
a  defense  which  was  available  in  the  former 
suit  and  the  presumption  is  that  it  was  so 
used,"— citing  French  y.  Howard,  14  lud.  455; 
Van  DoUen  y.  Abendroth,  11  Jones  &  S.  470; 
Prelde  y.  Portage  Covnty  Suprs.  8  Biss.  858; 
Edgell  y.  Sigei-eon,  26  Mo.  583;  Cleveland  y. 
Oreviston,  93  Ind.  81,  47  Am.  Rep.  867. 

The  opinion  recognizes  this  intimate,  at- 
tached, and  dependent  relation  of  the  promise 
to  pay  the  interest  annually  to  the  promiae  ta 
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pay  the  principal,  from  wbicb  tbe  interest 
eprings.  It  recognizes  that  the  Statute  of  Lim- 
itations does  not  begin  to  run  on  sucb  promise 
to  pay  interest  annually  until  the  principal 
falls  due,  in  accordance  with  Grafton  Bank 
V.  Doe^  19  Vt.  468.  This  must  be  because, 
until  severed  by  enforced  collection  or  pay- 
ment, interest  is  but  an  incident  and  dependent 
of  tbe  principal.  It  also  recognizes  this  rela- 
tion in  holding  that  tbe  indorsee  may  allow 
the  interest  to  accumulate,  and  may  fix  the  in- 
dorsci's  liflbility  to  pay  it,  by  a  proper  demand, 
default,  and  notice  in  regard  to  tlie  principal 
when  that  falls  due.  This  is  because  liability 
for  the  principal  carries  its  dependencies.  1 
concur  in  these  holdings.  They  are  supported 
by  the  decii^ions  cited  in  the  opinion.  But 
they  rest,  and,  in  my  judgment,  can  rest,  only 
on  ihe  basis  that  the  promise  to  pay  tbe  inter- 
est annually,  both  for  its  consideration  and  en- 
forcement, is  dependent  upon  the  promise  to 
pay  the  principal.  Tbe  opinion  also  holds 
that  the  liability  incurred  by  the  indorsement 
is  conditional;  that  that  condition  attaches  to 
the  entire  note;  and  that  the  liability  of  the 
indorser  must  be  fixed  by  demand,  default, 
and  notice  in  regard  to  tbe  interest  payable 
from  the  maker  yearly,  as  well  as  in  regard  to 
the  principal,  tt  then  seems  to  conclude  that, 
because  the  indorsee  can  lawfully  demand  and 
collect  of  the  maker,  whose  promise  to  pay 
the  principal  is  absolute,  upon  his  dependent 
but  yet  absolute  promise  to  pay  the  interest 
annually,  he  can,  by  proper  demand,  default, 
and  notice,  collect  sucb  annual  interest  of  tbe 
indorser  whose  promise  and  liability  to  pay 
the  princioal  is  conditional,  and  cannot  as  yet 
be  made  absolute,  and  whose  promise  to  pay 
the  annual  interest  it  has  already  held  is  de- 
pendent upon  his  promise  to  pay  the  principal, 
and,  therefore,  in  my  judgment,  takes  the  con- 
dition attached  to  his  liability  to  pay  the  prin- 
cipal. It  is  at  this  point  that  I  fail  to  follow 
the  reasoning  of  my  associates.  Here  they 
assume — as  I  think— and  proceed  upon  the 
basis  that  the  indorser's  implied  promise  to 
pay  the  annual  interest  is  not  dependent,  but 
independent,  like  what  it  would  be  if  it  were 
«n  installment  of  the  principal.  The  holdings 
in  the  opinion  that  the  indorser's  liability  for 
the  accrued  annual  interest  may  be  made  ab- 
solute by  a  proper  demand,  default,  and  no- 
tice in  regard  to  tbe  principal  when  it  falls 
due,  and  that  it  may  also  be  made  absolute  by 
«  proper  demand,  default,  and  notice  yearly, 
result  in  holding  that  tbe  maker's  promise  to 
pay  the  interest  annually  which  he  indorses  is 
Doth  dependent  upon  and  independent  of  his 
promise  to  pay  the  principal.  1  do  not  think 
that  it  has  this  double  and  Inconsistent  charac- 
ter, but  only  the  former.  If  it  be  independ- 
ent, must  not  demand  and  default  be  made, 
and  notice  giyen  yearly,  or  the  indorser  be- 
come discharged?  And  if  demand  and  de- 
fault be  made,  and  notice  ^iven  annually, 
must  not  the  Statute  of  Limitations  begin  to  run 
from  date  of  sucb  demand?  I  think  so.  The 
result  of  giving  this  double  character  to  the 
promise  to  pay  interest  annually  will  l^ad,  I 
think,  to  some  difficult  -legal  problems.  If 
the  note  is  to  niMure  at  the  end  of  twenty 
rears,  and  the  pax  ee  holds  it,  and  allows  the 
interest  to  accumulate  for  ten  years,  and  then, 
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having  indorsed  it,  sells  it,  the  indorsee  must 
wait  for  the  accumulated  interest  until  tbe  note 
falls  due,  because  the  maker's  promise  and  the 
indorser's  liability  in  regard  to  that  interest  is 
dependent  upon  the  indorser's  liability  for  tbe 
maker's  promise  to  pay  the  principal,  which  is 
still  conditional,  and  for  that  reason  the  in- 
dorser's  liability  to' pay  the  accumulated  inter- 
est is  conditional,  and  will  remain  so  until  it  is 
made  absolute  for  the  principal;  but  when  the 
eleventh  year's  annual  interest  falls  due,  the 
indorsee  may  at  once,  by  due  demand,  def fruit, 
and  notice,  9ltl  the  indorser's  liability  to  pay 
that  year's  interest,  and  may  enforce  its  pay- 
ment by  suit,  while  the  indorser's  liability  for 
the  payment  of  the  principal  from  which  the 
year's  interest  springs,   cannot  for  years  be 
made  absolute,  and  may  never  be.    After  the 
indorser's   liability    for  the    payment  of  the 
year's  interest  has  thus  become  fixed  by  suit, 
on  what  legal  principles  governing  res  judicata 
could  tbe  indorser  defend,  in  a  suit  brought, 
without  further  demand,  default,  and  notice, 
at  the  maturity  of  the  note,  for  the  enforce- 
ment of  the  payment  of  the  principal  and  tbe 
ten   vearai'    accumulated  interest?    Tbe  only 
derision  relied  upon  for  tbe  holding  of  my  as- 
sociates is  from  16  BiHtchf.  tnipra.    I  do  not 
regard  that  in  point.    The  guaranty  was  writ- 
ten, instead  of  implied.    The  relation  of  tbe 
indorser  to  the  obligation  was  exceptional,  it 
having  been  given  by  its  receivers  and  man- 
agers.   The  interest  was  expressed  in  separate 
coupons,  which,  for  some  purposis,  are  treated 
as  independent  obligations.    The  Statute  of 
Limitations  runs  on  them  generally  from  their 
maturity.     Amy  v.  Dubuqtu,  98  U,  S.  470,  J5 
L.  ed.  228.    In  this  respect  they  are  unlike  the 
promise  in  the  note  to  pay  the  interest  annual* 
ly,  as  held  in  Oraflon  Bank  v.  Doe,  19  Vt, 
463.    I  do  not  think  that  the  indorsee  has  che 
election  to  fix  the  indorser's  liability  for  and 
recover  of  him  annually  such  yeariy  interest, 
or  to  wait  and  fix  it  by  proper  demand,  default, 
and  notice  in  regard  to  the  principal.    I  think 
his  liability  can  only  become  absolute  for  tbe 
payment  of  the  incident  or  outgrowth  of  the 
debt,  when  it  becomes  absolute  for  the  pay- 
ment of  the  principal  from  which  that  incident 
or  outgrowth  spi'ings.    The  opinion  on  this 
branch  of  tbe  case  is  made  to  rest  upon  the 
ground  that  the  indorser's  undertaking,  on  due 
demand  and  notice,  is  to  make  good  to  tbe  in- 
dorsee any  failure  of  the  maker  to  perform  the 
contract,  and  in  that  the  maker  has  promised 
to  pay  the  interest  at  the  end  of  each  year  the 
indorser  has  likewise   so   undertaken    upon 
proper  demand  and  notice.    But  his  implied 
contract,  being  conditional  in  regard  to  the 
payment  of  the  principal,  I  think  u  condition- 
al also  as  to  any  incident  or  outgrowth  of  the 
principal,  so  long  as  it  is  conditional  in  regard 
to  the  payment  of  the  principal;  and  that  he 
only  becomes  absolutely  bound  to  pay  the  in- 
terest at  the  end  of  each  year  when  be  oecomes 
bound  absolutely  to  pay  the  principal.    When 
so  bound  for  the  payment  of  the  principal, 
then  his  obligation  to  pay  tbe  interest  at  tbe 
end  of  each  yejir  attacbes,  in  .  reppect  lv>th  to 
the  interest   then   accrued  and    tbe  interest 
which  may  thereafter  accru«».    I  would  modi- 
fy  the  opinion  in  the  particular  indicated. 
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.Evidenee  that  llres  were  repeatedly  set 
ont  by  sparks  of  unusual  sise  firom  de« 
fbndiu&t's  eng^es  on  that  part  of  the  line 
where  the  property  was  situated  Is  admissible  In 
an  action  to  recover  the  value  of  property  al- 
leged to  have  been  destroyed  by  fire  set  out  by 
engines  which  cannot  be  identified,  as  tending 
to  show  general  carelessness  on  the  part  of 
the  company,  when  it  has  been  shown  that 
from  the  location  of  the  destroyed  property 
and  the  drcumstanoes  of  the  cafee  the  fire  prob- 
ably originated  as  alleged;  but  such  proof  must 
be  confined  to  conditions  existing  at  or  about  the 
tim«  of  the  loss. 

(October  26, 1891.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Court  of  Common  Pleas,  No.  3,  for 
Philadelphia  County  in  favor  of  plaintiff  in  an 
action  brought  to  recover  damages  for  the  loss 
of  some  of  plaintiffs'  property  which  was  al- 
leged to  have  been  destroyed  by  fire  negligeatly 
set  out  by  defendant's  engines.    Recer^ed, 
The  facts  sufficiently  appear  in  the  opinion.* 
Mr.  Gavin  W.  Hart,  for  appellant: 
In  order  that  the  case  may  be  given  to  the 
jury,  there  must  appear  affirmatively  at  least 
one' of  the  following  facts:   (a)  that  the  engine 
attacked  as  the  cause  of  the  fire  threw  unusual 
sparks  at  the  Mmh  of  passing;  (&)  such  a  state 
of  facts  in  the  absence  of  direct  evidence  as  to 
its  action  when  passing,  that  the  only  reason- 
able conclusion  is  that  the  engine  caused  the 
fire;  {c)  that  the  engine  in  fact  had  no  spark- 
arrester,  or  one  that  was  defective,  such  defect 
-causing  the  fire;   (d)  there  must  be  evidence, 
not  onTy  of  a  fire,  but  that  the  fire  was  caused 
by  some  negligent  act,  which  act  must  be 
shown  affirmatively,  or  be  the  only  reasonable 
inference  from  the  facts  so  shown. 

Huyett  v.  PMiaddphia  &  2i.  R,  Co.  23  Pa. 
873;  Lackawanna  d  B,  R.  Co,  v.  Doak,  52  Pa. 
879,  91  Am.  Dec.  166;  Frankford  &  B.  Tump. 
Co  V.  PhOadtlphia  T,  R.  Co.  54  Pa.  346;  Penn- 

?ltania  R,  Co.  v.  Stranahan,  79  Pa.  405; 
hifadelphia  d  R,  R.  Co.  v.  Hendriekson,  80 
Pa.  182,  21  Am.  Rep.  97;  Penn$ylf>ania  Co.  v. 
Wat9on,  81*  Pa.  293;  Penmyltania  d  N.  T. 
Canal  dRCo.y.  Lacey,  89  Pa.  458;  Lehigh  Val- 
4ey  R.  Co.  v.  Me  Keen,  90  Pa.  122,  85  Am.  Rep. 
644;  Philadelphia  d  R.  R.  Co.  v.  Schultz,  98 
Pa.  841;  Albert  v.  Northern  Cent.  R.  Co.  98 
Pa.  816;  Qowea  y.  QUuer  (Pa.)  8  Cent.  Rep. 
109. 

When  the  engines  alleged  to  be  in  fault  are 
«een,  the  inquiry  is  limited  to  them  and  them 
alone.  If  seen,  their  actions  at  any  other  time 
ire  immaterial,  and  the  testimony  must  be 
•oonflned  to  the  time  in  question.    Even  evi- 

KoTC— The  eztenslTe  review  in  the  opinion  of 
the  couft  of  the  authorities  on  the  question  in- 
Tolved  in  the  above  case  makes  any  further  ez- 
«niination  of  them  by  annotation  aeem  wholly 
«aperfluou8. 
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dence  that  the  spark  arresters  are  defective  is 
immaterial,  if  there  be  no  evidence  that  their 
action  caused  the  fire. 

PhUadHphia  d  R.  R.  Co.  v.  Teieer,  8  Pa. 
866;  Philadelphia  d  R.  R.  Co.  v.  Terger,  78  Pa. 
121;  ErieR.  Co.  v.  Decker,  78  Pa.  293;  Jennings 
V,  Pennsylvania  R.  Co.  98  Pa.  887;  Reading  d 
C.  R.  Co.  V.  LaUha-^,  93  Pa.  449;  Albert  v. 
Northern  Cent.  R.  Co.  98  Pa.  318;  Pinw*ylvania 
R.  Co.  V.  Page,  21  W.  N.  C.  52. 

The  engines  in  the  present  case  were  identi- 
fied. 

Erie  R.  Co.  v.  Decker,  supra. 

Mr.  P,  F.  Rothermel«  Jr.»  for  appellee: 

Negligence  in  the  use  of  defective  spark- 
arresters  may  be  shown  by  evidence  that  the 
sparks  thrown  or  emitted  by  the  engine 
or  engines  were  unusually  large  in  size,  or 
were  Uie  cause  of  unusual  and  frequent  fires 
along  the  line  of  the  road. 

Huyett  V.  Philadelphia  d  R.  R.  Co.  28  Pa. 
873;  Pennsylvania  R.  Co.  v.  Stranahan,  79  Pa, 
405;  Philadelphia  d  R.  R.  Co.  v.  Hendrickson, 
80  Pa.  182,  21  Am.  Rep.  97;  Pennsylvania  Co. 
V.  Watson,  81*  Pa.  293;  Pennsylvania  dN.  F. 
Canal  d  R.  Co.  v.  fxieey,  89  Pa.  458;  Lehigh 
Valley  R.  Co,  v.  McKeen,  90  Pa.  122,  85  Am 
Rep.  644;  Philadelphia  d  R.  R.Co.  v.  Schultz, 
93  Pa.  841;  Qowen  Y.Qlaser  (Pa.)  8  Cent.  Rep. 
109. 

When  the^  identity  of  the  engine  which 
caused  the  fire  is  known  to  the  plaintiff,  such 
evidence  of  negligent  construction  or  manage- 
ment mast  be  confined  to  the  particular  engine 
in  question,  and  no  evidence  is  admissible  as 
to  the  construction  or  management  of  other 
engines. 

mie  R.  Co.  v.  Deeiker,  78  Pa.  298;  Jennings 
v.  Pennsylvania  R.  Go.  98  Pa.  837;  Albert  r. 
Northern  Cent.  R.  Co.  98  Pa.  316. 

When  the  identity  of  the  engine  which  caused 
the  fire  is  not  known  to  the  plaintiff,  and  he 
cannot  therefore  prove  it  defective  by  direct 
evidence,  the  negligence  of  the  defendant  and 
inferentially  the  detect  of  the  locomotive  caus- 
ing the  fire  may  be  shown  by  evidence  tending 
to  prove  the  habitual  use  of  defective  spark- 
arresters  on  the  enjrines  of  the  defendant  road. 

Pennsylvania  S.  Co.  v.  Stranahan  and 
Oowen  V.  Olaser,  supra. 

These  last  two  cases  are  sustained  by  rulings 
in  every  state  of  the  Union,  where  the  subject 
has  come  before  the  courts  for  consideration. 

Shearm.  &  Redf .  Neg.  §675;  Wharton,  Neg. 
§871;  Thomp.  Neg.  p.  lo9;  Grand  Trunk  S. 
Co.  cf  Canada  v.  Richardson,  91  U.  8.  454,  28 
L.  ed.  856;  Piggot  v.  Eastern  Counties  R.  Co. 
8  C.  B.  229;  JShOdon  v.  Hudson  River  R.  Co. 
14  N.  Y.  218,  67  Am.  Dec.  165;  Field  v.  New 
York  Cent.  R.  Co.  82  N.  Y.  S99;Webb  v.  Rome, 
W.  d  0.  R.  Co.  49  N.  Y.  420,  10  Am.  Rep. 
889;  Cleveland  v.  Grand  Trunk  R.  Co.  of  Can- 
ada, 42  Vt.  449;  RUnois  Cent.  R.  Co.  v.  Mo- 
CUUand,  42  111.  358;  8mith  v.  Old  Colony  d 
N.  R.  Co.  10  R.  I.  22;  Longabaughv.  Virginia 
City  d  T.RCo.9  Nev.  271. 

CAftrkt  J.,  delivered  the  -opinion  of  the 
court: 
I    This  action  was  brought  to  recover  dam* 


See  also  26  L.  R.  A.  254. 
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ages  for  the  destruction  by  fire  of  the  plain- 
tiff's sash  and  door  mill  at  Montgomery, 
in  Lycoming  county.  The  mill  was  situate 
between  the  Fennsy  Ivan  ia  and  Philadelphia  & 
Reading  Railroads;  the  former  passing  in 
front,  and  the  latter  in  the  rear,  of  the  mill. 
The  plaintiff  alleges  that  the  fire,  which  occur- 
red on  the  10th  day  of  August,  1888,  was  com> 
municated  from  sparks  emitted  by  the  de- 
fendant's engines.  The  fire  was  discovered 
about  6:15  o'  clock  P.  M.,  in  the  upper  part 
of  the  ventilator  in  the  side  next  the  defend- 
ant's road.  The  ventilator  was  about  thirty 
feet  high,  and  was  within  twenty -two  feet 
of  defendant's  road.  The  watchman  testifies 
that  he  came  on  duty  that  evening  about  fif- 
teen minutes  before  shutting  down  time,  and 
that  the  mill  shut  down  at  about  5 :80  P.  M. 
mill  time,  or  5 :15  railroad  time ;  that  after 
he  came  on  duty,  and  before  tlie  fire,  two 
trains  passed, — the  first  a  coal  train,  ^oinff 
north,  drawn  by  an  engine  which  he  could 
not  identify;  and,  about  fifteen  minutes 
later,  a  freight  train,  drawn  by  engine  No. 
72.  The  defendant'^  evidence,  however, 
showed  that  two  other  engines,  drawing  pas- 
senger trains,  passed  this  point,  one  at  5 :21 
and  the  other  at  5 :22  P.  M. ,  ncith<^r  of  which 
engines  was  identified ;  indeed,  it  would 
seem  that  the  plaintiff  did  not  know  ^hey  had 
passed  the  mill  until  the  fact  was  developed 
in  the  defendant's  testimony.  The  watchman 
testifies,  further,  that  it  was  his  duty  to  tt^ke 
notice  of  the  engines  as  they  ijpssed,  to  Btr^i 
whether  they  threw  fire  from  the  stacks; 
that  he  did  watch  the  engine  in  front  of  the 
coal  train,  and  also  engine  No.  72,  and  that 
be  saw  no  sparks;  but" that,  as  it  was  only 
6  o'  clock,  and  the  sun  was  shining 
brightly,  there  may  have  been  sparks  emit- 
ted which  he  did  not  see.  The  only  engine 
known  and  identified  was  No.  72.  The  de- 
fendant's contention  was  that  the  fire  oc- 
curred in  the  pit  containing  the  shavings 
and  debris  of  the  mill,  which  was  immediately 
underneath  the  ventilator,  and  from  which 
tlie  siiavings,  etc.,  were  supplied  as  fuel  to 
the  furnace.  There  is  a  lar^e  volume  of 
testimony  bearing  upon  the  origin  and  cause 
of  the  fire,  upon  consideration  of  which  tlie 
jury  found  the  fire  to  have  been  caused  by 
sparks  from  the  defendant's  locomotive  en- 
gines. 

The  Philadelphia  A  Reading  Railroad 
Company,  at  the  time  of  the  injury  com- 
plained of,  was  an  incorporated  company,  en- 
titled to  the  right  of  way  for  its  engines, 
etc.,  upon  its  track,  as  located  in  the  rear 
of  the  plaintiff's  mill.  The  company,  in 
the  proper  use  of  its  road,  was  therefore  in 
the  lawful  pursuit  of  a  legitimate  bus- 
iness, and,  if  injury  resulted  to  the  plaintiff, 
it  is  damnum  absque  imuria.  The  company 
cannot  be  mulcted  in  damages  except  upon 
proof  of  negligence.  Frankfort  db  B.  Turnp. 
Co.  V.  Philadelphia  db  T.  R.  Co.  54  Pa.  845 ; 
Philadelphia  <t  R.  R.  Co.  v.  Hendrickson,  80 
Pa.  182,  21  Am.  Rep.  97.  No  person  is 
answerable  in  damages  for  the  reasonable 
exercise  of  a  right,  when  the  act  is  done 
with  a  cautious  regard  for  the  rights  of 
others,  and  wliere  tliere  is  no  ground  for  the 
charge  of  negligence,  unskillful ness,  or  mal- 
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ice.  For  the  ordinary  risks  the  land-owner  \^ 
compensated  in  the  damages  for  right  of 
way.  Negligence  therefore,  is  the  gist  of  the 
action,  and  the  burden  of  proof  is  upon  the 
plaintiff  to  establish  it.  And  as  all  engines, 
whether  provided  with  spark-arresters  or 
not,  emit  sparks,  the  mere  existence  of  a  fire 
along  the  line  of  the  road,  caused  by  sparks 
from  the  company's  engines,  is  not  enough 
to  fasten  upon  the  company  the  charge  either 
of  negligence  or  want  of  skill.  Philadelphia 
d  R.  R.  Co.  V.  Teieer,  8  Pa.  866. 

In   Jennings    v.    Pennsylvania   R,  Co.^  98^ 
Pa.  840,    this  court,   in  a  per  curiam  opin- 
ion, said:     ''To  hold  that  the  fact  of  the 
fire  having   taken  place  was    prima  facie 
evidence  that  the  spark-arrester  was  defec- 
tive, and  therefore  that  the  case  ought  to- 
have  been  submitted  to  the  jury,  would  be- 
practically  to  hold  railroad  companies  liable- 
for  all   fires;   for  it  is  notorious  that  no* 
spark-arrester  has  yet  been  invented  to  pre- 
vent  all   sparks,    and  a   little  spark  may 
kindle  as  large  a  confiagration  as  a  large  one, 
it  depending  very  much  on  the  dryness  or 
humidity  of  the  atmosphere  whether  a  spark 
will  go  out  before  reaching  the  ground,  and 
whether  what  it  reaches  is  in  a  condition  to< 
be  easily  ignited."    See  also PAiiadMpAia  <fr 
JR.  R,   Co.  V.   Schultz,  98  Pa.    844 ;  Beading 
d  0.  R.  Co,  V.  Latshaw,  98  Pa.  449.    While- 
any  ordinary  fuel  may  be  used  in  a  locomo- 
tive engine  for  the  generation  of  steam,  the- 
exercise  of  this  right  is  subject  to  the  re- 
r^f^riction  that  the  latest  improvements  in  ita. 
management  in  general  use  shall  be  applied 
tc  It.     Frankfort  d  B.  Tump.   Co,  v.  Phila- 
delphia  <fc  T.  R.  Co.  54  Pa.  345. 

It  IS  the  duty  of  the  railroad  company  in. 
the  use  of  an  engine,  to  use  such  reasonable 
precaution  as  may   prevent  damage  to  the- 
property  of   others.     Hence  in  Zaekatpanna 
(St  B,  R.  Co.  V.  Doak,  52  Pa.    879,  91  Am. 
Dec.  166,  where,  although  there  was  no  di- 
rect evidcLce  that  the  building  was  fired  by 
the  engine,  or  that  sparks  were  emitted  from 
it  at  the  time,  yet  the  building  was  near  the- 
railroad,    and  was  discovered  to  be  on  fire- 
when   the  train   passed  and  it  was  shown 
that  the  engine   had  no  spark-arrester,    it 
was  held   the  question  of  negligence  was 
properly  submitted  to  the  jury.    The  effect 
of  this  ruling  was  to  establish  the  principle- 
in   Pennsylvania  that  in  case  of  loss  hj  fire, 
fairly  attributable  to  sparks  from  a  railroad 
company's  locomotive  engine,  the  absence  of 
a  spark-arrester  is  prima  facie  evidence  of 
negligence  on  the  part  of  the  company.     It 
is  the  duty  of  railroad  companies  to  adopt 
the  best  precautions  against  danger  in  gen- 
eral use,  and  which  experience  has  shown  to- 
be  superior  and  effectual,  and  to  avail  them- 
selves of  every  such  known  safeguard  or  gen- 
erally   approved    invention    to  lessen  the^ 
danger.     But  mechanical  invention  and  skill 
have  all  provided  a  merely  partial  protection 
against  the  emission  of  sparks.     The  mere^ 
fact  that  sparks  are  tlirown  from  the  stack  of 
an  engine  is  not,  therefore,  evidence  in  it- 
self of  negligence.     Where,  however,  sparks- 
of  large  size  are  emitted,  which  carried  to- 
rt long  distance   set  fire  to  fields,  fences,  or 
buildings,  it  may,  in  the  present  condition 
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•of  this  branch  of  mechanical  Invention,  well 
be  inferred  that  the  engine  is  not  provided 
with  a  sufficient  spark-arrester.  Philaddphia 
d  R,  B,  €h.  ▼.  Hendriekaon,  supra;  Penmyl- 
zania  Qo.  v,  WatMm,  81*  Pa.  393 ;  Penmyl- 
eania  A  N,  T,  Canal  db  B.  Co,  ▼.  Lacey, 
89  Pa.  458;  PhUadMhia  A  R  B,  Co.  v. 
SehidU,  93  Pa.  341.  Therefore,  in  an  action 
for  the  recovery  of  damages  for  the  destruc- 
tion of  a  dwelling  seventy-seven  feet  distant 
from  the  railroad,  where  it  was  shown  that 
sparks  were  seen  flying  from  engines  to  a 
•distance  of  more  than  fifty  yards,  and  fences 
and  fields  were  set  on  fire  in  several  places 
about  the  same  time,  and  at  considerable 
-distance  from  the  road,  the  question  of  neg- 
ligence, it  was  held,  should  have  been  sub- 
mitted to  the  jury.  Although  the  company 
gave  evidence  to  the  effect  that  their  engines 
were  in  good  order,  and  were  all  provided 
with  good  spark-arresters,  the  unusual  dis- 
tance to  which  the  sparks  were  borne  and 
the  numerous  fires  they  created,  were  lie  Id 
to  be  such  evidence  to  the  contrary  effect  as 
to  have  carried  the  case  to  the  iurv.  Huyett 
V.  Philadelphia  A  B,    B.  Co.    23  fa.  873. 

Where  the  injury  complained  of  is  shown 
to  have  been  caused,  or,  in  the  nature  of 
the  case,  could  onlj  have  been  caused,  by 
«parks  from  an  engine  which  is  known  and 
identified  the  evidence  should  be  confined 
to  the  condition  of  that  engine,  its  manage- 
ment and  ils  practical  operation.  Evidence 
tending  to  prove  defects  in  other  engines  of 
the  company  is  irrelevant,  and  should  be  ex- 
•clucled.  Brie  B.  Co.  v.  Decker,  78  Pa.  293. 
In  the  case  cited,  the  house  of  the  plaintiff, 
which  stood  near  the  track  of  the  defend- 
ants' railroad,  was  destroved  by  fire  on  the 
<tth  of  March,  1872.  The'  plaintiff  alleged 
that  the  fire  originated  from  sparks  thrown 
from  locomotive  engine  No.  458,  belonging 
to  the  defendants,  which  passed  his  house 
about  the  time  the  fire  commenced,  and 
that  the  throwing  of  the  sparks  was  from  the 
negligence  of  the  defendants  in  not  having 
their  apparatus  in  proper  order. 

Mr.  Jtutiee  Ck>rdon,  in  the  opinion  of  the 
court,  says :  **  It  appears  from  the  evidence, 
and  it  was  conceded  in  the  argument,  that 
the  only  locomotive  that  could  have  fired 
the  premises  in  question  was  that  numbered 
458,  in  charge  of  Alfred  Carpenter  as  en- 

fineer.  It  follows,  therefore,  that  the  con- 
ition  of  this  engine  and  its  management 
were  all  that  were  legitimately  before  the 
-court.  If  it  was  properly  constructed  as  to 
its  furnace  and  smoke-stadt,  and  was  fur- 
nished with  a  spark-arresting  grate  of  the 
f»roper  character,  the  company  would  not  be 
iable,  though  the  building  were  burned  by 
fire  accidentally  issuing  from  it.  Lacka- 
wanna db  B.  B.  Go.  V.  Doak,  52  Pa.  879,  91 
Am.  Dec.  166.  If,  then,  this  engine  was  in 
41  proper  condition,  it  mattered  not  that  every 
other  engine  owned  by  the  company  was 
without  the  proper  appliances  for  preventing 
the  ejection  of  coals  and  sparks.  On  the  other 
hand,  if  this  engine  was  dangerous  in  this 
respect,  it  was  of  no  consequence  that  all 
others  upon  the  road  were  safe.  Such  be- 
in^  the  case,  it  is  manifest  that  all  evidence 
going  to  prove  defects  in  engines  belonging 
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to  this  company,  other  than  the  one  alleged 
to  have  produced  the  injury  complained  of, 
was  irrelevant  to  the  issue  pending,  and 
should  have  been  excluded." 

So,  in  Albert  v.  Northern  Gent.  B.  Go., 
98  Pa.  316,  where  it  appeared  that  the  plain- 
tiff's loss,  if  indeed  it  was  caused  at  all  by 
the  defendant's  negligence,  was  attributable 
entire! j^  to  the  escape  of  sparks  at  a  partic- 
ular time  from  one  of  two  particular  en- 
fines,  both  of  which  were  identified,  evi- 
ence  was  held  inadmissible  on  the  part  of 
the  plaintiff,  in  order  to  prove  defendant's 
negligence,  to  the  effect  that  sparks  of  un- 
usual size  had  been  emitted  for  some  time 
prior  to  the  fire  by  defendant's  engines  e^en- 
erally.  "The  evidence  below,"  said  our  Bro- 
ther'Paxson  in  that  case,  "established  the 
fact  that,  if  the  plaintiff's  property  was  de- 
stroyed by  fire  communicated  by  defendant's 
locomotive,  it  was  done  by  engine  No.  21 
or  engine  No.  126,  and  by  no  others.  Hence 
it  is  entirely  clear  that  evidence  that  otlier 
engines,  upon  some  other  day,  tlirew  out  an 
unusual  amount  of  large  sparks  and  live 
coals,  was  immaterial,  and,  if  receivedj 
could  only  have  confused,  and  might  have 
misled,  the  jury ;  nor  would  it  have  l)een 
evidence  to  show  that  the  spark-arresters  on 
engines  21  and  126  were  out  of  order." 
That  is  to  say, — for  the  last  sentence  is, 
perhaps,  a  little  obscure, — the  fact  that 
other  engines,  at  other  times,  threw  out  an 
unusual  amount  of  large  sparks  and  live 
coals,  would  not  have  b^n  evidence  to  show 
that  the  spark-arresters  on  engines  21  and 
126  were  out  of  order.  To  the  same  effect  is 
Jennings  v.  Pennsylvania  B.  Co.,  supra; 
Annapolis  d  B.  B.  Co.  v.  Qantt,  39  Md.  124 ; 
and  other  cases  that  might  be  cited. 

Of  course,  the  inquiry  in  all  such  cases 
is  as  to  the  existence  or  condition  of  the 
spark-arrester  at  the  precise  time  of  the  in- 

iury :  but,  in  order  to  make  this  practicable 
y  proof  that  it  was  defective,  or  threw  out 
sparks  of  unusual  size,  a  reasonable  latitude 
must  be  allowed  to  show  its  management  and 
operation  both  before  and  after.  The  evi- 
dence, however,  must  be  confined  to  its 
operation  at  or  about  the  time  of  the  occur- 
rence. In  Philadelphia  dt  B.  *B.  Co.  v.  Schultz, 
supra,  it  was  shown  that  every  day  for  two 
weeks  a  particular  engine  had  been  observed 
to  throw  out  quantities  of  unusually  large 
sparks,  and  had  fired  property  along  the 
line  of  the  railroad.  In  Albert  v.  Nm'thern 
Cent.  B.  Co.,  supra,  it  was  shown  that  both 
engines  then  in  question  had  done  this  for 
some  time  before  the  occurrence.  To  the 
same  effect,  also,  is  Lehigh  Valley  B.  Co.  v. 
McKeen,  90  Pa.  122,  85  Am.  Rep.  644.  Tes- 
timony tending  to  show  that  other  fires  were 
set  by  the  same  engine  about  the  same  time, 
however,  is  the  proi)er  rule,  and  is  undoubt- 
edly competent.  Boyce  v.  Cheshire  B.  Co, 
48  N.  H.  627 ;  Grand  Trunk  B.  Co.  of  Can- 
ada V.  Richardson,  91  U.  8.  454,  23  L.  ed. 
356.  But  when  the  loss  or  injury  is  shown 
to  have  been  caused,  or,  according  to  the 
proof,  may  have  been  caused,  by  sparks 
from  an  engine  unknown  and  unidentified, 
or  by  one  of  several  engines,  some  of  which 
are  unknown  and  unidentified,  then  the  rule 
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of  evideDoe  is  necessarily  somewhat  en- 
larged. The  burden  of  proof  in  all  sudi 
cases,  in  the  first  instance,  is  upon  the  plain- 
tiff to  show  that  the  fire  in  question  was 
communicated  from  the  defendant's  engines. 
**It  devolves  upon  the  plaintiff  to  prove  by 
a  preponderance  of  the  evidence  that  the  fire 
was  communicated  by  sparks  or  cinders  from 
the  railway  engines,  it  need  not  be  shown 
that  any  particular  enjfine  was  at  fault,  but 
it  will  be  sufficient  if  the  fire  is  proved  to 
have  been  set  by  any  engine  passing  over 
defendant's  railway,  and  the  evidence  maj 
be  whollv  circumstantial ;  as — First,  that  it 
was  possible  for  fire  to  reach  the  plaintiff's 
property  from  the  defendant's  engines ;  and, 
second,  facts  tending  to  show  that  it  prob- 
ably originated  from  that  cause,  and  from 
no  other."  8  Am.  &  Eng.  Encyclop.  Law, 
7.  And,  although  the  rule  is  otherwise  in 
England  and  in  many  of  the  states,  in  Penn- 
sylvania, as  we  have  said,  the  additional 
burden  is  upon  the  plaintiff  to  prove  negli- 

Sence  in  the  construction  or  management  of 
le  engine.  It  is  not  required  that  the  fact 
be  established  by  direct  or  positive  proof. 
It,  like  any  other  fact,  may  be  established 
by  circumstantial  evidence ;  and,  on  account 
of  the  great  difficulty  in  proving  negligence 
in  such  cases,  any  proper  evidence  from  which 
negligence  may  be  inferred  is  sufficient  to 
throw  the  burden  on  the  defendant.  "A 
sliffbt  presumption  of  negligence,  however, 
raised  by  the  plaintiff's  case,**  says  Mr. 
Wharton  in  his  Law  of  Evidence,  (sec.  871, ) 
**  is  sufficient  to  throw  the  burden  of  disprov- 
ing negligence  on  the  defendant.  It  is  a 
mistake,  as  has  been  elsewhere  shown,  to 
suppose  that  negligence  can  be  only  proved 
by  positive  and  affimiatory  evidence.  There 
may  be  no  direct  proofs  of  negligence,  yet 
the  way  in  which  an  injury  is  done  may  be 
such  that  negligence  is  the  most  prolMible 
hypothesis  by  which  it  can  be  explnined ; 
and  when  this  is  so,  the  defendant  must  dis-. 
prove  neglii^ence  by  showing  that  he  ex- 
ercised carc.^ 

In  Thompson  on  Negligence  (p.  159)  it 
is  said :  ''The  business  of  running  railroad 
trains  suggests  a  unity  of  management,  and 
a  general  similarity  in  the  construction  of 
the  engines.  For  this  reason,  and  on  ac- 
count of  the  difficulty  of  proving  negligence 
in  these  cases,  as  before  pointed  out,  the 
admission  of  evidence  as  to  other  and  dis- 
tinct fires  from  the  one  alleged  to  have 
caused  the  inrury  is  permitted.  The  rule 
is  adopted  in  England,  and  prevails  in  all 
the  states,  with  one,  or  possibly  two,  excep- 
tions. More  particularly,  it  may  be  stated 
as  follows:  That,  in  actions  for  damages 
caused  by  the  negligent  escape  of  fire  from 
locomotive  engines,  it  is  competent  for  the 
plaintiff  to  show  that,  about  the  time  when 
the  fire  in  question  happened,  the  trains 
which  the  company  were  running  past  the 
location  of  the  fire  were  so  managed,  in 
respect  to  their  furnaces,  as  to  be  likely  to 
set  on  fire  objects  in  the  position  of  the 
property  burned,  or  to  show  the  emission  of 
sparks  or  ipnited  matter  from  other  engines 
of  the  defendant  passing  the  spot  upon  other 
oornsions,  either  before  or  after  the  damage 
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occurred,  without  showing  that  they  were- 
under  the  charge  of  the  same  driver,  or  were- 
of  the  same  construction  as  the  one  occasion- 
ing the  damage.  ** 

The  rule  is  more  precisely  stated  in  Shear- 
man &  Redfield  on  Negligence,  (sec.  675,} 
as  follows:  "When  tha  particular  eneine- 
which  caused  the  fire  cannot  be  fully  iden- 
tified, evidence  that  sparks  and  burning  coalfr 
were  frequently  dropped  by  engines  passing 
on  the  same  road  upon  previous  occasions 
is  relevant  and  competent  to  show  habitual 
negliftenoe,  and  to  make  it  probable  that  the 
plaintiff's  injury  proceedea  from  the  same 
(quarter.  If  the  engine  which  emitted  the  fire 
is  identified,  then  evidence  on  either  side  as- 
to  the  coQdition  of  other  engines,  and  of  their 
causing  fires,  has  been  held  irrelevant,  bat 
not  so  if  it  is  not  fully  identified." 

In  our  own  case  of  Ftnnsyhnnia  R,  Co.  ▼. 
Stronahan,  79  Pa.  405,  the  evidence  was  that, 
between  2  and  3  o'clock  in  the  afternoon, 
the   plaintiff's  bam,  which  was  about  150* 
feet  from  the  railroad,   was  discovered  to 
be  on  fire.      Two  trains   had  passed  about 
noon.    The  fire  appeared  to  have  commenced 
at  the  fence  on  the  road,  and  burned  over 
the  field  to  the   bam.     The  sparks  falling 
set  fire  in  many  other  places  along  the  road. 
The  engine  from  which  the  sparks  were  al- 
leged to  have  been  thrown  was  unknown  and 
unidentified,  and  the  plaintiff   proposed  to 
show    by  a   witness,    who    lived  nineteen 
miles  distant  on  the  line  of  the  railroad,  the 
extent  to  which  the  locomotives  on  that  road 
going  east,  on  or  about  the  time  of  the  oc- 
currence,   thr -w  sparks    from    the    smoke- 
stacks.    The  testimony  was  admitted.     The 
witness  testified  that  it  was  **a  common  oc* 
currence  for  the  engines  to  throw  sparks,  and 
set  fire,   for  rods  from  the  railroad  track. 
They  were  from  a  pea  to  a  walnut  in  size. 
It  appeared   worse  sometimes  than  others. 
They   were  usually  freight  trains;    some- 
times passenger  trains,"  etc.      The  admis- 
sion ot  this  testimony  was  assigned  for  er- 
ror here.     In  a  per  curiam  opinion,  this  court 
said  :    "^This  was  not  a  case  where  a  certain 
engine  had  thrown  out  the  sparks  which  set 
fire  to  plaintiff's  barn  ;  but  it  was  where  the 
engine  was  unknown,  yet  the  cause  of  the  fire 
was  clearly  traced  to  the  railroad  track,  and 
left  the  belief  that  some  one  of  the  enginea 
of   the    defendants   had   emitted    the   coals 
which  set  the  barn  on  fire.     It  therefore  be- 
came necessary  to  establish  the  fact  by  such 
proof  as  rendered  the  belief  a  certain  fact. 
This  could  be  done,  not  by  the  proof  that  a 
certain   engine  emitted    the  sparks   inces- 
santly ;  for  Ttan  constat  that   this  particular 
engine   had  passed   the  plaintiff's  premises 
that  day.     Hence  it  was  necessary  to  permit 
the  party  to  show  that  the  emitting  of  coals 
and   sparks  in  unusual   quantities  was  fre- 
quent, and  permitted  to  be  done  by  a  number 
of  engines." 

In  Gowen  v.  Glaser  (Pa.)  8  Cent.  Rep. 
109,  the  action  was  for  damages  for  the  de- 
struction by  fire  of  the  plaintiil's  rags, 
which  were  scattered  in  a  field  adjoining  the 
defendant's  roud.  The  allegation  was  that 
they  were  set  on  fire  by  sparks  from  the  de- 
fendant's engines,  but  it  was  not  known  by 
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what  eDgine.  The  offer  made  was  as  fol- 
lows :  To  show  that  several  engines  on  this 
road  had  insuflicieDt  sparks-catcliers :  that 
the  engines  of  this  road,  had  repeatedly  set 
fire  to  property  and  to  vegetation  along  that 
part  of  the  track  very  shortly  before  and  very 
shortly  after  this  occurrence ;  that  sparks  as 
large  as  a  hickory  nut  escaped  in  large 
quantities  from  the  engines,  causing  these 
nres ;  that,  after  this  fire,  what  remained  of 
the  rags,  and  what  was  saved,  were  spread 
on  the  field,  and  watched  day  and  night,  and 
that  they  were  set  on  fire  repeatedly  by  the 
engines  passing  on  this  road.  This  offer  was 
leceived  to  show  by  circumstantial  evidence 
that  the  damage  was  done  by  some  engine 
with  an  insufbcient  spark-arrester.  The 
jury  were  to  Infer  from  the  fact  that  many 
of  the  company's  engines,  about  the  time  of 
tliis  occurrence,  shortly  before  and  shortly 
after,  emitted  sparks  of  unusual  size  and 
quantity ;  that  thev  were  without  sufficient 
spark-arresters ;  and  that,  upon  consideration 
of  all  the  evidence,  the  Injury  complained 
of  resulted  from  some  one  of  the  engines 
thus  imperfectly  constructed.  The  offer 
was  subsequently  enlarged  by  adding  to  it 
a  proposition  to  prove,  not  that  the  whole 
number  of  defendant's  engines  were  defect- 
ive, but  that  the  defendant  habitually  used 
engines  with  defective  spark-arresters.  Tbe 
offer,  as  a  wliole,  was  admitted,  and  in  this 
court  was  assigned  for  error.  In  a,  per  curiam 
opinion,  this  court  held  that  there  was  no 
error  in  the  admission  of  this  offer. 

In  Pennsylvania  i?.  Co.  v.  Pope  (Pa.)  11 
Cent.  Hep.  41^4,  the  action  was  for  burning 
the  plaintiff's  barn,  150  feet  distant  from 
the  track.  The  evidence  was  that  the  com- 
pany's trains  had  passed  the  bam  shortly  be- 
fore the  fire  broke  out,  emitting  cinders, 
smoke,  and  small  sparks  about  the  size  of  a 
pea.  There  was  no  evidence,  direct  or  cir- 
cumstantial, to  justify  tlie  jury  in  findin 
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that  the  sparks  were  of  any  larger  size.  It 
was  further  shown  that  the  wind  was  blow- 
ing from  tlie  track  towards  the  barn  and 
that  sparks  had  been  known  to  have  been 
blown  that  distance.  It  was  not  shown  that 
any  spark-arrester  in  use  would  effectually 
prevent  the  emission  of  sparks  of  this  size. 
While  the  evidence  was,  perhaps,  sufiicient 
to  satisfy  the  jury  that  sparks  from  the  en- 
gine had  caused  the  fire,  there  was  no  proof 
of  any  defect  in  the  spark-arresters;  on  the 
contrary,  it  was  shown  they  were  in  perfect 
condition.  There  was  therefore  no  proof  of 
negligence  or  mismanagement ;  and  it  was 
upon  this  ground  that  we  said  it  would 
have  been  the  duty  of  the  court  below,  if  a 
proper  reauest  had  been  made,  to  have  in- 
structed the  jury  to  find  a  verdict  for  the 
defendant. 

The  same  rule  of  evidence  is  announced 
in  Grand  Trunk  R.  Co.  of  Canada  v.  fiicA- 
ardson,  91  U.  8.  454,  23  L.  ed.  356.  The 
saw-mill,  etc.,  of  Richardson,  the  plain- 
tiff, was  burned  on  the  7th  of  June,  1870. 
The  evidence  tended  to  show  that  the  fire  was 
communicated  from  one  of  two  engine  be- 
longing to  the  company, — the  first,  drawing: 
B  passenger  train  westerly,  passing  the  mill 
about  half  past  1  o'clock  in  the  afternoon ; 


the  other  drawing  a  freight  train  easterly, 
passing  it  about  4  o'clock  the  same  afternoon. 
One  half  to  three  fourths  of  an  hour  after 
the  last  mentioned  train  passed  by  the  mill, 
tbe  fire  was  discovered  burning  on  the  west- 
erly end  of  a  covered  railroad  bridge  from 
which  it  was  communicated  to  the  saw -mi  11. 
The  evidence  of  the  plaintiff  in  error  tended 
to  show  that  the  fire  was  not  communicated 
by  either  of  the  engines  complained  of,  but, 
on  the  contrary,  from  a  constant  fire  at  the 
end  of  their  tram- way,  about  163  feet  down 
the  stream,  on  the  same  bank  of  the  river, 
maintained  at  the  westerly  end  of  the  rail- 
road bridge  for  the  purpose  of  burning  edg« 
ings,  sticking,  slabs,  and  other  waste  mate- 
rial from  the  saw-mill.  After  the  company 
had  rested  its  case,  Richardson  was  allowed 
to  prove  that  at  various  tinies  during  the 
same  summer,  before  this  fire  occurred,  some 
of  the  company's  locomotives  in  an  unusual 
manner  scattered  fire  in  passing  the  mill  an^ 
bridge,  without  showing  either  that  those 
which  it  was  claimed  communicated  the  fire 
in  question  were  among  the  number,  Or  that 
they  were  similar  in  their  make,  state  of  re- 
pair, or  management  to  said  locomotives. 
The  engines  were  unknown  and  unidentified. 
Mr.  Justice  Strong,  in  ruling  upon  this  ques- 
tion, said :  ^  The  third  assignment  of  error  is 
that  the  plaintiffs  were  allowed  to  prove,, 
notwithstanding  objection  by  the  defendant^ 
that  at  various  times  during  the  same  sum-^ 
mer,  before  the  fire  occurred  some  of  defend- 
ant's locomotives  scattered  fire  when  coming^ 
past  the  mill  and  bridge,  without  showing 
that  cither  of  those  which  tbe  plaintiffs 
claimed  communicated  the  fire  was  among 
the  number,  and  without  showing  that  the 
locomotives  were  similar  in  their  make,  their 
state  of  repair,  or  management  to  those 
claimed  to  have  caused  the  fire  complained 
of.  The  evidence  was  admitted  after  the 
defendant's  case  had  closed.  But  whether  it 
was  strictly  rebutting  or  not,  if  it  tended 
to  prove  the  plaintiffs'  case,  its  admission, 
as  rebutting,  was  within  the  discretion  of 
the  court  below,  and  not  reviewable  here. 
The  question,  therefore,  is  whether  it  tended 
in  any  degree  to  show  that  the  burning  of 
the  bridge,  and  the  consequent  destruction  of 
the  plaintiffs'  property,  were  caused  by  any 
of  defendant's  locomotives.  The  question 
has  often  been  considered  by  the  courts  in 
this  country  and  in  England,  and  such  evi- 
dence has,  we  think,  been  generally  held 
a<lmissible,  as  tending  to  prove  the  possi- 
bility and  the  consequent  probability  that 
some' locomotive  caused  the  fire,  and  as  tend- 
ing to  show  a  negligent  habit  of  the  ofl:cers 
and  agents  of  the  railroad  company  ;"  citing 
Pifjgot  V.  Eastern  Counties  R.  Co.  8  C.  B. 
229 ;  Sfieldon  v.  Hudson  River  R,  Co.  14  N. 
Y.  218,  67  Am.  Dec.  155 ;  Meld  v.  ^'ew  York 
Cent.  R.  Co.  32  N.  Y.  339 ;  Webb  v.  Rome, 
W.  d  0.,R.  Co.  49  N.  Y.  420,  10  Am.  Rep. 
389;  Cleveland  Y.  Grand  Trunk  R.  Co.  of  Can- 
ada, 42  Vt.  449 ;  Illinois  Cent.  R.  Co.  v.  Mc- 
Ckland,  42  111.  358;  Sinith  v.  Old  Colony  <Sk 
N.  R.  Co.  10  R.  I.  22 ;  Longabavgh  v.  'Vir- 
ginia City  <fe  T.  R.   Co.  9  Nev.  271. 

In  Slieldon  v.  Hudson  River  R.   Co. ,   14  N. 
Y.  218,  67  Am.  Dec.  155,  the  plaintiff  gave- 
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■evidence  which  tended  to  show  that  the  en- 
gines used  hj  the  defendants  lacked  some 
apparatus  which  was  in  use  upon  some  other 
locomotive  engines,  and  which  rendered  the 
latter  less  liable  to  communicate  tire  to  sub- 
stances at  the  side  of  the  road  than  those 
which  were  without  that  apparatus;  that 
shortly  before  the  fire,  sparks  and  tire  had 
been  thrown  from  the  engines  used  by  the 
defendants,  in  running  their  trains  through 
the  witness's  premises,  a  greater  distance  tlian 
•this  building  ptood  from  the  track  of  the 
railroad;  and  that  he  had  pickel  up  from 
the  track,  after  the  passage  of  trains,  lighted 
-coals  more  than  two  inches  in  length.  It 
was  argued  by  the  defendants'  counsel  that 
the  evidence  was  too  remote  and  indefinite ; 
that  it  did  not  refer  to  any  particular  engine, 
•etc.  Chi^  Justice  Denio,  in  delivering  the 
^opinion  of  the  court,  said  :  '*  This  argument 
is  not  without  force,  but  at  the  same  time 
I  think  is  met  bv  the  peculiar  circumstances 
of  this  case.  These  engines  run  night  and 
<lay,  and  with  such  spe^  that  no  particular 
•note  can  be  taken  of  them  as  they  pass. 
Moreover,  there  is  such  a  general  resem- 
blance among  them  that  a  stranger  to  the 
business  cannot  readily  distinguish  one  from 
^another.  It  will  therefore  generally  happen 
that  when  the  property  of  a  person  is  set  on 
^re  by  an  engine  the  owner,  though  he  may 
be  perfectly  satisfied  that  it  was  caused  by 
an  engine  and  may  be  able  to  show  facts 
sufficient,  legitimately,  to  establish  it,  yet 
may  be  utterly  ignorant  what  particular 
engine  did  the  mischief.  It  would  be  prac- 
tically quite  impossible,  by  any  inquiries, 
to  find  out  the  offending  eneine,  for  a  large 
proportion  of  those  owned  by  the  company 
«re  constantly  in  rapid  motion.  The  busi- 
ness of  running  the  trains  on  a  railroad  sup- 
poses a  unity  of  management,  and  a  general 
-siiAilarity  in  the  fashion  of  the  engines  and 
the  character  of  operation.  I  think,  tiiere- 
fore,  it  is  competent  prima  facie  evidence 
for  a  person,  seeking  to  establish  the  responsi- 
bility of  the  company  for  a  burning  upon 
the  track  of  the  road,  after  refuting  every 
■other  probable  cause  of  the  fire,  to  show 
that,  about  the  time  when  it  happened,  the 
trains  which  the  company  was  running  past 
the  location  of  the  fire  were  so  managea  in 
respect  to  the  furnaces  as  to  be  likely  to  set 
-on  fire  objects  not  more  remote  than  the  prop- 
erty burned.  It  is  presumed  to  be  in  the 
power  of  the  company  which  is  intimately 
related  with  all  its  engineers  and  conductors, 
to  controvert  the  fact  sworn  to  if  it  is  un- 
true, or,  if  true  in  a  particular  instance, 
that  it  was  not  so  in  respect  to  the  engines 
which  passed  the  place  at  a  particular  time 
before  the  occurrence  of  the  tire.  The  effect 
•of  the  evidence  would  only  be  to  shift  the 
onv8  probandi  upon  the  company,  and  that, 
under  the  circumstances  of  this  case,  seems 
to  me  to  be  unavoidable." 

We  may  also  refer  to  the  case  of  Koontz  v. 
Oregon  R,  d  Nav,  Co. ,  20  Or.  8,  which  was  an 
action  to  recover  damages  for  the  destruction 
of  plaintiff's  mill  by  fire  falling  from  one 
of  defendant's  locomotives.  What  partic- 
ular engine  this  was  the  evidence  did  not 
disclose,  nor  was  the  plaintiff  able  to  ^cer- 
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tain  or  make  proof  of  its  identification  from 
other  engines  of  the  company;  but,  to 
strengthen  the  inference  that  the  burning  o^ 
the  mill  originated  in  sparks  from  this  en- 
gine, and  to  show  habitual  negligence  of  tha 
officers  and  agents  of  the  railroad  company^ 
he  introduced  evidence  to  show  that  other  en- 
gines, of  like  appearance  and  construction, 
frequently  scattered  fire  in  large  quantities, 
and  set  other  fires  along  the  track,  prior  and 
subsequent  to  the  burning  complained  of. 
Mr,  JuBtiee  Lord,  in  delivering  the  opinion 
of  the  court,  said:  **0n  account  of  this 
difficulty  of  identifying  a  passing  engine,  es- 
pecially at  night-time,  so  as  to  make  direct 
proof  of  such  negligence,  and  also  for  the 
reason,  as  stated  by  Mr.  'Thompson,  that  the 
business  of  running  railroad  trains  supposes 
a  unity  of  management,  and  a  general  simi- 
larity in  the  construction  of  engines,  the 
admission  of  evidence  as  to  other  and  dis- 
tinct fires  from  the  one  alleged  to  have 
caused  the  injury  is  permitted.  Nor  is  it 
requisite  that  the  testimony  must  also  show 
that  the  engine  which  it  is  claimed  caused 
the  fire  was  one  of  those  which  had  pre- 
viously or  subsequently  scattered  fire  along 
defendant's  track,  but  it  is  enough,  as  was 
shown,  that  it  is  similar  in  appearance  and 
construction,  and  under  the  same  general 
management.  Hence  it  is  quite  generally 
held  that  evidence  that  sparks  were  frequent- 
ly ejected  from  passing  engines,  causing 
fire  along  its  track,  on  other  occasions,  is 
relevant  and  competent  to  show  habitual 
negligence,  and  to  strengthen  and  sustain 
the  inference  that  the  fire  orie:inated  from 
the  cause  alleged.  As  the  plaintiff  must 
proceed  with  his  evidence  in  the  first  in- 
stance, the  fact  that  the  defendant  may  be 
able  to  prove  the  identity  of  the  engine  can- 
not have  the  effect  to  make  the  admission  of 
such  evidence  eiror.  ** 

In  Field  v.  New  York  Cent.  B,  Co.,  83  N, 
Y.  889,  the  court  in  speaking  of  this  qual- 
ity of  evidence,  says:  **At  all  events,  it 
showed  that  a  practice  was  indulged  in  on 
the  part  of  the  company,  about  the  time  and 
near  the  place,  which  would  have  injured 
the  plaintiff's  property,  rendering  it  prob- 
able, to  a  certain  degree,  that  the  injury 
was  attributable  to  that  cause." 

We  have  quoted  extenpively  from  these 
authorities  to  show  that  the  rule  of  evidence 
referred  to,  although,  perhaps, comparatively 
new  in  its  application  in  Pennsylvania,  is 
the  rule  generally  recognized  in  this  country, 
not  only  by  the  text -writers,  but  by  the 
courts.  It  may  therefore  be  considered  as 
settled  in  cases  of  this  kind,  where  the  of- 
fending engine  is  not  clearly  or  ^tisfacto- 
rily  identified,  that.it  is  competent  for  the 
plaintiff  to  prove  that  the  defendant's  lo- 
comotives generally,  or  many  of  them,  at 
or  about  the  time  of  the  occurrence,  threw 
sparks  of  unusual  size  and  kindled  numerous 
fires  upon  that  part  of  their  road,  to  sustain 
or  strcnsrtben  the  inference  that  the  fire  orig- 
inated from  the  cause  alleged.  And  as, 
in  the  case  at  bar,  it  is  not  definitely  ascer- 
tained to  which  of  the  four  engines  this  fire 
was  attributable,  three  of  them  being  un- 
known and  unidentified,  we  cannot  see  how 
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testimony  of  this  character  could  be  ez- 
•cluded.  But  the  objective  point  of  the  in- 
quiry is  the  condition  of  the  passing  en- 
gines at  the  time  of  the  occurrence.  It  is 
a  matter  of  little  consequence  what  may 
have  been  their  condition  ten  years  or  two 
years  before  that;  for  their  precautions 
a^inst  fire,  and  the  management  of  their  en- 
gines, may  have  been  greatly  changed  with- 
in that  period.  It  does  not  follow  because 
the  company,  in  its  official  management, 
may  have  been  negligent  in  this  rei^pect  at 
41  time  so  remote  that  it  still  remains  so. 
The  habits  of  individuals  may,  in  some 
sense,  be  spoken  of  as  fixed  habits ;  but  the 
ofilcial  control  and  management  of  the  affairs 
-of  a  railroad  company,  as  well  as  the  various 
•devices  used  as  precautions  against  danger, 
are  liable  to  frequent  and  radical  changes. 
The  line  must  be  drawn  somewhere.  This 
•class  of  testimony  is  exceptional  in  charac- 
ter at  the  best,  and  is  only  admissible  be- 
cause the  ordinary  sources  of  proof  are  in- 
■accessible,  and  direct  evidence  impracticable. 
The  rule  should  not,  therefore,  be  carried 
beyond  the  necessity  which  justifies  its  ad- 
mission. If  at  or  about  the  time  when  fires 
are  alleged  to  have  been  set  by  locomotive 
•engines,  unknown  by  number  or  other  means 
of  identification,  the  company  is  shown  to 
have  been  habitually  negligent  in  the  equip- 
ment or  management  of  its  engines,  or  of 
many  of  them,  this  is  a  circumstance  to  be 
•considered  in  connection  with  others,  not 
•only  in  determining  the  origin  of  the  fire, 
but  in  deciding  whether  or  not  the  company 
was,  at  the  time,  in  this  as  in  many  other 
instances,  negligent  in  failing  to  provide 
-suitable  precautions  against  danger.  If 
many  of  the  company's  engines,  at  or  about 
the  time,  are  without  sufficient  spark  arrest- 
ers, and  frequent  fires  are  kindled  in  con- 
sequence, it  may  well  be  inferred,  in  view 
•of  the  effectual  character  of  mechanical  in- 
ventions of  its  kind,  not  only  that  the  fire 
in  question  originated  from  this  cause,  but 
that  it  occurred  from  the  habitual  negli- 
gence of  the  company  in  failing  to  provide 
sufficient  spark-arresters.  Reasonable  lati- 
tude must,  of  course,  be  allowed.  The  pur- 
pose of  such  proofs  would  be  defeated  if  they 
were  confined  to  the  exact  or  precise  time  of 
the  occurrence,  [n  Strandfian^  b  Case  the 
•court  admitted  proof  of  the  extent  to  which 
the  various  locomotives  of  the  company  threw 
-sparks  on  or  about  the  9th  (6th)  of  November, 
1867,  when  the  fire  occurred.  In  Oowen  v. 
•Okuier  the  inquiry  was  as«to  sparks  thrown 


and  fires  set  very  shortly  before  and  very 
shortly  after  the  occurrence.  In  Sheldon  v. 
Hudacn  River  R,  Co,^  tupra^  the  inquiry  was 
restricted  to  matters  occurring  about  the 
time  and  near  the  place  of  the  fire.  In 
Koontz  V.  Oregon  R.  dt  Nav,  Co,  the  offer 
was  somewhat  more  extended  in  its  effects, 
but  we  are  of  opinion  that  the  rule  should 
not  be  given  greater  latitude  than  we  have 
given  it. 

In  the  case  at  bar,  the  first  offer  received, 
and  which  is  the  ground  of  the  first  specifi- 
cation of  error,  was  as  follows:  "Plaintiff 
offers  to  prove  that  the  property  of  persons 
along  the  line  of  defendant's  road,  which 
passea  the  property  of  plaintiff,  destroyed 
by  the  fire  in  question  on  August  10,  1888, 
and  within  twelve  miles  of  plaintiff's  said 
property,  was  repeatedly  set  on  fire  by  un- 
known and  unidentified  engines  of  the  de- 
fendant, and  that  the  sparks  causing  said 
fires,  emitted  by  the  said  engines,  exceeded 
a  hickory  nut  in  size,  to  be  accompanied  by 
evidence  of  experts  showing  that  engines 
throwing  sparks  of  the  size  of  a  hickory 
nut  either  did  not  use  the  most  approved 
spark-arresters  in  general  use,  or  if  they  did, 
the  spark-arresters  used  were  permitted  to 
become  defective  and  out  of  repair,  or  were 
negligently  managed  by  those  in  charge  of 
them."  This  offer,  it  will  be  seen,  was 
wholly  without  limit  as  to  time.  The  tes- 
timony received  under  it  was,  in  some  in- 
stances, confined  to  two  or  three  months, 
in  some  to  six  months,  and  in  some  the  tes- 
timony was  general,  and  in  such  form  as  not 
to  indicate  to  what  period  of  time  it  referred. 
The  second  offer  was :  **  To  prove  that  many 
of  the  locomotive  engines  oi  the  defendant., 
which  it  cannot  identify,  and  which  passed 
the  plaintiff's  mill  frequently  during  a  pe- 
riod of  six  months  preceding  the  fire,  habitu- 
ally threw  sparks  of  the  size  of  a  hickory 
nut,  or  larger,"  etc.  We  are  of  opinion 
that  the  admission  of  these  offers  was  error. 
The  examination  should  be  confined  to  the 
negligent  operation  of  the  engines  of  the  com- 
pany at  or  about  the  time  of  the  fire,  with 
such  reasonable  latitude,  before  and  after  the 
occurrence,  as  is  sufficient  to  enable  such 
proofs  to  be  practicable.  What  has  been 
said  disposes  of  the  first,  second,  and  third 
assignments  of  error.  The  remaining  as- 
signments are  without  merit  and  are  dis- 
missed. 

Tlie  judgment  it  revened,  and  a  ventre /acioi 
de  novo  awarded. 


NEW  YORK   COURT  OF   APPEALS. 


Bowers  H.  LEONARD,  Appt., 

«. 

Bobie  CLOUGH  etcd.,  Resptt. 

!•   A  pmrol  reservation  of  a  bam  when 
conveying  the  reel  estate  of  whioh  it  is  a  part  by 


absolute  warranty  deed,  is  ineffectual  to  retain 
title  in  the  frrantor. 
8*   A  parol  ^If  t  is  ineffectual  to  transfer  title 
to  a  bsucn  which  is  part  of  the  real  estate. 

8«  A  remote  grantee  connected  with 
the  immediate  grantee  by  an  unbrok- 
en chain  of  warranty  deeds  has  all  the 

riffbto  of  the  latter  to  sue  the  orierinal  grantor 


Nora.— In  addition  to  the  authorities  shown  in  I  the  foUowinsr  notes  on  the  general  subject  of  the 
the  report  of  the  al>OTe  case,  we  call  attention  to  I  nature  of  the  fixtures.   BinJdey  v.  Forkner  (Ind.) 

t6L.R.A.  90 


See  also  29  L.  R.  A.  423. 
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for  tho  removal  from  the  real  estate  of  a  bam 
which  passed  under  the  origlxial  deed. 

4.  A  l»am  placed  hy  its  owner  npon 
hla  own  land  becomes  real  estate  al- 
though supported  by  stones  resting  upon  the  sur- 
face, and  It  will  pass  by  any  oonyeyanoe  of  the 
real  estate. 

(MaySi,  IfiOS.) 

APPEAL  by  plaintiff  from  a  Judgment  at 
the  Qeneral  Term  of  the  Supreme  Court, 
Fifth  Department,  denying  his  motion  for  new 
trial  on  case  and  exceptions  heard  at  General 
Term  in  first  instance  after  verdict  in  favor  of 
defendants,  at  a  Circuit  Court  for  Cayuga 
County  in  an  action  brought  to  recover  dam- 
ages for  the  alleged  wrongful  removal  of  a  barn 
from  the  plaintilfs  real  estate.  ,  EeverKd, 

The  facts  are  stated  in  the  opinion. 

Mr,  Amasa  J.  Parker,  for  appellant: 

The  barn  was  real  estate. 

The  barn  was  built  by  the  person,  who  at 
tbe  time  of  building  the  bam,  owned  the  lot 
on  which  the  whole  of  the  bam  stood;  on  its 
erection  under  such  circumstances,  it  became 
and  remained  a  part  of  realty. 

1  Washb.  Real  Prop.  5;  Voorhetsy,  MeOinnis, 
48  N.  Y.  288;  BuckUy  v.  BvckUy,  11  Barb.  68. 

Between  vendor  and  vendee  the  mode  of  an- 
nexation is  not  the  controlling  test. 

UcUea  V.  Central  Nat  Bank  of  Troy,  66  N. 
Y.  495. 

Everything  annexed  to  the  realty,  whether 
by  physical  attachment,  or  by  adaptation  of 
the  article  to  the  proper  use  of  the  property, 
becomes  a  part  of  it,  and  cannot  be  removed 
without  the  consent  of  the  owner. 

Tyler,  Fixtures,  104,  105;  McRea  v.  Central 
Nat.  Bank  of  Troy,  66  N.  Y.  489;  Rem  v.  Kirk, 
12  Rich.  L.  54;  Fisher y.  Safer,  IE.  D.  Smith, 
611;  Omhony  v.  Jones,  1%  N.  Y.  289. 

By  tbe  common-law  whatever  is  affixed  to 
the  freehold  becomes  a  part  of  it,  and  cannot 
be  removed  by  the  vendor. 

Oaniner  v.  Finley,  19  Barb.  820;  Snedeker 
V.  Warring,  12  N.  Y.  170;  2  Bouvier,  Law 
Diet.  508.  509. 

Every  building  is  an  accessory  to  the  soil 
and  is  therefore  real  estate. 

1  Cruise,  Dig.  title  I,  §  46;  1  Bouvier,  Law 
Diet.  268. 

Every  grant  of  land  carries  by  necessary 
legal  construction  buildings,  houses,  and  trees 
standing  thereon. 

McUea  v.  Central  Nat.  Bank  of  7V<7v;  66N. 
Y.489;  Boone,  Real  Prop.  306.  807;  8  Washb. 
Real  Prop.  891;  8  Kent,  Com.  401;  2 Bouvier, 
Law  Diet.  40;  Warren  v.  Leland,  2  Barb.  618; 
Omhony  v.  Jones,  19  N.  Y.  240. 

Every  grant  shall  be  conclusive  against  a 
grantor. 

4  N.  Y.  Rev.  Stat.  8th  ed.  §  143. 

A  grantor  cannot  be  peroiitted  to  limit  the 
effects  of  his  deed  by  a  proof  of  parol  reserva- 
tion of  tbe  fixtures. 

ElvDes  V.  Mawe,  8  East.  88.  2  Smith.  Lead. 
Gas.  9th  Am.  ed.  p.  1468;  Noble  v.  Bosvcorth, 
19  Pick.  814. 


A  building  or  permanent  fixture  attached  to 
the  freehold  is  not  the  subject  of  conveyance 
as  personalty  by  the  owner  of  the  freehold. 

1  Washb.  Real  Prop.  5,  and  cases  cited. 

The  parol  agreement  of  reservation  was  in- 
consistent with  the  warranty  deed.  It  must 
be  Void, 

Taylor  ▼.  MiUard,  42  Hun,  864,  afTd  28  N.  Y. 
S.  R.  694;  Wisetnan  y.  Lueksinger,  84  N.  Y. 
81,  88  Am.  Rep.  479 ;  Pierce  v.  Keatar,  70  N". 
Y.  419, 26  Am.  Rep.  612;  Buntinfftony.  Asher^ 
96  N.  Y.  604,  48  Am.  Rep.  652. 

The  terms  of  the  deed  could  not  be  changed 
by  parol. 

Mott  V.  Palmer,  1  N.  Y.  573. 

A  contract  for  the  sale  of  any  interest  in 
lands  is  void  unless  in  writing. 

4  N.  Y.  Rev.  Stat.  8ihed.  p.  2589,  §  8. 

The  word  "land"  is  comprehensive  in  its 
import,  and  includes  many  things  besides  the 
earth  we  tread  on,  as  water,  grass,  stones,, 
buildings,  fences,  tree$:,  and  the  Tike. 

1  Shep.  Touch,  by  Preston,  91;  1  Inst.  4;.  1 
Preston,  Estates,  8:  2  Bl.  Com.  17, 18;  4  N.  Y. 
Rev.  Stat.  8lh  ed.  p.  2461.  §  10;  Green  v. 
Armstrong,  1  Denio,  554. 

A  parol  sale  or  gift  of  buildings  is  a  mere 
license. 

1  Washb.  Real  Prop.  682;  OronkhiU  v. 
Oronkhiie,  94  N.  Y.  828 ;  PeapU  v.  Fields,  1 
Lans.  244;  Fisher  v.  Safer,  1  E.  D.  Smith,  61lr 
Wiseman  ▼.  Lueksinger,  84  N.  Y.  81,  88  Am. 
Rep.  479. 

A  man  will  not  be  allowed  to  allege  or  prove 
a  fact  to  be  different  from  what  he  has  asserted 
it  to  be  in  his  own  deed. 

The  Duchess  of  Kingston's  Case,  8  Smith. 
liCad.  Cas.  9th  Am.  ed.  p.  2107;  JBuezeyY.JBtf- 
ferman,  8  New  Eng.  Rep.  825, 148  Mass.  282;. 
Kntght  V.  Thayer,  125  Mass.  25;  Buss  v.  Al- 
paugh,  118  Mass.  869, 19  Am.  Rep.  464;  Oreg- 
ory  v.  PtopUs,  80  Va.  855;  1  Qreenl.  Ev.  §  375; 
Stephen,  Dig.  Ev.  2€0. 

A. reservation  must  be  equal  to  a  ^nt,  that 
is,  under  the  same  form  and  solemnities. 

8  Washb.  Real  Prop.  443. 

A  parol  reservation  of  any  part  of  the  grant- 
ed premises  is  void  under  the  Statjite  of 
Frauds. 

2  Washb.  Real  Prop.  441. 

Messrs.  Payne  A  O'Brien,  for  respond^ 
ents: 

Parties  may,  by  agreement  at  the  time  of 
annexation,  preserve  the  character  of  person- 
ally to  chattels  annexed  to  the  land. 

Mott  V.  Palmer,  1  N.  Y.  564:  Tifft  v.  Barton^ 
58  N.  Y.  877.  18  Am.  Rep.  587;  Voorhees  v. 
ifc6^t>i7i«>,  48N.Tr.  278. 

Tbe  question  whether  property  bo  annexed 
to  the  freehold  or  as  under  ordinary  rules  to  a. 
part  of  the  realty,  may  be  severed  so  as  to  be- 
come personalty,  depends  upon  the  intention 
of  the  parties. 

Chase,  Bl.  Com.  p.  224,  notes;  Shddon  t. 
Edwards,  85  N.  Y.  279. 

Tbe  parties  may  by  agreement  at  any  time 
re-impress  the  character  of  personalty  on  chat- 
tels already  annexed  to  the  land. 


8  L.  R.  A.  83;  Hill  v.  Munday  (Ky.)  4  L.  K.  A.  674; 
Collainore  v.  Gillis  (Mofs.)  5  L.  R.  A.  150:  Hopewell 
Mills  V.  Taunton  8av.  Bank  (Mass.)  6  L.  R.  A.  249; 
Overman  v.  Sasser  (N.  C)  10  L.  R.  A.  722. 
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As  to  the  effect  of  an  agreement  between  tb* 
parties,  see  especially  the  notes  to  Ooramore  t.. 
Gillis  and  Overman  v.  Sasser.  supro. 
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Soch  nn  agreement  if  executed  is  valid,  al- 
though made  by  pnrol,  and  m  binding  upon  all 
purties  except  the  bona  fide  purchaser  without 
notice. 

8  Am.  &  Eng.  Encjclop.  Law,  title  Fix- 
tuTe$,  pp.  58-62. 

In  all  cases  where  courts  have  held  such  an 
agreement  void  as  against  a  subsequent  pur- 
chaser the  bona  fides  of  such  purchaser  has 
cle&rlv  anDeared 

Suitns  V.  Hose,  18  West.  Rep.  765.  69  Mioh. 
259;  Tyson  v.  Post,  10  Cent.  Rep.  712,  108  N. 
Y.  217;  McUuglin  v.  Lester,  4  N.  Y.  S.  R. 
852. 

Here  was  a  completed  gift  by  Mrs.  Gilbert 
of  her  two  thirds  of  the  barn  in  question.  The 
gift  was  executed  because  tbere  was  all  thede- 
Bvery  of  which  the  article  was  capable— a  sur- 
render of  possession  and  dominion. 

8  Am.  &  Eng.  Encyclop.  Law,  title  Gift,  p. 
1815;  2  Kent,  Com.  *439. 

It  was  allowed  to  stand  upon  the  lot  in  ques- 
tion, first  by  the  license  of  Mrs.  Gilbert  and 
afterwards  by  the  license  of  subsequent  gran- 
tees. Under  that  license  they  could  remove 
the  bam. 

Dubois  V.  Kelly,  10  Barb.  496. 

The  rule  excluding  parol  evidence  to  contra- 
dict or  vary  a  deed  is  only  applied  in  contro- 
versies between  the  parties  to  the  deed.  It  can 
have  no  application  in  suits  by  or  against  per- 
sons who  are  not  parties  to  the  deed,  and  in  no 
way  connected  therewith. 

1  Greenl.  Ev.  §  279,  and  cases  cited;  Abbott, 
Trial  Ev.  p.  464;  Avstin^.  Sawyer,  9  Cow.  39; 
MeMnster  v.  North  America  Ins,  Go.  55  N.  Y. 
234;  Tyson  v.  Post,  10  Cent.  Rep.  712,  108  N. 
Y.  217. 

r 

E»rl,  Oh,  /.,  delivered  the  opinion  of  the 
court: 

The  material  facts  in  this  case  are  as  follows: 
Prior  to  March  29, 1884,  Adaline  Clough  owned 
a  lot  of  land  in  the  city  of  Auburn,  upon  which 
there  was  a  small  barn,  and  on  that  day  she  con- 
veyed the  lot  by  an  ordinarv  warranty  deed  to 
the  defendant  Kobie  Clough,  who  owned  the 
adjoining  lot  on  the  northerly  side  of  the  lot 
thn.<  conveyed.  On  the  Ist  day  of  April,  1884, 
Robie  Clough,  by  an  ordinary  warranty  deed, 
conveyed  the  same  lot  to  her  daughter,  Mary 
Gilbert,  with  the  exception  of  a  strip  six  feet 
hy  twelve  rods,  reserved  from  the  northerly 
nde  of  the  lot.  About  one  third  of  the  barn 
was  upon  the  strip  thus  reserved,  and  thus  the 
dividing  line  between  the  two  lots  after  that 
conveyance  ran  through  the  barn,  leaving 
about'one  third  thereof  upon  the  land  of  Robie 
Clough  and  two  thirds  thereof  upon  the  land 
of  Mary  Gilbert.  At  the  time  of  the  execution 
of  the  deed  by  Robie  Clough  to  Mrs.  Gilbert, 
and  immediately  thereafter,  she  said  to  Mrs. 
Clough  and  her  husband :  "Now,  pa  and  ma, 
the  Mm  is  yours.  There  can  nobody  inter- 
fere with  you;"  and  Robie  Clough  and  her 
husband  have  ever  since  been  in  the  occupancy 
of  the  barn.  On  the  28th  day  of  October, 
1886,  Mrs.  Gilbert,  by  an  ordinary  warranty 
deed,  conveved  the  lot  to  Julia  M.  Sherwood, 
and  at  the  tune  of  that  conveyance  Mrs.  Sher- 
wood was  informed  that  the  oam  belonged  to 
Mrs.  Clough,  and  there  was  a  parol  reservation 
of  the  same.    On  the  1st  day  of  November, 
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1886,  Mrs.  Sherwood,  by  an  ordinary  wr.rranty 
deed,  conveyed  the  lot' to  Mrs.  Eunice  Nellis, 
and  at  the  time  of  that  conveyance  Mrs.  Nel- 
lis was  informed  by  parol  (liat  Mrs.  Clough 
owned  the  bam,  and  that  it  did  not  pass.  On 
the  8th  day  of  November,  1888,  Mrs.  Nellis, 
by  an  ordinary  warranty  deed,  conveyed  the 
lot  to  the  plaintiff,  and  al  the  time  of  that  con- 
veyance he  was  informed  by  parol  that  the 
bam  belonged  to  Mrs.  Clough,  and  did  not 
pass  with  the  conveyance.  After  he  had  pur- 
chased the  lot,  Mrs  Clough  informed  him  that 
she  claimed  the  bam,  ana  intended  to  move  it 
from  the  lot,  and  he  told  her  not  to  move  it. 
After  that  the  defendants  moved  the  barn  from 
•the  lot,  and  then  the  plaintiff  brought  this  ac- 
tion to  recover  for  the  value  of  so  much  of  the 
bam  as  stood  upon  his  lot,  and  claimed  to  re- 
cover treble  damages.  The  bam  was  a  wooden 
structure, worth  less  than  $200,  and  rested  upon 
four  large  stones  at  the  comers,  and  smaller 
stones  at  other  places.  Upon  the  trial  the  plain- 
tiff objected  to  the  parol  evidence  given  by  the 
defenaants  to  show  the  parol  reservation  of  the 
barn  at  the  times  of  the  several  conveyances 
of  the  lot.  But  the  court  overruled  the  objec- 
tions, and  received  the  evidence.  The  court 
below  held  that  the  evidence  was  competent; 
that  the  baro,  after  the  conveyance  by  Mrs. 
Clough  to  her  daughter,  became  and  remained 
personal  properly,  and  that  she  had  a  lawful 
right  to  remove  the  same,  and  judgment  was 
entered,  jpon  the  verdict  in  favor  of  the  defend- 
ants. 

We  think  a  few  plain  principles  of  law  re- 
quire a  reversal  of  this  Judgment.  This  barn, 
at  the  time  of  the  conveyance  by  Mrs.  Clough 
to  Mrs.  Gilbert,  was  a  part  of  the  realty,  and 
there  could  be  no  parol  reservation  of  it.  The 
grantor  could  no  more  reserve  the  bam  by 
parol  than  she  could  reserve  trees  growing 
upon  the  land,  or  a  ledge  of  rocks,  or  a  mine, 
or  a  portion  of  the  soil.  As  between  the  grant- 
or and  grantee,  it  is  very  clear  that  the  grant- 
or would  not  have  been  permitted  to  show 
that  the  bam  was  reserved  by  parol,  as  that 
evidence  would  have  contradicted  the  deed, 
which  was  absolute  in  form.  If  the  grantor 
had  removed  the  barn,  the  grantee  could  have 
sued  her  for  trespass,  and  she  could  not  have 
defended  bv' showing  a  parol  reservation  of  the 
bam.  If  It  had  been  claimed  in  such  a  suit 
that  it  was  part  of  an  oral  agreement  or  reser- 
vation that  the  bam  should  not  pass,  that  fact 
could  not  have  been  shown,  as  it  would  have 
contradicted  the  deed.  The  deed  contained 
covenants  of  warranty  which  covered  the  en- 
lire  title  to  the  real  estate,  and  the  grantor 
could  not  in  such  a  suit  have  shown  by  parol 
that  any  part  of  the  real  estate  was  not  covered 
by  the  covenants.  So,  too,  if  it  be  claimed 
that  what  was  said  by  Mrs.  Gilbert  to  Mrs. 
Clough  immediately  after  the  deed  was  deliv- 
ered constituted  a  parol  ^*ft  of  the  barn  to  her 
father  and  mother,  the  gift  could  not  be  oper- 
ative, because  the  barn  \i  that  time  was  a  part 
of  the  realty.  It  had  never  been  severed  from 
the  realty,  and  had  never  been,  by  any  acts  of 
the  parties  oi  the  owners,  made  personal  prop- 
erty: and  the  parol  gift  could  not  be  upheld 
of  a  portion  of  the  real  estate  without  violat- 
ing the  Statute  of  Frauds.  The  one  third  of 
the  bam  which  rested  upon  the  lot  owned  by 
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Mrs.  Clougli  was  and  remained  realty,  and  it 
to  impossible  to  perceive  how  by  mere  words 
tbe  other  two  thirds  could  be  conyerted  into 
personalty.  Can  trees  and  other  portions  of 
real  estate  be  converted  into  personalty  by  a 
mere  parol  gift,  and  without  severance?  It  is 
clear  that,  after  the  conveyance  from  Mrs. 
Clough  to  Mrs.  Gilbert,  the  barn  remained  a 
part  of  the  realty,  and  was  covered  by  the  deed 
and  the  covenants  of  warranty  therein  con- 
tained; and  so  the  barn  passed  to  each  succes- 
sive purchaser,  and  no  grantor  could  dispute 
that  the  grantee  took  title  to  the  barn,  and  thus 
tbe  title  to  so  much  of  the  barn  as  stood  upon 
this  lot  was  finally  vested  in  the  plaintiff.  All 
the  deeds  contained  covcDants  of  warranty.^ 
Those  covenants  run  with  the  land,  and  eacH 
successive  grantee  could  have  the  benefit  of  all 
the  prior  covenants.  The  plaintiff  is  in  privity 
of  estate  with  Mrs.  Clough,  and  his  rights  are 
the  same  as  they  would  have  been  if  he  had 
been  her  immediate  grantee.  He  holds  under 
her  deed,  and  in  an  action  by  him  for  a  breach 
of  her  covenants  she  could  not  dispute  that  the 
bam  was  a  part  of  the  realty,  and  in  this  ac- 
tion against  her  for  removing  the  bam  she  can- 
not dispute  that  it  passed  under  her  deed. 
His  rights  are  the  same  as  Mrs.  Gilbert's  would 
have  been  if  she  had  disputed  Mrs.  Clough's 
right  to  the  bam,  and,  before  she  conveyed, 
h^l  sued  her  for  removing  it.  A  careful  scru- 
tiny of  the  cases  cited  on  behalf  of  the  defend- 
ants shows  that  there  is  absolutely  no  author- 
ity for  their  contention  in  a  case  Uke  this.    If 


at  the  time  of  the  conveyance  of  Mrs.  Clourh 
the  bam  had  been  personal  property  in  the 
ownership  of  some  other  person,  and  the  gran* 
tees  had  been  notified  of  that  fact,  the  tiue  to 
it  would  not  have  passed  by  the  successive  coq> 
veyances.  If  this  bam  had  been  placed  upon 
the  lot  by  some  third  person  with  the  consent 
of  the  owner,  and  with  the  understandiog  that 
such  third  person  could  at  any  time  remove  it, 
it  would  have  remained  personal  property,  and 
would  not  have  passed  to  a  purchaser  under 
any  form  of  convevanoe,  providing  such  pur- 
chaser had  notice  of  the  fact.  But  where  the 
land  and  tbe  buildings  thereon  belong  to  the 
same  person,  then  the  buildings  are  a  part  of 
the  real  estate,  and  pass  with  it  upon  any  con- 
veyance thereof.  In  such  a  case  the  grantor 
can  retain  title  to  the  buildings  only  by  some 
reservation  in  the  deed,  or  by  some  agreement 
in  writing  which  will  answer  the  requirements 
of  the  Statute  of  Frauds.  Any  other  rule 
would  be  exceedingly  dangerous,  and  would 
enable  a  grantor,  in  derogation  of  his  grant, 
upon  oral  evidence  to  reserve  buildings  and 
trees  and  other  portions  of  his  real  estate,  and 
thus,  perhaps,  aefeat  the  main  purpose  of  the 
grant.  For  these  views  tbe  case  of  IMU  v. 
BosuHfrth,  19  Pick.  814,  is  a  very  precise  au- 
thority. 

We  are  therrfore  of  opinion  that  the  judgment 
should  be  reversed,  and  a  new  trial  granted, 
costs  to  abide  event. 

All  concur. 
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The  rl^ht  of  a  purchaser  other  than  a 
state  or  some  governmental  ag^ency 
acting  as  sacht  at  a  sale  of  land  for 
taxes  under  a  statute  which  provides  that  tbe 
purchaser  or  his  afsiffnee  shall  have  a  conveyance 
of  the  land,  unless  the  land  shaU  be  redeemed 
within  one  year  next  sucoeedinsr  the  sale,  is  a 
contract  right;  and  a  statute,  passed  subsequent 
to  such  sale,  which  proposes  to  extend  the  period 
allowed  by  the  former  Act  for  redeeming  the 
land  from  the  sale,  is  a  violation  of  the  contract, 
and  of  no  effect  as  to  such  purchaser  or  his  as- 
signeeii 

(MaySLlsau 

ERROR  to  the   Circuit  Court  for  Duval 
County  to  review  a  judgment  in  favor  of 
relator,  in  a  proceeding  by  mandamus  to  com- 
pel the  issuance  of  a  tax-deed.    Affirmed. 
The  facts  are  stated  in  the  opinion. 

*Head  note  by  Bahst,  C7l.  J, 

NOTB.—The  full  and  convincing  discussion  in  the 
above  opinion  of  the  authorities  on  tbe  question 
involved  makes  the  case  an  eminently  satisfactory 
one  and  leaves  no  need  of  annotation. 
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itfr.  William  B.  Lamar*  Atty-Oen.,  for 
plaintiff  in  error. 

Mr,  William  B.  Owen  for  defendant  in 
error. 

ftaney»  Ch.  J,,  delivered  the  opinion  of 
the  court : 

The  54th  section  of  the  General  Revenue 
Act,  approved  June  18,  1887,  chapter  3681, 
Laws  of  Florida,  auUiorized  any  person 
claiming  land  sold  for  taxes,  or  any  creditor 
of  any  such  person,  to  redeem  the  land,  on 
the  terms  and  in  the  manner  therein  stated. 
**  within  one  year  next  succeeding  the  sale  ;* 
and  the  67th  section  of  the  same  statute  en- 
acted that  on  the  presentation  of  the  certificate 
of  sale  to  the  clerk  of  the  circuit  court  or  his 
deputy,  "after  the  expiration  of  time  pro* 
vided  by  law  in  this  Act  for  the  redemption 
of  land  sold  as  aforesaid,  unless  the  same 
have  b<)en  redeemed,  he  shall  execute  to  the 
purchaser  or  his  heirs  or  assinis  a  deed  of 
the  land  therein  described,  unless  it  shall  be 
shown  that  the  taxes  for  that  year  have  been 
paid  before  the  sale." 

In  the  case  before  us  J.  C.  Greeley  bought 
at  a  tax-sale  made  by  D.  P.  Smith,  as  tax 
collector  of  Duval  county,  on  the  fifth  day 
of  August,  1890,  the  land  mentioned  in  the 
proceedings,  the  same  having  been  sold  for 
the  collection  of  unpaid  state  and  county 
taxes  assessed  for  the  year  1889.  Smith,  as 
such  collector,  Issued  to  Greeley  the  usual 


See  also  24  L.  R.  A.  284 :  46  L.  K.  A.  800. 
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certificate  of  sale,  bearing  date  August  5, 
1890,  and  afterwards  Greeley  assigned  the 
certificate  to  Rollins,  who,  on  the  tenth  day 
of  November,  1891,  presented  the  certificate 
to  the  plaintiff  in  error,  clerk  of  the  circuit 
court  of  Duval  county,  and  demanded  that 
he  should  execute  and  deliver  to  him  a  tax- 
deed  for  the  land  in  accordance  with  law,  he 
at  the  time  tendering  to  the  clerk  his  lawful 
fee  for  such  deed.  The  clerk  refused  to 
issue  the  deed,  and  thereupon  Rollins  ap- 
plied to  the  judge  of  the  fourth  circuit  for 
a  writ  of  mandamus  to  compel  him  to  issue 
it. 

The  provisions  of  the  7th  and  8th  sections 
of  a  statute  approved  June  10.  1891,  and  en- 
titled **An  Act  to  Provide  for  Certifying 
Lands  to  the  Comptroller,  upon  Which  Taxes 
have  not  been  Paid  for  the  Redemption 
thereof,  and  for  the  Forfeiture  and  Bale  of 
Land  not  Redeemed, "  chapter  4011  of  the  stat- 
utes, are  the  sole  defense  made  by  the  clerk 
to  the  writ  of  mandamus  issued  by  the 
Judge. 

rbe  effect  of  preceding  sections  of  this 
statute  is :  That  after  the  first  day  of  Jan- 
uary, 1892,  there  should  be  no  sales  of  lands 
for  either  state  or  county  taxes ;  and  that  the 
tax  collectors  of  the  several  counties  should 
open  their  books  for  tlie  collection  of  taxes 
on  the  first  Monday  in  November,  1891,  and 
close  them  on  the  first  Monday  in  April, 
1892,  and  do  likewise  for  each  succeeding 
year ;  and  when  they  shall  have  closed  their 
books  *'a8  now  or  herein  provided,"  it  shall 
not  be  lawful  for  .them  to  receive  further 
moneys  remaining  due  for  taxes  on  land. 
All  lands  upon  which  taxes  have  not  been 
paid  are  then  to  be  certified  to  the  comptrol- 
ler, and  clerks  of  the  circuit  court,  and  the 
comptroller  is  required  to  make  publication 
within  one  year  of  all  lands  so  certified  to 
him,  except  such  as  may  have  been  redeemed 
before  such  publication  or  are  not  subject  to 
taxation.  Redemption  in  the  offices  of  the 
comptroller  and  clerks  of  the  circuit  court  is 
then  provided  for,  and  the  state's  title  to  all 
lands  not  redeemed  at  the  expiration  of  two 
vears  from  such  certification  becomes  abso- 
lute, and  the  lands  are  to  be  placed  on  sale 
by  the  state,  subject,  however,  to  the  ri^ht 
of  redemption  at  any  time  after  the  expiration 
of  the  two  years  from  the  certification,  if 
the  land  has  not  been  sold  by  the  state. 

The  7th  and  8th  sections  are  as  follows : 
**Sec.  7.  No  deeds,  as  now  provided  by 
law,  shall  issue  upon  any  tax  certificates  now 
outstanding,  for  two  years  from  the  passage 
of  this  Act ;  and  any  person  or  persons  whose 
lands  may  have  heretofore  been  sold  for  taxes, 
and  to  which  tax-deeds  shall  not  have  been 
issued  at  the  time  of  the  passage  of  this  Act 
shall,  at  any  time  within  two  years  from  the 
passage  of  this  Act,  have  the  right  to  redeem 
said  lands  by  taking  the  steps  now  provided 
by  law  for  the  redemption  of  lands  from  tax 
sales. 

"See.  8.  Tax  deeds  to  all  lands  upon 
which  tax  certificates  may  be  now  outstand- 
ing, and  which  shall  not  have  been  redeemed, 
as  provided  in  section  7,  shall,  at  the  expira- 
tion of  two  years  from  the  passage  of  this  i 
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Act,  issue  as  provided  by  law  at  the  time  of 
the  passage  of  this  Act." 

The  9th  section  provides  for  the  grading 
and  pricing  of  all  lands  to  which  the  stato 
may  acquire  title  under  the  Act ;  and  the  lOtb 
section,  for  the  sale  of  the  same  and  the  deed 
of  conveyance  of  those  sold.  The  11th  sec- 
tion repeals  all  laws  and  parts  of  laws  in 
so  far  as  they  may  be  in  conflict  with  the 
Act;  and  the  12th  section  is  that  the  Act 
"shall  be  construed  in  connection  with  the 
General  Revenue  Law ;"  such  a  statute,  chap* 
ter  4010,  having  been  passed  at  the  same  ses- 
sion of  the  Legislature  and  approved  on  th9 
same  day. 

The  question  presented  for  our  decision  is 
the  validity  of  the  Act  of  1891,  chapter  4011,. 
in  80  far  as  it  proposes  to  extend  the  time  for 
redemption  of  the  purchase  made  by  Greeley 
at  the  tax  sale  of  August  5.  1890.  It  is 
contended  by  the  relator  that  the  statute  is^ 
both  as  to  himself  and  to  Greeley,  unconsti- 
tutional and  void  for  the  reason  that  it  vio^ 
lates  the  contract  of  the  sale. 

The  rights  of  Greeley  and  his  assignee  are 
contractual  and  not,  as  in  Esaex  PuMic  Boad 
Board  v.  SkinkU,  140  U.  8.  834,  85  L.  ed.  44ft, 
a  matter  of  mere  public  regulation  or  policy, 
nor  a  mere  matter  of  law.  Greeley's  rights 
arose  in  a  contract  of  bargain  and  sale.  The 
land  was  offered  for  sale  by  the  state,  through 
its  official  agent,  the  tax  collector  of  Duval 
county,  under  a  statute,  the  validity  of  which 
is  not  impeached,  and  a  compliance  with 
whose  essential  provisions  as  to  assessment 
and  sale  is  not  questioned,  even  if  it  be  that 
the  appellant  could  raise  both  or  either  of 
such  questions  in  this  proceeding.  The  land 
was  offered  for  sale  under  the  terms  and  con- 
ditions prescribed  by  the  Act  of  1887, 
(chapter  8681,)  and  one  of  these  was  that 
he  should  have  a  deed  of  conveyance  of  the 
land  unless  the  same  should  be  redeeme(^ 
within  one  year  next  succeeding  the  sale,  by 
making  the  payments  prescribed.  Greeley, 
on  this  offer  being  made  at  public  outcry, 
bid  for  the  land,  and  his  bid  was  accepted, 
and  he  having  paid  the  amount  by  law,  the 
formal  certificate  evidencing  the  sale  to  him, 
and  stating  that  he  would  be  entitled  to  a 
deed,  if  the  land  should  not  be  redeemed 
within  a  year,  was  issued  to  him.  The  en- 
try into  the  agreement  was  the  act  of  the 
parties.  The  state  offered  the  land  for  sale, 
Greeley -voluntarily  made  a  lawful  bid,  and 
the  bid  was  accepted  and  then  complied  with. 
It  was  a  contract  between  the  state  and 
Greeley,  and  its  terms  were  embodied  in  the 
law  then  in  force.  State  y.  Foley,  80  Minn. 
850.  The  terms  of  the  contract,  in  so  far  as 
the  risrhts  of  the  purchaser,  and  the  duties 
or  obligations  of  the  state  are  concerned,  are 
to  be  found  in  the  law  authorizlDg  the  sale, 
or  under  which  it  was  made.  "But,"  says 
Judge  Taney,  speaking  for  the  Supreme  Court 
of  the  United  States,  in  Bronson  v.  Kinzie, 
42  U.  S.  1  How.  811,  816,  11  L.  ed.  143. 
144,  "  the  mortgage  given  to  secure  the  debt 
was  made  in  Illinois  for  real  property  sit- 
uated in  that  state,  and  the  rights  which  the 
mortgagee  acquired  in  the  premises  depended 
upon  the  laws  of  that  state.    In  other  words^ 
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the  existing  laws  of  Illinois  created  and 
defined  the  legal  and  equitable  obligations 
of  the  mortgage  contract;''  and  in  CargiU 
y.  Poioer,  1  Mich.  869,  the  decision  was  that 
the  law  in  existence  at  the  time  a  mortgage 
was  executed  and  delivered  was  a  part  of 
the  contract. 

The  obligation  of  a  contract  consists,  ob- 
serves the  Supreme  Court  of  the  United 
States,  in  its  binding  force  upon  the  party 
who  makes  it.  This  depends  on  the  laws  in 
existence  when  it  is  made ;  these  are  neces- 
sarily referred  to  in  all  contracts  and  form- 
ing a  part  of  them  as  a  measure  of  the  ob- 
ligation to  perform  them  by  the  one  party, 
and  the  right  acquired  by  the  other.  There 
can  be  no  other  standard  by  which  to  ascer- 
tain the  extent  of  either  tlian  that  which  the 
terms  of  the  contract  indicate  according  to 
their  settled  legal  meaning ;  wjien  it  becomes 
consummated,  the  law  defines  the  duty  and 
the  right,  compels  one  party  to  perform  the 
thing  contracted  for,  and  gives  the  other  a 
right  to  enforce  the  performance  by  the  rem- 
•edies  then  in  force.  McGracken  v.  Haytoard, 
48  U.  S.  2  How.  608,  11  L.  cd.  8»7. 

In  the  case  of  the  sale  of  land  for  taxes, 
T7hich  can  be  authorized  only  by  the  state, 
«nd  to  which  the  right  of  redemption  is  a 
•customary,  if  not  inseparable,  feature,  de- 
fining, if  not  limiting,  the  rights  of  the 
purchaser  and  continuing  those  of  the  de- 
faulting owner,  it  is  to  the  law  existing  at 
the  time  of  the  sale  that  one  reasonably 
must,  and  to  it  only  that  one  naturally  would, 
look  to  ascertain  the  period  of  redemption 
«nd  the  rights  of  the  purchaser  as  to  title  and 
possession.  The  right  of  redemption  from 
a  tax  sale  is  governed  by  the  law  in  force 
at  the  date  of  the  sale.  Merrill  v.  Deamng, 
82  Minn.  479.  That  the  obligation  of  a  con- 
tract to  which  the  state  is  a  party  is  protected 
from  violation  by  the  state,  is  settled  law. 
Cooley,  Const.  Lim.  *274.  275,  and  note  S; 
Flete/ter  v.  Peck  ,  10  U.  S.  6  Cranch,  87,  8 
L.  ed.  U2\  Davie  Y,  Gray,  88  U.  S.  16  Wall. 
208,  21  L.  ed.  447. 

.  That  the  extension  of  the  time  for  redemp- 
tion prescribed  by  the  Act  of  1887 — one  year 
next  after  the  sale— to  two  years  from  the 
passage  of  the  Act  of  1891,  or,  in  other  words, 
from  a  day  in  August,  1801,  to  one  in  June, 
1898,  is  a  material  impairment  of  essential 
rights  guaranteed  to  Qreelejr  by  the  contract 
of  sale,  and  a  positive  diminution  of  the 
duty  imposed  bv  the  contract  upon  the  state, 
«eems  to  our  minds  undeniable  in  the  light 
of  natural  justice  and  common  reason,  ay 
the  contract  right  to  a  deed  it  was  intended 
-and  implied  that  upon  obtaining  the  deed 
ho  sliould  have  the  immediate  right  to  the 
ownership  and  exclusive  possession  and  use 
of  the  land,  with  all  the  beneficial  incidents 
of  such  ownership.  This  right  to  have  a 
deed  after  the  fifth  day  of  August,  1891,  and 
the  rights  incident  thereto,  were  obligations 
of  the  contract,  and  to  postpone  against  the 
will  of  the  purchaser,  or  of  his  assignee,  the 
enjoyment  of  such  rights  for  even  a  day,  or 
the  shortest  period,  to  say  nothing  of  a  period 
of  nearly  two  years,  and  this  too  for  the  pur- 
pose of  offering  to  the  owner,  or  a  creditor, 
f'orin4f  the  time  the  privilege  of  redeeming, 
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if  he  shall  see  fit  to  exercise  it,  is  a  vital  and 
patent  impairment  of  such  obligation.  This 
view  is  fully  sustained  by  satisfactory  au- 
thority. «/i/fl[^0  Cooley,  in  liis  Constitutional 
Limitations,  ^91,  expresses  himself  as  fol- 
lows: "^So  a  law  is  void  which  extends 
the  time  for  the  redemption  of  lands  sold  ou 
execution  or  for  delinquent  taxes  after  tlie 
sales  have  been  made ;  for  in  such  a  case  the 
contract  with  the  purchaser,  and  for  M-hich 
he  has  paid  his  money,  is  that  he  shall  have 
title  at  the  time  then  provided  by  law ;  and 
to  extend  the  time  for  redemption  is  to  alter 
the  substance  of  the  contract  as  much  ns 
would  be  the  extension  of  the  time  for  the 
pa3'ment  of  a  promissory  note."  And  the 
same  author,  in  his  work  on  Taxation,  says, 
that  "if  the  time  to  redeem  has  already  ex- 
pired before  the  passage  of  the  new  law,  it 
is  manifest  such  law  can  have  no  effect  upon 
the  sale ;  that,  the  title  having  become  abso- 
lute, the  Legislature  can  no  more  create 
rights  in  the  land  in  favor  of  the  former 
owner  than  it  can  in  favor  of  any  other  per- 
son ;  but  if  the  time  for  redemption  has  not 
expired,  and  redemption  is  still  open  to  the 
owner,  the  want  of  power  is  not  so  entirely 
beyond  dispute.  ^  Observing  that  in  one  case, 
QauWe  Appeal^  88  Pa.  94,  it  has  been  held 
that  the  time  for  redemption  might  be  ex- 
tended from  one  to  two  years,  its  reasoning 
beine  based  on  the  liberal  construction  which 
should  be  put  upon  redemption  laws,  he  still 
holds  that  the  decisions  to  the  contrary  are 
based  on  reasons  which  are  conclusive. 
**  They,  ^  ho  says,  **  plant  themsel  ves  upon  the 
principle  that  the  obligation  of  the  contract 
is  inviolable.  Now  the  purchase  at  a  tax 
sale  is  clearly  a  contract.  It  is  made  under 
the  law  as  it  then  exists,  and  upon  the  terms 
prescribed  by  the  law.  No  subsequent  stat- 
ute can  import  new  terms  into  the  contract, 
or  add  to  those  before  expressed.  If  it  could 
be  changed  in  one  particular, it  could  be  in 
all ;  if  subject  to  legislative  control  at  all, 
it  is  wholly  .at  the  legislative  mercy.** 
Cooley,  Taxn.  2d  ed.  pp.  544,  645. 

In  Uobineon  v.  H<noe^  13  Wis.  841,  tlw  de- 
cision was  that  where  land  has  been  sold  for 
taxes  under  a  law  which  provided  that  the 
owner  might  redeem  it  within  a  specified 
time  after  the  sale,  it  is  not  in  the  power  of 
the  Legislature  by  a  subsequent  Act,  al- 
though passed  before  the  expiration  of  that 
time,  to  extend  the  privilege  of  redemption 
for  a  loneer  period ;  that  to  extend  it  would 
impair  the  obligation  of  the  contract ;  and 
that  an  Act  proposing  to  extend  the  time  of, 
redemption  does  not  affect  the  4*1  c'hts  of  an; 
assignee  of  a  tax  certificate  issued  before  the 
passage  of  the  Act,  although  the  assignment 
was  made  and  the  tax -deed  was  executed 
after  the  passage  of  the  Extending  Act  and 
in  the  form  which  that  Act  prescribed. 

In  StaU  V.  McDonald,  26  Minn.  145,  land 
was  bought  in  by  the  state  at  a  tax  sale,  and 
the  comptroller,  pursuant  to  the  terms  of 
the  law  under  which  the  sale  was  made,  sold 
and  assigned  the  certificate  of  sale.  After 
this  assignment  was  made,  the  Legislature 
passed  an  Act  requiring  every  person  hold- 
ing a  tax  certificate  to  present  the  same  to 
the  county  auditor  at  least  ninety  days  be* 
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fore  tlie  explmtion  of  tlic  time  to  redeem,  nnd 
the  auilitor  to  notify  the  person  in  wboso 
name  the  land  was  a86C8^e<l  of  the  time 
when  the  period  of  redemption  would  ex- 
pire. Hitohin/rs,  the  iissigneeof  the  certifi- 
cate, did  not  comply  with  this  Act,  and  the 
relator,  the  administrator  of  the  owner  of 
tlie  land,  claimed,  as  a  consequence  of  this 
omission,  the  right  to  reiieem.  It  was  held 
that  legislation  could  not  by  any  Act  subse- 
quent to  the  assignment,  impair  to  any  ex- 
tent the  right  acquired  by  the  assignee  to 
the  fee  simple  of  the  land  subject  to  the  re- 
demption provisions  of  the  law  under  which 
the  sale  was  made,  and  that  the  subsequent 
Act  could  not,  without  violating  the  Con- 
stitution, be  applied  to  a  case  where  the 
right  under  the  sale  had  vested  in  any  per- 
son other  than  the  state  prior  to  its  passage. 
The  doctrine  announced  in  the  case  of  Mer- 
riU  V.  DeaHng,  83  Minn.  479,  is  that  the 
period  of  redemption  can  neither  be  short- 
ened nor  extended  by  legislation  subsequent 
to  the  sale. 

In  Fvr^ueran  v.  DonnaUy^  7  W.  Va.  114, 
the  decision  was  that  a  purchaser  of  a  part 
of  a  tract  of  land  at  a  sheriff's  delinquent 
tax  sale  made  in  18(K),  acquired  by  the  pur- 
•diase  payment  of  the  purchase  monev  and 
delivery  to  the  purchaser  of  the  sheriff's  re- 
ceipt therefor,  the  right,  if  the  land  was  not 
redeemed,  in  the  manner  prescribed  by  a  des- 
ignated section  of  the  Virginia  Code,  within 
two  years  from  the  sale,  to  obtain  a  deed  in 
the  mode  and  manner  prescribed  by  other 
-sections,  with  the  further  privilege  to  the 
owner  of  redeeming  after  the  expiration  of 
one  year  from  such  two  years  if  no  deed  had 
been  made  to  the  purchaser ;  that  the  right 
so  acquired  grew  directly  out  of  the  con- 
tract of  sale  made  in  pursuance  of  the  law 
under  which  it  was  made;  that  the  right 
was  an  equitable  right  or  interest  entitled, 
on  the  failure  to  redeem,  to  ripen  into  a  full 
legal  title,  and  was  secured  by  the  provision 
of  the  Constitution  securing  contracts  against 
violations  by  legislation. 

In  Dikeman  v.  Dikeman,  11  Paige,  484,  5 
L.  ed.  207.  it  was  held  that  where  lands 
have  been  sold  for  taxes  or  assessments  dur- 
ing the  existence  of  a  law  which  entitled  the 
purchaser  to  an  absolute  deed  or  to  a  lease 
for  a  limited  term,  in  case  the  premises  were 
not  redeemed  within  a  specified  time,  it  is 
not  competent  for  the  Legislature  to  extend 
the  time  for  redemption,  and  thus  to  deprive 
the  purchaser  of  the  right  to  the  possession 
and  enjoyment  of  the  premises  without  pro- 
viding an  adequate  compensation  to  the  pur- 
chaser for  his  loss  of  the  use  of  the  premises 
duri  n  6:  such  extensi  on .  **"  When, "  says  Chan- 
<dU>r  Walworth  in  this  case,  '^ Storms  became 
the  purchaser  of  the  premises  in  question, 
therefore,  if  these  assessments  were  valid  and 
the  sale  regular,  his  contract  with  the  corpo- 
ration, unaer  the  sanction  of  the  law  of  the 
«tatOy  entitled  him  to  an  absolute  lease  of 
the  premises  at  the  end  of  the  two  years,  and 
to  the  possession  and  use  of  the  same  for 
the  full  term  mentioned  in  his  certificate  of 
sale ;  in  case  the  owners  of  the  land,  or  some 
person  for  them,  should  not  redeem  the  same 
within  two  years,  as  'required  by  the  laws 
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then  in  force.  The  question  then,  whicb 
arises  under  the  Act  of  the  2r)th  of  May, 
1841,  is  whether  it  was  competent  for  the 
Legislature  to  extend  the  time  for  redemp- 
tion, for  six  months  at  least,  beyond  the  two 
years;  and  thus  to  deprive  the  purchnser  of 
the  possession  and  use  of  the  premisef^  for  a 
part  of  the  term  which  he  had  purchased 
therein,  without  any  compensation  what- 
ever. It  is  true  the  5th  section  of  the  Act  re- 
quires an  additional  percentage  to  be  paid, 
in  case  the  owners  shall  elect  to  redeem 
within  six  months  after  the  service  of 
notice  upon  the  occupant.  But  such  owners 
are  under  no  obligations  to  redeem.  And 
there  is  nothing  in  the  Act  requiring  them 
to  pay  the  purchaser  the  rent  of  the  land,  or 
any  interest  upon  the  purchase  money,  dur- 
ing the  time  he  is  kept  out  of  possession, 
where  they  neglect  or  refuse  to  redeem  the 
premises  within  the  six  months.  It  is  per- 
lectly  evident,  therefore,  that  the  effect  of 
such  a  law  upon  the  rights  of  a  prior  pur- 
chaser, who  had  only  purchased  a  term  of 
one  year  in  the  land,  would  be  to  deprive 
him  of  the  half  of  the  value  of  his  purchase, 
in  case  the  land  should  not  be  redeemed  at 
the  end  of  six  months.  .  .  .  But  in  de- 
ciding upon  the  constitutionality  of  a  law 
which  is  general,  and  which  in  its  operation 
may  totally  destroy  the  vested  rights  of 
other  persons,  I  am  not  at  liberty  to  declaic 
the  law  to  be  constitutional,  merely  because 
the  injury  to  one  of  the  parties  in  the  par- 
ticular c^ase  under  consideration  is  compar- 
atively small.  For  if  the  law  is  constitu- 
tional in  reference  to  this  case  it  is  also 
constitutional  in  reference  to  the  purchase 
of  a  term  of  two  or  three  years  only  :  where 
the  purchaser  would  probably  lose  the  en- 
tire benefit  of  his  purchase,  and  the  whole 
amount  paid  for  the  term,  by  the  expiration 
of  such  term  before  the  termination  of  the 
chancery  suit.** 

We  do  not  understand  GhaneeUor  Walworth 
to  decide  that  it  would  be  competent  for  the 
Legislature  to  extend  the  time  for  redemp- 
tion against  a  purchase  made  before  the  pass- 
age ot  the  Extending  Law,  even  if  such  law 
provided  just  compensation,  but  that  he  was 
merely  pronouncing  judgment  upon  the  case 
l)efore  him,  including  that  of  the  absence 
from  the  statute  of  the  specified  provision  for 
interest  and  rental.  We  fail  to  perceive  the 
principle  upon  which  the  vested  right  ac- 
quired in  the  property  through  the  contract 
of  purchase  could  be  taken  away  from  one 
private  person  and  vested  in  another  for  his 
individual  use  or  private  purposes,  even  upon 
terms  of  the  fullest  compensation. 

In  addition  to  these  tax-sale  decisions  there 
are  others  of  convincing  analogy.  In  Bran- 
8on  V.  Kimie,  supra,  a  mortgage  contained  a 
power  to  a  creditor  to  sell  on  breach  of  the 
condition,  and  thereby  pay  the  debt.  This 
power  when  given  was  valid  under  the  laws 
of  the  state,  and  it  was  held  that  laws  subse- 
quently passed,  giving  the  mortgagor  twelve 
months  to  redeem  the  property  from  the  pur- 
chaser at  such  sale,  and  prohibiting  the  sale 
of  the  property  for  less  than  two  thirds  of 
its  appraised  value,  so  altered  the  remedy  of 
the  creditor  as  to  impair  the  obligation  of  the 
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contract,  and  hence  were  yof  d  as  to  such  mort- 

§age  and  a  sale  and  a  purchase  thereunder, 
ee  also  MeGraeken  v.  Haywa/rd^  tnipra. 
Greenfield  y.  Donris,  1  Sneed,  648,  ad  j  udged  un- 
constitutional and  void  as  to  sales  under  prior 
deedii  of  trust,  a  statute  which  provided  that 
**  in  all  sales  of  real  estate  thereafter  to  be 
made  under  execution  or  deed  of  trust,  which 
by  existing  laws  is  subject  to  redemption,  if 
the  debtor  is  permitted  by  the  purchaser  or 
his  assignee  to  remain  in  possession,  he 
shall  not  be  liable  for  rent  from  the  date  of 
the  sale  to  the  time  of  redemption;  and  if 
the  purchaser  or  assignee  shall  take  posses- 
sion under  his  purchase,  upon  the  redemp- 
tion by  the  debtor,  he  shall  be  entitled  to  a 
credit  for  the  fair  rent  of  the  premises  dur- 
ing the  time  they  were  in  possession  of  the 
purchaser.''  CarroU  v.  Boseiter^  10  Minn. 
174,  is  a  case  where,  in  1858,  and  where  only 
one  year  was  allowed  to  a  mortgagor  to  re- 
deem from  a  mortgage  sale,  the  plaintiff's 
grantor  mortgaged  to  the  defendant,  and  in 
1861,  •when  a  mortgagor  was  by  law  allowed 
three  years  to  redeem  from  such  a  sale,  the 
mortgage  was  foreclosed  by  advertisement. 
The  sheriff  who  made  the  sale  gave  the  mort- 
gagee, who  was  the  purchaser,  a  certificate 
stating  that  the  purchaser  would  be  entitled 
to  a  conveyance  in  three  years  from  the  date 
of  sale.  The  court  held  that  ri^ht  of  redemp- 
tion was  governed  by  the  law  m  force  when 
the  mortgage  was  executed,  and  that  the 
certificate,  nor  its  acceptance,  did  not  affect 
the  rights  of  the  parties.  Bee  also  Cfoenen 
V.  Schroeder,  8  Minn.  887. 

In  HiUebert  y.  P&rier,  28  Minn.  496,  it  was 
held  that  an  Act  of  1878,  so  far  as  it  applied 
to  mortgages  executed  prior  to  its  pass- 
age and  required  to  be  paid,  for  redemp- 
tion from  sales  under  the  powers  in  such 
mortgages,  a  greater  rate  of  interest  than 
that  reauired  to  be  paid  on  such  redemption 
by  the  laws  In  force  at  the  time  of  the  ex- 
ecution of  such  mortgages,  impairs  their 
obligation  and  is  void.  It  is  proper  to  note 
here  a  remark  in  the  opinion  of  the  court  in 
this  case  as  to  certain  earlier  decisions  in 
that  state  which  might  be  relied  on  as  con- 
flicting with  our  views:  *^ Stone  v.  Baeeett^ 
4  Minn.  298,  was  upon  a  sale  under  a  decree 
in  an  action  to  foreclose,  and  the  court  held 
the  statute  regulating  redemptions  from  sales 
under  decrees  in  force  at  the  time  of  the  sale 
controlled  the  right  of  redemption.  .  .  . 
The  distinction  in  respect  to  rights  of  re- 
demption between  sales  under  decrees  and 
sales  under  powers  are  more  fully  and  clear- 
ly made  by  the  opinions  inHeywa/rdY,  Judd^ 
4  Minn.  483.  .  .  .  The  decision  was  fol- 
lowed— not  because  it  was  approved,  but 
upon  the  rule  of  etare  decisis — twice :  in  Bert- 
hold  V.  Bdman,  12  Minn.  335,  98  Am.  Dec. 
233,  and  B&rthold  v.  Fox,  13  Minn.  501,  97 
Am.  Dec.  243.  It  is  impossible  that  any 
property  rights  now  depend  on  that  decision, 
and  for  that  reason  we  do  not  hesitate  to  ex- 
press our  disapproval  of  it." 
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In  OauU*s  Appeal,  supra,  which  Judff& 
Cooley  refers  to  in  his  work  on  Taxation,  a» 
one  sustaining  the  power  of  the  Legislature 
to  extend  by  subsequent  leprislation,  the- 
period  of  redemption,  the  passage  of  the  Ex- 
tending Act  intervened  the  sale  and  the  ex- 
ecution and  acknowledgment  of  the  deed. 
The  sale  was  made  by  the  sheriff  under  a  lewt- 
ri  facias  issuing  out  of  a  court  in  which, 
the  judgment  had  been  entered  for  a  munic- 
ipal paving  claim,  and  it  was  held  that 
until  the  deed  was  made  and  delivered  by 
the  sheriff  the  sale — which  was  regarded  to 
all  intents  as  a  judicial  sale — was  liable  to  b& 
set  aside  by  the  court  issuing  the  process, 
and  to  which  it  was  returnable  and  in  which 
the  deed  was  to  be  recorded :  and  that  so- 
long  as  the  sale  was  in  fieri,  it  could  not  be 
called  a  perfected  and  completed  sale.  The 
court  recognizing  the  rule  that  the  obliga- 
tion of  no  contract  shall  be  impaired, 
whether  it  be  for  much  or  little,  yet  holds, 
even  conceding  there  was  a  contract  within 
the  meaning  of  the  Constitution,  that  tho 
several  Acts  under  consideration  constituted 
a  system  of  remedies  for  enforcing  the  taxa- 
tion power  and  that  the  Legislature,  whose 
power  to  regulate  taxation  was  absolute 
and  exclusive,  and  extended  to  seizing  and 
selling  to  the  highest  bidder  the  citizen's 
property  without  notice  to  him,  could,  in 
the  exercise  of  this  power,  and  as  a  part 
and  parcel  of  such  system,  pass  the  Redeem- 
ing Act  as  one  of  the  necessary  means  to  the 
constitutional  end  of  enforcing  the  payment 
of  taxes ;  that  the  several  statutes  were  the 
legislative  mode  of  attaining  that  object, 
and  one  of  them  was  as  constitutional  as  the 
other. 

The  reasoning  of  this  decision  is  not  sat- 
isfactory to  our  minds.  If  it  be  that  the 
judicial  feature  of  the  statutory  system 
should  distinguish  from  those  in  which  there 
is  no  such  feature,  then  it  is  only  necessary 
to  say  that. this  feature  is  not  a  characteristic 
of  our  system. 

Our  conclusion  is  that  the  contract  rights 
acquired  by  Greeley  under  his  purcnaae 
would  be  violated  by  the  extension  of  the  re- 
demption period  proposed  by  the  subsequent 
statute,  and  that  it  is  not  within  the  power 
of  the  Legislature  to  thus  impair  them,  either 
as  against  Greeley  or  against  his  assignee, 
whether  such  assignment  was  made  before  or 
after  the  extending  statute.  This  is  not  a  case 
in  which  the  state  was  the  purchaser  at  the 
tax  sale  and  held  the  certificate  at  the  time  of 
the  enactment  of  the  extending  statute,  and 
subsequently  transferred  it.  The  rule,  or  the 
effect  of  the  Statute  of  1891,  in  such  a  case, 
or  where  any  governmental  agency,  as  such, 
holds  the  certificate  at  the  passage  of  the  stat- 
ute, is  not  before  us  for  aojudication.  TVp- 
peeanoe  County  Comrs,  v.  Lucas,  98  U.  S.  106, 
23  L.  ed.  822;  Lucas  v.  Tippecanoe  Oounijt 
Comrs.  44  Ind.  524 ;  Essex  PMie  Road  Board 
y.  Skxnlde,  140  U.  S.  834,  85  L.  ed.  446. 

27ie  judgment  is  affirmed. 
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Dave  LOVETT.  TXf,  in  Err., 

V, 

STATE  OF  FLORIDA. 
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*1.  The  supreme  court  entered  Judg^ 
mentf  on  writ  of  error,  reversini;  a 
Judgment  of  the  circuit  court  in  a  cap- 
ital case  and  issued  its  remittitur  which  was 
filed  in  the  latter  court.  Subsequently  during 
the  same  term  of  the  supreme  court  it  was  shown 
that  the  tran8crii>t  upon  whioh  it  had  acted  waB,on 
account  of  a  mistake  in  makinip  such  transcript, 
an  entire  misrepresentation  of  the  real  record 
of  the  circuit  oourU  as  to  the  point  upon  which 
the  judjrment  of  reversal  was  based,  and  a  mo- 
tion was  made  in  behalf  of  the  state  by  the  at- 
torney-general, who  had  relied  on  the  transcript 
as  truthful,  and  had  not  participated  in  the  trial 
in  the  circuit  court,  to  vacate  the  entry  of  the 
Judgment  of  reversal,  and  restore  the  case  to 
the  docket  of  the  supreme  court.  HeUk  that  the 
supreme  court  had  not  lost  jurisdiction  of  the 
cause,  and  its  entry  of  judgment  should  be  va- 
cated, and  the  cause  recalled  and  restored  to  its 
docket. 

8.  The  counsel  of  appellant  partgr  is 
cfaarg^ed  with  the  duty  of  bringing 
to  the  appellate  court  a  correct  tran- 
script of  the  record  of  the  inferior  court, 
and  no  advantage  can  be  gained  from  any  ac- 
tion of  the  former  court  upon  a  false  tran- 
script, however  ignorant  the  appellant  party  or 
his  counsel  may  be  of  the  real  status  of  the  rec- 
ord of  the  lower  court,  or  of  the  incorrectness  of 
the  transcript,  or  however  free  from  blame  the 
clerk  may  have  been  as  to  the  mistakes  in  the 
transcript. 

(June  9, 1892.) 

MOTION  by  the  State  for  the  vacation  of  a 
judgment  heretofore  rendered  by  this 
court  reversing  a  judgment  of  conviction  ren- 
dered by  the  Circuit  Court  for  Duval  County 
in  a  capital  case,  and  for  a  rehearing  upon  the 
writ  of  error  in  the  case  on  the  ground  of 
omissions  from  the  transcript.    Motion  granted. 

The  case  sufficiently  appears  in  the  opinion. 

Mr,  William  B.  Lamar.  Atty-Qen,,  for 
the  motion. 


\  Ch,  J,,  delivered  the  opinion  of 
the  court: 

Upon  the  filing  of  the  former  opinion  in  this 
cause  judgment  was  entered  reversing  the 
judgment  of  the  circuit  court  of  Duval  county 
and  remanding  the  case  for  a  new  trial;  and 
our  mandate  issued,  directed  to  the  judge  of 
that  court,  requiring  that  such  further  pro- 
ceedings be  had  in  the  cause  as,  according  to 
right  and  justice,  the  judgment  of  this  court 
and  the  laws  of  the  stale,  ought  to  be  had,  and 
this  mandate  was  filed  in  the  office  of  the  clerk 
of  the  circuit  court  on  the  18th  day  of  April. 
On  the  8l8t  day  of  April,  the  attorney-general 
moved  for  a  vacation  of  our  judgment,  and 
for  a  rehearing  of  the  cause,  lor  the  reason 
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that  what  purports  to  be  a  transcript  of  the 
record  of  the  circuit  court  on  file  In  this  court, 
and  on  which  we  have  acted  in  rendering  the 
preceding  decision,  is  not  a  true  and  correct 
transcript  of  such  record,  and  tliat  the  alleged 
defects  of  record  upon  which  the  judgment  of 
conviction  was  reversed  by  us  do  not  exist, 
but  that  the  contrary  is  true;  and  suggesting  a 
diminution  of  the  record  and  moving  for  a 
certioiari  for  a  return  of  the  entries  showing 
(he  presence  of  the  accused  at  the  time  of  the 
trial,  and  his  arraignment  and  plea  of  not 
guilty.  In  support  of  the  motion  the  attorney- 
general  presented  and  filed  a  duly  certified 
transcript  from  the  record  of  the  circuit  court 
of  Duval  county,  under  the  hand  and  seal  of 
the  clerk  of  that  court,  which,  after  showing 
the  presentment  of  the  indictment  for  murder 
in  the  first  degree  against  Lovett  in  open  court, 
on  the  20th  day  of  November,  1891,  at  the  fall 
term,  exhibits  also  the  following  entries,  of 
the  date  indicated  at  the  same  term: 

November  28,  1891. 
State  of  Florida )  Arraignment.     Plea  of  not 

Dave  Lovett.  f  «^^"y- 
Comes  T.  A.  MacDonell,  who  prosecutes  for 
the  State  of  Florida,  and  the  defendant,  Dave 
Lovett,  in  his  own  proper  person,  and  being 
solemnly  arraigned,  pleaded  not  guilty  to  the 
indictment,  whereupon  he  was  remanded  ta 
the  custody  of  the  sneriff  to  await  the  further 
action  of  the  court.  .    .    . 

December  10, 1891. 
State  of  Florida ) 

Dave  Lovett    ) 

Comes  now  T.  A.  MacDonell,  who  prose^ 
cutes  for  the  State  of  Florida,  and  the  defend- 
ant being  present  at  the  bar,  attended  by  his. 
counsel,  [then  follow,  in  the  same  entry,  two- 
orders:  one  for  a  special  venire  for  twelve- 
jurors,  the  regular  venire  having  been  ex- 
hausted, and  after  a  recital  that  the  special 
venire  was  exhausted,  another  for  a  venire  for 
ten  jurors]. 

The  entry  concludes  as  follows:  **The  three- 
jurors  necessary  to  complete  the  panel  for  the- 
trial  of  this  cause  having  been  accepted,  the  fol- 
lowing named  jurors  [their  names  being  stated, 
add  there  being  twelve  of  them]  were  accepted 
and  duly  sworn  according  to  law  for  the  trial 
of  this  cause.  And  the  evidence  having  beea 
submitted  to  the  jury  aforesaid,  and  havine 
beard  the  argument  of  counsel  and  charge  or 
the  court,  and  returning  into  court  in  due  form, 
of  law,  upon  their  oaths  do  say:  *  We,  the  jury, 
find  the  prisoner  guilty  as  charged  in  the  indict- 
ment. J.  C.  Andreu,  foreman.'  It  is  there- 
upon considered  by  the  court  that  the  defend- 
ant be  remanded  to  the  custody  of  the  sheriff, 
to  await  the  further  action  of  the  court." 

Then  follows  the  entry  of  sentence  on  De- 
cember 14,  in  the  form  shown  by  the  statement, 
preceding  the  former  opinion. 

Upon  the  presentation  of  the  motion  we  re- 


NOTB.— On  the  Interestinflr  and  Important  ques- 
tion as  to  loss  of  the  Jurisdiotlon  of  an  appellate 
court  by  Jasuinflr  a  remittitur  which  is  filed  in  the 
lower  court,  the  above  opinion  presents  an  array 
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of  authoritiee.  and  a  discussion  of  them  which  are- 
of  very  great  value,  and  no  annotation  on  the. 
subject  will  be  attempted 
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called  our  mandate,  and  caused  notice  of  tbc 
hearing  of  the  motion  to  be  given  to  the  accused 
and  to  the  attorney  who  represented  him  both 
in  the  circuit  court  and  in  this  court.  This 
attorney,  disclaiming  any  representation  of 
Uie  accused,  as  his  attorney  in  this  proceeding, 
has  volunteered  to  file,  as  amicits  curia^  a 
statement,  with  authorities,  upon  the  motion, 
which  authorities  are  reviewed,  with  otheia,  in 
the  subsequent  |)ages  of  this  opinion. 

It  is  apparent  that  the  state's  motion  is  made 
during  the  term  of  court  at  which  the  judg- 
ment which  it  is  sought  to  have  revoked  was 
pronounced  and  entered,  and  it  is  a  general 
rule  of  the  common  law,  that  courts  have 
power  to  either  modify  or  vacate  their  judg- 
ments and  decrees  durine  the  term  at  which 
they  were  rendered,  or  while  they  are  in  fieri, 
Freem.  Judgm.  4th  ed.  ^  90;  Bronson  v. 
SchvlUn,  104  U.  S.  410,  26  L.  ed.  797.  If  our 
mandate  had  not  reached  the  circuit  court  be- 
fore the  motion  was  made,  and  we  had  recalled 
it  before  it  was  filed  with  or  received  by  the 
clerk,  the  question  before  us  would  he  of 
easier  solution  {Burkle  v.  Luce,  1  N.  Y.  239; 
Bosack  V.  Bopers,  7  Paijre,  108,  4  L.  ed.  86; 
Grogan  v.  Ruckle,  1  Cal.  198);  still  In  our  judg- 
ment the  consummation  of  the  issue  of  the  man- 
date, by  its  receipt  by  the  court  whose  judg- 
ment has  been  under  review,  is  not,  under  the 
circumstances  of  this  case,  a  termination  of 
our  jurisdiction.  It  is  true  we  find  in  some 
adjudications  a  statement,  in  general  terms, 
that  this  juncture  concludes  the  jurisdiction  of 
the  appellate  court.  In  Martin  v.  WiUon,  1  N. 
Y.  240,  a  motion  was  made  in  the  court  of 
appeals  to  open  a  judgment  of  aflSrmance  taken 
by  default  at  a  former  term,  and  "the  court 
held  that  it  lost  its  jurisdiction  of  the  cause 
when  the  remittitur  was  filed  in  the  court  be- 
low, and  on  that  ground  denied  the  motion;" 
and  in  Grogan  v.  Ruckle,  supra,  the  doctrine 
announced  was  that  the  court  may,  after  its 
jud^ent  has  been  pronounced,  airect  a  re- 
hearing at  any  time  before  the  remittitur  has 
been  sent  to  and  filed  in  the  clerk's  office  of 
the  lower  court,  but  after  that  has  been  done 
the  jurisdiction  of  the  appellate  court  to  order 
a  rehearing  ceases;  but  the  real  fact  in  the 
case  was  that  the  remittitur  was  improperly 
sent  down  after  the  entry,  at  the  same  term,  of 
the  order  for  a  rehearing,  and  it  was  held  that 
so  doing  did  not  deprive  the  court  of  its  juris- 
diction. Again  in  Leese  v.  Clark,  20  Cal.  888, 
it  is  said  that  the  supreme  couit  has  no  appel- 
late jurisdiction  over  its  own  judgments,  and 
cannot  review  or  modify  them  after  the  case 
has  once  passed,  by  the  issuance  of  the  re- 
mittitur, from  its  control,  nor  recall  the  cause 
and  reverse  its  decision;  but  the  court  was 
speaking  of  the  binding  Effect  of  a  former  de- 
cision in  the  same  cause.  Martin  v.  Hunter, 
14  U.  S.  1  Wheat.  855, 4  L.  ed.  110.  The  same 
doctrine  was  enunciated  in  Blanc  v.  Bowman, 
22  Cal.  28,  where  a  motion  was  made  to  set 
aside  an  order,  made  at  tlie  same  term,  affirm- 
ing a  judgment,  the  ground  of  the  motion 
bemg  that  one  of  the  judges  who  participated 
in  the  decision  had  not  heard  the  oral  argu- 
ment of  the  cause.  In  the  decision  of  this  mo- 
tion, the  court,  after  alluding  to  the  reason  of 
the  rule  of  the  court  providing  that  remittitur 
shall  not  issue  for  ten  days  after  judgment,  as 
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being  to  allow  time  for  applications  for  rehear- 
ings  or  to  modify  or  set  a5(ide  the  judgment, 
ol^rves:  No  excuse  is  shown  why  this  appli- 
cation was  not  made  within  the  ten  days 
allowed  by  the  rules  of  this  court,  or  before 
the  court  had  lost  control  of  the  cause  by  filing 
the  remittitur  In  the  court  below." 

The  facts  of  the  preceding  cases  had  not 
called  for,  it  would  seem,  even  an  investiga- 
tion, as  to  the  power  of  the  court  to  recall  the 
cause  under  &uj  circumstances  after  the  man- 
date has  been  filed  in  the  lower  court. 

In  Rowland  v.  Kreyenhagen,  24  CaL  62,  ap- 
peals in  two  cases  were  dismissed.at  the  October 
Term,  1868,  on  motion  of  appellee,  because 
transcripts  had  not  been  filed.  The  rules  of 
the  court  provided  that  if  the  appeal  transcript 
was  not  filed  within  the  time  prescribed,  the 
appeal  might  be  dismissed  ex  parte  during  the 
first  week  of  the  term,  and  that  such  dismissal 
should  be  final,  and  a  bar  to  any  other  appeal 
in  the  same  case,  unless  the  appeal  should  be 
restored  during  the  same  term  upon  good  cause 
shown  and  upon  notice.  An  order,  made  as 
the  court  was  about  to  adjourn  in  October, 
provided  that  all  motions  to  reinstate  causes 
dismissed  under  the  rules  referred  to  might 
be  made  oo  the  first  Tuesday  in  November 
following,  and  directed  that  remittiturs  should 
not  issue  till  after  that  time.  About  the  last 
of  November,  no  motion  to  reinstate  having 
been  made,  remittiturs  were  issued  in  the  two 
causes  mentioned,  and  filed  in  the  lower  courts 
and  judgments  were  entered  thereon  and  exe- 
cutions issued.  On  December  20,  two  justices 
upon  representations  made  by  affidavits,  signed 
an  order  directing  a  return  of  the  remittiturs, 
and  that  the  attorneys  for  respondents  show 
cause  before  tbc  supreme  court  why  the  orders 
of  dismissal  should  not  be  vacated  and  the 
causes  reinstated  on  the  calendar,  on  the 
ground  that  the  orders  of  dismissal  were  ob- 
tained upon  false  suggestion  and  mistake,  and 
improvidently  granted,  and  staying  further 
proceedings  in  the  lower  court,  and  the  court 
vacated  the  dismissals  and  reinstated  the 
causes.  A  petition  for  rehearing  was  granted. 
In  delivering  the  opinion  of  the  court  and 
after  holding  that  the  dismissal  of  the  appeal, 
if  not  reinstated  during  the  term,  was,  under 
the  above  rules,  an  affirmance  of  the  judgment 
appealed  from  as  conclusive  and  binding  upon 
the  parties  and  the  court  as  a  direct  judgment 
of  affirmance,  and  after  referring  to  cases 
mentioned  above,  and  recognizing  (he  general 
rule  to  be  that  stated  by  them,  it  Is  said  that 
this  general  rule  rests  upon  the  supposition 
that  all  the  proceedings  have  been  regular  and 
that  no  fraud  or  imposition  has  been  practiced 
upon  the  court  or  tlie  opposite  party;  and  that 
if  it  appears  that  such  has  been  the  case,  the 
court  will  assert  its  jurisdiction  and  recall  the 
case;  that  against  judgments  improvidently 
granted,  upon  a  false  suggestion,  or  under  a 
mistake  as  to  the  facts  of  the  case,  the  court 
will  afford  relief  after  the  adjournment  of  the 
term,  and,  if  necessary,  recall  the  remittitur 
and  stay  proceedings  in  the  court  below. 
That  this  is  not  done  upon  the  principle  of  re- 
sumption of  jurisdiction,  but  upon  the  ground 
that  the  jurisdiction  of  the  court  has  not  been 
devested  by  an  in-egular  or  improvident  order; 
that   in  contemplation  of  law  an  order  ob- 
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■iained  upon  a  false  suggestion  is  not  tbe  order 
of  the  court,  and  may  be  treated  as  a  nullity; 
if.  under  color  of  such  an  order,  the  proceed- 
ings Lave  in  part  (fact)  found  their  way  back 
to  the  court  below,  yet  in  law  they  are  consid- 
•ered  as  still  pending  in  the  appellate  court  .and 
that  court  may  take  such  steps  as  may  be  nee- 
•essary  to  make  the  fact  and  the  law  aprec. 
The  eyidence  was  held,  however,  not  to  show 
that  the  dismissals  were  improvidently  or 
irregularly  granted,  and  the  orders  recalling 
the  remittiturs  were  vacated,  and  a  reinstate- 
jnent  of  the  appeals  denied. 

In  Vance  v.  Pena,  36  Ca).  828,  an  order  de- 
nying a  rehearing  was  entered,  through  the 
mistake  of  the  clerk,  when  in  fact  the  court 
liad  granted  a  rehearing,  and  the  court  ad- 
journed and  the  remittitur  was  sent  down. 
At  the  next  term  a  motion  was  made  to  recall 
the  remittitur  and  reinstate  the  cause  and  va- 
<»te  the  order  mistakenly  entered,  and  for  the 
«ntry  of  the  order  really  announced.  In 
affirming  the  doctrine  of  Btnoland  ▼.  Kreyen- 
hagen,  it  is  said:  "This  must  be  so  or  intol- 
erable injustice  might  result.  The  principle 
here  announced  is  broad  enough  to  cover  the 
present  case.  There  has  been  a  false  order 
entered  by  mistake,  .  .  .  and  upon  this 
false  order  the  remittitur  issued.  A  mistake 
of  this  kind  stands  upon  the  same  principle  as 
a  fraud,  for  it  operates  as  a  fraud  upon  the 
rights  of  the  party  injured  by  it."  The  motion 
was  granted.  £iee  also  Swain  t.  Jfagl&e,  19 
Cal.  127. 

In  LighUtone  y.  Laureneel,  2  Cal.  106,  a 
judgment  of  affirmance  was  entered  by  the 
supreme  court  on  motion  of  the  appellee,  the 
appellant  not  appearing;  and  at  the  subsequent 
term  appellant  moved  to  set  aside  the  judg- 
meot  and  restore  the  cause  to  the  calendar,  for 
ihe  reason  that  no  notice  of  the  argument  h.ad 
been  served  on  him,  and  the  court  sustained 
the  motion. 

Legg  v.  Overbagh,  4  Wend.  188,  21  Am.  Dec. 
115,  was  a  case  where  the  decree  appealed  from 
was  affirmed  for  default  of  counsel  of  appel- 
lants to  appear  and  argue  the  appeal  at  the  time 
it  was  duly  set  down  and  notioea  for  argument, 
«uch  absence  of  counsel  being  attributable  to 
sickness.  The  remittitur  was  regularly  issued 
and  filed  in  the  lower  court,  and  the  court  for 
the  correction  of  errors  held,  on  a  motion  to 
reinatate,  that  it  had  lost  jurisdiction  of  the 
•cause,  and  had  no  power  to  vacate  its  decree 
•of  affirmance:  but  the  doctrine  that  jurisdic- 
tion is  not  lost,  and  the  case  may  be  recalled, 
where  either  the  mandate  was  issued  irregu- 
larly, or  Ihe  order  or  judgment  of  the  appellate 
court  had  been  irregularly  or  improvidently 
•obtained,  or  its  judgment  has  been  miscon- 
ceived and  entered  erroneously  by  its  clerk,  is 
recognized  in  the  opinions.  "When  issued 
irre/fiilarly,"  says  Savage,  Ch.  J.,  "in  contem- 
plation of  law  the  proceedings  remain  here, 
and  the  order  or  decree  made  will  of  course  l)e 
suspended;  the  remittitur  issued  not  being  con- 
sidered the  act  of  the  court." 

The  same  court  previously,  in  Waters  v. 
Travis,  8  Johns.  566,  where  a  decree  by  default 
for  not  answering  the  petition  of  appeal  had 
been  entered  reversing  the  decree  appealed 
from,  vacated  its  decree,  after  the  record  had 
been  remitted  to  the  lower  court,  and  for  the 
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reason  that  the  required  notice  to  answer  the 
petition  had  not  been  served  on  the  appellee; 
and  in  Chamberlain  v.  Fitch,  2  Cow.  248,  it 
set  aside  a  decree  of  reversal  obtained,  on  de- 
fault, in  violation  of  verbal  stipulations  between 
counsel,  and  directed  the  papers  in  the  cause  to 
be  retnraed  by  the  court  of  chancery,  to  which 
they  had  been  remitted. 

In  the  case  of  The  Palmyra,  25  U.  8.  12 
Wheat  1,  6  L.  ed.  581,  there  had  been  a  de- 
cree in  the  district  court  acquitting  the  vessel 
and  denying  any  damages  for  her  capture  or 
detention,  and  both  parties  had  appealed  to  the 
circuit  court,  which  court  affirmed  the  acquit- 
tal of  the  vessel,  but  reversed  so  much  of  the 
decree  appealed  from  as  denied  damages,  and 
then  proceeded  to  award  damages  to  the  com- 
plainant for  a  stated  sum.  From  this  decree 
the  United  States  and  the  captors  appealed  to 
the  supreme  court,  and  the  cause  coming  on  to 
be  heard,  that  court,  upon  an  inspection  of  the 
record,  dismissed  the  appeal  because  it  did  not 
appear  that  there  has  been  an  ascertainment  of 
the  amount  of  the  damages,  the  court  being  of 
opinion  that  in  the  absence  of  a  decree  ascer- 
taining the  amount  of  damages  there  was  no 
"final  decree,"  within  the  meaning  of  the  Act 
of  Congress.  At  a  ^subsequent  term  of  the 
court  it  was  made  to  appear  that  there  had 
been  a  final  award  of  damages,  and  that  the 
error  was  a  mere  misprision  of  the  clerk  of  the 
circuit  court  in  transmitting  an  imperfect 
record,  and  the  court,  on  motion  of  the  appel- 
lants, ordered  the  cause  to  be  reinstated  on  the 
docket  See  also  Vicars  y.  Hay  don,  2  Cow  p. 
841. 

In  the  case  otWhite-^,  Tommey,  8  H.  L.  Cas. 
49,  there  was  a  final  judgment  in  the  House  of 
Lords  in  the  year  1850,  reversing  a  decree  ren- 
dered by  the  Irish  court  of  chancery  in  Janu- 
ary, 1835,  from  which  decree  a  former  appli- 
cation to  appeal  had  been  refused  by  the  house 
in  1889;  and  after  such  reversal,  and  at  the 
same  sitting  of  the  house  of  lords  there  was  a 
petition  for  rehearing,  the  ground  thereof  be- 
ing that  the  respondents  (petitioners)  had  been 
taken  by  surprise,  and  had  not  been  heard. 
The  judgment  upon  the  petition  was  that  re- 
spondents' failure  to  be  heard  in  the  house  of 
lords  was  their  own  fault,  and  that  after  a 
final  judgment  of  the  house  had  been  pro- 
nounced there  could  not  be  a  rehearing,  nor 
could  its  judgment  be  reversed,  except  b^  Act 
of  parliament  Subsequently,  however,  m  the 
same  case  in  the  year  1858  (4  H.  L.  Cas.  318), 
it  was  shown  by  the  respondents,  on  a  further 
petition,  that  the  decree  of  January,  1835,  had 
been  before  the  house  on  an  appeal  taken  in 
1846,  from  an  order  sustaining  a  demurrer  to  a 
bill  of  review,  calling  in  question  the  decree  of 
1885,  and  had  then  been  specially  complained 
of  in  the  petition  of  appeal,  and  that,  on  such 
appeal,  there  had  been  in  July,  1847,  a  general 
dismissal  of  the  appeal,  and  also  a  special 
affirmance  of  the  order  on  the  demurrer,  but 
no  special  mention  of  the  decree  of  1835  had 
been  made  in  the  order  of  dismissal.  In  the 
petition  of  appeal,  upon  which  the  decree  of 
reversal  was  made  in  1850,  it  was  stated  that 
"it  appeared  by  the  order  of  July,  1847,  that 
the  decree  of  January,  1835,  had  not  been  com- 
plained of,  and  that  their  lordships  had  not 
made  any  declaration  with  respect  to  it,"  and 
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that  it  "had  never  been  adjudicated  upon  by 
their  lordships."  There  bad  been  do  appear- 
ance by  respondents  since  the  refusal  of  an  al- 
lowance of  appeal  in  1889,  and  since  then  ap- 
Sellant's  proceedings  had  been  ex  parte.  The 
ecision  of  the  house  of  lords  in  1853  on  the 
second  petition  was  that  the  judgment  of  re- 
versal of  1850  had  been  obtained  by  suppression 
and  misrepresentation,  and  the  order  allowing 
the  appeal  upon  which  it  was  rendered,  was 
vacatea;  and  the  Lord  Chancellor,  in  advising 
the  house  of  lords,  makes  the  following  ob 
servations:  That  the  quoted  words  of  the  sec- 
ond petition  of  appeal  were  ''a  complete  mis- 
representation, ...  a  fencing  or  quibbling  in 
a  way  which  your  lordships  will  never  permit 
to  any  suitor  at  your  bar,  ...  it  is  not  in  any 
sense  true  to  say  that  it  appears  by  the  order  that 
It, — the  decree  of  1835,— was  not  complained 
of.  All  that  can  be  said  is  that  the  order  is 
silent  about  it.  if  you  can  treat  it  as  being  silent 
when  it  dismisses  in  terms  the  appeal  which 
did  in  fact  include  that  decree  as  a  subject- 
matter  of  complaint.  It  appears  to  me  it  was 
a  statement  well  calculated  to  mislead  your 
lordships.  .  .  .  Although  in  any  question  de- 
cided by  this  house  on  appeal  the  matter  is 
finally  settled  by  the  litigant  parties,  it  is  always 
subject  to  this  condition,  that  if  one  party  has 
by  any  misrepresentation, — I  will  not  put  it  so 
high  as  to  say  by  fraud,  for  I  do  not  wish  to 
use  harsh  terms,  but,  if  by  misrepresentation, 
inadvertently  (if  you  will)  introduced,  a  party 
has  led  the  house  into  an  error; — has  led  it  lu 
suppose  that  something  is  going  on  irretrular- 
ly, — all  the  commonest  principles  of  justice 
compel  this  house,  as  they  must  compel  any 
other  tribunal,  to  interfere  to  prevent  its  own 
decisions  from  being  made  the  machinery  for 
eftectluff  fraud,  or  the  machinery  for  effecting 
that  which,  if  not  done  p^  curiam,  would  have 
been  a  fraud." 

Where  a  case  has  been  heard  upon  its  merits 
In  an  appellate  court  according  to  its  rules  of 

Practice,  and  the  judgment  of  the  court  has 
een  correctly  entered,  and  the  time,  if  any, 
allowed  by  statute  or  its  rules  for  a  rehearing 
having  passed,  and,  no  application  for  a  re- 
hearing having  been  made,  the  remittitur  issues 
and  is  lodged  in  the  lower  court,  it  may  well 
be  said  that  the  appellate  court  has  lost  its  juris- 
diction of  the  cause,  and  has  not  i>ower  to  re- 
call or  reconsider  it.  Under  these  circum- 
stances it  has  fairly  and  duly  exercised  its 
appellate  functions  and  exhausted  its  powers 
as  to  the  cause.  There  must  be  an  end  of  liti- 
gation; public  policy,  as  well  as  the  interests 
of  individual  liti^ant«,  demands  it,  and  the  rule 
just  announced  is  indispensable  to  such  a  con- 
summation. There  are  many  such  cases:  King 
v.  Ruckman,  22  N.  J.  Eq.  651;  Putnam  v. 
Clark,  85  N.  J.  Eq.  145;  Blroioderv,  Mc Arthur, 
20  U.  8.  7  Wheat.  58,  5  L.  ed.  897;  Ex  parte 
Story,  87  U.  8. 13  Pet.  889,  9  L.  ed.  1108;  Mar- 
tin V.  Hunter,  eupra;  still  they  are  not  in  con- 
flict with  those  in  which  jurisdiction  is  held 
not  to  have  been  lost,  nor  do  they  fail  to  rec- 
ognize this  fact  or  the  principles  upon  which 
the  other  decisions  are  founded. 

Illustrative  of  this  is  King  v.  Ruekman, 
where,  at  a  preceding  term,  the  cause  had  been 
argued  and  decided  and  the  remittitur  sent 
down,  and  a  motion  fur  a  rehearing  was  ap- 
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plied  for  at  a  subsequent  term.  The  decisiooi 
of  the  court  was  that  after  a  cause  lias  been, 
heard  upon  the  merits,  and  the  judgment 
properly  entered  and  the  papers  remitted  to  the- 
court  below,  the  court  of  errors  has  no  further 
jurisdiction  with  respect  to  the  case.  "It  is 
not  pretended,'*  says  the  opinion,  "that  the 
judgment  has  been  taken  tiirough  deceptioa 
or  mistake,  .  .  ."  and,  referring  to  White  v. 
Tommey,  supra,  as  a  case  in  which  the  final 
decree  had  been  revoked  bv  the  house  of  lords- 
on  the  ground  that  it  had  been  procured  by 
deception,  it  is  said:  "In  the  practice  of  this 
court,  therefore,  it  seemfl  clear  that  an  error  in 
a  decree  or  judgment  occurring  from  fraud  or 
mistake  will  be  rectified.  ...  I  have  no- 
doubt  that  this  court  has  the  power  at  any  time 
to  amend  its  judgment  if  it  is  erroneous  by  rea- 
son of  a  mis  entry  of  the  clerk,  or  by  reason  of 
any  other  mistake,  or  that  such  judgment  may 
be  set  aside  and  treated  as  a  nullity  if  it  has 
t)een  procured  by  fraud  or  is  the  result  of  mis- 
apprehension." 

The  case  before  us  is  one  in  which  a  judg- 
ment of  reversal  has  been  rendered,  and  im- 
providently,  through  mistake,  and  has  been 
obtained  upon  a  false  suggestion;  our  decision 
of  it  is  the  result  of  misapprehension,  and  of 
an  imposition  upon  the  court.  A  false  repre- 
.mentation  of  the  record  of  an  inferior  court  haa 
been  brought  here  in  the  form  of  a  transcript, 
duly  certified  as  a  true  representation  of  the 
original,  and  we  have  exercised  appellate 
jurisdiction  upon  it,  believing  that  it  waa 
a  correct  representation  of  that  record;  or,  in 
other  words,  of  the  case  as  it  appears  in  the 
lower  court,  but  now  it  is  shown  that,  instead 
of  speaking  the  truth,  it  is  a  falsification,  and 
that  no  such  case  is  or  has  been  there  for  re- 
view by  us.  It  is  not  pretended  that  the 
attorney-general  had  any  suspicion  of  the 
falsehood.  It  is  not  required  of  him  that  he 
shall  ordinarily  regard  the  mere  features  of  a 
transcript  upon  which  questions  of  the  legality 
of  procedure  may  be  raised,  as  grounds  or  sus- 
picion of  the  correctness  of  the  transcript,  and, 
in  response  to  such  suspicion,  to  make  inquiry 
of  the  clerk  before  submitting  the  cause.  He 
does  not  participate,  except  upon  the  written 
request  of  the  governor,  in  trials  at  niei  priu$„ 
and  usually  has  no  source  of  information  ex- 
cept the  transcript.  It  is  also  immaterial  that 
the  counsel  for  the  prisoner  is  not  charged 
with  the  duty  of  seeing  that  the  records  of 
conviction  are  correctly  entered  against  hia 
client;  still  where  the  record  has  been  entered  as 
showing  the  prisoner's  personal  presence  at 
the  trial,  in  the  manner  appearing  from  the 
new  transcript  before  us,  the  prisoner  and  his 
attorney  are  chargeo  with  the  duty  of  bringing 
to  the  appellate  court  a  correct  or  truthful 
transcript  of  that  record  {Home  v.  Carter,  20 
Fla.  45;  Ormand  v.  Barnard,  5  Fla.  528; 
BriHger  v.  Thrasher,  22  Fla,  888);  and  no  ad- 
vantage can  be  gained  from  any  action  of  this 
tribunal  upon  an  untruthful  representation  of 
that  record,  however  ignorant  the  convict  or 
the  counsel  may  be  of  the  real  status  of  the 
record,  or  of  the  incorrectness  of  the  transcript, 
and  however  free  from  blame  the  clerk  may 
have  been  in  the  mistake  characterizing  hia 
transcript  and  certificate.  It  is  of  no  moment 
that,  as  IS  the  case  here,  there  has  been  betweea 
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the  clerk  and  the  prisoner,  or  the  clerk  and 

abe  priaoner'a  counsel,  no  fraud  or  collusion, 
nor  suspicion,  nor  suggestion  of  either,  in  the 
preparation  of  the  transcript,  or  in  the  certifi- 
cate thereof;  and  that  neither  the  prisoner, 
nor  his  attorney,  nor  any  representative  of  the 
prisoner,  bad  anything  to  do  with  the  prepara- 
tion of  the  transcript,  other  than  to  ask  for  it; 
and  that  the  issuance  of  the  remittitur  was 

•entirely  regular.  The  fact  still  remains  that  a 
false  record  has  been  broueht  here  on  behalf 

>of  the  convict  and  a  reversal  has  been  obtained 
Id  his  behalf  on  it,  such  reversal  being  based 
solely  upon  its  false  feature;  and  this  fact  is 
not  changed,  nor  its  result  modified,  by  the 

innocence  of  the  prisoner,  his  counsel,  and  the 
attorney-general,  but  the  extent  of  the  imposi- 
tion, and  of  the  mistake,  is  only  made  the 
greater.  To  attempt  to  take  any  advantage 
from  the  Judgment  thus  obtained  would,  in 
^  view  of  the  innocence  of  the  state,  be  an  at- 
tempt at  fraud  upon  the  slate,  and  we  do  not 
see  tliat  it  would  not  be  an  imposition  upon 
the  court,  and  a  fraud  upon  its  jurisdiction, 
however  innocent  the  mistake  upon  the  part  of 

•each  and  every  person  connected  with  the  cause, 
or  the  obtaining  or  preparine:  of  the  transcript. 
The  appellate  jurisdiction  of  this  court  is  to  be 

•exercised  over  the  tribunals  subject  thereto, 
onlv  in  the  causes  actually  decided  by  them, 
and  as  such  causes  are  shown  by  their  records 
to  be  (Pearee  v.  Jordan,  9  PIh.  526;  Darden  v. 
Lines,  2  Fla.  .569;  Price  v.  SancJiez,  8  Fla.  186; 

-Jackeonville  v.  Taiwwti,  16  Fla.  821;  Irvin  v. 
StaU,  19  Fla.  872;  Zinn  v.  Dzialyniki,  14  Fla. 
43);  and  it  will  never  permit  itself  to  be  mis- 
led, by  mistake  or  otherwise,  into  acting  upon 
any  oi  those  tribunals  except  through  the  ver^ 
cause  as  it  may  have  been  decided  there  and  is 
shown  by  its  records;  and  when  it  discovers, 
as  here,  that  it  has  been  thus  misled  it  will  not 
hesitate  to  undo  the  improvident  work,  how- 
ever innocent  all  parties  interested  mav  be. 
The  anomalous  and  mischievous  conditions 
which  would  arise  from  a  departure  from  this 
rule  are  palpable.  The  consideration,  or  re- 
versal, or  affirmance,  of  a  judgment  or  decree 
upon  a  misrepresentation  of  the  record  of  the 

-cause,  or  upon  anything  else  than  the  true 
record  of  that  cause,  is  entirely  outside  of  the 
functions  or  purposes  of  an  appellate  court. 
This  case  is,  in  our  Judgment,  clearly  within 

"the  rule  which  preserves  our  jurisdiction  of  it. 
We  have  been  misled  into  reversing  a  Judg- 
ment on  a  false  record,  into  acting  in  a  cause 
when  that  cause,  as  it  really  is  and  only  can 
be  acted  on  by  us,  has  not  been  before  us.  In 
law,  the  writ  of  error  issued  in  the  cause  is,  in 

-80  far  as  our  exercise  of  our  i>owers  is  con- 

-cemed,  still  before  us,  and  will  be  until  that 

•cause,  as  it  really  ia,  shall  be  decided,  or  the 
writ  dismissed  on  legal  grounds.    Ostensibly 

it  has  passed  from  use,  but  only  through  the 
means  of  a  misrepresentation,  and  by  the  de- 

•^cision  of  a  case  which  is  not  shown  by  the  real 
record,  and  does  not  exist;  in  the  eyes  of  the 

law,  however,  decisions  or  judgments  obtained 

in  this  manner  are  not  binding  on  us. 

In  coming  to  the  above  conclusion  we  have 

^not  been  unmindful  that  the  state  is  the  actor 
in  the  motion,  nor  failed  to  ask  ourselves  if 

there  is  in  the  fact  that  the  cause  is  criminal  in 

its  character,  anything  which  precludes  the 


Commonwealth  from  making  such  a  motion. 
We  are  aware  that  this  court  lias  decided  that 
the  state  .is  not  entitled  to  a  writ  of  error  to 
reverse  the  Judgment  of  the  circuit  court  quash- 
ing an  indictment  and  discharging  the  accused 
(State  V.  Bume,  18  Fla.  185);  and  that  the  cur- 
rent of  authority,  in  the  absence  of  leHslative 
grant  to  the  contrary,  is  that  the  state  is  not 
entitled  to  an  appeal  or  writ  of  error  to  a  judg- 
ment of  acquittal  in  a  criminal  cause,  for  even 
the  mere  purpose  of  settling  questions  of  law. 
The  provision  of  our  Constitution,  that  no 
person  shall  be  twice  put  in  jeopardy  for  the 
same  offense,  (Declaration  of  Rights,  g  8), 
does  not  escape  our  attention,  we  also  know 
that  it  is  not  the  practice  for  the  state  to  apply 
for  a  rehearing  here  in  a  criminal  cause  on 
account  of  any  error  of  the  court;  if  any  such 
application  has  ever  been  made  we  are  not 
aware  of  it;  and  we  certainly  assume  for  the 
purposes  of  this  decision  that  such  an  applica- 
tion is  not  tenable.  Still  we  find  nothing  in 
these  considerations  that  seems  to  preclude  the 
action  now  being  taken  by  the  state.  It  Ls  not 
attempted  even  to  review  any  judgment  on 
account  of  an  error  of  the  court;  for  no  error 
has  been  committed  by  it;  the  only  thing  at- 
tempted is  to  set  aside  that  which,  thougn  in 
the  form  of  a  Judgment,  is,  because  of  the 
circumstances  under  which  it  was  obtained,  in 
law,  not  the  Judgment  of  the  court  upon  the 
true  case  of  the  plaintiff  in  error,  it  is  an 
entry  obtained  under  circumstances  of  misrep- 
resentation, for  which  the  plaintiff  in  error  and 
those  acting  for  him  must,  in  so  far  as  our 
powers  and  duties  are  concerned,  be  held 
responsible,  and  on  which  the  law  does  not 
contemplate  that  we  should  ever  act,  and  on 
which  we  would  not  have  acted  had  we  known 
of  the  misrepresentation;  and  for  which  blame 
or  laches  are  not  imputable  to  the  state.  The 
state's  judgment  in  criminal  causes  cannot  be 
the  subject  of  review  in  this  manner;  they  can 
be  brought  in  review  only  upon  the  records  of 
them,  and  not  upon  a  falsification  of  such  rec- 
ords; and  the  state  is  not  prohibited  by  any 
principle  of  law  known  to  us  from  arresting 
the  reversal  which  has  been  made  of  her  iudg- 
ment  upon  such  false  representation.  She  is 
entitled  to  require  the  party  seeking  r«»lief  from 
such  judgments  to  bring  to  the  appellate  court 
the  record  of  the  cause  in  which  it  was  ob- 
tain^, for  without  this,  that  cause  is  not 
before  the  appellate  tribunal  for  consideration. 
Any  other  doctrine  than  this  must  result  in 
the  frequent  consummation  of  fraud  upon  the 
courts,  and  its  constant  encouragement 

Our  conclusion  is,  that  the  judgment  of  re- 
versal should  be  vacated  and  the  cause  rein- 
stated on  our  docket.  Whether  there  may  not 
be  cases  in  which  a  party  would  be  estopped 
bv  his  conduct,  or  by  that  of  his  counsel,  from 
claiming  benefit  from  a  mistake  of  this  charac- 
ter, is  not  before  us  for  decision.  The  circum- 
stances of  this  case  exclude  any  expression  on 
such  point. 

The  eiitry  of  the  Judgment  cf  reversal  hereto- 
fore rendered  toiU  be  taeated,  and  the  cause  re- 
called and  restored  to  our  docket  for  further 
proceedings,  including  an  application  for  a 
certiorari  in  accordance  with  tne  rule  of  prac- 
tice governing  in  such  cases. 
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A  ticket  which  Is  good  for  a  oonttnuoiis 
ptMB9kg«  only  does  not  eatitle  a  paaaenger, 
who  yoluDtarily  takes  paasaffe  upon  a  train 
which  he  must  be  held  to  have  known  would  not 
convey  him  to  hia  destination  and  who  leaves 
that  train  at  an  Intermediate  point,  to  be  carried 
the  remainder  of  the  Journey  on  the  train  which 
.  he  ought  to  have  taken  in  the  first  instance. 

(May  20, 189S 

APPEAL  by  defendant  from  a  Judgment  of 
the  District  Court  for  Runnels  County,  in 
favor  of  plaintiff,  in  an  action  brought  to  re- 
cover damages  for  the  alleged  wrongful  ejec- 
tion of  plaintiff  from  defeudant's  train.  Be- 
ursed. 

The  facts  are  stated  in  the  opinion. 

Mr,  J.  W.  Terry,  for  appellant: 

Even  in  the  absence  of  any  stipulation  on 
the  ticket  it  is  good  only  for  a  continuous  pas- 
sage, and  the  passenger  is  not  entitled  to  dis- 
embark from  a  train  upon  which  he  has  taken 
passage  at  an  intermediate  point  ami  afterwards 
resume  it  again  upon  another  train,  but  be 
must  inform  himself  as  to  what  trains  run 
through  to  bis  destination  and  take  one  of 
such  trains,  and  hence  it  was  certainly  compe- 
tent for  the  defendant  to  contract  by  stipula- 
tion on  the  ticket  that  it  would  only  be  good 
for  continuous  passHge,  and  the  plaintiff  hav- 
ing traveled  on  the  freight  train  as  far  as 
Brown  wood,  and  disembarked  there,  and  af- 
terwards attempting  to  resume  his  journey  on 
a  regular  passenger  train,  his  ticket  was  prop- 
erlv  refused  by  the  conductor. 

t'hompson,  Can*.  69,  70;  Hutchinson,  Carr. 
g  575;  Dietrich  v.  Pennsyhania  B.  Co.  71  Pa. 
484,  10  Am.  Rep.  711;  Stone  y.  Chicago  cfr  N. 
W,  R.  Co,  47  Iowa,  82,  29  Am.  Rep.  468; 
JfeClure  v.  Philadelphia,  W,  A  B,  B.  Co.  84 
Md.  582,  6  Am.  Rep.  345;  Johnaon  v.  Concord 
R,  Corp.  46  N.  H.  218,  88  Am.  Dec.  199;  Petrie 
v.  Pennsylvania  B,  Co.  42  N.  J.  L.  450;  Wyman 
v.  Northern  Pac,  B,  Co,  34  Minn.  210.  22  Am. 
&  Eng.  R.  R.  Cas.  402;  UatUn  v.  Bailroad  Co, 
89  Ohio  St.  875,  18  Am.  &  Eng.  R  R.  Cas.  53. 
and  cases  cited  in  note,  p.  55.  See  notes  to 
aSrien  v.  New  York  Cent,  d  B,  B,  B.  Co,  1 
Am.  &  Eng.  R,  R  Cas.  262;  Auerhach  v.  New 
York  Cent.  A 11.  B.  B.  Co.  6  Am.  &  Eng.  R.  R. 
Cas.  837;  Walhery.  Wabash,  St.  L,  AP,  B.  Co. 
16  Am.  &  Eog.  R.  R.  Cas.  886;  Texas  A  P,  B. 
Co.  V.  McDonald,  2  Will.  C.  C.  §  168;  Pen- 
mngton  v.  Philadelphia,  W.  A  B.  B,  Co.  62  Md. 
95,  18  Am.  &  Eng.  R  R.  Cas.  810.  and  cases 
cited  in  noU,  p.  812;  Little  Bock  A  Ft,  8,  B 


Co.  T.  Dean,  43  Ark.  520,  51  Am.  Rep.  584; 
notoard  v.  Chicago,  J3l.  L.  A  N,  0,  B,  Co.  61 
Miss.  194;  Pennsylvania  Co,  ▼.  Hme,  41  Ohio^ 
Si.  276. 

It  is  competent  for  a  carrier,  especially  in 
case  of  an  excursion  ticket  sold  at  reduced 
rates,  to  limit  the  time  in  which  the  ticket  shall 
be  used;  and  in  this  case  it  appears,  both  from 
the  plaintiff's  petition  and  the  evidence,  that 
the  time  limited  for  the  use  of  bis  ticket  had 
expired  before  he  presented  it  for  passage  to 
the  conductor  of  the  train  on  leaving  Biown- 
wood,  and  hence  the  conductor  rightfully  re- 
fused  to  receive  it  for  passage. 

His  ticket  being  invalid  for  passage  upon 
its  face,  both  on  account  of  the  expiration  of 
the  time  in  which  it  should  have  been  used 
and  the  fact  that  the  plaintiff  had  broken  the 
condition  requiring  a  continuous  passage,  he 
was  properly  expelled  by  the  conductor,  and, 
under  such  circumstances,  it  was  not  proper 
or  competent  for  the  conductor  to  hear  excuses 
from  the  plaintiff  for  his  failure  to  use  the 
ticket  in  the  proper  time  and  in  the  proper 
manner. 

Mosher  v.  St,  Louis,  L  M,  A  8.  B.  Co,  12T 
U.  S.  390,  82  L.  ed.  249,  84  Am.  &  Eng.  R.  R. 
Cas.  839.  17  Fed.  Rep.  880,  21  Am.  &  Eng.  R. 
R.  Cas.  283;  Bradshaw  v.  South  Boston  B  Co» 
135  Mass.  407,  46  Am.  Rep.  481,  16  Am.  &. 
Eng.  R.  R.  Cas.  886;  JBdU  v.  Memphis  A  C. 
B.  Co.  9  Fed.  Rep.  5«5,  9  Am.  &  Eng.  R.  R. 
Cas.  848;  iMke  Shore  A  M.  S.  B,  Co.  v.  Pierce^ 
47  Mich.  277,  8  Am.  &  Eng.  R.  R.  Cas.  840; 
Yorton  v.  Milwaukee,  L.  8,  A  W.  B.  0>.  54 
Wis.  284,  41  Am.  Rep.  28.  6  Am.  &  Eng.  R. 
R.  Cas.  822;  Townsend  v.  New  York  Gent.  A 
H.  B.  B.  Co,  56  N.  Y.  295;  15  Am.  Rep.  419; 
Frederick  v.  Marquette,  H.AO.B.  Co,  87  Mich. 
342,  26  Am.  Rep.  581;  Shdtony.  Lake  Shore  A 
M.  8.  B.  Co.  29  Ohio  St.  214;  Downs  v.  Neuy 
York  A  N,  H.  B.  Co.  86  Conn.  287, 4  Am.  Rep. 
77;  Chicago,  B,  A  Q,  B,  Co.  v.  Oriffin,  68  IlL 
499. 

Nor  was  the  action  of  any  previous  con* 
ductor  in  receiving  the  ticket  for  passage  bind- 
ing on  the  conductor  who  refused  plaintiff^» 
ticket. 

Dietrich  v.  Pennsylvania  B  Co.  71  Pa.  484, 10 
Am.  Rep.  711;  Beebe  v.  Ayres,  28  Barb.  276; 
Johnson  v.  Concord  B.  Corp.  46  N.  H.  213; 
Stone  V.  Chicago  AN.  W.  B.  Co.  47  Iowa,  82. 29 
Am.  Rep.  458;  Keeley  v.  Boston  A  M,  B  Co. 
67  Me.  168, 24  Am.  Rep.  19;  WaJcefleld  v.  South 
Boston  B.  Co.  117  Mass.  544;  Sherman  v.  Chi- 
cago AN.  W,  B.  Co,  40  Iowa,  45;  Tfiorp  v.  Con- 
cord B,  Co,  61  Vt.  878;  Hilly.  Syracuse,  B.  A 
N.  Y,  B.  Co.  68  N.  Y.  101. 

Messrs,  Powell  A;  Smith,  for  appellee: 

A  passenger  is  *'a  person  whom  a  railway^ 
in  the  performance  of  its  duty  as  a  common 
carrier,  has  contracted  to  carry  from  one  place 
to  another  place  for  a  valuable  consideration, 
and  whom  the  railway,  in  the  course  of  the 


Note.— For  notes  on  expulsion  of  passenger  gen- 
erally, see  South  Florida  R.  Go.  v.  Rhoads  (Fla.>  8 
h.  H.  A.  788;  MeOowen  v.  Morgan*8  L.  &  T.  K.  &  S. 
8.  Co.  (La.)  6  L.  R.  A.  817:  Carsten  v.  Northern 
em  Pao.  R.  Ck>.  (Minn.)  9  L.  R.  A.  688. 

16  L.  R.  A. 


For  conditions  in  ticket  as  to  the  right  to  ride 
upon  It,  see  portion  of  above  note  in  McGowea 
Case,  on  page  819  of  5  L.  R.  A^  also  nu^  to  Fonaeca. 
V.  Cunard  8.  &  Co.  (Maas.)  12  L.  R.  A.  840l' 
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performanoe  of  that  contract,  has  received  at 
iiB  FtatioD,  or  under  its  care." 

Patterson,  Hallway  Accident  Law,  §  210, 
and  cases  cited. 

Tbe  relntion  of  carrier  and  passenfi^er  having 
been  constituted,  continues  until  tbe  lourney, 
expressly  or  impliedly  contracted  for,  has  been 
concluded,  and  the  passenger  has  left  the  rail- 
way's premises;  thus,  one  who  has  been  ac- 
cepted as  a  passenger  is  entitled  to  protection 
as  such  while  he  is  in  tbe  railway  s  station, 
Journeyiog  on  its  line,  in  transit  from  one 
means  of  conveyance  to  another  provided  by 
tbe  railway,  and  while  he  is  temporarily  absent 
from  tbe  cars  at  a  way  station  for  a  proper 
purpose. 

Patterson,  Railway  Accident  Law,  g  220; 
auuman  v.  Long  lOand  H,  Co.  73  N.  Y.  606; 
Jefer$onvtlU,  M.  d  L  B.  Co,  v.  Biley,  89  Ind. 
668. 

Appellee,  on  the  morning  of  the  24th  day 
of  May,  1888,  having  been  accepted  ss  a  pas- 
senger upon  the  proper  cars  by  the  agents  of 
appellant,  tm  route  for  the  place  of  destina- 
tion, specified  on  said  ticket,  and  having  pros- 
ecuted his  journey  as  diligently,  rapidly,  and 
continuously  as  he  was  enabled  to  do  by  the 
means  of  conveyance  furnished  him  by  appel- 
lant, under  its  contract,  it  was  compelled  to  car- 
ry him  to  the  end  of  bis  said  Journey,  although 
the  time  limited  in  the  ticket  may  have  expired 
lODfi:  liefore  said  jouiney  had  been  completed, 
and  if  appellant,  in  tbe  operation  of  its  trains, 
failed  to  make  proper  coDoections,  or  failed  to 
run  on  time,  or  operated  and  run  its  cars,  upon 
which  passengers  were  permitted  to  be  carried, 
from  one  intermediate  point  to  another  inter- 
mediate point,  and  appellee,  apassencerthere 
on.  was  retarded  in  tbe  pro;rress  of  bis  journey 
by  reason  of  such  misconnections,  delays  or 
unusual  short- line  runs,  it  will  not  be  heard  to 
say  that  appellee's  journey  was  not  continuous, 
and  arbitrarily  eject  him  from  its  cars  upon 
tbe  pretext  that  the  time  limited  in  said  ticket, 
meanwhile,  had  expired. 

InUmational  <fe  0.  N.  R.  Go.  v.  Smith,  62 
Tex.  252;  St,  f^ui*,  A,  db  T.  R.  Co.  v.  A/acUV, 
1  L.  R.  A.  667,  71  Tex.  491;  Patterson,  Rail- 
way Accident  Law,  g§  210-220. 

Stayton,  Ch.  «/.,  delivered  the  opinion 
of  the  court: 

Appellee  purchased  from  appellant  a 
rounct-trip  ticket  from  Bal linger  to  Austin 
and  return,  on  May  18,  1888,  limited  until 
the  expiration  oi  May  24  following,  on 
which  he  went  to  Austin  by  way  of  Brenham 
and  the  Houston  &  Texas  Central  Railway. 
On  the  morning  of  Mav  24,  1888,  after  hav- 
ing his  ticket  properly  stamped,  appellee 
went  by  the  railway  on  which  he  came  to 
Brenham,  at  which  place  it  was  necessary 
for  him  to  take  a  tram  on  appellant's  road 
to  reach  Bal linger.  Ue,  however,  did  not 
leave  Austin  in  time  to  make  connection  with 
appellant's  train  that  would  reach  Bal linger 
on  May  24,  which  left  Brenham  at  10 :35  A. 
M.  on  that  day,  and  in  conseouencc  of  this 
he  remained  at  Brenham  until  11 :50  on  the 
night  of  that  day,  when  he  took  a  train  on 
regular  time  for  Temple,  which  place  he 
reached  at  8 :20  on  the  morning  of  May  25, 
and  there  remained  until  10:45  on  the  same 
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morning,  when  he  boarded  a  mixed  train, 
which  was  not  going  to  Bal  linger ;  and  when 
he  reached  Brown  wood,  under  instructions 
from  the  conductor  of  that  train,  he  left  it 
to  wait  for  the  regular  train  for  Bal  linger, 
which  he  boarded,  but  on  failure  to  pay  fare 
when  demanded  he  was  expelled  from  the  car, 
and,  being  without  money,  had  to  walk  to 
Ballinger.  To  have  reached  Ball inger  before 
the  expiration  of  the  time  to  which  his  ticket 
was  limited,  appellee  should  have  left  Aus- 
tin in  time  to  have  taken  appellant's  train 
No.  1,  leaving  Brenham  at  10:85  A.  M.  on 
May  24,  and  by  that  train  alone  could  he 
make  continuous  passage  from  Brenham  to 
Ballinger.  The  movement  of  trains  on  ap- 
pellant's road  is  thus  stated  by  appellant's 
general  passenger  agent,  and  there  seems  to 
be  no  controversy  as  to  the  correctness  of  his 
statement:  "May  24  and  2o  defendant  had 
trains  1,  8,  and  47  between  Brenham  and 
Temple,  and  train  11  between  Temple  and 
Ballinger,  all  allowed' to  carry  passengers. 
It  had  also  train  No.  49,  a  freight,  that  was 
permitted  to  carry  passengers  l^twecn  Tem- 
ple and  Coleman,  but  between  no  other 
points.  The  schedule  time  was — No.  1,  leave 
Brenham.  10 :35  A.  M.  ;  arrive  Temple,  2 :30 
P.  M.  No  3,  leave  Brenham  11 .50  P.  M.  ; 
arrive  Temple.  3:20  A.  M.  No.  47,  leave 
Brenham,  1 :05  P.  M.  ;  arrive  Temple,  10  P. 
M.  No.  11,  leave  Temple,  5 :15  P.M.  ;  arrive 
Ballinger,  12 :55  A.  M.  On  May  24  train  No. 
1  left  Brenham  2  minutes  late,  and  arrived 
at  Temple  8  minutes  late ;  train  No.  3  left 
Brenham  5  minutes  late,  and  arrived  at 
Temple  10  minutes  late;  train  47  left  Bren- 
ham 12  minutes  late,  and  arrived  in  Temple 
12  minutes  laie ;  train  No.  11  left  Temple  2 
hours  and  45  minutes  late,  and  arrived  at 
Ballinger  2  hours  and  45  minutes  late.  On 
May  25,  train  No.  1  left  Brenham  on  time, 
and  arrived  at  Temple  12  minutes  late ;  train 
No.  3  left  Brenham  on  time  and  arrived  at 
Temple  6  hours  and  42  minutes  late ;  train 
47  left  Brenham,  and  arrived  at  Temple,  on 
time;  train  No.  11  left  Temple  40  minutes 
late,  and  arrived  at  Ballinger  80  minutes 
lute.  In  order  to  have  made  a  continuous 
passage  from  Brenham  to  Temple,  and  from 
Temple  to  Ballinger,  plaintiff  should  have 
taken  train  No.  1  from  Brenham  to  Temple, 
and  train  No.  11  from  Temple  to  Ballinger." 
It  seems  to  be  uncontroverted  that  the  ticket 
on  which  appellee  was  traveling  was  one  that 
entitled  him  only  to  a  continuous  passage 
from  Brenham  to  Ballinger,  and  that  it  was 
limited  to  May  24  is  conceded.  After  board- 
ing the  mixed  train  at  Temple,  appellee  pre- 
sented his  ticket  to  the  conductor  of  that  train, 
who  advised  him  that  it  was  only  good  for  :i 
continuous  passage,  and  prepared,  to  put  him 
off  at  Belton  without  punching  his  ticket, 
there  to  await  the  passenger  train  bound  for 
Ballinger,  but  appellee  refused  to  do  this, 
and  said  he  would  remain  on  the  train  until 
it  was  overtaken  by  the  passenger  train  bound 
for  Ballinger,  whereupon  the  conductor 
punched  his  ticket,  and  returned  it  to  him, 
and  he  remained  on  that  mixed  train  until 
it  reached  Brownwood,  where  he  left  it,  and 
soon  afterwards  entered  the  train  from  which 
he  was  expelled. 
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The  charge  of  the  court,  in  effect,  informed 
the  jur^  that  appellee  was  entitled  to  passage 
to  Bal linger  on  the  ticket  held  by  him,  not- 
withstandiug  the  period  limited  for  its  use 
had  expired  before  he  was  expelled  from  the 
train,  unless  he  had  lost  that  right  by  break- 
ing the  passage.  The  court,  however,  in- 
structed the  jury  as  follows:  ''If  plaintiff, 
when  he  entered  defendant's  freight  or  mixed 
car  at  Temple,  or  soon  thereafter,  was  in- 
formed by  the  conductor  that  said  car  did 
not  run  to  Bal  linger,  and  that  said  conductor 
offered  to  return  plaintiff's  ticket,  and  allow 
plaintiff  to  ride  to  Bel  ton  without  canceling 
any  part  of  said  ticket,  and  that  plaintiff 
voluntarily  remained  on  said  car,  and  offered 
his  ticket  to  said  conductor  for  cancellation 
for  so  mucli  of  said  distance  from  Temple  to 
Ballinger  as  should  be  made  on  said  car,  and, 
further,  that  said  conductor  punched  said 
ticket,  to  indicate  that  said  ticket  had  been 
used  for  a  part  of  said  distance,  and  that 
plaintiff,  when  said  train  arrived  at  Brown- 
wood,  voluntarily  left  said  car,  then  said 
ticket  would  not  oe  binding  on  defendant  for 
any  other  train,  and  the  conductor  of  such 
other  train  would  have  a  right  to  eject  plain- 
tiff from  such  train  unless  plaintiff  paid  his 
fare ;  and  if  you  find  the  above  facts  from 
the  evidence  you  will  find  for  the  defendant. " 

Appellant  asked  an  instruction  to  the  effect 
that  plaintiff  was  not  entitled  to  passage  on 
the  train  after  the  time  had  expired  within 
which  he,  by  terms  of  his  ticket,  was  re- 
•quired  to  use  it.  The  court  refused  this  in- 
at ruction.  Appellant  also  asked  an  instruc- 
tion in  reference  to  the  duty  of  appellee, 
under  the  contract,  to  make  a  continuous 
passage  from  Temple  to  Ballinger.  which, 
m  substance,  contained  the  same  matter  as  that 
oontained  in  the  charge  of  the  court  upon  that 
subject,  but  it  was  more  elaborate  and  in- 
formed the  jury  that  it  was  the  duty  of  plain- 
tiff to  inform  himself  as  to  the  trains  on 
which  he  could  make  continuous  passage. 
That  charge  also  informed  the  jur^that  the 
fact  that  the  conductor  on  the  mixed  train 
between  Temple  and  Brown  wood  permitted 
plaintiff  to  travel  on  his  train  from  the  one 
place  to  the  other  would  not  entitle  him  to 
passage  on  the  train  from  which  he  was 
'expelled,  if  otherwise  not  entitled.  This 
•charge  was  refused. 

If  the  charge  of  the  court  before  quoted 
be  the  law,  a  new  trial  should  have  been 
granted,  for  there  was  no  conflict  in  the  evi- 
oence,  and  every  material  fact  made  neces- 
aarv  by  that  charge  to  relieve  defendant  from 
liability  was  proved.  It  must  be  conceded 
that  plaintiff  was  not  entitled  to  recover  if 
the  facts  enumerated  in  the  charge  given  ex- 
isted, but  the  inquiry  arises  whether  that 
oharge  did  not  make  the  defense  to  depend 
too  much  upon  information  given  by  the  con- 
•ductor  to  plaintiff,  and  upon  his  voluntary 
action  based  on  such  Information.  There  can 
be  no  pretense  that  plaintiff  was  induced  to 
go  upon  the  mixed  train,  which  did  not  run 
to  his  place  of  destination,  by  reason  of  any 
invitation  or  representation  made  by  any 
-servant  of  the  company,  and  we  understand 
It  to  be  the  duty  of  a  person,  situated  as  was 
plaintiff,  to  inform  himself  whether  or  not 
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he  could  make  that  continuous  passage  from 
Temple  to  Ballinger,  contemplated  by  his 
ticket,  on  any  particular  train,  and  the  jury 
should  have  oeen  so  instructed.  Dietrich  y. 
Penruylvania  B.  Co.  71  Pa.  483,  10  Anu 
Rep.  711.  We  understand  the  law,  further, 
to  t)o  that  the  act  of  the  conductor  on  the 
mixed  train  running  between  Temple  and 
Coleman,  in  permitting  plaintiff  to  have 
passage  from  Temple  to  Brownwood  on  that 
train  did  not  confer  any  right  .whatever  upon 
him  to  have  passage  on  the  through  passenger 
train  from  Temple  to  Ballinger,  ana  the  jury 
should  have  been  so  Instructed.    Ihid, 

It  being  conceded  that  plaintiff  had  a  right, 
at  most,  only  to  continuous  passage  over  ap- 
pellant's road,  we  understand  the  law  tu  be 
that  he  had  no  right  to  enter  a  through  train, 
and  thereon  have  passage  for  a  part  of  the 
journey,  and  then  leave  it,  and  again  have 
passage  on  a  following  train,  by  virtue  of 
the  original  contract  and  payment.  Nor  had 
he  any  more  the  right,  under  the  contract 
for  continuous  passage,  to  take  a  train  that 
could  not  give  him  such  passage,  and  this 
to  leave  at  some,  intermediate  point,  and 
again  to  enter  and  have  passage  on  another 
train  that  could  take  him  to  his  destination, 
even  though  the  latter  train  may  be  the  one 
he  should'have  taken  in  the  first  instance. 
Ibid,;  SUme  v.  Chicago  <fe  N,  W.  B.  Co.  47 
Iowa,  85,  29  Am.  Rep.  458 :  MeClure  v.  Phila- 
delphia,  W,  A  B.  K  C^.  34  Md.  535,  6  Am. 
Rep.  845 ;  Johnson  y.  Philadelphia,  W.  d  B. 
B.  Co.  68  Md.  107 ;  Johnson  y.  Concord  B. 
Carp.  46  N.  H.  218,  88  Am.  Dec.  199 ;  Pet- 
rie  V.  Pennsylvania  B,  Co.  43  N.  J.  L.  450 ; 
MVyynan  y.  ^'orihem  Pac.  B.  Co.  84  Minn. 
210 :  CUreland,  0.  db  C.  B.  Co.  v.  Bartram, 
11  Ohio  8t.  457 ;  Oil  Creek  A  A.  B.  B.  Co.  y. 
Clark,  72  Pa.  231;  IheiB  y.  Central  Pac. 
B.  Co,  51  Gal.  425;  Cheney  v.  Bost<m  A  M. 
B.  Co.  11  Met.  121 ;  Hatten  y.  Bailroad  Co. 
89  Ohio  St.  875,  18  Am.  &  £ng.  R.  R. 
Gas.  58. 

The  contract  of  the  parties  must  fix  their 
rights,  and  many  reasons  are  sujirgested  in 
the  cases  cited  why,  in  the  absence  of  ex- 
press contract  for  continuous  passage,  such 
should  be  presumed  to  have  been  within  the 
intent  of  the  parties,  and  why  substantial 
rights  would  be  denied  if  such  contracts  be 
not  enforced.  No  question  arises  in  this 
case  as  to  what,  within  tlie  meaning  of  such 
a  contract,  is  continuous  passage,  when  the 
passenger  holds  coupon  tickets  evidencini; 
his  right  to  transit  over  several  roads  within 
the  line  of  an  entire  journey.  The  right  of 
plaintiff  was  to  travel,  by  one  continuous 
journey,  fromBrenham  to  Ballinger,  on  such 
trains  on  appellant's  road  as  carried  passen- 
gers and  nmde  connection  between  these 
places,  and  this  continuity  would  not  be 
broken  by  any  delay  or  change  of  cars  made 
necessary  by  the  conduct  of  apoellant's  busi- 
ness; but  when  plaintiff  voluntarily  took 
passage  on  a  train  which  he  must  be  held  to 
have  known  would  not  convey  him  to  Ballin- 
ger, and  at  a  point  on  the  line  broke  the 
journey,  he  must  be  held  to  have  lost  his 
ri^t  to  enter  another  train  and  to  be  carried 
to  Ballinger  on  the  original  contract,  as  fully 
as  would  he,  had  he,  on  the  28d  of  the  month. 
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eome  to  Brown wooa  on  the  regular  passenger 
train  bound  for  Ballinger,  and  stopped  over 
at  Brownwood  until  the  next  day. 

Cases  may  arise  in  which,  by  accident, 
misfortune,  fault  of  the  carrier,  or  the  mis- 
conduct of  employes  of  a  carrier  of  passen- 
gers, continuous  transit  may  be  interrupted 
without  fault  on  the  part  of  the  passenger, 
and  in  such  cases  the  passenger  may  be  en- 
titled to  resume  his  journey,  and  to  be  trans- 
ported as  though  no  interruption  had  oc- 
curred ;  but  no  such  facts  exist  in  this  case. 
It  is  insisted  that  the  time  had  expired,  when 
plaintiff  was  expelled  from  the  train,  during 
which  he  was  entitled  to  travel  on  the  ticket, 
and  that  the  jury  should  have  been  so  in- 
structed and  if  the  continuity  of  the  journey 
had  not  been  broken  it  would  be  necessary 
to  decide  whether,  if  the  journey  was  begun 
on  Hppc*nnnt*s  ron<l  before  the  close  of  May 
^,  1»86,  plaiutiil  was  entitled  to  complete 


it  on  the  subsequent  day.  The  ticket  is  not 
found  in  the  transcript,— of  its  verbiage  we 
are  not  advised;  and,  in  view  of  the  fact 
that  the  question  already  considered  is  de- 
cisive of  this  appeal,  we  do  not  now  deem 
it  necessary  to  determine  whether  the  con- 
struction of  such  a  contract  as  the  petition 
describes  ousht  to  be  as  appellant  contends, 
which  would  require  the  journey  to  be  ended 
before  the  expiration  of  the  day  named  in 
the  contract  as  its  limit,  or  whether,  if  the 
passage  was  commenced  before  the  expiration 
of  that  day,  it  might  be  completed  by  con- 
tinuous passage  afterwards.  There  are  de- 
cisions placing  the  latter  construction  on  such 
contracts.  Landy  v.  CtrUral  Pac.  R,  Co,  60 
Cal.  191,  56  Am.  Rep.  100;  Auerbaeh  v. 
New  York  OmU.  <ft  ff.  B.  B.  Co,  69  N.  Y. 
281,  42  Am.  Rep.  290. 

For  the  errors  noticed  the  Judgment  will  b$ 
revenedf  and  the  cause  remanded. 
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1 .   A  court  of  equity  has  no  Jurisdiction 

to  re  form  m,  will* 
1B«   A  devise  of  land  in  the  ''northwest** 


quarter  of  a  certain  aeetion  of  ^and  can* 
not  be  shown  by  parol  evideooe  to  mf^ia  tAui  ia 
the  southwest  quarter,  as  4Uoh  a  n^ioge  urould 
amount  to  a  reformatloa  of  the  wlU. 

(March  28,  1899.) 

APPEAL  by  defendant  from  a  decree  of  the 
Circuit  Court  for  Madison  Couoiy  dismiss- 
ing her  cross-bill  and  granting  the  relief  prayed 


Note.— Parol  evidence  of  mietake  in  description  of 

layul  deviaed. 

The  Enfrlisb  authorities  from  a  very  early  date 
bav«j  griven  Fanctiou  to  the  priociple,  that  parol 
«viueDce  16  adinlssibie  to  correct  a  mistake  in  the 
deifcription  of  either  laod  devised  or  personal  prop- 
•eny  bequenthod.  Selwood  v.  Mildmay,  8  Ves.  Jr. 
.£06:  1>oev.  Huthwalte,  8  Barn.  &  Aid.  832;  MosJey 
V.  Masafiy^  8  Bast,  149:  Thomas  v.  Thoxcaa,  6  T.  K.  671; 
Doe  V.  Oxen  den,  8  Taunt.  147;  Doe  v.  Hiscocks,  5 
Jfees.&W.3G3:  Miller  v.Trayer8,8Bin8r.S44;  Good- 
title  V.  Southern,  1  Maule  &  S.  299;  Hodgson  ▼.  Hodsr- 
«on.  2  Tern.  fi0.i;  Lingren  v.  Lingren,  9  Beav.  868; 
BeuumoDt  v.  Fell,  2  P.  Wms.  140;  Day  t.  Trig,  1  P. 
Wms.  286. 

In  the  Federal  courts  it  is  an  established  canon 
of  interpretation,  applicable  alike  to  deeds,  written 
contracts,  and  testamentary  devises,  that  extrinsic 
or  parol  evidence  is  competent  for  the  purpose  of 
applying  the  writing  to  its  appropriate  subject- 
matter;  and  aU  ooiurts,  in  the  construction  of  a  will, 
•re  controlled,  as  to  the  admission  of  evidence,  by 
liberal  considerations.  Bradley  y.  Washington  A. 
-&  G.  Steam  Packet  Co.  88  U.  S.  18  Pet.  99.  10  L.  ed. 
77;  Doe  v.  Hiscooks,  6  Mecs.  &  W.  863;  Blake  y. 
Hawkins,  98  U.  S.  S25,  25  L.  ed.  141;  Maryland  y. 
Baltimore  &  O.  B.  Ck).  89  U.  S.  22  Wall.  112,  22  L.  ed. 
714;  BJake  v.  Doherty,  18  U.  S.  5  Wheat.  362, 5  L.  ed. 
100;  Smith  y.  Bell,  81  U.  S.  6  Pet.  75,  8  L.  ed.  S2o; 
Clarke  y.  Johnston,  85  U.  S.  18  Wall.  602, 21 L.  ed.  906: 
Atkinson  v.  Cummins,  50  (J.  S.  9  How.  485, 13  L.  ed. 
£!7:  Wilklns  y.  Allen,  60  U.  S.  18  Mow.  303,  15  L.  ed. 
aSS:  King  y.  Ackerman,  67  U.  S.  2  Black.  417, 17  L. 
«1. 2%:  Bred  y.  Merchants  Mut.  Ins.  Co.  of  Balti- 
more. 96  U.  8.  90, 24  L.  ed.  348. 
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Equity  has  Jurisdiction  to  oorreot  mistakes  in 
wills,  only  where  the  error  appears  upon  the 
face  of  the  will  itself,  so  that  both  the  mistake 
and  the  correction  can  be  ascertained  and  sup- 
plied by  the  context,  from  a  pUdn  interpreta- 
tion or  the  terms  of  the  instrument  as  it  stands.  A 
resort  to  extrinsic  eyidence  is  never  permitted 
either  to  show  a  mistake  or  to  ascertain  the  correc- 
tion. Mistakes  which  can  be  thus  corrected  may 
be  ill  the  names  of  legatees  or  devisees,  in  the  de- 
scription of  property,  or  in  other  terms.  2  Pomeroy, 
Bq.  Jur.  0  8n,  citing  Re  Aird's  Bstate,  L.  B.  12  Ch. 
Diy.  201;  Whitfield  y.  Langdale,  L.  B.  1  Gh.  Diy. 
61:  Barber  y.  Wood,  L.  B.  4  Cb.  Diy.  886;  Newman 
V.  Piercey,  L.  R.  4  Ch.  Diy.  41;  Wilson  y.  Morley,  L. 
R.  6  Ch.  Diy.  776:  Travers  y.  Blundell,  L.  R.  6  Cb. 
Diy.  436;  Homer  y.  Homer,  L.  R.  8  Ch.  Div.  758; 
Garland  y.  Beverley,  L.  R.  9  Ch.  Div.  213;  l2eNunn*ft 
TruBcs,  L.  R.  19  Eq.  881;  Farrer  y.  St.  Catharine's 
College,  I*  R.  16  Eq.  19;  Hard  wick  y.  Hardwick,  L. 
R.  16  Eq.  168:  McKechnie  y.  Vauirhan,  L.  R.  15  Eq. 
289;  Re  Ingle's  Trusts,  L.  R.  11  Eq.  578;  Hall  y. 
Lietob,  L.  R.  9  Eq.  876:  Box  y.  Barrett,  L.  R.  8  Eq. 
244;  Hart  y.  Tulk,  2  DeG.  M.  &  G.  800;  Campbell  y. 
Bouskell,  27  Beav.  825;  Taylor  y.  Richardson,  2 
Drew.  16;  Snyder  y.  Warbasse,  11  N.  J.  Eq.  463; 
Wood  y.  White,  83  Me.  840, 52  Am.  Deo. 654;  Jackson 
y.  Piivne,  2  Met.  (Ky.)  667;  Goode  y.  Goode,  22  Mo. 
518,  66  Am.  Dec.  630:  Trexler  y.  Miller,  41  N.  C,  248: 
Johnson  v.  Hubbell,  10  N.  J.  Eq.  332, 66  Am.  Dec. 
773;  Yotas  y.  Cole,  54  N.  C.  110;  McAlister  y.  Butter- 
fleld.  31  Ind.  25;  Erwin  v.  Hamner,  27  Ala.  296;  Ma- 
chem  y.  Machem,  28  Ala.  374;  Nutty.Nutt,lFreem. 
Ch.  128. 

A  court  may  look  beyond  the  face  of  the  will 

21 


See  also  26  L.  R.  A.  370;  23  L.  H.  A.  149. 


822 


Illinoib  Bufbbmb  Goubt. 


Mar.^ 


for  by  the  bill  In  a  salt  to  obtain  partition  of 
certain  ]and.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Happy  A  TravouB,  for  appel- 
lant: 

It  is  presumed  that  a  testator,  when  be  makes 
and  publishes  his  will,  intends  to  dispose  of 
bis  whole  estate,  unless  the  presumption  is  re- 
butted by  its  provisions,  or  evidence  to  the 
contrary. 


Hiagins  y.  Ihoen,  100  TSL  654;  Smith  y. 
8mith,  17  Gratt.  268;  /rtn'n  y.  2kLns,  16  W. 
Va.  646. 

When  it  Is  shown  that  the  description  of  the 
subject  of  the  devise,  as  it  appears  on  the  face 
of  the  will,  is  false  in  part,  courts  may  look 
beyond  the  words  of  the  will, — may  place 
themselves  in  the  position  occupied  by  the  tes- 
tator when  he  executedthe  will,— ancf  with  the 
aid  of  extrinsiq  evidence,  view  the  testator's 


where  there  is  an  ambiguity  as  to  the  person  or 
property  to  which  it  is  applicable,  but  not  to  en- 
lar^  or  diminish  the  estate  devised.  Klag  v.  Ack- 
erman,  07  U.  8.  S  Black,  417, 17  L.  ed.  298. 

** As  a  latent  amblg^uity  is  only  disclosed  by  extrin- 
sic evidence.  It  may  be  removed  by  extrinsic  evi- 
dence. Such  an  ambiguity  may  arise  upon  a  will, 
either  when  it  names  a  penon  as  the  object  of  the 
gift,  or  a  thing  as  the  subject  of  it,  and  there  are 
two  persons  or  things  that  answer  such  name  or 
description;  or,  secondly,  it  may  arise  when  the 
will  contains  a  misdescription  of  the  object  or  sub- 
ject, as  where  there  is  no  such  person  or  thing  in 
existence,  or,  if  in  existence,  the  person  is  not  the 
one  intended,  or  the  thing  does  not  belong  to  the 
testator.  The  first  kind  of  ambiguity,  where  there 
are  two  persons  or  things  equally  answering  the 
description,  may  be  removed  by  any  evidence  that 
voiJiX  have  that  effecL  1  Jarman,  Wills.  370;  Hawkins, 
9. 10."    Patch  v.  White,  117  U.  8. 240, 20  L.  ed.  860. 

From  the  earliest  period  in  the  history  of  testa- 
mentary law,  there  has  been  manifested  a  disposi- 
tion to  apply  a  more  favorable  construction  to 
wills  than  to  ordinary  legal  instruments.  Regret 
has  sometimes  t)een  expressed  at  the  disposition 
thus  manifested,  but  the  courts  have  nevertheless 
continued  to  countenance  that  line  of  Judicial  pol- 
icy. It  must  therefore  be  accepted  and  acted  upon 
as  an  established  rule  of  construction  at  the  present 
time,  develandv.  Spilman,  26Ind.06;  Brownfleld 
V.  Brownfleld,  12  Pa.  186;  Wllkins  v.  Allen,  60  IT.  8. 
18  How.  885, 16  L.  ed.  886. 

0*Hara,  in  his  work  on  the  Interpretation  of 
Wills,  on  page  874,  concludes  his  review  of  void  tes- 
tamentary gifts  as  follows:  *^ne  question  whether 
an  uncertainty  of  the  description  of  the  subject  or 
object  of  a  gift  by  will  can  be  cured  or  not  by 
parol,  resolves  itself  into  the  ulterior  inquiry.  Is 
the  ambiguity  so  patent  as  that  the  testator  shows 
that  he  was  aware  of  it,  and  that  he  was  leaving  a 
part  of  his  will  undeclared  in  writing?  As  this  is 
very  rarely  the  case,  it  follows  that  at  the  present 
day  hardly  any  case  of  uncertain  or  erroneous  de- 
scription in  a  will  can  occur  which  may  not  be 
remedied  by  parol.*' 

Where  the  description  of  the  subject-matter  of 
the  devise  is  mistakea,  parol  evidence  has  been  ad- 
mitted to  aid  the  construction,  by  showing  to  what 
the  testator  must  have  referred.  As  where,  on  a 
devise  of  a  house  and  lot  in  Fourth  street,  Phila- 
delphia, it  appeared  the  testator  bad  no  property 
in  Fourth  street,  but  did  own  a  house  and  lot  in 
Third  street.  In  that  city,  it  was  held  such  property 
passed  under  the  devise.  And  where  the  devise 
was  of  **thirty-six  acres,  more  or  less  of  lot  87  in 
the  second  division  in  Barnstead."  and  there  was 
jio  such  lot  in  the  second  division  in  that  town,  but 
the  testator  owned  a  portion  of  lot  87  in  that  divis- 
ion, it  was  held  to  pass  under  the  devise.  1  Red- 
fiold,  WlUs,  p.  684,  citing  Allen  v.  Lyons.  2  Wash. 
C.  C.  475;  Rlggs  v.  Myers,  20  Mo.  289;  aeveland  v. 
Bpilman,  25  Ind.  06:  Winkley  v.  Kalme,  82  N.  H. 
288;  Kedfleld.  Am.  Gases  on  Wills,  547.  See  also  Jack- 
son v.  Goes,  18  Johns.  518, 7  Am.  Dec.  899;  Pritchard 
V.  Hicks,  1  Paige,  270,  2  L.  ed.  643;  PInson  v.  Ivey, 
1  Yerg.  296;  Wusthoff  v.  Dracoiirt,  8  Watts,  248; 
Gass  V.  Ross,  8  Bneed,  211;  Doe  v.  Roe,  1  Wend.  541; 
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Storer  v.  Freeman,  6  Mass.  440.  4  Am.  Deo.  165: 
Watson  V.  Boyiston,  5  Slass.  417;  Tudor  v.  Terrel,  2 
Dana,  49;  Hand  v.  Hoffman,  8  N.  J.  L.  86:  Brecken- 
ridge  V.  Duncan,  2  A.  K.  Marsh.  61;  Haydon  v. 
Swing,  1 B,  Mon.  118;  Capel  v.  Bobarts,  8  Hagg. 
Eocl.  166. 

BIsewhere  the  same  author  says:  "The admis- 
sion of  parol  evidence  in  regard  to  wills  is  essential- 
ly the  same  as  that  which  prevails  in  regard  to 
contracts  generally.  It  can  be  received  to  show 
the  Intention  of  the  testator,  and  especislly  to  en- 
able the  court,  where  the  question  arises,  to  give 
his  language  such  an  Interpretation  as  it  is  reason- 
able to  presume,  from  the  circumstances  in  which 
he  was  placed,  he  intended  it  should  receive,  or  to 
put  the  court  in  the  place  of  the  testator.**  1  Red- 
field.  Wills,  496:  Scott  v.  Neeves,  77  Wis.  805. 

'The  law  is  not  so  unreasonable  as  to  deny  to  the 
reader  of  any  instrument  the  same  light  which  the 
writer  enjoyed.**  Wigram,  Wills,  p.  161;  Gilmer  v. 
Stone,  120  U.  8. 58ft,  80  L.  ed.  784. 

The  reasoning  which  sustains  the  admission  of 
parol  evidence  to  correct  a  misdescription  as  to  the 
particular  individual  intended  in  a  bequest  would 
seem  to  apply  with  equal  force  when  such  evi- 
dence Is  introduced  for  the  purpose  of  determin- 
ing the  particular  piece  of  property  devised. 
Thus  a  mere  misdescription  of  the  legatee  does  not 
render  the  legacy  void,  unless  the  ambiguity  is 
such  as  to  render  it  impossible,  either  from  the  will 
or  otherwise,  to  ascertain  who  was  intended  as  the 
object  of  the  testator*s  bounty.  Smith  v.  Smith,  4 
Paige,  2n,  8  L.ed.  482. 

In  Button  v.  American  Tract  Soc.,  23  Vt.  886,. 
neither  of  the  claimants  answered  the  desoription, 
and  neither  came  any  nearer  to  it  than  the  other,, 
but  the  will  was  construed  with  the  aid  of  ex- 
trinsic circumstances.  St.  Luke*s  Home  for  L  C 
F.  V.  Aged  Indigent  Females  Asso.  52  N.  Y.  191. 

And  it  has  been  held  that  when  the  will  oontalna 
two  inconsistent  descriptions  extrinsic  evidence 
may  be  resorted  to  to  ascertain  which  is  the  true 
description;  and  where  there  is  a  latent  ambiguity, 
as,  if  the  object  of  the  teetator*s  bounty  or  subject 
of  disposition  is  described  in  terms  applicable  in- 
differently to  more  than  one  person  or  thing  evi- 
dence is  admissible  to  prove  which  of  the  persons 
or  things  was  intended,  including  declarations  of 
the  testator.  Gary  *s  Probate  Law,  0  645,  citing  Oase 
V.  Young,  8  Minn.  209;  Morgan  v.  Burrows,  45  Wis. 
211;  Sydnor  v.  Palmer,  29  Wis.  228;  1  Bedfield, 
Wills,  chap.  9,  «  4;  2  Williams,  Bxrs.  pt.  8,  bk.  3, 
chao.  2,  8  1;  2  Jarman,  Wills,  762. 

The  purpose  for  which  extrinsic  evidence  may 
be  legitimately  admitted  is  not  to  add  to  or  vary, 
or  ordinarily  to  explain,  the  literal  meaning  of  tht 
terms  of  the  will,  or  to  give  effect  to  what  may  be 
supposed  to  have  been  the  unexpressed  intention 
of  the  testator,  but  to  connect  the  instrument  witlk 
the  extrinsic  facts  therein  referred  to,  and  to  place 
the  court,  as  nearly  as  may  be,  in  the  situation  oc- 
cupied by  the  testator,  so  that  his  intention  may 
be  determined  from  the  language  of  the  Instru- 
ment, as  it  is  explained  by  the  extrinsic  facts  and 
circumstances.  Dougherty  v.  Rogers,  8  L.  R.  A. 
847,  119  Ind.  254,  citing  Greenpolnt  Sugar  Go.  v. 
Whitin,  69  N.  Y.  828,  836.  F.  8.  R. 
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nffftirs  as  he  vlewea  them,  in  order  to  deter- 
mine the  intention  of  the  testator  from  the  hin- 
gviVLge  of  the  will,  after  excluding  what  is 
shown  to  be  false. 

Decker  v.  Decker,  10  West.  Bep.  844,  121  TIL 
341;  Moreland  y.  Brady,  8  Or.  803,  84  Am. 
Rep.  581:  Morgan  y.  Burr<ne$,  45  Wis.  211,  80 
Am.  Rep.  717. 

A  latent  ambiguity  may  arise  when  the  will 
contains  a  misdescription  of  the  subject,  as 
where  the  subject  as  literally  described  does 
not  belong  to  the  testator;  and  as  this  am- 
biguity only  appears  from  extrinsic  eYideoce, 
it  may  likewise  be  removed  by  extrinsic  evi- 
dence. 

JPatch  V.  White,  117  U.  S.  210,  29  L.  ed.  SCO; 
Decker  y.  Decker,  10  West.  Rep.  844, 121  IlL 
841. 

That  the  court,  in  construing  the  will,  may 
occupy  the  testator's  position  when  he  made  it, 
evidence  of  the  state  of  testator's  family;  the 
state  of  his  property;  Uie  relations  of  the  testa- 
tor with  those  claiming  the  property,  whether 
friendly  or  otherwise;  the  state  of  his  mind 
and  feelings  toward  them;  as  to  whether  rea- 
sons existed  for  preferriog  some  to  others;  and 
in  short  of  all  collateral  facts  and  circumstan- 
ces which  will  enable  the  court  to  see  and  feel 
as  the  testator  then  saw  and  felt  in  regard  to 
his  affairs  and  those  now  claiming  his  bounty, 
— is  admissible. 

Q}tton  Y.  Smithwick,  66  Me.  860:  Decker  y. 
Decker,  10  West.  Rep.  844, 121  Dl.  841;  SmiiA 
Y.  Smith,  4  Paige,  271,  8  L.  ed.  482;  AUen  y. 
Lyons,  2  Wash.  0.  C.  475;  WinkUy  y.  Kaime, 
82  N.  H.  268;  Black  v.  Richards,  05  Ind.  184; 
Vernor  y.  Henry,  8  Watts,  885;  Moreland  v. 
Brady,  8  Or.  808,  84  Am.  Rep.  581. 

Where  there  is  a  latent  ambiguity  in  the  de- 
vise, the  descriptive  words  of  the  subject  of  the 
devise  being  in  part  false,  if,  after  striking  so 
much  of  the  description  as  is  false  enough  re- 
main in  the  will,  interpreted  in  the  light  of 
surrounding  circumstances  when  the  will  was 
made,  to  identify  the  premises,  the  devise  will 
be  good. 

Merrick  y.  Merrick,  87  Ohio  St.  126, 41  Am. 
Rep.  498;  Moreland  v.  Brady,  8  Or.  808,  84 
Am.  Rep.  681;  Patch  v.  W/iiU,  117  U.  S.  210, 
29  L.  ed.  860;  Decker  v.  Decker,  10  West.  Rep. 
844,  121  HI.  841 .  and  authorities  there  oiled. 

Messrs-  E«  F.  Springier  and  Wise  Sb 
Davis  for  appellees. 

Balley»  /.,  delivered  the  opinion  of  the 
court: 

On  the  19th  day  of  August,  1887,  John  Volz 
died,  leaving  him  surviving  his  widow  and  nix 
children,  five  sons  and  one  daughter,  and  also 
leaving  a  last  will  and  testament,  as  follows: 

•*T,  John  Volz,  of  Alhambra,  county  of 
Madison,  and  state  of  Illinois,  farmer,  being  of 
sound  mind,  memory,  and  understanding,  do 
make  and  publish  this,  my  last  will  and  testa- 
ment (hereby  revoking  and  making  void  all 
former  wills  by  me  at  any  time  heretofore 
made):  (1)  I  wish  my  funeral  expenses  and 
debts,  if  any,  paid  at  an  early  day.  (2)  I  give, 
bequeath,  and  devise  to  my  wife,  Barbara 
Tolz,  all  my  personal  estate,  of  every  nature 
and  kind,  wherever  situated,  during  her  nat- 
ural lifetime.  (8)  I  give,  bequeath,  and  devise 
to  my  oldest  son,  John  Volz,  four  hundred 
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dollars  ($400.00),  to  him  paid  by  my  son  Jo- 
seph Volz,  as  hereinafter  mentioned.  (4)  Igive 
and  bequeath  and  devise  to  my  son  Peter  volz, 
one  thousand  dollars  ($1,000),  to  him  paid  bv 
my  son  Joseph  Volz,  as  hereinafter  mentioned. 

(5)  I  give,  bequeath,  and  devise  to  my  son  Fritz 
Yolz  five  ($5.00)  dollars,  to  him  paid  by  Bar- 
bara Yolz,  his  mother,  out  of  the  personal 
property,  as  hereinafter  mentioned.  (6)  I  give, 
bequeath,  and  devise  to  mv  son  Joseph  Vols 
my  homestead  of  ninety  (90)  acres,  described 
as  follows,  to  wit:  The  south  one  half  of  the- 
northwest  quarter,  containing  eighty  acres 
more  or  less,  and  also  ten  (10)  acres  off  of  the 
north  side  of  the  north  one  half  of  the  south- 
west quarter,  adjoining  the  south  one  half  of 
the  northwest  quarter,  all  in  section  No.  six- 
teen (16),  township  No.  five  (5),  ran^  No.  six 

(6)  west  of  the  third  principal  meridian.  Madi* 
son  county  and  state  of  Illinois.  My  said  son 
Joseph  Yolz  to  pay  my  said  son  John  Yolz 
four  hundred  dollars,  and  also  my  said  son  Jo- 
seph Yolz  to  pay  my  said  son  Peter  Yolz  one 
thousand  dollars,  within  two  vears  after  my 
death  and  that  of  my  wife,  Barbara  Yolz.  (7> 
I  give,  bequeath,  and  devise  to  my  son  Adam 
Yolz  five  dollars  ($5.00),  to  him  paid  by  Bar- 
bara Yolz,  his  mother,  out  of  the  personal 
property.  (8)  I  give,  bequeath,  and  devise  to 
my  daughter,  Elizabeth  Bingel,  seventy  (70) 
acres  off  of  the  south  side  of  the  north  one  half 
of  the  northwest  quarter  of  section  No.  sixteen 
(16),  township  No.  five  (5),  range  No.  six  (6) 
W.  of  third  principal  meridian,  county  of  Mad- 
ison and  state  of  Illinois.  (9)  My  wife,  Bar- 
bara Yolz,  to  retain  or  hold  her  dower  in  the 
real  estate  during  her  natural  lifetime,  receiv- 
ing the  rent  from  said  real  estate,  and  to  pay 
the  taxes.  After  her  death  the  before-described 
real  estate  to  remain  as  hereinbefore  men- 
tioned. In  witness  whereof  I  have  signed  and 
published  and  declared  this  instrument  my 
will,  at  Alhambra.  county  of  Madison,  Illinois, 
this  18th  day  of  August,  A.  D.  1887.  Jolin 
Yolz.    [Seal  ]" 

The  testator,  at  the  time  of  his  death,  was 
the  owner  of  160  acres  of  land  in  Madison 
county,  being  the  S.  i  of  the  N.  W.  J,  and  the 
N.  i  of  the  S.  W.  J,  of  section  16,  township  5 
N.,  of  range  6  W.  At  that  time  he  did  not 
own,  and  so  far  as  appears  never  had  owned, 
the  70  acres  off  from  the  S.  side  of  the  N.  i  of 
the  N.  W.  \  of  said  section  16,  which  by  said 
will  was  devised  to  his  daughter^  Elizabeth  or 
Lizzie  Bingel.  Said  daughter  now  insists  that, 
by  mistake  of  the  draughtsman  who  drew  up 
the  will,  the  word  ''northwest"  was  inserted 
instead  of  the  word  "southwest"  in  the  devise 
to  her;  and  that  in  view  of  the  remaining  lan- 
guage of  the  will,  and  of  the  circumstances 
surrounding  its  execution,  it  should  be  con- 
strued as  devising  to  her  the  S.  70  acres  of  the 
N.  i  of  the  8.  W.  J  of  said  section. 

Three  of  the  brothers  of  said  Lizzie  Bingel 
executed  to  her  a  quitclaim  deed  of  the  S .  70 
acres  of  the  N.  i  of  the  S.  W.  |  of  said  section, 
reciting  in  said  deed  that  it  was  "made  for  the 
purpose  of  removing  the  latent  ambiguity  in 
said  will  caused  by  using  the  word  'northwest' 
instead  of  'southwest'  in  describing  said  land 
in  said  wiU."  The  widow  of  the  testator  hav- 
ing died,  the  two  other  brothers,  Frederick 
and  Adam  Yolz,  filed  their  bill  against  their 
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three  brothers  and  their  sister,  Lizzie  Binsel, 
for  a  partition  of  said  S.  70  acres  of  the  a,  i 
of  the  8.  W.  ^  of  said  section,  alleging  that 
said  tract  was  intestate  estate,  and  that  upon 
the  death  of  their  father  It  descended  to  his  six 
children  as  tenants  in  common. 

The  three  brothen  who  had  quitclaimed  to 
their  sister  filed  a  disclaimer.  Lizzie  Bingel 
answered,  and  filed  her  cross-bill,  alleging  that 
said  John  Yolz,  being  the  owner  in  fee  of  the 
70  acres  off  from  the  8.  side  of  the  N.  i  of  the 
8.  W.  i  of  said  section,  by  hii  last  will  and 
testament  devised  the  same  to  her,  by  the  des- 
ignation and  description  of  '*  seventy  acres  off 
of  the  south  side  of  the  north  one  half  of  Uie 
northwest  quarter  of  section  number  sixteen," 
«ta :  that  said  John  Yolz,  at  the  time  of  mak- 
ing said  will,  was  the  owner  in  fee  of  the  160 
4u:res  of  land  first  above  described,  and  no  other 
real  estate,  and  that  by  said  will  he  devised  all 
of  his  real  estate,  except  said  70  acres,  to  Jo- 
seph Yolz;  that  at  the  time  of  making  said  will 
he  did  not  own,  or  suppose  he  owned,  or  ex- 
pect to  become  the  owner  of,  any  interest  in 
the  tract  to  which  the  devise  to  said  Lizzie 
Bingel,  taken  literally,  would  apply,  and  that 
he  intended,  bv  said  will,  to  dispose  of  all  hi'» 
estate,  real  and  personal,  and  supposed  he  had 
done  so;  that  during  his  lifetime  he  was  a 
farmer,  and  cultivated  said  160  acres  of  land 
.owned  by  him;  that  said  Frederick  and  Adam 
'  Yolz,  long  prior  to  the  making  of  said  will, 
went  to  do  and  work  for  themselves,  and  re- 
fused to  stay  with  or  assist  their  father  in  the 
>  cultivation  and  management  of  said  Innd,  or 
otherwise,  and  were  disposed  to  be  disobedi- 
•  ent,  shiftless,  and  of  unsteady  habits,  and  to 
.  act  in  all  things  against  their  father's  wishes; 
that  John  and  Peter  Yolz,  two  of  the  other 
sons,  also  left  their  father  a  few  years  prior  to 
his  death,  and  went  to  do  and  work  for  them- 
selves, and  were,  at  the  time  of  making  said 
will  residing  in  and  engaged  in  business  in  the 
state  of  Kansas;  that  Joseph  Yolz,  the  remain- 
ing son,  and  the  complainant  in  the  cross- bill, 
aluiough  being  past  their  majority,  remained 
with  their  father  and  mother,  and  assisted, 
worked,  and  cared  for  them  up  to  the  time  of 
their  respective  deaths,  and  that,  for  a  number 
of  years  prior  to  the  death  of  said  John  Yolz, 
said  Joseph  Yolz  and  the  complainant  were  the 
•only  chUoren  who  remained  with  or  did  any- 
thing for  their  said  paients;  that  said  last  will 
and  testament  was  written  by  Charles  Reudy, 
as  draughtsman,  at  the  request  of  John  Yoiz, 
and  that,  as  a  part  of  the  instructions  from  said 
John  Yolz,  said  draughtsman  was  eiven  the 
deeds  by  which  said  John  Yolz  held  the  land 
owned  by  him,  from  which  to  obtain  the  de- 
scription of  the  portions  of  said  land  to  be  de- 
vised to  Joseph  Yolz  and  to  said  complainant, 
respectively,  in  writing  said  will;  that  in  said 
deeds  said  lands  were  correctly  described,  but 
that  in  copying  said  description  therefrom 
into  said  will  said  draughtsman  erroneously 
«nd  unintentionally  wrote  the  word  "  north- 
west "  instead  of  "  southwest "  in  describing 
the  quarter  of  said  section  in  which  the  land 
•devised  to  said  complainant  lay,  which  error 
was  overlooked,  and  the  said  will  was  so  ex- 
ecuted, devising  said  70  acres  so  owned  by  said 
John  Yolz  to  uie  complainant  by  said  faultv 
description;  that,  while  on  the  face  of  the  will 
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the  sabject-matter  of  the  devise  is  clear,  yet, 
by  reason  of  the  premises,  there  arises  a  latent 
ambiguity,  and  a  cloud  is  thereby  cast  upon 
the  complainant's  title  to  said  land;  but  that, 
by  construing  said  will  in  the  light  of  surround- 
ing circumstances,  it  will  appear  that  said  de- 
vise referred  to  and  vested  in  the  complainant 
the  lands  owned  by  said  John  Yolz,  and  not 
devised  to  said  Joseph  Yolz,  and  had  reference 
to  no  other  land  or  interest  therein.  Said  cross- 
bill further  represented  that,  in  order  to  re- 
move any  ambiguity  or  uncertainty,  or  any 
cloud  upon  the  complainant's  title,  arising 
from  the  failure  of  the  testator  to  fully  and  ac- 
curately describe  said  land  devised  to  the  com- 
plainant, three  of  the  complainant's  brothers 
had  executed  to  the  complainant  a  quitclaim 
deed  of  said  land,  with  the  proper  description. 
Said  crossbill  prays  that  evidence  be  h^ard 
touching  the  matters  therein  alleged,  and  in 
aid  of  the  construction  of  said  will,  and  that 
the  court  examine  the  language  of  the  devise 
to  the  complainant  in  connection  with  the  facts 
alleged,  and  construe  and  interpret  its  mean- 
ing in  the  light  of  surrounding  circumstances 
at  the  time  the  will  was  made,  and  determine 
and  define  what  lands,  if  any,  the  complain- 
ant took  by  said  devise,  and  what  land  was  re- 
ferred to  and  intended  by  the  languai;e  there 
used:  and  decree  that  said  will,  by  the  langua.i^ 
employed,  devised  to  the  complainant  the  said 
70  acres  off  from  the  8.  side  of  the  N.  i  of  the 
8.  W.  i  of  said  section,  and  that  said  land  is 
the  property  of  the  complainant,  and  that 
complainants  in  the  original  bill  have  no  in- 
terest therein  or  title  thereto. 

Frederick  and  Adam  Yolz  answered  deny- 
ing the  equities  of  the  cross-bill;  and,  the 
cause  coming  on  to  be  heard  on  pleadings  and 
proofs,  evidence  was  introduced  by  the  com- 
plainant in  the  cross-bill  substantially  support- 
ing the  allegations  therein  contained;  and,  on 
consideration  of  the  pleadings  and  evidence, 
the  court  entered  a  decree  dismissing  the  cross- 
bill for  want  of  eouity,  and  awarding  partition 
of  said  70  acres  oi  land  in  accordance  with  the 
prayer  of  the  original  bill,  f^om'tliat  decree 
said  Lizzie  Bingel  now  appeals  to  this  court. 

The  counsel  for  the  appellanl,  while  admit- 
ting that  equity  will  not  entertain  a  bill  to  re- 
form a  will,  seems  to  us  to  be  seeking  to 
accomplish  essentially  the  same  thing  under 
the  guise  of  an  attempt  to  construe  the  will. 
It  is  admitted  that  the  terms  of  the  devise  to 
the  appellant,  on  their  face,  are  clear  and 
unambiguous,  and  that  they  accurately  describe 
a  tract  of  land  in  existence,  and  capable  of 
beins:  readily  identified,  and  which,  if  the  tes- 
tator had  owned  it,  would  have  passed  lo  the 
appellant  by  the  terms  of  the  will.  But  it  is 
insisted  that,  when  extrinsic  evidence  is  ap- 
plied to  the  devise,  a  latent  ambiguity  is 
raised,  and  that  such  evidence  may  therefore 
be  resorted  to  for  the  purpose  of  exphiiuiug 
the  ambiguity  and  showing  what  land  the  tes- 
tator iuteuded  to  devise  to  the  appellant.  The 
purpose  of  construction,  as  applied  to  wills,  is 
unquestionably  to  an  ive.  if  possible,  at  the  in- 
tention of  the  testator;  but  the  intention  to  be 
sought  for  is  not  that  which  existed  in  the 
mind  of  the  testator,  but  that  which  is  ex- 
pressed by  the  language  of  the  will.  While, 
in  attempting  to  construe  a  will,  reference  may 
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be  made  to  surrounding  circumstances,  for  the 
purpose  of  determining  the  objects  of  the  tes- 
tator's bounty,  or  the  subject  of  disposition, 
and,  with  that  view,  to  place  the  court,  so  far 
as  possible,  where  It  may  interpret  the 
language  used  from  the  standpoint  of  the  tea 
tator  at  the  time  he  employed  it,  still  the  rule 
is  inflexible  that  surrounding  circumstances 
cannot  be  resorted  to  for  the  purpose  of  im« 
porting  into  the  will  any  intention  which  is 
not  there  expressed. 

On  this  subject,  Mr.  Jarman  lays  down  the 
rule  as  follows:  "As  the  law  requires  wills, 
of  both  real  and  personal  estate  (with  an  in- 
considerable exception),  to  be  in  writing,  it 
cannot,  consistently  with  this  doctrine,  permit 
parol  evidence  to  be  adduced  either  to  contra- 
dict, add  to,  or  explain  the  contents  of  such 
will;  and  the  principle  of  this  rule  evidently 
demands  an  inflexible  adherence  to  it,  even 
where  the  consequence  is  a  partial  or  total  fail- 
ure of  the  testator's  intenaed  disposition;  for 
it  would  have  been  of  little  avail  to  require  the 
will  ab  ortgine  should  be  in  writing,  or  to  fence 
a  testator  around  with  a  guard  of  attesting 
witnesses,  if,  when  the  written  instrument 
faileil  to  make  a  full  and  explicit  disclosure  of 
his  scheme  of  disposition,  its  deficiencies  might 
be  supplied,  or  its  inaccuracies  corrected,  from 
extrinsic  sources.?    1  Jarm.  Wills,  409. 

This  court  has  long  been  committed  to  this 
doctrine.  This  question  arose  and  was  care- 
fully considered  in  KurUt  v.  Hibn&r,  55  IlL 
514.  There  a  devise  to  Elizabeth  Kurtz  de- 
scribed an  80-acre  tract  in  section  82,  and  a 
devise  to  James  Kurtz  described  a  40-acre  tract 
io  section  31.  Proof  was  offered  that  the  tes- 
tator, at  the  time  of  his  death,  owned  but  one 
80-acre  tract,  that  being  described  precisely  as 
was  the  devise  to  Elizabeth  Kurtz,  except  that 
it  was  in  section  88  instead  of  section  82;  and 
also  that  the  devisee  had  been  in  the  actual 
possession  of  said  tract  for  a  number  of  years, 
and,  upon  the  repeated  promise  of  the  testator 
in  his  lifetime  that  he  would  give  her  said 
tract,  she  had  made  valuable  and  lasting  im- 
provements thereon  at  her  own  expense.  Evi- 
dence was  also  offered  that  James  Kurtz,  at 
the  time  of  the  death  of  the  testator,  was  in 
actual  possession  of  the  40-acre  tract  as  the 
testator's  tenant,  and  that  the  draughtsman  of 
the  will  by  mistake  inserted  the  word  "one" 
after  the  word  '*  thirty,"  instead  of  the  word 
'*  two."  thus  devising  to  James  land  in  section 
81  Instead  of  section  82.  This  evidence  was 
excluded,  and  tbis  court,  in  sustaining  said 
ruling,  said :  "  The  law  requires  that  all  wills 
of  lands  shall  be  in  writing,  and  extrinsic  evi- 
dence is  never  admissible  to  alter,  detract  from, 
or  add  to  the  terms  of  the  will.  To  permit 
evidence,  the  effect  of  which  would  be  to  take 
from  a  will  plain  and  unambiguous  language, 
and  insert  other  language  in  lieu  thereof,  would 
violate  the  foregoing  well-established  rule. 
For  the  purpose  of  determining  the  object  of 
a  testator's  bounty,  or  the  subject  of  disposi- 
tion, parol  evidence  may  be  received,  to  enable 
the  court  to  identify  the  person  or  thing  in- 
tended. In  this  regard,  the  evidence  oaered 
afforded  no  aid  to  the  court.  The  devise  is 
certain  both  as  to  the  object  and  subject 
There  are  no  two  objects,  no  two  subjects." 
The  doctrine  of  this  case  has  been  repeatedly 
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approved  and  reaffirmed  in  subsequent  caseSi 
Thus,  in  Starkweather  ▼.  American  Bible  8oc., 
72  HI.  50,  it  was  said:  "The  courts  are  so 
strict  that  they  will  not  permit  the  terms  of  a 
will  to  be  altered,  even  when  the  deyisor  has, 
by  mistake,  misdescribed  the  land  in  a  devise, 
by  substituting  that  which  could  be  clearly 
proved  to  have  been  intended."  In  Bishop  v.. 
Morgan,  82  111.  861,  25  Am.  Rep.  827,  the  tes- 
tator was  the  owner  of  40  acres  of  land,  being 
the  8.  E.  i  of  the  N.  E.  i  of  a  certain  section, 
and  by  his  will  he  devised  to  his  son  the  8.  E. 
i  of  said  section,  "containing  40  acres  more  or 
less;"  and  it  was  held,  on  the  authority  of 
Kurtz  V.  ffibner,  ntpra,  that  the  mistake  in 
the  description  could  not  be  corrected  by  ref- 
erence to  extrinsic  evidence,  and  that  such 
correction  could  not  be  made  by  reference  to 
the  words,  "containing  40  acres,  more  or  less," 
used  in  the  will.  See  also  Heslop  v.  Gatton, 
71  HI.  528;  Emmert  ▼.  Rays,  89  111.  11;  Botoen 
Y.  Allen,  118  HI.  58,  55  Am.  Rep.  898;  Brad- 
leu  V.  BeeB,  118  111.  827,  55  Am.  Rep.  422; 
Decker  v.  Decker,  121  HI.  841,  10  West.  Rep. 
844. 

We  are  aware  that  other  courts  whose  opin- 
ions are  entitled  to  the  highest  consideration 
have  gone  considerably  further  than  we  have 
been  aisposed  to  do  in  holding  that  mistakes 
of  the  character  of  the  one  presented  here  con- 
stitute cases  of  latent  ambiguity  which  may 
be  explained,  and,  in  effect,  corrected  by  ex- 
trinsic eTidence.  It  cannot  be  denied  that  de- 
cisions which  so  hold  are  based  upon  reasona 
which  are  at  least  plausible,  and,  if  the  ques- 
tion were  a  new  one  in  this  state,  we  might 
feel  disposed  to  give  them  serious  attention. 
But  the  contrary  rule  has  long  been  in  force 
here,  and  has  become  a  rule  of  property,  and 
a  change  now  by  judicial  construction,  which 
must  necessarily  be  given  a  retroactive  opera- 
tion, would  have  the  effect  of  unsettling  titles  of 
very  considerable  value,  which  rest  upon  the 
rule  which  we  have  heretofore  laid  down.  We 
must  therefore  adhere  to  our  former  decisions, 
although,  in  particular  cases,  the  result  may  be 
to  defeat  the  real  intentions  of  testators,  which, 
by  mistake  of  those  charged  with  drafting 
Uieir  wills,  they  have  failed  to  adequately  ex- 
press. 

But  it  is  contended  that  the  real  intention  of 
the  testator  in  the  present  case,  as  shown  by 
the  extrinsic  evidence,  and  his  intention  as  ex- 
pressed in  the  language  of  the  devise,  may  be 
brought  into  harmony  by  rejecting  a  portion 
of  the  description  of  the  land  devised  as  re- 
pugnant, as  was  done  in  Decker  v.  Decker^ 
eupra.  The  rule  of  construction  here  referred 
to  is  the  one  indicated  by  the  familiar  maxim, 
faiea  demonHratio  non  nocet,  and  is  applicable 
alike  to  the  construction  of  deeds  and  wills. 
As  applied  to  deeds,  it  is  explained  by  Mr. 
Tiedeman  in  his  treatise  on  Real  Property,  as 
follows:  "It  is  a  Rreneral  rule  of  construction 
that  the  deed  should  be  so  construed  that  the 
whole  deed  may  stand  and  be  enforced.  If 
this  is  impossible,  and  the  description  contains 
several  elements  or  descriptions,  all  of  which 
are  necessary  to  the  identification  of  the  prop- 
erty intended  to  be  conveyed,  the  deed  will  be 
void  if  no  property  of  the  grantor  can  be  found 
which  will  correspond  with  every  part  of  the 
description.    But  if  the  intention,  as  gathered 
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from  the  deed,  dees  not  make  it  necessary  to 
satisfy  all  the  elements  of  tbe  description,  or  if 
parts  of  tbe  description  are  incousisttrnt  with 
the  other  parts,  and  enough  of  them  are  con- 
sistent to  identify  the  property  intended  by  the 
parties  to  pass,  whatever  is  repugnant  is  re- 
jected, ana  the  deed  is  enforced  under  this 
construction."    Tiedeman,  Real  Prop.  ^  829. 

DoubtJess  if  there  were  repugnant  elements 
in  the  description  employed  in  the  devise  in 
question,  and  if  the  description,  after  reject- 
ing a  repugnant  element,  were  complete  in  it- 
seff,  so  as  to  accurately  and  sufficiently  describe 
the  land  intended  to  be  described,  that  rule  of 
construction  misrht  be  adopted.  But  we  are 
unable  to  see,  and  the  ingenuity  of  counsel  has 
been  unable  to  point  out,  any  way  in  which 
that  rule  of  construction  can  be  applied,  so  as 
to  work  out  the  result  sought  to  be  attained. 
The  description  in  the  devise,  as  we  have  al- 
ready seen,  is  in  these  words:  ''Seventy  acres 
off  of  the  south  side  of  the  north  one  half  of 
the  northwest  quarter  of  section  No.  sixteen, 
township  No.  five,  range  No.  six  W.  of  the 
third  principal  meridian,  county  of  Madison 
and  State  of  niinois."  If  it  be  admitted  that 
there  are  repugnant  elements  in  this  descrip- 
tion, it  is  impossible  to  see  what  repugnant  ele- 
ment can  be  rejected  so  as  to  leave  a  description 
which  will  apply  to  the  land  which  the  appel- 
lant claims.  If  wejeject  the  words '  'northwest 
quarter,"  oi  "northwest,"  or  "north,"  what  re- 
mains does  not  applv  to  the  land  in  question. 
The  difficulty  of  the  aescription,  as  it  appears  in 
the  devise,  is  that  it  substitutes  "northwest"  for 
"southwest,"  and  the  correction  of  the  descrip- 
tion, so  as  to  make  it  apply  to  the  right  tract, 
requires,  not  only  that  one  of  these  words 
should  be  stricken  out.  but  that  the  other 
should  be  inserted.  It  involves  more  than 
construction;  it  requires  reformation;  and  in 
this  state,  at  least,  courts  of  equity  have  per- 
sistently refused  to  entertain  bills  to  reform 
wills. 

We  are  of  the  opinion  that  t?ie  decree  uas 
proper t  and  it  wiU  uiertfare  he  aprmed. 


Theodore  80NTAG   et   al.,  Plffi    in  Err,, 

t. 

Waltei    W    BIGELOW  et  al. 

( IIL ) 
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upon  a  parol  partition  to  establish  hli 
UUe. 
8.  A  master's  deed  in  partition  pro* 
ceeding^  is  sufficient  etAov  of  title  upon 
which  to  found  a  claim  to  advene  possession 
notwithstanding  the  proocedlnjrs  which  led  to 
the  sale  did  not  conform  to  the  law. 

8«  A  parol  partition  does  not  consti- 
tute color  of  title  for  the  purpose  of  adveras 
possession  against  the  co-tenant. 

4.  The  mere  receipt  of  rents  and  pajr. 
ment  of  taxes  by  a  tenant  in  common  Is  not 
a  sufBcfent  claim  of  advene  possession  as  against 
his  co-tenant. 

(June  18, 18B2.) 

ERROR  to  the  Circuit  Court  for  Monroe 
County  to  review  a  judgment  in  favor  of 
plaintiffs  in  an  action  brougnt  to  recover  pos- 
session of  certain  real  estate.    Bevereed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  H*  Clay  Horner  and  Geor^fo 
L.  Riesst  for  plaintiffs  in  error: 

As  the  partition  was  only  by  parol,  each  one 
on  the  parol  partition's  consummation  became 
seised  of  the  legal  title  to  one  half  of  his  al 
lotment,  and  had  only  the  equitable  title  to  the 
other  half.  As  an  equitable  title  will  not  sup- 
port ejectment  (Barrett  v.  Hinckley,  12  West. 
Kep.  7»2,  124  111.  86),  on  their  own  showing, 
defendants  in  error  would  be  entitled  to  judg- 
ment for  only  the  undivided  one  half  of  the 
land  sued  for. 

Oage  v.  Bisseil,  8  West.  Rep.  64,  119  RL 
805;  Shepard  v.  Binks,  78  111.  191 ;  Tomlin  ▼. 
JJUyard,  48  111.  802,  92  Am.  Dec.  118.  and 
cases  there  cited  as  to  effect  of  parol  partition; 
Freem.  Co-tenancy  &  Partition,  §  897:  Den  v. 
Longstreet,  18  N.  J.  L.  405;  Browne,  Stat.  Fr. 
S71. 

In  order  to  support  this  declaration  and 
judgment,  they  should  have  shown  '*  in  them- 
selves a  fee-simple  title  at  law,  as  contradistin- 
guished from  an  equitable  fee." 

Barrett  v.  Hinckley,  supra. 

The  legal  title  remains  unaffected  by  parol 
division. 

Tomlin  v.  Hilyard,  Oage  v.  Binsell,  Shepard 
V.  Binks,  and  Den  v.  Longstreet,  supra. 

As  to  the  payment  of  taxes  relied  on  by  the 
defendants  in  error,  it  is  stated  by  the  widow 
that  her  husband  paid  them  until  his  death 
and  she  paid  them  afterward.  Tbe  payment 
of  taxes  must  concur  with  tbe  color.    Tbe 


Nora— Parol  jHtrtUion  to  oive  legal  title  or  ecior  of 

tUle, 

The  novel  questions  presented  above  as  to  the 
effect  of  a  parol  partition  to  give  legal  title  or 
color  of  title  are  more  Intereetlnflr  than  difficult. 
A  contrary  decision  on  either  point  would  have 
been  surprising.  The  system  of  written  convey- 
ances and  records  of  land  titles  would  be  exoeed- 
inflriy  faulty  and  very  poor  protection  to  pur- 
ohasers  If  parol  agrreements  could  transfer  legal 
title  even  between  co-tenants. 

It  Is  different  however  as  to  the  effect  of  adverse 
possession,  since  possession  Itself  constitutes  no- 
tice to  third  persons.  In  states  where  color  of  title 
Is  not  essential  to  adverse  possession.  It  would  seem 
clear  that  a  parol  partition  would  be  sufficient  to 
Initiate  the  adverse  possession  of  co-tenants  as 
against  each  other  to  the  shares  partitioned  to 
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them  respectively.  To  hold  a  parol  partition  suf- 
ficient for  this  purpose  would  be  the  logical  effect 
of  the  principle  by  which  such  a  partition  when 
followed  by  actual  possession  Is  held  valid  as  a  de- 
fense or  by  way  of  estoppeL 

For  note  on  a  conveyance  by  a  co-tenant  by 
metes  and  bounds,  see  Benedict  v.  Torrent  (Mich.) 
11 L.  R.  A.  278. 

For  tbe  effect  of  an  a«rreementupon  a  parol  par- 
tition giving  a  right  of  one  to  enter  on  the  others 
portion  and  take  a  share  of  the  fruit,  see  Taylor  v> 
MUlard,  6  L.  R.  A.  667, 118  N.  T.  244. 

For  notes  on  color  of  title,  see  Oage  v.  Hamilton 
(IIL)  2  Ii.  R.  A«  612;  Cramer  v.  Clow  (Iowa)  9  Ii.  B. 
A.  772. 

For  notes  on  adverse  possession  as  between  oo- 
tenants,  see  Erck  v.  Church  (Tenn.)  4  L.  R.  A.  MS; 
Baker  V.  Oakwood  (N.  T.)  10  L.  R.  A.  887.    aA.B 
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color,  to  the  ezteEt  it  existed,  was  in  the  hein 
after  the  father's  death.  It  should  haTe  been 
paid  by  the  heirs  or  their  guardian.  The 
mother  is  not  the  custodian  of  the  heirs'  estate; 
the  has  nothing  to  do  with  it. 

Perry  v.  Carmichael,  95  IJl.  580:  Holme%  ▼. 
FiM^  12  111.  428:  Bav9on  v.  Fax,  65  HI.  200; 
Okickenng  ▼.  Failes,  26  111.  507. 

Mesars.  Hartaell  Sb  Sprig^»  for  defend- 
ants in  error: 

A  parol  partition  of  lands  between  tenants 
in  common,  carried  into  effect  b^  possession 
taken  by  each  party  of  his  share,  is  valid  and 
binding  on  the  parties  thereto  and  on  those 
claiming  under  them. 

Tomlin  ▼.  HUyani,  48  111.  800,  92  Am.  Dea 
118;  Oaffe  y.  BisitU,  8  West.  Rep.  54.  119  111. 
298;  Shepard  v.  RipJes,  78  111.  188;  Beat  v. 
Jinks,  18  West.  Rep.  287.  128  III.  447. 

As  boundary  lines  can  be  settled  by  parol 
agreement,  partition  of  lands  can  be  so  made 
by  tenants  in  common,  as  title  to  land  is  in- 
volved in  each  instance. 

CvtUr  ▼.  CaUiaon,  72  111.  118;  Kerr  ▼. 
Hitt,  75  Ul.  51 :  Bauer  v.  GoUmanhatuen,  65  111. 
499;  Mc. Samara  v.  Seaton,  82  111.  498;  Bloom- 
ington  v.  Bloominpton  Cemetery  Auo.  126  111. 
221;  Fiali^r  v.  Bennefioff,  11  West.  Rep.  82, 121 
Dl  426,  Orim  v.  Murphy,  110  III.  271. 

Color  of  title,  acquired  in  good  faith,  and 
payment  of  taxes  for  seven  successive  years, 
4iCcoiapauied  with  actual  possession  of  the  par- 
t»eb,  bh  in  this  case,  is  a  complete  bar. 

Bxnehman  v.  WheUtone,  23  111.  185;  Hale  v. 
Oiadfeld^,  52  Hi.  91,  Riternde  Co.  y.  Town§- 
htnd,  10  West  Rep.  578, 120  111.  9,  Aug.  Lim. 
§881 

A  right  to  laud  acquired  by  liuiitation  is 
affirm&tive  and  cac  be  enforced 

FauUin  y.  Hale,  40  111.  274. 

The  statute  of  seven  years'  limitation  does 
sot  require  that  the  possession  under  claim  and 
cokif  ol  title  should  be  continued  in  one  per- 
son; nor  that  the  same  person  shall  pay  all 
the  taxes  for  that  period;  taxes  may  be  paid 
by  the  administrator,  tenant,  trustee  of  a  ee$tui 
que  trutt,  or  by  those  having  or  succeeding  to 
&e  possession. 

Cdfleld  v.  Furry,  19  Dl.  188;  Chickering  v. 
Paile,  88  111   845. 

OraJgf, «/!,  delivered  the  opinion  of  the 
court: 

This  was  an  action  of  ejectment  brought 
by  Walter  W.  Bi^elow  and  Martha  Erueger, 
beirs-at-law  of  Walter  Bigelow,  Sr.,  de- 
ceased, against  Theodore  Son  tag,  to  recover 
the  W.  i  of  the  W.  fractional  %  of  section 
4,  townahip  8  S. ,  range  11  W.,  in  Monroe 
county,  containing  fifty-eight  acres.  On  a 
trial  of  the  cause  in  the  circuit  court  the 
plaintiffs  recovered  a  judgment  for  the  land 
described  in  the  declaration,  and  the  defend- 
ant sued  out  this  writ  of  error.  For  the 
purpose  of  establishing  title,  plaintiffs  read 
in  evidence  a  deed  dated  December  1,  1858, 
from  James  Moore  and  wife  to  N.  B.  Har- 
low, conveying  the  8.  W.  fractional  i  of 
section  4,  township  8,  range  11,  Monroe 
county;  also  a  deed  dated  January  7,  1857, 
from  K.  B.  Harlow  and  wife  to  Alfred  and 
Walter  Biffelow,  conveying  the  same  land. 
The  plaintnb  then  called  as  a  witness  Mrs. 
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Means,  who  testified  substantially  as  follows : 
*^  Walter  Bigelow  was  my  husband,  and  was 
the  son  of  Alfred  Bigelow,  and  was  the 
father  of  plaintiffs.  He  died  before  this 
suit  was  begun,  leaving  Ellen  and  Martha 
and  Walter  Bigelow,  his  children  and  heirs. 
Ellen,  the  oldest,  and  Martha,  were  by  a 
former  wife.  Walter  is  my  child.  Ellen 
is  dead.  Walter  Bigelow,  Sr.,  went  into 
possession  of  this  tract  of  land  in  1857.  He 
paid  the  taxes  till  he  died,  and  I  paid 
them  after  he  died  till  1868.  I  then  moved 
to  Missouri,  and  afterwards  returned  to  Ran- 
dolph county,  III.  Walter  Bigelow,  plain- 
tiff, was  bom  in  1862,  April  15.  Alfred 
Bigelow  and  Walter,  Sr.,  divided  this  land 
shortly  after  buying  from  Harlow.  I  mar- 
ried  Walter  in  1861,  after  the  land  was  divid- 
ed. Walter  took  the  west  part,  and  Alfred 
took  the  east  part.  Walter  built  house, 
well,  stable,  and  smokehouse  on  this  land 
soon  after  land  was  bought,  and  cleared 
twenty-five  acres.  There  was  a  dividing 
fence.  Walter  and  his  family  occupied  this 
land  until  1868,  and  paid  the  taxes." 

For  the  purpose,  we  presutne,  of  proving 
that  plaintiffs  and  defendant  claim  title 
through  a  common  source,  plaintiffs  read  in 
evidence  the  following  deeas :  A  deed  from 
Alfred  and  Walter  Bigelow  and  wives  to 
James  Cann,  of  February  5,  1858,  convey- 
ing S.  E.  comer  of  S.  W.  fractional  \  of 
section  4,  township  8,  range  11,  containing 
twenty-nine  acres.  Also,  deed  from  James 
Cann  to  R.  L.  Bigelow,  of  October  4,  1858, 
for  twenty-nine  acres,  in  last  deed.  Also, 
deed  from  S.  W.  Means  and  wife  to  Joseph 
McGregor,  of  November  16,  1870,  for  S.  W. 
fractional  ^  of  section  4,  township  8,  range 
11.  Also,  deed  from  J.  Robinson  and  wife 
to  R.  L.  Bigelow  of  Febmary  6,  1868,  for 
**our  interest  in"  same  land  as  last-mentioned 
deed.  Also,  deed  from  R.  L.  Bigelow  and 
wife  to  N.  B.  Harlow,  of  August  15,  1868, 
for  the  twenty-nine  acres  bought  by  him 
from  James  Cann,  (above;)  **aiso,  the  in- 
terest of  the  above-described  laud,  heired  by 
myself  and  wife;  and  also  the  interest 
deeded  me  by  John  Robinson  and  wife,  be* 
in^  the  interest  of  Alfred  Bigelow's  estate, 
heme  7}  acres,  the  last  two  interests;  the 
whole  tract  containing  116  acres."  Also, 
deed  from  Ezra  Bigelow  and  wife  to  A.  T. 
Cann,  of  April  26,  1865,  for  ^'all  my  inter* 
est  in"  said  8.  W.  fractional  i,  etc.  Also, 
deed  from  A.  T.  Cann  and  wife  to  B.  F. 
Masterson,  of  April  6.  1866,  for  *^all  my  in* 
terest  in"  said  8.  W.  fractional  i,  ^'it  being 
m^  interest,  and  that  I  purchased  of  Ezra 
Bigelow  and  wife,  being  7^  acres,  more  or 
less."  Also,  deed  from  N.  B.  Harlow  and 
wife  to  B.  F.  Masterson,  of  November  4, 
1865,  for  the  lands  deeded  grantors  by  R. 
L.  Bigelow,  (see  deed  above. )  Also  'deed 
from  B.  F.  Masterson  to  Theoidore  Sonta^, 
(defendant,)  of  March  1,  1867,  for  the  fol- 
lowing described  premises:  **twenty-nine 
acres  in  the  southeast  comer  of  the  southwest 
fractional  qr.  of  section  No.  4,  township 
No.  three  south,  range  No.  eleven  we^,  be« 
ing  the  same  conveyed  to  James  U.  Cann 
by  Alfred  Bigelow  and  others  on  the  15th 
day  of  February,  1858 ;  also  7^  acres  on  the 
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abo^e-descrlbed  fractional  section  hcired  bv 
R.  L.  Bigelow  and  John  Robinson  and  wife 
in  the  estate  of  Alfred  Bigelow,  deceased: 
and  also  seven  and  •(  acres  more  or  less  in 
the  above-described  fractional  qr.  of  the 
above-described  section  heired  by  Ezra  Bige- 
low and  A.  T.  Cann  in  the  estate  of  Alfred 
Bij?elow,  dec'd;  the  whole  tract  containing 
116  acres. " 

It  will  be  observed  that  the  plaintiffs  did 
not  establish  a  chain  of  title  from  the  United 
States,  but  the  title  under  which  thev  claim 
started  with  a  deed  from  James  Moore  to 
Harlow,  and  this  was  followed  by  a  deed 
from  Harlow  to  Alfred  and  Walter  Bigelow. 

While  these  two  conveyances  did  not  es- 
tablish title  in  Alfred  and  Walter  Bigelow, 
they  were,  however,  ^ood  color  of  title, 
which,  if  followed  with  seven  successive 
years'  possession,  and  payment  of  taxes, 
would  ripen  into  title  to  the  premises :  and, 
as  we  understand  the  position  of  plaintiffs, 
this  is  what  they  rely  upon  to  sustain  the 
judgment.  In  order  to  establish  title  under 
the  Act  of  1889,  three  things  are  requisite: 
Color  of  title,  seven  years'  possession  of  the 
premises,  and  seven  successive  years'  pay- 
ment of  taxes  by  the  person  in  whose  name 
tUe  color  of  title  stands.  It  may  be  re/^arded 
as  sufllciently  established  by  the  evidence 
that  Walter  Bigelow  went  into  possession  of 
the  land  in  controversy  in  1857.  He  con- 
tinued in  possession  and  paid  all  taxes  until 
his  death,  the  date  of  which  is  not  shown. 
It  occurred,  however,  before  the  seven  fears 
had  expired.  After  his  death,  his  widow 
and  children  remained  in  the  possession  of 
the  premises,  and  paid  all  taxes  until  l.*^, 
which  would  make  seven  years'  posssssion 
and  payment  of  taxes,  and  two  or  three  ye&rs 
to  spare.  But  the  question  arises  wheii^r 
Walter  Bigelow  and  his  heirs,  while  so  in 
possession,  and  while  paying  the  taxes,  bad 
color  of  title  to  the  entire  tract  fn  v)n- 
troversy.  Under  the  deed  from  Harlow  to 
Alfred  and  Walter  Bigelow,  it  is  plain  that 
Walter  Bigelow  acquired  color  of  title  only 
to  the  undivided  half  of  the  premises,  and 
upon  his  death  that  only  descended  to  his 
heirs,  the  plaintiffs,  and  it  nowhere  appears 
that  he  ever  received  any  other  deed  of  the 
premises,  or  any  part  thereof,  from  any 
person.  But  it  is  said  that,  after  Alfred  and 
Walter  Bigelow  received  a  deed  from  Har- 
low, they  made  a  parol  partition,  under 
which  Walter  took  the  west  half  and  Alfred 
the  east  half  of  the  premises  ccmveyed  to 
them,  and,  under  this  parol  partition,  Wal- 
ter became  vested  with  the  color  of  title  to 
the  west  half. 

It  is  no  doubt  tnie,  as  held  in  Tomlin  v. 
Eilyard,  48  111.  SOI,  92  Am.  Dec.  118,  and 
the  authorities  there  cited,  that  a  parol  par- 
tition between  tenants  in  common,  when  fol- 
lowed by  a  possession  in  conformity  there- 
with, will  so  far  bind  the  possession  as  to 
Sive  to  each  co- tenant  the  fights  and  inci- 
ents  of  an  exclusive  possession  of  his  prop- 
erty. But  can  a  parol  partition  be  treated 
as  a  deed,  and  is  it  sufficient  to  pass  the 
legal  title  or  color  of  title,  so  as  to  authorize 
the  party  claiming  under  it  to  maintain 
ejectment?    In  the  case  last  cited,  it  is  said, 
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while  the  legal  titK  might  not,  perhaps,  be 
considered  as  passing  by  such  parol  parti- 
tion, unless  after  a  possession  sufficiently 
long  to  justify  the  presumption  of  a  deed, 
yet  the  parol  partition,  followed  by  a  several 
possession,  would  leave  each  co-tenant  seised 
of  the  le^al  title  of  one  half  of  his  allot- 
ment, and  the  equitable  title  to  the  other 
half,  and  by  a  bill  in  chancery  he  could 
compel  from  his  co-tenant  a  conveyance  of 
the  le^l  title  according  to  the  terms  of  the 
partition. 

In  Shepard  ▼.  Rinks,  78  HI.  188,  a  parol 
partition  was  held  to  be  binding  on  the  par> 
ties,  and  a  possession  of  premises  under  a 
partition  of  that  character  was  held  to  be 
sufficient  to  defeat  an  action  of  ejectment. 

In  Bea  V.  Jenks,  123  111.  447,  18  West. 
Rep.  281,  in  a  proceeding  for  partition  and 
assignment  of  dower,  where  a  parol  partition 
of  a  certain  tract  of  land  had  been  made  be- 
tween a  brother  and  sister,  which  had  been 
acquiesced  in  for  a  period  of  thirty  five  years, 
it  was  held  that  the  sister  was  the  owner  of 
the  portion  allotted  to  her  at  her  death,  and 
that  her  husband  was  entitled  to  dower  there- 
in. 

Washburn  on  Real  Property,  p.  385,  lays 
down  the  rule  that  a  paiol  partition,  cannot 
be  effectual  unless  accompanied  by  deed,  on 
the  ground  that  the  Statute  of  Frauds  applies ; 
but  the  author  also  says,  where  a  parol  par- 
tition is  followed  by  a  possession  tn  con- 
formity with  such  partition,  it  will  so  far 
bind  the  possession  as  to  give  each  vso- tenant 
the  rights  and  incidents  oi  an  exclusive  pos- 
session of  his  property.  But  without  citing 
further  authorities  we  think  it  is  ptain, 
where  a  parol  partition  has  been  made,  and 
the  premises  occupied  according  to  the  par- 
tition by  the  respective  parties,  the  partition 
will  be  valid,  and  such  partition  may  be  set 
up  as  a  defense,  should  an  action  be  brought 
to  recover  the  possession,  in  violation  of  the 
parol  partition  and  a  bill  in  equity  may  be 
maintained  to  compel  a  deed.  But  in  an 
action  of  ejectment  the  plaintiff  must  re- 
cover, if  at  all,  on  a  legal  title,  not  upon  an 
equity ;  and  we  are  aware  of  no  case  which 
goes  so  far  as  to  hold  that  a  plaintiff  could 
treat  a  parol  partition  as  a  deed,  and  thus 
recover  upon  it  in  an  action  of  ejectment. 
We  entertain  no  doubt  that  plaintiffs  might 
maintain  a  bill  in  equity  for  a  deed,  or,  had 
they  been  in  possession  under  the  partition, 
they  could  have  relied  upon  it  as  a  defense ; 
but  having  lost  the  possession,  we  do  not 
think  they  can  in  ejectment  rely  upon  a 
parol  partition  to  establish  their  title  to  th& 
premises  involved.  From  what  has  been 
said,  it  follows  that  plaintiffs  recovered  the 
entire  premises  described  in  the  declaration, 
when  they  were  only  entitled  to  recover  an 
undivided  half. 

But  it  is  insisted  by  the  defendant  that  he- 
establislied  color  of  title,  and  possession  and 
payment  of  taxes  for  seven  successive  yeara 
before  the  action  was  brought,  and  the  title 
tiius  established  was  sufficient  to  defeat 
plaintiffs'  action.  The  defendant  first  offered 
in  evidence  the  deeds  conveying  the  premises, 
to  him,  which  had  been  read  in  evidence  by 
the  plaintiffs.     The  defendant  then  offered 
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in  eviclencc:  A  patent  from  the  United 
Slates  to  Porter.  Glasgow,  and  Nervine  of 
May  8.  1824,  for  W.  fractional  i  of  section  4, 
township  3,  range  11.  signed,  ''By  Uie  Ftesi- 
dent  J.  M.  G.  G. ,  Commissioner  of  the  Gen- 
eral L4ind  'Office. "  (Objected  to  because  not 
propNerly  signed.  Objection  sustained.  Ex- 
ception.) Also,  deed  from  Glasgow  and 
wife  (one  of  patentees)  to  William  Henck- 
ler,  of  April  8,  1878,  for  patent  land 
above.  Also,  bill  in  chancery  by  Henckler 
against  Porter  and  Nervine,  the  other  pat- 
entees, and  others,  including  defendants 
and  Joseph  McGregor,  for  partition  of  land 
in  controversy.  Decree  of  March  6,  1874, 
for  partition  sale.  Also,  deed  of  master  in 
pursuance  of  said  partition  decree  to  defend- 
ant, Theodore  Sontag,  8r.,  of  April  27,  1874, 
for  W.  fractional  i  of  section  4,  township  8, 
range  11.  The  master's  deed  is  relied  upon 
as  color  of  title.  Whether  the  proceedings 
which  led  to  the  sale  and  execution  of  the 
master's  deed  conformed  to  the  law  or  not 
was  a  question  which  would  properly  arise 
if  the  deed  had  been  offered  as  title ;  but  the 
proceedings,  however  defective,  would  not 
affect  the  deed  as  color  of  title.  Mason  v. 
Avers,  78  111.  121 ;  Hardin  v.  Oouwnewr,  69 
111.  140;  Diekensan  v.  Breeden,  80  111.  826. 
In  the  fast  case  cited,  after  referring  to  sev- 
eral decisions  to  establish  what  kind  of  an 
instrument  constituted  color  of  title,  it  was 
said  :  ''The  substance  of  these  decisions  is 
tliut  any  deed  purporting  on  its  face  to  con- 
vey title,  no  matter  on  what  it  may  be 
founded,  is  color  of  title.'*  Here  the  deed 
contained  a  grantor  and  grantee,  and  pur- 
ported on  its  face  to  convey  the  land ;  and 
under  the  uniform  decisions  of  this  court,  it 
constituted  color  of  title.  As  to  pavment  of 
taxes  the  defendant  proved  that  he  had  paid 
for  a  period  of  at  least  ten  years  from  1875 
to  1884,  both  years  included.  He  also  proved 
possession  of  the  land  during  the  same  pe- 
riod. 

But  while  the  evidence  established  color 
of  title,  seven  years'  possession,  and  payment 
of  taxes,  we  ao  not  think  the  possession  of 
the  defendant  was  adverse;  and  upon  that 
ground  he  cannot  invoke  the  aid  of  the  Stat- 
ute of  Limitations  of  1889.  As  has  been 
seen,  Alfred  Bigelow  and  Walter  Bigelow 
were  tenants  in  common,  and  on  the  1st  day 
of  March,  1867,  the  defendant,  Sontag,  ac- 

Suired  the  title  orginally  held  by  Alfred 
igelow  through  deai  from  B.  F.  Masterson. 
Under  this  title,  he  went  into  the  possession 
of  the  premises.  On  the  trial  in  1889,  he 
testified  that  he  had  been  in  possession  twenty 
or  twenty* one  years.     From  this  testimony, 
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it  is  manifest  that  the  defendant  went  into 
the  possession  of  the  premises  in  1868,  the 
same  year  the  plaintiffs  moved  away,  and 
went  in  under  the  Bij^low  title  as  he  had 
no  other  title  at  that  time.     He  therefore  ac- 
quired possession  of  tiie  premises  as  a  tenant 
in  common  with  the  plaintiffs ;  and,  occupy- 
ing that  position,  he  could  not  acquire  color 
of  title  in  1874,  and  rely  upon  such  title  to 
defeat  the  plaintiffs.    In  1  Washburn  on  Real 
Property,  p.  656,  the  author,   In  speaking 
in  reference  to  the  possession  of  tenants  in 
common,  says:    *'But  their  possession  being 
common,  and  each  having  a  right  to  oc- 
cupy, not  only  will  such  possession,  though 
held  by  one  alone,  be  presumed  not  to  oe 
adverse  to  his  co-tenant,  but  it  is  ordinarily 
held  to  be  for  the  latter's  benefit,  so  far  aa 
preserving  his  title  thereto ;  the  possession 
of  one  tenant  in  common  heiug  aeemed  to 
be  the   possession  'of  all."     In  Brown  y. 
Hogle,  80  III.  119,  it  was  held  that  it  was 
fraud  for  a  tenant  in  common  to  permit  the 
land  he  holds  in  common  with  others  to  be 
sold  for  taxes,  and  he  himself  became  the 
purchaser  for  his  own  benefit.    In  Bttsch  v. 
Huston,  75  111.  844,  this  court  held,  where 
one  tenant  in  common  is  in  possession  of 
land,  it  requires  clear  and  satinactory  proof 
of  a  subsequent  disseisin  of  a  co-tenant  to 
characterize  his  possession  as  being  adverse, 
so  as  by  lapse  of  time  to  bar  a  right   of 
entry.     It  is  not  sufficient  that  he  continuea 
to  occupy  the  premises,  and  appropriates  to 
himself  the  exclusive  rents  and  profits,  makes 
slight  improvements  on  the  land,  and  pays 
the  taxes.    The  same  doctrine  was  announced 
in  BaU  v.  Palmer,    81    111.    870.     Here  the 
defendant  did  nothing  to  apprise  the  plain- 
tiffs that  he  was  claiming  to  be  the  absolute 
owner  of  the  entire  premises,  except  to  re- 
ceive the  rents  and  pay  the  taxes,  whidi  in 
the  case  last  cited  was  held  to  be  insufficient. 
Had  the  defendant  before  he  went  into  the 
possession  of  the  property,  acquired  title  or 
color  of  title  from  a  stranger,  and  entered, 
claiming  the  land  under  such  title,  then  he 
might  properly  invoke  the  Statute  of  Limi- 
tations as  a  bar ;  but  he  does  not  occupy  that 
position.    He  acquired  the  title  of  tJie  heira 
of  Alfred  Bigelow,  who  were  tenants  in  com- 
mon with  plaintiffs,  and  entered  into  posses- 
sion under  such  title,  and  so  far  as  appears, 
never  ^(ave  the  plaintiffs  notice  that  ne  was 
claiming  under  any  other  or  different  title. 
From  what  has  been  said,  it  follows  that 
the  decision  of  the  court  as  to  the  defense  of 
the  Statute  of  Limitations  was  correct;  but 
for  the  error  indicated  the  judgfneni  triU  bs 
rewrsed,  and  the  cause  remanded. 
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1.  One  who  employs  a  eontrmctor  to 
excavate  forabuilaiiig^  is  not  relieved 
of  liability  for  the  fkllof  a  bnildlnir  <» 
adjacent  premises  oaustfd  by  digging  a 
trench  too  loDir  and  deep  alongside  the  wall  by 
the  fact  that  the  work  waa  done  by  a  oontraotor 
where  the  contract  stipulated  that  the  employer's 
engrlneer  should  be  in  charge  of  the  work,  with 
power  to  order  the  discharge  of  men  who  refused 
to  obey  his  orders  and  where  by  an  authorized 
assistant  he  did  in  fact  order  the  trench  to  be  dug 
as  it  was  dug. 

8.  One  who  promises  the  a^joining^ 
owner  that  in  dif^ging  near  the  wall  of 
the  latter's  building  he  will  excavate 
and  lay  up  his  wall  one  section  at  a 
time*  is  liable  for  the  fall  of  the  building  where 
after  laying  one  section  of  his  wall  he  causes 
the  fall  of  the  building  by  diggiog  a  long  and 
dangerous  trench  without  notice  of  his  change 
of  plan. 

(SherwooAt  Ch.  J.,  and  OantU  Jm  dissent.) 
(May  9,  1882.) 

APPEAL  by  plaintiff  from  a  Judgment  of 
the  Circuit  Court  for  Jackson  County  in 
favor  of  defendaut  in  an  action  brought  to  re- 
cover  damages  for  the  fall  of  plaintiff's  building 
because  of  the  alleged  negligent  removal  by 
defendant  of  its  lateral  support.     Heverud. 

The  facts  are  stated  in  the  opinion. 

Messrs.  QsLge,  Ladd  A(  Small,  for  appel- 
lant: 

A  proprietor  wbo  makes  excavations  in  Us 
own  land,  near  the  premises  of  his  neighbor, 
in  a  careless  and  negligent  manner,  is  liable  in 
damages  for  injuries  to  the  building  of  tbe  ad- 
joining owner,  which  were  the  consequence  of 
bis  carelessness  and  negligence  in  tbe  work  of 
excavation. 

Charless  v.  Rankin,  22  Mo.  566, 66  Am.  Dec. 
642;  Stevenson  v.  Wallace,  27  Gratl.  89;  Moodff 
▼.  McClelland,  89  Ala.  52,  84  Am.  Dec.  770; 
Myer  v.  //(?&6»,  57  Ala.  177,  29  Am.  Rep.  719; 
Shafer  v.  Wilson,  44  Md.  269;  Avstin  v.  Hud- 
son River  R.  Co,  25N.y.  834;  Quiney  v.  Jones, 
76  111.  281,  29  Am.  Rep.  243;  McMillin  v. 
^tapfes,  86  Iowa,  582;  Dodd  v.  Holme,  1  Ad.  & 
El.  498;  Foley  v.  Wyeth,  2  Allen,  181.  79  Am. 
Dec.  771;  Washb.  Easem.  4th  ed.  top  p.  582 
et  seq.,  *4S0etseq,;  Tbomp.  Neg.  276;  Coolev, 
Torts,  2d  ed.  top  p.  707,  *695;  Wood.  Nuis- 
ances. 2d  ed.  g§  189.  190. 

Although  work  has  been  let  to  a  contractor. 
Ibis  fact  will  not  exonerate  a  party^  for  whom 
the  work  is  performed  from  liability  for  the 

NOTB.— For  note  on  the  exceptions  to  the  rule 
that  an  employer  is  not  liable  for  acts  of  an  inde- 
pendent contractor,  see  Hawver  v.  Whalen  (Ohio) 
14  L.  R.  A.  888. 

For  note  on  duty  of  owner  In  making  exca  vationa, 
«ee  Schulti  v.  Byers  (N.  J.  L.)  13  L.  R.  A.  SdQ. 
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De^igent  acts  of  tbe  contractor,  or  bis  servants, 
if  tne  right  to  control  or  direct  the  mode  or 
manner  of  the  work  in  any  respect  is  retained, 
or  if  such  control  be  in  fact  exercised,  or  such 
direction  assumed. 

Speed  y.  Atlaniie  <Sf  R  R  Go.  71  Mo.  303: 
IfetD  Orleans,  M.  A  O,  R.  Co.  ▼.  Hanning,  82 
U.  8.  15  Wall.  657,  21  L.  ed.  228;  Heffm-nan  v. 
Benkard,  1  Robt.  482;  SehvarU  v.  Oilmore,  45 
111.  457,  92  Am.  Dec.  227;  Faren  v.  Sellers,  39 
La.  Ann.  1011;  Brophy  v.  Bariktt,  10  Cent 
Rep.  709,  108  N.  Y.  632;  Jones  v.  Chantry,  4 
Thomp.  &  C.  61;  Whart.  Neg.  §  181. 

It  is  not  only  unnecessary,  but  improper,  to 
plead  the  evidence  of  the  fact  to  be  established. 

It  is  sufficient  in  this  state  to  state  the  act 
complained  of,  and  allege  that  it  was  negli- 
ge oily  done. 

Under  such  allegation,  all  facts  and  circum- 
stances tending  to  prove  negligence  are  admis- 
sible. 

McPheeters  v.  Hannibal  A  St.  J.  R.  Co.  45 
Mo.  24;  Kendig  y. Chicago,  R.  7.  dk  P.  R.Co.  79 
Mo.  208;  Mack  v.  Si.  Louis,  K.  O.  d  N.  R. 
Co  77  Mo.  234;  Crane  v.  Missouri  Pae.  R.  Co. 
8  West,  Rep.  922,  87  Mo.  594;  Goodwin  ▼. 
Chicago,  R.  I,  4b  P.  R  Co.  75  Mo.  75;  Braxton 
V.  Hannibal  dk  Si.  J.  R.  Co.  77  Mo.  455: 
Schneider  v.  Missouri  Pac  R  Co.  75  Mo.  296; 
Robertson  v.  Wabash,  St.  L.  dk  P.  R.  Co.  84  Mo. 
121:  J^dd  V.  Wabash,  St.  L.  dkP.  R.Co.  28  Mo. 
App.  61;  Minter  v.  Hannibal  A  St.  J.  R.  Co. 
82  ]\Io.  128. 

Defendant  failed  to  take  the  usual  and  ordi- 
nary precaution,  and  one  imposed  upon  it  by 
law,  to  give  notice  of  its  intention.  The  fail- 
ure to  take  that  precaution  was  one  of  the 
circumstances  which  made  the  digging  and 
carrying  away  of  tbe  soil  a  negli^nt  act. 

SchulU  V.  ByersAZ  L.  R  A.  569.  58  N.  J.  L. 
442;  Ulrickv.  Dakota  Loan  db  T.  Co.  tS.  Dak.) 
Oct.  20,  1891. 

Messrs.  Pratt,  Ferry  &  Hafl^erman  for 
respondent. 

Barclay*  /.,  delivered  the  opinion  of 
tbe  court: 

Plaintiff's  case  is  for  damages  occasioned 
by  the  fall  of  a  building,  occupied  by  him 
as  lessee  of  the  Ackerson  estate,  in  Kansas 
City,  Mo.  The  gist  of  his  petition  in  that 
**tlie  defendant  wrongfully,  carelessly,  and 
negligently  ducr  out  and  carried  away  the 
soil  immeciiately  adjoining  and  under  the 
west  wall  of  said  building,  by  means  of 
which  .  .  •  the  said  west  wall  was  made 
to  fall.  .  .  .  thereby  destroying  and 
damaging  tbe  property  of  plaintiff  therein 
conttiined  .  .  .  to  the  extent  of  $8, 000. " 
The  answer  is  a  general  denial.  The  circuit 
court  forced  plaintiff  to  a  nonsuit,  by  giv- 
ing an  instruction  in  the  nature  of  a  demurrer 
to  the  evidence.  It  is  therefore  proper  to 
outline  the  facts  upon  which  plaintiff  relies 
as  constituting  his  cause  of  action.  In  so 
doing,  he  is  entitled  to  the  benefit  of  the 
most  favorable  view  of  his  case  that  the  evi- 
dence warrants,  and  of  every  reasonable  in- 
ference therefrom.  So  viewed,  the  substance 
of  his  case  is  this:    The  plaintiff's  build- 
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tig  was  a  two-storr  brick,  in  which  he  car- 
.  ried  on  business.  It  stood  two  inches  from 
ihe  eastern  boundary  of  defendant's  property, 
and  extended  from  the  street  line  some  sev- 
•ent^-two  feet  southward.  The  excavation  to 
which  the  damage  is  ascribed  was  made  upon 
defendant's  lot,  close  along  that  boundary 
line.  This  line  ran  at  a  right  angle  to 
^inth  street,  on  which  plaintiff's  house 
fronted.  Both  the  lots  reached  Rruthward 
from  the  street  125  feet,  to  an  alley.  The 
defendant  proposed  erecting  an  engine  house 
on  its  lot,  and  in  prosecuting  that  purpose 
contracted  in  writing  with  a  firm  for  the 
necessaiy  excavating  and  masonry  for  the 
foundations.  Some  of  the  terms  of  that  con- 
tract will  be  mentioned  later.  The  contract- 
vers  sublet  the  excavating  to  another,  who 
began  its  performance,  having  a  foreman 
there  in  charge  of  a  number  of  workmen  and 
teams.  The  defendant's  chief  engineer  oc- 
casionally visited  the  work,  but  the  actual 
superintendence,  under  the  first  contract  men- 
tioned, was  mainly  exercised  by  Mr.  Butts, 
the  engineer's  assistant,  who  remained  on 
the  ground.  The  foreman  of  the  digging 
party  testified  that  the  subcontractor  placed 
him  under  the  orders  of  Mr.  Butts,  and  that 
the  work  was  accordingly  done  as  the  latter 
directed.  About  the  "time  the  excavating 
began,  plaintiff  had  an  interview  with  Mr. 
Butts,  in  which  he  asked  "  if  he  thought  it 
was  not  dangerous  to  be  taking  dirt  away,** 
(namely,  from  "  alongside  of  the  wal  1 ;")  to 
which  Mr.  Butts  replied  that  "*  there  was  not 
going  to  be  any  injury  to  the  building.  Of 
course,  he  was  ^oing  to  take  it  out  in  sec- 
tions, and  wall  it  up  as  they  went  along." 
Plaintiff  says  that  that  "kind  of  satisded" 
him.  The  house  fell  about  a  week  later. 
Plaintiff  observed  the  work  meanwhile.  A 
trench  some  five  feet  wide  and  from  seven  to 
eleven  feet  deep  was  first  dug,  near  defend- 
ant's east  boundary  line,  from  the  street  to 
a  point  about  opposite  the  south  end  of  plain- 
tiff's building,  some  seventy-two  or  seventy- 
three  feet.  The  foundation  of  the  latter  was 
at  a  depth  of  eleven  feet  from  the  natural 
surface.  They  then  began  at  the  street  line, 
and  i^arried  the  trench  to  a  further  depth  of 
sbout  two  feet  (a  total  depth  of  about  thir- 
teen feet)  for  a  distance  of  twenty- five  or 
thirty  feet  from  the  street.  The  concrete 
and  footing  stone  of  defendant's  foundation 
wall  were  then  laid  in  the  space  or  section. 
Three  days  later,  according  to  the  testimony 
of  the  foreman  of  the  excavators,  Mr.  Butts 
directed  him  to  *'take  out  the  remainder  of 
the  ditch,"  and  he  proceeded  to  do  so,  ex- 
-Ciivating  to  the  additional  depth  of  twenty- 
four  to  twenty -six  inches  (to  correspond  with 
the  level  of  the  first  section)  along  the  entire 
building  line  opposite  plaintifPs  house,  a 
stretch  of  forty  odd  feet  from  the  end  of  the 
first  section.  Mr.  Butts  was  present  while 
this  work  was  being  done.  The  job  was 
begun  at  half  past  2'o'clock,  and  was  fin- 
ished about  half  past  5  o'clock  of  the  same 
Afternoon.  That  night,  about  10  o'clock,  a 
large  part  of  plaintiff's  building  slipped 
into  the  excavation,  on  account,  as  it  is 
•claimed,  of  that  removal  of  its  lateral  sup- 
port ;  but  that  portion  of  the  house  which 
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faced  the  masonry  work  of  the  first  section 
of  defendant's  foundation  (for  a  distance  of 
twenty- six  feet  from  the  street  front)  re- 
mained in  place.  The  soil  of  the  locality 
is  that'of  the  Missouri  river  bottom, — a  mixt- 
ure of  sand  and  loam,  formed  by  alluvial 
deposits.  There  was  abundant  evidence  of 
experienced  builders  and  civil  engineers 
that  the  customary  way  of  removing  such 
soil  for  foundations  adjacent  to  and  below 
that  of  other  buildings  is  to  take  out  the 
earth  in  sections  of  ten  to  sixteen  feet,  each, 
in  length,  and  to  substitute  the  new  founda- 
tion in  each  section  before  opening  the  next 
one ;  that  any  other  mode  of  doing  such  work 
is  likely  to  result  as  in  the  present  case  ;.but 
that  building  in  sections  involves  an  expense 
from  18  to  80  per  cent  greater  than  the  cost 
of  proceeding  without  subdividing  the  work 
in  that  manner.  On  these  facts  the  trial 
court  declared  that  plaintiff  had  no  cause  of 
action,  and  he  has  appealed  against  that 
ruling. 

1.  Before  reaching  the  main  issue,  it  will 
be  well  to  dispose  of  a  subordinate  one, 
touching  the  responsible  connection  between 
defendant  and  the  digging  force,  to  whose 
acts  the  consequences  complained  of  are 
ascril)ed.  The  defendant  claims  that  those 
acts  were  done,  in  effect,  by  a  contractor  in- 
dependent of  its  control,  and  that  it  is  not 
liable  on  account  thereof.  It  is  now  an  ac- 
cepted rule  that  supervision  of  such  work 
may  be  retained  without  interfering  with 
the  independent  action  of  liability  of  con- 
tractors who  have  engaged  to  perform  it  or 
subdivision  of  it ;  but  in  the  case  at  bar  the 
contract  under  which  the  work  was  done  goes 
much  further.  It  declares  that  **  the  excava- 
tion shall  be  carried  to  such  general  depth 
as  may  be  indicated  by  the  engineer.  Ex- 
cavations for  the  trenches  and  piers  will  be 
made  as  required  from  time  to  time  in  the 
progress  of  the  work,  and  to  such  an  extent 
as  may  be  indicated  by  the  engineer. "  Along 
with  this  language  are  statements  that  the 
engineer  was  "  in  charge  of  the  work, "  and 
that  men  who  refused  or  neglected  to  obey 
his  orders  were  to  be  discharged  by  the 
contractors.  Now,  the  very  act  complained 
of  here  is  the  digging  of  the  trench  too  long 
and  too  deep  in  tne  circumstances.  That  act 
is  charged  as  negligence.  It  was  ordered  by 
defendant's  representative  on  the  spot  acting 
for  the  chief  engineer  who  had  express  power 
to  direct  ''by  his  authorized  agents"  as  well 
as  personally.  The  work  was  done  precisely 
as  ordered.  Thus  it  was  the  exercise  of  the 
discretion  or  judgment  vested  in  the  super- 
vising authority  which  caused  the  catastro- 
phe; and  for  that  exercise  of  judgment  de- 
fendant must  respond.  Lancaster  v.  Connec- 
ticut MuU  L,  Ins,  Co,  (1887)  92  Mo.  460,  10 
West.  Rep.  409 ;  Bouier  ▼.  Peate,  (1876)  L. 
R.  1  Q.  B.  Div.  821. 

2.  The  chief  question  in  the  case  is  to  de- 
termine what  duty  towards  plaintiff  rested 
upon  defendant  in  view  of  the  facts.  Very 
much  has  been  written  upon  the  right  of 
lateral  support  and  its  limitations  under  the 
English  law.  It  will  not  be  necessary  to 
restate  the  general  principles  governing  that 
right.     They  were  discussed  very   lucidly 
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here  years  aeo  in  Oharlesi  y.  Bankin,  (1856) 
22  Mo.  678,  6ft  Am.  Dec.  642,  which  remainiB 
tt  leading  case  on  that  subject.  For  present 
purposes  it  will  suffice  to  say  it  is  settled  law 
that  the  unquestionable  ri^ht  of  a  landowner 
to  remove  the  earth  from  his  own  premises, 
adjacent  to  another's  buidin^,  is  subject  to 
the  qualification  that  he  shall  use  ordinary 
care  to  cause  no  unnecessary  damage  to  his 
neighbor's  property  in  so  doing.  We  need 
not  inquire  how  such  a  principle  became  in- 
grafted upon  a  system  which  traces  its  origin 
to  the  English  common  law;  but  that  it  is 
there  is  evidenced  by  abundant  decisions,  of 
which  a  few  leaders,  besides  that  above 
cited,  may  be  mentioned:  F<^  v.  Wyeth, 
(1861)  2  Allen,  181,  79  Am.  Dec.771 :  Austin 
y.  Hudson  lUver  B.  Co.  (1802)  25  N.  Y. 
834;  Ouincy  v.  Jones,  (1875)  76  111. 
240,  29  Am.  Rep.  248.  The  underlying 
principle  of  legal  ethics  on  which  this  rule 
rests  is  well  stated  in  Ckarless  v.  Bankin, 
above,  to  be  that,  *^  if  a  man,  in  the  exercise 
of  his  own  rights  of  property,  do  damage  to 
his  neighbor,  he  is  liable  if  it  might  have 
been  avoided  by  the  use  of  reasonable  care. " 
The  reports  furnish  many  illustrations  of 
its  application,  but  we  need  not  stop  to  em- 
phasize the  statement  of  it  by  references  to 
them,  since  its  force,  in  cases  of  this  char- 
acter, is  now  fully  recognized.  What  is  the 
standard  of  ordinary  care  which  one  excavat- 
ing on  his  own  estate  must  use  to  avoid 
damage  to  his  neighbor's  building,  is  a 
question  of  some  difficulty.  In  many  local- 
ities the  si^biect  is  regulated  by  statutes  de- 
fining the  reciprocal  rights  of  the  parties. 
It  may  be  stated  generally,  in  the  absence  of 
a  statutory  rule,  that  the  care  required  of  a 
party  so  excavating  is  that  of  a  man  of  ordi- 
nary prudence  in  tlie  circumstances  of  the 
particular  situation ;  but  that  statement  af- 
fords meager  aid  in  determining  the  exact 
duty  imposed  by  the  rule  in  its  practical 
application  to  any  given  case.  The  fact  is 
that  the  particular  circumstances  so  largely 
shape  and  indicate  the  duty  that  any  attempt 
to  reduce  the  rule  to  greater  certainly  would 
probably  tend  to  impede,  rather  than  to  pro- 
mote, the  administration  of  justice.  Quite 
recently  it  has  been  definitely  held,  follow- 
ing supposed  indications  in  earlier  cases,  that 
prior  notice  to  the  neighbor  whose  property 
may  be  endangered  by  an  excavation  is  an 
essential  part  of  the  ordinary  care  referred 
XKi.Schultzv,  Byers,  (1891)  58  N.  J.  L.  442, 
18  L.  R.  A.  569;  but  that  ruling  was  accom- 
panied by  a  vigorous  dissent,  and  can  scarcely 
be  considered  as  settling  the  point.  It  is  not 
necessary  to  •  decide  it  in  the  case  at  bar, 
for  it  is  here  conceded  that  plaintiff  had 
ample  notice,  in  fact,  of  the  intended  exca- 
vation. He  also  had  notice  that  it  was  to 
be  made  in  a  particular  manner,  namely,  by 
removing  the  dirt  "  in  sections, "  and  wall- 
ing **  it  up  as  they  went  along. "  The  de- 
fendant's superintendent  in  charge  so  stated 
to  him  at  the  outset,  when  plaintiu  suKgestt-d 
the  danger  of  the  undertaking;  and  the 
former,  as  a  witness  in  the  cause,  did  not 
deny  the  plaintiff's  account  of  that  inter- 
view. It  was  in  evidence  that  that  course 
was  the  one  indicated  by  ordinary  prudence, 
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and  by  the  uniform  custom  of  builders  i&> 
that  locality,  in  view  of  the  nature  of  the 
surrounding  soil.     But  for  th9t  information 
as  to  the  mode  of  excavation  and  construe* 
tion  to  be  pursued,  the  plaintiff  mi  flit  have 
taken  effecti  ve  steps  to  &orc  up  and  protect 
his  building, — steps  which  were  unnecessary' 
if  the  work  was  done  in  sections.    We  think, 
that  plaintiff  had  the  right  to  rely  upon  the- 
statement  of  the  superintendent,  maae  dur- 
ing the  progress  of   the  work  and  of   his. 
agency,  (and  hence  res  gesta, )  as  to  the  care 
which  defendant  intended  to  exercise   to- 
wards the  property  of  plaintiff,  with  refer- 
ence to  which  that  statement  was  made.     He- 
had  the  riffht  to  assume  that  the  course  fore- 
told would  be  followed,  at  least  until  he  had 
notice  to  the  contrary,  and  a  reasonable  op- 
portunity thereafter  to  act  upon  such  later 
notice.    We  have  added  this  laflt  observationt 
to  meet  the  suggestion  of  defendant  'Aat 
plaintiff  was  duly  advised  that  the  ezcava 
tion  was  not  being  done  in  sectioas.    Bat  on 
this  point  it  appears  that  one  section  was  Qrst 
built  substantially  as  promised,  ^nd  that  the 
long   and   dangerous   excavation    later,    to 
which  the  fall  of  the  building  is  chareed, 
occurred  between  half  past  2  and  5  o'clock  oft 
the  afternoon  preceding  the  injury. 

On  these  facts  the  court  cannot  Justly  de- 
clare, as  a  conclusion  of  law,  that  plaintiff, 
in  the  exercise  of  reasonable  care,  wa» 
chargeable  with  notice  thfit  the  plan  of  con- 
struction previously  Indicated  by  the  super- 
intendent was  not  to  be  followed,  and  shoulc^ 
have  taken  measures  of  his  own  for  the  pro- 
tection of  his  domicil.  Nor  do  we  think 
plaintiff's  case  concluded  by  the  considera- 
tion that  the  removal  of  the  earth  in  sections^ 
would  have  involved  some  additional  outlay, 
and  would  have  lessened,  in  some  slight  de- 
gree, the  strength  of  its  foundation  wall. 
As  to  the  latter  fact,  it  is  not  claimed  that- 
the  utility  or  value  of  the  wall  for  the  pur- 
pose of  its  construction  would  be  in  any 
wise  impaired  by  the  building  in  sections. 
As  to  the  former  fact  of  extra  expense,  we- 
re^ard  it  immaterial,  in  view  of  the  other 
evidence  already  alluded  to,  not  to  mentioa 
broader  considerations  bearing  on  that  point. 
Beauchamp  v.  Saginaw  Min.  Co.,  (1888.)  SO" 
Mich.  168.  If  defendant  notified  plaintiff 
that  a  certain  mode  of  proceeding  was  to  be^ 
pursued,  and  thus  led  nim  to  act  upon  that 
hypothesis,  and  refrain  from  taking  steps- 
which  would  otherwise  have  been  necessary 
and  prudent  to  insure  the  safety  of  his  prop- 
erty, the  risk  of  injury  to  the  plaintiff  in- 
the  premises  imposed  on  defendant  the  duty 
towards  him  of  conforming  to  the  plan  of 
work  of  which  It  had  advised  him,  or  to  rea- 
sonably notify  him  of  a  change  in  that  plaa 
in  season  to  admit  of  his  adopting  protective 
measures  of  his  own.  The  evidence  tends  to 
prove  that  no  such  evidence  was  given,  and, 
in  default  thereof,  the  measure  of  reasonable 
and  proper  care  on  defendant's  part,  in  the- 
circumstances,  was  that  indicated  in  the 
statement  of  the  superintendent.  As  to 
whether  the  same  measure  of  care  would  rest 
upon  defendant  in  the  absence  of  the  pecu- 
liar facts  here  presented  we  are  not  called 
upon  to  say.     In  the  view  we  take  of  the* 
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),  the  fact  that  the  promised  course  of 
•construction  Involved  a  greater  expense  than 
«ome  other  one  can  have  no  material  bearing 
-on  the  rights  of  the  parties.  On  the  whole 
case  we  think  it  fairl^r  a  question  of  fact 
whether  defendant  exercised  ordinary  care  in 
directing  the  excavation  to  be  made  as  it 
did,  in  view  of  the  circumstances  mentioned, 
4md  whether  the  fall  of  the  building  was 
caused  or  contributed  to  hj  any  want  of 
such  care.  The  trial  court,  we  consider, 
•erred  in  instructing  to  the  contrary. 

The  judgment  should  be  reversed,  and  the 
•cause  remanded.    It  is  so  ordered. 

Blaek»      Braee»     MacFarlane,    and 
ThoiDASt  JJ.,   concur.      Sherwood*    Ch. 

J.,  and  Gantt,  J.,  dissent. 

Shemroodt  Ch.  </.,  dissenting: 
Action  for  damages  growing  out  of  the 
defendant  company  digj^ing  ditches  or 
trenches  for  the  foundations  of  an  engine 
house,  then  in  process  of  erection,  upon  its 
own  lot  13,  and  alon^  the  western  line  of 
the  building  and  lot  which  plaintiff  occupied 
as  lessee  of  the  Ackerson  estate,  in  conse- 
<)uence  of  which  digging  the  west  wall  of 
the  house — a  two-story  brick  building — in 
which  plaintiff  lived,  and  which  he  u^  as 
4i  saloon,  restaurant,  and  boarding  house, 
fell,  and  in  its  fall  carried  with  it  other 
portions  of  the  building,  thereby  damaging 
and  destroying  the  personal  property  oi 
plaintiff  therein,  and  rendering  the  building 
untenantable.  The  petition  charges  that 
''the  defendant  wrongfully,  carelessly,  and 
negli^entlv  dug  and  carried  away  the  soil 
immcdiatelv  aoioining  and  under  the  west 
wall  of  said  building,  by  means  of  which," 
etc.  The  building  in 'question  was  built 
within  one  inch  of  the  division  line  of  the 
two  lots,  and  had  so  stood  for  several  years. 
The  ditches  for  the  east  line  of  the  engine 
house  were  dug  quite  close  to  the  boundary 
line  between  the  plaintiff's  property  and 
that  of  the  defendant.  The  soil  in  the' local- 
ity— the  Missouri  river  bottom— is  a  mixture 
of  sand  and  loam.  In  doing  the  work,  a 
trench  of  sufficient  depth  and  width  for  the 
proposed  foundation  was  wholly  dug  upon 
respondent's  lot  near  the  east  fine  tliereof. 
The  trench  was  first  dug  out  by  Collins 
■and  his  men  for  a  distance  of  twenty-five 
feet.  The  original  contractors  filled  up  this 
space  with  stone  masonry  work.  Three  days 
thereafter  the  subcontractor  started  to  dig 
the  remainder  of  the  trench  on  the  east  side 
of  the  lot,  and  the  night  of  the  day  this 
work  was  finished  the  Ackerson  building  fell 
■and  plaintiff's  property  therein  was  injured 
thereby.  The  evidence  shows  that  the  soil 
of  lot  14,  in  its  natural  condition,  without 
the  additional  weight  of  the  Ackerson  build- 
ing, would  not  have  fallen.  And  the  testi- 
mony also  shows  that,  so  far  as  the  mere 
fact  of  excavating  was  concerned,  it  was 
done  in  the  proper  way ;  but,  had  the  work 
been  done  in  sections,  the  iniury  would  not 
have  occurred.  By  doing  the  work  in  sec- 
tions is  meant  that  the  excavators  would  di^ 
16  feet  or  less  in  length  of  the  trench,  ana 
then,  before  proceeding  further,  wait  till  the 
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stone  masons  had  walled  up  that  portion  of 
the  excavation,  and  so  continue  till  the  work 
was  completed.  To  have  done  the  work  in 
sections  would  have  increased  the  cost  from 
20  to  80  per  cent,  and  would  have  weakened 
the  foundation.  This  increased  expense 
would  fall  upon  the  cdntractor.  The  test!* 
mony  also  shows  that  the  trenches  for  the 
foundation  were  dug  to  the  depth  of  some 
thirteen  feet,  and  five  feet  in  width ;  and  tho 
first  section  of  the  trench,  some  twenty -five- 
feet,  running  backward  from  Nintii  street 
and  along  the  boundary  line,  was  at  once 
filled  in  with  concrete  and  footing  stones,  to 
a  point  just  below  the  lower  level  of  the 
adjoining  foundation;  but  the  Ackerson 
buildins:,  when-  it  fell,  did  not  fall  beyond 
the  south  end  of  these  footing  stones  of  tho 
new  foundation  wall. 

At  the  close  of  the  testimony  the  court 
instructed  the  jury  that  upon  the  pleadings 
and  evidence  the  plaintiff  could  not  recover, 
and  this  action  of  the  court  resulted  in  the 
plaintiff  taking  a  nonsuit,  with  leave,  etc. 
The  correctness  of  the  instruction  thus  given 
to  the  jury  is  the  only  question  necessary 
for  consideration,  and  this  involves  the  sail- 
ent  question  in  this  cause, — whether  the 
plaintiff  was  guilty  of  actionable  negligence 
in  the  circumstances  stated.  On  the  point  in 
hand  an  eminent  text- writer  observes :  **■  Of 
a  nature  somewhat  akin  to  the  easement  of 
light  connected  with  the  ownership  of  a 
house  is  that  of  support,  or  the  right  of 
having  one's  land  and  the  structures  erected 
thereon  supported  by  the  land  of  a  neighbor- 
ing proprietor.  The  proposition  may  be 
stated  thus:  A,  owning  a  piece  of  land 
without  any  buildings  upon  it,  has  a  natural 
right  of  lateral  support  for  his  land  from  the 
adjoining  land.  This  right  exists  independ- 
ent of  grant  or  prescription,  and  is  also  an 
absolute  right;  so  that,  if  his  neighbor  ex- 
cavates the  adjoining  land,  and  in  conse- 
quence A's  land  falls,  he  may  have  an 
action,  although  A's  excavation  was  not 
carelessly  or  unskillfully  performed.  This  . 
natural  right  does  not  extend  to  any  build- 
ings A  may  place  upon  his  land ;  and  there- 
fore, if  A  builds  his  house  upon  the  verge 
of  his  own  land,  he  does  not  thereby  acquire 
the  right  to  have  it  derive  its  support  from 
the  land  adjoining  it  until  it  shall  have  stood 
and  had  the  advantage  of  such  support  for 
twenty  years.  In  the  meantime  such  adja- 
cent owner  may  excavate  his  own  land  for 
such  purposes  as  he  sees  fit,  provided  he  does 
not  dig  carelessly  or  recklessly ;  and  if,  in 
so  doing,  the  adjacent  earth  gives  way,  and 
the  house  falls  by  reason  of  the  additional 
weight  thereby  placed  upon  the  natural  soil, 
the  owner  of  the  house  is  without  remedy. 
It  was  his  own  folly  to  place  it  there.  But 
if  it  shall  have  stood  for  twenty  years  with 
the  knowledge  of  the  adjacent  proprietor,  it 
acquires  the  easement  of  a  support  in  the 
adjacent  soil.  .  .  .  But  this  right  of  a 
land -owner  to  support  his  land  against  that  of 
the  adjacent  owner  does  not,  as  before  stated, 
extend  to  the  support  of  any  additional 
weight  or  structure  that  he  may  place  there- 
on. If,  therefore,  a  man  erect  a  house  upon 
his  own  land,  so  near  the  boundary  line  there- 
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of  as  to  be  Injured  by  the  adjacent  owner 
excavating  his  land  in  a  proper  manner,  and 
80  as  not  to  have  caused  tlie  soil  of  the  ad- 
jacent parcel  to  fall  if  it  had  not  been  loaded 
witJi  an  additional  weight,  it  would  be  dam- 
num  absque  injuria,— s.  loss  for  which  the 
person  so  excavating  the  land  would  not  be 
responsible  in  damages.''  2  Washb.  Real 
Prop.  5th  cd.  pp.  880-382,  and  cases  cited. 
In  2  Shearman  &  Redfleld  on  Negligence, 
4th  ed.  §  701,  it  is  stated:  ''In  exercisine 
his  rights  over  his  land,  the  owner  is  bound 
to  use  ordinary  care  and  skill  for  the  purpose 
of  avoiding  injury  to  his  neighbor.  Thus, 
while,  as  a  general  rule,  he  is  not  bound  to 
continue  the  support  which  his  land  ^ives 
to  a  structure  upon,  or  other  artificial  ar- 
rangement of,  adjoining  land,  and  is,  there- 
fore, not  liable  for  the  natural  consequences 
of  his  withdrawing  this  support,  yet  in  do- 
ing so  he  must  act  with  such  care  and  cau- 
tion that  (as  nearly  as  by  reasonable  exertion 
it  is  possible  to  secure  such  a  result)  his 
neighbor  shall  suffei  no  more  injury  than 
would  have  accrued  if  the  structure  had  been 
put  where  it  is  without  ever  having  had  the 
support  of  his  land  One  who  digs  away 
land  which  affords  support  to  an  adjoining 
house  ought  to  give  the  owner  reasonable 
notice  of  his  intention  to  do  so,  and  he  must 
allow  the  latter  all  reasonable  facilities  for 
obtaining  artificial  support,  including  a 
temporary  privilege  of  snoring  up  the  house 
by  supports  based  upon  the  fijrmer  owner's 
land ;"  and  in  the  next  preceding  section  the 
rule  is  laid  down  that  "it  is  not,  therefore 
necessarily  negligence  on  the  part  of  a  land- 
owner to  make  a  use  of  hh  land  which  in 
evitably  produces  loss  to  his  neighbo)  ;  for, 
as  he  may  willfully  adopt  such  a  ccuise, 
and  yet  not  be  a  wrongdoer,  much  less  is  he 
liable  for  unintentionally  doing  that  wbicli 
he  has  a  right  to  do  intentionally. "  In  an- 
othei  approved  writer  on  negligence  it  is 
stated;  "But,  whatever  may  to  the  riplit  of 
one  landowner  to  excavate  his  own  soil  so  as 
to  deprive  his  neighbor's  land  of  its  support, 
the  authorities  are  agreed  that  he  must  exer- 
cise what  care  and  skill  he  can  to  prevent 
injury  to  his  neighbor,  and  if  he  infiict 
an  unnecessary  injury  upon  his  neighbor 
through  negligence,  he  must  pay  the  dam- 
ages. Thus  the  authorities  are  agreed  that 
one  who  proposes  to  excavate,  or  make  other 
alterations  or  improvements  upon  his  own 
land,  which  may  endanger  the  land  or  house 
of  his  neighbor,  is  bound  to  give  the  latter 
reasonable  notice  of  what  he  proposes  to  do, 
to  enable  him  to  take  the  necessary  measures 
for  the  preservation  of  his  own  property. 
But,  after  giving  such  notice,  he  is  bound 
only  to  reasonable  and  ordinary  care  in  the 
prosecution  of  the  work.  Where  the  excava- 
tion was  of  itself  lawful,  and  the  gravamen 
of  the  plaintiff's  complaint  was  that  it  was 
unskillfully  done,  it  was  held  incumbent  on 
the  plaintiff  to  show  negligence  by  other 
proof  than  by  the  mere  fact  that  the  walls  of 
his  house  cracked  and  gave  way.  In  the 
view  of  the  court  so  deciding,  this  was  not 
a  case  for  the  application  of  the  rule  res  ipsa 
loquitur.  ...  If  the  owner  of  a  house, 
in  a  compact  town  finds  it  necessary  to  pull 
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it  down  and  remove  the  foundation  of  hiS' 
building,  and  he  gives  notice  of  his  inten- 
tion to  tlie  owner  of  the  adjoining  house,  he 
is  not  answerable  for  the  injury  which  the- 
owner  of  that  house  may  sustain  by  the 
operation,  provided  he  removes  his  own  with 
reasonable  and  ordinary  care."  1  Thomp. 
Neg.  276,  278. 

The  court  of  appeals  of  Kentucky  says : 
"The  proprietor  malsing  the  excavation  can- 
not  be  charged  with  damages  for  negligence 
because  he  failed  to  shore  up  his  neighbor's 
house  in  a  case  where  the  latter  has  no  right 
of  support  in  the  nature  of  an  easement  by 
grant  or  prescri  ption.    In  such  case  his  ne i gh  - 
bor  must  shore  up  his  own  house."    Shnepe 
V.  Stokes,  8  B.  Mon.  458,  48  Am.  Dec.    K)l. 
And  there  is  no  obligation  on  the  part  of  the 
owner  of  a  building" about  to  be  removed  to 
shore    up    the   other  buildings.     Ooddard, 
Easem.     (Bennet's  ed.)     pp.    48,    44.      In 
Shafer  v.   Wilson,  44  Md.  268,  the  same  doc- 
trine is  distinctly  recognized, —  that,  proper 
notice  being  given  to  the  owner  of  a  build- 
ing on  an  adjacent  lot,  it  is  the  duty  of  the 
latter,  on  receiving  such  notice,  to  shore  up 
his  own  building.     In  Lasala  v.  Boli/rook,  4 
Paige,  169,  8  L.  ed.  890,  the  same  principle 
finds  recognition.    To  the  same  effect,   see 
Peyton  v.  London,    9  Barn.  &  C.   725,    and 
other  English  cases,  and  2  Shearm.  &  Redf 
Neg...  supra,  §  701.     And  the  duty  of  the 
owner  of  a  building  on  an  adjacent  lot  which 
may  probably  be  imperiled  by  the  digging 
for  a  foundation  on  his  neighbor's  lot,  to- 
protect  his  building,  is  stated  to  begin  after 
lie  has  been  notified  of  the  intended  improve- 
ment, and  given  an  opportunity  to  protect 
his  own  interests     But  if  he  has  personal 
knowledge  of  the  progress  of  the  intended 
improvement,  this  ih  tantamount  to  notice. 
This  is  the  doctrine,  also,  of  this  court  ii^ 
Charlessy,  Eankin,  22  Mo.  566,  66  Am.  Dec. 
642. 

These  cases  have  been  cited  and  quotations 
made  from  them  as  preliminary  to  the  pres- 
ent investigation.  Let  us  proceed  to  apply 
the  result  of  these  authorities  to  the  fa<:ts  in 
the  case  at  bar.  That  the  plaintiff  waa 
aware  of  the  excavation  going  on,  living  aa 
he  did  in  the  house  which  fell,  and  watch- 
ing the  excavation,  cannot  be  questioned ; 
and  such  actual  knowledge  has  been  held  to 
countervail  and  overthrow  the  effect  of  notice 
when  given  even  under  an  Act  of  parliament, 
and  before  the  time  specified  in  the  notice 
had  expired.  Peyton  v.  London,  supra.  In 
that  case,  having  such  actual  knowledge  that 
the  adjoining  building  was  being  pulled 
down,  it  was  ruled  that  it  was  the  duty  of 
the  plaintiffs  to  shore  up  their  building  by 
supports  within  that  building,  and,  they 
having  failed  to  do  this,  a  nonsuit  was  di- 
rected ;  and  this  was  so  ruled  notwithstanding 
that  the  adjoining  house,  whose  removal 
caused  the  litigation,  had  been  supported  by 
struts,  and  that  these  struts  were  removed 
when  the  house  was  torn  down,  it  not  appear- 
ing that  any  peculiar  right  or  servitude  had 
been  acquired  by  the  plaintiffs  over  the  ad- 
joining house  or  property.  The  autlioritiee 
cited  also  teach  the  doctrine  that  ordinary 
care  is  the  measure  of  a  man's  liability^ 
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-srhen  excavating  upon  h!s  own  lot,  which 
adjoins  that  of  his  neighbor,  on  which  a 
building  stands.  Such  improving  owner, 
assuming  that  notice  of  the  intended  excava- 
tion has  been  given,  or  that  knowledge  of  it 
exists,  is  only  responsible  for  actual  or  posi- 
tive negligence  in  the  manner  of  digging  for 
the  foundations  of  his  proposed  building. 
So  long  as  he  does  not  dig  carelessly  or  reck- 
lessly, he  is  free  from  liability,  let  the  con- 
sequences be  what  they  will.  2  Washb.  Real 
Prop.  9vpra.  And  as  the  plaintiff  here  was 
fully  cognizant  of  what  was  going  on,  he 
was  bound  properly  to  shore  up,  support,  or 
protect  his  own  building  against  any  prob- 
able danger.  It  was  his  clear  duty,  under 
the  authorities  and  upon  the  evidence,  for 
him  to  do  this.  As  it  was  the  plaintiff's 
duty  to  protect  his  own  property  from  de- 
struction^ it  is  clear  that  a  concurrent  duty 
to  protect  the  same  property  could  not  exist 
as  against  the  defendant.  The  bare  state- 
ment of  such  a  premise  announces  its  own 
conclusion.  But  as  the  measure  of  the  de- 
fendant's care  was  only  ordinary  care,  it  did 
not  belong  to  him,  nor  was  it  required  of 
him  to  use  the  same  care  that  a  prudent  man 
would  exercise  in  similar  circumstances. 
Such  a  standard  of  care  was  held  too  hi^h  a 
one  on  the  part  of  an  excavating  proprietor 
in  Charleu  v.  Bankin,  ntpra.  And  that  case 
is  also  authority  for  the  assertion  that  the 
owner  of  the  servient  tenement  owes  no  duty 
to  the  adjoining  proprietor  to  guard  the  in- 
terests oi  his  neighbor,  as  he  would  do  as 
the  prudent  owner  of  both  properties;  that 
he  was  not  bound,  for  illustration,  to  go  to 
an  increased  expense  in  the  progress  of  exca- 
vation, by  building  his  foundation  wall  in 
sections,  nor  to  weaken  that  wall  by  such  a 
course,  and  that  a  failure  thus  to  build  and 


thus  to  endanger  the  wall  was  not  negligence. 
Applying  these  principles  to  this  case,  it  be- 
comes wnolly  immaterial  whether  or  not  a 
representative  of  the  defendant  company  gave 
assurances  to  the  plaintiff  that  he  would  build 
the  remainder  of  the  wall  in  sections.  Such 
promise  or  assurance,  if  it  were  not  the  duty 
of  that  company,  was  but  a  nude  pact,  made 
without  either  duty  to  create,  or  considera- 
tion to  support  it,  and  therefore  not  obliga- 
tory on  the  defendant  company,  even  grant 
ing  that  the  party  making  such  promise  wa9 
in  reality  the  representative  of  the  company. 
Besides,  even  after  the  promise  was  made, 
the  plaintiff  was  present,  and  knew  that  the 
promise  as  to  building  in  sections  was  not 

Eerformed,  but  making  no  effort  to  protect 
is  property.  In  any  event,  this  action  is 
not  brought  because  of  any  negligent  failure 
of  the  defendant  company  to  build  the  wall 
in  sections,  or  to  notify  the  plaintiff.  The 
very  gravamen  of  the  action  is  the  mere  neg- 
ligent manner  in  which  the  trenches  for  the 
foundations  were  dug.  On  such  a  statement, 
negligence  in  any  other  regard  obviously 
would  be  excluded.  Peytoji  v.  London,  supra/ 
Waldhi&r  v.  Hannibal  db  St.  J.  B.  Co.  71  Mo. 
514 ;  Reed  v.  Bott,  100  Mo.  62.  The  judg- 
ment should  be  affirmed. 

The  foregoing  opinion  was  filed  by  me  in 
division  No.  1  of  this  court,  and  I  still  ad- 
here to  Uie  conclusions  of  fact  and  of  law 
therein  announced.  The  authorities  I  have 
cited  fully  sustain  the  positions  I  have  taken, 
and  especially  is  this  true  of  Peyton  v.  Lon- 
don, supra,  on  the  question  of  pleading,  in 
which  the  opinion  was  delivered  by  Lord 
Tenterden,  Ch.  J,  1  am  content  to  err,  if 
err  I  do,  in  such  eood  company.  Gantt» 
t/.,  concurs  in  this  dissent. 


MINNESOTA  SUPREME  COURT. 


James  E.  GLASS  et  al,,  Pljft., 

V. 

Nels  A.  FREEBURG  et  al.,  Respts,, 

and 
Charles  K.  FULTON  ei  al.,  Appts. 


(. 


.Minn. 


J 


*Wliere  a  bnildin^  is  eonstmeted  under 
one  entire  contract  between  the  owner  and 

*Head  note  by  MrrOHBUi,  J. 


the  orl^Dal  contraotor,  the  liens  of  all  sub- 
contraotora,  who  furnished  material  or  per- 
formed labor  for  the  building  at  any  time  during 
the  process  of  construction  attach,  by  relation, 
as  of  the  date  of  the  commencement  of  the  work« 
and  are  entitled  to  a  preference  over  a  mortgage 
on  the  premises,  executed  by  the  owner  subse- 
quent to  that  date. 

(July  7, 1808.) 

APPEAL  by  defendants,  Charles  K.  Fulton 
et  al,^  from  a  judgment  of  the  District 


XoTE.~12«iation  hack  of  suhconiractor'^s  Hen  to  the 
date  of  that  of  original  contractor. 

Whether  or  not  the  subcontractor's  lien  will  re- 
late beck  so  as  to  become  effective  from  the  date 
when  that  of  the  principal  contractor  attaches  de- 
pends almost  exclusively  on  the  wording  of  the 
particular  statute  under  which  It  Is  claimed. 

Where  the  statute  makes  the  mechanics'  lien  ef- 
fective from  the  time  work  on  the  building  is  com- 
menced the  tendency  of  the  courts  is  to  hold  that 
all  bens  including  those  of  subcontractors  become 
effective  at  that  time  regardless  of  when  the  work 
was  done  or  the  material  furnished. 

Thus,  in  Montana,  mechanics'  liens  have  priority 
over  all  other  incumbrances  put  upon  the  property 

16  L.  R  A. 


after  the  commencement  of  the  building.   Davis 
V.  Bi^sland,  86  U.  8.  ]8  Wall.  650,  21  L.  ed.  009. 

The  language  of  the  statute  there  is  that  such 
liens  ^'shali  be  prior  to.  and  have  precedence  over, 
any  mortgage  made  subsequent  to  the  commence* 
ment  of  work  on  any  contract  for  the  erection  of 
the  building,"  and  this  is  held  to  carry  the  lien  of 
the  subcontractor  back  to  the  date  of  the  com- 
mencement of  the  building,  although  it  is  conceded 
that  the  rule  might  be  otherwise  if  the  statutes 
read  ^^subsequent  to  the  commencement  of  the 
work,"a8  in  some  other  states.  Merrigan  v.  Eng- 
lish, 5  L.  R.  A.  837, 0  Mont.  118. 

The  lien  of  a  subcontractor  relates  back  to  the 
date  of  the  commencement  of  the  erection  of  a 


See  also  19  L.  R.  A.  478;  33  L.  R.  A.  CS.-). 
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Court  for  HeDDcpin  County  postponiDg  their 
claim  to  a  mechanics'  lien  on  certain  real  es- 
tate, to  the  lien  of  a  prior  mortj^^  which  had 
been  filed  after  work  on  the  buildmg  had  been 
commenced.    Modified, 

The  facts  sufficiently  appear  in  the  opinion. 

MesfTB,  Wilkinson  &  Trazler  for  appel- 
lants. 

Mr,  Geor^^e  D.  Emery'  for  respondent 
Pioneer  Savings  &  Loan  Co. 

Mr.  Edson  S*  Oaylord  for  defendant 
Freeburg. 

Metars,  Qru,y  A  Pulliam  for  defendants 
Henry  Yost  et  al, 

Mitchelly «/.,« delivered  the  opinion  of  the 
court: 

Counsel  for  the  respondent  building  asso- 
ciation claims  that  the  correct  construction  of 
the  findings  of  the  trial  court  is  that  Nels 
A.  Freeburg,  was  merely  the  agent  of  Olaf 
A.  Freeburer.  and  as  such  contracted  in  the 
name  and  behalf  of  his  principal  for  mate- 
rial and  labor  for  the  construction  of  the 
buildings  referred  to.  We  do  not  concur 
with  this  view.  We  think  the  findings  are 
clearly  to  the  effect  that  Olaf,  as  owner  of 
the  premises,  contracted  with  Nels  for  the 
erection  by  the  latter  of  the  buildings,  and 
that  the  latter,  as  principal  and  in  his  own 
behalf,  purchased  and  contracted  for  the 
material  and  labor  for  the  construction  of 
the  same  and  that  when  the  court  described 
him  as  Uie  ''agent'*  (as  well  as  the  contractor) 
t)f  Olaf,  *'with  authority  and  power  to  con- 
tract for  labor  and  material  for  the  construc- 
tion of  the  buildines,''  it  had  reference 
merely  to  the  legal  principle  upon  which  it 
is  held  that  a  contractor  has  authority  to 
charge  the  land  of  the  owner  with  debts  for 
labor  and  material  incurred  by  him  in  per- 
forming his  contract.  See  O'Neil  v.  8t, 
Olaf  8  School,  26  Minn.  829 ;  Laird  v,  Moonan, 
92  Minn.  858 ;  Mever  v.  Berlandi,  89  Minn. 
488 ;  Bardwell  v.  Mann,  46  Minn.  285. 

According  to  the  findings  we  have,  then, 
this  state  of  facts :  The  owner  of  land  made 
one  entire  contract  with  another  for  the  erec- 
tion thereon  by  the  latter  of  certain  build- 
ings; that  in  the  performance  of  his 
contract  the  contractor  purchased  from  plain- 


tiffs, and  the  plaintiffs  furnished  to  him, 
certain  material  for  the  construction  of  such 
buildings  on  May  17,  1890,  so  that  it  must 
be  taken  as  a  fact  that  the  actual  work  of 
the  construction  of  the  buildings  was  com- 
menced as  early  as  that  date ;  that  subse- 
quently, and  while  the  work  was  in  pro- 
gress, the  owner  of  the  premises  executed  a 
mort^^e  thereon  to  the  respondent  building 
association;  that  after  this  mortgage  haa 
been  executed  and  recorded,  and  while  the 
work  was  still  in  progress,  the  appellant, 
the  Fulton  &  Libby  Company,  furnished  to 
the  original  contractor  certain  material  for 
the  construction  of  the  buildings  in  question. 
So  far  as  appears,  and  presumably,  the  erec- 
tion of  the  buildines  was  one  continuous  lob 
performed  under  we  original  contract  be- 
tween the  owner  and  the  original  contractor. 
The  original  contractor  never  filed  any  claim 
for  a  lien,  but  the  appellant,  not  having  re- 
ceived its  pay,  seasonably  filed  its  claim  for 
a  lien  for  the  material  thus  furnished  to  the 
contractor. 

The  sole  question  on  this  appeal  is  whether 
the  lien  of  the  appellant  is  entitled  to  a 
preference  over  the  mortgage  of  the  building 
association.  This  question  has  never  before 
been  presented  for  our  consideration. 

In  Mnlayson  v.  Chrookt,  47  Minn.  74,  each  of 
the  liens  arose  under  a  separate  and  inde- 
pendent contract  by  the  claimant  directly 
with  the  owner  of  the  property.  Moreover, 
the  question  of  priority  between  the  mort- 
gagee and  the  lien  claimants  was  not  raised. 

In  mu  V.  Aldrieh  (Minn.)  50  N.  W.  Rep. 
1020,  the  rights  of  subcontractors  were  not 
involved,  and  it  also  appeared  that  the 
mortgage  was  executed  and  recorded  before 
anything  had  been  done  towards  the  con- 
struction of  the  building. 

In  Jlaupt  Lumber  Go.  v.  Westman  (lilinn.) 
52  N.  W.  Rep.  88,  the  original  contractor  had 
not  commenced  performance  of  his  contract 
when  the  mortgage  was  executed,  but  it  was 
intimated  that  possib?v  a  different  result 
might  have  been  reached  had  the  work  of  the 
construction  of  the  buildings  been  com- 
menced before  the  execution  of  the  mortgage. 

We  have  liad  occasion  recently  to  refer  to 
the  fact  that  the  Mechanics'  Lien  Law  fails 


buildinsr  the  work  upon  which  baa  been  continuous 
and  bad  priority  over  a  morterage  placed  upon  the 
property  after  the  work  was  begun.  HyraulJc 
Press.  Brick  Co.  v.  Bormans,  2  West  Rep.  4S4,  19 
Mo.  App.  664. 

Although  it  has  been  previously  held  that  under 
the  Mifleouri  law  relating  to  8t.  Louig  County,  the 
lien  attaches  in  favor  of  the  subcontraotor  at  the 
time  of  performing  the  work  or  furnishing  the 
material  for  which  it  Is  claimed.  Kuhleman  v. 
Schuler,  35  Mo.  144. 

In  Denkers  Estate,  1  Pearson,  213,  it  is  stated  that 
claims  of  all  mechanics  and  materialmen  com- 
mence at  the  date  of  the  first  stroke  of  the  axe  or 
spade  used  in  making  the  house,  without  regard  to 
the  time  of  their  boing  filed  or  to  the  doing  of  the 
work  or  furnishing  materlaL 

Mellor  V.  Valentine,  8  Colo.  260,  also  seems  to 
recognize  the  rule  that  the  lien  relates  back  to  the 
time  the  work  was  commenced  or  the  first  of  the 
material  furnished. 

As  intimated  above  the  language  of  the  statute 

16  L.  R.  A. 


would  change  this  rule  and  consequently  a  differ- 
ent rule  Is  found  in  other  Jurisdictions,  and  the 
rule  has  been  changed  at  times  in  the  same  state 
when  a  change  has  been  made  in  the  language  of 
the  statute.  Thus  an  early  California  case  held 
that  the  subcontractor's  lien  attach ^is  at  the  time 
of  service  of  notice  on  the  owner.  Cahoon  v.  Levy, 
6  Cal.  295, 65  Am.  Dec.  515. 

But  a  later  case  held  that  the  Hen  relates  back  to 
the  time  the  work  commenced.  Tuttle  v.  Mont- 
ford,  7  Cul.  360. 

And  the  authority  of  Oahoon  v.  Levy,  supra,  is 
apparently  recognised  again  in  the  later  case  of 
Brennan  v.  Mars,  10  Col.  435. 

Under  the  Act  of  1862  if  there  is  no  written  con* 
tract  for  the  construction  of  the  building  the  liens 
do  not  relate  back  to  the  commencement  of  the 
buUding,  but  each  Hen  takes  effect  on  the  day 
when  the  particular  labor  was  oommenoed  for 
which  it  is  claimed.  Barber  v.  Reynolds,  44  Cal.  520. 
See  also  Glermania  Bldg.  &  Loan  Asw>»  v.  Wagner, 
61  CaL  855.  H.  P.  F. 
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to  make  any  express  provision  with  reference 
to  cases  where  a  mortgage  or  other  incum- 
brance is  placed  on  the  ])remise8  after  the 
work  of  construction  has  been  actually  com- 
menced. But  we  have  arrived  at  the  con- 
■clusion  that,  even  in  the  absence  of  any 
•express  provision  on  the  subject,  upon  certain 
general  equitable  principles,  ana  also  as  a 
necessary  implication  from  certain  provis- 
ions of  the  statute  that  are  expressed,  the 
Appellant's  lien  is  entitled  to  a  preference 
over  that  of  the  mortgage.  The  lien  of  the 
•original  contractor  for  tne  entire  building, 
if  he  had  claimed  one,  would  have  been  held 
to  have  attached  at  the  date  of  the  actual 
•commencement  of  the  work  or  of  the  furnish- 
ing the  first  material,  and  no  subseauent  sale 
or  incumbrance  of  the  land  by  tne  owner 
would  have  affected  this  right,  and  any 
party  purchasing  or  taking  an  incumbrance 
on  t^e  property  while  the  buildings  were  thus 
in  process  of  erection  would  have  done  so 
•subject  to  it.  The  contract  for  the  erection  of 
the  buildings  beinff  an  entirety,  the  con- 
tractor, notwithstanSing  the  mortgage  to  the 
building  association,  had  a  right  to  eo  on 
And  finish  them,  and  to  insist  on  the  priority 
of  his  lien  for  his  entire  pay  over  the  lien 
of  the  mortgage.  A  subcontractor  comes  in 
by  reason  of  Lis  direct  contract  relation  to 
the  contractor,  and  the  right  of  lien  of  the 
former  for  his  claim  is  pro  ta-ntOy  in  a  certain 
•ense,  substitutionary  to  that  of  the  latter, 
and  by  relation  is  deemed  to  have  attched  at 
the  date  when  the  lien  of  the  original  con- 
tractor attached.  The  whole  work,  being 
done  in  the  performance  of  one  entire  con- 
tract with  the  owner,  is  to  be  deemed  a  unit, 
whether  done  directly  by  the  contractor  him- 
flelf  or  by  subcontractors,  and  all  liens 
therefor,  without  regard  to  the  time  in  the 

Srogress  of  the  work  when  the  labor  was 
one  or  the  material  furnished,  are  co-or- 
dinate, and  all  attach  by  relation  as  of  the 
date  of  the  commencement  of  the  work.    The 


authority  of  the  contractor  to  charge  the  land 
for  the  purposes  of  the  contract  is  co-extcn- 
sive  with  the  necessities  of  the  building,  and 
continues  until  it  is  finished,  and  the  com- 
mencement of  the  building  is  notice  to  all 
the  world  of  the  existence  of  the  power. 
Everyone  dealing  with  the  property  has  the 
means,  by  ocular  examination,  of  ascertain- 
ing whether  work  has  been  commenced  or 
materials  furnished  on  the  ground.  The  fact 
that  buildings  are  in  process  of  erection  on 
premises  charges  everyone  with  notice  of 
the  rights  of  the  parties  doing  the  work. 
If  a  building  is  being  erected  under  a  con- 
tract with  the  owner,  any  one  dealing  with 
the  property  is  bound  to  take  notice  of  the 
fact  that  labor  and  material  for  the  comple- 
tion of  the  building  will  be  required,  and 
that  those  who  perform  or  furnish  it  will, 
under  the  law,  be  entitled  to  a  lien  therefor ; 
and  if  they  see  fit  to  take  a  mortgage  under 
such  circumstances  they  assume  the  risk  of 
its  being  subordinated  to  all  liens  which 
may  attach  to  the  premises  for  labor  or 
material  for  the  completion  of  the  building 
in  accordance  with  the  contract  under  which 
it  is  being  erected.  This  rule  is  almost 
necessarily  implied  from  the  provisions  of 
section  10  of  tne  statute  regulating  the  en- 
forcement of  such  liens  as  between  the  con- 
tractor and  the  subcontractors  and  as  between 
the  subcontractors  themselves.  The  incon- 
gruities and  confusion  that  would  arise  in 
attempting  to  carry  out  these  provisions  upon 
any  other  theory  will  be  apparent  on  a 
moment's  reflection,  as,  for  example,  where 
a  lien  is  given  to  the  contractor  as  well  as 
to  subcontractors,  or  where,  after  judgment, 
the  contractor  pays  off  the  subcontractors  and 
is  subrogated  to  their  rights.  Our  concl  usion 
is  that  appellant's  lien  is  entitled  to  a  pref- 
erence over  respondents'  mortgage.  The 
cause  is  remand^,  with  directions  to  modify 
thsjudgment  accordingly. 


FLORIDA  SUPREME  COURT. 


JACKSONVILLE,  TAMPA  A  KET  WEST 

R.  CO.,    Appt., 

V. 

Joseph  GALYIN. 


.Fla.. 


.) 


*1«  A  doelaratioii  agalnrt  a  railroad 
oorporatUmt  alloying  that  tho  dofond- 
ant  eonpan^  nnnaf^ly  and  noff liMnt* 
Ij  loadod  a  oortain  ear  upon  its  r^lroad 
with  railroad  iron  so  that  the  ban  projected  a 
eoDsMerable  distance  orer  the  end  of  said  car, 
and  that  It  was  negligently  accepted  by  defend- 
ant company  for  transportation  when  In  an  un- 

•Head  notes  bj  Mabbt.  J. 


safe  condition,  and  unfit  for  the  purpose  of 
couplinir,  which  was  known  to  defendant,  but  of 
which  plaintiff,  a  brakeman  employed  on  defend- 
ant's train  to  couple  oars,  was  Ignorant,  and  by 
due  care  could  not  have  known,  and  by  means 
whereof  said  plaintiff  was  injured  while  attempt- 
ing to  couple  said  car,  is  not  amenable  to  a  de- 
murrer, on  the  erround  that  the  injury  was  caused 
by  the  acts  of  feUow-servants  of  plaintiff. 

8.  A  brakeman  omployod  by  a  railroad 
eompany  to  eonple  ear*  on  its  railroad 
aeenmea  the  haiards  of  the  ordinary 
perlle  which  are  incidental  to  such  employ- 
ment, and  In  a  suit  by  such  brakeman  against 
the  company  to  recover  damage  for  injuries  re- 
ceived In  attempting  to  couple  oars  on  account 
of  alleged  negligence  In  loading  a  car  to  be 


NoTB.*-In  addition  to  the  cases  discussed  In  the 
opinion  which  directly  touch  the  subject  of  a 
tamkemanls  assamptlon  of  the  risks  of  projecting 
tiat>ers  or  other  articles  over  the  ends  of  a  loaded 
car,  we  call  attention  to  .the  following  nottt  on  the 
moeral  subject  of  assumption  of  risks  by  employte. 

16UR.A. 

See  also  22  L.  R.  A.  292. 


Pidcock  V.  Union  Pac.  B.  Co.  (Utah)  1  L.  R.  A.  181; 
Foley  V.  Pettee  Maoh.  Works  (Haas.)  4  L.  R.  A.  51; 
Howard  v.  Delaware  ft  H.Oinal  Co.  (Vt.),6  L.R.  A.7&. 
See  also  the  case  next  following  this  one  in  which 
on  a  similar  state  of  facts  an  opposite  conclusion 
was  reached. 
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coupled,  and  In  DeRligently  aoceptinsr  ft  oar  to 
be  coupled,  when  the  same  was  in  an  unsafe  oon- 
dition,  a  charge  of  the  court  to  the  jury  that  ex- 
cludes the  right  to  consider  such  a  coupling  as 
coming  within  the  ordinary  hazards  and  risks  of 
his  employment  Is  erroneous. 

8*  Theinstmctioiuioftlieeoiirtmiistbe 
confined  to  the  issnes  made  by  the 
pleadinc^t  and  it  is  error  for  the  trial  court  to 
instruct  tbe  Jury  that  they  may  base  their  ver- 
dict in  favor  of  plain  tiff  upon  a  cause  of  action 
however  meritorious  or  satisfactorily  proved, 
that  is  substantially  different  from  that  which  he 
has  alleged, 

(Hay  £8,1862.) 

APPEAL  by  defendant  from  a  Judgment  of 
the  Circuit  Court  for  Duval  County  in  fa- 
vor of  plnintiff  in  an  action  brought  to  recover 
^damnges  for  personal  injuries  alleged  to  have 
resulted  from  defendant's  negligence.  Be- 
versed. 

Statement  by  Mabry,  J,: 

The  appellee,  Galvin,  sued  the  appellant,  a 
railroad  corporation,  in  the  Duval  circuit  court, 
for  personal  injuries  received  by  the  alleged 
negligence  of  said  corporation.  The  allega- 
tions of  the  declaration,  as  to  the  cause  of  ac- 
tion, are  as  follows:  "That  the  plaintiff  (ap- 
pellee here)  was  employed  by  the  defendant 
(appellant)  as  brakeman,  to  couple  cars  for  the 
defendant  upon  its  said  railway,  and  upon  tbe 
26th  day  of  November,  1885,  at  Palatka,  in 
Putnam  county,  said  state,  on  defendant's  said 
railway  being  so  employed,  a  certain  one  of 
said  cars  was  coupled,  or  attempted  to  be 
coupled,  by  plaintiff,  which,  by  the  negligence 
and  default  of  defendant,  bad  been  loaded 
unsafely  and  negligently,  and  was  so  received 
and  accepted  by  defendant  for  coupling  and 
transporiatioD,  and  was  in  an  unsafe  condition 
and  unfit  for  the  purpose  of  coupling,  which 
tbe  defendant  well  knew,  but  of  which  the 
plaintiff  was  ignorant,  and  by  due  care  could 
not  have  known,  and  by  reason  of  the  prem- 
ises, whilst  the  plaintiff  was  so  employed  as 
such  brakeman  as  aforesaid  upon  said  railway 
at  said  place,  defendant's  railroad  locomotive 
engine  and  train  of  cars  attached  thereto, 
driven  and  conducted  by  its  servants,  was 
driven  to  said  car  to  be  coupled  thereto  when 
the  ^aid  car  so'  negligentlv  and  unsafely  loaded 
as  aforesaid,  being  so  negligently  and  unsafely 
loaded  with  railroad  iron  that  the  bars  pro- 
jected a  conaidernrble  distance  over  the  ena  of 
said  car,  thereby  leaving  so  little  space  be- 
tween said  car  sought  to  be  coupled,  and  the 
engine  and  train  of  cars  to  which  said  car  was 
sought  to  be  coupled,  that  plaintiff  was  mashed 
and  squeezed  between  said  ears,  so  sought  to 
be  coupled,  and  said  engine  and  train  of  cars 
attached  thereto,  to  which  said  car  was 
sought  to  be  coupled,  and  his  collar-bone  was 
bioken,  and  one  of  his  hands  broken  and  he 
was  permanently  injured  and  rendered  unfit 
for  work,  to  the  damage  of  plaintiff  of  $10,000, 
and  therefore  he  brings  suit  and  claims  dam- 
ages in  the  sum  $10,000."  The  summons  was 
served  upon  ihe  superintendent  of  the  defend- 
ant company  in  Duval  county,  Florida. 

The  railroad  corporation  interposed  a  de- 
murrer to  the  declaration  on  the  ground  tbat 
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the  alleged  in  juir  was  c&ased  by  the  acta  of 
fellow- servants  or  plaintiff,  and  for  which  de- 
fendant corporation  is  not  liable.  Tbe  de- 
murrer was  overruled,  and  said  defendant  plead 
the  general  issue,  that  the  alleged  injury  was 
caused  by  the  acts  of  fellow-servants,  and  that 
plaintiff  by  bis  own  carelessness  and  negli- 
gence contributed  to  said  injuries.  A  trial  of 
the  cause  resulted  in  a  verdict  and  jud^ent 
for  plaintiff  below  for  $2,472,  from  which  an 
appeal  is  prosecuted  to  this  court. 

The  other  facts  of  the  case  sufficiently  ap- 
pear in  the  opiQion  of  the  court. 

Mr.  J.  R.  Parrot  for  appellant. 

Mr.  Frank  W.  Pope  for  appellee. 

Mabry»  J.,  delivered  the  opinion  of  the 
court: 

The  first  error  assigned  is  the  overruling  of 
defendant's  demurrer  to  the  declaraiion. 
There  is  no  error  in  tbe  decision  of  the  court 
overruling  this  demurrer.  The  declaration  in 
substance  alleges  that  the  defendant  corpora- 
tion unsafely  and  neglisrently  loaded  a  certain 
car  upon  its  railroad  with  railroad  iron  so  that 
the  bars  projected  a  considerable  distance  over 
the  end  of  paid  car,  and  that  defendant  negli- 
gently received  and  accepted  said  car  for 
coupling  and  transportation;  tHat  said  car  was 
in  an  unsafe  condition  and  unfit  for  the  pur- 
pose of  coupling,  which  was  well  known  to 
said  defendant,  but  of  which  tbe  plaintiff  was 
ignorant,  and  by  due  care  could  not  have 
known;  that  plaintiff  was  employed  by  de- 
fendant to  couple  cars  on  its  road,  and  while 
80  emploved,  at  Palatka,  in  Putnam  county, 
Florida,  on  the  26th  day  of  November,  1885, 
coupled,  or  attempted  to  couple,  said  car  so 
negligently  and  unsafelv  loaded,  and  received 
and  accepted  by  defenaant  for  coupling  and 
transportation:  that  defendant's  locomotive 
engine,  with  a  train  of  cars  attached  thereto, 
was  driven  by  its  servants  to  said  loaded  car 
(o  be  coupled,  and  that  the  projection  of  said 
railroad  iron  over  the  end  of  said  car  left  so 
little  space  between  the  said  car  sought  to  be 
coupled,  and  the  train  of  cars  attached  to  the 
said  engine  that  plaintiff  was  mashed  between 
said  cars  and  received  the  alleged  injuries. 
The  allegation  is  that  tbe  defenaant  corpora- 
tion negligently  loaded  the  car  in  tbe  manner 
specified,  and  negligently  accepted  it  for  coup- 
ling and  transportation  when  in  an  unsafe  con- 
dition, and  tbat  in  consequence  thereof  plain- 
tiff was  damaged. 

The  defendant  cannot  under  a  demurrer  to 
this  declaration  avail  itself  of  an  exemption 
from  I  liability  on  the  ground  that  it  is  not 
chargeable  with  tbe  acts  of  plaintiff's  fellow- 
servants.  The  declaration  docs  not  disclose 
what  class  of  servants  of  defendant  performed^ 
tbe  acts  alleged  to  have  caused  the  iniury. 
The  averment  is  tbat  tbe  defendant  loaded  and 
accepted  the  car,  and  not  only  so,  but  it  is  al- 
leged that  the  defendant  negligently  loaded 
and  accepted  the  car  for  coupling  and  trans- 
portation. The  demurrer  admits  these  allega- 
tions to  be  true,  and  if  true,  they  show  a 
cause  of  action  against  the  defendant.  The 
demurrer  was  properly  overruled. 

Various  assignments  of  error  are  predicated 
upon  exceptions  taken  to  instructions  given 
for  plaintiff,  and  refused  to  defendant  in  the 
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trial  court.  Before  considenng  these  assign- 
ments of  error  we  will  refer  to  the  testimony 
on  the  point  of  defendant's  liability.  The 
plaintifT,  at  the  time  of  the  accident,  was  em- 
ployed by  the  defendant  company  as  brake- 
man  on  one  of  its  freight  trains.  Mis  account 
of  the  occurrence  Is  as  follows:  "On  Novem- 
ber 26  we  were  backing  down  on  the  side  track 
to  get  at  a  car  of  iron.  They  gave  me  the 
keys  and  told  me  to  get  out  that  car,  and  Just 
fts  he  gave  me  the  keys  he  said  'I  will  go  my- 
self.' I  was  on  one  side  and  he  on  the  other 
side;  we  both  came  down  to  the  switch,  and 
when  we  came  to  the  switch  I  jumped  off  to 
let  the  engine  in.  and  we  went  back  by  the 
main  line  and  against  the  car  to  couple  on. 
He  hallooed  to  the  engineer  to  come  back,  and 
the  engineer  came  back  very  carefully,  but  be- 
ing dark  I  could  not  see  at  all  till  I  got  up  to 
the  car.  When  I  got  up  to  the  car,  it  came 
back  and  crushed  me  down  and  I  did  not  know 
anything  more." 

The  testimony  shows  that  the  defendant 
company,  at  the  time  of  the  Injury,  was  en- 
gaged in  extending  its  railroad  beyond  the 
point  of  the  accident,  and  the  freight  train  on 
which  plaintiff  was  employed  as  brakeman  was 
daily  hauling  cars  loaded  with  lumber  and  iron 
to  a  point  near  where  the  road  was  bein?  con- 
structed. On  the  day  of  the  accident  a  Sat  car 
was  loaded  with  railroad  iron  by  a  gang  of 
men  working  with  a  construction  train  of  de- 
fendant, and  placed  on  a  side-track  at  Palatka 
for  the  freight  train  to  pick  up  and  haul  to  the 
work  on  the  road.  The  construction  train  was 
under  the  control  of  a  conductor,  whose  duty 
it  was  to  have  the  cars  loaded. 

The  iron  on  the  flat  car  projected  over  one 
end  eighteen  or  twenty  inches,  and  the  car  was 
about  the  length  of  or  a  little  longer  than  the 
iron.  It  appears  from  the  testimony  of  the 
freight  conductor,  who  was  examined  as  a  wit- 
ness for  defendant,  that  it  was  his  duty  to  in- 
spect the  cars  to  be  taken  into  the  train,  and 
that  he  received  this  car  after  he  saw  the  iron 
projecting  over  the  end.  He  states,  however, 
that  he  was  daily  hauling  lumber  and  iron  for 
the  construction  of  the  road,  and  it  was  very 
common  at  this  time  to  find  cars  loaded  with 
lumber  and  iron  projecting  over  the  ends.  A 
witness,  who  was  at  the  time  a  brakeman  on 
the  construction  train,  and  introduced  by  plain- 
tiff, testified  that  he  could  not  say  It  was  a 
general  thing  for  the  company  to  load  trains  in 
that  way,  but  that  the  flat  cars  had  brakes  on 
them  at  one  end,  set  back  eighteen  or  twenty 
inches,  and  in  loading  iron  the  conductor 
would  tell  the  men  to  push  it  back  so  as  not  to 
hit  the  brakes,  and  this  would  cause  a  projec- 
tion over  the  other  end.  This  witness  also 
states  that  the  iron  could  have  been  loaded  so 
as  to  avoid  the  brakes  and  still  not  project  over 
the  end.  The  plaintiff  says  that  his  train  was 
engaged  in  daily  hauling  cars  loaded  with  lum- 
ber and  iron,  but  he  never  saw  any  before  pro- 
jecting over  the  ends  of  the  cars.  At  the  time 
<^  the  accident  plaintiff  had  been  in  the  service 
of  the  company  two  or  three  weeks,  but  he 
states  that  he  was  an  experienced  brakeman, 
and  had  been  engaged  in  this  business  on  other 
loads  two  or  three  years. 

The  freight  train  on  which  plaintiff  was  em- 
ployed arrived  in  Palatka  about  dark,  and  the 
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accident  occurred  between  half-past  six  and 
seven  o'clock  at  night,  in  attempting  to  couple 
on  the  car  loaded  with  iron.  The  en^ne  to 
which  was  attached  a  flat  car  loaded  with  lum- 
ber, was  backed  in  on  the  side  track  to  connect 
with  the  iron  car,  and  the  proof  is  that  the  en 
gine  went  back  very  carefully.  The  conduc^ 
or  directed  the  plaintiff  to  couple  the  car,  and 
he  went  between  them  for  this  purpose,  and 
was  mashed  bv  the  projecting  iron.  At  the 
time  he  had  a  lantern  which  was  giving  good 
light,  but  he  says  he  did  not  see  that  the  iron 
projected  until  it  was  too  late,  and  he  was 
caught.  The  conductor  says  he  saw  the  iroD 
projecting,  and  hallooed  to  plaintiff  to  look 
out  for  himself,  but  did  not  call  attention  to 
the  fact  that  the  iron  projected.  His  reason 
for  calling  to  plaintiff  to  look  out  for  himself,, 
he  says,  was  because  he  was  naturally  apt  to 
be  careless,  and  it  was  a  bad  coupling  to  make. 
The  engineer,  who  was  examined  for  defend- 
ant, savs  that  he  saw  the  iron  projecting  over 
the  end  of  the  car,  and  told  plaintiff  not  to 
stand  up  to  make  the  coupling.  He  knows 
plaintiff  heard  him,  because  he  made  reply 
that  it  was  his  business,  or  something  like  that. 
Plaintiff  says  he  heard  none  of  this,  and  did 
not  see  his  danger  until  it  was  too  late.  He 
says  he  acted  as  carefully  as  he  could,  and 
went  between  the  cars  on  the  side  that  he 
thought  would  be  open,  as  the  curve  was  com- 
ing that  way.  He  stood  up  straight  to  make 
the  coupling,  and  he  says  he  could  not  have 
coupled  the  car  in  any  other  way,  and  that 
was  the  only  way  to  couple  cars.  The  dead- 
woods  between  the  cars  were  long  enough  for 
a  man  to  stand  between  them  and  turn  any 
way,  and  the  bumpers  were  one  and  one  fourtb 
to  one  and  one  half  feet  long.  One  witness 
for  plaintiff  testified  that  plaintiff  could  not 
have  seen  the  projection  of  the  iron  from  where 
he  was  standing  and  attempting  to  couple  the 
car,  and  that  he  could  not  have  coupled  in  any 
other  way  unless  he  had  been  possessed  of  a 
stick  or  had  been  looking  to  see  if  the  iron 
was  projecting.  He  says  further  that  coup- 
ling  can  be  made  by  going  underneath,  and 
this  way  is  safer,  but  a  brakeman  must  have 
his  time,  and  to  brake  this  way  he  cannot  per- 
form his  work  properly.  The  conductor  tes- 
tified that  he  had  had  ten  or  twelve  gears'  ex- 
perience in  railroad  business,  and  his  invari- 
able rule  as  brakeman,  when  coupling  at  nighty 
was  to  get  down  below,  in  order  to  avoid 
mashing,  and  that  a  brakeman  alwavs  runs 
some  risk  of  getting  mashed  unless  he  gets 
down  when  coupling  without  a  stick  at  night. 
He  says  it  was  his  custom  to  instruct  brakemen 
how  to  couple,  but  does  not  remember  giving 
any  instructions  to  plaintiff.  The  engineer 
says  his  first  work  in  railroad  business  was 
coupling  cars,  and  the  proper  way  to  couple 
after  dark  was  "under,''  and  then  the  cars  can 

fo  together  and  not  hurt  the  coupler,  because 
e  is  under,  and  out  of  the  way.  The  other 
brakeman  on  the  train  wUh  plaintiff  testified 
that  he  was  not  preseu:  w  en  the  accident  hap- 
pened, but  went  to  the  bccne  soon  thereafter. 
He  says  the  proper  way  to  couple  after  night  is 
by  getting  underneath  and  reaching  up,  so  that 
the  nead  will  be  clear  of  the  platform,  and  that 
witness  coupled  this  car  after  the  accident  in 
this  way  without  getting  hurt.    Other  testW 
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mony  in  the  recora  relates  to  the  character  and 
extent  of  the  injuries  received  by  plaintiff. 

Among  other  charges  for  the  plaintiff,  the 
circuit  jud^e  instructs  the  Jury  as  follows: 
"If  you  believe  from  the  evidence  that  a  car  of 
railroad  iron  was  loaded,  under  the  direction 
and  supervision  of  a  conductor  of  a  construc- 
tion train  charged  with  that  duty  by  the  defend- 
ant railroad  compaoy,  and  that  the  same  was 
loaded  so  that  the  bars  of  iron  projected  over 
the  end  of  the  car,  and  that  with  ordinary  care 
in  loading,  such  projection  would  have  been 
obviated,  and  that  in  such  condition  it  was. 
under  tbe  direction  of  such  conductor,  plac^ 
on  a  track  of  defendant's  railway  for  the  pur- 
pose of  being  transported  by  a  freight  train  of 
defendant's  railroad  company,  and  that  the 
plaintiff  was  a  brakeman  on  said  freight  train, 
and  that  in  obedience  to  the  orders  of  the  con- 
ductor of  said  train  he  proceeded  in  the  night- 
time with  due  care  to  couple  said  cars  and  was 
inlured  bv  said  iron  projecting  over  said  car, 
without  fault  on  his  part,  while  attempting 
to  couple  said  car,  then  your  verdict  should  be 
for  the  plaintiff." 

*'When  a  brakeman  enters  the  employ  of  a 
railroad  company  he  only  risks  the  dangers 
which  ordinarily  attend  such  employment, 
and  not  risks  which  are  directly  and  only 
caused  by  an  omission  of  duty  on  the  part  of 
his  employer;  and  if  ^oa  believe  from  tne  evi- 
dence that  the  plaintiff  was  injured  without 
fault  on  his  part,  by  railroad  iron  projecting 
over  the  car,  while  attempting  to  couple  the 
car,  in  the  line  of  his  duty  and  in  obedience  to 
tbe  order  of  his  superior,  in  the  night  time, 
and  without  knowlenge  of  the  danger,  if  such 
danger  was  known  to  his  superior,  then  it  is 
not  a  risk  ordinarily  incident  to  bis  employ- 
ment and  which  he  assumes  to  take,  but  it  is 
an  omission  of  duty  on  the  part  of  the  defend- 
ant, and  for  which  the  defendant  is  liable  to 
plaintiff  in  whatever  damaoes  may  have  been 
custained  by  him  from  such  inlury."  These 
instructions  were  duly  excepted  to  by  the  de- 
fendant 

By  referring  to  the  declaration  it  will  be 
«een  that  plaintiff  bases  his  cause  of  action 
upon  tbe  alleged  negligence  and  default  of  de- 
fendant in  loading  a  car  with  railroad  iron  so 
that  the  rails  projected  over  the  end,  and  in 
receiving  said  car  for  coupling  and  transpor- 
tation in  an  unsafe  and  unfit  condition.  If 
the  declaration  can  be  construed  to  allege  any 
defect  or  imperfection  In  the  car  other  than 
the  way  in  which  the  iron  was  placed  on  it, 
it  is  clear  from  the  evidence  that  no  such  de- 
fect was  shown  either  in  the  car  or  any  other 
machinerv  or  implements  with  which  plaintiff 
was  employed  to  work.  The  improper  ar- 
rangement of  the  iron  on  the  car  cannot  be 
classed  under  tbe  head  of  defective  machin- 
ery, whatever  may  be  defendant's  liability 
by  reason  thereof  on  other  grounds.  The 
(liability  of  defendant  must  rest  upon  the 
loading  of  the  car  so  that  the  bars  of  iron 

J>rojected  over  the  end  eighteen  or  twenty 
nches,  or  in  accepting  the  car  so  loaded  for 
coupling  and  transportation.  The  accident,  it 
most  be  remembered,  occurred  not  while  the 
car  was  being  loaded  or  placed  on  the  side 
track,  but  in  attempting  to  couple  it  on  to  a 
train  to  be  carried  forward  on  the  road.    Ac- 
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cording  to  the  flrat  chatre  above  referred  to, 
the  loading  of  the  car  under  the  supervision  or 
a  conductor  in  charge  of  defendant's  oonstnic- 
tion  train  with  iron,  so  that  the  bars  projected 
over  the  end,  which  could  have  been  avoided 
bv  ordinary  care  and  placing  the  same  on  the 
side-track  of  defendant's  road  for  transporta- 
tion by  the  freight  train,  impose  a  liabilitv  up- 
on defendant  lor  an  injury  received  by  a 
brakeman  on  the  freight  tnun  in  attempting 
to  couple  said  car  at  night  by  direction  of  hia 
conductor.    The  charge  necessarily  excludes 


the  right  of  the  jurv  to  consider  such  a  coup- 
ling as  cominff  within  the  ordinarv  hazards 
ana  risks  of  me  employment  which  a  brake- 


man  assumes  in  his  engagement  with  the 
company,  because  they  are  instructed  to  find 
for  plaintiff  if  they  believe  from  the  evidence 
that  a  car  was  so  loaded  and  placed  on  the 
side-track  for  transportation,  and  that  plaintiff 
was  injured  in  coupling  the  same  while  actixig 
within  the  line  of  bis  duty  without  fault  It 
was  the  duty  of  plaintiff  to  couple  cars  on  the 
road  of  defendant,  and  when  the  accident  oc- 
curred he  was  acting  within  the  line  of  his 
emplovment  By  voluntarily  engaging  in  the 
hazaraous  business  of  coupling  cars  he  assumed 
the  ordinary  risk  and  dangers  incident  to  such 
business.  The  authorities  are  clear  on  thia 
point  Does  the  loading  of  the  car  in  the  man- 
ner shown  by  the  testimony,  and  its  acceptance 
for  transportation,  take  the  case  out  of  this 
rule? 

In  Toledo,  W.  d  W.  R  Co,  v.  Blaek,  88  Dl. 
112,  a  brakeman  sued  for  injuries  received 
from  alleged  defective  and  careless  loading  of 
railroad  iron,  so  that  it  projected  over  the  end 
of  the  car.  The  rails  projected  over  the  end 
eighteen  inches,  if  not  further,  and  plsintiff 
testified  that  if  the  rails  had  not  prelected  he 
would  have  seen  the  difficulty  of  coupling,  and 
would  not  have  attempted  it.  It  appears  that 
he  had  been  in  the  employment  of  the  defend- 
ant company  as  a  switchman  at  its  yard  six  or 
seven  months  prior  to  the  accident,  and  that 
cars  had  frequently  come  in  there  before  loaded 
as  the  one  in  question  was  with  old  iron  pro- 
jecting over  the  end  of  the  cars.  The  plaintiff 
stated  that  he  discovered  the  improper  loading 
just  as  the  car  to  be  coupled  was  coming 
towards  him,  about  six  feet  off,  and  that  he 
was  standing  with  his  lantern,  at  the  end  of 
the  caboose,  to  which  it  was  to  be  coupled,  and 
the  car  was  coming  slowly.  It  also  appeared 
that  the  car  was  about  twenty-eight  feet  lonff 
and  the  rails  projected  over  both  ends;  that  old 
rails  are  of  different  lengths  and  was  a  common 
article  of  freight  shipped  over  the  road  fre- 
quently, and  generally  projected  over  the  ends 
of  the  cars;  that  this  resulted  sometimes  from 
irregular  loading  or  jolting  by  transportation, 
and  sometimes  the  rails  were  longer  than  the 
cars.  The  plaintiff  stooped  down  to  make 
the  coupling  and  his  hand  was  caught  between 
the  iron  bars  and  crushed,  and  hisTeg  was  also 
injured.  It  was  held  that  the  plaintiff  could 
not  recover.  The  court  said:  "The  accident 
with  which  he  met  was  but  an  ordinary  peril 
of  the  service  which  he  had  undertaken.  The 
business  of  the  employment  was  attended  with 
danger,  and  upon  entering  into  it  plaintiff  as- 
sumed  the  haziard  of  the  ordinary  perils  which 
are  incidental  to  it    We  do  not  see  why  tha 
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casualty  in  question  is  not  one  wbicli  is  to  be 
held  as  baYuig  been  in  the  contemplation  of 
plaintiS  as  liable  to  happen,  and  which  he  took 
the  risk  of  when  he  engaged  to  enter  into  the 
eniployment.'' 

Iq  Louuoiae  d  if.  B.  Go.  y.  Qwoer,  86  Tenn. 
465,  a  brakeman  on  a  railroad  recovered  a  Yer- 
dict  for  injuries  received  in  coupling  cars.  In 
this  case  a  car  loaded  with  lumber  had  been 
taken  into  a  tndn,  and  at  a  station  two  fiat  cars 
were  taken  out  of  the  train  and  placed  on  a 
side-track,  which  necessitated  the  coupling  of 
the  lumber  car  with  a  box  car.  It  was  the  auty 
of  the  plaintiff  to  make  the  coupling,  which 
was  done  without  special  order.  He  stood  at 
one  end  of  the  box  car,  signaled  the  engineer 
to  back  to  the  car.  which  was  carefully  done. 
When  within  a  few  feet  of  the  box  car  the 
plaintiff  observed  that  the  plank  prelected  over 
the  end  of  the  lumber  car,  and  that  it  was 
necessary  for  him  to  stoop  to  avoid  it  in  enter- 
ing between  the  cars  to  make  the  coupling. 
He  entered  in  this  way  and  made  the  coupling, 
but  on  account  of  some  difficulty  in  gettine  the 
couplinic-pin  into  the  draw-head  he  raised  his 
head  and  was  caught  between  the  box  car  and 
the  projecting  lum  oer  and  badly  injured.  The 
trial  court  instructed  the  jury,  in  substance, 
that  the  reception  of  a  car  so  loaded  that  the 
lumber  projected  eighteen  inches  over  the  end 
of  it  was  negligence  on  the  part  of  the  com- 
pany, and  that  it  was  an  extraordinary  hazard 
to  which  the  company  must  not  subject  its 
employ  §8.  This  was  declared  to  be  error.  The 
opinion  states  that  it  may  be  extra  hazardous 
in  the  senfie  that  it  is  not  a  coupling  ordinarily 
or  frequently  required;  but  it  is  one  incident  to 
the  duties  of  the  place,  and  not  more  haz- 
ardous, as  a  matter  of  law,  than  he  stipulates 
to  perform  on  the  occasions,  however  rare  and 
infrequent,  where  such  couplings  become  nec- 
essary in  the  variety  of  shipments  made  to  meet 
the  demands  and  necessities  of  trade  and  trans- 
portation. Lumber  of  all  kinds,  iron,  steel  and 
finished  structures  must  often  necessarily  be 
transported  on  cars  of  shorter  length  than  the 
material  transported.  ...  To  hold  that  such 
a  service  is  not  to  be  anticipated  by  a  railroad 
employ 6  as  occasional,  incidental,  though  ex- 
tremely hazardous  duty  to  be  performed, 
would  be  to  do  so  in  manifest  disregard  of  the 
demands  of  the  age  upon  transportation  lines 
and  their  common  and  well  understood  service 
in  conformity  to  such  requirements." 

The  facts  in  the  case  of  Northern  Cent.  R, 
Co.  Y.  HuMon,  101  Pa.  1,  47  Am.  Rep.  690, 
were,  that  Husson  was  in  the  employment  of 
the  railway  company  as  a  hand  on  one  of  its 
gravel  trains  en^^ged  in  hauling  ballast,  earth, 
railroad  iron,  bndge  irons,  Image  timbers  and 
other  material  required  in  constructing  a  road- 
bed. It  was  Husson's  d uty  to  assist  in  coupling 
the  cars,  and  he  assisted  one  morning  in 
making  up  a  train  consisting  of  four  cars 
loaded  with  large  pieces  of  bridge  iron  in  such 
a  manner  that  the  ends  extended  beyond  the 
ends  of  the  cars.  When  the  bumpers  or  dead- 
woods  of  the  cars  were  together  the  distance 
between  the  projecting  ends  of  the  iron  was 
about  five  inches.  W bile  Husson  was  coupling 
the  cars  his  head  was  caught  and  crushed 
between  the  ends  of  the  iron  so  that  he  died. 
His  widow  and  child  brought  suit  to  recover 
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damages  for  his  death  occasioned  by  the  al- 
leged negligence  of  defendant.  The  company 
hSd  a  regulation,  which  was  known  to  Husson,. 
that  persons  in  coupling  cars  together  should 
stoop  below  and  make  the  coupling  by  reaching 
up.  It  was  held  that  the  risk  run  bv  decedent 
in  coupling  the  cars  was  ordinarily  incident  to* 
his  employment,  and  also  that  he  failed  to  take- 
ordinary  care  in  making  the  coupling.  For  & 
further  discussion  of  the  principle  of  law  con^ 
trolling  cases  like  the  one  at  bar,  see  Atchison^ 
T.  d  8,  F.  R.  Co.  V.  Pivnkett,  26  Kan.  188? 
Brown  v.  Atehiion,  T.  d  8.  F.  R.  Co.  81  Kan. 
1;  Day  v.  Toledo,  G.  8.  d  D.  R.  Co.  42  Mich, 
528;  Patterson.  Railway  Accident  Law,  §  816. 

There  are  two  cases  in  Iowa  which  hold  a 
different  doctrine:  one  is  the  case  of  Haugh  v. 
Cliieago,  R.  I.  d  P.  R.  Co.,  78  Iowa,  66.  cited 
by  counsel  for  appellee,  and  the  other  is  i-e^ 
ported  in  86  Iowa,  81  [Hamilton  v.  De» 
Mbinei  VaUey  R.  C^.]  It  appears  that  tbey  have 
a  statute  in  Uiis  state  imposing  liability  upoa 
railroad  corporations  for  all  damages  sustained 
by  any  persons,  including  employ^,  in  conse- 
quence of  any  neglect  of  its  agents,  or  mis- 
management of  any  of  its  employ^.  How  far 
these  decisions  have  been  influenced  by  the 
statute  does  not  appear,  as  the  decision  io 
HaugK%  Caw  makes  no  reference  to  any  stat- 
ute. 

In  the  case  at  bar  the  plaintiff  was  twenty- 
eight  years  old,  and  an  experienced  brakeman. 
The  train  on  which  he  was  employed  was  en- 
gaged daily  in  hauling  cars  loaded  with  rail- 
road iron  and  lumber  for  railroad  construction. 
The  conductor  testified  that  it  was  very  com- 
mon for  the  iron  and  lumber  to  project  over 
the  ends  of  the  cars.  The  plaintiff  admits  the 
train  was  daily  hauling  lumber  and  iron,  but 
says  he  never  saw  any  before  the  accident  pro- 
jecting over  the  ends  of  the  cars.  Under  the 
charge  of  the  court  to  the  jury,  they  were  pre- 
cluded from  findinf^  that  the  injury  resulted 
from  the  ordinarv  risks  and  hazards  incident 
to  plaintiff's  employment,  and  in  this  respect  it 
was  erroneous,  and  prejudicial  to  the  defendant. 

The  second  instruction  was  also  calculated 
to  mislead  the  jury  in  considering  the  real 
question  involved  in  the  case.  In  so  far  as 
this  charge  can  be  construed  as  a  direction  to 
the  jury  that  the  coupling  of  a  car  loaded  with 
iron  projecting  over  tJhe  end  is  not  such  a  dan- 
ger and  risk  as  ordinarily  appertain  to  plain- 
tiff's employment,  it  would  not  differ  from  the 
first  cbaigo  considered.  In  our  opinion,  how* 
ever,  the  second  charge  changes  the  basis  of  a 
verdict  from  that  presented  in  the  first,  and 
puts  it  upon  the  action  of  a  superior  officer 
with  knowledge  of  an  extra  hazardous  coupl- 
ing, directing  the  plaintiff,  who  was  a  brake- 
man  without  knowledge  of  the  extra  danger^ 
to  make  the  coupling  in  the  night-time  without 
informing  him  of  this  danger.  This  instruction 
directed  the  jury  that  if  plaintiff  was  injured,, 
without  fault  on  his  part,  by  railroad  iron  pro- 
jecting over  the  end  of  the  car  which  he  was 
attempting  to  couple  in  the  night,  in  obedience 
to  the  orders  of  a  superior  who  knew  the  dan- 
ger, and  which  was  not  known  to  plaintiff, 
then  the  risk  in  coupling  the  car  was  one  not 
ordinarily  incident  to  plaintiff's  employment. 
The  negligence  of  defendant,  upon  which 
plaintiff  relied  in  his  declaration,  was  in  load 
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fng  a  car  with  railroad  iron  projecting  over 
the  end,  and  in  receiving  such  car  for  trana- 
portatioD.  The  jury  was  directed  to  find  for 
plaintiff  if  they  believed  that  a  superior,  with 
knowledge  of  dan^r  in  making  a  coupling, 
directed  the  plaiotiif  to  perform  this  duty  at 
night  when  he  was  ignorant  of  the  danger. 
There  are  no  allegations  in  the  declaration  to 
Justify  a  fiudiog  on  this  particular  phase  of  the 
charge.  We  do  not  hold  that  the  company 
would  be  exempt  from  liability  in  a  case  where 
a  conductor,  with  knowledge  of  a  dangerous 
coupling,  directed  a  brakcman  to  make  it  in 
the  dark  without  informiog  him  of  the  dan- 
ger, when  he  did  not  know  of  it  What  would 
be  the  rule  in  such  a  case  we  need  not  say,  be- 
cause the  declaration  before  us  does  not  allege 
it.  We  held  in  the  case  of  JPiarrM  v.  JPensa- 
tola  db  A,  B,  Co.,  28  Fla. — ,  that  there  could 
be  no  recovery  upon  a  cause  of  action,  how- 
ever meritorious  it  may  be,  or  however  satisfac- 


torily proved,  that  is  in  sut)Atance  variant  from 
that  which  is  pleaded  by  the  plaintiff.  And 
in  JaeksonviOe,  T,  di  K,W.  R  Oo.  v.  NefT,  28 
Fla. — ,  we  held  that  the  instructions  of  the 
court  to  the  jurv  must  be  confined  to  the  issues 
made  by  the  pleadings.  In  the  case  now  un- 
der consideration  we  think  the  Jury  was  clear- 
ly misled,  to  the  prejudice  of  defendant,  by 
the  charges  of  the  court  as  to  the  real  question 
involved,  and  a  new  trial  should  be  granted. 
It  is  well  to  note  that  the  present  case  arose  be- 
fore the  passage  of  chapter  87i4,  Laws  of 
Florida,  and  no  question  is  presented  under 
this  statute. 

There  are  other  exceptions  in  the  record  to 
charges  given  and  refused  by  the  court,  but 
we  do  not  consider  them,  for  the  reason  that 
what  is  stated  above  ooveis  the  question  pre- 
sented by  the  declaration. 

The  judgment  of  the  court  below  i$  reverted^ 
and  a  new  trial  awarded. 


MICHIGAN  SUPREME  COURT. 


Calvin  B.  DEWEY.  Appt., 

V, 

DETROIT,  GRAND  HAVEN  &  MIL- 
WAUKEE R.  CO, 

( Mloh. ) 

^  •  An  inspector  of  cars  is  not  a  fellow- 
servant  of  a  brakeman  so  as  to  reUeve  the 
•railroad  oompany  from  liability  for  injury  to  the 
-latter  while  couplioff  cars  caused  by  the  neg- 
Uifrent  loading  of  a  oar  so  that  lumber  projected 
-over  the  end, 

8*  The  Itect  tbat  loaded  ears  were  re- 
ceived by  a  ndlroad  company  fiK>m 
another  road  does  not  relieve  the  oompany 
from  liability  for  injuries  to  a  brakeman  oaused 
by  the  improper  manner  in  which  they  were 
ioaded. 


'»> 


iMontgomerycmd  Orant,  JJ.,  diasewL) 
(July  28, 1802.) 


ERROR  to  the  Circuit  Court  for  Wayne 
County  to  review  a  judgment  in  favor  of 
defendant  in  an  action  brought  to  recover 
•damages  for  personal  injuries  alleged  to  have 
resulted  from  defendant's  negligence.  Be- 
*ver»ed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  Dickinson,  Thurber  A  Steven- 
•eon»  for  appellant: 

If  sny  doubt  could  remain,  since  VanDuzen 
V.  Leiellier,  78  Mich.  492,  as  to  the  doctrine 
DOW  existing,  it  is  swept  away  by  the  holding 
in  Morton  v.  Detroit,  B.  G,  A  A.  B.  Co.,  81 
Mich.  428.  In  that  case  a  brakeman  on  a  log- 
ging train  was  thrown  from  a  car  and  killed 
by  reason  of  the  brcakiog  of  the  brake  chain, 
"Which  was  of  insufficient  streogth  to  be  used 
'with  safety.  Here  ii  is  disiiactly  stated  that 
it  is  settled  law  in  this  state  that  a  master  is 


bound  not  only  to  use  all  reasonable  care  in 
providing  safe  tools  and  appliances  for  the  use 
of  workmen  in  his  employ,  but  that  this  is  a 
duty  which  cannot  be  delegated  to  another,  so 
as  to  relieve  the  master  from  personal  re* 
sponsibility. 

See  also  Northern  Pae.  R  Oo.  v.  Herbert,  114 
U.  9.  660,  89  L.  ed.  769;  Ford  v.  Fitchb'j/rg  B. 
Co.  DO  Mass.  d40;  Town  v.  Michiffan  Gint.  EL 
Co.  84  Mich.  214;  Hough  v.  Texas  A  P.  B.  Oo. 
100  U.  8.  213.  26  L.  ed.  612;  FuUer  v.  JeweU, 
80  N.  T.  46,  86  Am.  Rep.  676;  Leteis  v. 
Seifert,  9  Cent.  Rep.  761,  116  Pa.  648;  Eati 
Tennessee.  V.  db  0.  B  Co.  v.  De  Armond,  86 
Tenn.  74;  King  v.  Ohio  d  M.  B.  Co.  14  Fed. 
Rep.  277;  Northern  Pae.  B,  Oo.  v.  Berbert,  116 
U.  S.  652,  29  L.  ed.  760;  Fayy.  Minneapolis  J 
St.  L.  B.  Oo.  80  Minn.  281;  Qutridge  v.  Mie- 
souH  Pac.  B.  Co.  18  West.  Rep.  644,  94  Mo. 
468;  OoWieb  v.  New  York,  L.  E.  A  W.  B.  Oo. 
1  Cent.  Rep.  728,  100  N.  Y.  466;  International 
db  G.  N.  B.  Oo.  V.  Kernan,  9  L.  R  A.  708,  78 
Tex.  294. 

Mr.  Otto  Kirchner*  with  Mr.  E.  W. 
Meddauffh*  for  appellee: 

The  testimony  clearly  shows  that  plaintiff 
fully  understood  not  only  the  risk  attending 
his  employment  generally,  but  that  he  fully 
understood  the  risk  involved  in  doing  the 
particular  work  in  which  he  was  injured, 
consequently  he  cannot  recover. 

Michigan  Cent.  B.  Co.  v.  Smiihson,  46  Mich« 
212;  Hathaway  v.  Michigan  Cent.  B.  Go.  61 
Mich.  253,  47  Am.  Rep.  669;  Brewer  v.  Flint 
ikP.M.B  Go.  66  Mich.  620. 

The  reception  of  the  car  improperly  laden 
with  lumber,  was  the  negligence  of  plaintiff's 
fellow- servant,  to  wit:  the  car  inspector  at 
Holly. 

timith  V.  Pottfr,  46  Mich.  258. 

The  doctrine  of  ISmith  v.  Potter,  supra,  has 
recently  (December  28,  1891)  been  approved  by 


Note.— See  the  ease  next  preoedlnflr  this  one  In  I  a  brakeman  the  oourt  nevertheless  holds  that  the 
which  after  apparently  agreelnflr  that  the  inspec-   brakeman  assumes  the  risk  of  neffUgenoe  in  making 
tion  of  cari  is  not  the  work  of  the  fellow-servant  of  >  suoh  inspection. 
16  L.  R.  A« 

See  also  17  L.  R.  A.  811;  22  L.  R.  A.  292. 
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tbis  court  to  Irvine  r.  Flint  &  P.  M.  B.  Go.  89 
)iich.  416. 

McGraih,*/*.,  delivered  the  opinioD  of  the 
court: 

Plaintiff,  a  brakeman  in  defendant's  em- 
ploy, was  injured  while  attempting  to  recouple, 
«fter  dropping  two  cars  at  the  Lake  Shore 
Junction,  near  Detroit,  at  2  o'clock  in  the 
rooming  of  October  21, 1890.  The  last  car  on 
the  moving  section  of  the  train  was  what  is 
known  as  a  "sand  flat  car,"  upon  which  the 
bumpers  are  much  shorter  than  in  the  ordinary 
car.  The  car  to  be  attached  was  one  laden 
with  lumber.  The  lumber  projected  several 
inches  beyond  the  end  of  the  floor  of  the  car, 
leaving  a  space  of  but  seven  inches,  when  the 
<:ar8  were  coupled,  between  the  ends  of  the 
lumber  and  the  end  of  the  sand  flat  car. 
When  plaiutifT  went  between  the  cars  they 
were  two  rods  apart  With  the  aid  of  his  lan- 
tern he  noticed  the  character  of  the  drawbar  and 
bumpers  upon  the  sand  flat  car,  and  held  up 
^is  light,  and  saw  that  the  other  car  was  an 
4>rdiDMry  flat,  but  did  not  notice  that  the  lum- 
her  project^  beyond  the  end  of  the  car. 
When  the  cars  came  together,  plain tifTs  body 
was  caught  between  the  lumber  and  the  end 
of  the  sand  flat  car,  his  arm  was  thrown  be- 
tween the  bumpers  and  crushed.  At  the  con- 
clusion of  plaintififs  case  the  court  directed  a 
verdict  for  defendant,  upon  the  ground  that 
the  proximate  cause  of  the  hsjury  was  the  im- 
proper loading  of  the  lumber  car,  and  that,  as 
defendant  had  made  provision  for  the  inspec- 
tion of  cars,  the  negligence  was  that  of  the  in- 
apector,  who  was  a  fellow  servant  of  the 
plaintiff. 

The  rule  that  the  master  must  furnish  the 
aervant  with  a  reasonably  safe  place  in  which 
to  perform  his  work  has  been  settled  by  re- 
pented decisions  of  this  court.  Van  Dtuen  v. 
UtelUcr,  78  Mich.  492;  Morton  v.  Detroit,  B, 
C.  diA,  B.  Co,  81  Mich.  428;  Bouxy.  Blodaeit 
4t  D.  Lumber  Co,  85  Mich.  519;  Imine  v.  Flint 
4t  P.  Jd.B.  Co.  89  Mich.  416. 

It  is  also  well  settled  that  this  dutv  cannot 
be  delegated  to  another,  so  as  to  relieve  the 
master  from  personal  responsibility.  Van 
Ihiten  y.  Letdliei'  and  Morton  v.  Detroit,  B. 
<7.  dh  A.  B  Go.  supra. 

These  cases  clearly  overrule  the  doctrine  of 
Smith  V.  Potter,  46  Mich.  2o«.  It  was  there 
held  that  the  duty  of  inspection  was  not  one 
of  management  or  supervision,  and  that  in- 
spectors and  brakemen  were  in  the  strictest 
cense  fellow  servants.  In  the  Van  Dusen  and 
Morton  Cases,  it  was  held  that  the  duty  of  in- 
spection was  one  that  could  not  be  delegated 
so  as  to  relieve  the  master  of  liability.  Jus- 
tice Morse,  in  the  Van  Dusen  Case,  says:  **  If 
the  master  can  delegate  this  duty  to  an  em- 
ploye, and  apply  the  doctrine  of  fellow  serv- 
ant to  such  employe,  because  he  is  working  in 
and  about  the  same  business,  and  in  the*Wime 
general  line  of  such  business, — as,  in  this  case, 
the  manufacture  and  piling  of  lumber,— then 
the  employer  is  permitted  to  shirk  his  duty 
upon  anotner,  and  then  allowed  to  escape  all 
vesponsibility  and  liability  upon  the  plea  that 
the  person  injured  is  the  fellow  servant  of  his 
delegate  or  agent.  The  law,  as  I  understand 
it,  will  not  permit  this.    It  is  a  duty  the  mas- 
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ter  owes,  which  he  cannot  delegate  to  a  fellow 
servant  of  his  employes.  If  he  picks  out  one 
of  the  men  working  about  the  mill,  and  im- 
poses upon  him  the  duty  of  seeing  that  the  ma- 
chinery is  kept  in  safe  repair,  or  delegates  to 
one  of  the  men  working  in  the  millyard  the 
duty  of  seeing  that  these  docks  are  kept  safe 
and  sound,  these  men,  as  far  as  these  duties 
arc  concerned,  stand  in  the  place  of  their  em- 
ployer, and  their  negligence  is  his  negligence." 
Champlin,  «/.,  concurring,  says:  "I  do  not 
think  the  duty  of  inspection,  when  such  in- 
spection' is  required  by  the  circumstances  of 
the  case,  can  be  delegated  by  the  master  in 
such  manner  as  to  avoid  responsibility,  and  I 
concur  in  reversing  the  Judgment."  Campbell, 
c/.,  who  wrote  in  the  Smith  Case,  sslys:  **t 
agree  in  reversing  the  Judgment,  but  i  do  not 
think  it  proper  to  throw  doubt  on  our  pre- 
vious decisions  which  have  dealt  with  the 
questions  in  this  cause."  The  Morton  Case, 
by  a  very  full  and  able  opinion  by  Gahill,  J,, 
reaffirms  the  doctrine  of  Van  Dusen  v.  Letel- 
tier. 

In  Irvine  ▼.  Hint  A  P.  M,  R  Co.  we  held 
that  it  is  as  much  the  duty  of  the  company  to 
see  that  the  cars  are  so  loaded  that  brakemen 
will  have  reasonably  safe  access  to  tne  brakes, 
and  an  op^rtunity  for  the  discharge  of  their 
duties,  as  it  is  to  see  that  proper  appliances  are 
provided.  In  the  discussion  of  that  question, 
however,  I  am  satisfled  that  the  statement 
made  in  that  opinion,  that  if  the  cars  were  in- 
spected, or  if  the  company  provided  the 
means  for  their  inspection,  by  a  fellow  servant, 
and  the  inspector  neglected  his  duty,  then 
there  would  be  no  recovery,  is  not  supported 
by  the  later  decisions  of  our  own  court,  nor  by 
the  weight  of  authority  elsewhere.  Shearm. 
<&  Redf.  Neg.  4th  ed.  ^§  194-204;  Hannibal  db 
St.  J.  B,  Co.  V.  Fox,  81  Kan.  586;  Ford  v. 
Fitehbura  B.  Co,  110  Mass.  241;  Eough  v.  Texas 
d  Pae,  k  Co,  100  U.  8.  218,  25  L.  ed.  612; 
Northern  Pae,  B,  Co,  v.  Herbert,  116  U.  8.  652, 
29  L.  ed.  760:  Eing  v.  Ohio  db  M.  B.  Co,  14 
Fed.  Rep.  277;  Lewis  v.  Seifert,  116  Pa.  648,  9 
Cent.  Rep.  751;  East  Tennessee^  V.  d  O.  B. 
Co.  V.  De  Armond,  86  Tenn.  74;  Fay  v.  Min- 
neapolis dt  St.  L,  B.  Go,  80  Minn.  231;  Gutridge 
V.  Missouri  Pae.  B.  Co.  94  Mo.  468,  18  West. 
Rep.  644;  FvlUr  v.  Jerntt,  80  N.  Y.  46,  86 
Am.  Rep.  575;  QotUieb  v.  New  York,  L,  E.  db 
W,  B,  Co,  100  N.  T.  466;  International  d  Q, 
N.  B  Co,  V.  Kernan,  78  Tex.  294,  9  L.  R.  A. 
703;  ffulehan  v.  QreenBay^W,  d  St,  P.  B.  Co, 
68  Wis.  520;  7  Am.  &  Eng.  Encvclop.  Law, 
p.  825,  and  note.  The  doctrine  of  these  cases 
is  that,  when  it  is  the  duty  of  the  master  to 
furnish  sound  apparatus,  machinery,  etc.,  and 
defective  machinery  causes  an  injury  to  the 
servant,  the  rule  which  exempts  the  master 
from  liability  for  injury  to  servants  through 
the  negligence  of  a  fellow  servant  does  not 

In  kulehan  v.  Green  Baty,  W.  d  St.  P.  B. 
Co,,  supra,  it  was  held  that  where  a  railway 
company  permitted  its  track  to  be  incumbered 
with  sticks  and  blocks  of  wood  at  places 
where  plaintiff  was  called  upon  to  perform  his 
duties  10  coupling  cars,  by  reason  of  which  he 
was  injured,  the  negligence  of  permitting  the 
roadway  to  be  obstructed  was  that  of  the  com- 
pany.   At  best,  the  duties  of  brakemen  are 


844 


HiCmOAH  SUPBBMB  COTJHT. 


JULT^ 


daDgerous,  and  It  is  the  plain  duty  of  their 
employers  to  provide  against  increHsed  peril. 
There  Is  do  reason  whv  one  rule  should  apply 
to  the  case  of  a  defectfve  brake  chain,  and  that 
another  should  govern  a  case  where  a  car  has 
been  so  improperly  loaded  as  to  prevent  the 
use  of  the  brake  Without  ^reat  hazard. 

In  the  recent  case  of  Mexican  Cent,  R.  Co, 
y.  Shean  (Tex.)  18  S.  W.  Rep.  161,  the  cars 
were  improperly  loaded,  but  the  decision 
was  put  upon  the  ground  that  the  plaintiff 
knew  that  the  car  was  loaded  in  such  a  man- 
ner as  to  render  the  attempt  to  couple  it  ex- 
tremely hazardous.  In  the  present  case  plain- 
tiff had  no  such  knowledge.  It  is  insisted, 
however,  that  this  lumber  car  was  one  re- 
ceived from  another  company:  but  the  obliga- 
tion to  receive  cars  from  other  roads  does  not 
require  the  reception  of  defective  cars,  or  cars 
so  loaded  as  to  render  their  transportation  haz- 
ardous to  employes.  The  .dutv  is  not  one  to 
be  discharged  without  reward.  The  service 
rendered  is  not  gratuitous.  As  was  said  by 
Campbell,  Jl.  in  Smith  v.  Potter:  "This 
[duty  imposed  by  statute]  does  not  require  the 
transfer  of  cars  unfit  for  passage. '.  .  .  There 
is  no  difference  in  the  nature  of  the  danger,  or 
in  the  quality  of  the  inspector's  employment, 
between  the  case  of  shifting  cars  belonging  to 
other  roads  and  cars  belonging  to  the  same 
road.  Defects  in  both  lead  to  the  same  results, 
and  the  methods  of  examining  both  are  identi- 
cal." In  Fap  V.  Minneapolis  A  St.  L.  R,  Co., 
Outridge  v.  Missouri  Pat,  R  Co,,  OotUUsb  v. 
New  York,  L,  E.  db  W,  R,  Co,  and  Interna^ 
tional  dk  G.  N,  R,  Cc.  v.  Eeman,  supra,  the 
cars  were  freight  cars,  but  the  cases  hold,  and 
I  think  correctly,  that  the  fact  was  Immaterial. 
It  follows  that  tJie  judgment  must  be  refoersed, 
and  A  new  trial  had,  with  costs  of  this  court  to 
plaintiff. 

Mor8e«  Ch,  «/.,  and  Long^,  </.,  concurred. 

MoDtg^omery*  •/.,  dissenting: 

I  cannot  vield  my  assent  to  the  views  ex- 
pressed by  Mr.  Justice  McGrath  in  this  case. 
The  evidence  showed  that  whatever  of  fault 
there  was  in  permitting  the  car  to  be  loaded  in 
the  manner  in  which  it  was,  was  the  fault  of 
an  inspector  provided  by  the  company,  and  no 
fault  was  attributed  to  the  company  in  employ- 
ing him.  This  court  has  held,  not  once,  but 
repeatedly,  that  an  inspector  of  cars,  under 
such  circumstances,  is  a  fellow  servant  of  the 
trainmen,  and  that  no  recovery  can  be  had 
on  account  of  his  negligence.  Smith  v.  Potter, 
46  Mich.  258;  Irvine  v.  Flint  A  P,  M.  R.  Co. 
89  Mich.  416.  And  the  doctrine  of  nonlia- 
bility for  the  fault  of  a  co- em  ploy  6  has  been 
also  applied  in  other  cases  where  the  relations 
were  analogous,  and  where  the  authority  of 
the  offending  servant  was  quite  as  broad  as  is 
that  of  one  whose  duty  it  is  to  see  that  cars 
are  properly  loaded.  Soar  v.  Mcrritt,  62 
Mich.  386;  Gardner  v.  Midiigan  Gent.  R.  Co. 
58  Mich.  584;  Greenwald  v.  Marquette,  H.  db 
0.  R,  Co,  49  Mich.  197;  Quincy  Min.  Co.  v. 
Kitts,  42  Mich.  84;  Michigan  Cent,  R.  Co.  v. 
Dolan,  82  Mich.  610.  The  case  of  Smith  v. 
Potter  was  cited  and  its  doctrine  approved  in 
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Peterson  y.  Chicago  d  A.  W,  R,  Co.  67  Hiclu 
102,  and  was  also  cited  with  approval  in  Raw- 
daU  V.  Baltimore  d  0,  R  Co.  109  U.  S.  481^ 
27  L.  ed.  1004.    But  it  Is  suggested  that  the 
case  of  Smith  v.  Potter  has  been  overruled  by 
Van  Dusen  v.  LeteUier,  78  Mich.  492;  Morton 
Y.  Detroit,  B,  C.  d  A,  R.  Co.  81  Mich.  428;  Rouaf 
V.  Blodgett  d  D,  Lumber  Co.  86  Mich.  619.    It 
is  clear,  as  I  think,thatit  was  not  the  purpose  of 
Justice  Morse,  who  wrote  the  opinion  m  Van 
Dusen  v.  LeteUier,  to  overrule  the  case  of  Smith 
V.  Potter,    In  Peterson  v.  Chicago  d  N.  W.  R. 
Co,  ^Justice  Morse  recognizes  the  binding  au- 
thority of  Smith  V.  Potter  and  other  kindred 
cases   in  the  following  language:    "If  th& 
question  were  an  open  one  in  this   state   I 
should  not  be  inclined  to  hold  that  either  of 
these  persons  was  a  fellow  em  ploy  6  of  the 
plaintiff;  but  the  law  In  this  respect  Is  well 
settled  in  this  state,  and  the  circuit  Judge  fol- 
lowed the  decisions  of  this  court,  citing  them 
in  his  charge  to  the  jury."    In  Van  Dusen  y. 
LeteUier,  the  case  or  Smith  v.  Patter  Is  distin- 
guished, as  is  also  the  case  of  Hoar  v.  Merriit. 
All  that  is  held  by  Van  Dusen  v.  LeteUier  \» 
that  the  employer  owes  a  duty  of  providing  a 
safe  place  for   his   employ^   to   work,  and 
that  this  duty  cannot  be  delegated  to  a  fellow 
servant.    The  case  fully  recognizes  the  dis- 
tinction between  the   duty  of  furnishing   ai 
safe   place  and   safe  machinery  to  the  em- 
ploy 6   and   the  duty  of  seeing  that  the  ma- 
chinery, appliances  or  place  are  properly  used 
or  employed.    The  same  may  be  said  of  Mor- 
ton Y,  Detroit,  B,  C.  d  A,  R.  Co,,  81  Mich.  428. 
This  distinction  is  again  recognized  in  Rav>ley- 
Y.   CoUiau  (Mich.)  51  N.  W,  Rep.  850,  and 
Kehoe  V.  AUen,  62  N.  W.  Rep.  740,  (decided 
at  the  present  term.)    In  Morton  v.  Detroit,  B. 
C.  d  A.  R.  Co.,  as  the  case  was  put  to  the  jury, 
the   sole  question  was  whether  the  appliance 
in  question  was  reasonably  safe  when  origi- 
nally provided  by  the  defendant,  and  the  cir> 
cuit  Judge  instructed  the  Jury  that  the  defend- 
ant's liability  ceased  when  it  provided  a  chain 
that  was  in  the  first  instance  reasonably  safe. 
In  Irrine  v.  Flint  d  P.  M,  R.  Co.  in  an  opinion 
by  Mr.  Justice  McGrath,  the  court  held  dis- 
tinctly that,  if  the  company  provided  means 
for  the  inspection  of  the  cars  by  a  fellow  serv- 
ant, and  the  inspector  neglected  his   duty, 
there  could  be   no  recovery.     In  the  pres- 
ent case  the  injury  resulted,  not  from  any 
fault  in  the  appliances  used,  but  because,  ia 
making  use  of  cars  and  machinery  suitable  U> 
the  purpose,  a  fellow  servant  of  the  plaintiff, 
engaged  in  the  same   general   employment, 
within  the  rule  in  Smith  v.  Patter,  neglected 
his  duty.    The  case  of  Smith  v.  Potter  has  not, 
as  I  view  it,  been  overruled  by  the  case  referred 
to,  and  certainly  the  court  has  not  taken  the 
pains  to  point  out  to  the  profession  the  fact 
that  it  has  been  overruled;  on  the  contrary,  its 
doctrine  has  been  frequently  recognized,  and 
has  become  the  settled  law  of  the  state.    The 
circuit  judge  applied  the  doctrine  to  the  case  at 
bar,  and  the  judgment  should  be  affirmed. 

Grant,  /.,  concurred  with  Mont  j^omery» 
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A  reali'lcUan  that  a  street  railway 
traaefBr  ticket  i^Ten  without  extra 
charge  *Bftii«t  be  used  within  flfteen 
MlBiitee  After  it  is  punched  od  the  tint  liDe,  is 
not  unreaaonabia  or  invalid  in  tbe  absenoe  of  any 
eontiaot  to  carry  a  paBBengcr  on  both  lines  for  a 
ainffle  fare  without  exception  or  conditiona  or 
any  provialon  to  that  elteot  in  the  charter  or  ordi- 
nance or  of  any  holding  out  to  the  public  to  this 
effect*  although  this  miffht  be  subject  to  excep- 
tion if  no  oar  came  aloncr  withlnthe  time  limited. 

(July  1, 1882.) 

ERROR  to  the  Circnit  Court  for  Wayne 
County  to  review  a  judraent  in  favor  of 
defendant  in  an  action  brought  to  recover  dam- 
ages for  alleged  wrongful  expulsion  of  plain- 
tm  from  defendant's  car.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mr.  £•  S.  Orece*  for  appellant: 

The  plaintiff  bad  paid  hia  fare  and  was  en- 
titled to  ride  to  the  Michigan  Central  Railway 
depot.  The  company,  instead  of  taking  him 
there  on  the  first  car  which  it  placed  at  his 
disposal,  by  its  agent,  assaulted  him  and  put 
him  off  its  car,  aft^  he  presented  to  its  said 
■gent  the  certificate  received  from  another 
agent  of  tiie  same  company,  showing  he  had 
paid  the  regular  fare  for  a  ride  to  his  destina- 
tion.   This  gaye  him  a  good  cause  of  action. 

Suffard  t.  Grand  Rapids  dbLR.Oo.l  West. 
Rep.  867,  64  Mich.  681;  WiUey  v.  I/niimiUe  d 
JT.  B,  €h.  88  Ey.  611;  Am.  Dig.  1890,  487; 
SOMi  ▼.  yeto  York  Cent,  ifb  E.  B.  R  Co.  58 
Hun,  78;  OareUn  v.  Northern  Pae,  iZL  OS9.  9  L. 
R  A.  688,  44  Minn.  454;  Pennsylvania  Co.  v. 
Bray,  135  Ind.  229;  Eddy  ▼.  HarrU,  78  Tex. 
661;  Eddy  v.  Rider,  79  Tex.  58;  Gecrrffia  R.  db 
Bkg.  Go.  V.  Jiurden,  86  Ga.  484;  Georgia  B.  db 
Bkg.  Co.  V.  Dougherty,  Id.  744. 

Liability  for  wrongful  expulsion. 

Johnson  v.  Northern  Pae.  B,  Co.  46  Fed. 
Rep.  847;  Georgia  B.  A  Bkg.  Co.  y.  Bskew,  86 
Qa.  641;  Bead  v.  Georgia  Pae.  B.  Co.  79  Ga. 
858;  Baltimore  A  0.  R.  Co.  v.  Brambery  (Pa.) 
Nov.  6.  1888;  Chicago,  8t.  L.  db  P.  B.  Co.  v. 
HMridge,  118  Ind.  281;  HaU  v.  Bauth  Carolina 
B.  Co.  25  8.  C.  564. 

As  to  roles  of  companies. 

Bvtler  V.  Manchester,  S.  db  L.  B.  Co.  L.  R. 
21  Q.  B.  207,  28  Am.  L.  ^g.  81;  Ward  v. 
New  York  Cent,  db  B.  B.  B.  Co.  56  Hun,  268. 

The  plaintiff  was  rightfully  on  tbe  car  and 
had  a  right  to  pursue  his  journey  to  the  depot. 

The  assault  upon  him  was  unlawful  and  the 
action  is  properly  brought. 

English  v.  Delaware  db  H.  Canal  Co.  66  N. 
Y.  454,  28  Am.  Rep.  69;  TarbeU  v.  Northern 
Cent.  B.  Co.  24  Hun.  51;  JeffersonviUe  B.  Co. 
T.  Bogers,  88  Ind.  116, 10  Am.  Rep.  103,  Mur- 


doch y.  Boston  db  A.  B.  Co.  187  Mass.  298,  50 
Am.  Rep.  807;  Bead  v.  Georgia  Pae.  RCo.t9 
Ga.  858;  Alabama,  G.  8.  B.  Co.  v.  HeddUston. 
82  Ala.  218;  Kansas  Pae.  B.  Co.  v.  Kessler,  IB 
Kan.  528;  Bumham  ▼.  Grand  Trunk  B.  Co. 
68  Me.  298,  18  Am.  Rep.  220;  Hamilton  ▼. 
ITiird  Ave.  B.  Co.  58  N.  Y.  25;  Pittsburg,  O. 
db  8t.  L.  B.  Co.  V.  Hennigh,  89  Ind.  506;  PaU 
mer  v.  CharlotU,  C.  db  A.  B.  Co.  8  8.  C.  580; 
City  db  8.  B.  Co.  V.  Ihauss,  70  Ga.  869. 

The  rules  of  the  company  should  be  reason- 
able, if  passengers  are  to  he  bound  by  them; 
and  patrons  ought  not  to  be  held  responsible 
for  the  company's  breach  of  its  own  regula- 
tions. 

Townsend  v.  New  York  Cent.  dbE.KB.  Co. 
0  Thomp.  &  C.  495,  4  Hun,  217. 

Often  cars  are  not  on  time  as  in  this  case,  or, 
if  they  are,  are  too  crowded  to  admit  the  pas- 
senger, and  yet  has  the  passenger  no  remedy 
for  being  expelled  from  a  car  but  a  suit  for  five 
cents  damages? 

Wheeler,  Carriers,  180;  Lynch  t.  Metropolis 
tan  EUv.  B.  Co.  90  N.  Y.  77. 

The  mere  acceptance  of  a  ticket  does  not 
bind  a  passenger  by  its  terms. 

Prentice  v.  Dedeer,  49  Barb.  21;  Limbiirger 
y.  Westcott,  49  Barb.  288;  Great  Western  B. 
Co.  of  Canada  v.  Miller,  19  Mich.  806. 

B^des  the  actual  damages  sustained  plain- 
tiff is  entitled  to  damages  for  tbe  indignity 
done  him,  the  annoyaoce,  and  to  injured  feel- 
ings, etc. 

Delaware,  L.  db  W.  B.  Co.  y.  Walsh,  47  K. 
J.  L,  548;  Carsten  v.  Northern  Pae.  B.  Co.  9 
L.  R  A.  688,  44  Minn.  454. 

Messrs.  Sidney  T.  Miller  and  John  C. 
Donnelly  for  appellee. 

Horset  Ch.  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  sues  in  trespass  on  the  case, 
claiming  damages  on  account  of  his  ejection 
bv  a  conductor  from  one  of  defendant's  cars. 
The  declaration,  in  substance,  alleges  that,  on 
payment  by  any  passenger  of  the  regular  fare, 
five  cents,  at  any  pomt  where  the  cars  are 
boarded  on  Woodward  avenue,  in  Detroit,  such 
passenger  is  entitled  to  ride  on  defendant's  car 
from  such  point  to  the  Michigan  Central  depot; 
and  that,  on  payment  of  said  five  cents  to  the 
Woodward  avenue  conductor,  such  passenger 
becomes  entitled  to  a  ticket,  to  show  he  has  paid 
his  fare  on  tbe  Woodward  avenue  line  car.  and 
which  ticket  entitles  such  passenger  to  ride  on 
one  of  defendant's  cars  on  Jefferson  avenue, 
from  said  Woodward  avenue,  alons  said  Jef- 
ferson avenue,  to  said  depot.  The  plaintiff,  on 
October  8,  1890,  boarded  one  of  defendant's 
cars  on  Woodward  avenue,  and  paid  the  con- 
ductor five  cents,  and  received  from  said  con- 
ductor a  ticket,  to  show  that  he  had  paid  his 
fare  on  the  Woodward  avenue  ear,  and  which, 
presented  to  the  conductor  on  tbe  Jefferson 
avenue  car,  would  entitle  him  to  ride  to  said 
depot.    And  the  plaintiff  accordingly  rode  on 


NOTB.— Tbe  rights  of  street  railway  paasengers 
on  trannf  er  tickets  do  not  seem  to  have  been  hith- 
erto brought  into  litigation,  at  least  so  far  as  to  es- 
tablish precedents  which  have  been  reported.  The 
constantly  swelling  current  of  passenger  traffic  on 
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street  railway  lines  which  furnish  transfer  tickets 
makes  decisions  on  the  subject  highly  important. 
Following  the  above  case  is  anotJ^er  case  on  this 
same  subject.  See  Pine  v.  St.  Paul  City  B.C0.  (MinnJ 
post,  347. 


See  also  18  L.  R.  A.  335;  21  L.  R.  A.  649;  40  L.  R.  A.  614. 
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•defeDdant's  car,  on  Woodward  avenue,  to  the 
intersection  of  the  Jefferson  avenue  line,  and 
a  few  moments  tbereafter  boarded  one  of  de- 
fendant's cars  on  said  Jefferson  avenue,  to 
complete  his  Journey,  and  then  and  there  seat- 
ed himself  in  said  car  to  be  conveyed  to  said 
depot,  as  aforesaid;  yet,  plaintiff  avers,  not- 
withstanding he  had  paid  the  defendant  its 
legal  fare,  as  aforesaid,  on  said  Woodward  av- 
enue, and  had  received  said  ticket,  and  vouch- 
er therefor,  showing  plaintiff  had  so  paid  his 
fare,  and  was  entitled  to  ride  to  said  depot,  as 
aforesaid,  on  defendant's  car  which  he  had 
taken,  and  although  he  duly  presented  the  said 
ticket  to  the  conductor  of  said  Jefferson  avenue 
car,  showing  his  rieht  to  ride  thereon  to  said 
depot,  when  demanded  by  said  conductor,  de- 
fendant's agent  operatino^  said  car,which  ticket 
said  conductor  then  ana  there  refused  to  ac- 
cept or  receive  as  satisfaction  of  plaintiff's  fare, 
and  as  showing  his  right  to  ride  on  said  road  in 
said  car,  and  demanded  of  plaintiff  that  he  pay 
another  five  cents,  or  get  off  said  car,  both  of 
^hich  plaintiff  then  and  there  refused  to  do, 
but  insisted  that  be  had  paid  his  fare,  and  pro- 
duced his  said  ticket,  and  offered  the  same  to 
the  said  conductor  of  defendant's  car,  as  show- 
ing that  he  had  so  paid  his  fare,  and  was  en- 
titled to  ride  on  said  car  to  said  depot;  but  the 
said  agent  tof  defendant  refused  to  take  said 
ticket,  or  acknowledge  the  same  in  any  way, 
but,  on  the  other  hand,  there  and  then  maae 
an  assault  upon  plaintiff,  in  the  presence  of 
aeveral  fellow  passengers,  and  with  great  force 
and  violence  pushed  and  pulled  plaintiff  about, 
violently  pushed  and  forced  plaintiff  from  the 
car  into  the  public  street  and  highway,  and 
then  and  there,  in  the  presence  of  said  divers 
passengers  and  persons  on  the  street,  accused 
plaintiiff  of  fraudulently  attempting  to  ride  on 
defendant's  car  without  paying  his  fare,  and 
unlawfully  attempting  to  obtain  a  passage  on 
the  said  car  without  paying  his  fare,  and  of 
trying  to  defraud  the  defendant  in  so  doing. 

The  proofs  show  that  plaintiff  paid  his  fare 
as  alleged  upon  the  Woodward  avenue  car, 
and  asked  the  conductor  for  a  "change-off" 
ticket  to  the  Michigan  Central  depot.  This 
ticket  showed  upon  us  face  that  it  was  "void 
unless  used  October  8,  1890,  as  indicated  here- 
on." This  indication,  marked  by  the  point- 
ing of  the  index  finger  of  a  hand,  read  as  fol- 
lows: 

"This  slip  will  not  be  honored  unless  pre- 
sented at  the  intersection  of  the  Woodward  av- 
enue line  and  line  punched  in  margin,  within 
Urtecn  minutes  of  time  punched,  for  a  con- 
tinuous trip  only. 

"  S.  Hendrie,  Treas." 

The  plaintiff  testifies  that  he  got  off  of  the 
Woodward  avenue  car  at  the  corner  of  Wood- 
Ward  and  Jefferson  avenues,  and  waited  four- 
teen minutes,  and,  no  car  coming  along  or 
bfing  in  sight  going  towards  the  depot  on  Jef- 
ferson avenue,  he  then  went  to  the  postofflce. 
going  there  on  Jefferson  avenue  and  Griswold 
street;  mailed  some  letters,  and  came  back, 
where  be  again  waited  for  eleven  minutes  be- 
fore he  got  a  car.  On  presenting  his  ticket  the 
conductor  told  him  it  was  not  good.  Plaintiff 
asked  what  was  the  matter  of  it,  and  the  con- 
ductor replied,  "  Read  your  ticljet."  Plaintiff 
said,  '1  am  not  obliged  to  read  it."    Conduct- 
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or  replied,  "  They  are  good  onlv  fifteen  min- 
utes after  they  are  punched."  Plaintiff  then 
said,  ** I  have  been  waitiuga good  deal  longer 
than  that  for  your  car."  The  conductor  then 
told  him  that  be  must  pay  the  fare,  or  get  off 
the  car.  Plaintiff  refused  to  pay  the  fare,  and 
said  that  he  should  not  get  off  the  car,  unless 
he  was  put  off.  The  conductor  then  put  him 
off.  The  plaintiff  did  not  resist,  and  was  not 
injured  physically.  He  had  the  money  to  pay 
the  fare,  but  did  not  think  he  ought  to  pay  it 
He  had  used  these  tickets  before,  but  never  had 
read  them,  and  did  not  read  this  one  before  be 
was  eject^  from  the  car.  It  will  be  seen  that 
the  proofs  did  not  correspond  with  the  allega- 
tions of  the  declaration,  as  plaintiff  was  not 
given  a  ticket  which  entitled  him  to  ride  on 
this  car,  except  within  a  certain  time;  and 
from  the  declaration  it  would  be  inferred  that 
there  were  no  conditions  attached  to  the  ticket 
But,  under  the  proofs,  if  the  declaration  had 
made  proper  averments  to  correspond  there- 
with, we  do  not  think  the  plaintiff  was  entitled 
to  recover.  The  following  section  of  the  ordi* 
nance  of  the  city  of  Detroit  was  put  in  evi- 
dence: "Sec.  80.  The  tracks  upon  Jefferson 
avenue,  Woodward  avenue,  and  Gratiot  street 
shall  each  be  considered  and  run  as  one  route, 
and  subject  its  passengers  to  the  payment  of  a 
single  fare  each:  provided,  however,  that  all 
cars  running  north  of  Jefferson  avenue  shall 
run  to  and  from  Jefferson  avenue,  and  the 
routes  intersecting  Woodward  avenue  shall  be 
considered  as  making  a  portion  of  each  of  said 
routes  respectively.  The  defendant  com- 
pany was  under  no  obligation,  by  contract  or 
ordinance,  to  take  the  plaintiff  upon  the  Jef- 
ferson avenue  line,  from  off  the  Woodward 
avenue  line,  to  the  Michigan  Central  depot, 
for  the  single  fare  of  five  cents,  except  upon 
the  conditions  printed  on  the  face  of  the  ticket; 
nor  is  there  anything  unreasonable  in  the  re- 
Quirement  that  the  tfoket  must  be  used  within 
fifteen  minutes.  The  company  bad  the  right, 
under  the  ordinances  of  the  city,  to  treat  the 
Jefferson  avenue  line  as  a  single  road,  and  to 
charge  five  cents  fare;  but  it  saw  fit  to  make  a 
continuous  fare  of  five  cents  from  any  point  on 
the  Woodward  avenue  line  to  the  Michigan 
Central  depot,  if  the  transfer  was  made  in  fif- 
teen minutes  from  one  line  to  the  other.  In 
this  case  half  an  hour,  at  least,  had  elapsed. 
If  no  car  had  passed  within  that  time,  and  the 
car  from  which  plaintiff  was  ejected  was  the 
first  one  to  pass  after  plaintiff  had  alighted 
from  the  Woodward  avenue  car.  the  plaintiff 
may,  under  a  proper  declaration,  have  an  ac- 
tion against  defendant,  but  no  such  state  of 
facts  was  averred  iu  the  declaration  in  thia 
case.  It  was  the  duty  of  the  plaintiff  to  read 
the  ticket.  His  failure  to  read  it  cannot  give 
him  any  rights  against  the  defendant  which  he 
would  not  have  bad  had  he  read  it  And  it 
was  also  the  duty  of  the  conductor  not  to  re- 
ceive this  ticket,  and  to  require  the  payment 
of  five  cents  fare,  and  neither  he  nor  the  com- 
pany could  be  made  liable  for  putting  plaintiff 
off  the  car  in  the  manner  he  was  ejected,  with- 
out physical  hurt  or  damage.  The  case  is 
ruled  by  Frederick  v.  Marquette,  H,  A  0,  R. 
Co.  87  Mich.  842, 26  Am.  Rep.  631.  This  case 
is  much  stronger  than  that,  because  here  there 
is  no  question  but  the  conductor  gave  plaintiff 
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the  right  ticket,— the  same  ticket  given  to  all 
others,  and  which  was  good,  if  usra  accordiof 
to  its  terms  and  conditions.  The  case  of  Htg^- 
ford  T.  Orand  Rapids  db  I.  R  Co.,  64  Mich. 
631,  7  West.  Bep.  867,  is  distinguishable  in 
this:  There  the  ticket  was  one  purporting,  on 
its  face,  to  cover  the  distance  to  be  traveled 
by  Huflord.  He  paid  the  usual  fare  between 
the  two  places,  and  the  ticket  contained  no 
printed  exceptions  or  conditions  restricting 
Hufford  from  using  it  at  the  time  he  presented 
it  to  the  conductor.  Its  infirmity,  if  any,  was 
not  open  to  Hufford's  plain  observation,  so  that 
he  was  informed  on  its  face  that  it  was  not 
good.  There  were  punch  marks  upon  it,  but 
he  did  not  know  the  significance  of  tbem.  He 
«sked  the  station  agent  about  it,  who  told  him 
the  ticket  was  good.  It  was  sold  to  him  bv 
the  company's  agent  for  a  good  ticket,  and  it 
was  Uierefore  held  to  be  a  good  ticket  But 
there  were  no  such  representations  to  plaintiff 
Jn  this  case.    He  asked  for  a  "change  off" 


ticket;  he  received  one,  which  plainly  informed 
him,  upon  its  face,  that  it  must  be  used  with- 
in a  certain  time  or  it  would  be  void.  As  long 
as  the  defendant  had  made  no  contract  with 
the  plaintiff  to  carry  him,  without  exception 
or  conditions,  on  both  lines  to  the  depot  for  a 
single  fare  of  five  cents,  while  it  had  not  held 
out  to  the  public  that  it  would  do  so,  and  when 
it  was  not  obligated  so  to  do  by  its  own  charter 
or  the  ordinances  of  the  city  of  Detroit,  there 
was  no  legal  reason  why  it  could  not  make  the 
regulation  that  it  would  carry  passengers  to 
the  depot  on  both  lines,  for  a  single  fare  of  five 
cents,  provided  the  transfer  ticket  was  used 
within  fifteen  minutes  after  it  was  punched  on 
the  Woodward  avenue  line;  and,  there  being 
no  legal  reason  why  this  restriction  should  not 
be  made,  the  passenger  who  accepts  the  ticket 
must  abide  by  its  terms. 

The  judgment  U  afflrmed,  with  costs. 

The  other  Justices  concurred. 
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Gran  8.  PINE,  Respt., 

ST.  PAUL  CITY  R  CO.,  Appt 

( Minn. ) 

^1  By  the  ordinanee  of  the  dty  of  St. 
Paul*  granting  certain  firaachiies  to 
^the  defendantt  a  paoaenger  who  has 
paid  one  flare  on  any  line  operated  by 
-the  company  In  the  dty  is  entitled  to  a 
^transfer  check  or  ticket  entitUng  him  to  a  con- 
tlnuouB  pasmge  over  any  connecdnff  or  croasiDfir 
IjDe.  Where  such  psflsenger  applies  for  and 
-accepts  a  transfer  ticket  for  one  of  several  con- 
tinuous or  crOBBinff  Unes^  plainly  marked  and 
designated,  he  will  be  limited  to  the  line  so  se- 
lected, but  where  the  route  dCBlgnated  is  not  so 
limited;  but  is  equally  applicable  to  several  lines, 
he  will  be  entitled  to  be  transported  over  either. 

^.  Where  a  passenger  is  ejected  by  a 
conductor  acting  in  good  faith  in  pur- 
Buance  of  the  rules  of  the  company,  and  upon 
due  notice  to  him,  and  with  the  exercise  of  no 
more  force  than  is  reasonably  necessary,  the  dam- 
.  ages  to  be  allowed,  if  a  recovery  is  liad,  are  com- 
pensatory only. 

(June  10,  18BS.) 

APPEAL  by  defendant  from  an  order  of  the 
District  Court  for  Ramsey*  County  over- 
ruling its  motion  for  a  new  trial  after  verdict 
In  favor  of  plaintiff  in  an  action  brought  to 
recover  damages  for  the  alleged  wrongful  ex- 
pulsion of  plaintiff  from  defendant's  sireet- 
•cars.     Reversed, 

The  facts  are  stated  in  the  opinion. 
Messrs,  McCalTerty  A  Noyes*  for  appel- 
lant: 

^Head  notes  by  YANDaRBUBOH,  J. 

NoxB.— Please  seethe  case  of  Heffron  v.  Detroit 
Oty  R.  Co.  (Mich.)  ante^  846,  reported  next  before 
the  above  case  and  involvinflr  the  same  subject  of 
•street  railway  transfer  tickets. 
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It  was  plaintiff 'a  duty  to  submit  for  the  time 
being  to  the  reasonable  rules  of  the  companv, 
and  after  be  had  discovered  the  mistake  in  the 
issuance  of  the  ticket,  to  quietly  and  peaceably 
leave  the  car  or  pav  his  fare  and  seek  redress 
in  a  proper  action  for  the  mistake  of  the  con- 
ductor who  gave  him  a  wrong  ticket. 

Tavjnsendy,  Hew  York  Cent,  <fc  H.  R,  R,  Ch, 
56  N.  Y.  296, 16  Am.  Rep.  419;  Tarion  v.  Mil- 
waukee, L.  8.  dt  W,  R.  Ch.  64  Wis.  234,  41  Am. 
Rep.  23;  Bradshaw  v.  South  Boston  R.  Go,  135 
Mass.  407,  46  Am.  Rep.  481;  Weaver  v.  Rome, 
W,  A  0.  R.  Co,  8  Thomp.  &  C.  270;  Maektiy 
y.  Ohio  River  R,  Ob.  9  L.  R  A.  183. 84  W.  Va. 
65;  Petrie  v.  P^mnsplvania  R,  Oo,  42  N.  J.  L. 
449;  Edwards  v.  Lake  Shore  dh  M,  S.  R.  Co. 
81  Mich.  864:  Frederick  v.  Marquette,  H,  db  0, 
R,  Oo.  87  Mich.  842, 26  Am.  Rep.  681;  Chicago, 
B.  dh  Q.  R.  Co.  V.  Oriffln,  68  111.  499;  Shetton 
V.  Lake  Share  dk  M.  S,  R.  Co,  29  Ohio  6t. 
2H;Torton  v.  Miltoaukee.  L.  8,  db  W,  R,  Co. 
54  Wis.  284. 41  Am.  Rep.  23;  McCUire  v.  Phil- 
adelphia, W.  db  B,  R.  Co.  34  Md.  532,  6  Am. 
Rep.  845;  Walker  v.  Dry  Dock  E.  B,  db  B.  R, 
Co.  88  How.  Pr.  827;  Dietrich  v.  Pennsf/ltania 
Street  R.  Co,  71  Pa.  432,  10  Am.  Rep.  711; 
Downs  V.  New  York  db  N.  R,  R.  Co.  36  Conn. 
287,  4  Am.  Rep.  77. 

In  the  absence  of  malice  in  ejectin;r  a  pn<i- 
senger  from  the  cars,  damages  must  be  com- 
pensatory only. 

Du  Laura ns  v.  First  Div.  of  St.  Paul  db  P. 
R.  Co.  15  Minn.  49  and  cases  cited. 

The  fact  that  the  conductor,  under  the  con- 
struction plf^ced  by  the  court  upon  the  ordi- 
nance, acted  illegally,  is  not  a  circumsiHnce 
even,  showing  or  tending  to  show  that  he  acted 
with  malice. 

Hoffman  v.  Northern  Pae.  R.  Co,  45  Minn. 
58. 

The  jury  gave  a  verdict  of  $400,  which 
is  excessive  to  extortion  even  allowing  the  ele- 
ment of  vindictive  damages  to  remain  a  fac- 
tor. 

Finch  V.  Northern  Pac.  R  Oo.  47  Minn.  36. 


See  also  10  L.  R.  A.  345;  18  L.  R.  A.  335;  21  L.  R.  A.  649;  46  L.  R.  A.  614. 
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Mr.  M.  Tf  Countrymaii,  for  respondent : 

Murdoch  v.  Boston  i  A.  R,  Co.,  187  Mass. 
803,  50  Am.  Rep.  307,  shows  what  the  law  is 
where  a  passenger  is  ejected  because  an  ap- 
parently Talid  ticket  given  him  by  an  agent  of 
the  company  is,  under  the  **  rules  and  regula* 
tions/'  in  fact  invalid. 

In  Finch  V.  Northern  Pae.  R.  Cb., 47  Minn. 
86,  this  court  allowed  $250  for  a  technical 
ejection,  where  no  personal  Injury  or  indignity 
was  suffered. 

Finch  V.  Northern  Pae.  R.  Oo.  tupra,  and 
Serice  v.  Northern  Pae.  R.  Co.  (Minn.)  Jan.  18. 
Ib92.  establish  the  liability  of  the  company 
in  tort  for  the  conductor's  act  in  ejecting  a  pas- 
senger, notwithstanding  the  conductor  obeyed 
"rules  and  regulations"  and  had  no  ev- 
idence of  the  passenger's  right  of  exception  to 
the  rule. 

See  also  City  A  8.  R,  Co.  cf  8at>anvah  v. 
Brau8%,  70  Ga.  868;  Hubbard  v.  Orand  Rapide 
ds  1.  k.  Co.  (Mich.)  18  Am.  <&  £ng.  R.  R.  Gas. 
886.- 

In  Higgine  v.  Louisville,  N.  0.  A  T.  R.  Co., 
64  Miss.  80,  it  was  held  that  a  verdict  of  $500 
for  carrying  a  passenger  nearly  three  fourths 
of  a  mile  past  his  station,  on  a  dark  and  rainy 
niiiht,  thus  compelling  him  to  walk  back,  was 
1101  an  excessive  compensation. 

In  St,  Louis,  A.  db  T.  R.  Co.  v.  Berry  (Tex. 
A  pp.)  Nov.  12, 1890,  a  verdict  of  $500  for  men- 
tnl  suffering  caused  by  delay  in  reaching  des- 
tination was  held  not  excessive. 

In  Chicago,  St.  L.  <ft  P.  R.  Co.  v.  Holdridge. 
118  Ind.  281,  a  verdict  of  $200  was  sustained 
in  favor  of  a  passenger  who.  without  any  force 
being  used,  was  required  to  pay  twenty-five 
cents  extra  in  order  to  avoid  being  ejected. 

In  Hardenbergh  y.  8t.  Paul,  M.  d  M.R.  Co., 
41  Minn.  200,  $400  was  allowed  for  a  technical 
ejectment,  without  actual  force  or  injury. 

In  Serue  v.  Northern  Pae.  R.  Co.,  supra, 
$550  was  allowed  in  a  case  of  ejectment  where 
no  personal  violence  was  resorted  to. 

Vanderburg^h*  J.,  delivered  the  opinion 
of  the  court: 

Action  for  damages  for  an  alleged  wrongful 
expulsion  from  one  of  defendant's  street-cars. 
At  the  time  of  the  injury  complained  of  defend- 
ant was  operating  several  lines  of  street-cars  in 
the  city  of  St.  Paul,  and  among  them  was  the 
Grand  Avenue  line,  which  intersects  Wabasha 
street  on  West  Seventh  street.  The  St.  An- 
thony Park,  Fair  Grounds  and  Hamline  line 
extends  over  Wabasha  and  Universityavenues 
to  Lexington  avenue,  and  thence  to  Hamline; 
the  Interurban  line  extends  over  Wabasha  and 
University  avenues  to  and  beyond  Lexington 
avenue;  and  the  University  avenue,  Wabasba 
and  West  St.  Paul  line  from  West  St.  Paul  over 
W  aboAha  and  Uni versit}[  avenues  to  Kent  street, 
its  western  terminus,  which  is  a  considerable  dis- 
tance east  of  Lexinirton  avenue.  These  lines  all 
connect  with  the  Grand  Avenue  line  on  Waba- 
sha street.  By  the  ordinance  forming  its  con- 
tract with  the  city,  and  from  which  it  derives 
its  authority  to  run  its  cars  and  exercise  its  fran- 
chise in  the  city,  the  defendant  is  required 
*'  to  issue  a  transfer  check  or  ticket  to  any  per- 
son who  has  paid  one  fare  on  any  line  operated 
by  it  in  the  city  of  St.  Paul,  which  ticket 
entitles  the  passenger  to  a  continuous  passage 
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over  any  connecting  or  crossfng  line  operated 
by  the  company.    No  passenger  shall  be  enti- 
tled to  more  than  one  transfer  for  one  fare, 
and  such  transfer  check  shall  be  used  only  by 
the  person  receiving  the  same  for  a  oontinuou* 
passage,  and  shall  be  used  Upon  the  next  car 
departing  upon  the  connecting  line  upon  which 
it  is  to  be  used."    Underthis  ordinance,  a  pas- 
senger on  the  Grand  Avenue  line,  going  east, 
would  be  entitled  to  a  transfer  over  any  one  of 
thiee  other  routes  mentioned  which  he  might 
select,  and  of  course  but  one.    If,  for  instance, 
such  passenger  should  desire  to  go  to  Lexing- 
ton avenue,  he  could  take  either  the  first  or 
second  lines  mentioned  running  on  Wabasha 
street  and  University  avenue;  but  if  he  took 
passage  on  the  third  line  the  car  would  take 
him,  In  the  same  direction,  no  further  than 
Kent  street.    On  the  day  in  question  the  plain- 
tiff was  a  passenger  on  toe  Grand  Avenue  line, 
going  east,  and,  having  paid  one  fare,  waa 
entitled  to,  and  applied  for,  a  transfer  ticket. 
He  notified  the  conductor  that  he  wanted  to  go 
to  Lexington  avenue,  and  asked  for  a  transfer 
to  that  avenue.    The  conductor  thereupon  gave 
him  a  transfer  check  which  on  its  face  pur- 
ported to  be  a  transfer  *'from  Grand  Avenue 
line  to  line  punched."    And  under  the  words 
"going  east"  thereon  was  printed  in  separate 
lines  "N.  on  Interurban,"  "  N.  on  Rondo," 
"N.  on  Rice,"  "University  and  Wab."  (the 
latter  word  being  an  abbreviation  for  *'  Waba- 
sha")* *'N.  on  I^xington."    The  line  actually 
punched  was  "  University  and  Wab."    There 
were  no  other  words  on  the  check  to  indicate 
the  Hamline  line,  or  the  line  to  Lexington 
avenue,  or  that  "the  line  punched"  was  the 
West  St.  Paul  line.    The  plaintiff  wanted  a 
transfer  good  to  Lexington  avenue.    The  de- 
fendant might,  therefore,  have  given  him  one 
over  either  the  Interurban  or  Hamline  line, 
and,  by  accepting  a  transfer  ticket  limited  to 
either  in  accordance  with  the  rules  of  the  com- 
pany, if  properly  expressed  on  the  ticket,  he 
could  not  complain  that  he  was  obliged  to  tak» 
the  particular  line  indicated  by  the  transfer 
ticket.    In  response  to  his  request  he  was  given 
a  ticket  which  api>arcntly  entitled  him  to  be 
carried  over  the  University  and  Wabasha  route 
as  far  as  the  car  on  that  route  which  he  might 
take  should  go.    There  was  nothing  on  the 
face  of   it  to  show  that   the  route  or  line 
punched  was  not  the  one  that  he  desired.    By 
its  terms  it  presumptively  gave  him  a  legal 
right  under  the  ordinance  to  ride  on  the  cars 
of  the  Hamline  line  which  ran  over  Wabasha 
street  and  the  University  avenue.    The  trans- 
fer check  is  furnished  by  the  company,  and 
the  terms  used  must  be  most  strongly  con- 
strued against  it;  and  when  he  asked  for  a 
ticket  to  "University  and  Lexington,"  and 
was  given  a  transfer  over  "  University  and 
Wab.,"— that  being  a  route  leading  directly  to 
Lexington  avenue, — it  was  rightly  construed, 
as  against  the  company  by  the  trial  court,  as 
entitling  the  plaintiff  to  take  a  car  over  that 
route,  and  he  was  rightly  on  board  the  car 
from  which  he  was  ejected.    This  was  the 
construction  placed  upon  the  transfer  by  the 
plaintiff,  by  the  conductor  who  issued  it,  and 
by  the  conductor  upon  the  Interurban  car« 
who  directed  him  to  take  the  Hamline  car. 
At  the  Instamce  of  the  conductor  of  one  of  the 
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•can  on  the  Intenirban  line,  tbe  plafotiff  en- 
tered a  car  of  tbe  Hamline  line.  The  oon- 
-ductor  on  the  latter  car  refused  to  accept  tbe 
transfer  in  question,  in  conformity  with  the 
rules  of  tbe  company,  which  forbade  him  to 
ticcept  a  tninsfei  check  giyen  for  another  line. 
As  a  matter  of  fact  the  nrst  conductor  made  a 
mistake  in  tbe  form  of  the  transfer,  tbe  line 
punched  being  the  West  8t.  Paul  line,  as 
oefore  stated.  Under  the  regulations  of  tbe 
•company,  boweyer,  it  became  tbe  duty  of  the 
•conductor  to  reject  the  transfer  and  collect  of 
tbe  plaintiff  the  regular  fare,  because  bis  trans- 
fer check  was  not  good  over  the  Hamline  line. 
Tbe  plaintijf ,  having  refused  to  pay  bis  fare  or 
leave  the  car,  waa  removed  by  the  aid  of  a 
^policeman. 

In  order  to  the  successful  and  orderly  man* 
agement  of  its  business,  it  is  proper  for  the 
•company  to  adopt  and  enforce  suitable  refla- 
tions for  tbe  transfer  of  passengers,  as  enjoined 
by  tbe  ordinances.  Whether  a  pas^nger  has 
not  a  right  to  insist  upon  a  transfer  general  in 
its  terms  and  good  for  any  connecting  lino  he 
may  elect,  or  whether  the  city  council  might 
require  the  transfer  to  be  in  that  form,  it  is  not 
Decessary  to  decide  in  this  case.  If  tbe  pas- 
senger acceptfl  a  transfer  plainly  marked  for  a 
particular  bne,  be  is  not  entitled  to  take  a  car 
of  another  and  different  line.  By  accepting 
«uch  a  transfer  he  so  far  consents  to  tbe  regu- 


lations of  the  company  in  respect  to  tbe  route 
and  line  of  cars  designated,  and  tbe  conduct* 
ors  on  the  several  lines  would  be  obliged,  la 
obedience  to  the  rules  of  tbe  company,  to  dis> 
tinguish  between  tbe  transfers  and  require 
them  to  be  used  on  tbe  particular  lines  desig- 
nated. But  in  this  case,  as  we  have  seen,  tbe 
transfer  was  not  sufficiently  explicit  to  limit  its 
application  to  tbe  West  St.  Paul  line,  as  tbe 
company  intended,  and  under  tbe  ordinance  it 
was  good  for  the  line  of  cars  which  plaintiff 
took,  running  over  University  and  Wabasha 
streets;  that  is  to  say,  he  was  entitled  to  a 
transfer  for  tbe  line  he  took  and  asked  for,  and 
tbe  transfer  accepted  was  sufficiently  cceneral 
to  entitle  him  to  use  il  thereon.  His  expulsion 
from  the  car  was  therefore  wrongful.  But 
the  evidence  does  not  present  a  case  for  the 
allowance  of  punitive  damages,  and  upon  this 
point  the  instructions  of  tbe  court  were  erro- 
neous. Tbe  conductor  acted  in  obedience  to 
tbe  rules  of  the  company.  He  so  informed 
the  plaintiff,  and  no  more  force  was  used  than 
was  absolutely  necessary.  Compensatory  d sm- 
ages  only  were  recoverable.  Tbe  instructions 
were  presumptively  prejudicial  on  this  point, 
and  from  tbe  amount  of  the  verdict  it  it 
apparent,  we  think,  that  it  could  not  have 
been  limited  to  compen«Atory  dnm^aes  merely* 
There  must  therefore  be  a  new  trial. 
OrderreverBecL 
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Clark  D.  GILLESPIE,  Admr.,  etc.,  of  Clark 
D.  GILLESPIE,  Deceased,  Plff,  in  Err., 
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City  of  LINCOLN.  ? 
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'^l.  A  eityimhkot  liable  at  common  law  for 
thenefrllgent  acts  of  tbe  members  of  its^flre  de- 
partment. 

H.  PlalntilTs  intestate  was  struck  and 
killed  "by  a  ladder  waggon  or  truck  be- 
longiag  to  the  ilre  department  of  the  de- 

feDdant  city,  tbroug'ta  tbe  neffiiirenoe  of  the 
driver  thereof,  a  member  of  said  department, 
whOe  drlviDK  along  one  of  the  streets  of  tbe  city 
for  the  purpose  of  exercising  a  team  of  horses 
belonging  to  the  department.  Held^  that  the  city 
li  not  liable* 

(June  11^1802.): 

ERROR  to  the  District  Court  for  Lancaster 
County  to  review  a  Judgment  in  favor  of 
<lefendant  in  an  action  brought  to  recover 
■dama^res  for  personal  injuries  resulting  in  death 
and  alleged  to  have  been  caused  bv  tne  negli- 
gence of  defendant's  servant.    Afirmed, 

The  facta  are  stated  in  the  opinion. 

Jf r.  Charles  O.  Wkedon,  for  plaintiff  in 
-error: 

Liability  of  a  dty  for  tbe  acts  of  its  employes 

»Head  notes  by  Post,  J". 

VQTM.—Tor  note  on  liability  of  municipal  corpo- 
cstioii  for  negligent  a«!tB  of  firemen,  see  Dodge  v. 
•Oranger  (B.  L>  U  L.  B.  A.  781. 
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"is  based  upon  tbe  right  which  [the  etnployer 
has  to  select  bis  servants,  to  discbar^  them  if 
not  competent,  or  skillful,  or  well-behaved,  and 
to  direct  and  control  them  while  in  bis  employ." 

KeUy  V.  New  York,  11  N.  Y.  482. 

The  non-liability  of  cities  for  tbe  negligent 
acts  of  fire  departments  is  based  in  some  states 
upon  tbe  language  of  tbe  statute  which  in  those 
states  makes  the  mamtenance  of  a  fire  depart- 
ment obligatory  upon  tbe  city.  If,  however, 
tbe  statute  simply  confers  a  power  that  tbe 
city  is  at  liberty  to  exercise  or  not,  at  will; 
that  is  in  no  sense  compulsory,  but  its  exercise 
is  purely  voluntary,  and  if  tbe  city  chooses  to 
organize  and  control  the  department,  it  is  un- 
like in  its  effects  and  consequences  tbe  exercise 
of  a  power  imposed  upon  the  city  by  legislative 
requirement— one  is  voluntary  and  tbe  other 
would  be  compulsory,  and  this  should  make  a 
difference  in  the  two  cases. 

The  language  of  our  statute  is  permissive 
only,  and  what  tbe  city  of  Lincoln  does  re- 
garding its  fire  department  it  does  voluntarily. 

This  being  true,  tbe  doctrine  of  respondeat 
euperior  applies,  and  the  city  would  be  liable. 

The  manner  *in  which  the  driver  followed 
tbe  instructions  given  him  is  what  conslitutes 
the  wrong.  The  public  have  tbe  right  to  use 
the  streets.  The  city  is  obliged  to  keep  them 
in  such  shape  and  condition  as  will  allow  their 
use  by  the  public. 

Lincoln  v.  Walker,  18  Neb.  251;  Lincoln  v. 
Giailan,  Id.  119;  Lincoln  v.  HoLnMi,  20  Neb. 
89;  Lincoln  v.  Woodward,  19  Neb.  259;  PlatU* 
movth  V.  MiteheU,  20  Neb.  280. 

Of  what  use  is  this  requirement  If  tbe  city 
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can  keep  ftR  fire  apparatus  charging  along  the 
streets  at  a  high  rate  of  speed  when  no  alarm 
of  fire  has  l)een  given?  When  a  fire  breaks 
out  and  an  alaim  is  given,  the  knowledge  al- 
most instantly  becomes  general.  Everybody 
is  on  the  lookout  to  prevent  injury.  Fast  driv- 
ing then  is  not  especially  dangerous.  But  in 
exercising  the  teams  the  case  is  different,  and 
for  the  city  to  order  or  allow  its  employes  to 
run  a  dangerous  truck  at  a  high  rate  of  speed 
when  no  emergency  existed,  is  gross  negligence 
for  ;\hich  the  city  should  be  held  liable. 

Hutson  V.  New  York,  9  N.  Y,  168.  59  Am. 
Dec.  526;  Todd  v.  Tray,  61  N.  T.  506;  Clem- 
ence  v.  Auburn,  66  N.  Y.  884;  Evans  v.  Utiea, 
69  N.  Y.  166.  25  Am.  Rep.  165;  Mven  v. 
Mochei'ter/'re  N.  Y.  619;  WeedY.  BalUton  Spa, 
Id.  329;  Saulsbury  v.  Jthaca,  94  N.  Y.  27.  46 
Am.  Hep.  122;  Dewire  v.  Bailey,  181  Mass.  169. 
41  Am.  Kep.  219. 

When  a  municipal  corporation  is  charged  by 
its  charter  with  the  dutv  of  keeping  its  streets 
in  suitable  condition  for  public  travel,  the 
agents  of  the  corporation  charged  with  that 
duty  are  bound  to  exercise  an  active  vigilance 
in  the  performance  thereof. 

I'odd  V.  T¥oy,  supra;  Atlanta  v.  Bsrdue,  63 
Ga.  607;  Rosenberg  v.  JDes  Moines,  41  Iowa,  415; 
Chicago  v.  lioy,  75  HI.  630;  Pomfrey  v.  Sara- 
toga Springs,  7  Cent.  Rep.  44,  104  N.  Y.  459. 

The  degree  of  care  and  foresight  which  it  is 
necessary  to  use  must  always  be  in  proportion 
to  the  nature  and  magnitude  of  the  mjury  that 
will  be  likely  to  result  from  the  occurrence 
that  is  to  be  anticipated  and  guarded  against. 

New  York  v.  Bailey,  2  Denio,  433;  8mid  v. 
New  York,  17  Jones  &  S.  126. 

A  perison  standing  in  the  relation  of  mastc- 
to  one  he  has  selected  as  his  servant  from  a 
knowledge  or  belief  in  his  skill,  and  who  can 
remove  him  for  misconduct,  and  whose  orders 
the  emplov6  is  bound  to  receive  and  obey,  is 
liable  for  bis  acts  of  negligence  in  the  business 
intrusted  to  him,  whether  such  servant  has 
been  appointed  directly,  or  through  the  inter- 
vention of  an  agent. 

Qvarman  v.  Bvrmeit,  6  Mees.  &  W.  509, 
Miiligan  v.  Wedge,  12  Ad.  &  El.  737;  Rapson 
V.  Cubitt,  9  Mees.  &  W.  710;  Sproul  v.  Uem- 
ingway,  14  Pick.  1,  25  Am.  Dec.  350. 

One  of  the  duties  of  a  municipal  corporation 
arising  out  of  (he  voluntary  adoption  of  its 
charter,  is  to  U5;p  reasonable  care  in  the  con- 
duct of  any  work  which  it  undertakes  and  the 
accomplishment  of  which  is  within  itscorporate 
power. 

Chicago  v  (XBrennan,  65  III.  160;  Chicago 
V.  TStrner,  80  111.  419:  Freepvrt  v.  IMil,  83111. 
440,  25  Am.  Rep.  407. 

When  the  city  has  the  appointment  and  su- 
pervision of  the  employes,  and  the  duty  to  be 
performed  is  for  the  benefit  of  the  corporation, 
the  city  is  liable  for  the  wrongful  or  negligent 
act. 

New  York  v.  Bailey,  supra;  Tormey  v.  New 
York,  12  Hun,  542;  Walsh  v.  New  York,  41 
Hun,  299. 

And  where  the  duty  is  imposed  on  the  cor- 
poration, and  the  officers  or  departments  are 
simply  made  by  charter  agents  of  the  corpora- 
tion. 

Martin  v.  Brooklyn,  1  HiH,  545;  Policy  v. 
Buffalo,  20  N.  Y.  Week.  Dig.  163;  Niten  v. 
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Rochester,  76  N.  Y.  619;  Barnes  v.  District  of 
Columbia,  91  U.  S.  540,  28  L.  ed.  440:  Ehrgott: 
v.  New  York,  96  N.  Y.  264,  48  Am.  Rep.  622; 
Deyoe  v.  Saratoga  Springs,  8  Thomp.  &  C.  504;, 
0 roves  V.  Rochester,  89  Hun,  5;  Pettengill  v. 
Yonkers,  25  N.  Y*  Week,  Dig.  451. 

Supposing  the  city  had  built  an  engine-house 
abutting  on  one  of  the  principal  streets  in  such 
a  defective  manner  that  it  fell  down  upon  a 
passer-by  who  was  exercising  the  proper  care 
and  discretion  in  passing  along  the  street. 
Would  not  the  city  be  liable  for  any  injury  he 
might  sustain?  It  would  seem  that  this  ques- 
tion must  be  answered  in  the  affirmative. 
Wherein  does  the  supposed  case  differ  in  prin- 
ciple from  the  one  at  bar? 

BriegelY,  Philadelphia,  135  Pa.  451;  Goodh» 
T.  Cincinnati,  4  Ohio,  518;  Rhodes  y.  Cleveland, 
10  Ohio.  160,  86  Am.  Dec.  82;  McComhs  v. 
Akron,  15  Ohio,  479. 

Mr,  C.  E.  Mag^oon,  also  for  plaintiff  in  er- 
ror. 

Mr,  E.  P.  Holmeflf  City  Aitiy,,  for  defend- 
ant in  error. 

Post,  J,,  delivered  the  opinion  of  the  courtr 
This  case  comes  into  this  court  on  a  petition- 
in  error.  The  error  assigned  is  the  sustaining 
of  a  demurrer  by  the  district  court  of  Lancas- 
ter county  to  the  petition  of  plaintiff  in  error, 
the  materia]  part  of  which  is  as  follows: 
"That  on  and  prior  to  the  29th  day  of  May, 
1889,  the  said  defendant  had  an  organized  and 
paid  fire  department,  and  had  and  owned  en- 
gines, hose,  hose-carts,  ladders,  wagons,  trucks, 
and  other  apparatus  for  the  use  by,  and  which 
wn$  used  by.  said  defendant  and  its  said  fire 
department  in  extinguishing  fires.  That  said 
defendant  then  had  and  owned  horses,  which 
were  used  by  said  defendant  in  drawing  said 
wagons,  trucks,  hose-carts,  and  engines  to  the 
place  in  said  city  where  a  fire  might  be  burn- 
ing, and  for  other  purposes.  That  among 
other  apparatus  the  said  defendant  then  ownea 
a  large  truck  or  wagon,  upwards  of  twenty^ 
feet  in4eogth,  which  was  used  by  the  defend- 
ant in  transporting  about  the  city  long  ladders, 
used  by  said  fire  department.  That  said  de- 
fendant, at  the  time  of  committing  the  wrongs 
Jiereinafter  mentioned,  had  in  its  pay  and  em- 
ploy one  Peter  Keykendall,  who  was  under 
the  direction  and  control  of  the  defendant,  aDd 
whose  duty  it  was,  under  the  direction  of  said 
defendant,  to  drive  the  team  attached  to  said 
ladder  truck  or  wagon  about  the  city;  and  said 
wagon  was  not  at  the  time  hereinbefore  men- 
tioned. May  29,  1889,  supplied  with  any  brake 
or  lock  or  other  appliance  for  stopping  said 
wagon  when  in  motion,  or  to  assist  the  horses- 
to  said  wagon  attached  in  stopping  the  same; 
that  the  distance  between  the  front  and  hind 
wheels  to  said  truck  or  wagon  was  about 
eighteen  feet;  that  said  wagon  or  truck,  when 
loaded  with  ladders  and  other  apparatus  carried 
thereon,  and  with  the  driver  thereon,  weighed 
upwards  of  two  thousand  pounds.  That  Ninth 
street  extends  through  said  city  from  north  lo- 
south,  and  intersects  and  crosses  P,  H.  and  8 
streets  in  said  city,  and  said  Ninth  street  and 
said  P,  R,  and  8  streets  have  for  many  years- 
last  pan  been  public  streets  in  said  cily.  and 
on  said  29th  day  of  May,  1889,  said  Ninth 
street  was  paved  with  wood,  and  between  & 
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■nd  P  streets  was  a  pared  and  smooth  street, 
and  from  8  to  R  street  bad  a  smooth  and  level 
surface,  and  was  free  from  obstruction,  and 
was  paved  with  wood.  That  tbe  said  Peter 
Keykendall,  under  his  employment,  was  by 
the"  defendant  required  to  drive  said  ladder 
truck  or  wagon  about  the  city  when  no  fires 
were  burning  which  required  to  be  extin- 
guished by  said  defendant  or  said  fire  depart- 
ment, for  the  purpose  of  exercising  the  horses 
to  said  wagon  attached,  and  was  also  required 
to  drive  S2dd  horses  attached  to  said  wagon, 
when  the  same  was  heavily  loaded,  on  and 
along  the  public  streets  of  the  said  city  at  a 
furious  rate  of -speed,  and  as  fast  as  said  horses 
could  be  made  to  run,  without  an^  regard 
whatever  for  the  lives  or  safety  of  citizens  of 
the  citv  who  might  be  upon  tbe  streets,  and 
this  when  no  fire  or  fires  were  burning  which 
required  the  action  of  tbe  defendant  or  its  fire 
department  to  extinguish,  for  the  sole  and  only 
purpose  of  exercising  said  horses.  That  on 
the  29th  day  of  May,  1889,  tbe  said  Peter  Eey- 
kendall,  then  being  in  the  employ  of  tbe  de- 
fendant, and  acting  under  the  orders  and 
direction  of  the  defendant,  drove  a  span  of 
large,  high-spirited,  and  powerful  horses  at- 
tached to  saia  ladder  truck  or  wagon  about  the 
public  streets  of  said  city,  for  the  purpose  of 
exercising  said  horses.  Said  wagon  or  truck 
was  loaded  with  ladders  and  other  apparatus, 
and  the  driver  rode  therein,  and  said  wagon 
with  its  load  weighed  upwards  of  two  thousand 
pounds;  that  said  wagon  was  not  ou  said  day 
supplied  with  any  lock  or  brake  or  other 
appliances  for  stopping  or  assisting  in  stopping 
said  wagon  when  in  motion,  as  the  defendant 
then  well  knew.  That  said  Eeykendall  on 
said  day  drove  said  span  of  horfics  to  said 
wagon  attached  as  aforesaid  on  and  along  said 
Ninth  street  at  a  furious  and  dangerous  rate  of 
speed,  and  as  fast  as  said  horses  could  be 
driven,  when  there  was  no  fire  burning  which 
required  tbe  services  of  said  fire  department 
or  any  of  its  members  or  employes  of  sai  i  city 
to  extinguish,  but  said  borscs  were  driven  for 
exercise  only;  that  Clark  D.  Gillespie,  an 
infant  of  tender  years,  being  then  but  six 
years  of  age,  was  at  tbe  lime  crossing  said 
Kinth  street  near  the  place  where  said  street 
intersects  and  crosses  R  street  at  tbe  north  side 
of  said  R  street,  and  said  span  of  horses  were 
driven  upon  said  Clark  D.  Gillespie,  and  he 
was  thrown  upon  the  pavement,  and  the  front 
wheel  of  said  wagon  was  driven  over  and 
across  his  body;  that  said  boy,  after  being 
knocked  down  and  run  over  by  said  horses, 
and  by  one  of  the  front  wheels  of  said  wagon, 
raised  bis  head  and  attempted  to  arise  from 
the  pavement,  when  he  was  struck  and  run 
over  by  one  of  the  hind  wheels  of  said  truck 
or  wagon  and  was  instantly  killed.  That  the 
killing  of  said  boy  was  caiised  by  the  driving 
over  btm  of  said  team  and  wagon  as  aforesaid. 
Plaintiff  further  says  that  at  said  time  said 
team  and  wagon  were  not  heivi^  driven  to  any 
fire  which  required  to  be  extmguisbed,  but 
were  being  driven  on  and  along  said  street  for 
the  sole  and  only  purpose  of  exercising  said 
horses,  under  the  direction  and  orders  of  tbe 
defendant,  at  a  dangerous  rate  of  speed,  and 
were  driven  so  fast  uiat  it  was  impossible  for 
the  said  Clark  D.  Gillespie  to  escape  being  run 
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over.  That  the  said  Clark  D.  Gfllespte  waa 
the  son  of  the  plaintiff.  That  on  the  22d  of 
July,  18'?9,  the  plaintiff  was  by  the  county 
court  of  snid  Lancaster  county  duly  appointed 
administrator  of  tbe  estate  of  said  Clark  D. 
Gillespie,  and  gave  the  bond  by  said  court  re- 
quired, and  took  the  oath  by  law  required  ia 
such  case.  That  on  or  about  the  22d  of  July, 
1889,  plaintiff  presented  to  the  city  council  his 
claim  for  damages  sustained  by  the  estate  of 
said  Clark  D.  Gillespie  by  reason  of  the  killing 
of  him,  the  said  Clark  D.  Gillespie,  together 
with  the  names  of  the  witnesses  and  a~  state- 
ment of  the  time,  place,  nature,  circumstances, 
and  cause  of  tbe  injury  and  damages  com- 
plained of,  which  claim  was  verified  by  the 
oath  of  the  plaintiff;  that  afterwards,  and  on 
or  about  the  12th  of  August,  1889,  said  claim 
was  by  tbe  defendant  and  the  mayor  and 
council  thereof,  to  which  it  was  presented  as 
aforesaid,  rejected  and  disallowed.  That  by 
reason  of  the  killing  of  said  Clark  D.  Gillespie 
as  aforesaid  tbe  estate  of  the  deceased  has  sus- 
tained damajgres  in  the  sum  of  $5,000,  for 
which  sum  plaintiff  prays  judgment,  with  in- 
terest from  tbe  12th  of  August,  1889,  and  for 
costs." 

The  contention  of  the  defendant  in  error  is 
that  no  liability  exists  on  the  part  of  a  city  like 
Lincoln  for  injuries  occasioned  by  the  negli- 
gent acts  of  meml)ers  of  its  fire  department. 
This  exemption  is  placed  upon  the  ground  that, 
in  performing  their  duties,  firemen  act  in 
obedience  to  a  legislative  command,  and.  al- 
though appointed  and  paid  by  the  6ity,  they 
are  to  be  regarded  rather  as  officers  charged 
with  a  public  duty  than  as  servants  of  the  city. 
Public  policy,  it  is  claimed,  forbids  the  impo- 
sition upon  a  city  of  liability  for  the  negli- 
gence of  this  class  of  employ^,  since  they  are 
engaged  in  the  discbarge  of  a  duty  imposed  by 
law  for  the  welfare  of  the  public,  and  from 
which  the  city,  as  a  corporation,  derives  no 
benefit  or  advantage.  Counsel  for  plaintiff  in 
error,  wliile  not  conceding  the  rule  to  be  aa 
stated,  insists  that  it  could  have  no  application 
to  the  case  at  bar,  for  the  reason  that  the  stat- 
ute under  which  the  fire  department  of  the 
city  of  Lincoln  is  organized  and  governed  ia 
permissive  only,  and  whatever  is  done  by  the 
city  in  that  respect  it  does  voluntarily,  and 
therefore  the  rule  retpoudeat  superior  is  appli- 
cable.   To  this  proposition  we  cannot  assent. 

The  provision  on  the  subject  is  found  in  sub- 
division 83,  §  67,  of  the  charter  of  the  city  of 
Lincoln:  "Cities  governed  under  tbe  pro- 
visions of  this  Act  shall  have  power  by  ordi- 
nance to  provide  for  the  organization  of  a  fire 
department,  to  procure  fire  engines,  hooks, 
ladders,  buckets,  and  other  apparatus,  and  to. 
organize  fire  engine,  hook  and  ladder,  and 
bucket  companies,  and  to  prescribe  rules  of 
duty  and  the  government  thereof,  with  such 
penalties  as  the  council  may  deem  proper,  not 
exceeding  $100,  and  to  make  the  necessary 
appropriations  therefor,  and  to  establish  regu- 
lations for  the  protection  from  and  extinguisli- 
ment  of  fires."  This  language,  alihough 
permissive  in  form,  is  in  one  sense  mandatory. 
True,  it  is  not  mandatory  in  the  fullest  sense 
of  the  word,  since  the  duty  of  the  city  to  pro- 
vide protection  to  life  and  property  from  fire 
cannot  be  enforced  by  mandamus  or  other 
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remedy.  It  is  not  every  duty  imposed  upon 
tlie  state,  or  the  different  agencies  thereof 
ealled  "municipal  corporations,"  that  can  be 
thus  enforced.  Kentucky  ▼.  Denniton,  65  U. 
8.  24  How.  60. 16  L.  ed.  717;  Dill.  Mun.  Corp. 
4tb  ed.  98.  It  is  none  the  less  a  doty  on  the 
part  of  the  city  because  the  law  has  not  pro- 
vided a  means  for  its  enforcement  by  the  man- 
date of  the  court.  There  existed  a  moral  or 
equitable  obligation  on  the  part  of  the  defend- 
ant city  to  provide  means  of  protection  from 
Area  within  its  limits,  and  in  the  discharge  of 
that  duty  provision  was  made  for  its  6 re  de- 
partment. If  defendant  is  to  answer  for  the 
wrongful  act  of  Eeykendall,  the  driver  of  the 
ladder  wagon,  it  must  be  upon  the  rule 
respondeat  superior.  It  is  clear  that  u^n  no 
other  principle  is  it  chargeable.  In  this  con- 
nection, it  should  be  noted  that  the  claim  is 
made  by  plaintiff  that  Keylsendall,  in  driving 
the  team  at  the  time  in  question,  was  acting 
within  the  scope  of  his  authoritj.  Counsel 
says  in  his  brief:  '*The  exercising  of  the 
team  was  a  proper  thing  to  do.  It  lies  in  the 
way  of  a  proper  discharge  of  the  functions  of 
the  department.  It  was  not  t^/^/a  «trti«.  The 
way  in  which  it  was  performed  is  what  we 
complain  of."  Taking  it  for  granted,  then, 
that  the  driving  of  the  team  at  the  time  in 
question  was  a  proper  exercise  of  the  functions 
of  the  fire  department  of  the  city,  and  within 
the  line  of  duty  of  the  driver,  we  will  proceed 
to  examine  some  of  the  authorities  bearing  up- 
on the  question  involved. 

In  Dill.  Mun.  Corp.  4th  ed.  974,  the  rule  is 
stated  thus:  *'If  the  corporation  appoints  or 
elects  them,  can  control  them  in  the  discbarge 
of  tbeit  duties,  can  continue  or  remove  them, 
can  bold  them  responsible  for  the  manner  in 
which  they  discharge  their  trust,  and  if  those 
duties  relate  to  the  exercise  of  corporate  pow- 
ers, and  are  for  the  peculiar  benefit  of  the  cor- 
poration in  its  local  or  special  interest,  they 
may  justly  be  regarded  as  its  agents  or  serv- 
ants, and  the  maxim  of  respondeat  superior 
applies.  But  if,  on  the  other  hand,  they  are 
elected  or  appointed  by  the  corporation,  in 
obedience  to  the  statute,  to  perform  a  public 
service,  not  peculiarly  local  or  corporate,  but 
because  this  mode  of  selection  has  been  deemed 
expedient  by  the  Legislature  in  the  distribu- 
tion of  the  powers  of  the  government,  if  they 
are  independent  of  the  corporation  as  to  the 
tenure  of  their  ofllce  and  the  manner  of  dis- 
cbarging  their  duties,  they  are  not  to  be 
regardod  as  the  servants  or  agents  of  the  cor- 
poral ion,  for  whose  acts  or  negligence  it  is  im- 
pliedly liable,  but  as  public  or  state  ofllcers, 
witb  such  powers  and  duties  as  the  statute  con- 
fers upon  them,  and  the  doctrine  of  respondeat 
superior  ]s  not  applicable."  Among  the  offi- 
cers who  are  not  servants  of  a  city,  within  the 
foregoing  rule,  and  for  whose  negligence  it 
will  not  be  chargeable,  the  learned  author 
enumerates  policemen,  health  officers,  and  fire- 
men. The  rule  as  to  the  liability  of  the  latter 
the  author  states,  in  section  976.  as  follows: 
**The  exemption  from  liability  in  these  and 
the  like  cases  is  upon  the  ground  that  the  serv- 
ice is  performed  bv  the  corporation  in  obedi- 
ence to  an  Act  of  the  Legislature;  is  one  in 
which  the  corporation,  as  8uch,  has  no  partic- 
ular interest,  and  from  which  it  derives  no  es- 
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pecial  benefit  in  its  corporate  capacity;  that 
the  members  of  the  fire  department ,  although 
appointed,  employed,  ana  paid  by  the  city 
corporation,  are  not  the  agents  and  servants  of 
(he  city,  for  whose  conduct  it  is  liable,  but 
they  act  rather  as  officers  of  the  city,  charged 
with  a  public  service,  for  whose  negligence  in 
the  discharge  of  official  duty  no  action  lies 
against  the  city,  without  being  expressly 
given.  The  maxim  of  respondeat  superior  has 
therefore  no  application."  To  the  same  effect, 
see  2  Thomp.  Neg.  785;  Shearm.  ft  Redf. 
Keg.  295,  296. 

Hayes  ▼.  Oshkosh,  83  Wis.  814,  14  Am.  Rep, 
760,  was  an  action  to  recover  damages  result- 
ing from  a  fire  occasioned  by  the  negligent  use 
of  an  engine  employed  in  suppressing  a  fire  in 
the  neighborhood.  Chief  Justice  Dixon,  in  tlie 
opinion,  says:  "Neither  the  charter  of  the 
City  nor  the  general  statutes  of  the  state  contains 
any  peculiar  provision  in  posing  liability  in 
cases  of  this  kind,  and  the  decisions  elsewnera 
are  numerous  and  uniform  that  no  such  liabil- 
ity exists."  WOeoz  v.  Chicago,  107  Dl.  884,  47 
Am.  Rep.  484,  is  directly  in  point.  In  that 
case  the  plaintiff  sought  to  recover  for  injuries 
occasioned  by  a  collision  between  his  carriage 
and  a  hook  and  ladder  wagon  of  the  city, 
through  the  neglig:ence  of  the  driver  while  in 
the  discharge  of  his  duty.  In  the  opinion  of 
the  court,  by  Judge  Walker,  it  is  said:  '*  To 
allow  recoveries  for  the  negligence  of  the  fire 
department  would  almost  certainly  subject 
property  holders  to  as  great  if  not  greater 
burdens  than  are  suffered  from  damage  by  fire. 
Sound  public  policy  would  forbid  it,  if  it  were 
not  prohibited  by  authority."  In  Fisher  ▼. 
Boston,  104  Mass.  94,  6  Am.  Rep.  196,  the 
plaintiff  received  personal  injuries  through  the 
negligent  use  of  hose  by  a  fire  company  of  the 
city  in  extinguishing  a  fire  on  adjoining  prem- 
ises. Judge  Gray,  in  the  opinion  of  the  court, 
says:  "  But  the  extinguishment  of  fires  is  not 
for  the  immediate  advantage  of  the  town  in  its 
corporate  capacity,  nor  is  any  part  of  the 
expense  thereof  authorized  to  be  assessed  upon 
owners  of  buildings  or  other  special  class  of 
persons  whose  property  is  peculiarly  benefited 
or  protected  thereby.  In  the  absence  of  ex- 
press statute,  therefore,  municipal  corporations 
are  no  more  liable  to  actions  for  injuries  occa- 
sioned by  reason  of  negligence  in  using  or 
keeping  in  repair  the  fire  engines  owned  by 
them  than  in  the  case  of  a  town  or  highway. 

In  Hafford  v.  New  Be^ord,  16  Gray.  297,  the 
plaintiff  was  struck  and  injured  bya  nose-cart 
on  a  sidewalk  of  a  public  street.  The  firemen 
in  charge  thereof  had  neirligently  drawn  it 
along  and  upon  the  sidewalk  from  the  engine 
house  ten  or  fifteen  rods  distant  The  city  was 
held  not  liable.  In  Jewett  v.  New  Haven,  88 
Conn.  868,  9  Am.  Rep.  882,  the  plaintiff, 
without  negligence  on  his  part,  was  struck  ana 
injured  in  a  public  street  by  a  hose  cart,  which 
was  being  driven  to  the  engine  house  for  an 
additional  supply  of  hose  for  use  at  a  fire  then 
raging,  but  at  a  dangerous  rate  of  speed,  and 
without  the  exercise  of  reasonable  precaution 
for  the  safety  of  passers-bv.  It  was  held  the 
rule  respondeat  superior  did  not  apply,  and  the 
city  was  not  chargeable. 

in  Dodge  v.  Granger,  17  R  L  — ,  15  L.  R. 
A.  781,  a  very  recent  case,  on  the  authority  of 
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cases  above  cite<1.  the  city  ^as  bcld  not  liable 
for  injuries  caused  by  contact  with  a  ladder 
projecting  acroes  the  sidewalk  in  front  of  an 
€ngtne  house,  negligently  permitted  by  the 
firemen  to  remain  in  that  position  while  en- 
gaged in  cleaning  the  bouse.  This  principle 
has  been  repeatedly  applied  to  other  officers  or 
employes  of  municipal  corporations,  as  in 
MaxmUian  v.  Netio  York,  62  N.  Y.  160,  where 
plaintifiTs  intestate  was  killed  by  a  collision 
with  an  ambulance  wagon,  which  was  caused 
by  the  negligence  of  the  driver,  an  employe  of 
the  commissioners  of  public  chanties  and  cor- 
rections; Haiuht  V.  New  York,  24  Fed.  Rep.  98, 
"Where,  following  the  last  case,  it  is  held  that 
the  city  is  not  liable  for  damage  caused  bjy  a 
collision  with  a  steamboat  owned  by  the  city, 
but  in  the  exclusive  use  of  the  board  of  char- 
ities and  corrections;  Oondict  v.  Jeney  City,  46 
^.  J.  L.  157,  where  the  deceased  was  killed 
through  the  negligence  of  a  driver  employed 
by  the  board  of  public  works  to  remove  garbage 
from  the  streets  to  a  public  dumping  ground; 
CaltkU  V.  Boone,  51  Iowa,  687.  where  the 
injury  resulted  from  the  wrongful  act  of  a 
policeman  paid  by  the  city;  Ogg  v.  Lannng,  35 
Iowa,  495,  14  Am.  Rep.  499;  Braion  v.  Vinal- 
haten,  65  Me.  402,  20  Am.  Rep.  709.  and  Bar- 
bo\tr  v.  EllstDorth,  67  Me.  294, — in  each  of 
which  it  was  held  that  the  citv  was  not 
chargeable  with  the  negligence  of  Its  health 
officers;  BurriU  v.  Auqusta,  78  Me.  118, 1  New 
£ng..Rep.  697,  in  which  plaintiff's  horse,  was 
frightened  by  the  escape  of  steam  from  a  fire 
engine,  negligently  allowed  to  remain  In  the 
street;  EUiott  v.  Philadelphia,  75  Pa.  847, 
where  plaintiff's  horse  was  killed  through  the 
negligence  of  a  police  officer,  by  whom  he  had 
been  arrested  for  violation  of  an  ordinance  of 
the  city  against  fast  driving;  Bryant  v.  St, 
Paul,  83  Minn.  289,  where  the  plaintiff  fell  into 
a  vault  negligentlv  left  open  and  exposed  by 
the  board  of  health.  In  the  last  case,  the 
distinction  between  the  class  of  officers  above- 


mentioned  and  other  asents  of  the  dty  is 
clearly  pointed  out  by  Vanderburgh,  J,,  as 
follows:  *'  The  duties  of  such  officers  are  not 
municipal  or  corporate  duties  with  which  the 
corporation  is  charged  in  consideration  of 
charter  privileges,  but  are  police  or  govern- 
mental functions  which  could  be  discharged 
equally  well  through  agents  appointed  by  the 
state,  though  usually  associated  with  and  ap- 
pointed by  the  municipal  body."  There  are 
many  cases  in  the  reports  of  the  states  and  the 
United  States  in  harmony  with  the  foregoing, 
amonfi^  which  are  ihnith  v.  Boehester,  76  N.  Y. 
506;  Van  Horn  v.  Dm  Moines,  68  Iowa,  447,  50 
Am.  Rep.  750;  (/Meara  v.  New  York,  1  Daly, 
426;  Wheeler  v.  Cincinnati,  19  Ohio  St.  19; 
Howard  v.  San  Franeiteo,  51  Cal.  62;  Ham  v. 
New  York,  70  N.  Y.  459;  Welsh  v.  Rutland,  56 
Yt.  228.  The  cases  cited  by  plaintiff  may  be 
said  to  sustain  the  proposition  that  the  law 
imposes  upon  a  city  the  dut^  to  keep  its  streets 
in  a  reasonably  safe  condition  for  use  by  the 
public,  and  for  a  neglect  of  that  dut^  it  will 
be  answerable.  They  are  plainly  distinguish- 
able from  those  to  which  we  have  referred, 
since  tbe  duty  of  the  city  with  reference  to  its 
streets  is  a  corporate  duty.  As  said  by  Judge 
Folger,  in  Maxmilian  v.  New  York,  supra: 
"It  is  a  duty  with  which  the  city  is  charged 
for  its  own  corporate  benefit,  to  be  performed 
bv  its  own  agents,  as  its  own  corporate  act." 
This  distinction  is  made  also  in  Ehrgott  v.  New 
Y&rk,  96  N.  Y.  274,  48  Am.  Rep.  622,  one  of 
the  cases  cited  by  plaintiff.  To  the  extent  that 
the  exemption  of  a  city  from  liability  for  acta 
of  officers  herein  enumerated  affects  the  gen- 
eral rule  of  liability  for  obstruction  of  tbe 
streets  of  the  dty,  it  must  be  held  to  be  an 
exception  thereto,  —an  exception  based  upon  a 
public  policy  which  subordinates  mere  private 
Interests  to  the  welfare  of  the  general  public. 

The  judgment  is  right  and  is  afflrmed 

The  other  Judges  concur. 
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!•  The  boundary  line  between  owners 
of  land  on  opposite  sides  of  a  channel 

not  more  than  siOO  rods  wide  into  which  tbe  tide 
flows,  but  from  whloh  it  wholly  ebbs  and  throu^rh 
which  a  fresh  water  stream  flows  is  the  middle  of 
the  tidal  channel  and  not  affected  by  the  fresh 
water  stream,  althoufifh  the  Colonial  Ordinance 
oC  1641-7  whloh  extends  the  ownership  oC  tbe 


land  on  tidal  waters  to  low  water  mark,  If  not 
more  than  100  rods,  furnishes  no  erulde  for  the  di- 
vision, since  the  land  to  be  divided  is  all  above 
low  water  mark. 

8.   Flats  in  the  bed  of  a  f^sh*water 
stream  into  Dvhich  the  tide  flows*  but 

^om  which  it  wholly  ebbs  at  low  water  where 
they  are  between  separate  channels  of  the  stream 
are  to  be  divided  between  riparian  owners  by 
straight  lines  from  the  points  where  the  division 
lines  of  the  owners  end  on  the  bank  drawn  to 
and  at  rifirbt  angles  with  the  center  Une  of  the 
tidal  channel  at  the  ordinary  stage  of  the  waters. 

8.   An  objection  that  a  disclaimer  in  an 
action  by  writ  of  entry  was  not  filed 

at  the  same  time  with  a  plea  of  ntd  disseisin  comes 
too  late  when  first  made  at  the  argument. 
4.   IMsdaimers  in  an  action  by  writ  of 


Vote.— Ownership  of  /lott,  or  land  below  high-^ter 

marh. 

Although  the  common-law  rule  limiting  the  title 
of  an  owner  of  lands  upon  navigable  waters  to 
high-water  mark  is  changed  in  Massachusetts,  the 
decision  in  the  above  case  that  this  statutory  change 
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does  not  apply  to  the  conflicting  rights  of  owners 
on  opposite  sides  of  a  fresh-water  stream  in 
which  the  tide  flows  but  from  which  it  wholly 
ebbs  at  low  water,  makes  the  further  decision  as 
to  the  ownership  of  flats  in  the  bed  of  such  a 
fresh-water  stream  one  of  general  application, 
while  the  question  as  to  whether  the  low-water 
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entry  are  eoDeliiffive  am  between  the 
parties  and  their  privies  as  to  tbe  risrht  and 
titie  oC  ttae  demandants  to  the  lands  taioluded  In 
the  disclaimers. 

(Fields  Ch.  J.,  and  KnouXUm  and  LaiMtyp^  JJ„ 
dissent  from  propositions  l  and  f .) 

(June  24. 1802L) 

REPORT  from  the  Superior  Court  for  Snr 
folk  County  for  tbe  opinion  of  the  Su- 
preme Judicial  Court  of  two  actions  by  writ  of 
entry,  brought  to  recover  possession  of  certain 
mud  flats,  in  each  of  which  there  had  been  a 
flndiug  in  favor  of  the  tenants.     Revened, 

The  facts  are  stated  in  the  opinion. 

JdeMTs.  W.  O.  RuBfleU  and  H.  W.  Pnt- 
nam,  for  demandants: 

The  demandants'  title  extends  to  the  center  of 
the  creek  at  high  water,  t.  e.,  to  the  line  mid- 
way between  the  ordinary  high-water  lines  or 
lines  of  marsh. 

*'The  low-water  mark"  under  the  ordinance 
is  the  mark  or  line  where  the  sea,  at  its  lowest 
ebb,  touches  the  land.  A  tidal  stream  ish— 
wLere  the  tide  ebbs  wholly  from  it — simply  a 
tidal  creek  with  a  fresh-water  stream  flowing 
through  it  when  the  tide  is  out  In  such  a 
creek  the  Commonwealth  has  no  title,  the 
fresh- water  stream  is  not  the  '*low- water 
mark"  of  the  colonial  ordinance;  and  the  op- 
posite proprietors  own  in  severalty,  in  equal 
shares  proportionally  to  their  frontage,  the 
wbole  flats  of  the  creek  from  shore  to  shore  as 
parcel  of  their  respective  upland,  as  if  there 
were  no  fresh  water  stream  there, — each  own- 
ing to  the  medium  JUum,  or  center  line  of  the 
creek. 

SewaU  dt  D,  Oardage  Co,  v.  Boston  Water 
Power  Co,  6  New  Eng.  Rep.  820,  147  Mass.  61; 
Asliby  V.  Eastern  R,  Co.  5  Met.  868,  88  Am. 
Dec.  426;  liusi  v.  Boston  MiU  Corp.  6  Pick. 
158;  Boston  ▼.  Ricliofrdson ,  18  Allen,  146; 
Barlow  v.  Fish,  12  Cush.  802;  Valentine  v. 
Piper,  22  Pick.  85;  Walker  v.  Boston  4b  M, 
R.  Co.  8  Cush.  1;  Gray  v.  Dduee,  5  Cush.  9; 
Wonson  v.  Wonson,  14  Allen,  71. 

It  is  only  a  depression  or  channel  from  which 
the  tide  does  not  ebb  at  low  water  that  deter- 
mines the  direction  and  extent  of  the  riparian 
proprietor's  flats. 

Walker  v.  Boston  d  M,  R.  Co.  supra;  Atty- 
Gen,  v.  Boston  Wharf  Co.  12  Gray,  563;  Spar- 
hawk  V.  BiUl^rd,  1  Met.  95;  Drury  v.  Midland 
R.  Co.  127  Mass.  571;  Ashby  t.  Eastern  R.  Co. 
supra. 

The  aim  of  the  court  in  dividing  flats  is  "to 
lay  down  such  a  line  of  division  as  to  give  to 
each  riparian  owner  his  fair  and  equal  share," 
upon  "the  principle  of  giving  an  equal  divis- 
ion." 

Walker  ▼.  Boston  d  M.  R.  Co.  supra. 

The  outward  boundary  of  flats  to  which  the 
side  lines  shall  run  is  the  medium  JUum,  or 
center- line  between  the  banks. 


Edrlow  ▼.  FUk  and  Boston  r.  Richardson^ 
supra. 

The  rule  follows  in  principle  the  analogy  of 
non- navigable  rivers  in  which  the  riparian 
proprietors  own  in  severalty  to  the  center  or 
middle  line  between  Uie  shores, — ^the  "shores,  "^ 
in  the  case  of  a  tidal  creek  or  river,  being  the 
mean  high -water  lines  of  the  tide,  or  edges  of 
the  upland,  and  in  the  case  of  a  non-navigable 
river,  the  ordinary  water-lines  of  the  fresh- 
water stream. 

Ingraham  ▼.  Wilkinson,  4  Pick.  268. 16  Am. 
Dec.  842:  BardweU  v.  Ames,  22  Pick.  883; 
Trustees  of  Hopkins  Academy  ▼.  Dickinson^ 
9  Cush.  544;  Khight  v.  Wilder,  2  Cush.  199, 
48  Am.  Dec.  660;  Boseaioen  t.  Canterbury,  ^ 
N.  H.  188;  Plymouth  ▼.  Holdemess,  cited  io 
28  N.  H.  217. 

The  language  of  the  ordinance,  as  repeatedly 
construed  and  applied  by  the  courts,  necessar- 
ily leads  to  the  conclusion  for  which  we  con- 
tend. 

Watuppa  Reservoir  Co.  v.  FaU  Riter,  1  L. 
R  A.  466,  147  Mass.  548. 

Before  the  ordinance  was  passed,  t.  «.,  at 
common  law,  we  bounded  not  by  the  fresh^ 
water  stream  or  its  thread,  but  by  the  mean 
high-water  mark  of  the  sea,  and  tbe  colony 
owned  the  flats  from  shore  to  shore. 

Com.  V.  Alger,  7  Cush.  58;  Gould,  Waters,  §^ 
27,  42;  Porter  y.  duUitan,  7  Gray,  441. 

The  moment  tbe  ordinance  was  passed  we 
bounded  by  "the  [extreme]  low-water  mark" 
of  the  sea,  not  by  the  fresh- water  stream*  or  ite 
thread.  We  therefore  have  never  bounded 
by  the  fresh-water  stream,  either  at  common 
law  or  under  the  ordinance,  and  consequently, 
never  by  its  thread.  We  have  never  been 
riparian  proprietors  on  it,  but  always  littoral 
proprietors  on  the  sea,  to  speak  with  exactness. 
The  ordinance  grants  to  each  littoral  proprietor 
his  "due  share^'  (Wilde,/.,  in  Rust  v.  Boston 
MiU  Corp.  6  Pick.  186),  of  the  flats  in  severalty; 
and  the  bed  of  a  fresh- water  stream  within 
that  share. — whether  running  parallel  with  his 
line  of  upland  or  at  any  angle  with  it, — passes 
to  him  as  much  as  it  does  when  it  falls  within 
an  original  allotment  of  upland  mad<:  to  hink 
in  the  book  of  possessions. 

Watuppa  Resgrwir  Co.  r.  FaU  Riwr,  supra; 
Rust  V,  Boston  Mill  Corp.  6  Pick.  198;  Ashby  y. 
Eastern  R  Co,  6  Met  868,  88  Am.  Dec. 
426. 

The  dominant  purpose  of  the  ordinance  is  to 
establish  a  just,  uniform,  and  definite  rule  of 
title  in  the  soil  of  flats  not  exceeding  100  roda 
in  extent  from  tbe  upland,  without  reference 
to  the  rights  of  navigation  or  of  access  to  the 
V7ftter 

Walker  v.  Boston  db  M.  R  Co,  S  Cush.  1. 

The  demandants'  title  as  riparian  proprietors 
upon  a  fresh  water  stream  (assuming  that  they 
are  such  in  law)  extends  to  the  thread  of  tbe 
fresh-water  stream. 


mark  Intended  by  the  statutory  provision  le  to  be 
regarded  as  the  point  to  which  tbe  tide  water  re- 
eed(*8  or  that  to  which  the  fresh  water  of  the 
stream  recedes.  Is  noyel  and  peculiarly  Interest- 
ing. 

For  notes  on  the  title  and  riparian  rights  of  the 
owners  of  land  bounded  on  navigable  waters, 
aeeFulmerv.W111Uuns(Pa.)lL.  B.  A.  SOB;    Par- 
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ker  V.  West  Coast  Packing  Oo.  (Or.)  5  L.  B.  A.  ttU 
Case  V.  Loftus  (Or.)  6  L.  B.  A.  684;  Miller  v.  Men- 
denhall  (Minn.)  8  L.  Et.  A.  80;  Biaenbaoh  v.  Hat- 
field (Wash.)  12  L.  B.  A.  63e. 

For  note  on  boundaries  of  land  bordering  on  a 
fresh- water  stream,  see  Ghandlos  v.  Hack  (Wta.^ 
10L.B.A.S07.  B.A.B. 


1893. 
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The  weBtem  branch  of  ^e  fresh-water 
stream  was  the  wider  and  lareer  in  volume. 

The  law  gives  us  title  to  the  thread  of  the 
western  channel  as  the  main  or  principal  one, 
and  includiog  the  island. 

Phcar,  Rights  of  Water,  11,  12;  Ang.  Wa- 
tercourses, S  45;  Claremont  v.  Carleton,  2  N. 
H,  869.  9  Am.  Dec.  88;  Oreenleaf  v.  KUtan, 
11  N.  fl.  580;  Kimball  v.  Schoff,  40  N.  H.  190. 

If,  upon  the  facts,  the  two  oraoches  of  the 
fresh- water  stream  are  to  be  treated  as  substan- 
tially equal  in  width,  the  thread  of  the  stream 
will  be  the  center  line  between  the  threads  of 
the  channels,  and  wiU  bisect  the  island. 

Inffraham  y.  Wilkinson,  4  Pick.  258, 16  Am. 
Dec.  842;  Trutteesof  Bcpkins  Academy  y.  Diek- 
inson,  9  Cush.  544:  Deerftdd  y.  Amu,  17  Pick. 
41,  28  Am.  Dec.  276. 

Messrs.  Henry  D.  Hyde*  Georffe  F. 
Richar^UM>n«  and  O.  D.  Br»m»n«  lor  ten- 
ants: 

As  the  demanded  premises  are  situated  below 
the  ordinary  high  water  mark,  the  title  of 
these  premises  Sefore  the  Colonial  Ordinance 
of  1847  was  passed  was  in  the  Massachusetts 
Bay  Company. 

Starer  y.  iPreeman,  6  Mass.  485,  4  Am.  Dec. 
155;  Cony  y.  RojAury,  9  Gray,  451. 

The  title  of  the  demandants  in  this  case 
must  depend  on  the  construction  to  be  placed 
on  this  ordinance.  The  two  limitations  which 
appear  in  the  ordinance  are  the  low-water 
mark  or  100  rods  when  the  low- water  mark  is 
more  than  100  rods. 

These  flats  run  in  the  direction  of  the  near- 
est tidal  channel,  and  such  a  channel  forms  the 
limit  of  the  ownership  of  flats  deriyed  under 
(his  ordinance. 

The  rule  is  the  same  whether  the  water 
which  remains  in  the  channel  is  salt  water  or 
the  fresh  water  of  the  stream  aboye  running 
through  the  bed  of  the  fresh- water  creek. 

Q/eeSparhawk  y.  Billiard,  1  Met.  95;  Ashby 
T.  Eastern  R,  Co.  5  Met.  868,  88  Am.  Dec.  426; 
Walker  y.  Boston  d  M.  R.  Co.  8  Cush.  1;  Atty- 
Gen.  y.  Boston  Wharf  Co.  12  Gray,  553;  Drury 
T.  Midland  R.  Co.  127  Mass.  571. 

The  burden  In  this  case  is  on  the  demand- 
ants to  show  that  there  was  no  such  channel 
between  the  edge  or  bank  of  their  upland  and 
the  center  of  the  westerly  channel. 

WiUiams  y.  Ingell,  21  Pick.  288;  Ashby  y. 
Eastern  R,  Co.  5  Met.  868.  38  Am.  Dec.  426. 

This  they  haye  failed  to  do,  for  it  was  ex- 
pressly found  that,  "on  the  evidence  the  de- 
mandants did  not  by  a  fair  preponderance  of 
the  eyidence  satisfy  me  that  at  any  time  befoi^ 
the  waters  of  Muddy  riyer  were  cut  off,  said 
waters  ceased  to  flow  in  the  easterly  channel  at 
the  lowest  sprinjg^  tides."  This  channel,  then, 
must  be  the  limit  of  the  demandanta*  flats. 

Morton* «/.,  delivered  the  opinion  of  the 
court: 

These  two  actions  inyolye  the  title  to  flats 
in  Muddy  river,  in  Boston,  lying  between 
marsh  lands  on  the  easterly  and  westerly  sides 
of  the  river,  which  belong  respectively  to  the 
demandants  and  tenants.  Both  were  tried 
together,  and  depend  on  the  same  facts. 
Evidence  was  introduced  by  the  parties  of 
acts  of  ownership  and  possession  by  them- 
selves and  their  predecessors  in  title  relating 
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to  a  part  of  the  demanded  premises ;  but  tne 
court  was  not  satisfled  that  such  acts  had 
been  exercised.  The  cases  do  not  depend, 
therefore,  at  all  upon  possessory  titles.  The 
demandants  also  claimed  title  by  accretion. 
The  findings  of  the  court  would  seem  to  have 
disposed  of  this  claim,  and  it  has  not  been 
argued. 

The  titles  of  the  parties  depend  on  the 
riffhts  which  owners  of  lands  on  opposite 
sides  of  a  stream  like  Muddy  river  have  to 
the  interjacent  flats  in  the  natural  condition 
of  things  under  the  Colony  Ordinance  of 
1641-47.  It  appears  that  MTuddy  river  is  a 
fresh-water  stream,  and  that  prior  to  1820  it 
had  a  large  flow  in  the  winter  and  spring, 
and  a  diminished  flow  in  the  summer,  and 
ran  unobstructed  to  Charles  river.  It  was 
navigable  at  certain  stages  of  the  tide  to  a 
point  above  the  demanded  premises,  and  the 
tide  ebbed  and  flowed  to  a  point  above  them. 
Between  the  lands  of  the  demandants  in  the 
second  action  and  those  of  the  tenants  was  an 
island,  which  at  ordinary  high  tide  was 
nearly  or  entirely  covered  by  water,  and 
which  the  presiding  justice  treated  as  flats. 
This  island  divided  the  river  into  two  chan- 
nels, which  united  below  it, — one  called  the 
** easterly  channel,**  which  at  high  water  ran 
nearer  the  lands  of  the  demandants  than  the 
center  of  the  stream:  and  the  other  called 
the  **  westerly  channel, "  which  ran  nearer  the 
lands  of  the  tenants  than  the  center  of  the 
stream  at  high  water.  The  demanded  prem- 
ises lie  between  the  edjre  of  the  marsh  land 
of  the  demandants  and  the  center  of  the  west- 
erly channel,  and  the  distance  between  the 
two  lines  is  less  than  100  rods.  At  ordinary 
low  water  there  was  no  water  on  the  demanded 
premises  except  such  as  came  from  the  flow  of 
Muddy  river,  and  that  was  confined  to  the 
two  channels.  The  presiding  justice  was 
not  satisfied  that  the  tide  ebbed  from  the 
easterly  channel,  before  it  did  from  the 
westerly  channel,  or  that  the  waters  of  the 
river  ceased  to  flow  in  the  easterly  channel 
at  the  lowest  spring  tides,  or  that  they  did 
or  did  not  run  through  the  westerly  channel 
at  the  lowest  spring  tides.  Certain  aams  were 
built  in  Charles  river  in  1820  and  1821, 
which  thereafter  aifected  the  flow  of  Mudd^ 
river.  The  extent  to  which  they  affected  it 
is  not  material.  In  1885,  Muddy  river  was 
cut  off  at  Brookllne  avenue,  and  tide  water 
was  cut  off  by  the  Back  Bay  park.  It  is  not 
stated  where  the  line  of  low  tide  was.  We 
do  not  know  whether  it  was  where  Muddy 
river  emptied  into  the  Charles,  or  above  or 
below  that  point.  It  is  evident  that  it  was 
below  the  demanded  premises,  for  it  is  found 
that  at  ordinary  low  tide  the  only  water  that 
flowed  over  them  was  that  of  Muddy  river, 
flowing  in  the  two  channels  above  named. 

At  common  law  the  title  of  the  owner  of 
land  bounding  on  tide  wat^r  only  extends  to 
ordinary  high-watermark.  Com.  y,  Charles- 
toton,  1  Pick.  182 ;  P&rter  v.  Sullivan,  7  Gray, 
441;  Com.  v.  Roxhiry,  9  Gray,  477,  483, 
491 ;  Com.  v.  Alger,  7  Cush.  58,  65,  66. 

This  applies  to  a  stream  discharging  fresh 
water,  but  in  which  the  tide  ebbs  and  flows. 
The  test  whether  or  not  it  is  to  be  regarded 
as  tide  water  is  whether  there  is  a  regular 
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rise  and  fall  under  the  influence  of  the  tide. 
Atty-Oen.  y.  Woods,  108  Mass.  436.  11  Am. 
Rep.  380;  Peyroux  v.  Roioard,  32  U.  S.  7 
Pet.  843,  8  L.  ed.  707;  Lapish  v.  Bangor 
Bank,  8  Me.  85. 

The  Colony  Ordinance  of  1641-47,  how- 
ever, extended  the  title  of  all  proprietors  of 
land  adjoining  creeks,  coves,  and  other  places 
whore  the  tide  ebbs  and  flows  to  low- water 
mark,  if  not  more  tbAD  100  rods.  It  is 
under  the  title  thus  conferred  that  the  de- 
mandants claim.  The  tenants  have  dis- 
claimed in  both  cases  as  to  the  land  between 
the  edge  of  demandants'  marsh  land,  and  the 
center  of  the  easterly  channel.  They  contend 
that  that  channel  is  the  demandants'  bound- 
ary, and  that  their  line  does  not  go  beyond 
the  nearest  tidal  channel,  whether  that  be 
one  in  which  only  fresh  water  flows  at  low 
tide,  or  one  from  which  the  tide  does  not 
wholly  ebb.  They  rely  for  this  upon  certain 
expressions  in  cases  that  have  been  decided 
by  this  court ;  and  thev  are  obliged  in  effect 
to  concede  that  under  it  the  title  to  the  land 
between  the  channels  may  still  be  in  the 
Commonwealth.  We  do  not  think  the  cases 
to  which  the  tenants  have  referred  us  main- 
tain the  proposition  on  which  they  rely,  or 
show  that  the  low- water  mark  intended  by 
the  ordinance  is  the  low-water  mark  of  the 
fresh- water  stream. 

In  Sparhawk  v.  Bvllard,  1  Met.  95.  107, 
there  was  a  question  respecting  the  existence 
of  a  creek  alleged  to  have  separated  the  land 
demanded  from  the  upland  and  flats  belong- 
ing to  the  demandants.  The  jury  was  in- 
structed that,  "  if  they  should  find  there  was 
naturally  and  originally  any  creek  in  which 
the  tide  ebbed  and  flowed,  and  from  which  it 
did  not  ebb  entirely  at  the  times  when  from 
natural  causes  it  ebbed  the  lowest,  this 
would  constitute  a  boundary  of  the  flats  be- 
yond which  the  demandants  would  not  by 
law  be  entitled  to  recover.''  These  instruc- 
tions, which  had  been  given  originally  by 
Shaw,  Ch.  J. ,  and  were  adopted  by  Morton, 
•/.,  in  a  later  trial  of  the  same  case,  were 
excepted  to,  but  this  court  held  that  they 
were  correct.  In  Ashby  v.  Ekistem  B,  Go,, 
6  Met.  868,  370.  38  Am.  Dec.  426,  which 
was  decided  only  two  years  and  a  half  or 
thereabouts  after  SparKawk  v.  BiiUard,  the 
opinion  was  given  by  Chief  Justice  Shaw, 
and  certainly  no  intention  is  manifested  to 
overrule  that  case.  On  the  contrary,  we 
think  it  conforms  to  it.  In  this  case  also 
the  question  was  whether  the  land  of  the 
petitioner  went  to  a  channel.  In  deflning 
what  was  meant  by  a  diannel  the  chief  jus- 
tice used  the  following  language :  **  If  this 
part  of  flats  called  'South  River'  had  no 
cliannel  running  through  it, — that  is,  no  de- 

{>ression  from  which  the  tide  did  not  ebb  at 
ow  water, — then  it  must  have  been  a  cove. 
•  .  .  "  It  is  evident  that  the  word 
''channel''  is  used  in  this  sense  throughout 
the  opinion,  and  that  he  does  not  mean  to  say 
that  a  channel  formed  by  a  stream  of  fresh 
water,  out  of  which  the  tide  ebbed  at  low 
water,  would  constitute  a  boundary  to  flats. 
In  Walker  v.  Boston  dh  M.  H.  Co.,  3  Cush. 
1.  22,  the  same  rule  is  laid  down  as  in 
Smrhawk  v.  Buliard,  and  tnat  case  is  cited 
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in  support  of  it.  C/nef  Justice  Shaw  gives 
the  opinion  in*  this  case  also,  and  he  says: 
"  It  appears  by  the  case  that  the  stream  run- 
ning from  the  tide  mills  along  through  the 
westerly  part  of  these  flats  is  a  natural  chan- 
nel or  creek,  from  out  of  which  the  tide 
does  not  ebb.  It  must  therefore  be  a  ter- 
minus to  a  claim  of  flats  in  that  direction." 

In  Aity-Gen,  v.  Boston  Wharf  Go,,  12  Gray, 
558,  the  rule  laid  down  in  Sparhawk  v.  BuU 
lard  is  again  affirmed  in  these  words:  ''A 
natural  or  original  creek,  in  which  the  tide 
ebbed  and  flowed,  and  from  which  it  did  not 
ebb  entirely  at  the  time  when  from  natural 
causes  it  ebbed  the  lowest,  would  constitute 
a  boundary  of  the  flats. " 

luDruryv,  Midland R,  Co.,  127 Mass.  581, 
the  court  says  that  a  creek  from  which  the 
tide  does  not  whollv  ebb  was  a  natural 
boundary,  and  bounded  the  claims  of  all 
adjacent  proprietors  of  flats.  See  also  Por- 
ter V.  Sullivan,  7  Gray,  448,  449 ;  Ilarlotn  v. 
FUk,  12  Cush.  804. 

There  is  no  suggestion  in  these  cases  that 
a  tidal  channel  'from  which  the  tide  ebbs,  and 
through  which  a  fresh  water  stream  flows  at 
low  tide,  will  constitute  a  boundary  to  flats, 
or  that  the  fresh- water  stream  will  consti- 
tute low- water  mark.  And  we  think  it  plain 
that  a  channel,  to  be  a  boundary  to  flats, 
must  be  one  from  which  the  tide  does  not  ebb 
at  low  water.  It  is  expressly  found  in  the 
cases  at  bar  that  the  tide  ebbs  from  the  chan- 
nel over  the  demanded  premises  at  low  water, 
and  it  does  not.  therefore,  constitute  a  bound- 
ary to  demandants*  flats.  It  appears  that  it 
also  ebbs  from  the  other  channel.  It  is  im- 
material on  this  point  whether  the  tide  ebbed 
from  one  channel  sooner  than  the  other,  or 
whether  there  was  or  was  not  fresh  water 
flowing  in  either  or  neither  or  both  of  them 
at  low  water,  or  whether  one  channel  was 
wider  than  the  other,  or  whether  at  one  sta^e 
of  the  tide  more  wat«r  flowed  in  one  than  m 
the  other,  and  at  another  stage  of  the  tide 
this  was  reversed.  The  cootrollinfir  fact  la 
that  the  tide  wholly  ebbed  from  both  chan- 
nels at  low  water.  The  ordinance  relates,  so 
far  as  concerns  the  point  which  we  are  now 
considering,  to  land  adjoining  **  creeks,  coves, 
and  other  places  upon  and  about  salt  water, 
w^here  the  tide  ebbs  and  flows."  It  estab- 
lishes that  the  proprietor  of  such  land 
"shall  have  propriety  to  low- water  mark  when 
the  sea  doth  not  ebb  above  a  hundred  rods, 
and  not  more,  wheresoever  it  ebbs  further. " 
By  low- water  mark  is  meant  the  lowest  line 
made  by  the  receding  tide  with  the  land  ;  not 
the  lowest  line  which  a  stream  of  fresh 
water  emptying  into  the  sea,  or  a  cove,  or 
tidal  river  males  with  the  land.  It  has 
nothing  to  do  with  a  fresh -wat«r  stream,  or 
with  a  tidal  channel  through  which  only 
fresh  water  flows  at  low  tide.  Nothing  in 
the  ordinance  indicates  an  intention  to  pre- 
serve the  fresh -water  stream  or  channel  as  a 
boundary  below  ordinary  high -water  mark  ; 
and  the  cases  cited  show  it  has  not  been  done 
in  applying  it.  The  channel  would  not  be 
the  boundary,  even  above  high -water  mark. 
The  rules  of  proprietorship  on  a  fresh- water 
stream  may  furnish,  in  a  given  case,  the 
best  analogy  lor  the  division  of  interjacent 
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flats  on  a  stream  below  a  point  where  the 
tide  ebbs  and  flows,  but  beyond  that  they 
have  no  force. 

Uow,  then,  in  these  cases,  are  these  flats 
to  be  divided?  The  ordinance  itself  fur- 
nishes no  guide.  It  simply  declares  a  rule 
of  property,  leaving  the  court  to  make  the 
division  in  such  manner  as  appears  to  be 
just  and  reasonable.  Waiker  v.*  Boston  d 
Af.  R.  Co.  8  Gush.  22 ;  Oray  v.  Deluee,  5 
Cush  12.  In  applying  it,  the  aim  has  been 
to  secure  a  fair  and  equal  division  of  the 
flats  among  those  to  whom  they  belonged. 
Walker  v.  Boston  d  M,  B,  Co,  8  Cush.  22. 
No  fixed  plan  has  been  or  can  be  adopted 
which  will  operate  with  equal  justice  in 
all  cases.  Certain  general  rules  have  been 
laid  down,  but  even  these  yield  to  the  cir- 
cumstances of  particular  cases.  Thus,  for 
instance,  it  is  said  that  the  flats  are  to  ex- 
tend to  low -water  mark,  {Porter  v.  Sullivan^ 
7  Gray.  442,  448;  Wonson  ▼.  Wonson,  14 
Allen,  71 ;  Sevall  d  2>.  Cordage  Co.  v.  BoS' 
ton  Water-Ftiwer  Co.  147  Mass.  64,  «  New 
£ng.  Kep.  820,)  that  they  must  be  in  front 
of  the  upland,  when  practicable,  to  which 
they  are  appurtenant,  and  also,  when  prac- 
ticable, of  equal  width  at  the  low -water 
line  with  the  upland  at  the  high- water  line, 
{Gray  v.  Dduce,  5  Cush.  9,  12;  Piorter  v. 
SuUitan,  7  Gray,  441-448 ;)  and,  in  the  case 
of  a  cove,  from  which  the  tide  ebbs,  and 
where  there  is  no  channel,  they  are  to  be 
divided  by  straight  lines  from  the  external 
lineft  of  each  proprietor's  upland  to  a  base 
line  across  the  mouth  of  the  cove,  so  as  to 
crive  each  proprietor  a  distance  upon  the  base 
Tine  proportioned  to  the  width  at  the  ordi- 
nary high-water  mark  of  his  upland.  Btut 
▼.  Boston  MiU  Corp.  6  Pick.  158. 

In  the  present  case  the  line  of  low  water 
la  below  the  demanded  premises.  The  flats 
are  in  the  bed  of  a  stream,  which  extends 
some  distance  below  Uie  demanded  nremises 
before  entering  Charles  river.  It  is  obviously 
impracticable'^to  extend  the  lines  of  division 
to  low- water  mark,  or  to  follow  the  rules  of 
division  laid  down  for  flats  in  a  cove.  The 
most  satisfactory  analogy  would  seem  to  be 
that  presented  by  a  fr^-water  stream  or 
river,  where  the  line  of  division  between  op- 
posite proprietors  is  the  thread  of  the  stream. 
Jngraham  v.  mVdnson,  4  Pick.  268.  278,  16 
Am.  Dec.  842 ;  BardweU  v.  Ames,  22  Pick. 
888,  854 ;  Trustees  of  Hopkins  Academy  y. 
Dickinson,  9  Cush.  544,  552;  Knight  v. 
Wilder,  2  Cush.  199,  207,  208,  48  Am.  Dec. 
660;  Boston  v.  Eieka/rdson,  18  Allen,  154. 
In  such  a  case  each  proprietor  owns  an  equal 
share  of  the  bed  of  the  stream  in  proportion 
to  his  line  on  the  margin  and  in  front  of  or 
adjacent  to  his  upland.  An^ .  Watercourses, 
$  11,  The  principle  of  division  between 
them  is,  as  in  the  case  of  flats,  that  of  equal- 
ity, and  the  division  is  effected  by  drawing 
lines  at  right  angles  from  the  termini  of  the 
side  lines  on  the  shore  to  and  at  right  angles 
wiUi  the  thread  of  the  stream.  Knight  v. 
Wilder,  2  Cush.  209,  48  Am.  Dec.  660.  In 
a  somewhat  similar  case  respecting  this  very 
river  it  was  said  that  the  title  of  the  ripar- 
ian owners  extended  to  the  thread  of  the 
stream.     SeieaU  d  D,  Cordage  Co.  ▼.  Boston 
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Water- Pmoer  Co.  147  Mass.  61,  64,  6  New 
Eng.  Rep.  820.  And  it  seems  to  have  been 
the  view  of  the  court  in  cases  where  the  tide 
wholly  ebbed  at  low  water  from  a  tidal 
creek  that  a  boundary  by  it  would  convey 
the  title  to  the  flats  to  the  center  of  the  creek, 
{Harlow  v.  Fitk,  12  Cush.  802,  806 ;  Boston 
V.  mehurdson,  18  Allen,  146,  159 ;)  although 
in  one  case  the  margin  of  the  creek  was  held 
to  constitute  the  boundary.  Chapman  ▼. 
Edmands,  8  Allen,  512.  This  case,  nowever, 
depended  on  the  peculiar  language  used  in 
the  deed  which  was  thought  to  exclude  the 
creek.  By  the  thread  of  tne  stream  is  meant 
the  center  line  from  one  bank  to  the  other, 
not  when  swollen  by  floods  or  diminished 
by  drought,  but  in  its  ordinary  and  natural 
condition.  This  may  or  may  not  coincide 
with  the  channel.  That  is  immaterial.  And 
it  is  immaterial  also  whether  there  is  one 
channel  or  more  than  one.  Tnutees  of  Hop* 
kins  Academy  ▼.  Dickinson,  9  Cush.  544,  559 ; 
Pratt  v.  Lamson,  2  Allen,  275,  285;  Bos- 
eatoen  v.  Canterbury,  28  N.  H.  189;  Ang. 
Watercourses.  §§  10,  11 :  Gould,  Waters,  S 
198.  What  the  result  might  be  if  it  should 
appear  that  the  land  in  the  middle  of  the 
river  between  the  marsh  land  of  the  de- 
mandants in  the  second  case  and  that  of 
the  tenants  was  an  island,  we  need  not  now 
consider.  For  the  purposes  of  the  trial  it 
was  treated  by  the  presiding  justice  as  flats, 
and  this  view  seems  to  have  been  acquiesced 
in  by  all  parties.  Assuming  that  it  is  to  be 
regarded  as  flats  we  think  the  demandants 
are  respectively  entitled  to  recover  so  much 
as  falls  within  straight  lines  drawn  from  the 
termini  on  its  banks  at  the  ordinary  stage  of 
the  water  of  the  side  lines  of  their  resect ive 
marsh  lands  to  and  at  right  angles  with  the 
center  line  of  the  stream. 

The  remaining  question  is  whether  judg- 
ment should  be  entered  for  the  tenants  on 
their  disclaimers.  The  tenants  first  pleaded 
nul  disseisin,  more  than  a  year  after  the  dis- 
claimers were  filed.  The  demandants  ob- 
ject that  they  should  have  been  filed  as  speci- 
fications of  defense  with  the  plea  of  nul 
disseisin.  But  no  objection  appears  to  have 
been  made  at  the  time  of  filing,  or  at  any 
time  before  argument  in  this  court,  that  they 
should  not  be  considered  as  having  been  filed 
as  specifications  of  defense  under  the  plea 
of  nul  disseisin.  We  think  the  objection 
comes  too  late,  and  that  they  must  be  re- 
garded as  having  been  so  filed.  The  pleas 
of  nul  disseisin  put  in  issue  the  title  of  the 
demandants,  but  admitted  possession  by  the 
tenants.  Higbee  v.  Bice,  5  Mass.  852,  4  Am. 
Dec  68 ;  Burridge  v.  Fogg,  8  Cush.  188.  The 
disclaimers  admitted  the  title  and  right  to 
possession  of  the  demandants  of  the  tracts 
described  in  them.  Oakham  ▼.  Hall,  112 
Mass.  589.  The  effect  of  the  pleas  of  nul 
disseisin  with  the  disclaimers  was  therefore 
to  admit  on  the  part  of  the  tenants  the  title 
and  right  to  possession  of  the  demandants  to 
so  much  of  the  demanded  premises  as  lies 
easterly  of  the  center  of  the  easterly  chan- 
nel, and  to  claim  title  in  themselves  as  to 
the  rest  of  the  demanded  premises.  The 
demandants  could  thereupon  have  discon- 
tinued these  actions  as  to  the  parts  dis- 
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clalmad.  Johnson  ▼.  Bayner,  6  Gray,  108. 
They  did  not  do  so,  and  the  cases  went  to 
trial  upon  the  pleadings  as  tbey  stood.  The 
tenants  having  disclaimed  as  to  a  part  of 
the  demanded  premises,  the  only  issue  on 
the  disclaimers  was  not  whether  they  had  any 
right  or  title  to  those  portions,  but  whether 
they  had  asserted  any  right  or  done  any  act 
inconsistent  with  their  disclaimers.  Merri- 
mack Riner  Locks  d  Canals  Proprs.  v.  ^^ashua 
iSb  L,  R,  Co.  104  Mass.  10.  The  finding  of 
the  court  was  generally  in  favor  of  the  ten- 
ants, and  there  is  nothing  to  show  tluit  on 
this  branch  of  the  case  it  was  erroneous.  The 
tenants  are  therefore  entitled  to  judgment 
upon  their  disclaimers,  and  for  their  costs 
from  the  time  of  tiling  them.  Pub.  Stat, 
chap.  178,  g  9.  This  does  not  give  them  title 
to  the  tracts  disclaimed.  The  disclaimers 
are  conclusive  as  between  them  and  the  de- 
mandants and  their  privies  as  to  the  ri^ht 
and  title  of  the  demandants  to  the  lands  in- 
cluded in  the  disclaimers.  Oakham  v.  Hdllf 
112  Mass.  589;  Prescott  y.  Hutchinson,  18 
Mass.  440 ;  Porter  v.  Rummery,  10  Mass.  64. 
If,  therefore,  the  demandants  eventually 
should  succeed  in  also  establishing  their  title 
to  so  much  of  the  demanded  premises  as  lies 
between  the  easterly  channel  and  the  thread  of 
the  stream,  they  will  have  established  their 
title,  as  between  themselves  and  the  tenants 
and  their  privies,  to  all  of  the  demanded 
premises  that  fall  within  the  lines  previously 


described.  Steams,  Heal  Act.  2d  ed.  197. 
While  a  disclaimer  filed  as  a  specification  of 
defense  imdcr  the  present  method  of  plead- 
ing in  real  actions  is  not,  strictly  speaking, 
a  plea,  it  was  treated  as  having  the  same 
enect  as  one  in  Oaliham  y.  Hall,  supra,  and 
the  judgments  in  these  cases  would  have  re- 
lation to  it.  In  Cole  v.  Eastham,  124  Mass. 
810,  the  court  regarded  the  pleadings  as  in- 
tending to  raise  only  the  question  whether 
the  tenant  had  such  possession  of  the  de- 
manded premises  as  to  exclude  the  demand- 
ants, or  entitle  them  to  consider  themselves 
disseised,  and  accordingly  directed  judgment 
for  the  demandants  for  possession,  and  for 
the  tenant  for  his  costs.  We  think  upon  the 
main  question  the  finding  should  have  been, 
upon  the  facts  reported,  for  the  demandants 
to  the  center  of  the  stream,  and  that,  in  ac- 
cordance witli  the  terms  of  the  report,  the 
findings  must  be  set  aside,  and  a  new  trial 
granted,  and  it  is  so  ordered. 

The  Chief  Justice  and  Knowlton  and  La- 
throp»  JJ.,  are  of  opinion  that  when  land 
bounds  on  a  running  stream  which  is  within 
the  ebb  and  flow  of  the  tide,  and  out  of 
which  the  tide  wholly  ebbs,  but  which  at 
ebb  tide  is  still  a  stream  with  well-defined 
banks,  the  Colonial  Ordinance  of  1641-47 
does  not  extend  the  boundary  of  the  land  of 
the  riparian  or  littoral  owners  across  the 
stream  or  beyond  the  line  of  low  water  of 
the  stream. 
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Charles  CRAIG,  Plff,  in  Brr.^ 

STATE  OF  OHIO. 
( Ohio  St ) 

*The  proTlslonfl  of  seetloB  7816»  Ber. 
Stat**  whtoh  pro vtde  that  **lf  tiie  offense  charged 
Is  murder,  and  the  aocused  be  convicted  by  con- 
fession In  open  court,  the  court  shall  examine 
the  witnesses,  and  determine  the  deirree  of  the 
crime,  and  pronounce  sentence  accordingly,** 
are  constitutlonai  and  valid. 

*Head  note  by  the  Coubt. 


(May  10, 1881) 

ERROR  to  the  Circuit  Court  for  Hamilton 
County  to  review  a  judgment  affirming  a 
judgment  sentencing  defendant  to  suffer  death 
for  having  committed. murder  in  the  first  de- 
gree.   Affirmed. 


Statement  by  Bradbury,  /..* 

At  the  October  Term,  1B90,  of  the  court 
of  common  pleas  of  Hamilton  county,  an 
indictment  was  found  bv  the  grand  jury 
charging  the  plaintiff  in  error  with  the 
crime  of  murder  in  the  first  degree.     He 


NoTB.— Statute  aXlofuAna  pUa  of  guiUy  in  edpftol 

ease. 

In  view  of  the  history  of  criminal  procedure  with 
Its  strict  rules  designed  for  the  protection  of  ao- 
cused persons,  but  which  In  recent  times  often 
proves  an  obstruction  of  Justice,  the  constitutlon- 
ailty  of  a  statute  permitting  a  plea  of  guilty  In  a 
capital  case  is  a  question  of  much  Interest. 

We  know  of  no  direct  precedent  for  Uie  above 
decision,  but  it  Is  in  line  with  a  tendency  which  Is 
fortunately  growing  stronger,  both  in  and  out  of 
the  legal  profession,  to  secure  a  simpler  and  swifter 
procedure  in  criminal  cases  to  prevent  the  fre- 
quent miscarriage  of  Justice  by  reason  of  technical 
rules  and  of  the  long  delays  which  often  nullify 
the  effect  of  a  conviction  even  If  it  Is  Anally  ob- 
tained. 

It  will  be  noticed  that  the  question  In  the  above 
cose  ati  to  the  necessity  of  a  Jury  arises  by  reason 
of  the  statutory  provision  making  it  the  duty  of 
the  court  to  bear  witnesses  and  determine  the  de- 

16L.R.A. 


gree  of  the  offense  and  that  the  court  holds  that, 
except  for  this,  the  plea  of  guilty  would  warrant 
Che  'imposition  of  a  capital  sentence  without  any 
further  proceedings. 

For  notes  on  the  general  question  of  the  consti- 
tutional right  to  trial  by  Jury,  see  Grand  Baplds  St 
L  B.  Co.  V.  Sparrow  (Mich.)  1  L.  R.  A.  480;  Ander- 
son V.  0*Donnell  (8.  C.)  1 L.  B.  A.  632L 

As  to  the  right  of  an  accused  to  waive  a  trial  by 
Jury,  see  note  to  King  v.  State  (Tenn.)  8  L.  R.  A. 
211. 

For  note  on  the  constitutlonai  right  to  Jury  for 
assessment  of  damages  on  default,  see  Dean  t« 
WUlamette  Bridge  B.  Oo.  (Or.)  15  L.  B.  A.  814. 

For  note  as  to  Jury  trial  on  appeal  as  satisfying 
the  constitutional  right  to  trial  by  Jury,  see  MUler 
V.  Com.  (Ya.)  15  L.  R.  A.  441. 

For  note  on  the  constitutional  right  to  trial  by 
Jury  in  equitable  cases  on  account  of  a  demand  fov 
damages,  see  Lynch  v.  Metropolitan  Blev.  B.  Oa$ 
(N.Y.)16L.B.A.287.  &A.B. 
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was  afterwards  arraigned,  and  pleaded  not  ^ 
fnilty.  A  jury  was  drawn,  summoned,  and 
in  attendance  for  his  trial  on  November  17, 
1890,  when  in  open  court,  by  leave  thereof, 
and  by  the  advice  of  counsel,  he  withdrew 
his  plea  of  not  guilty,  in  the  following 
words:  ''And  thereupon  the  defendant, 
Charles  Crai^,  after  being  fully  advised  in 
the  premises l>j  his  counsel,  and  being  cau- 
tioned by  the  court,  pleaded  guilty  as 
charged  in  the  indictment  herein.  .  .  .*' 
The  court  thereupon  proceeded,  under  sec- 
tion 7316,  Rev.  Stat.,  to  hear  evidence  "and 
determine  the  degree  of  the  crime,  and  pro- 
nounce sentence  accordingly. "  After  bearing 
the  evidence,  the  court  found  the  grade  of 
the  homicide  to  be  murder  in  the  first  de- 
cree, and  sentenced  the  prisoner  to  suffer 
death.  The  proceedings  and  evidence  were 
embodied  in  a  bill  of  exceptions,  and  the 
cause  taken  to  the  circuit  court  on  error, 
where  the  judgment  of  the  lower  court  was 
affirmed.  Thereupon  proceedings  were  be- 
gun in  this  court  to  obtain  a  reversal  of  both 
of  said  judgments. 

Mr,  Wade  Cuahin^  for  plaintiff  in 
error. 

Mr.  D.  Thew  Wri§^ht  for  defendant  in 
error. 

Bradbury*  i/.,  delivered  the  opinion  of 
the  court : 

The  only  question  arising  on  the  record 
is  the  constitutionality  of  that  provision 
of  section  7816,  Rev.  Stat.,  which  requires 
the  court,  where,  upon  a  charee  of  murder, 
the  accused  confesses  his  guilt  in  open  court, 
to  "examine  witnesses,  and  determine  the 
dein^e  of  the  crime,  and  pronounce  sentence 
accordingly."  The  record  discloses  that  the 
plaintiff  in  error,  yoluntarily,  hj  the  advice 
of  counsel,  and  after  being  cautioned  by  the 
court,  entered  a  plea  of  guilty ;  and  then, 
without  objection  or  protest,  permitted  the 
court  of  common  pleas  to  hear  evidence  of- 
fered by  the  state,  and  submitted  evidence 
himscli,  tending  to  show  the  degree  of  the 
crime  he  had  committed.  That  this  action 
of  the  court  was  warranted  by  the  statute 
above  quoted,  is  clear.  Counsel  for  plain- 
tiff in  error  contends,  however,  that  the 
General  Assembly  transcended  its  constitu- 
tional powers  in  enacting  that  statute :  that 
the  right,  upon  an  indictment  for  a  felony, 
especially  ir  capital,  to  be  tried  by  a  jury, 
is  so  sacred  that  the  accused  could  not  waive 
it.  even  when  authorized  by  a  statute  en- 
acted by  the  Legislature  for  that  purpose. 
The  denial,  in  criminal  cases,  of  the  power 
of  waiver,  has,  in  many  instances,  been  car- 
ried to  an  extreme,  if  not  absurd,  length. 
The  doctrine  had  its  origin  at  a  period  in 
the  history  of  the  law  of  England  when  of- 
fenses that  would  now  be  regarded  as  com- 
paratively trivial  were,  upon  conviction, 
visited  with  death,  and  when  the  criminal 
procedure  was  as  crude  and  imperfect  as  the 
Criminal  Code  was  harsh  ;  the  accused  being 
allowed,  npon  the  trial  of  an  issue  of  not 
guilty,  neither  counsel  nor  witnesses  to  aid 
him  m  his  defense.  The  judges,  freauently 
more  humane  than  the  law,    were  reluctant 
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in  many  instances  to  pronounce  the  sentence 
of  death  prescribed  by  the  statute,  and  were 
ready  to  seize  upon  any  irregularity  occur- 
ring in  the  course  of  the  procedure"  to  save 
the  life  of  the  prisoner,  when  neither  the 
nature  of  th(>  offense  of  which  he  had  been 
convicted  nor  the  circumstances  of  its  com- 
mission, indicated  any  considerable  deprav- 
ity or  viciousness  of  character.  In  addition 
to  this  the  judge  was,  in  theory  at  least,  the 
counsel  for  the  accused,  and  if,  through  the 
act,  advice,  or  omission  of  the  judge,  the  ac- 
cused was  induced  to  omit  making  an  avail- 
able objection,  or  consented  to  relinquish  a 
right,  this  was  deemed  not  an  act  of  the  ac- 
cused, but  of  the  court,  and  the  law  would 
not  permit  the  party  to  suffer  for  it.  Bishop, 
Crim.  Proc.  20.  In  this  state,  however,  the 
court  is  no  longer,  in  fact,  the  adviser  or 
counsel  of  the  accused.  Instead,  other  coun* 
sel  is  guaranteed  to  him,  and, if  he  is  indi- 
gent, provided  at  the  public  expense.  He  ia 
entitled  to  compulsory  process  to  secure  the 
attendance  of  witnesses  in  his  behalf,  and 
may,  under  the  sanction  of  a  judicial  oath, 
if  he  so  chooses,  detail  to  the  court  and  iury 
every  fact  or  circumstance  known  to  him 
that  may  bear  on  the  question  of  his  j^ilt 
or  innocence.  Every  reasonable  facility  is 
thus  provided  for  a  complete  and  thorough 
investigation  of  the  charge  against  him, 
which  is  the  surest  shield  of  innocence. 
Also  the  penalties  prescribed  for  violations 
of  our  criminal  laws  are  more  humanely  and 
reasonably  apportioned  according  to  the 
character  and  magnitude  of  the  crime  to 
which  they  are  respectively  attached.  Under 
this  state  of  the  law  there  can  be  but  little 
sound  reason  for  maintaining  a  doctrine, 
defensible  mainly,  if  not  solely,  by  the  cir- 
cumstances under  which  it  originated,  and 
which  have  long  since  ceased  to  exist ;  and 
therefoie,  as  might  be  expected,  courts  and 
Legislatures  view  with  dimini^ing  respect 
that  strict  ancient  doctrine  on  the  subject  of 
waiver  in  proceedings  and  trials  of  even  the 
higher  grades  of  crimes. 

A  plea  of  guilty  is  not  an  unusual  pro- 
ceeding in  criminal  prosecutions.  The  ac- 
cused IS  arraigned  to  afford  him  an  oppor- 
tunity either  to  admit  or  deny  the  truth  of 
the  accusation.  The  subsequent  proceedings 
are  within  his  control,  and  depend  upon  his 
plea.  By  a  plea  of  not  guilty,  he  denies  and 
puts  in  issue  every  material  fact  alleged  in 
the  indictment,  thus  imposing  upon  the 
prosecutor  the  burden  of  proving  them. 
1  Bishop,  Crim.  Proc.  799 ;  1  Chitty,  Crim. 
Law,  471 ;  Wharton,  Crim.  PI.  408 ;  Pe(ypU 
V.  Aleck,  61  Cal.  187.  On  the  other  hand,  a 
plea  of  guilty,  from  an  early  period  in  the 
history  of  criminal  procedure,  both  in  Eng- 
land and  in  the  several  states  of  the  Union, 
has  been  regarded  as  an  admission  of  every 
material  fact  well  pleaded  in  the  indictment 
dispensing  with  tlie  necessity  of  proving 
them,  and  authorizing  the  court  to  proceed 
to  judgment.  4  Bl.  Com.  829;  1  Chitty, 
Crim.  Law,  429 ;  Crow  v.  StaU,  6  Tex.  834 ;  1 
Bishop,  Crim.  Proc.  795. 

It  may  be  true  that  a  court  of  common 
pleas,  in  the  exercise  of  its  discretion,  may 
refuse  to  accept  a  plea  of  guilty  of  a  capi- 
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tal  or  otlier  infamous  offense,  or  even  in  a 
prosecution  for  a  misdemeanor,  until  it  has 
ascertained,  by  an  examination  of  witnesses, 
whether  or  not  the  accused  is  of  sound  mind, 
and  free  from  the  influence  of  promises  and 
hopes  unduly  raised  on  the  one  hand,  and 
of  threats  and  intimidation  wrongfully 
made  or  used  upon  the  other.  This  course 
wus  pursued  in  Massachusetts  at  an  early  day 
in  at  least  one  capital  case.  Com.  y.  Battts, 
1  Mass.  94.  But  the  exercise  of  this  humane 
discretion  by  the  court  before  permitting  a 
plea  of  /^uiity  to  be  entered  in  no  way  de- 
tracts from  the  force  or  effect  of  the  plea 
when  it  has  been  finally  accepted.  In  the 
case  before  the  court,  the  indictment  charged 
upon  the  accused  both  deliberation  and  pre- 
meditation. The  plea  of  guilty  was,  in  its 
nature,  as  much  a  judicial  confession  of  the 
truth  of  those  two  allegations  as  of  any 
other  contained  in  the  indictment,  and  but 
for  the  provisions  of  section  7816,  Rev. 
Stat.,  making  it  the  duty  of  the  court  to 
hear  witnesses  and  determine  the  degree  of 
the  offense,  would  have  warranted  a  capital 
sentence.  That  provision,  therefore,  confers 
upon  the  accused  a  benefit,  insteed  of  depriv- 
ing him  of  a  right,  by  forbidding  that  ex- 
treme sentence  which  would  otherwise  fol- 
low his  plea,  until  the  court  hears  evidence, 
and  ascertains  that  it  is  warranted  by  the 
facts  as  well  as  by  the  plea. 

The  contention  made  on  behalf  of  the 
plaintiff  in  error  as  we  understand  It  goes, 
however,  a  step  further.  It  is  insisted  that 
the  framers  of  the  Constitution  of  1851  in- 
tended to  make  the  punishment  for  crime, 
at  least  in  its  higher  mdes,  an  act  of  so- 
ciety, to  be  accomplished  only  through  the 
intervention  of  a  jury,  the  special  represen- 
tatives of  society,  lliis  doctrine  would  ex- 
clude a  plea  of  guilty,  and  force  upon  the 
accused  as  well  as  the  state  a  trial  by  jury 
to  establish  facts  about  which  there  was  no 
dispute.  It  was,  no  doubt,  competent  for 
the  framers  of  the  Constitution  to  provide 
that  no  person  shall  be  convicted  or  pun- 
ished for  an  offense  by  his  own  confession,  or 
in  any  other  mode  than  by  a  trial  by  jury ; 
but  the  history  of  the  struggle  by  which  Uie 
right  to  trial  hj  jury  was  established  does 
not  afford  sufficient  ground  to  require  us  to 
construe  a  constitutional  provision,  tiiat  in 
terms  merely  guarantees  to  the  accused  a 
right  to  a  trial  by  jury,  as  absolutely  pro- 
hioiting  any  other  mode  of  trial,  even  with 
the  consent  of  the  accused.  The  only  provis- 
ions in  the  Constitution  of  1851,  of  this 
state,  relating  to  trial  by  jury,  are  found  in 
sections  5  and  10  of  the  Bill  of  Rights.  Sec- 
tion 5  provides  simply  that  "the  risht  of 
trial  by  jury  shall  be  inviolate,"  while  sec- 
tion 10  provides  that  "in  any  trial,  in  any 
court,  the  party  accused  shall  be  allowed  to 
appear  and  defend  in  person  and  with  coun- 
sel ;  to  demand  the  nature  and  cause  of  the 
accusation  against  him,  and  to  have  a  copy 
thereof ;  to  meet  the  witnesses  face  to  face ; 
and  to  have  compulsory  process  to  procure 
the  attendance  oi  witnesses  in  his  behalf, 
and  a  speedy  public  trial  by  an  impartial 
jury."  The  same  provisions  of  the  Consti- 
tution that  secure  a  trial  by  jury  to  the  ac- 
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cused  in  capital  cases  also  secure  it  to  one 
charged  with  a  misdemeanor  punishable  with 
imprisonment.  Section  10,  art.  1.  The  con- 
stitutional guaranty  in  the  one  case  is  no 
stronger  than  in  the  other,  and  ti^is  court 
veiT  soon  after  the  adoption  of  the  Consti- 
tution held  that,  in  a  prosecution  for  a  mis- 
demeanor, "the  constitutional  right  of  trial 
by  jury  is  not  infringed  when  the  option  is 

given  to  the  accused  to  have  the  issue  tried 
y  the  court  or  the  jury,  and  he  submits  the 
cause  to  the  court."  Dillingham  v.  J^te^ 
5  Ohio  St.  280 ;  Dailey  v.  State,  4  Ohio  St. 
57.  There  is  no  necessary  conflict  between 
these  cases  and  that  of  Williams  v.  State, 
12  Ohio  St.  622.  In  the  latter  case  the 
plaintiffs  in  error  were  indicted  for  altering 
bank  notes,  and,  pleading  not  guilty,  they 
waived  a  jury  trial,  and  consented  to  be 
tried  by  the  court.  They  were  convicted, 
and  sentenced  to  imprisonment  in  the  pen- 
itentiary. The  attorney-general  submitt^  to 
a  reversal  of  the  judgment  and  sentence,  upon 
the  ground  "that  upon  the  trial  of  an  issue 
rais^  by  a  plea  of  not  guilty,  in  the  higher 
grades  of  crime,  it  is  not  in  the  power  of 
me  accused  to  waive  a  trial  by  jury,  and, 
by  consent,  submit  to  have  the  facts  found 
by  the  court, so  as  to  authorize  a  legal  judg- 
ment and  sentence  upon  such  finding. "  The 
court  neither  gave  a  reason  nor  cited  an  au- 
thority for  the  proposition.  The  case  was  no 
doubt  correctly  decided,  for  whether  the  de- 
fendants coula  or  could  not  waive  a  trial  by 
jury,  in  a  prosecution  of  that  character,  the 
court  of  common  pleas  had  no  authority  to  try 
the  case  without  one.  It  was  a  mode  of  trial 
unknown  to  the  law.  The  Legislature  had 
not  clothed  the  court  with  that  form  of  jur- 
isdiction, and  no  act  or  consent  of  the  ac- 
cused could  create  or  confer  a  jurisdiction 
not  established  by  law.  The  question  would 
have  been  very  different  had  the  General 
Assembly,  by  statute,  authorized  the  court, 
with  the  consent  of  the  accused,  to  hear  the 
evidence  and  render  ludgment  accordingly, 
and  the  record  had  disclosed  their  consent. 
The  power  of  the  court  to  hear  evidence  and 
determine  the  degree  of  the  crime  is  main- 
tained in  Pennsylvania.  Jones  y.  0(^m, 
75  Pa.  403.  California  has  a  statute  similar 
to  the  provisions  of  section  7816,  Rev.  Stat. , 
now  under  consideration,  and  the  supreme 
court  of  that  state  has  held  that  the  examin- 
ation after  a  plea  of  guilty  to  an  indictment 
for  murder,  to  ascertain  the  degree  of  the 
crime,  is  not  a  trial,  and  the  legality  of  the 
inquiry  was  sustained.  People  v.  NoU,  20 
Cal.  164.  And  in  People  v.  Lennox,  67  Cal. 
118.  it  was  held  that  a  plea  of  guilty  in  a 
prosecution  for  murder  is  a  waiver  of  trial 
by  jury. 

But,  whatever  may  be  the  rule  elsewhere, 
in  this  state  all  legislative  power  is,  by  the 
Constitution  of  1851,  vested  in  the  General 
Assembly,  (sec.  1,  art.  2,)  subject,  of 
course,  to  any  limitations  that  may  be  found 
in  other  parts  of  that  instrument.  It  is  only 
necessary,  therefore,  in  order  to  determine 
whether  in  any  particular  instance  the  Gen- 
eral Assembly  has  transcended  its  power,  to 
inquire  (1)  if  the  act  is,  in  its  essential 
character,  legislative  ;  and,  (2)  if  so,  whether 


1891. 


DUNLAP  T.  STBBBB. 


861 


It  is  prohibited  by  the  Constitution ;  and  if 
it  is  found  to  be  lecislative  in  its  nature, 
and  not  prohibited  by  the  Constitution,  it 
must  be  held  to  be  within  the  power  of  the 
General  Assembly.  The  power  to  clothe  the 
courts  of  the  state  with  jurisdiction  to  hear 
and  determine  causes  is  in  its  character 
legislative;  and,  as  we  have  already  seen, 
there  is  no  constitutional  prohibition  against 
Testing  in  Uie  court  of  common  pleas  the 


power  to  examine  witnesses,  and  ascertain 
the  degree  of  the  crime,  where,  in  an  in- 
dictment for  murder,  the  defendant  enters  a 
plea  of  guilty.  Therefore  it  necessarily  fol- 
lows that  the  proceeding,  whether  it  x>osses« 
ses  the  essential  attributes  of  a  trial  or  not, 
authorized  by  the  provisions  of  section  7316, 
Rev.  Stat.,  now  un  ler  consic^eration  is  con- 
stitutional and  valid. 
Judgment  afflrnied,  , 
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B.  T.  DUNLAP,  Eespt, 
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John  STEERE,  Appt. 
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A  suit  In  equity  will  lie  to  set  aside  a 
Judgment  quieting  title  to  real  estate 
which  was  taken  hy  defikult  after  no- 
tice by  publication  where  defendant  had 
no  actual  notice  of  the  action  until  the  time  for 
maklnsr  a  deieose  therein  had  elapsed  and  plain- 
tiff had  no  titie  to  the  property  but  knowinsriy 
get  out  a  false  statement  of  cause  of  action  in  his 
oomplaint  and  In  the  affidavit  for  publloation. 

(December  14, 188L) 

APPEAL  by  defendant  from  a  Judgment  of 
the  Superior  Court  for  Los  Angeles  County 
in  favor  of  plaintiff  and  from  an  order  deny- 
ing a  motion  for  a  new  trial  in  an  action 
brought  to  quiet  title  to  real  estate  and  to  an- 


nul a  Judgment  which  had  adjudged  the  title 
to  be  m  defendant.    Afflrmed. 

The  facts  are  stated  in  the  opinions. 

Messn.  Wells*  Monroe  lb  Lee,  for  ap- 
pellant: 

The  Judgment  roll  in  Steers  t.  Dunlap,  Na 
8281,  of  the  superior  court  of  the  county  of 
Los  Angeles,  which  is  in  evidence,  works  an 
estoppel  in  favor  of  the  defendant  in  thi» 
case. 

Equity  will  not  take  cognizance  on  the  sam» 
grounds  of  the  very  point  which  a  court  of 
competent  Jurisdiction  in  the  case  has  consid* 
ered  and  decided. 

Sweatman  ▼.  StrcUton,  74  Tex.  76;  Bimpeon 
y.  Hart,  1  Johns.  Ch.  91,  1  L.  ed.  70;  Bose  v. 
Wood,  70  N.  Y.  11;  Qreene  v.  Darling,  & 
Mason,  207. 

A  decision  of  a  court  of  competent  Juriadlo- 
tlon  is  re$  aefftidieata. 

Simpeon  v.  Hart,  aupra;  Beecher  ▼.  Bennett^ 
11  Barb.  881;  Greenup  ▼.  Orooks,  60  Ind.  419^ 
8h»pard»on  ▼.  Chry,  29  Wis.  89. 


NoTB.— Relie/  from  judamenta  rendered  on  puiMoa- 

lion  of  proeesa. 

The  statute  anthorizing  constructive  service  usu- 
ally provides  that  a  defendant  against  whom  a 
judgment  Is  rendered  upon  such  service  may  ap- 
ply within  a  certain  period  to  open  the  same  and 
make  his  defense  under  certain  restrictions.  Ap- 
plications for  relief  under  these  statutes  are  not 
included  here. 

Where  it  appears  from  the  Judgment  roll  that 
the  Judgment  Is  void  by  reason  of  defective  publi- 
cation of  process,  the  Judgment  will  be  set  aside 
on  motion  at  any  time.  People  v.  Greene,  74  CaL 
400,  (in  this  case  fourteen  years  after  entry  of  the 
Judgment).  People  v.  Pearson,  7B  Cal.  400  (eleven 
years).    See  People  v.  Harrison,  84  Cai.  007. 

Where  the  Judgment  Is  void  by  reason  of  a  de- 
fective order  for  the  publication  of  process.  It  may 
be  vacated  upon  motion  after  the  expiration  of 
the  term  at  which  it  was  rendered,  when  the  rights 
of  third  parties  have  not  intervened.  Park  v. 
fllgbee  (Utah)  July  Vi,  1800. 

Where  the  Judgment  is  not  void  on  its  face  it 
will  not  be  vacated  upon  motion,  after  the  time 
limited  by  statute,  but  a  separate  action  must  be 
resorted  ta  People  v.  Harrison,  supra;  People  v. 
Goodhue,  80  Gal.  190.  Hanson  v.  Hanson  (Oal.) 
March  11, 1880.  although  not  mentioned  in  People  v. 
Harrison,  84  Gal.  007,  Is  in  effect  overruled  by  it  on 
this  point. 

Equitable  Jurisdiction  to  cancel  and  set  aside  or 
testrain  Judgments  and  decrees  of  any  court  which 
have  been  obtained  by  a  fraud  practiced  upon  the 
court  and  the  losing  party.  Is  well  settled  and 
familiar.    Pom.  Eq.  Jur.  2d  ed.  9  810. 
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Where  a  husband  by  falsely  representing  that 
his  wife^s  residence  was  unknown,  obtained  an  or* 
der  for  publication  of  process  in  an  action  for  6U 
vorce  and  by  willfully  depriving  her  of  actual 
notice  and  opportunity  to  defend  secured  a  Judg- 
ment of  divorce,  equity  wQl  annul  such  Judgment 
(Johnson  v.  Coleman,  28  Wis.  4fi2),  or  It  will  be  set 
aside  on  motion.    Bverett  v.  Everett,  60  Wis.  200. 

Equity  will  relieve  against  a  Judgment  and  grant 
a  recital,  where  it  was  fraudulently  procured  by 
publication  of  process  and  concealed  from  the  de* 
fendimt  until  the  time  fixed  by  statute  for  open« 
ing  a  Judgment  so  obtained  has  elapsed.  Clark  y» 
Ellsworth  (Iowa)  Feb.  8,  1882. 

Equity  will  grant  relief  against  a  Judgment  ii> 
an  attachment  suit  obtained  by  a  creditor  against 
his  nonresident  debtor  upon  service  by  publication 
and  compel  a  restoration  of  property  held  by  the 
creditor  by  virtue  of  a  sale  under  such  Judfirment» 
where  it  appears  that  Jurisdiction  of  the  person  of 
the  debtor  could  have  been  easily  obtained  or  act« 
ual  notice  of  the  suit  given  him,  but  that  the  in« 
tent  of  the  creditor  was,  by  keeping  the  debtor  In 
ignorance  of  the  suit,  to  prevent  a  derense  and 
thus  get  a  Judgment  upon  an  outlawed  clalnu 
Herbert  v.  Herbert  (N.  J.)  Oct.  28, 1891;  Herbert  v» 
Herbert,  47  N.  J.  Eq.  11. 

The  New  York  statute  fixing  the  time  within 
which  a  defendant,  "except  in  an  action  for  di- 
vorce** may  come  in  and  defend,  where  service  of 
summons  was  by  publication,  does  not  deprive  the 
court  of  power  to  open  a  Judgment  by  default  In  a 
divorce  case  where  service  Is  by  publication  but 
places  such  Judgment  on  the  same  footing  as  one 
rendered  upon  personal  service  of  process.  Brown 
T.  Br<«wn,  68  N.  Y.  600.  J.  G.  G» 


See  also  18  L.  R.  A.  240. 
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Wliere  a  cbiirt  bas  Juiisdiction  ^usdem  gen- 
friSf  its  judgmeot  Id  edj  case  is  not  void,  be* 
cause  its  invalidity  cannot  appear  without  an 
inquiry  into  the  facts;  an  inquiry  which  the 
court  Itself  naust  be  presumed  to  have  made, 
and  which  will  not  therefore  be  permitted  to 
be  reviewed  collaterally. 

I^tsher  V.  nassett,  9  Leigh,  119,  33  Am.  Dec. 
233;  Brittain  v."  Kinnaird,  1  Brod.  &  B.  482; 
Orignon  v.  Astor,  48  U.  8.  2  How.  819,  11  L. 
ed.  288:  Wyatt  v.  Steele,  26  Ala.  649;  Stoddard 
V.  Johnson,  75  Ind.  80. 

It  must  be  conclusively  presumed  that  the 
pleadings  and  evidence  sustained  the  Judg- 
ment and  the  judgment  having  passed  it  must 
be  executed,  unless  it  be  an  absolute  nullity 
upon  its  face,  by  reason  of  showing  affirma- 
tivelv  a  want  of  jurisdiction. 

Dickson  v.  Wilh'nwn,  44  U.  B.  3  How.  61, 
11  L.  ed.  498;  Bobbiiu  v.  Bacon,  1  Root,  548; 
Vrcdenburgh  v.  Snyder,  6  Iowa,  89. 

£(}uity  will  not  entertain  a  bill  to  set  aside 
a  void  judgment 

Chipman  y,.BrotDn,  14  Oal.  158;  Logan  r. 
HiUegaa,  16  Cal.  200;  Murdoch  ▼.  De  Vria,  87 
Cal.  527;  Oates  v.  Lane,  49  Cal.  266. 

Where  the  court  of  oriffinal  jurisdiction  has 
decided  the  jurisdictional  fact,  the  order  and 
judgment  based  upon  it  will  be  valid  until  re 
versed  by  an  attack  by  some  direct  proceed- 
ing.   It  cannot  be  questioned  collaterally. 

LitUs  V.  OJiamben,  27  Iowa,  522;  PM>es  v. 
Eyde,  81  Cal.  848;  Ligare  y.  Oalifomia  &  R 
Co,  76  Cal.  618. 

Nowhere  throufffaont  the  complaint  has 
plaintiff  averred  that  he  has  a  defense  to  the 
claim  upon  which  the  judgment  which  he 
seeks  to  set  aside  was  rendered,  and  Inasmuch 
as  such  an  averment  is  necessary  to  give  a 
court  of  equity  jurisdiction  for  the  purpose  of 
setting  aside  a  judgment,  the  complaint  states 
no  cause  of  action  for  the  purpose  of  setting 
aside  a  judgment. 

Eotan  V.  Springer,  58  Ark.  80;  (kbome  v. 
Gehr,  29  Neb.  661;  Freem.  Judgm.  g  498;  3 
Pom.  Eq.  Jur.  §  1364,  note  1;  CUton  v.  Leitch, 
110  111.  504;  Gregory  v.  Ford,  14  Cal.  188,  78 
Am.  Dec.  689;  Taggart  v.  Wood,  20  Iowa,  236; 
Secor  V.  Wood,  8  Ala.  500;  Saunders  v.  Abrit- 
ton,  87  Ala.  716. 

Where  fraud  is  relied  upon  for  the  purpose 
of  impeaching  and  setting  aside  a  judgment, 
it  must  be  an  intentional  concealment  or  in- 
tentional act  of  fraud,  done  for  the  purpose  of 
mislendine  and  taking  an  undue  advantage  of 
the  opposile  party. 

Ward  V.  Southfield,  8  Cent  Rep.  196,  102 
N.  Y.  287;  Verplanck  v.  Van  Buren,  76  N.  Y. 
247;  Hunt  v.  Bunt,  72  N.  Y.  217,  28  Am.  Rep. 
129;  Rossv.  Wood,  70  N.  Y.  8;  Smith  v.  Nelson, 
m  N.  Y.  286;  Bigelow,  Fraud,  ed.  1888,  p.  87; 
Fieem.  Judarm.  §  844;  United  States  y.  Throck- 
morton, 98  U.  8.  61,  25  L.  ed.  98. 

The  complaint  does  not  suggest  fraud,  and 
without  it  the  facts  in  the  sheriff's  return  and 
the  affidavit  of  Bteere  must  be  taken  as  true, 
and  so  taken,  they  gave  the  court  jurisdiction 
even  if  false. 

Taylor  v.  Letois,  2  J.  J.  Marsh.  400.  19  Am. 
Dec.  185;  Thomas  v.  Ireland,  88  Ey.  581;  Bar- 
geantofCt.  App.  v.  George,  5  Litt.  199. 

The  judpnent  debtor  is  precluded  by  the 
judgment  of  the  court  from  calling  in  question 
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the  sufficiency  of  the  publications,  and  the 
affidavits  on  which  they  are  based. 

Essig  V.  £/noer,  120  Ind.  239;  Jackson  v. 
StaU,  1  West.  Rep.  269,  103  Ind.  250;  Evans- 
viUe,  1.  &  C,  S,  L.  K  Co,  v.  Etansville,  15  Ind. 
895;  Riley  v.  Waugh,  8  Cush.  220;  Cooper  v. 
Sunderland,  8  Iowa,  114,  66  Am.  Dec.  52; 
Henderson  v.  Brown,  1  CaL  92.  2  Am.  Dea 
164;  Vail  v.  Owen,  19  Barb.  22;  Youngman  v. 
Mmira  dW.  R,  Co.  66  Feu  278;  Sheldon  ▼. 
Wright,  5  N.  Y.  497. 

The  judgment  in  Steers  v.  DurUap  must  bo 
held  to  include  an  adjudication  that  the  tax- 
deed  was  valid. 

Marion  County  Oomrs,  t.  Welch,  40  Ean.  767; 
Freem.  Judgm.  §  880;  Bradford  v.  Bradford^ 
5  Conn.  127;  Gates  v.  Preston,  41  N.  Y.  113. 

The  acts  for  which  a  court  of  equity  will, 
on  account  of  fraud,  set  aside  or  annul  a  judg* 
ment  or  decree  between  the  same  parties,  ren- 
dered by  a  court  of  competent  jurisdiction, 
have  relation  to  frauds,  extrinsic  or  collateral 
to  the  matter  tried  by  &e  first  court,  and  not 
to  a  fraud  in  a  matter  upon  which  the  decree 
was  rendered. 

Be  GnffUh,  84  Cal.  107;  Perkins  v.  WaJceham^ 
86  CaL  580;  AUen  v.  Ourrey,  41  Cal.  821 ;  Ama- 
dor  Canal  db  Min.  Co.  v.  MitcheU,  59  Cal.  176; 
Ede  V.  Hasen,  61  Cal.  360;  Zellerbach  v.  Alien- 
berg,  67  Cal.  298;  Mastiek  v.  Tht/rp,  29  CaL 
447;  Boston  v.  Haynes,  83  Cal.  82;  Phelps  ▼. 
Peabody,  7  CaL  62;  Pioo  v.  Oohn,  18  L.  R.  A« 
336.  91  CaL  129. 

A  mistake  or  ignorance  of  law  is  not  suffi- 
cient to  authorize  the  setting  aside  of  a  judg- 
ment taken  against  a  party  Uirough  his  mi^ 
take,  excusable  neglect,  etc. 

Skinner  v.  Terry,  107  N.  C.  108. 

Messrs.  Chapman  Ik  Hendriek*  for  re- 
spondent: 

If  a  judgment  has  been  obtained  through 
fraud,  mistake,  or  accident,  and  the  defendant 
in  the  action,  having  a  vaJid  defense  on  the 
merits,  has  been  prevented  from  maintaining 
it  bv  fraud,  mistake,  or  accident,  and  there 
has  been  no  negligence  on  his  part,  equity  will 
grant  relief  against  it. 

3  Pom.  Eq.  Jur.  §  1364,  and  note  1,  p.  400. 

When  the  remedy  by  motion  is  lost  by  lapse 
of  time,  without  the  laches  of  the  party,  eq- 
uity will  freely  grant  relief  although  a  new 
trial  would  have  been  granted  or  the  judgment 
vacated  in  the  court  in  which  it  was  begun  up- 
on motion. 

Guy  V.  Tde,  6  CaL  101. 

There  are  many  cases  which  show  that 
where  there  is  a  judgment  by  default,  without 
personal  service  or  actual  notice  of  the  pend- 
ency of  the  action,  a  meritorious  defense  and 
the  lapse  of  such  time  as  to  preclude  the  rem- 
edy by  motion  are  all  that  is  necessary  to  show 
in  a  bill  in  equity  for  relief  against  the  judg- 
ment. 

Gregory  r.  FbreL  14  CaL  141;  Gibbons  v. 
Scott,  15  Cal.  286;  Logan  v.  Hillegrass,  16  CaL 
201;  Peterson  y.  Weissbein,  65  Cal.  42;  Farring- 
ton  V.  BrownjJUfi  CaL  820;  llamish  v.  Bramer^ 
71  Cal.  155;  Freem.  Judgm.  3d  ed.  §  100. 

De  HaTen«  •/.,  delivered  the  opinion  of 
the  court : 

The  action  is  one  in  equity,  and  ia  ia 
effect  to  set  aside  a  former  judgnnent  be* 
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tween  the  parties,  wherein  the  alleged  title 
of  the  defendant  herein  to  the  land  cteecribed 
in  the  compluint  was  quieted  as  against  all 
claims  of  the  present  plaintiff.  The  findings 
of  the  court  ImIow  show  that  this  judgment 
was  obtained  by  default,  and  upon  a  service 
cf  the  summons  therein  by  publication,  and 
that  the  present  plaintiff  had  no  knowledge 
of  the  pendency  of  that  action,  or  of  the 
rendition  of  saia  judgment,  until  more  than 
one  year  after  its  date.  The  court  also  finds, 
and  the  evidence  is  sufficient  to  sustain 
these  findings,  that  in  point  of  fact  the  plain- 
tiff here  was  the  owner  of  the  property  in- 
volved  in  that  action,  and  that  not  only  was 
the  defendant  here  without  title,  but  that  he 
knew  that  the  allegations  of  the  complaint 
filed  by  him  for  the  purpose  of  obtaining 
the  judgment  referred  to  were  wholly  false. 
The  question,  therefore,  presented,  ie  whether 
a  judgment  thus  obtained  is  beyond  the  reach 
of  successful  attack  in  a  court  of  equity. 
The  le>?al  effect  of  this  judgment, if  premit- 
ted  to  stund,is  to  devest  plaintiff  of  all  title 
to  his  property,  in  favor  of  one  who  has  suc- 
ceeded by  a  compliance  with  the  mere  forms 
of  law  in  obtaining  such  judgment,  and  that, 
too,  without  the  knowledge  of  plaintiff,  and 
therefore  when  it  was  morally  impossible  for 
him  to  defeat  it.  We  think  the  plaintiff 
is  entitled  to  the  relief  which  he  asks,  not 
only  upon  authority,  but  upon  the  plainest 
principles  of  justice.  **In  general,  it  may 
be  stated  that  m  all  cases  where,  by  accident 
or  mistake  or  fraud  or  otherwise,  a  party 
has  an  unfair  advantage  in  proceedings  in  a 
court  of  law,  which  must  necessarily  make 
that  court  an  instrument  of  injustice,  and  it 
is  therefore  against  conscience  that  he  should 
use  that  advantage,  a  court  of  equity  will 
interfere,  and  restrain  him  from  using  the 
advantage  which  he  has  thus  improperly 
gained.*^  Story,  Eq.  Jur.  §  885.  In  order 
to  justify  the  application  of.  this  rule,  it 
must  appear  not  only  that  the  judgment 
against  which  relief  is  sought  is  unjust  and 
unconscionable  in  itself,  but  that  the  person 
against  whom  it  was  rendered  was  not  guilty 
ox  negligence  in  omitting  to  make  his  de- 
fense in  the  original  action.  The  facta  as 
found  by  the  court  below  bring  tins  case 
fully  and  clearly  within  the  operation  lof 
the  rule  of  equity  just  cited.  In  the  first 
place  the  defendant  practiced  a  fraud  upon 
the  court,  as  well  as  the  defendant,  in  pro- 
cur  iug  the  order  for  the  publication  of  the 
summons  in  the  action  referred  to.  Under 
section  412  of  the  Code  of  Civil  Procedure, 
a  plaintiff  is  entitled,  under  certain  circum- 
stances, to  procure  such  an  order;  but,  in 
order  to  be  so  entitled,  he  is  required  by 
that  section  to  first  present  to  the  court  or 
jud^e,  either  in  the  form  of  a  verified  com- 
plaint or  an  affidavit,  a  statement  of  facts 
showing  that  a  cause  of  action  exists  in  his 
favor  against  the  defendant.  Such  an  affi- 
davit was  presented  in  this  case,  but  it  ne- 
cessarily results  from  the  findings  of  the  court 
that  not  only  was  the  defendant's  affidavit 
false  in  this  respect,  but  that  defendant  knew 
that  it  was  false.  An  affidavit  of  this  char- 
acter is  always  ex  parte.  The  absent  defend- 
ant is  not  present  to  impeach  it,  and  if  it 
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is  sufficient  in  form  the  court  cannot  disre- 
gard it,  but  is  compelled  to  accept  its  state* 
ments  as  true,  and  make  the  order  which  is 
demanded.  (Jnder  such  circumstances  a 
plaintiff  who  seeks  to  avail  himself  of  the 
statutory  mode  for  a  constructive  service  of 
summons  must  at  lesst  exercise  good  faith  in 
his  representations  to  the  court  or  judge. 
He  must  at  least  believe  that  the  alndavit 
which  he  piesents  is  true.  The  presentation 
of  a  willfully  false  affidavit  for  the  purpose 
named  is  itself  an  act  of  fraud  ;  and  when  the 
judgment  which  rests  upon  it  is  Itself  uncon- 
scionable, and  was  obtained  without  the 
knowledge  of  the  defendant  therein,  it 
should  be  set  aside. 

It  is  claimed,  however,  that  the  fraud 
here  complained  of  is  concluded  by  the 
judgment  itself;  that  whether  the  defendant 
had  a  good  title  to  the  land  in  controversy 
was  the  very  matter  involved  in  the  former 
action,  and  the  judgment  therein  is  con- 
clusive upon  the  plaintiff ;  and  in  support 
of  that  the  case  of  United  States  v.  Tnrock' 
morton,  98  U.  S.  61,  25  L.  ed.  93,  and  other 
similar  cases,  are  cited.  But  the  rule  there 
announced  is  only  applicable  where  the 
former  judgment  was  the  result  of  a  trial 
between  the  parties,  or  where  the  one  against 
whom  the  judgment  was  rendered  had  actual 
notice  of  the  pendency  of  the  action,  and 
neglected  to  submit  his  proofs.  The  case  of 
United  States  v.  Throckmorton  was  one  where 
a  retrial  was  souc^ht  of  a  case  which  had 
been  once  fully  tried,  and  can  have  no  kind 
of  bearing  here,  where  the  plaintiff  never 
had  his  day  in  court,  or  any  opportunity  to 
make  his  defense  to  the  false  and  fraudulent 
claim  upon  which  the  judgment  against 
him  was  based.  Not  having  an^  knowledge 
of  the  pendency  of  that  action,  it  was  an  ab- 
solute impossibility  for  him  to  protect  his 
rights  therein,  and  his  failure  to  aefend  was 
not  a  negligent  omission  on  his  part.  It  is 
this  difference  in  the  cases  which  brings  the 
plaintiff  here  within  the  protection  of  the 
exception  to  the  general  rule  which  was 
actea  upon  in  IpMted  States  v.  TliroekmoT' 
ton,  supra,  and  the  existence  of  which  excep- 
tion was  not  only  admitted  in  the  opinion 
of  the  court  in  United  States  v.  Throckmorton, 
but  was  applied  in  the  later  case  of  United 
States  y.  Minor,  114  U.  S.  238,  29  L.  ed. 
112.  In  the  case  of  Adams  v.  Seeor,  6  Ejtn. 
542,  it  was  held  by  the  supreme  court  of 
that  state  that  a  judf^ment  based  upon  a  false 
and  fraudulent  claim  should  be  set  aside 
where  the  defendant  therein  had  only  been 
served  by  publication,  and  did  not  have  act- 
ual notice  of  the  pendency  of  the  action.  In 
the  case  of  TonUdns  v.  Tomkins,  11  N.  J. 
Eq.  512,  the  court,  while  refusing  relief 
upon  the  facts  before  it,  recognized  the  jus- 
tice of  relieving  a  defendant  from  an  unjust 
judgment  obtained  without  his  knowledge. 
It  is  there  said :  ^  The  usual  ground  upon 
which  a  court  of  equity  refuses  to  interfere 
with  a  judgment  is  because  the  defendant 
should  have  protected  himself  In  the  court 
where  the  judgment  was  obtained.  In  a  case 
like  the  present,  of  foreign  attachment,  where 
the  proceeding  is  in  rem,  and  the  judgment 
is  obtained  without  the  knowledge  of  Um 
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defendant,  and  the  proceedings  are  all  neces- 
sarily ex  parte,  it  would  be  hard,  indeed,  if 
tills  court  could  not  interpose  to  protect  a 
party  against  the  fraud  of  the  plaintiff. 
The  propriety  of  this  court's  interfering  in 
such  cases  is  too  obvious  to  require  its  vin- 
dication." In  the  case  of  Irvine  v.  Leyh^ 
102  Mo.  200,  209,  the  supreme  court  of  Mis- 
souri states  what  we  deem  the  true  rule  to  be 
applied  here.  After  referring  to  the  case  of 
United  States  ▼.  Throckmorton^  supra,  the 
court  says :  **  The  principle  thus  so  strongly 
stated  in  the  cases  cited  proceeds  upon  the 
ground  that  the  party  had  an  opportunity 
to  appear  and  interpose  the  defense  in  the  suit 
in  which  the  judgment  conplained  of  was 
rendered.  The  cases  before  cited  are  those 
in  which  the  defendant  in  the  first  suit  ap- 
peared, or  had  actual  notice  of  the  suit,  and 
might  have  interposed  the  fraud  as  a  defense. 
In  all  such  cases  the  issues  made  by  the 
pleading,  or  which  might  have  been  made, 
are  justly  regarded  as  settled  and  merged 
in  the  judgment,  leaving  collateral  matters 
only  open  to  investigation.  But  in  our  opin- 
ion the  rule  of  the  cases  cited  cannot  be  ap- 
Slied  in  all  of  its  strictness  to  a  case  where  the 
efendant  has  been  brought  in  by  newspaper 
notice  only,  and  had  no  actual  notice  of  the 
suit,  and  as  a  consequence  had  no  real  oppor- 
tunity to  defend.  The  rule  must  be  applied 
to  those  cases  where  the  reason  upon  which 
it  is  founded  admits  of  its  application.  But 
to  entitle  the  plaintiffs  to  the  relief  which 
they  asked  and  procured  in  the  case,  It  is  not 
enough  for  them  to  simply  show  that  Leyh 
had  no  valid  cause  of  action  against  them. 
They  must  at  least  show  that  the  claim  was 
founded  upon  or  conceived  in  fraud,  and 
that  the  machinery  of  the  law  was  resorted 
to  for  the  purpose  of  enforcing  what  was 
known  to  be  a  fraudulent  demand."  The 
facts  found  bv  the  court  here  fully  satisfy 
the  rule  as  held  in  the  case  just  cited.  That 
rule,  it  seems  to  us,  gives  to  one  obtaining 
a  judgment  against  another  without  a  trial, 
and  without  his  knowledge,  sufficient  pro- 
tection Its  application  to  the  facts  of  this 
case  must  result  in  an  affirmance  of  the  order 
appealed  from. 

Appeal  from  judgment  dismissed;  order  deny- 
ing  motion  for  Tiew  trial  affirmed. 

We  concur:     Sharpsteinv  J.;   Hand- 
•on,  J, 

Beatty,  CK  J,: 

I  concur.  It  appears  that  Dunlap  was, 
without  any  fault  of  his  own,  deprived  of 
tlie  opportunity  of  interposing  a  perfect  de- 
fense to  the  action  of  ^eere  v.  Ihinlap,  and 
it  is  alleged  in  the  complaint  herein,  and 
found  by  the  court,  not  only  that  the  allega- 
tions of  the  complaint  in  the  former  action 
were  untrue,  but  that  Steere  at  the  time  knew 
they  were  f al  se.  The  evidence  is  sufficient  to 
sustain  this  finding,  at  least  so  far  as  the 
complaint  in  the  former  action  counted 
upun  a  title  by  prescription  ;  but  there  is 
nothing  to  show  that  Steere  in  fact  knew 
that  his  tax-title  was  void,  though  such 
knowledge  is  by  the  law  imputed  to  him. 
The  case,  then,  presents  these  features: 
Steere  sues  Dunlap  upon  a  claim  which  he 
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knows  to  be  false.  He  obtains  an  order  for 
publication  of  summons  based  upon  the  twa 
grounds  that  Dunlap  has  departed  from  the 
state,  and  cannot  after  due  diligence  l>» 
found  within  the  state.  His  affidavit  is  in 
itself  sufficient  to  justify  a  finding  that  these 
grounds  exist ;  and  a  judgment  entered  upon 
Dunlap '8  default,  after  publication  of  sum- 
mons, is  not  void,  and  cannot  be  set  aside 
upon  motion  unless  the  motion  is  made  with* 
in  a  year.  Code  Civ.  Proc.  §  473.  Can  it, 
then,  be  annulled  by  suit  in  equity  after  the 
year?  I  think  it  clear,  on  principle,  that  in 
a  case  where  no  rights  of  innocent  third  par- 
ties are  involved  a  judgment  so  obtained 
ought  to  be  set  aside  upon  the  ground  that 
it  was  fraudulently  obtained ;  the  fraud  con* 
sisting  in  taking  a  default  judgment  upon  a 
claim  made  in  bad  faith  against  a  defendant 
who,  without  any  fault  on  his  part,  is  pre- 
vented from  interposing  a  perfect  defense. 
The  findings  of  the  superior  court,  therefore^ 
which  are  supported  by  the  evidence,  are 
themselves  sufficient  to  support  the  judg- 
ment :  and  the  order  denying  oiefendants'  mo- 
tion for  a  new  trial  should  be  affirmed. 

McFarlandy  «7. ; 

I  dissent,  and  concur  in  the  opinion  of 
Commissioner  Yanclief,  prepared  m  depart- 
ment, a  copy  of  which  is  hereto  attached; 
and  I  desire  to  say  further  tliat,  in  my  opin- 
ion, there  is  no  sufficient  evidence  to  support 
the  latter  part  of  the  following  finding  of 
the  court :  **  And  the  said  John  Steere  waa 
not  then  the  owner  of  the  said  property,  nor 
any  part  thereof,  and  had  no  right,  title  or  in- 
terest of  any  sort  therein,  all  of  which  he  well 
knew. "  In  Steere '  s  complaint  in  the  ori  ginal 
action,  he  first  averred  ownership  and  posses- 
sion of  the  land,  and  afterwards  also  averred 
adverse  possession  in  himself  and  grantors  for 
five  years :  and  it  fully  appears  that  he  relied 
upon  paper  title  founded  on  a  certain  tax- 
deed,  as  well  as  upon  adverse  possession,^ 
if,  indeed,  he  introduced  any  evidence  at 
all  about  adverse  possession,  which  does  not 
appear.  In  the  present  action,  Dunlap  avers 
that  the  only  claim  which  Steere  had  was  a 
certain  tax-deed,  which  he  sets  out  in  full 
in  his  complaint  together  wiUi  the  certifi- 
cate of  purchase  which  preceded  it,  in  order 
to  show  that  it  did  not,  in  law,  convey 
title ;  the  contention  being  that  the  deed,  al- 
though good  on  its  face,  did  not  accomplish 
its  purpose,  because  it  did  not  follow  the 
recitals  of  IJie  certificate,  and  the  recitals  of 
the  certificate  showed  an  irregularity  in  the 
assessment.  Assuming  this  to  be  the  law, 
the  attack  upon  Steere's  deed  is,  at  least* 
extiemely  technical ;  and  it  does  not  sup- 
port the  finding  of  fraudulent  personal  in- 
tent against  him,  viz.,  that  ^'he  well  knew** 
that  **he  had  no  right,  title,  or  interest  of 
any  sort"  in  the  property  described  in  hia 
deed.  The  only  other  evidence  tending  to 
support  the  said,  finding  relates  to  Stecre*» 
possession ;  and,  assuming  that  it  ehows  a 
want  of  adverse  possession,  under  the  viewa 
above  expressed,  there  was  no  warrant  for 
the  general  finding  that  he  well  knew  that 
he  had  no  right  or  interest  of  any  sort.  There 
are  other  reasons,  why,  in  my  opinion,  tha 
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former  judgment  should  not  be  disturbed, 
but  I  consider  further  discussion  unnec- 
essary. 

The  following  is  the  opinion  of  Vanclief* 
€.,  in  department: 

**  Action  to  quiet  plaintiff'  s  title  to  two 
lots  in  the  town  of  Santa  Monica,  in  the 
county  of  Los  Angeles,  and  for  this  purpose 
to  annul  a  former  judgment  of  the  same  court 
between  the  same  parties  as  to  the  same  lots, 
and  to  enjoin  its  execution.  Judgment 
passed  for  the  plaintiff,  and  the  defendant 
appeals  from  the  judgment,  and  from  an 
oi'vler  denying  his  motion  for  a  new  trial. 
Tlie  judgment  was  rendered  September  24, 
1888,  and  the  appeal  from  it  was  taken  July 
18,  1890,  andsliould,  therefore,  be  dismissed; 
but  the  appeal  from  the  order  was  taken  with- 
in sixty  days  from  the  time  the  order  was 
mnde. 

''Tlie  principal  question,  and  the  only  one 
that  need  be  considered,  is,  Was  the  former 
judgment  conclusive  of  the  rights  of  the 
parties  to  the  land  in  question?  This  ques- 
tion arises  on  the  appeal  from  the  order  by 
defendant's  exception  to  the  sufficiency  of 
the  evidence.  The  former  action  was  by  the 
present  defendant,  Steere,  against  the  plain- 
tiff here,  to  quiet  the  alleged  title  of  Steere 
to  the  lots  in  question;  and  the  judgment 
tlierein  was  rendered  against  the  defendant 
(plaintiff  here)  by  default.  The  service  of 
summons  in  that  action  having  been  made 
by  publication,  it  is  contended  that  the  affi- 
davit upon  which  the  order  of  publication 
was  made  is  defective  and  untrue  in  mate- 
rial particulars.  The  following  is  a  copy  of 
that  affidavit:  'John  Steere,  beine  duly 
sworn,  savs:  Tliat  he  is  the  plaintiff  in  the 
above-entitled  action.  That  the  complaint 
in  said  action  was  filed  with  the  clerk  of 
said  court  on  the  25th  day  of  June,  1884, 
and  summons  thereupon  issued.  That  said 
action  is  brought  to  obtain  a  decree  of 
said  court  quieting  the  plaintiff's  title  to 
that  certaiu  tract  or  parcel  of  land  lying  and 
being  situate  in  the  county  of  Los  Angeles, 
state  of  Calfomia,  and  particularly  described 
as  lots  X  and  W,  in  block  198,  in  the  town 
of  Santa  Monica,  as  designated  on  the  map  of 
said  town.  That  in  said  decree  it  be  de- 
clared and  adjudged  that  plaintiff  is  the 
owner  of  said  premises,  and  that  the  defend- 
ants, or  eitlier  of  them,  have  no  estate  or 
interest  whatever  in  or  to  said  land  and  prem- 
ises. And  affiant  further  says  that  said 
plaintiff  is  the  owner  in  fee  of  said  prem- 
ises, and  said  plaintiff  and  his  grantors 
have  been  for  more  than  five  years  contin- 
uously in  the  open,  notorious,  and  adverse 
possession  of  said  premises  claiming  the 
same  adversely  to  all  the  world.  That  the 
defendants  claim  some  interest  in  said  prem- 
ises adverse  to  plaintiff,  but  the  said  claims 
of  defendants  are  without  any  right  whatever, 
and  that  tlie  said  defendants,  or  either  of 
them,  have  no  right,  title,  or  interest  in  said 
land  or  premisesr  or  any  part  thereof.  Ref- 
erence is  had  to  the  verified  complaint  of 
plaintiff  on  file  herein,  in  which  the  cause 
ot  action  is  fnl  ly  set  forth.  That  said  defend- 
ant R.    T.   Duulap,  cannot,  after  due  dili- 
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gence,  be  found  within  this  state.  That  the 
said  R.  T.  Dunlap  has  departed  from  this 
state,  and  cannot  after  due  diligence,  be 
found  within  this  state,  and  this  affiant,  in 
support  thereof,  states  the  following  facts 
and  circumstances:  That  the  summons 
which  was  issued  in  said  action  was  given 
to  the  sheriff  of  Los  Angeles  county,  and 
said  sheriff  made  diligent  search  for  said 
defendant,  R.  T.  Dunlap,  but  could  not 
find  him,  and  said  sheriff  informed  affiant 
that  he  did  not  know  where  said  defendant 
Dunlap  was  or  where  he  could  be  found ; 
that  affiant  has  searched  for  said  defendant, 
R.  T.  Dunlap,  and  has  inquired  of  a  great 
many  of  the  citizens  and  residents  of  Los 
Angeles  county — among  them,  M.  B.  Boyce, 
Wm.  Flores,  and  John  Milner — as  to  the 
whereabouts  of  said  defendant,  R.  T.  Dun- 
lap, and  as  to  his  residence ;  that  each  of 
said  persons  so  inquired  of  informed  affiant 
that  they  did  not  know  where  said  defendant, 
Dunlap,  was,  where  he  resided,  or  where  he 
could  be  found ;  that  said  M.  B.  Boyce 
claims  to  be  the  agent  of  said  R.  T.  Dunlap, 
but  even  he  informed  this  affiant  that  he  did 
not  know  where  said  Dunlap  was,  or  where 
he  could  be  found ;  that  affiant  does  not  know 
where  said  R.  T.  Dunlap  resides,  where  he 
is,  or  where  he  can  be  found ;  that  affiant 
has  made  diligent  inquiry  to  find  said  de- 
fendant, but  cannot,  after  due  diligence, 
find  him  within  this  state ;  that  this  affiant 
therefore  says  that  personal  service  of  said 
summons  cannot  be  made  on  said  defendant, 
R.  T.  Dunlap,  and  prays  for  an  order  that 
service  of  the  same  may  be  made  by  publica- 
tion. John  Steere.'  The  order  of  publica- 
tion was  in  the  usual  form,  requiring  the 
summons  to  be  published  two  months  in  a 
proper  newspaper,  and  it  was  published  as 
required  by  the  order.  More  than  one  year 
after  the  rendition  of  the  former  judgment 
the  defendant  (plaintiff  in  this  action) 
moved  the  court  in  which  it  was  rendered  to 
set  it  aside,  and  for  leave  to  answer,  upon 
his  affidavit,  stating  substantially  the  same 
facts  alleged  in  his  complaint  herein.  This 
motion  was  denied,  and  no  exception  was 
taken  to  the  order  denying  the  same,  and  no 
appeal  has  been  taken  therefrom.  As  one  of 
the  express  objects  of  this  action  is  to  set 
aside  the  former  judgment,  and  to  enjoin  its 
execution,  that  judgment  is  fully  set  out  in 
the  complaint,  and  the  judgment  roll  in  that 
action  was  introduced  as  evidence  in  chief 
by  the  plaintiff.  The  defendant  also  pleaded 
the  former  judgment  as  a  bar  to  this  action. 
"*  1.  It  appears  that  the  former  action  was 
commenced  by  H.  K.  S.  O'Melveny,  as  at- 
torney for  plaintiff,  and  that  his  name  was 
indorsed  on  the  summons  as  attorney  for 
plaintiff;  that  before  the  order  of  publica- 
tion was  made  an  order  substituting  Messrs. 
Wells,  Van  Dyke  &  Lee  as  attorneys  for 
plaintiff  was  made ;  but  that  the  summons 
was  published  as  originally  issued,  with  the 
name  of  O'Melveny  indorsed  thereon  as  at- 
torney for  plainti^  It  is  contended  by  re- 
spondent that  the  name  of  Wells,  Van  Dyke 
&  Lee  should  have  been  indorsed  on  the 
summons  as  published,  and  that  the  omission 
so  to  indorse  them  is  a  fatal  defect  in  the 
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publication.  The  provision  of  the  Code 
requirinfi;  the  name  of  plaintiff's  attorney 
to  oe  indorsed  on  the  summons  relates  to  the 
summons  as  issued  by  the  clerk,  and  was 
complied  with  in  this  case.  As  there  is  no 
requirement  that  the  names  of  attorneys 
afterwards  substituted  for  or  added  to  the 
original  attorney  for  plaintiff  shall  be  in- 
dorsed on  the  summons,  I  think  the  summons 
was  properly  published  in  the  form  in  which 
it  was  issued. 

"2.  No  other  defect  in  the  form  or  sub- 
stance of  the  affidavit  is  pointed  out  by  coun- 
sel, and  none  is  perceived;  but  it  is  alleged 
that  the  statements  therein  that  Duniap  had 
departed  from  this  state,  and  that,  after  due 
diligence,  he  could  not  be  found  within  this 
state,  are  not  true ;  and  the  court  so  found. 
The  only  evidence  to  sustain  this  finding  is 
the  testimony  of  the  plaintiff,  Dunlap,  to 
the  effect  that,  although  he  departed  from 
this  state  in  1879,  he  returned  to  Inyo  county, 
in  this  state,  in  the  spring  of  1881,  where  he 
openly  and  publicly  resided  and  worked  as 
a  miner  and  farmer  from  that  time  until 
1887  ;  that  he  never  during  that  time  saw  the 
ncwsoaper  in  which  the  summons  was  pub- 
lishea,  nor  had  any  actual  notice  of  the  pub- 
lication of  summons,  oi  of  the  pendency  of 
the  former  suit ;  that  he  left  Mr.  Boyce  in 
charge  of  the  lots  when  he  departed  from  the 
state,  but  did  not  inform  Boyce  that  he  in- 
tended to  leave,  or  where  he  was  going ;  and 
that  he  never  communicated  with  Boyce  or 
any  other  person  in  Los  Angeles  coimty  dur- 
ing his  absence  until  1887.  This  testimony 
has  no  tendency  to  prove  that  the  affidavit 
was  not  made  in  good  faith.  The  affidavit 
is  sufficient  to  show  that,  'after  due  dili- 
gence,' Dunlap  could  not  be  found  'with- 
in the  state.*  This,  with  the  other  facts 
therein  stated,  justified  the  order  of  publi- 
cation. Code  Civ.  Proc.  §  412;  Fbrbes  v. 
Eyde,  81  Cal.  348;  Ligare  v.  California  8. 
B.  Go.  76  Cal.  610.  The  publication  of 
the  summons  according  to  the  order  was  ser- 
vice of  it  upon  the  defendant,  having  the 
same  effect  as  if  served  by  either  ox  the 
other  modes  prescribed  by  the  Code,  (Code 
Civ.  Proc.  §§  413,  416),  except  that  in  case 
of  service  by  publication  alone  the  defendant, 
on  a  proper  showing,  may  be  allowed  to 
answer  to  the  merits  of  the  action  at  any 
time  within  one  year  after  the  rendition  of 
the  judgment.  Id.  g  478.  After  the  ex- 
piration of  one  vear  the  judgment  by  default, 
upon  service  of  summons  by  publication,  is 
just  as  conclusive  as  if  it  had  been  rendered 
upon  personal  service,  and  will  not  be 
opened  or  set  aside  by  a  court  of  equity  ex- 
cept on  the  ground  of  fraud,  accident,  mis- 
take, or  surprise  by  which,  without  any 
fault  or  negligence  on  his  part  the  defendant 
was  prevented  from  makinje;  a  meritorious 
defense.  United  8tate%  v.  Throckmorton,  98 
TJ.  5.  68,  25  L.  ed.  96 ;  Zellerbach  v.  Allen- 
berg,  67  Cal.  298 ;  Amador  Ganai  d  Min.  Co. 
V.  Mitchdt,  59  Cal.  179 ;  Moitick  v.  Thorp, 
29  Cal.  448 ;  BoBt<m  v.  Haynes,  38  Cal.  82 ; 
Phelpe  v.  Peabody,  7  Cal.  52.  Upon  a  suffi- 
cient affidavit  the  court  found  and  determined 
that  the  defendant  in  the  former  action  could 
not,  'after  due  diligence,  be  found  within 
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tlie  state,  *  and  so  recited,  in  the  order  of 
publication.  This  judicial  determination  of 
the  fact  is  conclusive  as  against  the  mere 
testimony  of  the  plaintiff  that  he  was  in  Inyo 
county  in  this  state  at  the  time  the  former 
action  was  commenced,  and  when  the  order 
of  publication  was  made,  and  that  in  his 
opinion  personal  service  might  have  been 
made  upon  him  there  by  the  exercise  of  due 
diligence.  There  is  no  pretense  that  the 
plaintiff  In  the  former  action  knew  or  had 
any  reason  to  believe  that  the  defendant  was 
in  Inyo  county.  Nor  is  there  any  evidence 
tending  to  prove  that  the  acts  of  diligence 
stated  in  the  affidavit  were  not  performed, 
or  to  show  fraud  or  bad  faith  on  tJie  part  of 
the  plaintiff  in  that  action  in  procuring  the 
order  of  publication.  Nor  is  there  any  aver- 
ment or  evidence  of  any  mistake,  accident, 
or  surprise,  in  the  legal  sense  of  those  terms, 
by  which  the  plaintiff  herein,  without  fault 
or  negligence  on  his  part,  was  prevented 
from  making  his  defense  in  the  former  action. 
That  service  of  summons  by  publication  is 
proper  in  an  action  to  quiet  title  to  land  in 
this  state  was  expressly  decided  in  the  late 
case  of  Perkim  v.  Wakeham,  86  Cal.  580. 

**It  follows  that,  for  aught  that  appears 
by  the  record  in  this  case,  Qie  former  judg- 
ment is  conclusive  evidence  that  the  appel- 
lant is  the  owner  of  the  lots  in  question,  and 
that  the  findings  of  the  trial  court  to  the 
contrary  are  not  justified  by  the  evidence. 
I  think  the  appeal  from  the  judgment  should 
be  dismissed,  that  the  order  denying  a  new 
trial  should  be  reversed,  and  a  new  trial 
granted. " 

Paterson*  </. : 

I  dissent  on  the  ground  that  the  evidence 
does  not  justify  the  decision. 

I  recognize  the  correctness  of  the  rule  stated 
in  the  cases  cited  by  Mr.  Justice  De  Haven ; 
but,  to  make  it  applicable,  it  should  clearly 
appear  from  the  evidence  that  the  pany 
charged  with  fraud  deliberately  commenced 
and  prosecuted  his  action  with  the  intent  to 
defraud  his  adversary,  and  knowing  that  his 
claim  was  baseless  in  law  and  in  fact.  In 
this  case  the  evidence,  in  my  opinion,  fails  ^ 
to  show  that  the  defendant,  in  prosecuting , 
his  action  against  Dunlap,  acted  in  bad  faith. 
His  complaint  was  filed  on  June  25,  1884. 
Summons  was  issued  on  the  same  day,  but 
the  affidavit  for  publication  was  not  made 
until  February  7,  1885.  This  does  not  show 
great  activity  on  the  part  of  Steere  in  at- 
tempting to  consummate  the  fraud  with 
which  he  is  charced.  No  wrong  can  be 
predicated  upon  the  fact  that  the  summons 
was  published  in  the  Weekly  Censor.  The 
judge  decided  the  question  as  to  the  paper 
in  which  the  summons  should  be  published. 
The  default  of  the  defendant  in  tnat  action 
was  entered  on  May  18,  1885.  This  action 
was  not  commenced  until  November  80, 
1887.  Mr.  Dunlap  testified  that  he  left 
Boyce  in  charge  of  the  property  at  Santa 
Monica,  as  his  agent,  "in  January,  1878. 
There  was  a  house  on  the  property  at  the 
time,  and  the  land  was  fenced.  Plaintiff 
testified,  also,  that  he  received  rent  for  the 
property  only  one  year*  and  the  reason  why 
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he  made  no  inquiries  about  it  was  because  he 
had  lost  the  address  of  Boyce.  This  is  a 
singular  excuse,  and  shows  great  negligence. 
The  town  of  Santa  Monica  is  so  small  that 
probably  every  man  in  the  town  knows 
every  other  inhabitant  thereof ;  and  it  would 
have  been  easy  to  discover  the  whereabouts 
of  his  agent,  if  he  had  made  any  inquiry. 
Boyce  testified  that  the 'plaintiff  left  the 
property  in  his  diarge  to  sell,  and  meantime 
to  collect  the  rents ;  that  the  last  time  he 
saw  Dunlap  was  in  January,  1878 ;  that  Steere 
took  actual  possession  of  the  property,  and 
made  improvements  on  the  house,  in  the  fall 
of  1885.  He  testified  further  that  Steere 
called  upon  him  several  times,  and  inquired 
very  earnestly  where  Dunlap  could  be  found ; 
that  he  came  to  see  about  getting  service  on 
him ;  that  Steere  was  inclined  to  push  mat- 
ters, and  that  he  (Boyce)  was  a  little  indif- 
ferent  about  the  matter ;  that  Steere  claimed 
to  have  a  tax- deed  for  the  property,  and  asked 
him  (Boyce)  how  soon  he  could  hear  from 
Dunlap,  and  that  he  told  him  he  thought  he 
would  hear  from  him  in  three,  four,  or  five, 
weeks,  probably.  Milner,  under  whom 
Steere  claims,  paid  the  taxes  on  the  property 
for  the  years  1879-80,  1880-81,  1882-fe,  1888- 
84 ;  and,  when  the  defendant  purchased  from 
him,  he  repaid  the  amount  of  taxes  which 
Milner  had  thus  paid.  Milner's  certificate  of 
sale  from  the  tax  collector  was  dated  March  4, 
1879.  The  evidence  is  entirely  consistent 
with  the  theory  of  the  good  faith  of  Steere 
in  the  prosecution  of  his  suit.  The  circum- 
stances show  that  he  believed  himself  to  be 
the  owner  of  the  land.    He  paid  a  valuable 


consideration  for  the  tax-title,  and  he  and 
his  grantor  paid  the  taxes  assessed  upon  the 
land  every  year,  except  two,  after  1878.  If 
he  had  desired  to  perpetrate  a  fraud  upon 
Dunlap,  it  is  not  at  all  probable  that  he 
would  have  importuned  Boyce  so  often  to 
discover  the  very  fact  whidi  would  have 
effectually  prevented  him  from  making  the 
affidavit,  and  procuring  the  order  for  pub- 
lication. It  is  said  that  it  must  be  presumed 
he  knew  his  tax-deed  was  invalid.  I  do  not 
think  any  such  presumption  should  be  in- 
dulged; but,  if  it  can,  it  certainly  is  not 
sufficient  to  convict  him  of  a  willful  and 
deliberate  attempt  to  defraud,  when  it  is 
admitted  or  appears  that  he  paid  a  valuable 
consideration  for  the  tax-title,  and  endeav- 
ored in  good  faith  to  give  the  defendant  in 
the  action  personal  notice  of  the  claim  set 
up.  The  worst  construction  that  can  he 
fairly  put  on  the  conduct  of  Steere  is  tlmt 
he  had  a  doubt  as  to  the  validity  of  his  title, 
and  sought  the  aid  of  the  court  to  settle  the 
matter  m  his  favor.  This  he  had  the  right 
to  do.  Be  knew  that  plaintiff  was  claiming 
through  his  agent  the  right  of  possession, 
and  to  collect  the  rents.  There  is  no  evi- 
dence that  any  one  ever  advised  Steere  that 
his  tax-deed  was  invalid.  Probably  not  one 
man  in  a  thousand,  outside  of  the  profession, 
would  have  known  that  the  deed  was  void. 
The  question  of  ownership,  and  the  question 
whether  one  has  held  adverse  possession,  are 
questions  so  mixed  with  law  that  a  statement 
in  relation  thereto  by  a  layman  should  not 
be  regarded  with  great  strictness. 
I  concur :    Garontte*  /• 
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Charles  U.  COTTING,  Exr.,  etc.,  of  Mary  M. 
Bourne,  Deceased, 

Anna  D.  DeSARTIGES  et  al. 


(. 


.B.I.. 


.) 


1.  The  law  of  the  domleil  of  the  dcmor 
«»fapower  i^ven  lyy  will  miisti^Tem 

as  agrainst  the  law  of  the  domiofl  of  the  donee  In 
determining:  whether  or  not  the  will  of  the  latter 
is  an  execution  of  the  power. 

8.  The  establishment  bjr*  express  stat- 
ute both  in  Enflrland  where  a  will  was 
made  and  in  New  York  where  the  tes- 
tator was  domiciled  of  the  rule  that  a  gen- 
eral deviae  is  suflBcient  to  execute  a  power  of  ap- 
polntmeDt  cannot  prevail  in  respect  to  a  trust 
fund  held  under  the  will  of  the  donor  whose 
domioil  wan  in  Rhode  Island  as  against  the  con- 
trary rule  which  in  the  absence  of  a  statute  pre- 
vails in  the  Jatter  state. 

8.  An  intent  to  ezeeate  a  power  of  ap- 
pointment does  not  appear  in  a  will  which 
makes  no  reference  to  the  power  although  the 


Nora.— For  note  on  execution  of  power  to  ap- 
point by  will,  see  Patterson  v.  Lawrence  (Ga.)  7  L. 
B.  A.  ItfL 

For  fioto  on  what  law  governs  wills,  see  Cook  y. 
Wlnolierter(]floh.)tIi.B.  A.88S. 

l6L.a  A. 


bequests  somewhat  exceed  the  amount  of  the 
testator's  estate  and  his  relations  with  the  donor 
are  so  intimate  as  to  raise  a  presumption  that  he 
Icnew  of  the  power. 

(March  28,  I80B.) 

BILL  in  equity  by  Charles  U.  Cottin^  for  in- 
structions as  to  the  disposition  of  the  resid- 
uary estate  which  had  been  given  by  Mary  M. 
Bourne,  deceased,  to  Charles  Allen  Thomdike 
Rice,  for  life,  and  which  remained  after  his 
death. 

The  facts  are  stated  in  the  opinion. 

MessTB.  William  P.  ShelBeld  and  John 
E.  Parsons  as  trustee  of  Mrs.  Bourne's  es- 
tate. 

Messrs,  H.  B.  Closson  and  John  £•  Par- 
sons* for  complainant,  as  executor  of  Rice: 

According  to  the  rules  formerly  preyailing 
in  England  and  built  up  by  various  decisions 
of  their  chancery  courts  chiefly  since  our  Revo- 
lution, Mr.  Rice's  will  is  not  upon  its  face  a 
sufficient  execution  of  the  power. 

4  Kent,  Com.  p.  884;  Blaggs  ▼.  Miles,  1 
Story,  426. 

2  Chance,  Powers,  g  1697,  states  that  it  ap- 
pears quite  clear,  however,  at  this  day  [1881], 
and  a  reference  to  the  authorities  will]!  it  is  ap^ 
prehended,  show  that  it  has  been  considered 
dear  for  nearly  two  centuries,  that  the  rule  is 


See  al?o  18  L.  R.  A.  458;  42  L.  R.  A.  140. 
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not  thus  confined.  Indeed,  it  may  well  be 
asked  why,  admitting  that  the  intention  can  be 
diBCoveiea  to  pass  all,  the  intention  should  not 
preyail  in  the  one  case  as  well  as  in  the  other. 
What  rule  of  law  or  construction  would  be 
thereby  violated? 

The  will  must  be  construed  with  reference  to 
the  condition  of  testator's  estate  at  the  time  of 
his  death. 

Wigram,  Wills,  §  108;  O'Hara,  Wills,  §  7; 
€foid  v.  Judson,  21  Conn.  616. 

It  is  immaterial  whether  or  not  Mr.  Rice  at 
the  time  when  he  made  bis  will  knew  of  the 
existence  of  the  power  of  the  appointment. 

The  will  speaks  the  testator's  wishes  and  in- 
tentions at  the  time  of  his  death.  Whatever 
the  language  required  to  execute  the  power,  if 
the  will  contains  it  the  power  is  executed,  and 
the  relative  dates  of  the  creation  of  the  power 
and  the  execution  of  the  will  are  wholly  im- 
material. 

Bayes  v.  Oook,  L.  R.  14  Gh.  Div.  68;  Redf. 
Wills,  §  80,  fol.  14,  p.  887;  1  Jarman,  Wills, 
*676,  Bigelow's  note;  StUlmnn  y.  Weedon,  16 
Sim.  26;  Livingston  y.  Gordon,  84  N.  Y.  186. 

The  question.  What  constitutes  a  sufficient 
execution  of  a  power  of  appointment?  is  an 
open  one  in  Rhode  Island,  and  in  this  case  the 
court  is  free  to  announce  which  rule  is  the  law 
of  this  state. 

See  PhiUipi  y.  Brown,  6  New;Eng.  Rep.  710, 
16  R.  I.  279. 

The  court  is  enabled  therefore,  in  announc- 
ing the  rule  to  be  followed  here,  to  range  itself 
on  what  is  now  on  all  hands  admitted  to  be 
both  the  right  and  the  victorious  side  in  one 
of  the  most  interesting  struggles  known  to  the 
law. 

At  a  time  subsequent  to  the  American  Revo- 
lution, prior  to  which  time  the  law  had  been 
much  more  liberal,  there  were  made  in  the 
English  chancery  courts  a  series  of  decisions 
which  resulted  in  establishing  for  the  first  time 
the  rule  that  a  will  was  a  good  execution  of  a 
power  only  when  the  power  or  the  subject  of 
the  power  was  referred  to  in  explicit  terms. 

In  1837  an  Act  of  parliament  declared 
that  a  general  residuary  devise  should,  in  the 
absence  of  anythinff  to  indicate  a  contrary  in- 
tention, be  held  to  have  been  intended  to  exe- 
cute a  power  of  appointment  as  well  as  to  dis- 
pose of  what  alone  was  technically  the  testa- 
tor's own  property.  The  Act  has  been  since 
followed  with  the  utmost  liberality  of  con- 
struction. 

Boj/ea  v.  Cook,  L.  R.  A.  14  Oh,  Div.  52;  Co- 
field  v.  PoUard,  8  Jur.  N.  S.  1208;  Patch  v. 
Shore,  2  Drew.  &  S.  589;  Eodsdon  v.  Dancer, 
16  Week.  Rep.  1101. 

In  most  of  the  states  in  which  the  courts  de- 
clared themselves  irremediably  committed  to 
the  early  English  rule,  the  Legislatures  came 
to  their  relief  with  statutes  similar  to  the  Act 
of  parliament  (1  Vict.  chap.  26,  §  27)  already 
referred  to. 

It  was  in  Massachusetts  that  the  most  inter- 
esting and  successful  struggle  against  the  En- 
glish doctrine  took  place. 

Judge  Story,  sitting  in  the  federal  courts,  had 
in  the  oft-cited  case  of  Blagge  v.  Miles,  1  Story, 
426,  been  disposed  to  bow  to  the  weight  of  the 
English  decisions. 

In  the  Massachusetts  courts,  however,  the 
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question  did  not  arise  until  AtnoryY,  Mere' 
dith,  7  Allen,  897,  and  the  court,  in  an  elabo- 
rate opinion,  refused  outright  to  acknowledge 
the  doctrine  of  the  English  cases  to  be  the  law 
of  Massachusetts,  and  since  that  time  in  a  most 
interesting  series  of  decisions,  haa  without  any 
assistance  from  the  Legislature,  firmly  estab- 
lished the  law  of  Massachusetts  on  the  subject 
of  powers  to  be  as  liberal  as  that  of  England 
or  New  York  to  day. 

In  Connecticut  alone  it  has  happened  that 
there  having  been  an  early  case,  in  which,  as 
the  court  said  in  a  later  one,  "the  rule  was  en- 
forced without  protest,"  and  which  the  court, 
when  in  the  later  case  the  question  came  up 
for  discussion  reluctantly  felt  itself  bound  to 
follow,  the  Legislature  has  so  far  neglected  to 
interpose  its  relief. 

And  even  in  this  case  (Hollister  v.  Shaw,  46 
Conn.  248),  the  decision  to  adhere  to  the  earlier 
one  was  by  three  judges  only  of  the  five,  the 
other  two  dissenting. 

The  following  are  some  of  the  authorities 
which  are  relied  upon  to  substantiate  the  fore- 
going statements: 

1  Vict  chap.  26,  §  27;  Boyei  v.  Cook,  L.  R 
14  Ch.  Div.  58;  Be  Comber,  11  Jur.  N.  S. 
969;  Be  Mason*i  WiU,  Id.  885;  Earle  v.  Bar- 
ker, 11  BL  L.  Cas.  280;  WUHnton'e  Trust,  L. 
R.  8  Eq.  487,  L.  R.  4  Ch.  App.  587;  Hawthorn 
V.  Shedden,  8  Sm.  <&  G.  293;  StiUman  v. 
Weedon,  16  Sim.  26;  1  N.  Y.  Rev.  Stat  731, 
§  126;  White  v.  Hicks,  83  N.  Y.  883;  Button 
V.  Benkard,  92  N.  Y.  295;  Mott  v.  Aekerman, 
Id.  589;  Van  Wert  v.  Benedict,  1  Bradf.  114; 
Hawkins,  Wills,  2d  ed.  p.  27,  Sword's  riote ; 
Auherfs  Appeal,  1  Cent.  Rep.  105;  1  Jarman, 
Wills,  p.  676,  Bia:elow'8  noU;  1  Redf.  Wills, 
821,  pi.  82,  p.  271;  Schouler,  Wills,  §  526; 
Willard  v.  Ware,  10  Allen.  263;  8ewdll  v. 
Wilmer,  182  Mass.  181;  Oumston  v.  Bartlett, 
149  Mass.  248;  Funk  v.  EggUston,  92  111.  515, 
84  Am.  Rep.  186;  Andrews  v.  BrumJUld,  82 
Miss.  108;  BredeU  v.  CoUier,  40  Mo.  287. 

It  must  be  b^r  the  law  of  New  York,  the 
testator's  domicil,  that  his  will  must  be  con- 
strued to  determine  what  was  his  intention  in 
regard  to  the  execution  of  the  power. 

1  Jarman,  Wills,  5th  Am.  ed.  p.  2,  Bige- 
low's  note;  2  Greenl.  Ev.  §  671;  Lapham  v. 
Olney,  5  R.  L  415;  Bnohin  v.  Wylie,  10  H.  L. 
Cas.  1;  FbrdY.  Ford,  70  Wis.  19. 

The  execution  of  a  power  of  appointment 
which  is  sufficient  according  to  the  law  of  the 
testator's  domicil  is  sufficient  everywhere. 

L^Huart  v.  Harkness,  11  Jur.  K.  S.  683;  Be 
Alexander,  6  Jur.  N.  S.  854;  Ela  v.  Edwards, 
16  Gray,  92;  1  Redf.  Wills,  g  80^,  pi.  25, 
Mil;  Story,  Confl.  L.  9th  ed.  p.  655,  §  473, 
note  a, 

Messrs,  Francis  B.  Peckham,  Middle- 
ton  S.  Biirrill,  John  E.  Barrill  and 
George  Zabriskia  for  respondents,  heirs 
of  Mrs.  Bourne. 

StinesSf  J.,  delivered  the  opinion  of  the 
court: 

The  complainant,  trustee  under  tfie  will  of 
Mary  M.  Bourne,  late  of  Newport,  deceased, 
brings  this  bill,  practically  a  bill  for  instruc- 
tions, for  the  distribution  of  the  trust  fund, 
and  the  case  is  submitted  on  bill,  answer,  and 
proofs.    The  will  was  dated  September  80, 
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1879.  and  admitted  to  probate  in  Newport, 
January  16.  1882.  The  testatrix  bequeathed 
one  sixth  of  her  residuary  estate  to  tne  com- 
plaioant  in  trust  for  the  benefit  of  her  grand- 
son Charles  Allen  Thorndike  Rioe  during  his 
life,  and  upon  his  decease  to  transfer  and  pay 
over  the  same  to  his  issue,  if  he  should  leave 
any,  as  he  should  appoint  "by  will,  or  instru- 
ment in  the  nature  thereof /  executed  in  the 
presence  of  three  or  more  'witnesses;  and,  if  he 
leaves  no  issue,  to  and  among  such  persons, 
and  upon  such  uses  and  trusts,  as  he  shall  so 
appoint;"  and,  in  default  of  such  appointment 
and  issue,  to  and  among  those  who  should 
then  be  heirs-at-law.  The  srandson  died  in 
New  York,  May  16,  1880,  without  issue,  leav- 
ing a  will  executed  in  England,  September  17, 
l(8l,  which  was  dulv  probated  in  New  York, 
where  he  'was  domiciled  at  his  death.  The 
will  did  not  specifically  dispose  of  the  trust 
fund,  which  was  subject  to  Mr.  Rice's  ap- 
pointment, nor  make  any  mention  of  it.  The 
complainant  is  both  trustee  under  the  will  of 
Mrs.  Bourne  and  executor  of  the  will  of  Mr. 
Rice.  In  the  latter  capacity  he  claims  the 
right  to  receive  and  distribute  the  fund,  as  one 
which  passes  by  appointment  to  the  legatees 
under  Kice's  will.  On  the  other  hand,  the 
heirs  of  Mrs.  Bourne  contend  that  there  is  a 
default  of  appointment,  and  so,  under  her  will, 
the  fund  goes  to  them.  The  issue  now  raised, 
therefore,  is  whether  there  has  been  an  execu- 
tion of  the  power  by  the  general  residuary 
clause  of  Mr.  Rice's  will.  Upon  this  issue  our 
first  inquiry  must  be  by  what  law  the  execu- 
tion of  the  power  is  to  be  determined.  It  is 
admitted  that  both  in  England,  where  the  will 
was  executed,  and  in  New  York,  where  the 
donee  of  the  power  was  domiciled,  there  are 
statutory  provisions  to  the  effect  that  a  general 
devise  or  bequest  will  include  the  property 
over  which  the  testator  has  power  of  appoint- 
ment, and  will  operate  as  an  execution  of  such 
power,  unless  an  intention  not  to  execute  the 
power  shall  appear  by  the  will.  If,  therefore, 
the  question  is  to  be  determined  either  by  the 
law  of  England  or  New  York,  the  power  has 
been  executed.  Clearly,  the  mere  accident 
that  Mr.  Rice's  will  was  executed  in  England 
while  he  was  temporarily  there  awaiting  a 
steamer  cannot  control  its  operation  by  im- 
pressing upon  it  the  law  of  the  place  where  it 
was  made.  It  was  neither  the  domicll  of  the 
testator,  nor  the  ntus  of  the  property  nor  the 
forum  where  the  question  comes  for  determi- 
nation. Cavlfield  v.  SuUiwn,  85  N.  Y.  158. 
The  property  in  dispute  being  personal  prop- 
erty, which,  strictly  speaking,  has  no  nttis, 
the  question  must  be  decided  either  by  the  law 
of  Niew  York,  the  domicil  of  the  donee  of  the 
power,  or  of  this  state,  the  domicil  of  the 
donor.  The  will  is  a  Rhode  Island  will.  It 
disposes  of  property  belonging  to  a  resident  of 
Rhode  Island.  The  trustee  under  the  will  is, 
in  effect,  a  Rhode  Island  trustee,  and  jurisdic- 
tion over  the  trustee  and  the  fund  is  here.  The 
fund  in  question  belonged  to  Mrs.  Bourne,  and 
never  belonged  to  Mr.  Rice.  True,  he  had  the 
income  from  it  for  life,  and  power  to  dispose 
of  it  at  death, — practically  the  dominion  of  an 
owner, — and  yet  it  was  not  his. 

The  fund,  then,  being  a  Rhode  Island  fund, 
disposable  under  a  Rhode  Island  will,  it  fol- 


lows, naturally  and  necessarfly,  that  the  fact 
of  its  disposition  must  be  determined  by  Rhode 
Island  law.  The  question  is  not  what  intent 
is  to  be  imputed  to  the  will  of  Mr.  Rice,  but 
what  intent  is  to  be  imputed  to  the  will  of  Mrs. 
Bourne.  She  authorized  a  disposition  of  her 
property  by  an  appointment,  and  it  is  under 
her  will  that  the  question  arises  whether  an 
appointment  has  been  made.  Her  will  is  to  be 
adjudged  by  the  law  of  her  domicil.  So  far 
as  assumptions  of  intent  may  be  made,  it  is  to 
be  presumed  she  intended  the  appointment  to 
be  made  according  to  the  law  of  her  domicil, 
and  not  by  the  law  of  New  York  or  England, 
or  any  other  place  where  the  donee  of  the 
power  might  happen  to  live.  It  is  not  the  fact 
of  Mrs.  Bourne's  ownership  of  the  property, 
which  points  to  the  law  of  this  state  as  the 
criterion,  but  the  fact  that  her  will  is  the  con- 
trolling instrument  in  the  diBp<^tion  of  the 
property.  Precisely  this  question  arose  in 
SeuxUl  V.  Wilmer,  183  Mass.  181,  where  Judge 
Gray  remarked  that  the  question  is  singularly 
free  of  direct  authority.  In  that  case  a 
Massachusetts  testator  gjave  to  his  daugh- 
ter a  power  of  appointment  of  certain 
property.  The  daughter  lived  in  Maryland, 
where  she  died  leavine  a  will  devising  ^1 
her  property  to  her  nusband,  but  making 
no  mention  of  the  power.  In  Massachusetts 
this  was  an  execution  of  the  power,  but  in 
Maryland  it  was  not;  and  the  question  arose, 
which  law  should  govern?  It  was  held  that 
the  will  of  the  father  was  the  controlling  in- 
strument, and  hence  that  the  law  of  his  domi- 
cQ  was  to  apply.  The  same  decision  was  made 
in  Bingham't  A^.,  64  Pa.  845,  which  is  cited 
in  SewaU  v.  Wtlmer  with  approval.  In  Eng- 
land, also,  it  has  been  held  that  the  validity  of 
the  execution  of  a  power  is  to  be  determined 
by  the  law  of  the  domicil  of  the  donor  of  the 
power.  TatnaU  v.  Hankey,  2  Moore,  P.  0. 
842:  Bd  Alexander,  6  Jur.  N.  S.  854. 

The  principle  on  which  these  cases  proceed 
is  that  to  which  we  have  already  alluded,  viz., 
that  the  appointor  is  merely  the  instrument  by 
whom  the  original  testator  designates  the  ben- 
eficiary, and  the  appointee  takes  under  the 
original  will,  and  not  from  the  donee  of  the 
power.  The  law  of  the  domicil  of  the  original 
testator  is  therefore  the  appropriate  test  of  an 
execution  of  a  power. 

The  case  of  jyHuart  v.  iJorAmeM,  34  Beav. 
824,  828,  apparently  holds  the  contrary,  but, 
we  think,  onlv  apparently.  In  that  case  prop- 
erty was  held  under  an  English  will,  with 
power  of  appointment,  by  wul,  in  a  woman 
domiciled  in  France.  She  died  leaving  holo- 
graph, which  was  valid  as  a  will  in  France, 
but  not  in  England.  Under  the  Will  Act,  it 
was  admitted  to  probate  in  England,  as  a  for- 
eign  will,  which  gave  it  all  the  validity  of  an 
English  will.  The  probate  in  England  was 
held  to  be  conclusive  that  it  was  a  good  will, 
according  to  English  law;  and,  being  a  will,  it 
executed  the  power.  The  case  was  really  de- 
cided by  the  law  of  England.  While  there  are 
numerous  decisions  upon  the  general  rule  that 
a  will  is  to  be  governed  hj  the  law  of  the  tes- 
tator's domicil,  such  decisions  are  not  to  be 
confounded  with  the  present  question,— which 
testator  is  the  one  to  be  considered  in  the  case 
of  a  testamentary  power?    We  know  of  no 
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case  which  applies  the  law  of  the  domicil  of 
the  donee  of  the  power  without  reference  to 
that  of  the  donor.  For  these  reasons  we  think 
the  law  of  the  domicil  of  the  donor  of  the 
power  should  control,  and  hence  that  the  law 
of  Kbode  Island  must  ^yem  in  this  case. 

What  is  the  law  of  Rhode  Island  relating  to 
the  execution  of  a  power?  In  PhiUips  v. 
Brown,  16  R.  I.  279,  6  New  Eng.  Rep.  710. 
the  general  rule  of  construction,  laid  down  by 
Kent,  both  as  to  deeds  and  wills,  that  if  an  in- 
terest and  a  power  coexist  in  the  same  person, 
an  act  done  without  reference  to  the  power  will 
be  applied  to  the  interest,  and  not  to  the  power, 
was  examined  and  followed.  The  same  rule 
was  also  followed  in  Orundy  v.  Hadfield,  16 
R.  I.  579,  and  in  Brown  v.  Phillips,  16  R  I. 
612.  In  Mattestn  y.  Ooddard  (R.  I.)  Index, 
HH.  98,  it  was  held  that  a  general  residuary 
clause  in  a  will  did  not  execute  a  subsequently 
created  power  of  appointment.  While  those 
cast's  are  not  decisive  of  this  one,  the  reasoning 
upon  which  they  rest  is  equally  applicable, 
Tiz.,  where  nothing  appears  to  show  an  intent 
to  execute  a  power  the  court  cannot  infer  an 
intent  to  do  so.  This  was  the  almost  uniform 
rule  prior  to  the  adoption  of  statutes  upon  this 
subject.  In  New  York  and  in  England  it  was 
thought  that  the  rule  often  defeated  the  inten- 
tion of  testators,  who  probably  intended  to  dis- 
pose of  everything  they  had  power  to  dispose 
of;  and  so  Acts  were  passed  which  carried  prop- 
erty over  which  one  had  a  power  of  appoint- 
ment, by  a  general  gift  of  his  own  property, 
unless  an  intention  not  to  execute  the  power 
appeared.  We  do  not  see  that  the  reason  upon 
which  such  statutes  are  based  is  conclusive. 
It  is  equally  open  to  conjecture  that  one  who 
means  to  execute  a  power  will  signify  in  some 
way  an  intention  to  do  so.  If  a  computation 
could  be  made,  it  would  doubtless  appear  that 
in  the  execution  of  powers  a  large  majority  of 
wills  make  proper  reference  to  the  power. 
The  statute  gives  an  arbitrary  direction,  against 
which,  it  seems  to  us,  the  reason  is  stronger 
than  for  it.  The  rule  already  recognized  in 
this  state  is  as  applicable  to  wflls  as  to  deeds, 
and,  in  our  opinion,  it  should  be  so  applied. 
The  same  rule  is  laid  down  in  Mines  y.  Gam- 
briU,  71  Md.  80;  HoUister  v.  Shaw,  46  Conn. 
248;  Fank  y.  Eggleston,  92  111.  515;  Bilder- 
hack  y.  Boyce,  14  S.  C.  528;  and  cases  cited  in 
our  previous  opinions. 

The  same  rule  also  prevailed  In  England, 
New  York,  and  Pennsylvania  prior  to  the  pas- 
sage of  statutes.  In  Massachusetts  alone  was 
a  contrary  rule  adopted  by  the  court.  The 
law,  therefore,  has  been  practically  uniform, 
except  as  it  has  been  changed  by  statutes.  It 
is  urged  that  these  statutes  show  a  tendency  of 
opinion  which  the  court  should  follow  by 
adopting  the  rule  of  the  statutes.  The  oppor- 
tunity to  make  law  Is  alluring,  but  it  tempts 
beyond  the  judicial  path.  Ajb  our  province  is 
to  declare  law,  rather  than  to  make  It,  we  deem 
it  our  duty  to  adhere  to  the  rule  which  ia  com- 
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mended  to  us  by  reason  and  precedent,  nntil^ 
as  elsewhere,  it  shall  be  changed  by  legislative 
authority.  If  such  a  rule  be  the  wiser  one, 
the  Legislature  can  enact  it;  but,  outside  of  a 
statute,  it  is  hard  to  see  upon  what  ground  a 
court  can  decree  an  intention  to  execute  a 
power,  when  in  fact  no  such  intention  is  in 
any  way  evinced. 

Applying  to  this  case,  then,  the  rule  that  to 
support  an  execution  of  a  power  something 
must  appear  to  show  an  intent  to  execute  it, 
we  come  to  the  inquiry  whether  such  an  intent 
ai>pear8.  To  solye  this,  we  must  look  to  the 
will  itself,  and  not  to  extriDsic  facts,  except  aa 
they  enter  into  and  give  color  to  the  will.  In 
the  will  there  is  no  reference  to  the  power,  but 
it  is  urged  that  an  intention  to  execute  the 
power  is  to  be  inferred  from  its  contents  and 
the  circumstances  of  its  execution.  It  is 
claimed  that  Rice's  relations  with  his  grand 
mother  were  so  intimate  as  to  raise  a  presump- 
tion that  he  knew  the  contents  of  her  will,  es- 
pecially in  view  of  the  fact  that  his  bequests 
exceeded  the  amount  of  his  own  estate.  Rice's 
will  was  made  at  Liverpool,  pursuant  to  a  sug- 
gestion from  the  complainant  that,  owing  to 
the  will  of  his  grandmother,  he  ought  not  to 
cross  the  ocean  without  making  his  will.  He 
received  $626,000  outright  under  his  grand- 
mother's wiU,  besides  the  income  of  one  sixth 
of  the  residua^  for  life,  with  the  power  of  ap- 
pointment If  he  knew  of  this  power,  It  is 
most  natural  that  he  would  in  some  way  have 
referred  to  it  If  he  knew  the  amount  abso- 
lutely bequeathed  to  him,  or  expected  a  large 
bequest,  it  would  account  for  all  the  legacies  In 
his  will.  After  he  knew  of  the  power  of  ap- 
pointment, he  did  not  change  his  will.  Per- 
haps his  mind  so  dwelt  upon  the  legacy  of 
$625,000  that  he  gave  no  thought  to  a  possible 
appointment  of  one  fifth  of  that  amount  in  the 
residuary  clause;  or  perhaps,  after  hearing  of 
the  power,  he  intended  some  time  to  make  a 
disposition  of  it  But,  however  it  was,  be 
gave  no  sign  as  to  the  power.  The  fact  that 
at  the  time  of  his  death  his  estate  was  some- 
what less  than  his  bequests  is  not  significant; 
for  evidently  he  was  not  a  close  financier,  and 
gave  little  heed  to  the  depreciation  of  his  es- 
tate. The  deficiency,  however,  is  not  so 
marked  as  to  raise  a  presumption  in  favor  of 
the  execution  of  the  power,  even  if  we  could 
properly  look  to  that  fact  for  that  purpose. 
This  and  several  other  interesting  legal  queb 
tions  have  been  raised  and  ably  presented  upon 
the  point  of  intention,  but  we  do  not  deem  it 
necessary  to  pass  upon  them,  inasmuch  as  we 
do  not  find  from  the  facts  any  sufficient  or  sat- 
isfactory evidence  of  an  intention  to  execute 
the  power.  We  therefore  decide  that  the  fund 
in  question  did  not  pass  so  hy  appointment  un- 
der the  will  of  Mr,  tUoe,  and  ihertfore  belongs  to 
the  heirs  of  Mrs.  Bourne^  according  to  the  terms 
of  her  will. 

Deoree  accordingly. . 
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1.  Mere  usurpation  of  corporate  an* 
thoritjr  to  construct  a  street  railway  will  not 
entitle  an  abuttin^r  owner  to  maintain  aninjuno- 
tion  suit  to  prevent  such  construction. 

8.  On  the  ifuestion  whether  or  not  a 
railway  operated  by  a  steam  motor 
in  a  pnblie  street  is  an  additional 
harden  which  an  abutting  owner  may  enjoin, 
the  court  is  divided,  two  in  the  affirmative,  two 
In  the  negative,  and  one  holding  that  it  is  not 
settled. 

9*  Compensation  must  be  made  to  the 
owner  of  the  fee  before  a  railway  can  be 
oonstructed  along  a  highway  by  cutting  and  fill- 
ing, using  ties  and  T-rails,  and  leaving  a  ditcb 
on  each  side  so  as  to  practically  block  up  for  or- 
dinary uses  the  portion  of  the  highway  where  it 
li  located. 

0\iky  28,  1881.) 

APPEAL  b^  complainants  from  a  decree  of 
the  Circuit  Court  for  Washtenaw  County 
fai  favor  of  dtifeudant  in  a  suit  brought  to  en- 
Join  the  laying  of  rails  in  the  street  in  front  of 
complainants'  premises  unless  compensation 
was  made  to  them  for  the  taking  of  their  rights 
therein.    Beoersed, 

The  facts  are  slated  in  the  opinion. 

Mr,  A,  J.  Sawder,  for  appellants: 

Where  a  compliance  with  the  statute  is  a 
condition  precedent  to  the  formation  of  the 
corporation,  then  a  corporation  does  not  exist 
nniil  it  has  complied  with  the  statute,  and  the 
court  will  not  recognize  it  as  a  corporation. 

Neto  York  Cable  Co.  v.  Jiew  York,  6  Cent. 
Rep.  66,  104  N.  Y.  1. 

Ko  authority  to  form  a  corporation  can  be 
derived  from  a  statute  of  this  nature  until  the 
conditions  upon  which  the  authority  is  offered 
by  the  state  have  been  complied  with. 

2  Morawetz.  Priv.  Corp.  |  737;  1  Morawetz, 
Priv.  Corp.  §  67;  lieio  Fork  Cable  Co.  v.  Jfeto 
York,  tupra;  Mansfield  G.  <t  L,  M.  R.  Co.  v. 
Drinker,  80  Mich.  124;  Peninsular  R  Co.  v. 
Tharp,  28  Mich.  506;  Tuttle  v.  Michigan  A. 
L.  R  Co.  85  Mich.  247;  Atty-Gen.  v.  Han- 
eJiett,  42  Mich.  486;  Doyle  y.  Mizner,  42  Mich. 
8;^;  Hurton  v.  Sehildbach.  45  Mich.  504;  Mok 
T.  Detroit  Bldg.  db  Sav.  Asso.  No.  i,  80  Mich. 
611. 

The  dedication  of  a  street  to  the  public  does 
not  authorize  it  to  be  used  for  an  ordinary  rail- 
road track,  and  the  municipal  representation 
cannot  authorize  it  to  be  so  used  without  com- 
pensation to  adjacent  owners. 

Orand  Rapids  dt  1.  R.  Co.  y.  HeiseH,  88  Mich. 
82.  47  Mich.  898,  81  Am.  Rep.  806;  Reidinger 

NOTB.— For  fiotes  on  the  right  of  abutting  owners 
to  damages  for  interference  witli  their  right  of  ac- 
fleas  to  streets,  see  Bgerer  v.  New  York  Cent.  A  H. 
B.  H.  Co.  (N.  T.)  14  L.  B.  A.  881;  Seiden  v.  Jackson- 
▼f|]«»  (Fla.)  U  L.  B.  A.  870. 
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y.  Marquette  iA  W.  R.  Co.  62  Mich.  29;  Rei- 
eliert  v.  St.  Louis  A  S.  F.  R.  Go.  51  Ark.  490; 
Imlay  v.  Union  Branch  R.  Go.  26  Conn.  249; 
Nicholson  V.  New  Y(/rk  A  N.  H.  R.  Co,  23 
Conn.  78,  66  Am.  Dec.  890;  Indianapolis,  B, 
cfe  W.  R.  Co.  V.  Hartley,  67  El.  489,  16  Am. 
Rep.  624;  Kvcheman  v.  C.  G.  cfe  D.  R.  Co.  46 
Iowa,  866;  Gray  v.  First  Division  of  St.  Paul 
d  P.  R.  Co.  18  Minn.  815;  Phipps  v.  Wesfern 
Maryland  R.  Co.  66  Md.  819;  Ghamberlain  v. 
Eltzabethport  &  C.  Co.  41  N.  J.  Eq.  48;  Wil- 
liams y.  New  York  Cent.  R.  Go.  16  N.  Y.  97. 
69  Am.  Dec.  651;  Lawrence  R.  Go.  y.  Willianis, 
85  Ohio  St.  168;  Fordy.  Chicago  db  N.  W.  R. 
Co.  14  Wis.  609;  Southern  Pac.  R.  Co.  v.  Reed, 
41CaL256. 

If  the  track  runs  in  the  traveled  track  of  the 
highway,  and  is  made  to  conform  to  the  grade 
of  the  street,  and  its  ties  and  timbers  are  be- 
neath the  surface  of  the  road,  and  its  iron  is 
on  a  level  with  the  surface  of  the  highwHy, 
then,  in  Its  mode  of  construction,  it  is  a  street 
railway. 

C.  L.  §§  8552.  8558. 

The  purixxae  is  to  operate  this  road,  and  it 
is  operated  with  a  steam  motor,  drawing  trains 
of  cars,  running  at  twentv  miles  an  hour, 
making  regular  hourly  trips  of  sixteen  to 
twenty  miles  each.  We  submit  that  does  not 
come  within  the  lines  of  a  street  railway,  but 
is  a  steam  commercial  railway  in  all  the  es- 
sential features  which  constitute  a  commer- 
cial railway  an  increased  burden. 

Bast  End  Street  R  Co.  v.  Doyle,  88  Tenn. 
747;  Strange  v.  HiU  d  W.  D.  St.  R.  Co.  54 
Iowa,  669;  Stanley  v.  Davenport,  Id.  468; 
Lahr  v.  Metropolitan  Elev.  R.  Go.  6  Cent.  Rep. 
871,  104  N.  Y.  268;  Hot  Springs  R.  Go.  v. 
WiUiamson,  186  U.  S.  121.  84  L.  ed.  855. 

An  injunction  is  proper  to  restrain  the  con- 
tinuous unlawful  use  of  complainant's  land  by 
a  railroad  company  until  it  has  paid  the  dam- 
ages. 

Murdock  V.  Prospect  Park  db  C.  1.  R.  Co.  78 
N.  Y.  579;  Riedinger  v.  Marquette  dt  W.  R. 
Co.  62  Mich.  29. 

Mr.  B.  M«  Thompson  for  appellee. 

Longf^  J.,  delivered  the  opinion  of  the 
court: 

The  bill  is  filed  in  this  cause  to  restrain 
and  enjoin  the  defendant  from  placing  ties 
and  laying  rails,  and  operating  its  railway, 
over  and  along  the  complainants*  land,  sit- 
uate in  the  public  highway,  and  running 
cars  and  trains  of  cars  propelled  by  steam, 
or  any  other  motive  power,  upon  said  high- 
way, along  and  in  front  of  complainants' 
premises.  The  bill  sets  forth  substantially 
that  two  of  the  complainants  reside  in  the 
township  of  Ann  Arbor,  Washtenaw  county, 
and  the  complainant,  Lucy  L.  Qranger.  re- 
sides in  Bay  City ;  that  they  are  the  child- 
ren and  only  heirs -at- law  of  Erasmus  D. 
Nichols,  deceased,  who  was  the  owner  in  his 
lifetime  of  certain  lands  situate  in  that 
township,  having  a  frontage  on  the  highway 
of  about  40  rods,  and  that  complainants,  as 
such  heirs-at-law,  are  the  owners  of  said 
lands ;  that  on  the  80th  day  of  August,  1890, 
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the  defendant  railway  company  filed  in  the 
olUce  of  the  secretary  of  Btate  a  paper  pur- 

Sorting  to  be  the  articles  of  association  of 
le  Ann  Arbor  &  Ypsilanti  Street-Railway 
Company,  and  that  said  compaoy  purposed 
to  run  a  railroad  from  Ann  Arbor  to  Ypsi- 
lanti, upon  and  along  the  south  side  of  the 
public  highway  between  said  cities,  called 
the  ""  Ann  Arbor  &  Ypsilanti  Road,"  and 
that  it  has  graded  along  the  south  side  of 
said  road  from  the  terminus  of  said  road,  in 
the  city  of  Ypsilanti,  to  the  city  limits  of 
the  city  of  Ann  Arbor,  and  is  laying  the 
ties  ana  railroad  track  or  iron  thereon,  ex- 
cepting a  few  rods  along  and  in  front  of 
premises  owned  by  one  John  A.  Bohnet  in 
the  township  of  Pittsfleld,  and  the  premises 
of  the  complainants,  which  lie  adjacent  to 
the  city  of  Ann  Arbor ;  that  said  grading 
and  placing  ties,  and  laying  of  the  iron,  is 
on  the  south  side  of  said  nigh  way  nearly  the 
whole  distance,  except  from  what  is  known 
as  the  stone  school -house  to  the  limits  of 
said  city -of  Ann  Arbor,  oyer  which  last  dis- 
tance it  is  on  the  westerly  side  of  said  high- 
way ;  that  said  grading  along  the  line  of 
said  highway  comes  within  three  or  four 
feet  of  tiie  fence  on  the  south  and  west  sides 
of  the  same ;  that  said  defendant  has  com- 
pleted the  construction  of  said  road,  except 
along  the  premises  of  the  complainants  and 
said  Bohnet,  and  purposes  and  intends, 
when  the  same  is  completed,  to  run  trains 
of  cars  thereon,  drawn  by  steam-engines,  for 
the  purpose  of  conyeying  passengers  and 
freight  upon  and  along  and  oyer  said  railway. 
Complainants  show  by  their  bill,  and 
charge,  that  the  defendant,  under  its  articles 
of  association,  if  the  same  are  yalid,  has  the 
right  to  use  on  said  railroad  an  engine  or 
motor  to  be  operated  by  steam ;  that  under 
the  said  articles,  if  the  same  are  legal  and 
binding,  the  said  company  is  not  only  per- 
mitted to  carry  passengers,  but  is  authorized 
to  use  the  said  road  for  the  transportation  of 
freight  and  property.  The  complainant, 
Theodore  8.  r^ichols,  shows  and  charges  in 
the  bill  that  one  William  Campbell,  claim- 
ing to  act  for  the  defendant  or  some  other 
corporation,  applied  to  him  for  his  consent 
and  permission  to  build  its  said  road  upon 
and  along  said  highway,  and  that  he  signed 
some  paper  which  was  then  and  there  pre- 
sented to  him  by  the  agent  of  said  company, 
giying  his  consent  to  the  building  of  some 
railway ;  but  ayers  that  the  said  a^ent  falsely 
and  fraudulently  represented  to  him  that  the 
proposed  road  was  simply  a  street  railway, 
and  that  the  motiye  power  to  be  used  thereon 
was  to  be  either  electricity  or  animal  power ; 
and,  in  reliance  upon  the  statements  so  made 
by  the  agent  of  the  defendant,  he  subscribed 
the  paper  presented  to  him,  the  contents  of 
which  he  is  now  unable  to  state,  but  ayers  that 
by  reason  of  said  false  and  fraudulent  repre- 
sentations the  said  paper  is  and  of  ri|^bt 
ought  to  be  null  and  yoid,  and  of  no  binding 
force  and  effect  whateyer.  The  complainants 
Ella  E.  Nichols  and  Lucy  L.  Granger 
charged  that  they  haye  giyen  the  defendant 
no  consent  or  permission  to  construct  and 
operatesaid  railway  in  said  highway  in  front 
of  their  premises,  and  that  said  railway  has 
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obtained  no  lawful  consent  of  the  superyisor 
and  commissioner  of  highways  of  said  town- 
ship, but  that  the  same  was  obtained  upon 
false  and  fraudulent  representations ;  that  the 
motiye  power  to  be  used  by  said  street-rail- 
way company  was  to  be  either  animal  at 
electricity,  and  that  therefore,  whateyer  con- 
sent  was  giyen  by  said  commissioner  or 
supervisor  was  of  no  binding  force  or  effect 
whateyer ;  that  the  paper  purporting  to  giye 
the  consent  of  said  superyisor  and  com- 
missioner does  not  in  any  particular  com- 
ply with  the  statute  requiring  the  consent  of 
the  superyisor  and  commissioner;  and  tiiat 
the  acts  and  doings  of  the  defendant,  as  set 
forth,  haye  been  done  without  warrant  of 
law,  and  are  not  only  an  inyasion  of  the 
riffhts  of  the  complainants,  but  are  also  an 
unlawful  appropriation  of  the  public  high- 
way for  railroad  purposes ;  that  the  statute 
under  which  said  pretended  company  was 
organized  is  no  longer  in  force,  and  that 
there  is  no  statute  in  this  state  which  author- 
izes the  formation  of  any  such  corporation 
as  the  said  defendant  claims  to  be ;  that  the 
defendant,  as  a  corporation,  has  no  legal  ex- 
istence, and  has  no  right  to  enter  upon  any  of 
the  highways  of  this  state,  and  build  thereon 
a  railroad  of  any  description ;  that  the  paper 
purporting  to  be  the  consent  of  said  super- 
yisor and  commissioner  to  build  said  road 
was  not  executed  in  accordance  with  any  ac- 
tion theretofore  taken  by  tlie  township  board 
of  said  township,  nor  was  the  same  made 
and  executed  at  any  meeting  of  said  town- 
ship board.  Complainants  claim  by  their 
bill  that  the  construction  and  operation  of 
said  railway  will  cause  a  serious  and  last- 
ing damage  and  injury  to  the  said  real  estate, 
and  that  the  corporation  is  not  personally 
responsible  for  any  judgment  for  damages ; 
that  the  location  oi  said  track  within  two  or 
three  feet  of  the  road  fence,  upon  the  west 
line  of  said  highway,  makes  it  necessary  for 
them,  in  order  to  get  into  their  fields  or  to 
their  houses  and  bams  situate  thereon,  to 
cross  the  track  of  said  railway ;  that  their 
houses  front  upon  said  highway,  and  are 
only  a  distance  of  ninety  feet  from  the  line 
of  said  highway,  and  that  it  will  be  impos- 
sible to  hitch  horses  or  other  animals  in  m>nt 
of  their  said  premises  without  danger  of 
their  being  killed  or  injured  by  the  cars 
of  the  defendant ;  that  the  construction  and 
operation  of  said  railway  will  largely  de- 
crease the  yalue  of  their  real  estate,  and,  if 
allowed  to  be  constructed  and  put  into  oper- 
ation, will  occasion  them  irreparable  injury 
to  their  use  of  the  road  oyer  which  said  rail- 
way runs ;  that  they  are  forced  to  come  to 
Ann  Arbor  or  Ypsilanti  to  market  all  the 
produce  and  crops  from  said  farm ;  that  the 
only  highway  oyer  which  they  can  pass  to 
either  city  is  this  highway,  and,  if  defend- 
ant is  permitted  to  complete  the  construction 
and  continue  the  operation  of  said  road  along 
said  highway,  it  will  be  and  remain  a  con- 
tinuous cause  of  injury  and  damage  to  the 
complainants,  and  a  permanent  obstruction 
in  said  highway,  and  an  object  of  fright  to 
their  teams  while  engaged  in  marketing 
their  produce  and  crops  from  said  farm ;  that 
the  construction  and  operation  of  said  rail- 
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road  will  decrease  the  value  of  eomplainants' 
property  at  least  td.OOO.  Complainants  fur- 
ther cfaATge  that  the  defendant  intends  to  pro- 
ceed at  once  to  the  construction  of  said  road 
along  said  highway,  and  to  place  thereon 
ties  and  railroad  iron,  and  to  run  over  and 
upon  the  same  steam-en jrines  and  cars  for 
the  transportation  of  passengers  and  freight 
thereon,  drawn  by  steam-engines,  as  often 
as  one  train  every  hour. 

Defendant  demurred  to  part  of  this  bill, 
and  answered  as  to  the  remainder.  The 
'causes  of  demurrer  are :  (1)  That  it  appears 
upon  the  face  of  the  bill  that  the  defendant 
lias  been  and  is  duly  incorporated.  (2) 
That  this  court  has  no  iurisdiction  in  the 
cause  to  hear  and  determine  the  question  of 
the  incorporation  of  the  defendant. 

By  way  of  answer,  tlie  defendant  admits 
that  it  has  graded  its  road-bed  from  a  point 
in  the  city  of  Tpsilanti  near  the  Michigan 
Central  Railroad  to  the  south  boundary  line 
of  the  city  of  Ann  Arbor ;  that  all  of  said 
road  wiihin  the  city  of  Tpsilanti  is  com- 
pleted, and  nearly  the  whole  of  said  road 
from  Ann  Arbor  to  Tpsilanti  has  been  tied 
and  ironed,  and  is  now  readv  to  be  operated 
as  a  street  railway.  The  defendant  denies 
by  its  answer  that  its  said  railroad  is  in  any 
correct  sense  a  commercial  railroad  for  the 
transportation  of  passengers  and  freight  upon 
whicn  ordinary  steam-engines  operate,  and 
passenger-cars  are  to  be  used  and  operated, 
and  says  it  is  strictly  and  simply  a  street 
railroad  for  the  conveying  of  passengers  to 
and  from  the  cities  of  Ann  Arbor  and  Ypsi- 
lanti  and  intermediate  points,  and  that  the 
insertion  in  its  articles  of  incorporation  of 
authority  to  carry  freight  was  designed 
merely  to  authorize  defendant  to  carry  light 
articles  of  merchandise  for  the  benefit  and 
accommodation  of  its  passengers  and  othera 
who  mav  desire  to  have  light  articles  of 
mercliandise,  purchased  in  Ann  Arbor  or 
Tpsilanti,  transported  to  their  homes  in 
said  city,  or  on  the  line  of  said  road :  that 
the  motor  to  be  used  on  said  road  is  no  larger 
than  a  street-railway  car,  makes  a  less  noise 
in  operation  than  the  electric  car  with  over- 
head wires,  emits  little  or  no  steam  or  smoke, 
and  is  as  unobjectionable  in  every  way  as 
an  ordinary  street  railway  propelled  by  an- 
imal power.  Defendant  further  claims  by 
its  answer  that  it  has  obtained  the  right  to 
use  said  highway  from  the  proper  author- 
ities; that  it  has  also  obtained  a  rieht  of 
way  from  all  the  persons  owning  land  upon 
the  said  highway  on  the  south  and  west  sides 
thereof,  except  for  a  distance  of  about  40  rods 
across  lands  owned  by  one  John  A.  Bohnet ; 
that  it  admits  that  it  obtained  said  right  of 
way  for  the  construction  and  operation  of  a 
street  railway,  and  not  for  a  commercial 
road.  Defendant  further  says  by  its  answer 
that  it  obtained  the  right  of  way  and  consent 
to  construct  and  operate  its  said  road  in  said 
highway  across  the  lands  described  in  said 
bill  as  complainants'  lands  from  the  said 
complainant,  Theodore  8.  Nichols,  and  il 
denies  that  in  obtaining  such  consent  and 
right  of  way  it  made  any  false  representations 
whatever  to  said  Theodore  8.  Nichols ;  that 
said  complainant,  Theodore  S.  Nichols,  in 
lOLRA. 


giving  the  defendant  such  right  of  way  and 
consent  to  construct  and  operate  its  said  road, 
did  so  without  restriction  or  limitation  as  to 
the  rights  of  any  other  person  who  was  an 
owner  of  said  premises  in  common  with 
himself;  and  that  under  and  by  virtue  of 
such  consent  and  right  of  wav  so  given  by 
the  complainant,  Tneodore  o.  Nichols,  it 
has  a  right  of  way  for  the  construction  and. 
operation  of  its  said  road  as  to  all  of  the 
complainants.  The  defendant  denies  by  its 
answer  that  the  construction  and  operation 
of  said  road  will  cause  any  damage  whatever 
to  the  lands  in  said  bill  of  complaint,  but 
says  that  they  will  be  greatly  increased  in 
value  by  the  construction  and  operation  of 
said  road.  Defendant  further  claims  that  it 
has  expended  in  grading  its  road,  tieing  and 
ironing  the  same,  or  become  liable  for,  over 
$50,000,  and  that  all  of  such  expense  has 
been  incurred  by  the  defendant,  acting  upon 
the  consent  and  agreement  of  the  said  Theo- 
dore  S.  Nichols,  giving  defendant  the  right 
of  way  across  the  premises  described  in  the 
bill,  and  that,  unless  it  is  permitted  to  com- 
plete and  operate  its  said  road,  it  will  there- 
by suffer  great  loss  and  damage,  and  that  said 
loss  and  damage  will  amount  to  over  $10, 000. 

The  testimony  in  the  case  was  taken  in 
open  court  before  his  honor,  Judffe  Peck, 
then  sitting  in  that  court,  who,  upon  the  con- 
clusion of  the  case,  entered  a  decree  dismiss- 
ing complainants'  bill,  but  without  preju- 
dice to  the  right  of  the  complainants  to 
precede  in  an  action  for  damages,  f^om 
this  decree  complainants  appeal. 

The  defendant  corporation  was  organized 
under  chapter  94,  How.  Ann.  Stat.  Its  arti- 
cles of  association  recite  that  the  corporatora 
desire  to  become  incorporated  under  the  pro- 
visions of  chapter  94,  flow.  Ann.  Stat. ,  being 
Act  No.  148,  Sess.  Laws  1855,  as  amended  by 
Act  No.  91,  Pub.  Acts  1871,  entitled  "An 
Act  to  Provide  for  the  Construction  of  Train 
Railways,**  as  added  to  by  Act  No.  14,  Sess. 
Laws  1861,  as  amended  by  Act  No.  188,  Sess. 
Laws  1867,  which  provides  for  "the  incor- 
poration of  persons  for  the  constructing, 
owning,  maintaining,  and  operating  of  train 
railways  or  roads  fv^r  the  conveyance  of  per- 
sons or  property  to  be  operated  by  horse  or 
other  animal  power,  or  by  electric  or  other 
motive  power,  or  by  any  combination  of 
them,  or  by  steam,  as  shall  be  determined 
by  the  board  of  directora,  and  for  the  purpose 
of  constructing  and  operating  railways 
through  the  streets  of  any  town  or  city  in 
this  state,  and  to  fix  the  duties  and  liabilities 
of  such  corporation.** 

Chapter  94,  as  it  originally  stood  prior  to 
the  amendments,  was  Act  No.  148,  Sess.  Laws 
1855.  As  it  originally  was  passed,  it  pro- 
vided for  the  incorporation  of  train  railway 
companies.  In  1861,  the  Legislature,  by  Act 
No.  14  of  that  session,  so  amended  the  chap- 
ter that  it  provided  for  the  organization  of 
companies  under  the  Act  to  construct  and 
operate  railways  in  and  through  the  streets 
01  any  town  or  city  within  the  state.  The 
Act  was  again  amended  in  1867  by  adding 
three  new  sections,  to  stand  as  sections  88. 
89,  and  40.  Act  No.  188,  Sess.  Laws  1867. 
By  section  40  it  was  provided  **  that  cars  on 
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the  Btreet  railway  of  any  company  organized 
under  this  Act  may  be  operated  by  bteam,  or 
by  any  power  otiier  than  animal  power, 
whenever  the  municipal  authorities  of  the 
city  where  such  railway  is  situated  shall 
authorize  the  same. " 

The  question  of  the  incorporation  of  street 
railways  under  this  Act  came  before  this 
court  in  Taylor  y.  Bay  Oity  Street  R.  Co,  80 
Mich.  70,  and  in  Detroit  €%ty  B.  Oo.  ▼.  MilU, 
65  Mich.  634.  In  the  last-named  case  the 
constitutionality  of  this  chapter  and  the 
several  amendments  was  questioned,  and  the 
Act  upheld.  We  shall  not,  therefore,  discuss 
the  constitutional  questions  raised  as  to  the 
Act,  or  the  proper  and  legal  organization  of 
the  defendant  company.  If  the  defendant 
company  is  not  legally  and  properly  or- 
ganized under  the  Act,  or  if  the  company  is 
attempting  to  exercise  corporate  franchises 
not  conferred  by  the  Act,  it  is  a  matter  be- 
tween the  defendant  company  and  the  state. 
The  mere  usurpation  of  corporate  authority 
does  not  confer  upon  an  individual  the  right 
to  bring  suit,  to  restrain  an  unlawful  exercise 
of  authorit^r.  If  the  state  chooses  to  waive 
it,  or  permit  the  action,  no  others  can  com- 
plain, so  lone:  as  personal  or  property  rights 
of  the  individual  are  not  invaded  or  aifected. 

The  two  principal  questions  raised  by 
complainants'  counsel  are :  (1)  That  the  use 
of  steam  as  a  motive  power  is  an  additional 
burden  or  servitude  upon  their  lands.  (2) 
That  the  mode  or  manner  of  construction  of 
the  road-bed  constructed  by  the  defendant 
company  is  also  an  additional  burden  or  serv- 
itude upon  their  lands. 

The  testimony  shows  that  the  motor  used 
is  what  is  known  as  **  Porter's  Noiseless 
Motor;"  that  it  is  operated  by  steam,  and 
inclosed  like  an  ordinary  street-car,  and  about 
the  same  size,  and  makes  less  noise  than  an 
ordinary  electric  street-car  with  overhead 
wires.  It  is  so  arranged  that  the  steam 
makes  a  continuous  circulation,  making  no 
noise  by  emission  of  steam,  and  that  the 
smoke  is  consumed.  It  was  held  in  Detroit 
Oity  R.  Co,  v.  Mills,  supra,  that  an  ordinary 
street  railway  is  not  an  additional  burden  or 
servitude  wbere  the  fee  of  the  street  is  in 
the  abutting  owner,  and  there  is  almost  a 
eomensits  of  judicial  opinion  in  this  direc- 
tion. Fie^  y.  Kerr,  27  N.  Y.  188 ;  Qintofi 
V.  Ceda^ Rapids  d M.  R.  B,  Co.  24 Iowa,  455; 
yeuf  Albany  dk  8.  R.  Oo.  v.  0* Daily,  18  Ind. 
858 ;  Dill.  Mun.  Corp.  723.  It  was  also  held 
in  that  case  by  this  court  that  the  use  of 
electricity  as  a  motive  power  did  not  create 
an  additional  servitude  or  burden  uoon  the 
lands  of  the  abutting  owners.  The  manner 
in  which  the  road  of  the  defendant  company 
is  to  be  operated  by  the  use  of  this  steam- 
motor,  as  it  is,  is  no  more  of  a  burden  or 
servitude  upon  the  lands  of  the  abutting 
owners  than  an  electric  car  with  its  overheaa 
wires.  It  is  no  more  obstruction  to  the 
street,  and  no  more  of  an  object  calculated 
to  frighten  horses  passing  and  repassing  upon 
the  highway.  Section  40,  Act  1867,  above 
quoted,  expressly  provides  for  the  use  of 
Ste&m  as  a  motive  power  upon  street  rail- 
ways operated  in  cities,  whenever  the  munic- 
ipal authorities  authorize  it. 
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In  Briffffs  y.  Lewiston  d  A,  Borse  R.  Co,^ 
79  Me.  868,  4  New  Eng.  Rep.  546,  the  uso 
of  steam  as  a  motive  power  uoon  street  rail- 
ways was  expressly  recognized.  We  think 
the  complainants  are  not  entitled  to  the  re- 
lief asked  for  by  their  bill,  by  reason  of  the 
use  of  steam  as  a  motive  power  in  the  man- 
ner in  which  it  is  shown  the  defendant  used 
it.  It  appears  that  before  the  defendant 
company  was  organized  a  company  known 
as  the  ''Ann  Arbor,  Ypsilanti  &  Detroit 
Street- Rail  way  Company"  had  procured  from 
the  township  board  of  the  township  of  Ann 
Arbor  the  right  and  privile^re  to  construct, 
maintain,  and  operate  this  street  railway  by 
reason  of  permission  granted  to  it  in  writing 
by  the  supervisor  and  commissioner  of  high- 
ways of  that  township,  granting  permission 
and  right  to  locate,  establish,  construct, 
and  maintain  its  road  over  that  highway, 
and  to  use  thereon  animal,  motor,  or  electric 
power.  Some  question  is  raised  by  com- 
plainants' solicitor  in  this  record  as  to  the 
authority  thus  granted.  Without  entering 
upon  that  question  at  length,  it  is  sufiQcient 
to  say  that  we  are  satisfied  that  there  was 
proper  authorization  by  the  township  to 
construct,  maintain,  and  operate  this  road 
by  the  defendant,  and,  unless  the  complain- 
ants are  in  some  manner  alfected  in  their 
private  and  property  rights,  the  defendant 
cannot  be  interfered  wiui  by  them  in  the 
operation  of  its  road. 

The  second  question  raises  the  important 
point  in  this  case,  and  that  is  the  manner  or 
mode  in  which  the  defendant's  road  is  con- 
structed in  and  along  the  highway.  A  street 
railway,  the  rails  of  which  are  laid  to  con- 
form to  the  grade  of  the  surface  of  the  street, 
and  which  is  otherwise  so  constructed  that 
the  public  is  not  excluded  from  the  use  of 
any  part  of  the  street  as  a  public  highway, 
carrying  passengers,  stopping  at  street  cross- 
ings to  receive  and  discharge  them,  is  a  street 
railway,  whether  it  be  operated  by  horses  or 
electric  power,  or  by  steam -motor,  sudfa  as 
is  shown  to  be  used  by  the  defendant  in  this 
case.  The  testimony  shows,  however,  that 
since  issue  was  joined  in  this  case,  the  de- 
fendant company  has  completed  the  con- 
struction of  its  road,  which  had  been  mostly 
completed  at  the  time  the  bill  was  filed ; 
that  the  road,  as  constructed,  runs  along 
upon  the  highway  within  two  or  three  fee( 
of  the  road  fence  upon  complainant's  land ; 
that  the  roadbed  does  not  conform  to  the 
grade  of  the  street,  nor  pass  over  and  along 
the  surface  of  the  ground  next  to  the  fence, 
but  that  the  grade  for  the  roadbed  is  made 
by  cuts  and  (ills.  In  some  places  the  cuts 
are  two  feet  in  depth,  and  the  fills  as  great. 
Ditches  aro  dug  along  the  side  of  the  road- 
bed on  either  side.  Upon  the  roadbed  so 
constructed  ties  are  placed  to  the  number  of 
from  2,000  to  2,800  to  the  mile.  Upon  these 
ties  is  placed  a  T-rail,  such  as  is  ordinarily 
used  in  the  construction  of  a  railroad  for 
commercial  purposes,  except  that  the  T-rail 
is  somewhat  lighter.  The  complainants 
claim  that  this  is  a  use  of  their  property 
not  warranted  by  the  Act  under  wnich  the 
company  is  organized,  and  a  taking  of  their 
private  property  for  public  uses  without 
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eompensation ;  that  it  depreciates  the  value 
oi  their  lands,  in  that  they  are  unable  to 
pass  oyer  from  the  highway  to  their  lands 
without  crossing  this  roadbed  at  great  in- 
convenience;  and  that  they  are  unable  to 
hitch  horses  or  other  animals  along  the  high- 
way fence.  The  complainants'  lands  have  a 
frontage  on  the  highway  of  about  forty  rods. 
The  Act  under  which  the  defendant  is  in- 
corporated confers  no  powers  upon  it  to  con- 
struct, maintain,  ana  operate  such  a  road 
without  compensation  to  the  property  own- 
ers abutting  thereon,  and  the  township  au- 
thorities could  confer  u^on  the  defendant  no 
such  power.  It  is  from  its  mode  of  construc- 
tion in  all  essentials  a  commercial  road,  and 
not  an  ordinary  street  railway.  It  is  not 
constructed  as  street  railways  are  usually 
constructed,  on  a  level  with  the  surface  of 
the  street,  so  that  vehicles  may  pass  and  re- 
pass over  it.  As  constructed,  it  blocks  up 
the  highway  so  far  as  the  complainants'  use 
of  it  is  concerned  in  goin^  to  and  from  their 
premises,  and  is  an  luiditional  burden  upon 
their  lands.  The  rule  is  well  estabiishea  in 
this  state  that  the  dedication  of  a  street  to 
tlie  public  does  not  authorize  it  to  be  used 
for  an  ordinary  railroad  track  and  the  mu- 
nicipal authorities  cannot  authorize  it  to  be 
so  used  without  compensation  to  the  adjacent 
owners.  Grand  Bapids  dk  7.  JR.  Co.  v.  HeUel, 
88  Mich.  62,  47  Mich.  893,  81  Am.  Rep. 
306 ;  BUdinaer  v.  MarquetU  cfe  W.  B.  Co.  62 
Mich.  29.  It  was  said  bv  Mr.  Justiee  Coolev 
in  Grand  Rapidi  d  I.  R.  Co.  v.  HeUJ, 
tupra:  **  A  street  railway  for  local  purposes, 
so  far  as  constituting  a  new  burden,  is  sup- 
posed to  be  permittS  because  it  constitutes 
a  relief  to  the  street ;  it  is  in  furtherance  of 
the  purpose  for  which  the  street  is  estab- 
lished, and  relieves  the  pressure  of  local  bus- 
iness and  local  travel,  instead  of  constitut- 
ing an  embarrassment.  It  is  enough  that 
the  use  of  the  street  for  a  city  railway  is  a 

S roper  use  and  therefore  a  lawful  use." 
Brooklyn  City  d  N.  B.  Co.  v.  Conev  Island 
<t  B,  B.  Co.  85  Barb.  864;  Brooklyn  Cent, 
4fk  I.  B.  Co.  V.  Brooklyn  City  B.  Co.  88  Barb. 
420 ;  PeapU  v.  Kerr,  27  N.  Y.  188 ;  iVVnr  Al- 
bany d  S.  B.  Co.  V.  0' Daily,  12  Ind.  651 ; 
Brawn  v.  Duplems,  14  La.  Ann.  842 ;  Elliott 
V.  Fair  Haven  d  W.  B,  Co.  82  Conn.  579 ; 
Eobart  v.  Milwaukee  B.  Co.  27  Wis.  194. 
Speaking  further  in  that  case,  the  learned 
justice  said :  **But  we  cannot  sav  the  same 
m  the  case  of  the  ordinary  railroad.  In  such 
case  it  cannot  be  questioned  that  the  laying 
of  the  railroad  track  in  the  highway  without 
first  legally  appropriating  the  land  for  the 
purpose,  and  without  making  compensation, 
IS  a  legal  wrong  to  the  adjacent  owner;  the 
track  to  him  is  wrongfully  laid." 

In  Biedinger  v.  Marqustte  A  W.  B.  Co. 
9unra,  a  bill  was  filed  to  restrain  the  defend- 
ant  company  from  constructing  a  railroad 
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over  and  across  Front  and  Superior  streets  in 
the  city  of  Marquette.  The  bill  was  dis- 
missed in  the  court  below,  and  complainants 
appealed  to  this  court,  where,  upon  a  hear- 
ing, a  decree  was  entered  for  perpetual  in- 
junction against  this  use  of  tlie  street,  unless 
within  six  months  measures  should  be  taken 
to  condemn  the  complainant's  rights  in  the 
street,  and  compensate  them  therefor.  De- 
fendant contends,  however,  that  the  com- 
plainant Theodore  S.  Kichols  is  estopped 
from  making  this  claim  by  reason  of  a  re- 
lease of  the  right  of  way  over  complainant's 
§  remises.  The  writing  is  not  put  in  evi- 
ence,  and  complainant  contends  that  it  was 
procured  by  fraudulent  representations ;  that 
at  the  time  of  its  execution  Uie  defendant 
companv  represented  to  him  that  they  were 
to  build  a  street  railway  similar  to  that  in 
the  city  of  Ann  Arbor ;  and  upon  this  Un- 
derstanding he  consented  to  the  construction 
of  the  road  in  front  of  his  premises.  We 
think  the  complainant  borne  out  by  this  rec- 
ord in  that  claim,  and  that  the  complainants 
are  not  estopped  from  insisting  upon  their 
rights  here  to  have  a  road — if  one  is  to  be 
built  at  all  by  defendant—such  as  was  rep- 
resented to  him  would  be  built ;  that  Is,  an 
ordinary  street  railway,  conforming  to  the 
grade  of  the  street.  In  view  of  these  facts 
as  to  the  mode  in  which  the  road  is  con- 
structed, we  are  satinfied  that  the  complain- 
ants are  entitled  to  the  injunction  prayed. 

7hs  decree  of  the  court  below  will  be  revereed, 
and  decree  entered  in  this  court  granting  a 
perpetual  injunction  to  the  complainants, 
enjoining  and  restraining  the  defendant  cor- 
poration from  maintaining  and  operating 
Its  road  in  the  manner  in  which  it  is  con- 
structed across  the  complainant^s  premises. 
Complainants  will  recover  the  costs  of  boUi 
courts. 

€hrant»  J.,  concurred  with  Lon^,  <7. 

Morse*  J. :  I  think  this  case  should  be  re* 
versed,  but  I  do  not  think  that  the  law,  as 
yet,  has  been  settled  in  this  state  that  an 
electric  street  railway  is  not  an  additional 
burden  to  the  highway,  and  I  am  satisHed 
that  a  steam  railway  is  such  a  burden.  The 
injunction  should  be  granted  as  prayed. 

MeGraihy /. ,  concurred  with  Morse»  J. 

Champliiiy  Ch.  J.:  I  concur  in  the  re- 
versal upon  the  ground  stated  in  the  opinion 
of  Mr.  Juetiee  Lon^^t  but  I  do  not  concur  in 
that  part  of  the  opinion  which  states  that  it 
is  settled  law  in  this  state  that  a  street  rail- 
way, operated  by  steam  or  electricity,  is  not 
an  additional  servitude  upon  a  street  or 
highway. 

Petition  for  rehearing  and  modification  of 
opinion  denied. 
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George  JOANNIN  et  o^.,  Appti.^ 

V. 

David  OGILVIE  ei  oL,  RevpU. 

< Minn. ) 

*1.  Theire  may  be  duress  with  respect  to 
real  property  as  well  as  penonal,  so  as  to 
render  a  payment  on  aooount  of  ItinToluntarj, 
BO  that  the  money  may  be  reoovered  back. 

8.  So  held  where  a  party  filed  a  me- 
ehanies*  lien  ag^ainst  property  upon  an 
unfounded  claim  which  the  owner  paid  under 
protest,  in  order  to  clear  the  title  of  record,  so 
that  he  mlcrht  consummate  a  loan  upon  the  prop> 
erty  which  he  had  negotiated  in  order  to  raise 
money  to  pay  a  prior  overdue  mortflrage  and 
other  pressing  debts,  he  haying  no  other  avail- 
able means  of  raising  the  money. 

(Hay  80,  ISKi.) 

APPEAL  by  plaintiffs  from  a  judgment  of 
the  District  Court  for  8l.  Louis  Ck)UDty  in 
favor  of  defendants,  in  an  action  brought  to 
recover  tfae  amount  alleged  to  be  due  on  a 
promissory  note.    Afflrnud, 

Defendants  in  tibeir  answer  admitted  the 
execution  of  the  note  and  set  up  as  a  counter- 
claim that  plaintiffs  were  indebted  to  defend- 
ant, Ogilvie,  the  principal  debtor  in  the  note, 
in  a  sum  greater  than  the  amount  due  on  it,  and 
stated  as  a  ground  for  such  indebtedness  that 
O^ilvie  was  tbe  owner  of  a  lot  of  land  in  the 
City  of  Duluth,  against  which  plaintiffs  filed 
an  illegal  claim  to  a  mechanics'  lieu;  that  be- 
cause  of  the  necessity  upon  defendant  to  clear 
up  tbe  title  he  paid  tbe  amount  of  tbe  claim  and 
tbnt  therefore  be  had  a  right  to  recover  back 
tbe  amount  so  paid.  The  trial  court  made 
the  following  finding  of  facts: 

"1.  That  defendant.  David  Ogilvie,  exe- 
cuted the  note  in  words  and  figures  set  forth 
in  plaintiffs'  reply  to  defendant's  answer,  and 
that  said  note  had  tbe  signature  of  defendant, 
F.  H.  Barnard,  on  the  back  thereof,  when  re- 
ceived by  plaintiff.  And  that  no  part  of  the 
same  has  been  paid. 

"2.  That  saia  note  was  given  for  tbe  sole  and 
undivided  debt  of  the  defendant  Ogilvie  to  the 
plaintiff,  and  that  defendant,  Barnard,  received 
no  consideration  for  bis  indorsement  thereof 
and  was  in  said  transaction  merely  surety  for 
Ogilvie. 

*'3.  That  the  materials  sold  by  tbe  plaintiffs 

*Head  notes  by  Mttcheix,  J;: 


to  A.  H.  Thompson,  which  were  UBed  in  the 
contracts  of  buildings  of  defendant,  Ogilvie, 
were  sold  on  the  sole  and  individual  crrait  of 
said  A.  H.  Thompson,  to  be  resold  by  him  as 
retail  dealer,  and  with  no  understanding  ou 
plaintiffs'  part  as  to  whom  they  were  to  be 
resold  bv  said  Thompson,  or  as  to  where  they 
were  to  be  used. 

"4.  Tnat  tbe  said  materials,  furnished  by 
Thompson  to  Ogilvie,  were  sold  on  open  ac- 
counts, as  called  for,  and  at  retail,  with  no 
understanding  as  to  any  particular  price,  or 
(quantity  to  be  sold,  or  time  of  delivery,  or  plaoe 
in  which  they  were  to  be  ased,  and  same  were 
fully  paid  for  by  defendant,  Ogilvie,  prior  to 
time  of  filing  plaintiffs'  lien  statement,  and 
without  any  knowledge  on  Ogilvie's  part  of 
any  claim  of  plaintiflA  on  account  of  said 
material. 

"5.  That  A.  H.  Thompson  was  neither  con* 
tractor  nor  agent  for  defendant  Ogilvie  in  the 
furnishing  oi  any  of  said  materials. 

"6.  That  on  January  81, 1890,  plaintiffs  filed 
in  the  ofllce  of  register  of  deeds  of  St.  Louie 
county  a  lien  statement  duly  verified  claiming 
lien  against  Lots  98  and  95,  Block  47,  Duluth 
proper  third  division  for  the  said  materials  in 
the  sum  of  $682.50  and  interest  thereon  from 
November  25,  1889,  at  seven  per  cent  per 
annum,  said  lien  statement  being  fully  set  forth 
in  tbe  answer  of  defendant  herein. 

'*7.  That  on  or  about  March  19. 1890,defend- 
ant  Ogilvie  paid  to  the  plaintiffs  $698.50  for 
the  purpose  of  procuring  a  release  from  the 
said  records  of  said  lien  which  sum  was  the 
full  account  of  plaintiffs'  claim. 

''8;  That  defendant  Oirilvie  at  tbe  time  of  said 
payment  was  indebted  in  large  sums  of  money 
to  different  persons  on  notes  and  accounts 
aggregating  not  less  than  $20,000.  What  ac- 
counts were  not  due  had  been  extended  for  a 
short  time,  on  promise  of  payment  out  of  loane 
then  being  negotiated  by  Ogilvie  on  the  prop- 
erty against  which  said  lien  was  filed.  Those 
premises  were  incumbered  by  a  past  due  mort- 
gage for  $10,000,  tha  owner  of  which  was 
threatening  foreclosure  on  default  of  imme- 
diate payment. 

"Other  of  Ogilvie's  creditors  were  threaten- 
ing suit.  Ogilvie  had  no  available  means  or 
property  by  which  to  meet  these  various  de- 
mands, except  the  property  against  which  the 
said  lien  was  filed.  Prior  to  the  filing  thereof 
Ogilvie  bad  perfected  arrangements  and  exe- 
cuted mortgages  for  permanent  loans  on  said 
property  in  the  total  sum  of  $15,000,  to  be  com- 


NOTB.— Duress  by  lien  on  real  propeity. 

The  instances  in  which  duress  by  exercise  of  au- 
thority over  real  estate  Is  recogrnized  are  rare. 
One  of  the  most  common  arises  In  oases  of  tax  as- 
sessments and  Hens  for  a  collection  of  authorities 
as  to  which,  see  State  v.  Nelson,  i  L.  B.  A.  800,  and 
noU^  41  Hinn.  25.      * 

The  principal  case  prenents  a  state  of  facts  so 
peculiar  that  no  similar  decision  has  been  discov- 
ered. 

In  Gates  v.  Dundon,  4S  N.  Y.  B.  R.  660,  a  oontraot 
for  buildin jT  a  bouse  was  let  to  one  who  abandoned 
It  before  its  completion.  Persons  who  had  fur- 
nished materials  for  it  then  threatened  that  if  their 
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claims  were  not  paid  they  would  file  liens  against 
the  building  and  that  if  they  did  soothers  would  do 
the  same  which  would  embarrass  the  owner  in  pro- 
curing money  to  finish  it.  He  therefore  gave  his 
note  for  the  amount  of  the  claim  which  in  fact  in- 
''luded  materials  used  in  other  buildings.  When 
suit  was  brought  on  the  note  a  verdict  was  re- 
turned for  defendant  on  the  ground  that  the  note 
was  procured  by  duress  and  on  appeal  this  verdict 
was  permitted  to  stand. 

For  noie»  on  what  constitutes  dure68,see  Shattuok 
V.  Watson  (Ark.)  7  L.  R.  A.  551:  De  La  Cuesta  v.  In- 
surance Co.  of  North  America  (Pa.)  9  L.  B.  A.  63L 

H.  P.  F. 


1888. 
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'  pleted  when  tlUe  to  the  property  appeared 
dear  of  incumbrance.  Of  these  snma  only 
82,000  had  been  advanced  thereon  and  further 
gama  were  refused  to  defendant  until  and 
unless  the  plaintiffs'  Hen  should  first  be  cleared 
from  the  records.  Defendant  could  not  get  the 
money  anywhere  else.  These  permanent  loans 
were  the  only  available  resources  defendant 
had  with  which  to  meet  his  said  obligations  and 
avoid  suits  and  forecloaures  of  his  property. 

''9.  Defendant,  Ogilvie,  protested  to  plain- 
tiffs agaiDst  the  payment  of  their  claim  as  un- 
Jiust,  illegal,  and  groundless,  and  demanded  re- 
ease  of  (heir  lien  as  aforesaid,  and  plaintiffs 
refused  to  release  same  unless  their  claim  was 
first  paid  in  full.  Defendant  never  admitting 
the  iustice  of  plaintiffs'  claim,  but  solely  to 
avoid  greater  and  threatened  losses  to  his  prop- 
erty interests,  and  serious  financial  injury  to 
himself  .paid  the  same. 

*40.  !PlaiDtiff»  knew  t)efore  filing  their  lien 
statement  that  Ogilvie  was  negotiating  loans 
on  said  property,  and  that  the  same  were  not 
at  that  time  completed,  and  that  Osilvie  could 
not  complete  the  same  while  their  lien  was  of 
record  or  without  payment  thereof. 

"11.  That  as  security  for  the  payment  of  the 
said  note  of  defendant  to  plaintiffs,  defendant 
Ogilvie  transferred  to  plaintiffs  thirty  shares 
of  the  capital  stock  of  the  Northwestern  In- 
vestment Company,  certificate  No.  287,  dated 
March  25,  1891,  and  same  is  held  by  plaintiffs 
and  is  of  the  value  of  three  hundred  (800) 
dollars. 

"That  defendant  Ogilvie  otherwise  trans- 
ferred to  plaintiffs  two  shares  of  the  capital 
stock  of  the  St.  Louis  Investment  Company, 
dated  May  28th,  1891,  as  security  for  payment 
of  said  note,  and  said  stock  is  held  by  plamtjffs, 
and  is  of  the  value  of  two  hundred(200)  dolla\^." 

As  conclusions  of  law  the  court  finds: 

"1.  That  plaintiffs'  said  claim  of  lien  against 
loU  98  and  95,  block  47,  Duluth  Proper,  third 
division,  as  in  answer  set  forth,  was  invalid, 
and  that  they  had  no  just  or  legal  claim  against 
defendant,  Ogilvie,  or  his  properly. 

"2.  That  the  payment  of  plaintiffs'  claim  by 
defendant  Ogilvie,  was  made  under  such  stress 
and  necessity  as  amounted  to  compulsion  and 
made  it  involuntary,  and  that  he  is  entitled  to 
recover  back  the  money  so  paid,  and  to  ofilset 
against  plaintiffs'  claim  on  their  note,  the  said 
sum  of  $698.50,  with  interest  thereon  of  seven 
per  ( ent  per  annum  from  March  19tb.  1890,  and 
to  have  a  judgment  agaiust  plaintiffs  for  the 
sum  of  two  hundred  and  sixty-four  dollars, 
being  the  balance  due  after  deducting  the 
amount  due  on  said  note.  Also  for  his  costs 
and  disbursements  in  this  action,  and  for  the 
canrellution  of  said  note  and  the  assignment 
and  delivery  to  defendant, Ogilvie, of  said  stock, 
or  for  its  value  if  not  delivered  on  demand. 

*'8.  Defendant,  Bernard,  is  entitled  to  judg- 
ment against  plaintiffs  dismissing  their  action 
against  him,  and  for  his  disbursements  herein. 

"Let  judgment  be  entered  accordingly." 

Messrs.  John  H.  Brif^ham  and  H«  P. 
Qreene  for  appellants. 

Mr,  J.  B.  Richards  for  respondents. 

Mitchell*  J,,  delivered  the  opinion  of  the 
court: 

The  findings  in  this  case  are  so  specific  as  to 
16  L.  R.  A. 


constitute  a  sufficient  statement  of  the  facta, 
and  an  examination  of  the  record  satisfies  us 
that,  on  all  material  points,  they  are  fully  jua* 
tified  by  the  evidence.  That  plaintiffs'  claim 
of  a  lien  on  the  land  of  the  defendant  Ogilvie 
was  wholly  unfounded  is  conceded.  SerrP' 
man  v.  Jones,  48  Minn.  29.  Therefore  the 
only^  question  is  whether  the  payment  of  the 
claim  was  voluntary,  or  whether  it  was  made 
under  such  compulsion  or  constraint  that  it  is 
to  be  deemed  in  law  involuntary,  so  that  the 
money  mAj  be  recovered  back.  In  examining 
the  authorities  upon  the  question  as  to  what 
pressure  or  constraint  amounts  to  duress  justi- 
fying the  avoiding  of  contracts  made,  or  the 
recovery  back  of  money  paid,  under  its  influ- 
ence, one  is  forcibly  impressed  with  the  ex- 
treme narrowness  of  the  old  common-law  rule 
on  the  one  hand,  and  with  the  great  liberality 
of  the  equity  rule  on  the  other.  At  common 
law,  ''duress'*  meant  only  duress  of  the  per- 
son, and  nothing  short  of  such  duress,  amount- 
ing to  a  reasonable  apprehension  of  imminent 
danger  to  life,  limb,  or  liberty,  was  sufficient 
to  avoid  a  contract,  or  to  enable  a  partv  to  re- 
cover back  money  paid.  But  courts  of  equity 
would  unhesitatingly  set  aside  contracts  when* 
ever  there  was  imposition  or  oppression,  or 
whenever  the  extreme  necessity  oi  the  party 
was  such  as  to  overcome  his  free  agency.  The 
courts  of  law,  however,  gradually  extended 
the  doctrine  so  as  to  recognize  duress  of  prop- 
erty as  a  sort  of  moral  duress,  which  might, 
equally  with  duress  of  the  person,  constitute  a 
defense  to  a  contract  induced  thereby,  or  en- 
title a  party  to  recover  back  money  paid  under 
its  influence.  And  the  modem  authorities 
generally  hold  that  such  pressure  or  constraint 
as  compels  a  man  to  ^o  against  his  will,  and 
virtually  takes  away  his  free  agency,  and  de- 
stroys the  power  of  refusing  to  comply  with 
the  unlawful  demand  of  another,  will  consti- 
tute duress,  irrespective  of  the  manifestation 
or  apprehension  of  physical  force.  The  rule  is 
that  money  paid  voluntarily,  with  full  knowl- 
edge of  the  facts,  cannot  be  recovered  back. 
If  a  man  chooses  to  give  away  his  money,  or 
to  take  his  chances  whether  he  is  giving  it 
away  or  not,  he  cannot  afterwards  change  his 
mina;  but  it  is  open  to  him  to  show  that  he 
supposed  the  facts  to  be  otherwise,  or  that  he 
really  had  no  choice.    Pollock,  Cont.  556, 

In  Farrjusson  v.  Winslow,  34  Minn.  884,  this 
court  held  that  "when  one  in  order  to  recover 
possession  of  his  personal  property  from  an- 
other, who  unjustly  detains  it,  is  compelled  to 
pay  money  which  is  demanded  as  a  condition 
of  delivery,  such  payment,  when  made  under 
protest,  is  deemed  to  have  been  made  compul- 
sorily  or  under  duress,  and  may  be  recovered 
back,  at  least  when  such  detention  is  attended 
with  circumstances  of  hardship  or  of  serious 
inconvenience  to  the  owner." 

Again,  in  De  Qraff  v.  Bamsey  County,  46 
Minn.  819,  it  was  said:  "There  is  a  class  of 
cases  where,  although  there  be  a  legal  remedy, 
a  person's  situation,  or  the  situation  of  his 
property,  is  such  that  the  legal  remedy  would 
not  be  adequate  to  protect  him  from  irrepara- 
ble prejudice;  where  the  circumstances  and  the 
necessity  to  protect  himself  or  his  property 
otherwise  than  by  resort  to  the  legal  remedy 
may  operate  as  a  stress  or  coercion  upon  him  * 
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to  comply  with  the  illegal  demand.  In  such 
cases  hu  a^t  will  be  deemed  to  have  been  done 
under  duress,  and  not  of  his  free  will." 

Farguswn  v.  WinsUno,  supra;  State  v.  Nd- 
ton,  41  Minn.  25,  4  L.  R  A.  800,  and  MearkU 
Y.  Hennepin  County,  44  Minn.  646,— are  in- 
stances where  the  danger  of  irreparable  or  seri- 
ous prejudice  was  considered  so  great  and  the 
legal  remedy  so  inadequate  as  to  practical!  7 
leave  the  party  no  choice  but  to  comply  with 
the  illegal  demand,  and  hence  to  render  the 
payment  involuntary.  It  may  be  stated 
generally  that  whenever  the  demandant  is  in 
position  to  seize  or  detain  the  property  of  him 
against  whom  the  claim  is  made  without  a  re- 
soit  to  judicial  proceedings,  in  which  the  part^ 
may  plead,  offer  proof,  and  contest  the  validi- 
ty of  the  claim,  payment  under  protest,  to  re- 
cover or  retain  the  property,  will  be  considered 
as  made  under  compulsion,  and  the  money  can 
be  recovered  back,  at  least  where  a  failure  to 
get  or  retain  immediate  possession  and  control 
of  the  property  would  be  attended  with  seri- 
ous loss  or  great  inconvenience.  Ocean  ic  Steam 
Nav,  Co.  y.  Tappan,  16  Blatchf.  297. 

Ab  was  said  as  long  ago  as  Astley  v.  Bey- 
nolds,  2  Strang,  916,  "plaintiff  might  have 
such  an  immediate  want  of  hiB  goods  that  an 
action  of  trover  would  not  do  his  business. 
Where  the  rule  volenti  non  fit  ir^uria  is  ap- 
plied, it  must  be  when  the  party  has  his  free- 
dom of  exercisine  hia  will,  which  this  man  had 
not.  We  must  take  it  he  paid  the  money  re- 
lying on  his  legal  remedy  to  get  it  back 
again." 

It  has  been  said  that,  to  constitute  a  pay- 
ment under  duress,  "ttiere  must  be  some  actu- 
al or  threatened  exercise  of  power  possessed, 
or  supposed  to  be  possessed,  by  the  party  ex- 
acting or  receiving  the  payment,  over  the 
person  or  property  of  the  party  making  the 
payment,  from  which  the  latter  has  no  other 
means  of  immediate  relief  than  by  advancing 
the  money."  Brumagitn  v.  TiUinghast,  18 
Cal.  266;  liadieh  v.  Hutcfiine,  96  U.  8.  210,  24 
L.  ed.  409.  Beyond  these  and  similar  state^ 
ments  of  general  principles,  the  courts  have  not 
attempted  to  lay  down  any  definite  and  exact 
rule  of  universal  application  by  which  to  de- 
termine whether  a  payment  is  voluntary  or  in- 
voluntary. From  the  very  nature  of  the  sub- 
ject, this  cannot  be  done,  as  each  case  must 
depend  somewhat  upon  its  own  peculiar  facts. 
The  real  and  ultimate  fact  to  be  determined  in 
every  case  is  whether  or  not  the  party  really 
had  a  choice, — whether  ''he  had  his  freedom 
of  exercising  his  will."  The  courts,  however, 
by  a  gjradual  process  of  judicial  exclusion  and 
inclusion,  have  arranged  certain  classes  of 
cases  on  one  or  the  other  side  of  the  line.  For 
example,  payment  of  an  illegal  tax,  in  order  to 
prevent  issuing  a  warrant  of  distress  in  the 
nature  of  an  execution,  and  upon  which  the 
party  has  no  day  in  court  or  opportunity  to  de- 
fend, is  held  not  voluntary.  Such  were  the 
cases  of  Dakota  County  Oomrt,  v.  Parker,  7 
Minn.  267  (Gil.  207),  and  Preston  v.  Boston,  12 
Pick.  7.  So,  also,  the  payment  of  an  illegal 
demand  in  order  to  obtain  possession  of  per- 
sonal property  detained  otherwise  than  by  ju- 
dicial process,  and  where  the  immediate  want 
of  the  property  was  so  urgent  that  an  action  of 
replevin  "womd  not  do  the  owner's  business." 
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Such  was  the  case  of  Fargumon  t.  WinsUns, 
supra.  Also  the  payment  of  an  illegal  tax  in 
order  to  get  a  deed  on  record,  aa  in  uie  case  of 
State  V.  Nelson,  supra;  or  the  payment  of  il- 
legal fees  in  order  to  secure  the  exercise  of  its 
jurisdiction  by  the  probate  court  in  the  admin- 
istration and  settlement  of  an  estate,  where  the 
delay  was  liable  to  result  in  serious  loss,  as  in 
the  case  of  Mearkle  ▼.  Hennepin  County,  supra. 
On  the  other  hand,  it  is  well  settled  that  the 
mere  refusal  of  a  party  to  pay  a  debt  or  toper- 
form  a  contract  is  not  duress,  so  as  to  avoid  a 
contract  procured  by  means  of  such  refusal, 
although  the  other  party  was  influenced  in  en- 
tering into  it  bv  his  financial  necessities.  Such 
was  the  case  of  Cable  v.  Foley,  45  Minn.  421; 
also  AfiUer  v.  MiU&r,  68  Pa.  486;  HadkUy  v. 
Headley,  46  Mich.  669;  Qoebei  v.  lAnn,  47 
Mich.  489,  41  Am.  Rep.  728,  and  Silliman  v. 
United  States,  101  U.  8.  465,  26  L.  ed.  987.— 
cited  by  plaintiff,  it  will  be  noted  that  in  the 
last  case  referred  to  the  party  entered  into  the 
new  contract,  not  for  the  purpose  of  obtaining 
possession  oi  his  property  (the  barges^,  but  to 
secure  payment  of  money  due  him  from  the 
government.  So,  also,  the  fact  that  a  lawsuit 
is  threatened  or  property  has  been  seized  on 
legal  process  in  judicial  proceeding  to  enforce 
an  illegal  demand  will  not  render  its  payment 
compulsory,  at  least  in  the  absence  of  fraud 
on  the  part  of  the  demandant  in  resorting  to 
legal  process  for  the  purpose  of  extorting  pay- 
ment of  a  claim  which  he  knows  to  be  unjust. 
The  ground  upon  which  this  doctrine  rests  is 
that  the  party  has  an  opportunity  to  plead  and 
test  the  legality  of  the  claim  in  the  very  pro- 
ceedings in  which  his  property  is  seized.  Un- 
der this  class  fall  the  ibllowing  cases  cited  by 
plaintiffs:  Fifrbes  v.  Appleton,  6  Gush.  116; 
oenson  y.  Monroe,  7  Cush.  125,  64  Am.  Dec. 
716;  Taylor  v.  Board  of  Health,  81  Pa.  78; 
Oceanic  Steam  Nav,  Co.  v.  Tappan,  supra. 
Also  the  payment  of  an  illegal  license  to  follow 
a  particular  business,  where  the  puTtj  could 
not  have  been  subjected  to  any  penalties  with- 
out judicial  proceedings  to  enforce  them,  in 
which  he  would  have  an  opportunity  to  contest 
the  legality  of  the  license,  or  where  the  license 
was  exacted  for  a  business  the  pursuit  of  which 
was  not  a  natural  right,  but  a  mere  privilege, 
which  might  be  granted  or  withheld,  at  the  op- 
tion of  the  state.  To  this  class  t>elong  the  fol- 
lowing cases  cited  by  plaintiffs:  Cook  ▼.  Bos- 
ton, 9  Allen,  893;  Emery  v.  LoweU,  127  Mass. 
138;  Mays  v.  Cincinnati,  1  Ohio  St.  268;  Cus- 
tin  V.  Viroqua,'^!  Wis.  814.  The  same  has 
been  held  as  to  money  paid  under  threats  of 
distress  for  rent,  in  the  absence  of  fraud  or  any 
other  fact,  except  that  no  rent  was  due.  The 
theory  seems  to  be  that  the  party's  remedy  is 
to  replevin,  and  try  the  question  of  liability  at 
law.  Such  was  the  case  of  CotweU  ▼.  Peden^  8 
Watts,  827,  also  cited  by  plaintiffs. 

But  all  these  cases  in  which  the  payment 
was  held  voluntary  are  clearlv  distinguishable 
from  the  case  at  bar.  The  distinguishing  and 
ruling  fact  in  this  case  was  the  active  interfer- 
ence of  plaintiffs  with  defendant's  property  by 
filing  the  claim  for  a  lien,  which  effectually 
prevented  the  defendant  from  using  it  for  the 
purposes  for  which  he  had  immediate  and  im- 
perative need.  It  was  this  active  interferenca 
with  the  property,  and  not  the  neoesaitoua 
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flnaDclal  condition  of  the  defendant,  which 
oonfltitnted  the  controlling  fact.  The  latter 
was  only  one,  and  by  no  means  the  most  im- 
portant, of  the  circumstances  in  the  case. 
Counsel  for  plaintiffs  seems  to  assame  that  the 
filing  of  the  daim  for  a  lien  was  (he  commence- 
ment of  a  lodicial  proceeding  for  its  enforce- 
ment, and  therefore,  within  the  doctrine  of 
cases  cited  by  him,  that  the  subsequent  pay- 
ment of  the  claim  was  Yoluntary.  because  de- 
fendant might  have  interposed  his  defense  in 
these  proceedings.  But  this  is  clearly  wrong. 
Filing  a  lien  is  in  co  sense  the  commencement 
of  judicial  proceedings.  The  only  remedies 
open  to  defendant  were  either  to  commence  a 
suit  himself  to  determine  the  validity  of  plain- 
tiffs' claim,  or  wait,  perhaps  a  year,  until  the 
latter  should  commence  a  suit  to  enforce  it. 
But  with  a  large  indebtedness  hanging  over 
him,  an  overdue  mortgage  on  this  very  prop- 
erty upon  which  foreclosure  was  threatened, 
wiib  no  means  to  pay  except  money  which  he 
had  arranged  to  borrow  on  a  new  mortgage 
which  he  had  executed  on  this  same  property, 
$13,000  of  which  was  withheld  and  could  not 
be  obtained  until  plaintiffs'  claim  of  lien  had 
been  discbarired  of  record,  it  is  very  evident 
that  neither  of  the  remedies  suggested  "would 
do  defendant's  business."  He  was  so  situated 
that  he  could  neither  go  backward  nor  for- 
ward. He  had  practically  no  choice  but  to 
submit  to  plaintiffs'  demand.  Had  it  been 
goods  and  chattels  which  plaintiffs  had  with- 
held under  like  circumstances,  there  would  be 
no  doubt,  under  the  doctrine  of  Farguwin  v. 
Whitlow,  mpra,  but  that  the  payment  would 
be  held  to  have  been  made  under  duress.  But 
while  filing  the  lien  did  not  interfere  with  de- 
fendant's possession  of  the  land,  yet  it  as  ef- 
fectually aeprived  him  of  the  use  of  it  for  the 
Snrposes  for  which  he  needed  it  as  would  with- 
olding  the  possession  of  chattel  propertv.  It 
ha^*  been  sometimes  said  that  there  can  be  no 
such  thing  as  duress  with  respect  to  real  prop- 
erty, so  as  to  render  a  payment  of  mooey  on 
account  of  it  involuntaij.  But  this  is  not  sus- 
tained by  either  principle  or  authority.  In 
view  of  the  immovable  character  of  real  prop- 
erty, duress  with  respect  to  it  is  not  likely  to 
occur  as  often  as  with  respect  to  goods  and 
chattels.  But  the  question  in  all  cases  is,  Was 
the  payment  voluntary?  and  for  the  purpose 
of  determining  that  question  there  is  no  differ- 
ence whether  the  duress  be  of  goods  and  chat- 
tels, or  of  real  properly,  or  of  the  person. 
Frater  y.  Pendlebury,  81  L.  J.  C.  P.  1;  Pern- 
berion  y.  WHiamt,  87  Ul.  16;  Chie  y.  Phipp$, 
7  Man.  &  G.  686;  White  v.  Hitman,  84  Pa. 
148;  ^tats  v.  Neison,  9upra.  Considerable 
stress  is  placed  upon  defendant's  silence  and 
apparent  acquiescence  for  a  considerable  time 
after  be  paid  plainiiffs'  claim.  This  mie^ht 
have  some  bearing  upon  the  question  whether 
the  payment  was  voluntary  or  involuntary; 
but  if  it  WHS  in  fact  the  laitc'r,  and  a  cause  of 
action  to  recover  hnrk  tbe  money  accrued  to 
defendant,  it  would  \)e  neither  waived  nor 
barred  by  his  8iil)se({Uoni  siieuoe  or  delay  in 
asserting  his  rii^ht  of  actiou. 
Judgment  ajii  tntd. 

le  L.  R.  A. 


Frederick  W.  8TEE0,  Beipi., 

ST.  PAUL  CITY  R.  CO.,  Appt. 
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vrho  control  the  moveineiits  of  its  ears 
are  boduid  to  use  doe  eare  in  Btartlncr  the 
same  so  as  to  allow  passenffers  a  reasonable 
opportunity  to  get  safely  on  board,  regard  beinff 
had  to  the  chnoumstanceB  of  eaob  ease. 

8.   Eridenoe  held  wilBHent  to  warrant 
the  sabmlMdon  of  the  case  to  the  Jnrjr 

and  to  sustain  the  verdict  rendered. 

(June  10, 18BS. 

APPEAL  by  defendant  from  an  order  of  the 
District  Court  for  Ramsey  County  over- 
ruling its  motion  for  a  new  trial  after  verdict 
in  favor  of  plaintiff  in  an  action  brought  to 
recover  damages  for  pei'sonal  injuries  alleged 
to  have  been  caused  by  the  negligence  of 
defendant's  servants.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr,  S.euryJm  Horn  for  appellant. 

Mr.  O.  E.  Holman*  for  respondent: 

As  a  carrier  of  passengers  for  hire  the  d^ 
fendant  was  bound  to  exercise  the  highest 
degree  of  care  and  diligence  consistent  with 
the  nature  of  his  undertaking,  and  it  is  re- 
sponsible for  the  slightest  neglect. 

Smith  V.  8t,  Paul  City  R.  Co.  82  Minn.  2. 

A  carrier  must  allow  his  passengers  a  rea- 
sonable time  in  which  to  ^t  on  and  off;  and  a 
person  who  is  feeble  or  infirm  is  entitled  to 
more  than  the  ordinary  time  for  this  purpose, 
taking  into  account  also  the  distance  and  other 
difficulties  of  access  to  the  vehicle.  As  soon 
as  a  passenger  has  fairly  entered  the  vehicle 
the  carrier  may  start,  without  waiting  for  him 
to  reach  a  seat,  unless  there  is  some  special 
reason  for  doing  so,  as  in  the  case  of  a  weak  or 
lame  person,  or  of  a  passenger  on  the  outside 
of  a  coach.  The  carrier  must  also  use  pru- 
dence in  starting,  and  not  set  off  with  a  sud* 
den  and  violent  Jerk. 

2  Shearm.  &  Kedf.  Keg.  4th  ed.  §  608. 

The  instruction  was  proper. 

2  Shearm.  &Redf.  Keg.  §§608.  630;  JVu^off 
V.  Sixth  Ate.  R,  Co,  88  N.  Y.  181. 07  Am.  Dec. 
780;  Bueher  v.  ^'ew  Y&rk  Gent.  dbB.TlR.  Co. 
98  N.  Y.  128;  Bppendorf  ▼.  Brooklyn  City  S 
N.  B,  Co.  69  N.  Y.  196.  25  Am.  Rep.  171. 

Vanderburgh*  «7.,  delivered  the  opinion 
of  the  court: 

This  action  is  for  damages  for  the  alleged 
negligent  management  of  a  street- car,  by  rea- 
son of  which  plaintiff  claims  to  have  suffered 
personal  injuries.  The  accident  occured  while 
the  plaintiff  was  in  the  act  of  getting  on,  or 

iust  after  he  had  got  on,  to  the  car,  ana  before 
ke  had  taken  his  seat,  and  he  claims  that  he 

*Head  notes  by  Vandebbuboh,  J, 

Nora.— As  to  duty  to  see  that  passenger  reaches 
a  place  of  safety  before  startlDg  street- car«  see 
Akenloot  v.  Second  Ave.  R.  Go.  (N.  Y.)  16  L.  R.  A* 
488. 
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was  throwD  off,  or  caused  to  slip  off,  the  car, 
by  a  sudden  and  premature  moyement  of  the 
car  caused  by  the  carelessness  of  defendant's 
servants  in  charee  of  it  The  accident  oc- 
curred on  the  Selby  avenue  cable  line  in  the 
city  of  St.  Paul,  and  on  the  "grip  car,"  with 
which  was  connected  a  passenger  coach  or 
"trailer."  The  grip  car  in  oueslion  was  pro- 
Tided  with  a  step  or  foot-boara  running  length- 
wise of  the  car,  by  means  of  which  passengers 
could  reach  the  platform  at  each  end  of  the 
car  or  the  seats  between.  On  this  occasion  the 
plaintiff  attempted  to  reach  the  platform  upon 
the  front  end  of  the  car,  so  as  to  take  an  empty 
seat  there.  The  plaintiff's  hands  were  both 
incumbered  with  packages,  and  his  testimony 
shows  that  as  soon  as  he  stepped  upon  the  foot- 
board the  car  started,  and,  feeling  his  footing 
insecure,  he  hastily  laid  down' the  packages  on 
the  platform  and  caught  hold  of  the  front  post 
of  the  grip  car,  when,  through  a  sudden  jerk 
of  the  car,  he  lost  his  balance  and  slipped  off, 
and  was  dragged  a  short  distance  along  the 
side  of  the  car,  whereby  he  received  the 
injuries  complained  of.  The  plaintiff  testifies 
that  he  did  not  have  an  opportunity  to  reach 
the  platform  before  the  car  started,  and  he  was 
unable  to  save  himself  from  falling  off.  He  is 
substantiated  in  the  main  by  other  witnesses; 
but  witnesses  on  the  part  of  the  defendant, 
who  observed  the  accident,  testify  to  a  differ- 
ent state  of  facts,  and  their  evidence  is  in 
sharp  conflict  with  that  of  the  plaintiff,  and 
tended  to  prove  that  the  plaintiff  had  actually 
reached  the  platform,  and,  after  the  car  was  in 
motion,  of  his  own  accord  stepped  down  upon 
the  foot-board  to  arrange  his  tools,  and  while 
so  doing  slipped  and  ^11  off.  The  question 
whether  the  car  was  started  up  before  the 
plaintiff  had  time  to  get  safely  on  board  the 
car  was  then  one  for  the  jury.  It  appears  that 
the  conductor  and  the  "gnpman  who  had 
control  of  the  movements  of  the  train  observed 
plaintiff  before  and  while  he  was  getting  on, 
and  knew  the  circumstances  attending  his 
attempt  to  board  the  car,  and  the  fact  that  his 
hands  were  full.  The  question  whether  they 
exercised  due  care  in  starting  and  handling  the 
cars  to  assure  his  safety  was  one  for  the  jury. 
This  disposes  of  the  first  and  most  important 
assignment  of  error. 


The  counsel  for  defendant  asked  the  court 
to  charge  the  jury  that  passengers  riding  on 
the  phitforms  or  steps  of  a  street-car  assume 
the  additional  risk  or  any  accident  therefrom. 
There  was  no  prejudicial  error  in  the  court's 
refusal  to  give  the  instruction  as  asked,  be- 
cause the  court  had  already  clearly  charged 
the  jury  on  the  subject,  and  the  instruction 
given  was  specially  pertinent  to  the  evidence 
presented  to  the  jury.  The  instruction  also 
asked,  that  the  sudden  movement  or  "jerk"  of 
a  street-car  in  starting  was  not  negligence  if  it 
necessarily  resulted  from  the  appuance  of  the 
grip,  had  no  basis  in  the  eviaenoe,  as  there 
was  no  evidence  tending  to  show  that  it  wa» 
necessary  or  usual,  and  defendant's  witnesses 
denied  that  it  in  fact  took  place  in  this  instance. 

The  court  also  instructed  the  jury  that  **  the 
trainmen  were  bound  to  allow  plaintiff  a  rea- 
sonable time  to  get  safely  upon  the  car,  and» 
the  plaintiff  having  packages  in  his  hands, 
they  were  bound  to  conduct  themselves  in 
starting  the  train  in  reference  to  that  fact. 
These  trains  are  not,  of  course,  ordinarily 
expected  to  make  long  stops.  But  if  any- 
thing is  apparent  in  the  condition  of  the  pas- 
senger, so  that  he  would  be  likely  to  be  thrown 
or  injured  by  a  motion  of  the  car,  then  proper 
regard  for  his  safety  might  require  a  train 
to  be  held  in  position  to  avoid  ft.  Care  and 
negligence,  in  any  case,  depend  upon  the  cir- 
cumstances of  the  particular  case.  The  care, 
both  by  the  plaintiff  and  defendant,  must  de- 
pend largely  upon  the  circumstances."  There 
was  no  error  in  the  instruction  as  given.  The 
defendant,  as  a  common  carrier,  was  legally 
oblige  to  exercise  extreme  diligence  and  care, 
and  was  bound  to  allow  the  plaintiff  a  reason- 
able time  and  opportunity  to  get  safely  on 
board,  and  it  was  negligence  to  start  the  train 
sooner.  The  fact  that  his  movements  were 
somewhat  incumbered  by  packages  in  his 
hands  might  reasonably  require  more  delay 
and  care  in  starting  the  train  in  order  to  assure 
his  safety,  as  in  the  case  oi  aged  or  infirm 
persons.  2  Shearm.  &  Redf.  Neg.  §  508.  No 
further  questions  in  the  case  require  to  be 
noticed. 

Order  affirmed. 
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*Tlie  Aet  of  April  16,1 889  (Rev.  Stat.  S  261a). 
requiring  **every  oorporation  or  oompany  oper- 

*Head  note  by  the  Coubt. 


ating  a  railroad  or  any  part  of  a  railroad  within 
this  state,"  to  pay  to  the  oommissioDer  of  raiJroads 
and  teleflrraphs  a  **fee**  of  $1  per  mile  for  each 
mile  of  track  operated  by  It  within  this  state, 
contravenes  sections  2  and  6  of  article  12  of  the 
(}on8tltution  of  this  state. 

(March  2, 1882.) 

ERROR  to  the  Circuit  Courl  for  Franklin 
County  to  review  a  judgment  affirming  a 
judgment  of  the  Court  of  Common  Pleas,  in 


NoTB.— OorwtttKtionalitv  of  lotos  etiairgina  the  ex- 
pcnse  of  police  regviatioru  on  the  buHnesa  to  be 
reouUUed, 

A  very  recent  decision  of  the  United  States  8u- 
16  U  R  A. 


preme  Court  decides  that  electric  companies  are 
not  deprived  of  due  process  of  law  by  requiring 
them  to  pay  the  salaries  of  the  sub-way  com  mis* 
Bioners  as  provided  in  the  New  York  statutes,  and 
that  such  a  requirement  does  not  violate  the  14th 


See  i\Uo  27  L.  R.  A.  710. 
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favor  of  the  state  in  a  proceeding  broaght  to 
compel  payment  by  defendant  of  certain  stat- 
utory fees.    Bewned, 

Statement  by  Bradbury.  /..* 

On  May  1, 1890,  the  state  of  Ohio  by  its  at- 
torney-general, in  an  action  theretofore  begun 
«nd  then  pending  in  the  court  of  common 
pieas  of  Franklin  county,  filed  the  following 
amended  petition: 

"The  plaintiff  says:  That  the  defendant  is 
«  corporation  duly  incorporated  under  the 
laws  of  the  state  of  Ohio,  havinff  its  i)rincipal 
office  in  the  city  of  Ck>iumbus,  In  said  state, 
and  that  on  the  first  day  of  September,  1889, 
it  operated  two  hundred  and  seventy-four  and 
fiizty-tbree  hundredths  (27468)  miles  of  rail- 
road within  the  state  of  Ohio. 

"That  on  the  16th  day  of  October,  1889,  said 
defendant  filed  its  annual  report,  duly  verified, 
for  the  year  ending  on  the  80th  day  of  June, 
18{<9,  in  the  office  of  the  commissioner  of  rail- 
roads for  this  state. 

"That  it  was  the  duty  of  the  defendant  to 
faave  filed  said  report  on  the  first  day  of  Sep- 
tember, 1889,  and  to  have  paid  on  that  day  to 
the  commissioner  of  railroads,  a  fee  of  one  dol- 
lar ($1)  per  mile  for  each  mile  of  track  operated 
by  it  within  the  state  of  Ohio;  but  that  the  de- 
fendant failed  and  refused,  and  still  fails  and 
refuses,  to  make  said  payment,  or  any  part 
thereof, to  the  commissioner  or  anyone  for  him. 

"Plaintiff  says  that  by  reason  of  the  failure 
of  the  defendant  to  make  said  payment,  or  any 
part  thereof,  there  is  due  it  from  the  defendant 
the  sum  of  $274.68,  for  which  it  asks  judg- 
ment, with  interest  from  the  first  day  of  Sep- 
tember, 1889. 

"David  K.  Watson,  Attorney- General." 

To  this  amended  petition  a  demurrer  was  in- 
terposed by  the  railway  company  which  was 
overruled  by  the  court,  and  the  railway  com- 
pany not  desiring  to  plead  further,  a  juagment 
was  rendered  against  it  for  the  amount  claimed 
with  interest,  which  judgment  was  affirmed 
by  the  circuit  court  in  a  proceeding  brought 
in  that  court  by  the  rail  way  company  to  obtain 
its  reversal;  whereupon  the  present  proceed- 
ings were  begun  in  this  court  to  reverse  the 
Judgment  of  both  of  said  courts. 

Mes9rs.  Wataon,  Burr  A  Livesay  and 
^.  H.  Collins  for  plaintiff  in  error. 

Mr,  David  K.  Watson*  AttyQen.^  for 
defendant  in  error. 

Bradbury,  J.,  delivered  the  opinion  of  the 
court: 

The  constitutionality  of  the  Act  of  the  Gen- 
eral Assembly  of  the  state  of  Ohio,  passed 


April  15,  1889(86  Ohio  Laws,  851),  is  involved 
in  the  determination  of  the  case.  That  Act 
reads  as  follows: 

"Section  1.  Be  it  enacted  hy  the  General  Ah 
mmhly  of  the  etate  of  Ohio,  That  section  251  of 
the  Revised  Statutes  be  supplemented  as  fol- 
lows:" 

"Sec.  251a.  At  the  time  of  filing  the  report 
required  by  section  251,  every  corporation  or 
company  operating  a  railroad,  or  any  part  of 
a  railroad,  within  this  state,  shall  pay  to  the 
commissioner  a  fee  of  $1  per  mile  for  each 
mile  of  track,  whether  main,  branch,  double 
or  side  track,  operated  by  them  within  this 
state.  Any  corporation  or  company  failing  to 
pay  such  fee  at  the  time  prescribed  shall  for- 
feit and  pay  a  sum  of  not  less  than  $1,000  and 
not  more  than*  $5,000.  All  fees  received  by 
the  commissioner  under  this  section  shall  be 
paid  bv  him  into  the  state  treasury,  upon  an 
order  from  the  auditor  of  state." 

Section  251,  Revised  Statutes,  to  which  the 
section  above  quoted  is  supplementary,  re- 
quires the  president,  etc.,  of  any  railroad  situ- 
ate in  whole  or  in  part  within  this  state,  to  file 
in  the  office  of  the  commissioner  of  railroads 
and  telegraphs,  a  report  containing  a  minute 
and  elaborate  account  of  its  business  and  trans- 
actions for  the  preceding  year. 

The  constitutionality  of  the  section  imposing 
a  fee  of  $1  per  mile  of  track,  is  assailed  on  two 
distinct  grounds:  (I)  That  it  contravenes  sec- 
tion 2,  article  12,  of  the  Constitution  of  this 
state,  which  provides  that  "laws  shall  be 
passed,  taxing  ty  a  uniform  rule,  all  moneys, 
credits,  investments  .  .  .  and  also  all  real 
and  personal  property,  according  to  its  value  in 
money.  .  .  ."  (2)  That  it  violates  sec- 
tion 5  of  the  same  article  (12)  which  provides 
that  "no  tax  shaU  be  levieid,  except  in  pursu- 
ance of  law;  and  every  law  imposing  a  tax 
shall  state,  distinctly,  the  object  of  the  same, 
to  which  only  it  shall  be  applied." 

If  this  exaction  from  railroad  companies  im- 
posed according  to  trackage,  is  a  tax,  within 
the  meaning  of  the  Constitution,  then  it  falls 
within  the  inhibition  of  both  of  those  sections 
of  our  Constitution.  Within  the  inhibition  of 
section  2,  because  the  railway  property,  in- 
cluding tracks,  within  the  state,  is  taxed  bj 
the  general  taxing  laws  of  the  state,  at  its  true 
value  in  money,  and  the  tracks  of  a  railroad, 
being  part  of  its  property,  is  subjected  to  a 
burden  not  Imposed  upon  any  other  property 
within  the  state,  and  not  imposed  "according 
to  its  true  value  in  money;"  and  within  the  in- 
hibition of  section  5,  because  it  fails  to  state 
the  object  for  which  the  tax  is  levied.  The 
question  of  the  constitutionality  of  the  section. 


Amendment  of  the  United  States  Constitution. 
People  V.  Squire,  145  IT.  S.  ITS,  86  L.  ed.  066. 

This  was  anaffirmanoeof  the  decision  of  the  New 
York  Court  of  Appeals  in  10  Cent.  Bep.  437, 107  N.  7. 

So  it  was  held  by  the  same  court  that  oharfflnir 
the  ezpeoses  of  a  railToad  oommlssloa  upon  the 
several  railroads  within  a  state  aocordinff  to  their 
irroH  income  proportioned  to  the  number  of  miles 
In  the  state  did  not  violate  such  constitutional 
provisioDS.  Charlotte,  C.  ft  A.  B.  Co.  v.  Gibbes, 
142  U.  8. 386,  as  L.  ed.  1061. 

The  same  court  had  previously  held  that  a  stat- 
ute requiring  railroad  companies  to  pay  the  fees  for 
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the  examination  of  railroad  employ  te  in  respect  to 
color  blindness  did  not  deprive  them  of  property 
without  due  process  of  law  as  it  merely  imposed 
upon  them  the  expenses  necessary  to  ascertain 
whether  their  employes  possessed  the  physical 
qualifications  required  by  law.  Nashville,  C.  &  St. 
L.  R.  Co.  V.  Alabama,  128  U.  S.  06,  82  L.  ed.  8S2. 

So  the  requirement  by  state  law  of  a  fee  from 
each  vessel  passing  a  quarantine  station  to  pay  for 
examination  as  to  her  sanitary  condition  is  lawful 
and  is  not  a  tonnage  tax  in  violation  of  the  Federal 
Constitution  nor  a  regulation  of  commerce.  Mor- 
gan's L.  &  T.  EL  &  8.  S.  Co.  V.  Louisiana  Board  of 
Health,  118  U.  8.4SS,8DL.ed.237.  B.  A.  B. 
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therefore  must  depend  upon  whether  it  shall 
be  held  to  levy  a  tax  or  uot,  within  the  mean- 
ing of  the  uoDstitution,  and  counsel  direct 
their  argumeut  in  great  measure,  to  the  discus- 
sion of  this  point. 

CouDsel  for  the  state  contends  at  one  stage 
of  his  argument,  that  the  exaction  is  not  a  tax, 
but,  instead,  partakes  more  of  the  nature  of, 
and  should  be  treated  as,  an  assessment  levied 
according  to  benefits,  which,  it  is  claimed,  ac- 
crue to  the  railroads  operated  within  the  state, 
by  the  provisions  of  the  Act  creating  the  office 
and  prescribing  the  duties  of  the  commissioner 
of  railroads  and  telegraphs. 

We  are  so  accustomed  to  associate  the  doc- 
trine of  assessments,  levied  upon  property  ac- 
cording to  the  benefits  that  may  accrue  to  it. 
with  its  usual  subjects  of  application,  some 
improvement  of  a  local  character,  such  as  side- 
walks, grading  and  paving  highways,  and  con- 
structing and  maintaining  ditches  and  the  like, 
that  the  two  are  with  difficulty  separated  in 
our  mental  operations;  but,  nevertheless,  there 
may  be  no  such  necessarjr  connection  between 
them  as  to  forbid  a  far  wider  extension  of  the 
principle,  and  its  application  to  many  other 
and  perhaps  widely  varient  subjects.  But, 
however  this  may  be,  it  is  not  necessary  to 
pursue  the  speculation  further,  for  the'sum  ex- 
acted is  an  arbitrary  one,  having  no  apparent 
connection  with  any  benefits  conferred  by  the 
Act  itself,  or  that  to  which  it  is  supplementary, 
and  the  law  fails  to  attempt,  in  any  manner 
whatever,  to  provide  a  method  by  which  any 
relation  between  the  benefits  and  burdens  that 
it  confers  or  imposes  can  be  ascertained;  but 
simply  provides  for  the  payment  of  a  fixed 
sum  which  is  to  be  applied  solely  to  swell  the 
general  revenues  of  the  state.  None  of  the 
leaiures  heretofore  present,  in  all  Acts  of  the 
Legislature  which  provide  .for  assessments 
upon  property  acconling  to  the  benefits  it  re- 
ceives from  the  operation  of  law,  are  discern- 
able  in  the  Act  under  review,  and  it  cannot 
be  assigned  a  place  in  that  class  of  legislation. 

The  power  of  the  Legislature  to  levy  spe- 
cial exactions  to  be  applied  in  payment  of  the 
expense  of  governmental  supervision  over  cer- 
tain lines  of  business,  which  the  state  in  the  ex- 
ercise of  its  police  powers  may  supervise,  was 
maintained  by  this  court  in  the  case  of  Gin- 
einnati  Gas  Light  dt  C,  Co,  v.  iState,  18  Ohio 
St.  237.  That  case  involved  the  constitution- 
ality of  an  Act  of  the  General  Assembly  of  this 
state,  passed  April  6,  1866,  63  Ohio  Laws,  164. 
(Swan  &  S.  Stat.  158),  providing  for  the  inspec- 
tion of  gas-meters  The  Act  provided  for  the 
appointment  of  an  inspector,  and  prescribed 
his  salary;  provided  also  for  the  purchase 
of  such  apparatus  as  might  be  required  in  the 
performance  of  the  duties  of  his  office,  and  for 
the  purpose  of  paying  the  salary  of  the  in- 
spector and  the  cost  of  the  necessary  ap- 
paratus to  enable  him  to  perform  his  duties; 
provided  that  a  sufficient  sum  therefor  should 
be  assessed  against  the  several  gas  companies 
of  the  state  according  to  their  respective  ap- 
praised valuation.  In  18  Ohio  St.  287,  the 
power  of  the  Legislature  to  levy  the  exaction 
imposed  upon  gas  companies  by  the  Act  above- 
mentioned  was  assailea,  upon  the  ground  that 
it  contravened  the  constitutional  rule  of  equal- 
ity in  levying  taxes,  prescribed  by  section  2,  of 
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article  12,  of  the  Constitution.  This  court, 
however,  sustained  the  Act.  The  opinion  of 
the  court  was  delivered  by  Judge  Brinkerhoff; 
and  while  it  may  be  contended  that  some  illus- 
trations are  found  in  the  opinion  of  that  learned 
judge,  not  strictly  apposite  to  the  case,  yet  the 
opinion,  taken  as  a  whole,  clearly  shows  that 
the  decision  was  put  upon  the  ground  that  the 
exactions  levied  upon  the  several  gas  com- 
panies were  not  a  tax  \yitbin  the  consiitutional 
meaning  of  that  term.  This  view  is  supported 
by  the  following  quotation  from  that  opinion: 
"It  is  settled  by  the  repeated  decisions  of  this 
court,  in  EiU  v.  Higdon,  5  Ohio  St.  243,  67 
Am.  Dec.  289;  Reeves  v.  Wood  County  Treas- 
urer, 8  Ohio  St.  886,  and  Bnker  v.  Cincinnati^ 
11  Ohio  St.  534,-— that  the  section  of  the  Con- 
stitution just  referred  to  is  only  applicable  to, 
and  furnishes  the  governing  principle  for,  all 
laws  levying  taxes  for  general  revenue, 
whether  for  state,  county,  township,  or  munic- 
ipal corporation  purposes. 

"Now,  although  the  assessment  or  charge 
upon  the  gas  companies  of  the  slate  imposed 
b^  the  statute  in  question  may  be  a  tax,  in  the 
widest  import  of  the  word,  it  certainly  is  not 
a  tax  for  purposes  of  general  revenue.  It  is 
the  assessment  of  a  charge  for  a  special  purpose 
growing  out  of  the  exercise  of  the  supervisory 
power  of  the  government  over  the  business  in 
which  these  companies  are  engaged." 

It  is  true  that  an  examination  of  the  Act 
above-mentioned,  providing  for  the  inspection 
of  the  gas  meters,  will  disclose  provisions 
highly  beneficial  to  the  ^  conopanies,  and  it 
is  contended  that  therein  it  diners  from  the 
Act  providing  for  a  commissioner  of  railroads 
and  telegraphs;  the  latter  Act,  it  is  said,  im- 
poses burdens  on  the  railroads  of  the  state  in- 
stead of  conferring  benefits.  An  inspection  of 
this  latter  Act  will  disclose  provisions,  some 
of  which  are  burdensome  while  others  are  ben- 
eficial; but  whether  the  one  or  the  other  pre- 
dominate, we  do  not  think  it  material  to  in- 
quire in  this  connection,  for  we  apprehend 
that  tbe  question  whether  the  Act  before-men- 
tioned, relating  to  the  inspection  of  gas-me- 
ters, etc.,  was  upon  the  whole  beneficial, 
rather  than  burdensome,  to  the  gas  companies 
of  the  state,  did  not  bear  materially  upon  the 
decision  of  the  court  in  18  Ohio  St.  237.  The 
ground  upon  which  that  decision  was  put,  we 
think,  was  that  the  business  of  manufacturing 
and  selling  gas  was  one  that  fell  within  the 
police,  or  supervisorj,  powers  of  the  state,  and 
that  the  expense  necessarily  attending  upon  its 
supervision  could  lawfully  be  charged  against 
the  gas  companies,  because  the  exaction  made 
for  that  purpose  was  not  a  tax  within  the  con- 
stitutional meaning  of  that  word. 

It  cannot,  we  thmk,  be  denied  that  the  busi- 
ness of  transporting  passengers  and  freight  by 
the  railroads  within  this  state  is  as  clearly 
within  the  supervisory,  or  police  powers,  of 
the  state  as  is  that  of  making  and  vending  gas; 
but  while  this  is  so,  it  does  not  aid  in  uphold- 
ing the  statute  now  under  consideration,  for 
that  statute  does  not  attempt,  as  the  gia  in- 
specting statute  did,  to  provide  a  fund  to  be 
directly  applied  to  liquidate  the  expenses  at- 
tending the  sui)er vision. 

What  is  this  statute?  Its  constitutionality 
must  be  determined  by  its  operation.    It  pro- 
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▼Idea  in  tenns  that  there  be  placed  upon  each 
mile  of  railroad  track  within  this  state  an  ex- 
action of  $1  per  annum;  the  statute  calls  it  a 
"fee»''but  its  nature  is  not  affected  by  the  name 
that  may  be  assigned  to  il.  It  is  an  exaction 
levied  apon  raihroad  tracks,  and  railroad  tracks 
are  property.  It  does  not  differ  in  principle 
from  a  fixed  sum,  levied  upon  all  the  farmers 
of  the  state,  for  each  acre  of  land  of  which 
they  may  be  seised,  or  each  head  of  horses  or 
other  live  stock  that  they  may  own.  In  both 
instances  the  tax  is  levied  upon  property,  but  it 
is  neither  levied  "according  to  its  true  value 
tn  money"  nor  uniformly  upon  all  property; 
both  of  which  are  constitutional  requirements 
(sec  3,  art  12),  if  it  is  a  tax  wiihin  the  constitu- 
tional meaning  of  that  word.  That  it  is  such  a 
tax,  we  think,  there  can  be  little,  if  any,  doubt. 
A  tax  is  "a  pecuniary  burden  imposed  for  the 
support  of  the  government.  .  .  .  Burdens 
or  charges  imposed  by  the  legislative  power  of 
a  state  upon  persons  or  property  to  raise 
money  for  public  purposes."  2  Bouvler,  Law 
DicL  705.    The  money  raised  by  this  section 


under  consideration  is  directed  to  be  paid  into 
the  state  treasury;  it  becomes  a  part  of  the 
funds  of  the  state  applicable  to  any  conceiv- 
able public  purpose.  There  is  not  a  word  in 
the  section  under  consideration,  or  in  the  Act 
to  which  it  is  supplementary,  to  indicate  a 
purpose  that  the  fund  raised  shall  be  limited, 
or  even  in  any  way  specially  applied,  to  the 
expenses  incurred  in  supervising  the  railroads 
of  the  state.  A  law  like  this — the  direct  and 
only  purpose  it  can  accomplish,  being  to  create 
a  fund  by  an  exaction  on  property  to  be  paid 
into  the  state  treasury  to  be  used  indiscnmi- 
nately  for  any  and  all  public  purposes — ^must 
be  regarded  as  creating  a  tax.  It  bears  no  re- 
semblance to,  and  should  not  be  confounded 
with,  that  class  of  laws  enacted  by  the  Legis- 
lature, the  immediate  obiect  of  which  is  to 
call  into  active  operation  tne  police  powers  of 
the  state,  but  which,  incidentally  or  indirect- 
ly, may  cause  the  production  of  public  reve- 
nue. 

Judgment  cf  the  circuit  court  and  court  of 
common  plea*  reversed,  and  petition  ditmined. 
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C.   T.    DANIEL.    Admr.,    etc.,    of   Robert 

Daniel,  Deceased, 

«. 

CHESAPEAKE  &  OHIO  R  CO.,  Plff.  in 

Err. 
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*1.  When  a  coadiietorv  in  ehar^ e  of  a 
railroad  train*  nvith  a  ri^ht  to  com* 
mand  and  to  control  its  moTomentfl* 
leaves  his  en§fine  and  train  standing 
on  the  track  of  the  main  line,  along  which  a 
train,  due,  and  expected  by  him,  has  a  right  at 
that  time  to  pass,  and  such  oonductor  fails  to  use 
oidiDary  care  to  warn  or  notify  In  any  way  the 
expected  train  of  such  obstruotlon  hi  its  way, 
whereby  a  collision  takes  place,  and  a  brakeman 
on  the  cominflr  train  is  injured,  and  such  negli- 
gence of  the  conductor  is  the  direct  and  proxi- 
mate cause  of  such  injury,  such  brakeman  bemir 
without  fault  or  the  means  of  preventing  such 
negligence,  or  of  avoiding  Its  consequences,  such 
brakeman  is  not  the  fellow  servant  of  the  con- 
ductor, and  the  company  wlU  be  held  responsible 
for  the  Injury  to  the  brakeman,  caused  by  the 
negligence  of  the  conductor  in  such  manner. 

8.  A  yard  master*  in  lawful  command  and 
control  of  a  train  as  a  oonductor  for  the  occasion. 
Is  a  oonductor  within  the  meaning  of  the  rule. 

CApril  2,  1882.) 

ERROR  to  the  Circuit  Court  for  Summers 
County  to  review  a  judgment  in  favor  of 
plaintiff  in  an  action  brought  to  recover  dam- 
ages for  personal  injuries  resulting  in  death 
and  alleged  to  have  been  caused  by  defend- 
ant's negligence.    Affirmed. 

*Sead  notes  by  Hour,  J. 


The  facts  are  stated  in  the  opinion. 

Mes8rB,  Simms  ft  Enslow  and  J.  £• 
Cliilton  for  plaintiff  in  error.  * 

Mr,  William  R.  Thompson  for  defend- 
ant in  error. 

Holt,/.,  delivered  the  opinion  of  the  court: 
This  is  a  suit  in  the  circuit  court  rf  Sum- 
mers county,  brought  the  Slst  of  March.  1890, 
by  plaintiff  t)elow  against  the  railway  company, 
defendant  below,  for  causing  the  death  of  Rob- 
ert Daniel,  plaintiff's  intestate,  by  its  liegli- 
gence,  while  the  decedent  was  a  servant  in  the 
railway  company's  employ,  which  resulted  in 
a  verdict  for  $8,750  damages,  which  the  court 
refused  to  set  aside,  but  gave  Judgment  there- 
on. To  this  ruling  and  various  other  rulings 
made  on  the  trial  the  defendant  company  ex- 
cepted, and  has  obtained  this  writ  of  error. 

The  suit  is  based  on  section  6,  chap.  103, 
Code,  p.  725,  ed.  1891:  "Whenever  the  death 
of  a  person  shall  be  caused  by  wrongful  act, 
neglect,  or  default,"  etc.,— the  West  Virginia 
form  of  the  Lord  Campbell  Act.  The  decla- 
ration contains  three  counts.  The  first  charges 
that  plaintiff's  intestate  was  in  the  railway 
company's  employ  as  a  brakeman,  and  while 
in  discharge  of  his  duties,  defendant,  by  its 
recklessness,  carelessness,  and  negligence,  then 
and  there  caused  the  death  of  plaintiff's  intes- 
tate. The  second  count  alleges  as  the  defend- 
ant's act  or  neglect  and  default  that  it  carelessly 
left  standing  on  its  line,  one  mile  from  any 
station  or  side  track,  a  train  of  cars,  into 
which  the  deceased  brakeman's  train,  without 
warning,  was  run,  without  any  fault  on  the 
part  of  the  running  train,  which  caused  the 
brakeman's  death,  etc.  'Third  count  sets  out 
the  facts  of  the  accident  in  great  detail,  aver- 


KoTS.— For  notu  on  the  question  who  are  fellow 
servants  as  affected  by  the  superior  rank  of  one  of 
the  servants,  see  Bll  v.  Northern  Pao.  R.  Oo.  (N. 
Bak.)  12  L.  R.  A.  97;  Hunn  v.  Michigan  Cent  R. 
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Oo.  (Hloh.)  7  L.  R.  A.  600;  Murray  v.  8t.  Louis  Gahle 
&  W.  K.  Oo.  <Mo.)  6  L.  R.  A.  786;  Huaaey  v.  Cogrer 
(N.  Y.)  8  L.  R.  A.  669;  Muhlman  v.  Union  Pac  B. 
Oo.(Oolo.)2L.R.A.19e. 


See  also  17  L.  R.  A.  630,  811. 
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ring  thai  they  resulted  In  the  brakeman's  death, 
directly  caused  by  the  wroogful  act,  Declect, 
and  default  of  defeudant;  thus  giving  plaintiff, 
by  reaaon  of  the  premises,  a  riffht  of  action  for 
$10,000,  the  damages  sustained  (the  maximum 
fixed  by  law).  The  demurrer  was  properly 
overruled,  because  the  court  could  have  given 
judgment  on  either  count  according  to  the  very 
right  of  the  cause,  and  according  to  law;  the 
case  as  a1  leered  being  proved.  On  the  plea  of 
"not  guilty"  the  issue  was  made  up  and  tried 
by  the  jury. 

The  facts  are  as  follows:  Robert  Daniel, 
plaintiff's  intestate,  was  at  the  time  of  the  ac- 
cident a  brakeman  in  the  employ  of  defendant 
on  section  2  of  No.  78,  a  freight  train  on  de- 
fendant's road.  His  run  was  from  Sewell  to 
Hinton  and  back.  Freight  train  No.  78,  be- 
tween these  points,  was  run  in  two  sections. 
J.  W.  Bpease  was  assistant  yardmaster  of  the 
railway  company  at  Hinton.  On  the  36th  day 
of  March,  1890,  section  1  of  defendant's  freight 
train  had  reached  Hinton.  Bpease  took  charge 
of  it,  to  break  up  the  train,  distribute  the  cars, 
etc.,  according  to  his  duty,  and  for  this  pur- 
pose the  cars  were  at  some  point  uncoupled. 
On  these  cars,  thus  left  to  stand  until  Spease 
had  disposed  of  the  others,  Sweno,  the  brake- 
man,  had  neglected  to  set  the  brakes;  so  that, 
when  Spease  uncoupled  and  moved  off  with 
engine  and  front  cars,  the  four  rear  cars  ran 
back  by  gravity  down  the  tracks  to  the  mouth 
of  Tug  creek,  a  mile  and  a  half  west  of  Hin- 
ton towards  Bewell.  Here  they  stopped, 
tipease  was  engaged  in  shifting  the  front  part 
or  section  1  about  fifteen  or  twenty  minutes, 
and  when  he  returned  with  his  engine  he  found 
that  the  rear  portion  of  the  train,  which  had 
been  left,  had  escaped,  and  run  back  down  to 
Tug  creek,  as  already  described, — a  point  be- 
tween one  and  a  half  and  two  miles  from  Hin- 
ton, on  the  main  line.  As  soon  as  Spease  found 
the  cars  had  escaped,  he  started  with  the  en- 
gine in  pursuit,  havins;  with  him  the  engine- 
msn  of  the  yard  shifter  locomotive,  and  a 
brakeman,  and  workman,  aU  under  Spease's 
control  They  found  the  runaway  cars  at  Tug 
creek.  It  was  proven  that  J.  M.  Spease  had  as 
full  command  and  charge  of  section  1  of  No.  78, 
and  of  the  part  which  escaped  and  ran  back  to 
Tug  creek,  as  a  conductor  has  while  in  charge 
of  his  train  and  running  it  on  the  road,  and  the 
like  power  of  control  and  command  over  the 
escaped  part  while  it  stood  at  Tug  credc. 
Spease  also  knew  that  section  3,  on  which 
Daniel  was  engased  as  brakeman,  was  follow- 
ing section  1  of  i^o.  78,  and  was  then  due  at 
Hinton.  When  Spease  reached  the  escaped 
cars  at  Tug  creek,  Spease's  brakeman  imme- 
diately began  to  try  to  couple  up  the  escaped  cars 
to  the  cars  brought  down  with  the  engine  from 
the  yard  at  Hinton;  that  he  had  two  couplings 
to  make,  and  attempted  to  make  one  of  them 
some  15  times,  but  the  link  was  bent,  and  he 
failed,  and  was  still  attempting  to  couple  them 
when  the  en^neer  on  the  coming  section  No. 
3  of  No.  78  blew  down  brakes  Just  before  the 
collision  occurred.  The  time  was  8:80  in  the 
morning.  It  was  dark  and  foggy.  There 
were  two  brakemen, — ^Robert  Daniel,  the  one 
killed  by  the  collision,  and  another  on  said  sec- 
ond section  of  train  No.  78.— and,  if  both  had 
been  standing  at  the  brakes  and  applied  them 
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immediately  when  the  slffnal  soanded  down 
brakes,  the  accident  could  not  have  been 
averted.  The  train  was  a  freight  train,  run- 
ning at  the  rate  of  eighteen  or  twentr  miles  an 
hour.  Spease  had  charge  of  the  train,  includ- 
ing the  escaped  cars)  and  had  with  him  under 
his  control  the  engineer, .  brakeman,  and  a 
workman  from  the  roundhouse,  and  no  one 
else  was  present.  Spease,  as  the  rules  of  the 
company  required,  went  back  in  the  direction 
from  which  section  2— the  coming  train— was 
expected,  for  the  purpose  of  flagging  or  to 
signal  it  to  stop,  but  he  went  back  from  the 
rear  of  his  own  train  standing  on  the  track  at 
Tug  only  some  60  or  100  yards,  instead  of 
1,200  yards,  as  required  by  the  rules  of  the 
company.  He  had  ample  time  to  have  gone 
back  the  distance  required  to  flag,  if  he  had 
desired  to  do  so,  before  the  expected  train 
came.  A  red  light  is  used  and  required  by  the 
rules  for  the  purpose  of  flagging;  but  Spease 
on  this  occasion  had  a  white  light  He  over- 
took the  escaped  cars  more  than  thirtv  min- 
utes before  the  accident  occurred,  and  had  at 
least  thirty  minutes  in  which  to  have  gone 
back  to  flsg  the  expected  train,  and  if  it  had 
been  flagged  000  yards  from  the  rear  of  Spease's 
tndn,  the  expected  train  could  have  been 
stopped,  and  the  accident  averted.  It  was  also 
proved  that  at  the  time  of  the  collision  and 
wreck  it  was  the  du^  of  the  conductor  to  flag 
between  stations,  and  the  duty  of  the  brake* 
man  to  flag  at  stations,  and  that,  when  a  train 
was  stopped  bv  accident  or  obstruction,  the 
flagman  must  Immediately  so  back  with  dan- 
ger siffnals,  to  slop  any  tram  moving  in  the 
same  airecUon.  At  a  point  600  yards  he  must 
place  one  torpedo  on  the  rail.  He  must  then 
continue  to  so  .back  at  least  1,300  yards  from 
the  rear  of  nls  train,  and  place  two  torpedoes 
on  the  rails,  ten  vards  apart;  then  return  to  a 
point  900  yards  from  the  rear  of  his  own  .train, 
and  there  remain  until  recalled  by  the  whistle 
of  his  own  engine;  but  if  a  passenger  train  is 
due  within  ten  minutes  he  must  remain  until 
it  arrives,  etc.  See  Rule  99  in  Schedule  857. 
Instead  of  this,  the  conductor  for  the  occasion 
— the  yardmaster — went  back  but  50  or  100 
yards,  with  a  white  light  instead  of  a  red  one. 
The  morning  (8:80)  was  dark  and  foggy.  The 
coming  train  rushed  on  at  a  speed  of  eighteen 
or  twenty  miles  an  hour.  The  engineer  sound- 
ed down  brakes,  reversed  his  engine,  and 
sprang  off  Just  in  time  to  save  himself.  All 
escap^  by  Jumping  off  except  front  brake- 
man  Daniel,  who  was  at  the  time  of  the  col- 
lision standing  at  the  rear  of  the  tank  attached 
to  the  rear  of  the  locomotive,  and  had  no 
duty  to  perform  in  the  engine  cab  except  to 
keep  out  of  the  weather,  and  by  the  rule  he 
was  not  permitted  to  ride  on  the  engine  cab, 
except  when  called  there  by  some  duty,  with- 
out a  written  order  from  the  proper  authori- 
ties, and  it  does  not  appear  whetner  he  had 
such  permit  or  not.  Daniel  was  caught  in  the 
wreck  and  killed;  the  others  escaped  by  jump- 
ing off  the  train.  Seven  or  eight  of  the  front 
cars  of  the  second  section  were  by  xeason  of 
the  collision  shattered,  broken  up,  and  de- 
railed. If  the  expected  train  had  been  flagged 
at  a  point  700  or  800  yards  from  the  obstruct- 
ing train  standing  on  the  main  line,  the  train 
could  have  been  stopped  in  time  lo  avoid  the 
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oollidoii.  Tbe  deceased  was  a  jowag  man  of 
good  habits,  sober,  fruga],  and  industrious,  21 
years  old,  and  earning  from  $50  to  $65  per 
month.  Thereupon  the  following  iostTuctions 
were  given  for  the  plaintiff: 

No.  1  given  for  plaintiff:  "The  court  in- 
structs the  jury  that  if  thev  believe  from  the 
evidence  that  on  the  26ih  clay  of  March,  1890, 
one  Spease  was  in  the  employ  of  the  defendant 
as  assistant  yard  master  at  Ilinton,  aud  that  as 
such  assistant  yard  master  said  Spease  was  in 
charge  of  a  train  of  cars,  or  part  of  a  train  of 
cars,  belonging  to  the  defendant,  known  as  the 
"First  section  of  No.  78/  at  a  point  on  the  line 
of  the  said  railroad  of  defendant  between  one 
and  two  miles  west  of  Hinton;  and  that  said 
Spease,  as  to  such  train  of  cars  then  in  his 
cfiarge,  had  aJl  the  rights  and  authority,  and 
was  charged  with  all  the  duties  of  a  conductor 
in  charge  of  one  of  the  trains  of  curs  of  the  de- 
fendant; and  that  the  plaintiff's  decedent,  K. 
Daniels,  was  in  the  employ  of  tbe  defendant 
on  one  of  the  defendant's  trains  of  cars  known 
as  'Second  section  of  No.  78,'  and  that  said 
Spease  knew  that  at  the  time  he  was  in  charge 
of  said  train  of  cars  known  as  'First  section  of 
No.  78/  standing  on  the  main  line  of  defend- 
ant's railroad  at  Tug  creek,  that  said  train  of 
cars  known  as  'Second  section  of  No.  78'  was 
liable  at  any  moment  to  come  along  said  rail- 
road on  its  way  to  the  yards  at  Hinton  on  the 
same  track  upon  which  the  train  of  cars  of 
which  said  Spease  was  then  in  charge  was 
Btandin/^;  and  the  said  Spease  also  knew  that 
said  train  of  cars,  or  part  of  the  train  of  cars, 
of  which  he,  the  said  Spease,  was  then  in 
char^  as  aforesaid,  could  not  be  moved  im- 
mediately in  the  direction  of  the  yards  at  Hin- 
ton because  of  the  said  train  of  cars  not  being 
coupled  together,  and  that  said  Spease  under- 
took to  ^ag  said  second  section  of  train  No. 
78,  upon  which  plaintiff's  decedent,  R.  Daniels, 
then  was  as  a  brakeman,  and  failed  to  go  back 
in  the  direction  from  which  said  second  section 
of  No.  78  was  approaching,  more  than  50  or  100 
yards,  and  that  said  Spease  had  ample  time,  and 
could  have  ^one  back  a  sufficient  distance  to 
have  warned  said  section  of  No.  78  of  the  ob- 
struction of  the  railroad  track  in  time  for  said 
second  section  of  No.  78  to  have  been  stopped, 
and  to  have  prevented  the  accident  which  did 
occur;  and,  if  the  Jury  further  believes  that 
this  conduct  on  the  part  of  Spease  was  negli- 
gence, and  was  the  immediate  and  proximate 
and  direct  cause  of  the  accident  and  the  death 
of  plaintiff's  decedent,  R.  Daniels,-— then  the 
negligence  of  said  Spease  is  the  nesrlitrence  of 
defendant,  and  the  Jury  must  hnC  for  the 
plaintiff/' 

Instruction  No.  2  given  for  the  plaintiff: 
"The  court  instructs  the  Jury  that  if  they  be- 
lieye  from  the  evidence  that  plaintiffs  dece- 
dent, R.  Daniels,  was  in  the  cab  of  the  engine 
attached  to  the  second  section  of  train  No.  78 
on  the  morning  of  March  26,  1890.  at  the  time 
tbe  accident  occurred,  and  that  said  R.  Daniels 
bad  no  right  to  be  there,  but  should  have  been 
at  the  brakes  on  the  cars  in  said  train,  and  that 
bis  being  in  said  cab  contributed  to  the  acci- 
dent which  occurred  and  resulted  in  his  death, 
yet,  if  the  jury  further  believe  that  said  con- 
GQCt  upon  the  part  of  said  Daniels  was  not  the 
direct,  umnediate,  and  proximate  cause  of  said 
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f  accident  and  his  death,  and  that  the  defendant 
could,  by  the  exercise  of  ordinary  care  and  dil- 
igence, have  avoided  the  accident,  and  pre- 
vented the  death  of  said  R.  Daniels,  and  that 
defendant  failed  to  exercise  and  use  such  ordi- 
nary care  and  diligence  to  avoid  said  accident 
and  prevent  said  killing  of  said  R  Daniels, 
then  the  defendant  is  liable  for  said  killing, 
and  plaintiff  is  entitled  to  recover  in  this  case." 
The  following  instructions  were  given  for 
defendant:  Instruction  No.  1  given  for  de- 
fendant: "The  court  instructs  the  iury  that  a 
servant  entering  the  employment  of  a  master 
assumes  all  the  ordinary  risks  of  such  employ- 
ment and  service,  and  one  of  such  ordinary 
risks  so  assumed  by  the  servant  is  that  of  lia- 
bility to  negliirence  of  a  fellow  servant  in  a 
common  employment  of  such  master."  "No. 
4.  Tiie  court  instructs  the  Jury  that,  if  they 
believe  from  tbe  evidence  that  Kobert  Daniels 
and  Frank  Sweno  were  fellow  servants  in  tbe 
defendant's  employ,  then  tbe  defendant  is  not 
liable  in  this  suit  for  any  injury  done  the  said 
Robert  Daniels  by  the  negligence  of  the  said 
Sweno  in  discharging  his  duties  as  such  fellow- 
servant."  "No.  10.  The  court  instructs  tbe 
jury  that  if  they  believe  from  the  evidence  that 
Frank  Sweno  and  R.  Daniels  were  brakemen 
in  the  employ  of  tbe  defendant,  and  bad  the 
same  duties  to  perform,  and  did  the  same  work 
for  tbe  defendant,  except  they  ran  on  different 
trains,  and  neither  bad  any  authority  over  the 
other,  and  neither  had  any  duty  to  peiform  for 
the  other  which  should  have  been  performed 
by  the  defendant,  and  that  the  negligence  of 
the  said  Sweno  in  the  performance  of  his  duties 
as  such  brakeman  was  the  immediate  cause  of 
the  death  of  said  Daniels  while  in  the  discbarge 
of  bis  duties  as  such  brakeman,  and  that  tbe 
negligence  of  D.  W.  Spease,  another  employ^ 
of  the  defendant,  was  tbe  remote  cause  of  said 
Daniels'  death,  then  tbe  Jury  will  find  for  the 
defendant."  "No.  12.  The  court  further  in- 
structs the  Jury  that  before  they  can  find  for 
the  plaintiff  in  this  case  they  must  find  from 
the  evidence  that  the  plaintiff's  decedent,  Rob- 
ert Daniels,  came  to  his  death  by  reason  of  the 
neglij^nce  of  the  defendant,  or  some  of  Its  em- 
ployes, who  were  not  fellow  servants  of  said 
Daniels  in  tbe  defendant's  employ,  and  that,  if 
the  iury  believe  that  the  negligence  of  the  de- 
fendant or  some  of  its  emplov^  was  the  remote 
cause  of  the  death  of  said  iDaniels,  and  con- 
tributed to  his  death,  and  that  tbe  negligence 
of  thp  said  Daniels  was  the  proximate,  direct, 
and  immediate  cause  of  his  death,  then  tbe  de- 
fendant is  not  liable,  and  the  Jury  will  find  for 
the  defendant."  "No.  16.  Tbe  court  instructs 
the  Jury  that  they  cannot  in  this  case  assess 
against  the  defendant  vindictive  or  punitive 
damages;  and  by  such  'punitive  daniages'  is 
meant  damage  to  punish  tbe  defendant  for  any 
wrong;  and  by  'exemplary  damages*  is  meant 
damages  which  may  be  assessed  lo  make  an 
example  of  the  defendant,  and  set  it  on  ex- 
ample. Damages  for  neither  of  said  purposes 
cnn  be  assessed  against  tbe  defendant  in  this 
case.  No,  17.  The  court  instructs  tbe  Jury 
thit  in  case  they  find  for  the  plaintiff,  they  will 
assess  plaintiff's  damages  at  any  sum,  so  as  not 
to  exceed  $10,000,  which,  in  the  iudsrinent  of 
the  jury,  may  be  'Just  and  right,  and  that  in 
assessing  such  damage  to  the  plaintiff  they  can- 
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not  take  into  consideration  the  sorrow  of  his 
relatives  because  of  the  death  of  R.  Daniels,  or 
the  loss  of  his  society  and  company  from  the 
plaintiff  and  his  relatives,  and  that  the  true 
measure  of  damages  in  this  case  is  the  pecuni- 
ary loss  to  the  estate  of  R.  Daniels,  by  reason 
of  his  death.  No.  18.  The  court  instructs  the 
Jury  that,  in  case  they  should  find  for  the 
plamtiff,  they  will  assess  his  damage  at  such 
sum  as  they  may  deem  just  and  right,  so  as 
not  to  exceed  $10,000,  and  they  may  assess 
said  damage  at  any  sum  under  $10,000  which 
they  may  deem  just  and  right,  and  that  in  as 
sessing  such  damages  the  true  measure  of  the 
plaintiff's  damage  is  the  pecuniary  damage  to 
the  estate  of  R  Daniels,  by  reason  of  his  death, 
and  that  such  pecuniary  damage  is  what  should 
govern  the  jury  in  assessing  the  plaintiff's  dam- 
age in  this  case.  No.  19.  The  court  further 
instructs  the  jury  that  in  assessing  the  damage 
in  1  his  case  they  cannot  take  into  consideration 
the  sorrow  of  K.  Daniels'  friends  and  relatives 
becRuse  of  his  death,  or  their  sorrow  at  his  loss; 
nor  can  the  jury  in  this  case  assess  damages 
for  the  purpose  of  making  an  example  of  we 
defendant,  or  teaching  the  defendant  a  lesson." 

Instructions  Nos.  2  and  8,  as  modified  by 
the  court,  and  then  c:iven  for  defendant,  are  as 
follows:  **  No.  2.  The  court  further  instructs 
the  jury  that  all  servants  of  the  same  master, 
engaged  in  a  common  employment,  and  who 
have  no  authority  or  superiority  over  each 
other,  and  who  are  working  together,  and  have 
equal  opportunities  to  control  and  influence 
the  conduct  of  each  other,  and  to  none  of 
whom  has  been  delegated  the  performance  of 
any  duty  owing  by  the  master  to  such  servant, 
are  all  fellow  servants  in  such  employment." 
"  No.  8.  The  court  instructs  the  jury  that  if 
the  defendant  had  in  its  employ  one  Frank 
Sweno  as  a  brakeman  on  one  of  its  trains,  and 
that  it  was  the  duty  of  such  brakeman  to  assist 
in  running  said  train  from  Sewell  to  Hinton, 
and  that  the  defendant  also  had  plaintiff's  de- 
cede  ot,  R  Daniels,  in  its  employ  as  a  brake- 
man  on  another  of  its  said  trains  running 
between  said  points,  and  that  the  duties  of 
said  Daniels  and  said  Sweno  were  the  same, 
and  they  performed  the  snme  work  and  were 
in  the  same  service  for  the  defendant,  but  on 
different  trains,  and  that  the  negligence  of 
said  Sweno  in  the  performance  of  his  duty  as 
such  brakeman  on  his  train  caused  the  death 
of  the  said  Daniels  while  engaged  in  his  duties  as 
such  brakeman,  and  that  tne  said  Sweno*  had 
no  authority  over  the  said  Daniels,  and  had  no 
duty  to  perform,  due  from  the  defendant  to 
said  Daniels,  which  the  said  Daniels  did  not 
likewise  have  to  perform  for  him,  the  said 
Sweno,  and  were  so  far  working  together  as 
to  be  practically  cooperating,  and  to  have 
opportunity  to  control  and  influence  the  con- 
duct of  eai:h  other,  and  had  no  superiority  the 
one  over  the  other,  then  the  jury  will  find  for 
the  defendant." 

And  the  court  refused  the  following  instruc- 
tions, asked  for  by  the  defendant.  "No.  8. 
The  court  instructs  the  jury  that  all  brakemen 
in  the  employment  of  the  defendant  company, 
whether  on  the  same  or  different  trains,  are 
fellow  servants,  and  that  one  brakeman  of  the 
defendant  cannot  recover  damage  from  the  de- 
fendant because  of  any  injury  sustained  by 
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him  by  reason  of  the  negligence  of  any  other 
brakeman  in  discharging  his  dutira  as  such 
brakeman."    **  No.  5.  The  court  instructs  the 
jury  that  the  assistant  yard  master  in  the  de- 
fendant's employ  on  its  yard  at  Hinton  and  all 
brakemen  on  the  defendant's  trains  are  fellow 
servants.    No.  6.  The  court  further  instructs 
the  jury  that,  if  they  believe  from  the  evidence 
that  one  Spease  was  employed  by  the  defend- 
ant company  as  the  assistant  yard  master  oa 
its  yards  at  Hinton,  and  that  his  duties  aa  such 
required  him  to  receive  and  take  charge  of  all 
trains  run  on  to  such  yards,  and  to  overlook 
and  care  for  such  trains,  and  to  have  control 
of  them  while  on  such  yards,  and  that  plain- 
tiff's decedent,  R  Daniels,  was  a  brakeman  on 
one  of  defendant's  trains,  which  run  to  and 
from  the  said  yards,  and  Uiat  said  Spease  and 
said  Daniels  were  both  engaged  in  their  re- 
spective positions  in  running  and  caring  for 
defendant's  trains,  and  that  the  said  Spease 
had  no  authority  over  the  said  Daniels,  and 
that  the  defendant  had  not  delegated  to  the 
said  Spease  the  performance  of  any  duty  it 
owed  the  said  Daniels  as  its  servant,  then  the 
said  Spease  and  the  said  Daniels  were  fellow 
servants  of  the  defendant;  and,  if  the  said 
Daniels  was  killed  while  in  the  service  of  the 
defendant  as  such  brakeman  by  reason  of  the 
negligence  of  the  said  Spease  in  the  perform- 
ance of  his  duties  as  such  assistant  yard  mas- 
ter, the  defendant  is  not  liable  for  the  death 
of  said  Daniels,  and  the  jury  will  find  for  the 
defendant    No.  7.  The  court  further  instructs 
the  jury  that  if  they  believe  from  the  evidence 
that  one  Frank  Sweno  was  in  the  employ  of 
the  defendant  company  as  a  brakeman  on  the 
first  section  of  one  of  its  freight  trains,  and  as 
such  brakeman  it  was  a  part  of  his  duties  to 
set  suflScient  brakes  on  such  first  section  of 
said  train  before  leaving  it  on  the  yards  at  Hin- 
ton to  hold  it  thereon,  and  that  he  neglected 
such  duty,  and  failed  to  set  any  brakes  on  said 
train,  and  that  by  reason  of  the  failure  of  said 
Sweno  to  set  the  said  brakes  a  part  of  tlie  cars 
in  said  train  got  loose,  and  run  on  the  main 
line  of  defendant's  railway,  on  which  main 
line  there  was  another  train  of  the  defendant, 
about  two  miles  below  where  such  cars  got 
loose,  and  thereby  caused  a  collision  of  such 
other  train,  and  in  such  collision  the  plaintiff's 
decedent,  R  Daniels,  was  killed,  and  that  at 
the  time  said  R.  Daniels  was  so  killed  he  was 
on  such  other  train  in  the  defendant's  employ 
as  a  brakeman  thereon,  and  that  the  direct  and 
immediate  cause  of  the  said  collision  and  the 
said  killing  therein  of  said  Daniels  was  the 
negligence  of  the  said  Sweno  in  failing  to  set 
the  said  brakes  on  said  first  section,  then  the 
jury  will  find  for  the  defendant"    "No.  9. 
The  court  instructs  the  jury  that  if  they  believe 
from  the  evidence  that  Frank  Sweno  and  R 
Daniels  were  employed  by  the  defendant  as 
brakemen  on  its  trains,  and  were  employed  as 
such    brakemen    on   different   trains  of  the 
defendant  running  between  Hinton  and  Sewell, 
and  that  their  duties  as  such  brakemen  were 
the  same,  and  one  had  no  authority  over  the 
other,  and  that  the  defendant  had  in  its  em- 
ploy one  D.  W.  Spease  as  an  assistant  yard 
master  on  its  yards  at  Hinton,  and  that  the 
duty  of  said  Spease  was  to  care  for  and  look 
after  all  trains  while  on  said  yard,  and  that  the 
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nid  Spease  had  do  control  or  aathority  over 
either  the  said  ISweDo  or  Daniels,  and  had  no 
duty  to  perform  which  the  defendant  owed  the 
aaid  Daniels,  and  all  of  said  parties  were  en- 
caged bj  the  defendant  in  handling,  caring 
for,  and  running  its  trains  on  its  said  road,  and 
that  the  said  Daniels,  while  so  employed  as 
such  brakeman,  was  killed  by  reason  of  the 
joint  negligence  of  the  said  Sweno  and  Spease 
in  each  laiTing  to  perform  bis  duties  in  his  re- 
spective position,  then  the  jury  will  find  for 
the  defendant."  "  No.  11.  The  court  instructs 
the  jury  that  if  plaintifTs  decedent,  R.  Dan- 
iela,  was  killed  by  the  negligence  of  D.  W. 
Spease,  and  that  at  the  time  said  Daniels  and 
Spease  were  in  the  defendant's  employ,  and 
the  duties  of  the  said  Daniels  were  that  of 
brakeman  on  one  of  defendant's  trains  running 
between  Cannelton  and  Hinton  on  defendant's 
railway,  and  the  duties  of  the  said  Spease  was 
to  take  the  control,  care,  and  management  of 
defendant's  trains  while  on  its  yard  at  Hinton, 
and  that  by  reason  of  the  carelessness  of  the 
said  Spease  in  discharging  his  duties  in  taking 
care  of  and  managing  the  trains  and  cars  on 
said  yard,  certain  cars  got  away  from  him, 
and  caused  the  death  of  said  Daniels,  and  that 
the  death  of  said  Daniels  was  caused  by  the 
negligence  of  ndd  Spease,  then  the  Jury  will 
find  u>r  the  defendant,  unless  the  Jury  further 
find  that  the  defendant  owned  the  said  Daniels 
some  duty  which  it  had  delegated  the  said 
Spease  to  perform,  and  which  he  failed  to  per- 
form, and  that  by  reason  of  such  failure  to 
perform  such  duty  the  said  Daniels  was 
killed.  And  the  jury  are  the  judges  from  all 
the  facts  and  evidence  before  them  whether  or 
not  the  defendant  had  so  delegated  the  said 
Spease  to  perform  any  duty  it  owed  said 
Daniels  as  its  servant,  and,  if  he  did  fail  to 
perform  such  duty,  if  such  failure  caused  the 
said  Daniels'  death."  "No.  18.  If  the  jury 
believes  from  the  evidence  that  Robert  Daniefs 
was  in  the  employ  of  the  defendant  as  a 
brakeman  on  one  of  its  freight  trains,  and 
that  as  such  brakeman  it  was  me  duty  of  such 
Daniels  to  be  on  the  cars  and  attending  to  his 
duty  as  such  brakeman,  and  the  said  Daniels,  in 
vioiation  of  the  Fules  of  the  defendant,  left  his 
place  as  such  brakeman,  and  went  into  the  cab 
of  the  locomotive  of  such  train,  and  by  reason 
of  his  being  in  said  locomotive  received  inju- 
ries which  resulted  in  his  death,  then  the 
plaintifiT  cannot  recover  in  this  suit.  No.  14. 
The  court  instructs  the  jurythat  if  they  believe 
the  plaintiff's  decedent,  K.  Daniels,  was  a 
brakeman  in  the  defendant's  employ,  and  as 
such  brakeman  there  was  a  rule  of  the  defend- 
ant 'that  prohibited  the  said  Daniels  from 
going  into  the  cab  of  the  locomotive,  excepting 
when  necessary,'  and  that  said  Daniels  Knew 
of  such  rule,  and  that  he  was  engaged  on  one 
of  defendant's  trains  as  such  braseman,  he 
went  into  the  cab  of  the  locomotive  pulling 
such  trdu  when  it  was  not  necessary;  and, 
further,  that  the  said  Daniels  violated  the  said 
rule  when  he  so  went  into  said  cab,  and  that 
the  said  Daniels  was  killed  while  so  in  said 
cab.  and  that  the  fact  that  the  said  Daniels  was 
in  said  cab  contributed  to  causing  his  death, — 
then  the  jury  can  take  su5h  action  of  the  said 
Daniels  in  going  in  said  cab  in  consideration 
In  assessing  the  damage  against  the  defendant 
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for  the  death  of  said  Daniels.  No.  15.  The 
court  instructs  the  jury  that  if  they  beUeve 
from  the  evidence  that  the  plaintiff's  decedent^ 
R.  Daniels,  was  in  the  employment  of  the  de- 
fendant as  a  brakeman  on  one  of  its  freight 
trains,  and  that  the  said  Daniels'  place  as  such 
brakeman  was  at  the  brakes  on  the  cars  in 
such  train,  and  that  said  Daniels,  in  violation 
of  the  rules  of  the  said  defendant,  left  his  place 
on  said  cars,  and  went  into  the  cab  of  the 
locomotive  pulling  such  train,  and  that  the 
said  Daniels  at  such  time  knew  it  was  a  viola- 
tion of  the  rules  of  the  defendant  to  so  in  said 
cab,  and  that  while  the  said  Daniels  was  in 
said  cab  he  was  injured  and  killed  by  reason 
of  the  negligence  of  the  defendant  or  its  serv- 
ants, and  that  the  said  Daniels  being  in  said 
cab  contributed  to  his  injuries  and  death,  then 
the  jury  may  consider  the  said  fact  that  said 
Daniels  was  in  said  cab  in  assessing  the  dam- 
age they  may  give  in  this  case  against  the  de- 
fendant, and  may  consider  such  fact  In  miti- 
gation of  the  damages  they  may  assess  herein 
against  the  defendant." 

It  is  not  necessary  to  discuss  the  question 
whether  the  iniury  was  the  direct  result  of  the 
negligence  of  his  fellow  servant, — the  brake- 
man  at  the  yard  by  whose  neglect  to  set  brakes 
the  cars  escaped  and  ran  down  to  Tug  creek, 
where  they  were  found.  That  was  the  occa- 
sion of  the  accident, — ^the  negligence  of  the 
yard  master  in  charge  and  conouct  of  the  train 
at  Tug  creek  was  the  cause,  direct  and  proxi- 
mate; so  that  the  only  real  question  is.  Was 
such  yard  master,  under  the  circumstances,  a 
vice-principal  of  the  master,  or  only  a  fellow 
servant  of  the  deceased  brakeman?  Upon  this 
point  the  main  controversy  seems  to  turn,  and 
the  arguments  on  both  sides  are  directed 
to  the  question.  What  are  the  test  or  tests 
to  be  applied  to  the  breach  of  duty  com- 
plained of,  to  determine  whether  it  is  vio- 
lation of  a  personal  duty  of  the  master  to 
the  servant,  and  done  by  his  vice -principal, 
in  which  case  he  would  be  liable,  or  a  violation 
of  a  nonpersonal  duty,  in  which  case  he  would 
not  be  liable?  because  the  yard  master  as  a  con- 
ductor, would  then  be  a  fellow  servant  with  the 
deceased  brakeman,  and  the  risk  of  injury 
by  him  one  of  the  risks  assumed  by  the 
brakeman  as  incitlent  to  the  employment. 
The  counsel  have  concentrated  their  argu- 
ments around  four  cases,  treated  as  a  group, 
which  have  attained  much  more  than  a  lockk 
consideration,  especially  the  **  Madden  Cme." 
These,  taken  in  the  order  of  time,  are  Cooper 
y.  PittabufvTi,  0.  df  8t.  L.  B.  Oo.  U  W.  Va.  87; 
iWfey  V.  West  Virginia  Gent  dftP.  A  O?.  27  W. 
Va.  146;  Madden  v.  Cheeapeake  db  0.  B.  Oo,  28 
W.  Va.  610:  OriatoeU  y.  Pitttburgh,  8t,  L,  dt  a 
B.  Oo,  80  W.  Va.  798.  We  are  also  referred 
to  Hoffman  v.  Dickineon,  81  W.  Va,  142; 
HumpireyB  v.  Newport,  N,  db  M,  V,  B,  Oo,  99 
W.  Va.  185;  and  especially  the  case  of  Ohi- 
eago,  M,  d  8t,  P.  R  Oo.  v.  Base,  112  U.  8.  877, 
28  L.  ed.  787,  called  the  *' Boss  Case,"  See 
also  UnJriedY,  Baltimore  db  0,  B.  G?.  84  W. 
Va.261. 

We  are  referred  to  two  text-books,  and  two 
only.  I  mention  them  because  of  the  refer- 
ence to  them,  and  quotations  made  from  them. 
(1)  Bishop,  Non-Gont.  Law,  chap.  82,  "Mas- 
ter   to    Servant,    Fellow   Servants,"   where 
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the  antbor,  under  the  subhead  of  * 'Fellow -Borv- 
aots,"  hfls  brought  together  a  vast  array  of 
cases  OD  this  perplexing  and  tjBngied  subject, 
and  within  a  narrow  compass  has  treated  the 
doctrine  with  his  usual  orderly  arrang^ement, 
and  in  his  clear  and  condensed  style.  I  men- 
tion him  now  because  I  know  his  books  to  be 
reliable,  and  have  drawn  largely  on  bis  useful 
labors,  even  when  not  citing  him  or  quoting  lit- 
erally. (8)  The  recent  work  of  McKinney  on 
Fellow  Servants,  whose  former  labors  in  editing 
and  annotating  American  &  English  Railwav 
Cases,  and  in  contributing  the  article  on  fel- 
low servants  In  7  Am.  &£ng.  Encvdop.  Law, 
p.  821,  has  well  qualitied  him  to  give  the  pro- 
fession this  useful  work. 

In  this  day  reliable  text-books  have  be- 
come an  indispensable  help  to  the  courts 
as  well  as  to  the  bar.  The  touchstone  we 
apply  to  the  act  of  the  employ^  to  deter- 
mine whether  it  is  the  negligent  act  of  a 
vice  principal,  and,  therefore,  of  the  master, 
or  the  act  of  a  fellow  servant  of  the  injured 
party,  is  the  nature  of  his  duties.  See  Bish- 
op, l^on-Cont.  Law.  665.  He  who  engages 
in  the  employment  of  another  for  the  perform- 
ance of  specified  duties  and  services  for  com- 
pensation takes  upon  himself  the  natural  and 
ordinary  risks  and  perils  incident  to  the  per- 
formance of  such  services,  including  the  perils 
arising  from  the  carelessness  and  negligence 
of  those  who  are  in  the  same  employment  as 
fellow  servants.  But  there  are  certain  duties 
which  the  master  owes  to  the  servant.  These 
be  must  perform  in  person,  or  by  his  agent, 
appointea  for  ihe  purpose,  called  a  *'  middle- 
man "  or  "  vice-principal."  For  the  breach  of 
these  duties  by  the  vice-principal,  no  matter 
what  his  place  or  grade  of  service,  high  or 
low,  the  master  is  responsible  to  the  injured 
servant  who  has  not  directly  contributed  to 
and  in  part  caused  the  injury.  Now  we  have 
reached  the  test.  What  are  these  personal  duties 
which  the  master  owes  the  servant  as  distin- 

guished  and  set  apart  from  the  non personal 
uties  which  comprehend  the  .  residue,  and 
which  Dr.  Bishop  calls  the  * '  assignable  du- 
ties?" So  far  these  personal  duties  have  no 
well-defined  common  earmark  of  an  inherent 
kind,  and  so  far  can  only  be  safely  ascertained 
for  practical  use  by  enumeration  and  analogy; 
and  that  has  produced  discord.  All  we  can 
say  is  that  the  personal  duty  depends  upon  its 
own  nature,  and  not  upon  the  agent  or  servant 
who  performs  it 

In  the  cases  already  mentioned  we  have  for 
us  an  authoritative  enumeration  of  most,  if 
not  all,  the  well-settled  personal  (nonassignable) 
duties  which  the  master  owes  his  servant,  no 
matter  by  whom  performed.  In  the  Madden 
Case,  28  W.  Va.  610-617,  (lS86,)Jydge  Snyder. 
delivering  the  opinion,  says:  "  The  duties  of 
the  master  or  employer  may  be  summed  up  as 
follows:  (1)  To  provide  sate  and  suitable  ma- 
chinery and  appliances  for  the  business,  (in- 
cluding a  safe  place  to  work).  This  includes 
the  exercise  of  reasonable  care  in  furnishing 
such  appliances,  and  the  exercise  of  like  care 
in  keeping  the  same  in  repair  and  in  making 
proper  inspections  and  tests.  (2)  To  exercise 
like  care  in  providing  and  retaining  sufficient 
and  suitable  servants  for  the  business,  (and  in- 
structing those  who,  from  newness  or  age, 
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evidently  need  it).  (8)  To  establish  proper 
rules  and  regulations  for  the  service,  and,  liv- 
ing adopted  such,  to  conform  to  them." 

In  Bishop.  Non  Contract  Law.§  688.  he  de- 
fines the  liabilities  of  the  master  by  givmg  con- 
nectedly and  with  certain  qualifications  the 
following  statement  of  these  personal  duties  of 
the  master:  '*  The  doctrine  is  that  the  master 
is  not  the  insurer  of  his  servants  against  acci- 
dent in  his  service;  yet  he  owes  to  them  the 
duty  of  carefulness  to  a  degree  reasonable  in 
the 'particular  instance  in  providing  for  them, 
and  keeping  in  safe  repair,  appliances,  and 
a  safe  place  to  work,  in  selecting  suitable 
fellow  servants,  and  in  giving  tbe  needed 
instruction  to  those  who  are  new  to  the 
business,  or  of  immature  capacity;  and  for  an 
injury  which,  through  negligence  in  this  duty, 
comes  to  a  servant  who  is  not  himself  con- 
tributively  negligent  he  is  responsible,  but  not 
for  injuries  from  defecUt  in  the  appliances  or 
place  not  discoverable  on  due  examination,  or 
for  the  negligence  of  carefully  selected  serv- 
ants, or  for  Id  juries  from  situations  and  appli- 
ances the  risks  whereof  the  servant  has  as- 
sumed." Again,  in  §  691  the  author  says: 
**  The  leading  principle  around  which  the  oth- 
ers cluster  is  that  the  master  shall  exercise  in 
the  carrying  on  of  his  business  all  the  watch- 
fulness over  his  servants,  and  employ  all  the 
safeguards,  which  a  reasonable  and  considerate 
prudfence  may  dictate.  For  any  violation  of 
this  duty  resulting  in  an  injury  to  a  servant, 
he  (the  master)  is  answerable  to  him.  But  for 
casualties  not  traceable  to  any  neglect  or  to 
any  other  wrong  in  the  master  be  is  not  respon- 
sible." So  that  we  see  that  the  doctrine  of 
fellow  servant,  as  far  as  it  has  gone,  where  no 
statute  prevails,  has  been  built  up,  we  are  to 

E resume,  by  the  application  of  tbe  common- 
iw  principles  of  common  sense,  common  jus- 
tice, comoQon  convenience,  public  policy,  and 
private  right,  by  gathering  together  the  points 
of  law  thus  adjudged  by  the  application  of 
these  principles  to  particular  fscts.  into  rules 
more  or  less  general,  to  be  applied  to  new  cases 
as  they  arise.  So  that  in  the  formative  process 
of  any  branch  of  the  law  they  are  not  mere  eiit- 
tering  generalities,  incapable  of  useful  applica- 
tion. One  of  the  best  illustrations  of  tbe  local- 
ity of  this  dividing  line,  as  far  as  ascertained 
between  tbe  personal  and  remaining  non  person- 
al duties  of  the  master,  is  furnished  by  the  case 
of  (hUim  V.  8i.  Paul  ds  3.0.  fL  Oo„dO  Minn. 
81:  "  If  a  railroad  servant  is  injured  because 
there  is  no  headlieht,  the  road  is  responsible; 
if  bemuse  the  headlight  is  not  lit,  it  is  not  re- 
sponsible." Bishop,  Non-Con t  Law,  §  672. 
The  personal  duties  of  the  master  are  due  in 
supplying  the  ways  and  means  and  appliances, 
keeping  them  safe  and  in  repair  by  constant 
watchfulness  and  supervision.  The  residue 
of  his  duties — the  non  personal — relate  to  the 
execution  of  the  work,  and  breaches  thereof 
by  co-servants  are  included  in  the  risks  inci- 
dent to  the  employment 

This  brings  us  to  the  point  involved  called 
the  '*  Ohio  and  Kentucky  Doctrine."  to  some 
extent  adopted  (by  a  divided  court)  by  the  Su- 
preme Court  of  the  United  States  i  i  tbe  R>n 
Ca»e,  found  also  in  the  English  Employer's 
Liability  Act,  and  in  tbe  Acts  of  some  of  our 
states,  and  understood  to  be  sanctioned  and 
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adopted  In  thlB  state,  especially  in  the  Madden 
Cam,  This  may  be  also  regarded  as  cognate 
with  (he  master's  personal  duty  of  superin- 
tendence. A  superintendent  is  defined  in  the 
English  Act  as  a  person  whose  sole  or  principal 
dutv  is  that  of  superintendence,  and  who  is 
ordinarily  not  engaged  in  manual  labor.  See 
McKinney.  Fellow  Servants,  p.  226.  It  is 
what  we  may  call  the  "  commanding  (supe- 
rior) servant,  personal  duty  of  the  master,  or 
limitation  of  the  master's  non personal  duties. 
The  same  English  Act  enumerates  these  vice- 
principals  as  follows:  *'Any  person  in  the 
service  of  the  employer  who  has  the  charge  or 
control  of  any  signal  points,  locomotive  engine, 
or  train  upon  a  railroad."  See  McKinney, 
Fellow  Servants,  p.  220.  In  these  particulars 
the  Massachusetts  Act  of  1887  corresponds 
with  the  English  Act.  It  is  significant  as 
tending  to  show  that  both  regard  themselves 
as  having  gone  astray  in  holding  the  conductor 
of  the  railway  train  as  a  merelTellow  servant. 
They  put  it  upon  no  expressed  ground,  but 
impliealy  upon  the  ground  that  it  Is  the  duty 
of  the  master  to  conduct  the  train  in  person  or 
by  agent,  making  a  yice-principal  of  the  serv- 
ant or  agent  who  has  charge  or  control  of  the 
locomotive  engine  or  train  upon  a  railroad,  each 
making  the  employ^  thus  injured  one  not  in 
thr  «r.»-vice  of  th#» master  quoad  his  right  of  re- 
coveiy  against  the  master. 

lu.a  uriugs  us  to  \.h%BowCa9e  And  Mad- 
den Case.  In  the  Rou  Case,  112  U.  8.  877-390, 
88  L.  ed.  787-702,  (1884,),  Justice  Field  says: 
"A  conductor  having  the  entire  control  and 
maaagement  of  a  railway  train  occupies  a  very 
different  position  from  the  brakeman,  the  por- 
ters, and  other  subordinates  employed.  He  is 
In  fact,  and  should  be  treated  as,  the  personal 
representative  (vice-principal)  of  the  corporation 
for  whose  negligence  it  is  responsible  to  sub- 
ordinate servants.  ...  In  no  proper  sense  of 
the  terms  is  he  the  fellow  servant  with  the 
fireman,  the  brakeman,  the  porters,  and  the 
engineers;"  seeming  to  put  it  on  the  ground  of 
control.  But  he  returns  to  the  duty  of  bavin? 
a  vice-principal  present  as  the  only  means  of 
having  the  company  (the  master)  present,  re- 
garding his  presence  in  some  way  on  a  running 
train  as  a  thine  to  be  taken  for  granted.  "We 
agree  with  them  [the  Ohio  and  Kentucky 
cases]  in  holding,  and  the  present  case  requires 
DO  further  decision,  that  the  conductor  of  a 
railway  train,  who  commands  its  movements, 
directs  when  it  shall  start,  at  what  stations  it 
shtdl  stop,  at  what  speed  it  shall  run,  and  has 
the  general  management  of  it  and  control  over 
the  persons  employed  upon  it,  represents  the 
company,  and  therefore  that  for  injuries  re- 
sulting irom  his.  negligent  acts  the  company  is 
responsible."  fiut,  again  returning  to  the  idea 
of  the  personal  duty  of  the  master  to  be  in 
some  way  present,  he  adds:  *'  If  such  a  con- 
dactor  does  not  represent  the  company,  then 
the  train  is  operated  without  any  representa- 
tive of  its  owner."  The  Cooper  Case,  24  W. 
Va.  87,  (1884,)  gives  a  full  enumeration  of  the 
personal  duties  of  the  master  already  given; 
that  the  master  cannot  render  such  duty  non- 
personal,  no  matter  to  what  servant  it  may 
delegate  this  dutv  by  vesting  him  with  con- 
troUing  or  superior  authority  in  regard  there- 
to.   The  negligence  of  such  servant  is  the  neg- 
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ligence  of  the  company,  giving  the  nature  of 
the  duty  as  the  test  of  ite  being  the  personal 
or  nonpersonal  duty  of  the  master,  and  hold- 
ing that  the  instructor  and  master  mechanic, 
charged  with  the  duty  of  keeping  the  appliances 
in  repair,  is  the  vice-principal  of  the  master  as 
to  such  duty,  and  not  the  fellow  servant  of  the 
brakeman.  But  the  importance  of  the  case  for 
the  matter  in  hand  Is  the  distinct  personal  duty 
of  the  master  to  exercise  continued  supervision 
-over  the  appliances,  and  keep  them  in  good 
and  safe  repair,  which  of  course  implies  the 
presence  in  some  wav  of  the  master. 

In  Riky's  Case,  27  W.  Va.  146,  the  court 
still  deals  with  the  performance  of  some  per- 
sonal duty  of  the  master  by  some  superintend- 
ent, foreman,  or  other  employ^  of  the  com- 
pany; a  duty  "which  the  master  has  impliedly 
contracted,  or  which  rests  upon  him  as  an  ab- 
solute duty."  Here  the  personal  duty  of  the 
master  of  continued  supervision  and  to  keep 
the  same  in  good  and  safe  repair  and  condition 
is  this  time  applied  to  the  railway  and  track 
for  the  use  of  its  employes.  The  brakeman 
on  a  train  consisting  of  one  engine  and  tender 
was  struck  by  a  stump  standing  by  the  side  of 
the  railway.  It  was  the  negligence  of  a  fore- 
man who  was  intrusted  with  the  personal 
duty  of  the  master  in  keeping  the  road  in  re- 
pair. The  CrisweU  Case,  found  in  80  W.  Ya. 
798,  was  decided  in  1888.  Here  the  plaintiff's 
intestate  who  received  the  injury  was  at  work 
for  defendant  in  repairing  defendant's  rail- 
road, and  when  killed  was  on  a  hand -car,  going 
to  the  place  of  work.  Foutz  was  his  foreman 
in  repairing  the  track,  who  stood  in  the 
place  of  the  master  in  controlling  and  dis- 
charging those  working  under  him.  It 
was  by  his  negligence  that  the  deceased  was 
injured.  In  the  opinion  the  liability  is  placed 
on  the  ground  of  the  Madden  Case :  **  That 
two  servants  of  the  same  master  are  not  fellow 
servants  when  one  acts  in  a  superior  ca- 
pacity to  the  other  in  regard  to  some  duty  of 
the  master."  There  was  collision  of  a  hand- 
car on  the  track,  moving  under  the  control  of 
the  foreman,  with  an  extra  train,  by  the  negli- 
gence of  such  foreman,  which  caused  the  death 
of  plaintiff's  intestate.  Here  the  foreman  was 
in  fact  clothed  by  the  master  with  the  power 
to  perform  its  duties  to  the  servant  injured, 
and  the  power  conferred  on  the  foreman  was 
determined  by  the  rules  of  the  company. 

We  now  return  to  our  leading  case  upon  the 
point  here  involved, — Madden  v.  Chesapeake  d 
a  It.Co.,2S  W.  Va.  610,  (1886).  An  engineer 
upon  one  train  of  a  railway  company  was  in- 
jured by  the  negligence  of  a  conductor  of  an- 
other train  running  in  an  opposite  direction. 
Held,  the  engineer  is  not  the  fellow  servant  of 
said  conductor.  The  court  put  it  distincllv 
on  the  ground  that  the  conductor,  in  controll- 
ing and  running  his  train,  is  the  vice-principal 
of  the  master;  and  the  master  is  liable  for  in- 
Jury  to  its  servants,  caused  by  the  negligence 
of  the  conductor  in  running  and  conducting 
its  train.  But  Snyder,  J, ,  delivering  the  opin- 
ion of  the  court,  on  pa^e  618  says:  *•  The  rule 
deduced  from  these  principles  and  authorities 
would  seem  to  be  that  two  servants  of  the 
same  master  are  not  fellow  servants  when  one 
acts  in  a  superior  capacity  to  the  other  in  re- 
gard to  some  duty  aue  from  the  master;  and 
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tbe  master  is  liable  for  any  iniuries  to  the  sub- 
ordinates caused  by  the  carefessDess  or  negli- 
gence of  the  superior."  Reading  the  head  note 
as  given  above  with  this  deduction  ^iven  in 
the  body  of  the  opinion,  the  conclusion  may 
be  drawn  that  tbe  conductor  in  control  of  the 
railway  train  is,  as  to  certain  duties,  tbe  vice- 
principal  of  the  master,  and  not  the  fellow  serv- 
ant of  the  brakeman  and  other  employes  of 
the  common  master.  The  negligence  in  this 
case  was  by  neglis^ently  obstructing  the  track 
with  his  own  train,  so  as  to  cause  a  collision 
with  another  train,  causing  the  injury  of  its 
engineer. 

We  have  now  looked  briefly  at  the  Sasg  Cam 
and  at  the  group  of  which  the  Mcuiden  Case 
may  be  regarded  as  the  center,  severally  and 
separately,  with  reference  to  their  peculiar 
bearing  on  the  case  in  hand.  Before  I  go  back 
and  put  together  the  details  I  have  been  in 
search  of,  and  put  into  juxtaposition  this  group 
represented  by  the  Madden  Case  and  the  Caee 
<jf  Boas,  I  wish  to  preface  it  with  a  matter  of 
common  observation.  I  have  seen  a  few 
among  the  very  many  criticisms  on  the  Ross 
Case,  The  leading  one  is  based  not  on  a  de- 
nial of  one  of  the  principles  impliedly  put  by 
the  majority  at  the  bottom  of  the  ruling,  but 
upon  a  misapplication  of  it,  based  upon  a  mis- 
take, it  is  said,  in  the  matter  of  common  ob- 
servalion.  It  is  a  matter  of  common  observa- 
tion,— the  care  they  take,  (the  railroad  com- 
pany,} the  extreme  and  continual  care  and 
watchfulness,  to  make  and  keep  the  way  safe 
befort  the  coming  and  going  trains.  The 
moving  train  and  the  way  are  by  eminence, 
literally  us  well  as  in  figure  of  speech,  '*  the 
ways  and  the  means  "  to  which  their  personal, 
as  distinguished  from  their  eeneral,  nonper- 
sonal  energies  and  efforts  are  airected.  In  the 
Cooper  Case^  the  first  of  the  group,  the  learned 
ludge  in  his  opinion  takes  continual  supervis- 
ion and  watchfulness  as  the  keynote  of  the 
railway  company's  duty  in  regara  to  the  appli- 
ances. Tbe  same  thing,  in  Die  common  law 
proper,  as  compared  with  statute  law  proper, 
to  some  extent  justly  made  the  subject  of  ani- 
madversion, may  be  of  advantage  during 
growth ;  and  all  living  things  must  grow.  The 
common-law  rule  is  not  tied  down  and  ham- 
pered by  a  fixed  phraseology,  so  that  time  need 
not  be  wasted  in  quibbling  over  words;  but 
that  is  within  the  rule  which  is  within  the 
meaning  of  the  rule,  and  the  meaning  is  de- 
termined by  common  reason  and  common  jus- 
tice. In  a  word,  the  spirit  is  not  killed  by  the 
letter.  Hence,  in  the  Madden  Case,  the  safe 
winr,  as  well  as  the  safe  appliances,  were  ad- 
judged to  be  within  the  rule  requiring  contin- 
ued supervision  and  watchfulness.  Dr. 
Bishop,  as  any  one  familiar  with  his  method 
may  see  who  will  take  the  time  and  trouble  to 
examine  with  some  care  his  chapter  on  fellow 
servants,  entered  the  maze  of  Tcllow  servant 
cases,  and  marshaled  them  over  and  over  again 
to  find  the  leading  string,  and  a  test  of  a  rule 
which  would  not  offend  our  common  reason 
and  our  common  sense  of  right  and  wrong, 
which  would  do  right  by  tbe  company,  the 
master,  as  well  as  oy  the  servant.  His  last 
word  upon  the  subject  is:  Watchfulness  of 
ways  and  appliances  is  the  central  duty  around 
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which  cluster  all  the  personal  (nonassignable) 
duties  due  the  servant  fropi  the  master. 

Returning  now  to  the  Boss  Case  und  Madden 
Case,  and  leaving  out  of  view  the  reason  of  the 
rule  as  resting  alone  on  the  fact  of  su[  eriority 
and  subordination  in  control, if  we  take  the  facts 
of  the  case  and  tbe  reason  given  impliedly  by 
Jystice  Field  and  by  Justice  Miller  (a  venera- 
ble name,  we  may  now  say)  and  others  who 
concurred,  we  find  it  to  be  tbe  duty  of  constant 
watchfulness  of  the  way  and  appliances,  espe- 
cially at  the  moving  time  and  place,  at  the  very 
moment  of  its  supreme  importance,  when  the 
great  danger  to  the  appliance  was  the  running 
of  it,  and  the  great  danger  of  the  serious  of 
struction  of  the  way  was  from  the  trains  them- 
selves, monsters  of "  power  when  moving  with 
the  momentum  of  600  tons  and  more,  multi- 
plied by  more  than  the  speed  of  the  race  horse, 
and  a  fearful  obstruction  to  encounter  when 
standing  still,  or  when,  as  in  these  two  cases, 
they  were  running  together,  one  or  both  out 
of  time  or  out  of  place  by  the  fault  of  some- 
bod;^.  Justice  Field  seems  to  take  it  as  a  con- 
cession that  in  these  supreme  needs  of  watch- 
fulness and  care  as  they  arose  from  second  to 
second  in  passing  time,  and  from  foot  to  foot 
in  change  of  place,  the  master  was  surely 
present;  and,  if  present,  why  not  select  the 
conductor  as  the  one  in  control  as  his  personal 
representative,  and,  in  subordination  to  him, 
the  engineer,  too,  if  need  be,  both  helping  for 
the  occasion,  together  with  the  operator  at  tbe 
distance,  in  the  constant  careful  watchfulness 
in  general;  the  one  with  his  cunning  hand  on 
tbe  lever,  and  his  steady  eye  to  the  front:  the 
other,  passing  through  tne  appliances  from  end 
to  end  constantly.  And  Judffs  Snyder,  in  the 
Madden  Case,  and  Jttdge  Green,  quoting  it  with 
approval  in  the  CrisiceU  Case,  held  the  con- 
ductor to  be  the  one  in  authority,  discharging 
the  personal  duty  of  the  master,  and  by  thai 
test  also,  as  well  as  by  the  test  of  ''superior 
servant,"  the  doctrine  of  fellow  servant  did  not 
come  into  play.  In  both  cases  there  was  neg- 
ligence; in  the  Boss  Case  on  both  trains.  Jus- 
tice  Field  takes  the  negligence  found  on  the 
going  train,  and  restricts  the  head  note  to  that, 
Judge  Snyder  applies  it  in  effect  to  both. 

This  brings  us  to  the  case  in  hand,  the  facts 
of  which  do  not  require  for  the  solution  of  the 
point  of  law  involved  that  we  shall  put  the 
rule  of  the  Madden  Case  upon  the  one  ground 
or  the  other, — superiority  in  isolated  com- 
mands, or  the  nature  of  the  duty  to  be  dis- 
charged. Both  existed  In  the  Madden  Case,  as 
there  held,  and  both  exist  here.  Whether  we 
call  the  yardmaster  a  conductor  simply,  or  a 
conductor  pro  hoc  vice,  is  not. important.  He 
was  on  the  ground  in  command  of  tbe  train. 
It  was  bis  duty  to  remove  it,  as  dangerously 
barring  the  way  of  the  coming  train,  whicli 
he  knew  must  be  close  at  hand;  and  to  warn 
and  give  notice  of  the  dangerous  obstruction 
to  tbe  expected  train,  according  to  the  rules. 
We  have  already  shown,  and  it  is  not  neces- 
sary to  repeat,  the  railway  master,  cannot,  by 
the  requirement  of  its  rules,  shift  the  burden 
of  a  personal  duty  to  other  shoulders,  and  thus 
make  the  doctrine  of  fellow  servant  apply,  be- 
cause it  has  no  power  to  amend  the  general 
law.    How  far  it  may  be  regulated  by  contract. 
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express  or  implied,  the  facts  of  this  case  do  not 
require  us  to  inquire.  This,  I  take  it,  is  the 
least  settled  of  alL  See  Bishop,  Non-Cont. 
Law,  §074.  '*  If  in  words  or  by  implication 
the  servant  has  undertaken  to  assume  a  risk, 
he  cannot  have  compensation  of  the  master  for 
an  injury  resulting  therefrom." 

In  the  case  of  Lake  Share  AM.  8,  R.  Co,  ▼. 
Bpangler,  44  Ohio  St.  471,  5  West.  Rep.  785, 
Owen,  Ch  /.,  says:  "The  policy  of  our  law 
(as  to  the  superior  servant  rule)  being  well  set- 
tled, it  only  remains  for  us  to  inquire  whether 
the  railroaa  companies  may  ignore  or  contra- 
vene  that  policy  by  private  compact  with  their 
employes,  stipulating  that  they  (the  railroad 
company)  shall  not  De  held  to  a  liability  for 
the  negugence  of  their  servants  which  public 
policy  demands  shall  attach  to  them.  The 
answer  is  obvious.  Such  liability  is  nut  cre- 
ated for  the  protection  of  the  employes  simply, 
but  has  its  reason  and  its  foundation  in  pubnc 
necessity  and  policy,  which  should  not  be 
asked  to  yield  or  surrender  to  mere  private  in- 
terests and  agreements." 

This  brinss  us  to  the  instructions  respective- 
ly given  ana  refused. 

Plaintiff's  No.  1.  This  instruction  states  hy- 
poihetically,  but  correctly,  what  the  evidence 
certified  tended  to  prove,  with  the  rule  of  the 
Madden  Cote  correctlv  applied. 

Plaintiff's  No.  2.  This  proceeds  upon  the 
supposition,  and  the  facts  and  nature  of  the 
droumstances  show  the  facts  supposed  to  be 
true, — that  is,  if  plaintiff's  intestate  had  been 
right  at  his  brake  he  could  not  possiblv  have 
pevented  the  collision,  and  that,  if  his  thus 
being  out  of  place  did  not  directly  contribute 
to  the  injury,  then  plaintiff's  right  to  recover, 
if  any,  was  not  thereby  barred.  This  is  the 
law,  as  laid  down  in  the  BiUy  Com,  27  W.  Ya. 
145,  and  in  many  other  cases. 

Defendant's  No.  1.  This  was  properly  given 
for  defendant,  and  there  is  no  one  to  com- 
plain. 

Defendant's  No.  2.  This  was  properly  re- 
fused, because  it  Ib  not  in  accordance  with  the 
law  laid  down  in  the  Madden  Case,  and,  if  the 
court  in  that  case  put  the  master's  liability,  not 
upon  the  single  fact  that  the  conductor  of  the 
train,  as  such,  was  performing  a  personal  duty 
of  the  master  as  the  superior  in  control,  but 
also  required  that  the  conductor  should  be  in 
discharge  of  some  other  personal  duty,  then  it 
at  the  same  time  held  that,  so  far  as  by  run- 
ning his  train  he  obstructed  the  track  to  tJie 
hurt  of  another  and  subordinate  servant,  he 
was,  as  vice-principal  prohae  ftiee,  in  discharge 
of  Uie  master's  duty  of  watchfulness  and  care 
in  keeping^  the  track  clear.  Besides,  the  in- 
struction given  by  the  court  in  amendment  of 
No.  2  was  all  that  defendant  could  ask  on  this 
head. 

Defendant's  No.  8.  This  instruction  may  or 
may  not  be  correct,  and  it  was  properly  re- 
jected, there  being  no  evidence  fairly  tendinis 
to  show  that  the  injury  directly  and  proxi- 
mately resulted  from  the  negligence  of  the 
other  brakeman;  and  even  if  it  did,  it  did  not 
do  so  without  the  direct,  intervening,  proxi- 
mate help  of  the  negligence  of  the  conductor. 

Defenaant's  No.  4.  This  is  No.  8  in  another 
form. 

Defendant's  No.  5.    This  is  abstract  in  one 
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view  and  incorrect  in  the  other,  as  already 

ShOWD. 

Defendant's  No.  6.  In  the  Madden  Case  the 
engineer  on  one  train  was  injured  by  the  neg- 
ligence of  the  conductor  of  another  train. 

Defendant's  No.  7.  This,  in  one  part,  as- 
sumes the  fact  in  dispute, — that  the  negligence 
of  the  other  brakeman  caused  the  collision, — 
while  the  evidence  shows  that  it  was  but  the 
occasion,  nor  is  there  any  evidence  tending  to 
show  that  it  was  the  cause. 

Defendant  s  No.  8.  This  instruction  is  based 
on  the  theory  that  the  negligence  of  the  brake- 
man  on  the  other  train  was  t^e  one  direct,  effi- 
cient, proximate  cause  of  the  injury.  It  was 
I  properly  refused  as  abstract  if  for  no  other 
reason;  and,  as  amended  by  the  court,  and  then 
given,  defendant  has  no  ground  to  complain 
of  it. 

Defendant's*  No.  9.  This  is  based  on  the 
theory  that,  upon  the  facts  such  as  there  was 
evidence  tending  to  prove,  the  two  brakemen 
and  the  cnnductor  were  fellow  servants.  If 
there  had  been  any  evidence  tending  to  sup- 
port this  theory,  it  would  have  been  enough, 
whether  the  transgressors  acted  jointly  or  sev- 
erally. 

Defendant's  No.  10.  This  has  been  already 
disposed  of.  There  is  no  evidence  tending  to 
show  that  the  negli^nce  of  the  other  brake- 
men  was  the  immediate  cause  of  the  death  of 
glaintiff's  intestate,  and  the  negligence  of 
pease,  the  conductor,  the  remote  cause.  The 
tendency  of  all  the  evidence  is  to  show  the  re- 
verse. 

Defendant's  No.  11.  The  uncontradicted 
evidence  shows  that  it  was  the  duty  of  yard- 
master  Spease  to  take  and  conduct  a  train 
down  to  Tug  creek,  and  bring  back  the  run- 
away cars,  and  that  brings  him,  for  at  least  the 
only  occasion  here  material,  within  the  rule 
in  the  Madden  Case,  The  latter  clause  of  this 
instruction  may  have  been  correct,  but  it  need 
not  be  examined,  because  the  court  was  not 
asked  to  consider  it  separately. 

Defendant's  No.  12.  The  ground  of  the  first 
branch  of  this  instruction  was  sufficiently 
covered  by  instruction  No.  1  given  lor  plain- 
tiff, and  that  of  the  second  branch  by  plain- 
tiff's instruction  No.  2. 

Defendant's  No.  13.  This  one,  also  on  con- 
tributory negligence,  was  covered  in  a  practical, 
concrete  way  by  instruction  No.  2  given  for 
plaintiff. 

Defendant's  No.  14.  The  evidence  shows 
afiirmatively  that  the  death  of  the  brakeman 
on  the  coming  train  was  not  caused  contribu- 
torily  or  otherwise  by  Daniels'  violation  of  any 
Pile,  whether  he  knew  it  or  not,  but  by  the 
negligence  of  the  conductor  in  not  observing 
the  rule  which  required  him  to  give  Danielsr 
expected  train  warning  that  the  track  was 
obstructed  by  his,  the  conductor's,  own 
train. 

Defendant's  No.  15  This  was  properly  dis- 
posed of  by  instruction  No.  2  given  for  plain- 
tiff, which  covered  the  same  point  of  law, 
which  has  been  held  to  be  correct  in  substance. 
Besides,  it  is  abstract,  there  being  no  evidence 
that  the  brakeman's  own  conduct  contributed 
in  any  degree  to  his  death. 

Defendant's  Nos.  16,  17,  18,  and  19  were 
given.    If  either  of  them  should  happen  to  be 
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wrong  in  any  particular,  (they  seem  to  be  cor- 
rect,) plaiotm  is  not  to  blame  for  it 

In  conclusion,  although  counsel  should  have 
full  liberty  to  manage  their  cases  in  their  own 
way,  present  all  points  of  law  for  instruction 
that  may  arise,  and  the  same  point  in  different 


phases  out  of  abundant  caution,  still  thcj 
should  consider  that  the  time  of  the  circuit 
court  is  precious,  and  that  too  much  caution 
might  tire  out  the  most  patient  temper. 


RHODE  ISLAND   SUPREME  COURT. 


Paul  LA\ALLE 

SOClfeTf:  ST.  JEAN  BAPTI8TE  DE 
WOONSOCKET. 
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The  niil&wfbl  ezpnlaiOB  of  a  member  of 
a  mutual  benefit  societgr  will  not  give 
him  a  riflrht  of  action  for  damagee  as 

such  action  is  baaed  on  au  aoquiesoenoe  in  the 
expulsion  and  a  fraiver  of  the  Uleffallty  which 
must  be  counted  a  wairer  of  the  entire  cause  of 
action.  Other  reasons  against  the  action  are 
found  in  the  Jack  of  any  fund  from  which  dam« 
ages  can  be  paid  and  m  the  impossibility  of 
measuring  the  damages.  The  proper  remedy  Is 
numdamus  to  restore  him  to  membership. 

(Apru  28,  laoe.) 

EXCEPTIONS  by  pkintiflf  to  a  ruling  of 
the  Court  of  Common  Pleas  for  Provi- 
dence County  sustaining  a  demurrer  to  his 
declaration  in  an  action  brought  to  recover 
damages  for  his  alleged  illegal  expulsion  from 
membership  in  defendant  society.     Oterruled, 

The  facts  are  stated  in  the  opinion. 

Mr,  LiviniB^ton  Scott,  for  plaintiff: 

The  fact  that  mandamus  lies  does  not  pre- 
clude the  existence  of  a  remedy  by  action. 

The  existence  simply  of  another  remedy 
will  not  defeat  mandamus  unless  it  is  such  a 
remedy  as  will  place  the  party  demanding  it 
in  the  same  situation  as  he  was  in  before  the 
act  compldned  of,  or  will  give  him  relief  sub- 
stantially equivalent  to  the  specific  relief  that 
mandamus  affords. 

fithendge  v.  HaU,  7  Port  (Ala.)  47;  Mo- 
Cullough  V.  Brooklyn,  28  Wend.  461;  Be  Tnu- 
tees  of  WiUiamsburgh,  1  Barb.  84;  Fremont  v. 
Crippen,  10  Cal.  211,  70  Am.  Dec.  711;  Ang. 
&  A.  Corp.  712. 

If  these  interests  in  the  insurance  funds 
were  the  only  interests  of  the  plaintiff  in  the 
corporation,  the  case  could  not  then  be  distin- 
guished from  the  ordinary  case  of  interference 
by  a  corporation  with  the  rights  of  a  share- 
holder in  a  moneyed  stock  company. 

In  the  case  of  a  stock  company,  when  the 
corporation  refuses  to  transfer  stock  to  a  pur- 
chaser, the  courts  refuse  to  restore  by  manda- 
mus on  the  ground  that  a  remedy  by  action 
will  give  him  relief  substantially  adequate  and 
equivalent  to  the  specific  remedy  of  mandamus. 

Wilkinson  v.  Providence  Bank,  8  R.  L  22; 
Hart  V.  Frontino  d  B.  8,  A.  G.  Min.  Co,  L. 
R.  6  Exch.  Ill;  Smith  v.  Maine  Boys  Tunnel 


Co.  18  Cal.  Ill;  Bond  ▼.  Mount  Hope  Iron  (h. 
99  Mass.  605,  97  Am  Dec.  49 

In  this  case  the  court  can  give  relief  in  dam- 
ages in  this  action  for  the  loss  of  interest  in 
the  two  insurance  funds,  entirely  adequate 
and  equivalent  to  specific  relief  bv  mandamus, 
and  it  ought  not  to  refuse  to  do  it  simply  be- 
cause the  right  of  the  plaintiff  in  the  general 
property  of  the  corporation  cannot  be  exactly 
estimated  in  the  same  action. 

The  nature  of  the  plaintiff's  right  in  the 
ffeneral  property  is  the  same  as  that  of  a  stock- 
holder. 

As  respects  the  membership  rights,  irrespeo> 
tive  of  the  rights  in  the  insurance  funds,  the 
plaintiff  has  suffered  legal  damage  by  the  in- 
terference with  his  rights  as  a  member  by  the 
act  of  expulsion. 

Ashby  V.  WhiU,  2  Ld.  Raym.  955;  WoMng- 
ton  Ben.  Soe.  v.  Bather,  20  Pa.  425. 

]\.nd  he  may  waive  his  right  as  a  member  to 
reinstatement,  and  elect  to  consider  these  rights 
as  lost,  and  sue  for  damages  for  such  loss  and 
injury. 

State  ▼.  Idpa,  28  Ohio  St.  665;  Ludawidd 
V.  PoUsh  B.  C.  8t.  8.  K.  Ben,  8oe,  29  Mo.  App. 
887;  Orotvenor  v.  United  Society  of  BeUefoers, 
118  Mass.  78;  Hardin  ▼.  Second  Baptist  Churchy 
51  Mich.  187,  47  Am.  Rep.  555. 

The  existence  of  this  remedy  by  action  has 
been  often  recognized  and  alluded  to  by  courts 
in  other  cases  as  an  existing  remedy  concur- 
rent with  mandamus. 

Sp&rry's  App,  8  Cent  Rep.  215,  116  Pa.  891; 
Com.  V.  Pike  Ben,  Soe,  8  WatU  &  S.  247; 
Black  dt  W,  8.  Soe,  v.  VanDyke,  2  Whart.  809. 

It  does  not  lie  in  the  mouth  of  the  defendant 
to  say  that  the  plaintiff  has  suffered  no  dam- 
age because  the  action  of  the  society  was  ille> 
gal. 

Delacy  v.  Neuse  Rifier  Nav,  Co.  8  N.  C.  274, 
9  Am.  Dec.  686;  Medical  db  8,  Soe.  of  MonU 
gomery  v  Weatherly^  75  Ala.  248;  McLaffertiy 
V  Sweeney  (Pa.)  7  Cent.  Rep.  895;  Harman  v. 
Tappenden,  1  East,  562;  Wasftin<rton  Ben.  Soe, 
V.  Backer,  20  Pa.  425;  Webb  v.  PoHland  Mfg. 
Co.  8  Sumn.  197;  Paul  ▼.  Sloan,  22  Vt.  238, 
54  Am.  Dec.  75;  Bmbrey  ▼.  Otoen,  6  Exch. 
868;  Wadstoorth  v  Western  U.  Teleg.  Co  86 
Tenn.  695. 

If  the  plaintiff  cannot  maintain  the  action 
for  damages  for  the  loss  of  his  membership 
rights  for  the  reason  that,  the  act  of  the 
society  being  illegal,  he  is  to  be  considered  still 
a  member,  noiens  vdens,  and  therefore  has  not 
lost  his  right  of  membership,  yet  he  pertainly 
may  as  a  member  maintain  the  action  fordam- 


NoTB.— The  opinion  and  briefS  seem  to  exhaust 
the  authorities  on  the  exact  question  iavolved  in 
the  above  case. 

Fornoteson  power  of  court  to  review  suspen- 
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slon  of  member  of  mutual  benefit  aasooiatton, 
Connelly  v.  Masonic  Mut.  Ben.  Asso.  (Oonn.)  0  H  B. 
A.  428:  Oanfleld  v.  Knlffhts  of  Haooabees  (Mich.)  18 
L.R.A. 


See  also  40  L.  R.  A.  488. 
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am  for  the  Inter ference  with  his  rights  and 
his  exclusion  from  the  enjoyment  of  them,  and 
for  the  injury  to  bis  reputation  which  his  ex- 
pulsion has  caused,  and  for  the  public  dis/irrace 
and  mental  and  bodily  distress  which  the  un- 
lawful act  of  the  society  has  inflicted  upon 
him. 

Washington  Ben.  8oe.  t.  Baeher,  mipra; 
Peapls  V.  Qerman  U.  E,  6t,  8,  Ohurch,  58  N. 
Y.  103;  LudawUki  v.  Polish  R.  0,  8t.  8,  K. 
Ben,  8oc,  and  McLafferty  v.  Sweeney^  supra, 

Mr,  Edwin  Aldrieh,  for  defendant: 

TheYote  of  expulsion  is  invalid  and  alto- 
gether Void. 

Ang.  &  A.  Corp.  g  420,  and  noU^  %  422,  and 
cases  cited;  Bex  ▼.  Faversham  Fishermen,  8 
T.  R  856;  Barman  y.  Tappenden,  1  East,  562; 
FuUer  ▼.  Plainfield  Academic  School,  6  Coun. 
632;  Western  U.  TeUg  Co,  v.  Davenport,  97  U. 
B.  369,  24  L.  ed.  1047;  Pratt  v.  7'aunton  Cop- 
per Co.  128  Mass.  112,  25  Am.  Rep.  87;  Com. 
▼.  Pennsylvania  Ben,  InsL  2  Berg.  &  R.  141; 
Loubat  ▼.  LeBoy,  40  Hun,  646. 

Such  a  vote  is  a  mere  nullity,  and  does  not 
expel  the  plaintiff.  He  is  therefore  upon  bis 
own  showing  still  a  member  of  defendant 
society,  and  has  been  deprived  of  no  rights  or 
privileges  therein. 

See  People  ▼.  German  U.  B.  8t.  8.  Church, 
53  N.  Y.  103;  Innes  v.  Wylie,  1  Car.  &  K.  257; 
State  V.  Milufavkee  Chamber  of  Commerce,  4tl 
Wis.  670. 

If  the  plaintiff  still  remains  a  member  of  the 
defendant  society,  and  has  been  deprived  of 
no  rights  or  privileges  of  membership,  he  can- 
not maintain  this  action,  because  he  has 
suffered  no  damage. 

See  Wood  ▼.  Wood,  L.  B.  9  Exch.  190. 

No  action  of  the  case  can  be  maintained  for 
any  act  however  tortious  which  does  not  occa- 
sion "  temporal  damage." 

Oliver,  JPrecedents,  847,  and  cases  cited; 
Fuller  V.  Plainfield  Academic  School,  supra. 

Where  a  member  has  been  wrongfully  ex- 
pelled from  a  society  or  corporation,  mandamus 
Is  the  proper  remedy  to  compel  the  society  or 
corporation  to  restore  him  to  membership. 

See  Am.  L.  Rev.  July-August,  1890,  p.  551, 
§  IS,  and  cases  cited:  1  Morawetz,  Priv.  Corp. 
^  277,  and  cases  cited;  Fuller  v.  Plainfield 
Academic  School,  supra;  Sibley  v.  Carteret 
Club,  40  N.  J.  L.  295;  Pe<yple  v.  Fire  Depart- 
ment of  Detroit,  81  Hich.  458,  Savannah  Cot- 
ton Reehange  v.  State.  54  Gki.  668;  Pe(yple  v. 
Medical  Soc,  qf  Brie  County,  82  N.  Y.  192; 
Com.  V.  Pike  Ben,  Soc,  8  Watts  &  S.  247; 
Sleeper  y.  FVankUn  Lyceum,  7  R.  I.  527,  Peo- 
fie  y.  liew  York  Ben.  Soc.  8  Hun,  861. 

Stinessy  /.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  seeks  in  this  action  to  recover 
dama^  for  an  illegal  expulsion  from  mem- 
bership in  the  defendant  corporation.  The 
declaration  sets  oat  that  the  corporation  is  a 
benevolent  organization,  of  the  kind  now  gen- 
eially  known  as  a  "  mutual  benefit  society," 
having  a  relief  fund  for  the  benefit  of  its  sick 
members;  that  the  plaintiff  was  a  member  in 
good  standing,  and  had  performed  all  his  duties 
and  obligations  as  such  member,  yet  the  de- 
fendant, at  a  regular  meeting,  in  the  absence 
of  the  plaintiff,  without  lawful  cause,  without  I 
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notice  pf  any  charges  against  him,  without  any 
trial  or  examination  of  any  charges,  and  with- 
out affording  him  any  opportunity  to  be  heard, 
expelled  the  plaintiff  from  membership, 
whereby  he  lost  his  privileges  as  a  member  and 
his  right  and  interest  iii  and  to  the  property  of 
the  corporation,  and  was  also  greatly  injured 
in  reputation.  To  this  declaration  the  defend- 
ant oemurred  in  the  court  of  common  pleas, 
where  the  demurrer  was  sustained,  and  the 
case  comes  before  us  on  exception  to  the  ruling 
of  the  court  below  in  sustaining  the  demurrer. 
It  is  obvious,  if  the  defendant  is  liable  to  suit 
at  all  on  such  a  cause  of  action,  that  the 
declaration  sets  out  the  cause  of  action  with 
sufficient  fullness.  The  elements  of  an  illegal 
and  highhanded  violation  of  the  plainllff's 
rights  are  fully  stated.  Indeed,  the  defendant 
takes  the  ground  that  the  declaration  sets  forth 
an  act  so  clearly  illegal  that  it  is  void  db  initio, 
and  80  there  has  been  no  expulsion,  and  con- 
sequently there  is  no  damaee  and  no  right  of 
action.  No  society  shoula  be  admitted  to 
shield  itself  in  such  a  way.  If  the  position  is 
taken  in  good  faith,  a  proper  acknowledgment 
of  the  error  will  be  evidenced  by  a  restoration 
of  the  injured  member  to  the  privileges  of  the 
society;  otherwise,  continuing  to  hold  out  a 
member  who  has  been  wrongfully  expelled  is 
as  bad  as  the  original  wrong  itself.  It  amounts 
to  saving  to  the  member:  "  We  have  illegally 
expelled  you;  but  so  long  as  you  do  nothing 
about  it  we  will  let  the  expulsion  stand  and 
keep  you  out,  but  if  you  call  us  to  account  for 
it  we  will  say  we  have  not  done  it  at  all, 
because  we  aid  not  do  it  right."  Such  a 
defense  cannot  commend  itself  to  a  court  of 
justice.  Cases  which  lay  down  such  a  doctrine 
cannot  be  followed  by  this  court.  The  de- 
murrer cannot  be  sustained  on  this  ground. 
As  the  case  stands  upon  the  demurrer,  a  cor- 
poration for  benevolent  purposes  has  expelled 
a  member  without  a  trial,  who  thereupon  sues 
for  damages  for  the  illegal  expulsion,  and  the 
issue  rai^  is.  Can  such  an  action  be  main- 
tained? There  is  no  question  that  a  member 
who  has  been  illegally  expelled  has  the  right 
to  apply  to  the  court  to  be  restored  to  mem- 
bership by  a  writ  of  mandamus. 

There  is  also  no  question  that  while  a  cor- 
poration like  this  is  not  one  which  gives  a 
member  an  indefeasible  interest  or  property 
right,  like  shares  of  stock,  still  the  benefits  are 
a  sort  of  money  interest,  in  regard  to  which  the 
member  is  entitled  to  protection.  If  he  is 
lawfully  expelled  he  loses  these  benefits  alto- 
gether. If  he  Ib  not  lawfully  expelled  he  is 
entitled  to  be  restored  to  them;  but  is  he  also 
entitled  to  maintain  an  action  for  damages  for 
the  pretended  expulsion?  it  is  manifest  that 
the  most  exact  and  complete  remedy  is  by 
restoration,  for  in  this  way  one  is  not  only 
vindicated  in  his  character  and  standing,  but 
also  re-established  in  the  very  rights  which 
belong  to  him,  without  being  obliged  to  take 
something  else  as  a  substitute  for  them.  And 
evidently  he  cannot  have  both  remedies  at  the 
same  time,  for  restoration  implies  a  correction 
of  the  error,  and  damages,  compensation  for 
it.  They  are  incompatible;  they  cannot  stand 
together. 

Thus,  in  Staie  v.  Lipa,  28  Ohio  St,  665,  it 
was  held  that  bringing  an  action  for  damages 
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was  a  waiver  of  the  right  to  a  maDdamus  for 
restoratioD  to  membership.  It  is  now  well 
settled  in  cases  of  this  kind,  involving,  as  tbej 
do,  a  sort  of  right  in  property,  that  mandamus 
will  lie;  and  we  have  only  to  consider  whether 
an  action  may  lie  in  lieu  of  mandamus.  De- 
cisions of  this  question  have  not  been  nu- 
merous, owing  to  the  fact  that  the  multiplica- 
tion of  these  societies  is  of  recent  date,  and  the 
decisions  that  have  been  given  are  diverse. 
We  have  been  referred  to  one  case  only,  and  we 
have  found  do  other,  which  squarely  sustains 
the  right  of  action.  Ludeioiski  v.  Polish  B,  G, 
St.  S,  K.  Ben.  8oe,  29  Mo.  App.  887.  It  is  to 
be  regretted  that  the  court  in  that  case  simply 
declares  that  the  riffht  of  action  exists,  without 
stating  the  ground  upon  which  it  rests.  In 
other  Cases  there  are  dicta  that  an  action  may  be 
maintained  for  illegal  expulsion,  but  these,  too, 
lack  a  discussion  of  the  right  of  action.  It  is 
assumed  to  be  in  compensation  for  an  injury 
caused  by  a  violation  of  right.  Washington 
Ben.  Soc,  v.  Baeher,  20  Pa.  425:  People  v. 
German  U.  E.  St.  S.  Ohureh,  58  N.  Y.  108. 

State  V.  Lipa,  iupra,  was  a  petition  for 
mandamus,  which  was  refused  on  account  of  a 
pending  action  in  error,  on  which  a  judgment 
bad  been  recovered.  On  the  other  hand  is  the 
recent  case  of  Peyre  v.  Mutual  Ben.  Belief  Soe., 
90  Cal.  240,  which  denied  the  right  of  action 
upon  the  ground  that  it  would  punish  those 
who  voted  against  the  expulsion  as  well  as  the 
majority  who  voted  in  favor  of  it.  The  ques- 
tion cannot  yet  be  regarded  as  settled  upon  au- 
thority. Upon  principle  we  do  not  think  the 
action  should  be  sustained.  It  assumes  an  il- 
legal expulsion,  for  which,  the  wrong  being 
waived,  compensation  is  demanded.  U  the  il- 
legality is  waived  and  the  expulsion  acquiesced 
in  by  the  member,  we  see  no  reason  why  it 
should  not  be  taken  for  what  it  implies.  The 
waiving  of  illegalitv  implies  and  recognizes  a 
legal  expulsion.  There  is  no  escape  from  this. 
But  If  the  member  has  been  legally  expelled 
there  is  no  ground  of  action.  The  waiver  of  the 
illegality,  therefore,  is  a  waiver  of  the  entire 
cause  of  action;  for,  if  the  action  be  not  illegal 
and  in  violation  of  the  plain  tiff's  rights,  there  is 
nothing  to  complain  of.  There  are  cases  in 
which  a  tort  can  be  waived  and  an  action  of 
assumpsit  for  damages  sustained,  but  those 
cases  are  radically  different  from  the  case  at 
bar.  They  rest  upon  the  principle  that  an  act 
done,  which  is  in  itself  a  tort,  may  be  treated  by 
the  injured  party  as  having  created  a  contract 
upon  which  he  may  recover;  this  remedy  being 
of  a  milder  character,  and  so  no  disadvantage 
to  the  defendant.  But  no  case  can  be  found 
where  a  plaintiff  is  allowed  to  waive  a  tort  for 
the  pui  pose  of  putting  the  defendant  in  a  worse 
position  than  he  would  be  in  for  the  tort  itself. 
Much  less  should  one  be  allowed  to  waive  a  tort 
for  the  purpose  of  maintaining  an  action 
which,  without  the  tort,  would  have  no 
foundation.  For  example,  suppose  one 
wrongfully  takes  the  goods  of  another. 
He  majr  be  sued  in  trover;  or  the  tort  be- 
ing waived,  and  the  taking  considered  as 
lawful  and  so  carrying  the  title,  a  promise  to 
pay  may  be  implied.  Here,  outside  of  the 
tort,  there  is  something  upon  which  the  impli- 
cation of  a  contract  may  act,  namely,  the  pay- 
ment for  the  plaintiff's  goods  which  the  defend- 
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ant  has  in  possession.  But  in  the  case>at  bar 
there  is  no  chance  for  the  implication  of  a  con- 
tract. There  is  no  right  to  tne  fund  except  in 
a  member;  and  a  member  may  be  lawfully  ex- 
pelled, and  thereby  lose  that  right  altogether. 
In  the  ordinary  case  of  waiving  a  tort  one  sim- 
ply foregoes  an  advantage  which  he  might 
press  by  reason  of  the  wrongful  act;  but,  in 
the  matter  of  expulsion,  if  he  foregoes  the 
wrong  he  foregoes  evervthing.  Suppose,  in  an 
action  for  assault  and  batterv,  one  could  waive 
the  tort,  what  would  be  left  to  sue  foi 7  Yet 
such  a  case  would  be  analogous  to  the  case  at 
bar.  The  reasonable  view  is  that  if  one  waives 
the  illegality  of  an  act,  and  acquiesces  in  it  as 
a  legal  and  accomplished  fact,  ne  must  take  it 
with  its  consequences;  and  the  consequences 
of  an  expulsion,  with  the  element  of  illegality 
dropped  out  of  it,  would  be  a  valid  depriva- 
tion of  membership,  for  which  no  action  could 
lie.    See  Cooley,  TorU,  2d  ed.  108-111. 

There  is  another  reason  why  an  action  like 
this  should  not  be  maintained.  Ordinarily 
these  societies  have  no  fund  except  that  which 
is  contributed  for  the  benefit  of  the  members, 
according  to  the  regulations  afirreed  upon. 
Each  society  is  a  sort  of  trustee  of  such  a  fund, 
and  has  no  right  to  apply  it  to  any  other  pur- 
poses. If  one  can  take  it  on  a  judgment  for 
damages  he  diverts  it  from  the  benevolent  ob- 
jects for  which  it  was  contributed,  and  that, 
too,  possibly,  to  the  injury  of  members  who 
have  not  been  in  fault,  irrespective  of  the 
question  of  jurisdiction  over  such  a  fund  as 
trust  fund  or  a  charity,  a  court  ought  not  to 
make  such  a  diversion  possible  if  it  can  be  rea- 
sonably avoided.  If  resort  cannot  be  had  to 
such  a  fund,  a  ludgment  against  a  corporation 
which  accumulates  only  such  a  fund,  and  ac- 
quires no  other  property  of  account,  would  be 
a  barren  remedy  to  offer.  The  more  difficult 
question  of  the  measure  of  damages  shows  the 
impropriety  of  allowing  the  action. 

In  LucUnciski  v.  Polish  B.  0.  St.  S.  K.  Ben, 
Soc.  supra,  only  nominal  damages  were  given. 
To  establish  a  right  of  action  for  the  mere  pur- 
pose of  allowing  one  to  recover  nominal  dam- 
ages is  a  course  not  to  be  commended.  But 
wnat  rule  can  be  laid  down  by  which  to  gauge 
a  larger  measure  of  damages?  The  members 
of  these  benefit  societies  have  no  severable  in- 
terest in  the  fund.  They  can  receive  no  ben- 
efit from  it  except  as  members  who  continue 
to  pay  their  assessments,  and  then  only  in  case 
of  sickness.  How  can  it  be  determined  wheth- 
er any  member  would  continue  to  pay  dues  in 
the  future;  whether  he  would  be  sick  during 
his  membership,  so  as  to  derive  benefit  from 
the  fund;  whether  the  amount  which  he  would 
be  required  to  pay  in  may  not  exceed  the 
amount  he  might  receive  as  a  benefit,  and  thus 
prove  to  be  no  loss  at  all?  All  of  these  ques- 
tions enter  into  the  determination  of  the  amount 
of  damage  sustained  by  expulsion.  They  are 
incapable  of  proof.  They  are  matters  of  pure 
speculation  and  le^ess,  and  too  uncertain  to 
form  the  basis  of  a  judgment.  If  a  member 
wrongfully  expelled  desires  to  enforce  his 
rights,  exact  justice  can  be  done  by  reinstat- 
ing him.  Great  injustice  may  be  done  by  an 
award  of  damages  based  upon  conjecture  or 
possible  prejudice. 

But  the  plaintiff  urges  that,  if  the  action 
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cannot  be  maintained  for  the  loss  of  member- 
ship rights,  yet  he  may  recover  for  the  exclu- 
sion from  the  right  to  enjoy  the  use  of  the 
common  property  and  the  privileges  of  mem- 
bership. Wnile  such  a  recovery  would  not  be 
objectionable  for  inconsistencsr,  and  would  be 
less  objectionable  for  uncertainty  in  the  ele- 
ments of  damage,  we  nevertheless  think  that 
an  action  is  not  maintainable  on  this  ground. 
The  plaintiif  had  the  right  to  an  immediate 
restoration  to  participation  in  the  affairs  of  the 
society,  y/bat  he  has  suffered  by  exclusion 
therem>m  is  due  to  his  own  neglect  to  seek  his 
remedy.  Upon  no  principle  of  justice  can  he 
allow  the  exclusion  to  run  on  for  the  purpose 
of  accumulating  dama^.  There  might  be  a 
brief  interval  oi  exclusion  between  the  vote  of 
the  society  and  the  enforcement  of  the  rem- 
edy, but  that  would  be  too  small  a  matter  for 


a  court  to  allow  as  a  ground  of  action..  Mis- 
takes  and  illegalities  are  liable  to  occur  in  all 
sorts  of  societies,  and  the  remedy  which  a  court 
can  give  cannot  always  be  absolutely  adequate. 
Courts  must  deal  with  these  matters  sensibly, 
and  to  recognize  every  error  which  may  to 
some  extent  infringe  the  rights  of  a  member, 
as  a  cause  of  action,  when  that  error  con  be 
speedily  corrected,  would  be  a  manifest  stretch 
of  the  administration  of  the  law.  The  griev- 
ance may  be  regarded  as  an  incident  to  mem- 
bership in  a  fiociety,  and,  at  any  rate  of  too 
trivial  a  character  to  require  compensation  in 
damages  when  the  substantial  remedy  of  re^ 
toration  is  at  hand.  In  our  opinion  the  plain- 
tiff is  not  entitled  to  maintain  this  action,  and 
the  demurrer  to  the  declaration  is  sustained. 
BxeeptioM  oteiruled. 
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Thomas  A.  SCANLON,  by  Next  Friend, 

Benjamin  M.  WEDGER. 
Willis  E.  BURNHAM,  by  Next  Friend, 

SAME. 


George  MASON,  Admr.,  eta. 

«. 

SAME. 


Henry  AR  FOON,  by  Next  Friend, 
SAME. 


(. 


.Mass. 


.) 


A  ▼olnntary  speetator  of  a  dlaplay  of 
fireworks  in  a  highway  must  be  held  to  as- 
sume the  risk  of  injury  from  accident  without 
neffUxence  although  the  show  is  unauthorized. 

iMorUm  and  KnovfUon^  JJ.,  di$umlU 
(June  21, 1802.) 

EEPORT  from  the  Superior  Court  for  Suf 
•  folk  County  for  the  opinion  of  the  Su 


preme  Judicial  Court,  after  verdict  in  favor  of 
defendant,  of  actions  brought  to  recover  dam- 
ages for  injuries  inflicted  by  the  bursting  of  a 
mortar  which  was  being  used  in  dispiaving 
fireworks,  and  which  was  alleged  to  have  been 
caused  by  defendant's  negligeisce.  Judgmenti 
far  defendant. 

The  facts  are  stated  in  the  opinions. 

Mr.  C.  W.  Tnrner,  for  plaintiffs: 

As  defendant  was  not  protected  in  firing  said 
bombs  bv  any  license,  his  acts  in  so  firing  them 
were  unjustifiable  and  wrongful  and  a  public 
nuisance,  and  independent  of  any  question  of 
care  on  his  part,  he  was  liable  for  the  trespass 
so  committed  by  him  to  such  persons  as,  being 
lawfullv  near  and  in  the  exercise  of  due  care, 
suffered  from  the  consequences  of  such  acta. 

Vatburgh  v.  Moak,  1  Cush.  458,  48  Am.  Dec. 
618;  CoU  V.  FMer,  11  Mass.  187;  Moody  v. 
Ward,  18 Mass.  209;  Barkery,  Com.  19 Pa.  418. 

The  act  of  exploding  fire-crackers  in  a  pul>- 
lic  highway  is  held  to  be  wrongful  and  unlaw- 
ful, independently  of  any  statute,  in  Conklin 
V.  Thompion,  29  Barb.  218;  Thompson,  High- 
ways, 4th  ed.  287. 

In  Jenne  v.  Sutton,  48  N.  J.  L.  257,  89  Am. 
Rep.  578,  which  is  in  its  facts  very  similar  to 
the  case  at  bar,  it  was  held  that  the  use  of  a 


Viyn.—IAalUitu  for  injuries  caused  by  the  die- 
charge  of  fireworke. 

Cootrary  to  the  doctrine  of  the  main  case  It  was 
held  in  a  MiSBOurl  case  not  to  be  contributory  neg- 
liirenoe  for  a  person  to  be  present  to  witness  a  dis- 
play of  fireworks  in  a  public  square.  Dowell  v. 
Guthrie,  99  Mo.  658. 

So  In  Bradley  v.  Andrews,  61  Vt.  680,  the  presence 
of  a  person  on  a  public  street  in  a  crowd  which 
had  been  invited  there  by  an  exhibition  of  fire- 
works was  held.  In  direct  conflict  with  the  main 
case,  not  to  be  contributory  neffllfireoce. 

The  decisions  of  the  subject  of  liability  for  In- 
juries by  fireworks  present  quite  a  variety.  The 
atwve  Missouri  decision  holds  that  the  discharge 
of  fireworks  at  suitable  places  when  not  prohibited 
by  statute  or  municipal  regulation  is  not  unlawful, 
but  that  the  circumstances  may  be  such  as  to 
make  the  act  of  discharging  fireworks  culpable 
negllgeace.    Dowell  v.  Guthrie,  supra. 

It  was  there  held  that  It  waa  not  unlawful  or 
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wrongful  to  shoot  off  sky-rockets  from  a  oourU 
house  in  the  center  of  a  public  square  where  the 
troughs  were  so  arranged  tbat  the  rockets  would 
pass  over  the  people  assembled.   Ibid. 

There  was  evidence,  however,  in  tbat  case  of 
negligence  in  the  way  the  fireworks  were  scattered 
about  so  that  they  caught  fire  and  were  shot  off 
accidentally.    Ibid. 

But  in  a  New  Jersey  case  the  court  declared  that 
the  explosion  of  fireworks  in  a  public  street  con- 
stituted a  public  nuisance  j>er  te.  In  that  case  the 
president  of  a  poiltloEU  club  who  ordered  a  display 
of  fireworks  in  a  public  street  in  front  of  a  building 
where  a  meeting  of  the  club  was  being  held,  and 
who  paid  for  the  fireworks  from  money  raised  by 
individual  subscriptions,  was  held  liable  for  inju- 
ries occasioned  by  the  discharge  of  fireworks  by  a 
person  whom  he  hired  to  explode  them.  Jenne  ▼• 
Sutton,  48  N.  J.  L.  287,  89  Am.  Rep.  678. 

The  same  principle  has  been  decided  in  several 
other  cases.   Thus  in  New  York  the  explosion  of 
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public  highway  as  a  place  in  which  to  fire  a 
bomb  was  illcf^al  and  per  se  constituted  a  pub- 
lic uuisauce,  aod  that  all  persous  ooocerD^  in 
such  au  act  were  responsible  for  Uie  injuries 
done  to  an  innocent  person. 

Every  person  who  indulges  himself,  even  on 
the  Fourth  of  July,  in  the  discharge  of  fire- 
works in  a  highway  or  in  any  place  to  which 
he  lias  not  a  private  right,  is  liable  for  an  in- 
jury caused  to  another. 

Shearm.  &  Redf.  Neg.  8d  ed.  p.  070. 

Bombs  belong  to  the  class  of  articles  denom- 
inated in  the  tezt-booka  "dangerous  things," 
the  use  of  which  even  when  in  a  lawful  place 
subjects  the  actor  to  strict  responsibility. 

Pollock.  Torts,  407. 

Mr,  A.  D.  BoMon  for  plaintiff  Ar  Foon. 

Mr.  S.  Z«  Bownuuifor  plaintiff  Mason. 

Messrs,  Charles  S.  Lincoln  and  Charles 
P.  Lincoln*  for  defendant: 

The  defendant,  in  firing  off  the  mortar,  was 
in  the  prosecution  of  a  lawful  act.  The  license 
of  the  board  of  aldermen  under  which  he  acted 
gave  the  right  to  display  the  fireworks,  and  a 
place  was  designated  for  the  purpose  by  the 
police. 

Mass.  Pub.  Stat  chap.  102,  §  55. 

In  etching  v.  Boston,  122  Mass.  178,  it  was 
held  that  a  special  Statute  of  1884,  chap.  16, 
^  8,  which  provided  that  no  doorsteps  shall 
proiect  into  any  street  more  than  one  twelfth 
of  the  width  thereof,  and  In  no  case  more  than 


three  feet,  though  negative  In  form,  implied 
authority  to  occupy  the  street  to  the  extent  in* 
dicated,  and  that  steps  so  constructed  did  not 
constitute  a  defect  or  nuisance.  This  defend- 
ant, therefore,  was  lawfully  engaged  and  can- 
not be  liable  prima  facie  without  some  proof 
of  negligence  or  fault  on  his  part 

Browny.  CoUitts,  53  K.  H.  442,  16  Am.  Rep. 
872;  dearies  Y.  ManhaWmB.  Co.  2  Cent  Rep. 
442,  101  N.  Y.  661;  Browne.  KendaU,  6  Gush. 
292;  WaieU  y.  Ridt ,  2  New  Eng.  Rep.  672. 142 
Mass.  866,  56  Am.  Rep.  684,  Tourtellotv.  Rose- 
brook,  11  Met  462;  Roekwood  y.  Wilton,  11 
Cush.  226;  Nitro  Qlyeerine  Case,  82  U.  S.  15 
Wall.  587.  21  L.  ed.  206. 

The  liability  of  the  defendant  does  not  de- 
pend on  the  illegality  of  his  act  but  upon  hi» 
want  of  due  care. 

Steele  v.  Burkhardt,  104  Mass.  61;  Shearm. 
&  Redf.  Neg.  27. 

In  order  to  hold  this  defendant  liable  for  the 
alleged  infuries,  there  must  be  some  evidence 
of  want  01  reasonable  care  on  his  part 

Pollock.  Torte,  nSO,  121;  Stanky  y.  Ptnodl,. 
80  Week.  Rep.  76. 

It  is  true  that  the  courts  have  held  persona 
using  dangerous  things  to  a  greater  degree  of 
care  than  in  the  use  of  ordinary  things.  Yet 
it  is  still  a  question  of  reasonable  care  (a  rela- 
tive phrase)  for  a  Jury,  who,  having  all  the 
facts  before  them  and  the  instructions  of  the 
court  to  guide  them,  will  determine  their  ver- 


flre-craokers  by  a  boy  on  a  public  street  of  a  oity 
CD  the  4th  of  July,  which  so  frightened  a  horse 
that  he  died,  was  held  to  he  wronfirf  ul  and  to  make 
the  boy,  although  a  minor,  liable  for  the  damaffos. 
Oonklin  v.  Thompson,  28  Barb.  218. 

So  in  Vermont  a  boy  thirteen  years  old  who  shot 
off  a  roman  candle  on  a  Saturday  evening  for  the 
purpose  of  amusement  and  the  celebration  of  the 
4th  of  July,  which  came  the  next  day,  was  held 
Uable  for  injuries  thereby  resultlnff  to  another 
person.    Bradley  v.  Andrews,  61  Vt  680. 

And  In  Louisiana  a  father  was  held  Uable  for  an 
Injury  caused  by  the  nefflisent  discharge  of  a 
roman  candle  by  his  6-year-old  boy  who  disohargred 
it  downward  from  the  gallery  of  his  house  In  the 
direction  of  children  in  the  street  during  a  Christ- 
mas celebration.    Mullins  v.  Blaise,  87  La.  Ann.  9Z. 

In  a  Massachusetts  case  the  fact  that  plaintiff, 
who  was  injured  by  the  neariigent  discharge  of  a 
sky-rocket,  belonged  to  the  same  political  club 
with  the  defendant,  and  that  both  had  contributed 
to  defray  the  expenses  of  the  display,  was  imma- 
terial.   Fisk  V.  Walt,  104  Mass.  7L 

But  one  on  whose  grounds  an  exhibition  of  lire- 
works  is  given  for  a  4th  of  July  celebration  was 
held  not  liable  for  an  injury  to  a  spectator  by  a 
ball  from  a  roman  candle  In  the  hands  of  bis  son 
which  was  supposed  to  have  been  exhausted,  where 
it  is  not  shown  that  he  procured  the  fireworks  or 
invited  any  spectators,  although  he  did  prevent  the 
firing  of  tbem  from  one  place  on  his  grounds  and 
pointed  out  another  from  which  the  display  could 
be  made  and  was  present  at  the  display.  Waixel  y. 
Harrison.  37  lU.  App.  828. 

In  the  old  and  well-known  Squib  Case  (Scott  v. 
Shepherd,  2  W.  Bl.  802),  a  person  who  threw  a  light- 
ed squib  into  a  covered  market  plaoe  where  a  large 
concourse  of  people  were  assembled  was  held  liable 
for  the  loss  of  an  eye  by  a  person  whom  It  finally 
struck  after  being  thrown  about  by  several  other 
persons  in  self-defense.  The  only  question  on 
which  the  court  had  any  dlfQculty  was  as  to  the 
form  and  not  the  substance  of  the  action. 

In  King  V.  Ford,  1  Starkie,  421,  It  was  said  by  Xiord 
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BUenborough  that  a  school-master  would  be  Uabl» 
for  Injury  to  a  scholar  by  the  use  of  fireworks  if 
he  was  negligent  in  not  preventbig  their  use  whea 
he  knew  they  were  to  be  used.  But  in  that  case  it 
was  decided  that  under  the  pleadings  there  ooulA 
be  no  recovery  on  the  facts  shown. 

On  the  prindpie  that  a  munidpai  oorporatioi^ 
is  not  liable  for  lack  of  diligence  in  enf  oroing  police 
regulations  it  has  been  held  that  a  town  is  not  li- 
able for  an  Injury  by  the  discharge  of  fireworks  ia 
violation  of  an  ordinance,  although  the  council 
and  ofliceis  and  a  majority  of  the  oitiaens  actively 
participated  therein  and  no  attempt  was  made  by 
the  officers  to  prevent  It,  BaU  y.  Woodbine,  6i 
Iowa,  88, 47  Am.  Bep  806. 

A  city  is  not  liable  for  injury  such  as  the  destruo- 
tlon  of  property  by  fire  caused  by  an  explosion  of 
fireworks,  although  it  had  expressly  suspended  a 
general  ordinance  prohibiting  such  explosions 
within  the  city    HUl  v.  Charlotte,  72  N.  a  66. 

In  a  Massachusetts  case,  without  determining  the 
question  whether  a  dty  could  be  held  Uable  if  it 
authoriaed  a  display  of  fireworks,  the  dty  was  held 
not  responsible  to  a  person  wounded  by  a  sky- 
rocket which  was  bought  by  a  oommittAe  of  the 
city  council  appointed  to  celebrate  the  4th  of  July, 
and  which  was  negligently  fired  under  their  direc- 
tion during  the  celebracioo.  Morrison  y.  Law- 
rence, 06  Mass.  219. 

In  a  later  Massachusetts  case  it  was  held  that  a 
city,  in  celebrating  the  4th  of  July  exclusively  for 
thi  gratuitous  amusement  of  the  public  is  not  lia- 
ble for  personal  injuries  sustained  by  a  person  froni 
the  discharge  of  fireworks  during  the  odebration. 
Tindley  y.  Salem,  187  Mass.  171,  60  Am.  Bep.  288. 

In  this  case  the  fact  that  a  statute  authoriaed  ap- 
propriations of  money  for  such  purposes  to  a  lim- 
ited amount  was  regarded  as  Implying  an  Intention 
not  to  Impose  a  further  liability  growing  out  of 
the  celebration. 

But,  on  the  contrary,  the  dty  oourt  of  Brooklyn 
has  just  hdd  that  a  city  is  liable  for  damages  from 
fireworks  for  which  it  has  given  a  permit.  Spelr  y* 
Brooklyn,  40  .N.  Y.  S.  &.60L  B.  A.  fi. 
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diet  npOD  an  the  drcamstances  and  exigencies 
of  the  case. 

SuUivany,  Soripttire,  8  Allen,  566;  Brown  y. 
KendaU,  and  Stanley  y.  PmoeU,  mipra;  Cun- 
ningham yr.  Hall,  4  Allen,  276:  Holly  v.  Boston 
Oat  Light  Co.  8  Gray,  181,  69  Am.  Dec.  238. 

The  plaintiffs,  in  attending  the  exhibition, 
volantarily  exposed  themselves  to  its  risks,  and 
in  the  absence  of  negligence  on  the  part  of  the 
defendant  he  cannot  be  liable. 

Pollock,  Torts,  ♦143,  144;  Cooley;  Torts, 
pp.  589,  694;   Smith,  Keg.  158,  Appendix,  B. 

Allen*  J.^  deliyered  the  opinion  of  the 
court : 

The  seyeral  plaintiffs  were  injured  by  the 
explosion  of  a  bomb  or  shell  during  a  display 
of  fireworks  in  Broadway  square,  which  was 
a  public  hiffhway  in  Chelsea.  This  display 
was  made  by  the  defendant  Wedger,  who 
acted  under  a  license  from  the  mayor  and 
aldermen  of  Chelsea  for  a  display  of  Ureworks 
in  Broadway  square  on  that  eyening,  under 
Pub.  8tat.,  chap.  102,  §  55.  A  yerdict  was  re- 
turned for  the  defendant,  aod  the  jury  made  a 
special  finding  that  the  defendant,  in  urlng  the 
bomb,  exercised  reasonable  care.  The  case 
comes  to  us  on  a  report,  which  states  that  if, 
on  the  facts  contained  therein,  and  on  said 
finding,  the  plaintiffs  are  entitled  to  recover, 
the  case  is  to  be  remitted  to  the  superior  court 
for  the  assessment    of  damages;    otherwise 

Judgments  are  to  be  entered  for  the  defendant, 
t  is  therefore  to  be  considered  whether  It  ap- 
pears afSrmatiyely  that  the  plaintiffs  were  en- 
titled to  recover. 

The  Dlaintiffs  apparently  were  present  at 
the  display  of  fireworks  as  yoluntary  specta- 
tors, and  were  of  ordinary  intelligence.  No 
fact  is  stated  in  the  report  to  show  the  contrary, 
nor  has  any  suggestion  to  that  effect  been 
made  in  the  argument  The  plaintiffs  have 
not  rested  their  claims  at  all  upon  the  ground 
that  they  were  merely  trayelers  upon  the  high 
way,  or  that  they  were  unaware  of  the  nature 
and  risk  of  the  display.  The  report  says:  "A 
considerable  number  of  persons  were  attracted 
to  said  square  by  said  meeting,  and  said  bombs 
and  other  fireworks  which  were  being  explod- 
ed there.  A  portion  of  the  center  of  the 
square  about  40x60  feet  was  roped  off  by  the 
police  of  said  Chelsea,  and  said  bombs  or  shells 
were  fired  off  within  the  space  so  inclosed,  and 
no  spectators  were  allowed  to  be  wllhin  said 
inclosure.  .  .  •  The  plaintiffs  were  lawfully 
in  said  highway  at  the  time  of  the  explosion 
of  said  mortar,  and  near  said  ropes,  ana  were 
in  the  exercise  of  due  care."  Tbe  bombs  or 
shells  are  described  in  the  report,  and  they 
were  to  be  thrown  from  mortars  into  the  air, 
it  being  intended  that  they  should  explode  in 
the  air,  and  display  colored  lights.  They 
were  apparently  a  common  form  of  fireworks, 
such  as  nas  long  been  in  use.  The  ground  on 
which  the  plaintiffs  place  their  seyeral  cases  is 
that  Pub.  Stat,  chap.  102,  §  55,  did  not  author- 
ize the  ma^ror  and  aldermen  of  Chelsea  to  li- 
cense the  firing  of  anything  but  rockets,  crack- 
ers, squibs,  or  serpents,  and  that,  therefore,  the 
act  of  the  defendant  in  firing  bombs  or  shells 
was  unauthorized  and  unlawful.  It  is  not 
contended  that  it  was  at  the  time  supposed 
either  by  the  defendant  or  by  anybody  else 
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that  the  license,  was  insufficient  to  warrant  the 
display  which  was  actually  made.  The  licen- 
see was  the  chairman  of  a  committee  which 
had  a  political  meeting  in  charge,  and  the  de- 
fendant acted  at  the  request  of  the  committee, 
and  was  directed  by  them  as  to  when  and 
where  to  fire  off  the  fireworks.  Under  this 
state  of  things,  it  must  be  considered  that  the 
plaintiffs  were  content  to  abide  the  chance  of 
personal  injury  not  caused  by  negligence,  and 
that  it  is  immaterial  whether  there  was  or  was 
not  a  yalid  license  for  the  display.  If  an  ordi- 
nary traveler  upon  the  highway  had  been  in- 
jured, different  reasons  would  be  applicable. 
Votburgh  y.  Moak,  1  Cush.  453.  48  Am.  Dec 
618;  Jenne  y.  Button,  43  N.  J.  L.  257,  39  Am. 
Rep.  578;  Conradt  y.  Cflavve,  93  Ind.  476,  47 
Am.  Hep.  388.  But  a  yoluntary  spectator, 
who  is  present  merely  for  the  purpose  of  wit- 
nessing the  display,  must  be  held  to  consent  to 
it,  and  he  suffers  no  legal  wrong  if  accident- 
ally injured  without  negligence  on  the  part  of 
any  one,  although  the  show  was  unauthorized. 
He  takes  the  risk.  See  Pollock,  TorU,  13&- 
144.  In  the  opinion  of  a  majority  of  the  court, 
the  entry  must  be,  judgments  for  the  dtfend- 
ant. 

Morton*  J,,  dissenting: 

I  dissent  fom  the  opinion  of  the  majority  of 
the  court.  The  majority  regard^as  immaterial 
the  question  whether  the  license  was  yalid  or 
not.  It  may  be  treated,  therefore,  as  yoid,  as 
I  think  it  was.  If  it  is  yoid.  then  the  defend- 
ant, Wedger,  was  using  the  highway  for  a 
purpose  that  was  dangerous,  unlawful,  wrong- 
ful, and  unjustifiable  as  a^inst  anybody  law- 
fully in  the  highway  and  m  the  exercise  of  due 
care,  as  it  is  expressly  found  that  the  plaintiffs 
were,  and  is  liable  for  any  injury  caused  to 
them  by  the  explosion,  whether  they  were 
trayelers  or  not,  unless  they  participated  or 
aided  in  the  display,  or  contributed  by  their 
own  conduct  to  their  injuries,  or  assumed  the 
risk  of  injury.  It  is  not  claimed  that  there  is 
any  evidence  that  they  participated  or  aided  in 
the  dis|>lay.  There  is  no  eyidenoe  that  the^ 
were  guilty  of  contributory  negligence.  It  is 
said,  noweyer,  that  they  assumed  the  risk. 
YHiat  are  the  facts?  Merely  that  a  political 
meeting  was  being  held  in  the  square,  to  which 
a  considerable  number  of  persons  had  been  at- 
tracted, and  that  bombs  and  other  fireworks 
were  being  discharged  there;  and  that  at  the 
time  of  the  explosion  the  plaintiffs  were  near 
the  rope  that  inclosed  the  space  that  had  been 
roped  off  for  discharging  the  fireworks,  but 
were  lawfully  there,  and  in  the  exercise  of  due 
care.  There  is  no  eyidence  that  they  knew  or 
had  any  reason  to  suppose  that  such  mortars 
were  liable  to  explode  and  injure  bystanders, 
or  that  they  were  familiar  witn  their  construc- 
tion, or  the  manner  in  which  they  were  fired, 
or  were  aware  that  the  bombs  were  charged 
with  an  explosiye  more  powerful  than  ordi- 
nary gunpowder.  There  is  nothing  to  show 
that  they  bad  any  knowledge  or  suspicion  that 
they  were  incurring  any  risk  by  being  where 
they  were.  An  inference  or  a  conclusion  that 
they  were  not  unaware  of  the  risk  rests,  it 
seems  to  me,  entirely  on  assumption.  The 
most  that  can  be  said  of  them  is  that  they  were 
yoluntary  spectators  of  the  display.    But  be. 
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fore  they  can  be  held  to  have  assumed  the  risk 
it  must  appear  that  they  knew  ail  the  facts 
material  to  the  risk,  and  appreciated  and 
understood  it.  Fitzgerald  w,  Canneeticut  River 
P.  Co.  (Mass.)  29  JN.  E.  Rep.  464;  Ander- 
ion  ▼.  Clark  (Mass.)  29  N.  E.  Hep.  589; 
Mahoney  v.  Dore  (Mass )  30  N.  E.  Rep.  866. 
It  is  carrying  the  doctrine  of  assumption 
of  tbe  risk  further  than  I  think  it  has 
ever  been  carried  to  say  that  one  who»  being 
lawfully  on  the  highway,  and  in  the  exer- 
cise of  due  care,  observes  as  a  spectator  an 
unlawful  and  dangerous  exhibition  in  it,  as- 
sumes the  risk.  The  exhibitor  is  bound  at  his 
peril  to  see  that  he  has  a  valid  license.  If  he 
selects  the  highway  for  an  unlawful  and  dan- 
gerous display  designed  or  calculated  to  at- 
tract the  public,  be,  and  not  the  spectators, 
assumes  the  risk  of  injury.  It  is  of  no  conse- 
quence that  the  defendant  exercised  reasonable 
care  in  firing  the  bomb.  It  is  a  contradiction 
of  terms  to  say  of  one  engaged  in  an  unlawful, 
dangerous,  wrongful,  and  unjustfiable  busi- 
ness that  be  used  due  care  in  it.  Due  care  is 
predicated  of  something  which  a  person  may 
lawfuUv  do,  but  which  by  his  negligent  man- 
ner of  doing  it  may  become  injurious  to  others; 
not  of  something  which  he  has  no  risht  what- 
ever to  do.  Further,  the  question  of  assump- 
tion of  the  risk  is  ordinarily  one  of  fact  for  the 
jury.  Oases  tupra.  The  plaintiffs  are  not 
bound  to  show  that  they  did  not  assume  the 
risk.  Unless  it  appears  that  they  did,  they  are 
entitled  to  recover.  This  court  cannot  say  as 
matter  of  law  upon  the  facts  stated  that  tbe 
plaintiffs  assumed  the  risk.  Nothing  is  dis- 
closed as  to  the  circumstances  under  wnich  the 
plaintiffs  were  present.  For  au^ht  that  ap- 
pears, they  might  have  been  travelers  stopping 
for  a  moment  on  their  way  through  the  square, 
or  detained  by  the  crowd.  It  is  difficult  to  see 
what  the  plaintiffs'  supposition  (if  they  did 
suppose  it)  that  the  exhibition  was  a  lawful 
one  had  to  do  with  their  assumption  of  the 
risk;  and  still  more  difficult  to  see  it  if  the  ex- 
hibition was,  as  it  proved  to  be,  unlawful.  I 
understand  the  question  submitted  to  this 
court  by  the  report  to  be  whether,  upon  the 
facts  therein  stated,  and  upon  the  finding  of 
the  jujy  as  to  reasonable  care  on  the  part  of 
ledger,  the  plaintiffs  were  entitled  to  recover. 
I  think  they  were,  and  that  no  other  conclu- 
sion is  warranted  on  principle  or  by  authority. 
Vatburgh  v.  Monk,  1  Gush.  453,  48  Am.  Dec. 
618;  CoU  V.  Fisher,  11  Mass.  187;  Moody  v. 
Ward,  18  Mass.  299;  Congrete  v.  Smith,  18  N. 
Y.  79;  Congrete  v.  Morgan,  Id.  84,  72  Am. 
Dec.  495;  Cohen  v.  New  York,  118  N.  Y.  582, 
4  L.  R.  A.  406;  Jenne  v.  Sutitm,  48  N.  J.  L. 
257,  89  Am.  Rep.  678;  Fletcher  v.  Bylands,  L. 
R.  1  Exch.  265,  279  et  seq. 

As  the  opinion  of  the  majority  does  not  con- 
sider the  matter  of  the  release  set  up  by  the 
defendant  Wedger,  I  have  not  done  so,  but 
have  assumed  that  nothing  which  occurred 
operated  to  release  him.  f  think,  therefore, 
that,  in  accordance  with  the  terms  of  the  re- 
port, the  entry  should  be,  cases  remitted  to 
the  superior  court  for  the  assessment  of  dam- 
ages, 

Knowlton,  J,,  concurs  in  this  opinion. 
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A  statute  IbrUddinflf  any  other  eleetrle 
eompany  to  **lB,y  or  erect  wires**  for  the 

purpose  of  oarryinff  on  its  business  over  or  under 
any  street  without  ooosent  of  the  authorities  in 
any  city  or  town  in  whloh  a  oompany  is  already 
engaiced  in  f  umishins  electric  Uffht  impliedly 
f  orbldB  the  maintenanoe  or  uae  as  well  as  tbe  lay- 
ing or  ereocton  of  such  wires  in  streets,  and  the 
prohibition  extends  to  wires  in  a  street  which 
were  lawfully  laid  by  a  predecessor  of  the  oom- 
pany, to  those  laid  by  a  oompany  and  sold  to  its 
customers  as  weU  as  to  those  which  were  laid  and 
owned  by  the  customers  themflelves,  where  these 
are  mere  devices  to  evade  the  statute  and  tbe 
wires  outside  of  tbe  street  imes  are  owned  by  the 
company. 

aune  S4.  ISIKU 

REPORT  by  the  Supreme  Judicial  Court  for 
Suffolk  County  (Morton,  /.,)  for  the  opinion 
of  the  full  bench  of  information  Hied  by  the 
attorney-general  to  enjoin  defendant  from 
maintaming  certain  electric  wires.  Ij\junction 
granted. 

This  was  an  information  in  equity  filed  by 
the  attorney- general  at  the  relation  of  the  board 
of  gas  and  electric  light  commissioners,  against 
the  defendant  corporation,  to  compel  it  to  de- 
sist and  refrain  from  maintaining  or  using  cer- 
tain wires  for  electric  lighting  over  and  under 
the  streets  of  the  city  of  Boston,  and  from  lay- 
ing or  erecting  any  wires  over  such  streets* 
and  to  compel  it  to  take  down  and  remove  all 
wires  heretofore  laid  or  erected  by  it  over  or 
under  the  streets  of  Boston. 

The  defendant  was  organized  for  the  pur- 
pose of  furnishing  electric  light  and  steam 
heating  and  power  to  customers  in  Boston,  and 
it  was  so  organized  after  the  passage  of  chap- 
ter 882  of  the  Statutes  of  1887,  which  provides 
that  '*in  anv  city  or  town  in  which  a  company 
is  engaged  in  or  organized  for  the  pmrpose  of 
the  manufacture  and  sale  of  electric  light,  no 
other  company  shall  lay  or  erect  wires  over  or 
under  the  streets,  lanes,  and  highways  of  such 
city  or  town  for  the  purpose  of  carrying  on  its 
business,  without  the  consent  of  the  mayor 
and  aldermen  of  such  city  or  selectmen  oi  a 
town,  after  a  public  hearmg  and  notice  to  all 
parties  interested." 

The  defendant  had  never  obtained  any  con- 
sent or  authority  of  the  mayor  and  aldermen  of 
Boston  pursuant  to  the  provisions  of  this  stat- 
ute. At  the  time  of  the  organization  of  the 
defendant,  as  well  as  at  the  time  of  the  hearing, 
two  other  electric  light  companies  were  en- 

gaged  in  business  in  Boston.  At  the  time  of 
le  hearing,  the  defendant  was  furnishing 

KOTi.— This  case  Is  interesting  as  a  novel  con* 
struction  of  a  statute  which  is  likely  to  be  enacted 
m  Other  Jurisdictions  as  time  iroes  on  and  the  de- 
mand for  electricity  for  domestic  use  increasea, 
and  which  would  be  of  little  value  if  it  could  be 
evaded  in  the  manner  shown  in  this  case. 
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electric  liorbt  or  electricity  for  lighting  oyer  a 
considerable  Dumber  of  wires  croesing  the 
streets  of  Boston. 

The  defendant  succeeded,  by  purchase,  to  a 
business  that  had  already  been  established. 
Two  wires  lying  under  Hawley  street  were 
placed  in  a  tunnel  which  the  predecessors  of 
Uie  defendant  had  b^n  authorized  by  the 
mayor  and  aldermen  to  construct  for  the  pur- 
pose of  carrying  a  shaft  and  steam  through, 
and  were  placed  in  the  tunnel  by  such  prede- 
cessors, who  sold  them  to  the  defendant.  No 
permission  had  ever  been  giyen  by  the  mayor 
and  aldermen  to  the  defendant,  or  its  preoe- 
oessors,  to  lav  wires  for  electric  lighting  in  the 
tunnel  or  to  lay  them  under  or  erect  them  over 
Hawley  street.  Of  the  wires  over  which,  at 
the  date  ol  the  hearing,  the  defendant  was 
furnishing  electricity  for  lighting,  it  appeared 
that  only  two,  through  their  enture  length, — 
those  in  the  tunnel  under  Hawley  street, — be- 
longed to  it.  Of  the  others,  several  lines  be- 
longed, through  their  entire  length,  where  tfiey 
crossed  the  streets  and  where  not,  from  the 
station  to  the  lamps^  to  customers  who  had  put 
them  up  at  their  own  expense.  All  the  other 
wires  except  where  they  crossed  the  streets,  be- 
longed to  the  defendant.  When  these  last- 
named  wires  crossed  the  streets  they  belonged 
to  customers  from  the  fixture  on  one  side  of 
the  street  to  that  on  the  other,  or  from  eavc  to 
eave  of  the  buildings  on  the  opposite  sides  of 
the  street.  In  some  cases,  the  treasurer  of  the 
defendant  corporation,  acting  for  and  on  be- 
half of  the  corporation,  at  the  request  of  the 
customers,  procured  the  wires  to  be  erected 
across  the  street  and  the  customers  paid  the 
defendant  therefor;  and  in  other  cases,  the 
customer  himself  procured  the  wire  to  be 
erected  acroes  the  street 

In  the  case  of  arc  lights,  the  defendant 
owned  the  lamps  used  bv  its  customers  and 
took  care  of  them  and  replaced  the  carbons  as 
they  burned  out.  In  the  case  of  the  incandes- 
cent lamps,  the  practice  varied.  In  some  in- 
stances the  defendant  owned  and  furnished 
everything,  except  so  much  of  the  wires  as 
crossed  the  streets;  and  in  others,  where  the 
customers  owned  the  entire  line,  the  defendant 
only  furnished  the  fflobe-bulbs,  the  customer 
buying  them  of  the  Sefendant  as  he  would  of 
any  ouier  party  having  them  to  sell 

The  defendant  had  erected  no  poles  in  the 
streets,  and  the  wires  in  question  crossed  the 
streets  at  ht  igbis  varying  from  80  to  90  or  100 
feet.  There  were  many  other  wires  also  cross- 
ing the  streets  in  the  same  localities  not  be- 
longing to  or  used  by  the  defendant  or  its 
customers. 

The  information  was  filed  by  the  attorney- 
general  after  a  written  notice  to  him  and  the 
defendant  from  the  Board  of  Gas  &  Electric 
Light  Commissioners,  pursuant  to  the  provis- 
ions of  the  Statutes  of  1885,  chap.  814,  §  12, 
and  the  Statutes  of  1887,  chap.  882,  g  2. 

MestTB.  Everett  W.  Bnrdett  and 
Charles  A«  Snow*  for  petitioner: 

The  wires  as  maintained  by  defendant  are 
within  the  prohibition  of  the  statute. 

An  information  is  the  appropriate  remedy 
in  this  ca^je. 

AityQen,  ▼.  Metropolitan  B.  Co.  126  Mass. 
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515, 28  Am.  Rep.  264;  Atty-Gen,  v.  Wooda,  1(^ 
Mass.  486,  11  Am.  Rep.  880;  Ekutern  District 
Atty.  V.  Lynn  AB.  R.  Co,  10  Gray.  242:  Atty- 
Oen.  V.  Cambridge^  16  Gray,  247;  Atty-Qen,  v. 
Boston  Wharf  Co.  12  Gray, 553;  Bowev,  Granite 
Bridge  Corp.  21  Pick.  847;  Atty-Qen,  v.  Ttidor 
Ice  Go,  104  Mass.  289,  6  Am.  Rep.  227;  Hae^ 
Ml  V.  yew  Bedford,  108  Mass.  208,  215;  Atty- 
Gen,  ▼.  Jamaica  Pond  Aqueduct  Corp,  188 
Mass.  861;  Atty  Gen.  v.  Tarr,  2  L.  R.  A.  87, 
148  Mass.  809;  Atty-Gen.  v.  Bay  State  Brick 
Co.  115  Mass.  481;  Atty-Gen.  v.  Consumer e 
Gas  Co,  2  Kew  Eng.  Rep.  816,  142  Mass.  417; 
Atty-Gen.  v.  Algonquin  Club.  11  L.  R  A.  500, 
158  Mass.  447,  and  cases  cited. 

Injury  to  the  public  from  a  nuisance  may  be 
redressed  by  information  in  equity  as  well  as 
by  indictment  at  law.  "The  fact  that  keeping 
a  nuisance  is  a  crime  does  not  deprive  a  court 
of  equity  of  the  power  to  abate  the  nuisance." 

Carlton  v.  Bugg,  6  L.  R.  A.  198, 149  Mass. 
550;  BaskeU  v.  Aeu>  Be^ord,  106  Mass.  208, 
215;  Atty-Qen.  v.  Tarr,  2  L.  R.  A.  87,  148 
Mass.  8(M);  Atty-Gen.  v.  Jamaica  Pond  Aque- 
duct Corp.  188  Mass.  861;  Atty-Gen.  v.  Woods, 
108  Mass.  486,  11  Am.  Rep.  880;  Chm.  v. 
King,  18  Met  115;  Dillon,  Mun.  Corp.  §  660, 
Tiote  J^ 

It  cannot  be  objected.that  the  Statute  of  1887 
is  unconstitutional  upon  the  ground  that,  in 
effect,  it  tends  to  create  a  monopoly  or  monop- 
olies in  the  use  of  the  streets  for  electric-light- 
ing purposes. 

That  the  creation  of  such  a  monopoly  is 
within  the  constitutional  powers  of  the  Legis- 
lature is  weil  established. 

New  Orleans  Gas  Light  Oo.  v.  Louisiana  L. 
dKP.d  Mfg.  Co.  115  U.  S.  660,  29  L.  ed. 
516. 

Such  a  statute  is  a  valid  exercise  of  the  police 
powers  of  the  state. 

West&m  U.  Teleg.  Co.  ▼.  Nne  York,  88  Fed. 
Rep.  552;  Gushing  v.  Boston,  128  Mass.  880, 
85  Am.  Rep.  888;  Budd  v.  New  York,  148  U. 
S.  517,  86  L.  ed.  247,  4  Inters.  Ck>m.  Rep.  45, 
and  cases  cited;  People  v.  Squire,  10  Gent  Rep. 
487, 107  N..T.  598;  Sawyer  y.  Daois,  186  Mass. 
289,  49  Am.  Rep.  27. 

No  valid  objection  to  the  constitutionality  of 
the  statute  can  be  urged  upon  the  ground  that 
it  delegates  the  regulation  of  the  use  of  the 
streets  to  the  mayor  and  aldermen,  or  to  a  state 
board. 

Com.  T.  Plaisted,  2  L.  R  A.  142, 148  Mass 
875. 

Holmes,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  information  by  the  attorney-gen- 
eral, under  Stat  1887,  chap.  882,  and  Stat. 
1885,  chap.  814,  §  18,  to  restrain  the  defendant 
from  maintaining  or  usin^  certain  wires  over 
which  the  defendant  furnishes  electricity  for 
lighting.  The  defendant  was  incorporated 
since  the  passage  of  Stat  1887,  chap.  882.  By 
section  8  of  that  Act,  "in  an^  city  or  town  in 
which  a  company  is  engaged  in  .  .  .  the  man- 
ufacture and  sale  of  electric  light,  no  other 
company  shall  lay  or  erect  wires  over  or  under 
the  streets,  lanes,  and  highways  of  such  city  or 
town,  for  the  purpose  of  carrying  on  its  busi- 
ness, without  the  consent  of  the  mayor  and 
aldermen/'  etc     There  were  companies  in 
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Boston  engaged  in  the  manufacture  and  sale  of 
electric  light  at  the  date  of  the  Act,  and  the 
defendant  has  not  obtained  the  consent  re- 
quired by  it.  The  wires  in  question  are  of 
tliree  classes — First,  two  wires  in  a  tunnel 
tinder  Hawley  street,  laid  without  license  by 
a  predecessor  of  the  defendant,  and  now  he- 
longing  to  the  defendant,  second,  wires  put  up 
by  the  defendant,  and  still  belonging  to  the 
defendant  throughout  their  entire  length,  ez- 
c«^pt  where  they  cross  the  streets;  the  portions 
which  cross  the  streets  having  been  sold  by 
the  defendant  to  its  customers,  or  put  up  by 
the  defendant  for  its  customers  in  some  in- 
stances, in  others  having  been  put  up  bv  the 
customers,  these  devices  being  intended  by 
the  parties  to  evade  the  statute;  third,  wires 
put  up  by  customers,  and  belonging  to  them, 
the  intent  presumably  being  the  same  as  in  the 
lasi  case.  The  question  is  whether  these  wires 
fall  within  the  statute. 

The  Legislature  may  think  that  a  business 
like  that  oi  transmitting  electricity  through  the 
streets  of  a  city  has  got  to  be  transacted  by  a 
regulated  monopoly,  and  that  a  free  competi- 
tion between  as  many  companies  and  persona 
as  may  be  minded  to  put  up  wires  in  the 
streets,  and  to  try  their  luck,  is  impracticable. 
Without  wasting  time  upon  useless  generali- 
ties about  the  construction  of  statutes,  it  is 
enousrh  to  say  that  the  statute  before  us  had 
that  consideration  in  view,  and  must  be  con- 
strued accordingly.  We  arree  that  we  cannot 
supply  a  casus  omissus.  But  the  fair  scope 
and  meaning  of  the  words  used  and  the  num* 
ber  of  cases  included  will  vary,  more  or  less 
according  to  the  purpose  of  the  Act.  To  take 
an  example  a  little  different  from  those  before 
us,  we  think  it  plain  that,  if  somebody  else 
put  up  a  wire,  and  then  the  company  bought 
it  and  used  it  for  the  business  of  l^mishing 
and  selling  electric  light,  the  case  would  be 
within  the  meaning  of  the  words  used,  although 
the  company  did  not  erect  the  wire  in  a  lit- 
eral sense,  or  cause  it  to  be  erected.  In  other 
words,  the  reason  why  the  statute  forbids  lay- 
ing or  erecting  wires  is  to  prevent  wires  being 
maintained  in  the  streets.  If  they  vanished  as 
soon  as  erected,  the  Legislature  never  would 
have  prohibited  the  mere  act  of  putting  them 
there.  But  whcii  the  Legislature  forbids  erect* 
ing  wires  for  the  express  purpose  of  preven^ 
ing  their  being  maintained,  it  impliedlv  forbids 
their  being  maintained.  We  are  of  opinion 
that  the  case  is  not  changed  by  the  wires  having 
been  laid  by  a  predecessor  who  was  not  wivhin 
the  prohibition  of  the  statute,  if  that  be  the 
fact  as  to  the  wires  In  Hawlev  street. 

We  are  of  opinion  that  similar  reasoning  ap- 
plies with  greater  force  to  the  use  of  the  sec- 
ond class  of  wires  by  the  defendant.  It  seems 
to  us  quite  out  of  the  question  to  say  that  a 
company  may  escape  the  prohibition  of  the 
statute  by  turning  over  to  a  customer  so  much 
of  each  wire  as  crosses  a  street,  and  then  con- 
tinuing to  use  the  wire.  If  it  is  forbidden  to 
erect,  it  is  forbidden  to  use  wires  which  it  has 
erected.  And  it  is  within  the  words  of  the 
Act,  as  well  when  it  erects  a  wire  technically, 
as  a  servant  of  its  customer,  with  intent  to  use 
the  wire  for  the  purposes  of  its  business,  but  to 
evade  the  Act,  as  when  it  erects  it  on  its  own 
behalf.    We  agree  that  we  cannot  order  wires 
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to  be  taken  down,  the  owners  of  which  are 
not  before  us.  But  we  can  order  the  defend* 
ant  not  to  use  them. 

With  much  more  hesitation  we  have  come 
to  the  same  conclusion  ab6ut  the  wires  put  up 
by  customers.  If  a  use  of  them  by  the  company 
for  the  purposes  of  its  business  is  permittea,  the 
statute  is  made  nugatory  by  an  easv  evasion. 
It  was  suggested  £at  in  some  of  these  cases 
the  company  did  not  sell  electric  light,  because 
it  did  not  own  the  device  at  the  customer's  end 
by  which  the  electricity  furnished  took  the 
form  of  light;  that  the  company  only  sold  eleo- 
tricity.  We  think  it  (|^uite  clear  that  the  Legis- 
lature  took  no  such  nice  distinctions,  and  that 
a  wire  which  is  prohibited  when  used  to  fur- 
nish electric  light  is  prohibited  equally  when 
used  to  furnish  electncity  for  the  purpose  of 
conversion  into  light  at  the  end  of  the  wire. 

Ir^uneiidn  aecordijigly. 


COMMONWEALTH  of  Massachusetts 

«. 

Marcy  P.  ROBERTS. 


(. 
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1.  The  placing^  ajid  maintenance  of 
water-cloaets  in  bnildinig^  which  are  de- 
signed for  habitation  and  are  so  situated  that 
they  oan  be  connected  with  public  sewers,  may 
l)e  compelled  by  tbe  state  under  Its  police  power, 
althouflrh  tbe  buildings  were  lawfully  erected 
without  them. 

8.  An  Aet  proTiding^  that  bnildinge  de- 
signed fair  habitation  ehall  have  moBL^ 
cientwater-elosete  connected  with  the  pub- 
lic sewers,  and  imposing  a  penalty  on  ^any 
penon  violating  any  provisioa**  of  it,  applies  to 
violations  which  continue  after  its  passage  as 
well  as  to  those  which  then  come  into  existence, 

8*  A  water-closet  within  the  meaning  of  an 
Act  providing  that  every  building  Oangned  for 
habitation  sball  have  sufficient  water-closets  con- 
nected with  tbe  sewer  and  shall  not  have  a  cess- 
pool or  privy.  Is  an  arrangement  with  a  perma- 
nent water  supply  which  can  be  used  sjrstematio- 
ally  and  regularly  for  carrying  whatever  a 
deposited  therein  to  the  sewer  and  does  not  In- 
clude a  privy  vault  which  although  connected 
with  the  sewer  oan  be  flushed  only  by  a  rain-storm 
or  from  a  hydrant. 

(January  6,  VSSBL) 

REPORT  from  the  Superior  Court  for  Suf- 
folk County  for  the  opinion  of  the  Su- 

Note.— While  the  constitutionality  of  tbe  stat- 
ute involved  In  the  above  case  does  not  seem  to  be 
open  to  serious  question,  the  case  is  worthy  of  no- 
tice as  presenting  an  advanced  exercise  of  police 
power.  With  tbe  IncreasiDg  size  of  cities  and  of 
doselv  crowded  districts  where  poverty  and  deg- 
radation seem  to  make  either  bodily  or  moral 
health  impossible,  the  n^Hsesslty  iocreases  for  leg- 
islation which  will  compel  a  comparatively  decent 
and  safe  mode  of  living.  The  modem  advance  in 
legislation  conoemiog  boards  of  health  and  their 
powers  is  recognized  everywhere  as  a  const! tu- 
tional  exercise  of  police  power.  And  mere  hazard* 
danger,  or  peril  to  health  from  an  alleged  nuisance 
is  held  enoagh  to  bring  it  within  tbe  poweis  of 
such  a  board  without  an  absolute  certainty  that  It 
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Sreme  Judicial  Court  of  a  prosecution  a{;aiii8t 
efendant  for  the  mainteoance  of  a  nuisaDce 
after  a  Terdict  of  convictioa  bad   been  ren- 
derifd.    Judgment  on  the  terdict. 
Tbe  facts  are  slated  in  the  opinion. 
Messrs,  Lnndt  Jewell  &  Welch  for  ap- 
pellant. 

Meters.  A.  E.  PilUibnry»  Atty-Qen.,  and 
€.  H.  Harris,  AM,  Atty-Qen.,  for  the  Com- 
monwealth. 

I«athrop»  J*.,  delivered  the  opinion  of  the 
court: 

This  is  a  complaint  under  the  Statutes  of 
1885,  chap.  882.  $  2,  as  amended  by  the  Stat- 
utes of  1889,  chap.  450,  g  2,  charging  that  the 
defendant  on  May  15,  1890,  kept  and  main- 
tained a  dwelling-house  on  a  certain  street  in 
Boston,  in  which  street  there  was  a  public 
sewer,  and  that  said  dwelling-house  *'did  not 
then  and  there  have  sufficient  water-closets 
connected  with  the  sewer  in  said  street  as 
aforesaid,  nor  any  water-closets  connected 
with  any  sewer  whatever."  The  Statute 
of  1885,  chap.  382,  §  1.  provides  that  "every 
building  in  the  city  of  Boston  used  as  a 
dwelling,  tenement,  or  lodging-house,  or 
where  persons  are  employed,  shall  have  at  all 
times  good  and  sufficient  water-closets,  earth- 
closets,  or  privies,  as  the  board  of  health  of 
said  city  may  determine."  Section  2  of  the 
same  cdiapter,  as  amended  by  the  Statutes  of 
1889,  chap.  450,  §  2,  reads  as  follows:  "Every 
such  building  situated  on  a  public  or  private 
street,  court,  or  passageway,  in  which  there 
is  a  public  sewer,  and  eveir  building  con- 
nected with  any  sewer,  shall  have  sufficient 
water-closets  connected  with  the  sewer,  and 
shall  not  have  a  cess-pool  or  privy,  except 
where,  in  the  opinion  of  the  board  of  health, 
it  can  be  allowed  to  remain  temporarily,  and 
then  onl^  as  said  board  shall  approve."  At 
the  trial  m  the  superior  court  on  appeal  it  was 
admitted  that  the  defendant's  house  was  a 
dwelling-house  situated  on  a  public  street  in 
Boston,  and  was  built  in  1861  or  1882;  that 
there  was  a  public  sewer  through  said  street, 
built  in  1861;  and  that  there  was  no  water- 
closet  in  the  house.  It  was  further  admitted 
that  at  the  time  the  house  was  built  a  small 
wooden  building  was  erected  in  the  yard  of 
the  house,  and  about  twenty-five  feet  distant 
therefrom;  that  in  this  building  was  a  seat, 
with  a  hole  in  it,  and  beneath  the  building 
was  an  excavation  in  the  earth,  about  six  feet 
deep  and  five  feet  square,  bricked  up,  and  con- 
nected with  tbe  public  sewer  by  a  6-inch  pipe, 
which  pipe  had  a  trap;  that  water  from  the 


roof  of  one  half  of  the  house  and  from  the 
yard  fiowed  into  this  excavation  when  it 
rained;  and  that  the  excavation  could  be 
flushed  by  a  hose  attached  to  a  hydrant  in 
the  house,  and  was  flushed  from  time  to  time 
by  a  man  sent  bv  the  defendant  for  that  pur- 
pose; and  Uiat  the  hose  was  accessible  to  the 
defendant's  tenants  on  application  to  her  or  to 
the  man.  This  excavation  was  also  admitted 
to  have  been  made  in  accordance  with  the 
ordinances  of  Boston  then  in  force,  and  which 
now  are  in  force,  unless  they  have  been  modi- 
fied by  the  statutes  above  referred  to. 

1.  There  can  be  no  doubt  that  the  statute  in 
question  is  within  the  constitutional  powers  of 
the  Legislature  as  a  police  power.  It  is  an 
Act  for  the  preservation  of  the  public  health, 
and  relates  to  the  disposal  of  one  of  the  most 
dangerous  forms  of  sewage.  As  said  by  Mor- 
ton, </;,  in  Niekereon  v.  Soeton,  181  Mass.  806: 
"It  belongs  to  that  class  of  police  regulations 
to  which  private  rights  are  held  subject,  and 
is  founded  upon  the  right  of  the  public  to 
protect  itself  from  nuisances,  and  to  preserve 
the  general  health.  The  authority  of  the  Leg- 
islature to  pass  laws  of  this  character  is  too 
weU  settled  to  be  questioned."  See  also  0(nn. 
V.  Certain  Intoxicating  Liquors,  115  Mass.  155, 
and  cases  cited;  Bancroft  v.  Cambridge,  126 
Mass.  488. 

2.  The  defendant  contends  that  the  Act  was 
not  intended  to  apply  to  houses  already  built 
when  the  Act  went  into  operation.  But  while 
the  Act  is  broad  enough  to  apply  to  all  build- 
ings, the  language  of  the  section  imposing  a 
penalty  on  ^'any  person  violating  any  provision 
of  this  Act"  (Stat  1885,  chap.  882,  g  22)  Is 
prospective  in  its  operation,  and  applies  to 
violations  which  continue  after  its  passage,  or 
which  then  come  into  existence.  FickeU  v. 
Durham,  119  Mass.  159;  Com.  v.  Homer,  168 
Mass.  848,  and  cases  cited.  The  defendant, 
however,  contends  that,  as  her  structure  was 
lawful  when  built,  an  Act  of  the  Legislature 
which  would  render  its  use  unlawfm  would 
be  unconstitutional,— citing  Com.  v.  Alger,  7 
Cush.  58,  108.  The  statutes  there  in  contro- 
versy related  to  harbor  lines  in  Boston,  and 
were  not  police  regulations  affecting  the  pul>- 
lic  health;  and  the  language  of  Chief  Justice 
Shaw  in  that  case  does  not  apply  to  a  case  like 
that  now  under  consideration.  BoiUm  v.  EasU 
emlLCo.^  Mass.  441, 443,  96  Am.  Dec.  650; 
Watertown  v.  Mayo,  109  Mass.  815;  Train  v. 
Boston  Disinfecting  Co.  144  Mass.  528.  580,  4 
New  Eng.  Rep.  487;  Bideout  T.  Knox,  148 
Mass.  868,  874,  2  L.  R.  A.  81. 

8.  The  only  other  question  argued  by  the 


would  cause  disease.   State  v.  Neidt  (N.  J.)  Jan. 
t,18B0. 

The  same  prinoiiile  mantfesfcly  applies  to  laws 
for  preventiiiir  adulteration  of  food  which  are 
dearly  estahlished  to  be  within  the  police  power 
by  numerous  dedaiona  anions  which  are  State  v. 
ManhaU,  1  L.  R.  A.  61,  and  note,  64  N.  H.  649;  Powell 
T.  PeDDoylvanla,  12717.  B.fl78,82L.ed.:i5S;  Walker 
V.  Pennsylvania,  127  U.  8. 600, 32  L.  ed.  281;  Com.  v 
Miller,  6  L.  B.  A.  688,  and  note,  181  Pa.  118. 

Somewhat  similar  to  the  main  case  above  Is  the 
Bn«:liflh  case  of  St.  James  ft  St.  John  Vestry  v. 
VIeary,  L.  B.  94  Q.  B.  Div.  708.  An  order  of  the  ves- 
try was  enforced  requiring  proper  doors  and  oov- 
eilDsi  to  a  water-closet.  BoardR  of  health  have 
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been  often  called  upon  in  this  oountry  to  take  acv 
tlon  in  reference  to  such  closets,  but  for  the  most 
part  at  least  on  the  ground  that  they  were  nul^ 
anoes  to  neighbors. 

Certainly  the  constitutional  powers  of  the  Leg- 
islature aocording  to  the  whole  current  of  decis- 
ions coqcerolng  the  polioe  power  allow,  and  the 
public  welfare  demands,  much  new  legislation 
touching  many  particulars  of  life  in  crowded  d]»- 
trlcts  which  will  prevent  the  overcrowding  not 
only  but  also  many  other  vldous  conditions  which 
threaten  the  public  morals  and  health  In  almost 
equal  degree.  For  note  on  supremacy  of  police 
power  see  State  v.  Schlemmer  (LaO  10  L.  B.  A.  Ifil 

a  A.  B. 
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defendant  1b  whether  tho  etnicture  existing  in 
the  defendant's  yaid  is  a  water-closet,  within 
the  meaning  of  the  Act.  We  are  of  opinion 
that  it  is  not.  The  Legislature,  by  the  use  of 
the  word  * 'water- closet/'  intended  an  arrange- 
ment then  in  common  use,  connected  with  a 
sewer,  and  havinff  a  permanent  water  supply, 
which  can  be  used  systematically  and  regularly 


for  carrying  whatever  is  deposited  therein  to 
the  sewer,  and  not  a  priYy-vault,  which,  al- 
though connected  with  a  sewer,  has  no  water 
supply  for  flushing  it,  except  such  as  depends 
on  chance.  The  case  comes  before  us  on  the 
report  of  a  Justice  of  the  superior  court,  after 
a  verdict  of  euiltj,  and  the  entry  must  be, 
judgment  an  tne  verdict. 


MICHIGAN  SUPREME  COURT. 


Theron  F.  GIDDING8,  BOator, 

9. 

Robert  R.   BLACEER,  Secretary  of  State. 


(. 


.Mioh. 


.) 


1.  An  objection  that  a  private  eitiaen 
ae  relator  in  a  petition  far  mandamiui 
has  not  made  any  application  to  the 
attorney  ^general  to  institute  the  proceed- 
ing is  not  valid  where  the  attorney-general  is 
shown  to  be  adverse  to  the  application  by  hJsap- 

y  pearanoe  for  the  respondent. 

S.  The  dieeretion  of  the  I<eiyisilatnre  in 
■r>a■fc^»^g  ^n  apportionment  of  senato- 
rial diflftricts  must  be  honestly  and  fairly  ex- 
ercised so  as  to  preserve  the  equality  of  repre- 
sentation as  nearly  as  may  be,  otherwise  the 
4>portlonment  wlU  be  unconstltutlonaL 

8*  In  holding  an  apportionment  of 
■enatorial  dietriete  nnoonstitutional 
where  the  prior  apportionment  which  had  been 
aoqnlesced  in  for  three  elections  was  also  sub- 
ject to  the  same  constitutional  objections  and 
was  brought  in  question  by  the  petition  asking 
that  notices  be  ordered  to  be  given  under  it,  the 
notices  were  ordered  to  be  given  under  a  still 
earlier  Apportionment  Act  the  validity  of  which 
was  not  brought  in  question  in  those  proceed- 
Ingi. 

auly  28,  !«».) 

PETITION  for  a  writ  of  mandamus  to  com- 
pel the  secretary  of  state  to  give  out  no- 
tices for  election  of  state  senators  under  the  Ap- 
portionment Act  of  1885  and  to  disregard  the 
Act  of  1891.    lUUrfaranUa, 

The  facts  are  stated  in  the  opinions. 

Mr.  F.  A.  Baker»  with  Mr.  Moees 
Tagrffart,  for  relator: 

The  question  presented  to  the  court  is  not 
one  of  a  political  character,  but  of  constitu- 
tional construction. 

suae  V.  Ounningliam(?f\B.)  16  L.  R  A.  561. 

Jurisdiction  to  examine  and  pass  upon  such 
questions  is  expressly  recognized  in  State  v. 
Netoark,  40  N.  J.  L.  299;  StaU  v.  (Jampbell 
(Ohio)  June  16.  1891;  State  v.  Van  Duyn,  34 
Neb.  586,  and  Prouty  v.  Stover,  11  Kan.  285. 

And  in  Opinion  ofJuetieee,  18  Me.  468,  it  is 
held  by  Ju&e  Sheplev,  that  legislative  appor- 
tionment, "if  made  in  manifest  disregard  of 
the  constitutional  provision,  would,  like  other 
unconstitutional  enactments,  be  void,  and  not 
binding  upon  the  people  or  a  subsequent  Legis- 
lature.* 

N0Ta.-~As  to  the  power  of  the  court  to  set  aside 
a  legislative  gerrymander,  see  State  v.  Ckinning- 
ham  (Wis.)  15  L.  B.  A.  661,  and  notfU 
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We  make  no  question  that  certain  discretion 
is  given  to  the  Legislature,  where  it  is  fairly  a 
matter  of  opinion  as  to  the  best  method  of  ar- 
rangement of  senatorial  districts,  and  that 
such  discretionary  action  of  the  Legislature  ia 
conclusive.  The  apportionment  may  vary  the 
basis  of  population  in  different  districts,  but 
when  it  is  apparent  that  the  constitutional  pro- 
vision has  been  ignored,  we  might  say  defied, 
in  many  of  the  districts  created  by  the  action 
of  the  Legislature,  then  it  is  not  only  the  right 
but  the  imperative  duty  of  the  court  to  inter- 
vene and  declare  such  action  unconstitutional 
and  void. 

State  V.  Ounningham  (Wis.)  15  L.  R  A.  561; 
StaU  V.  Biordan,  24  Wis.  484;  State  v.  iV«i0- 
ark  and  State  v.   VanDuyn,  eupra. 

When  an  Act  can  only  operate  by  violating 
a  provision  of  the  Constitution,  it  cannot  be 
replied  to  on  the  ground  that  the  object  con- 
templated by  the  legislature  was  different. 

liople  V.  Bolihan,  29  Mich.  116. 

When  the  Constitution  defines  the  circum- 
stances under  which  a  right  may  be  exercised, 
the  specification  is  an  implied  prohibition 
against  legislative  interference  to  add  to  the 
condition. 

Cooley,  Const.  Lim.  p.  78. 

The  record  shows,  however,  that  many  dSa- 
trlcts  have  been  formed  in  violation  of  the  fun- 
damental law  of  the  state.  The  object  of  the 
legislation  being  to  provide  a  system  for  the 
state,  and  the  formation  of  one  senate  district 
being  dependent  upon  the  formation  of  others, 
it  must  stand  or  fall  as  a  whole. 

Skinner  v.  Wilhelm,  6  West.  Rep.  867,  63 
Mich.  568;  BrooJcsY.  HiU,  1  Mich.  118;  Oampau 
V.  Detroit,  14  Mich.  276;  Cooley,  Const.  I4m. 
5th  ed.  p.  218. 

The  right  to  take  full  and  equal  part  with 
other  electors,  in  the  selection  of  a  state  sena- 
tor is,  under  the  14th  Amendment  of  the  Fed- 
eral Constitution,  a  "privilege"  which  the  state 
is  prohibted  from  abridging  to  whole  or  in 
part. 

Virginia  Cases,  100  U.  S.  889,  25  L.  ed. 
676. 

M.  A«  A.  Ellis*  Atty-Gen.,  for  respond- 
ent: 

The  14th  Amendment  of  the  Constitution 
was  passed  and  finallv  ratified  in  1868.  It  baa 
no  reference  or  appUcation  whatever  to  ex- 
tending the  right  of  suffrage,  and  does  not  at- 
tempt in  any  manner  to  bestow  the  right  of 
suffrage  on  any  person. 

Minor  v.  Happereett,  88  U.  8.  21  Wall  162, 
22  L.  ed.  627.    See  2  Story,  Const.  678. 

The  power  of  Congress  to  legislate  at  all 
upon  the  subject  of  voting  at  state  eiecliont 
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rests  upon  flic  15tb  Amend ment,  and  can  be 
exercised  by  providioK  a  punishment  only 
when  the  wrongful  refusal  to  receive  the  vote 
of  a  qualified  elector  alsuch  election  is  because 
of  bis  race,  color,  or  previous  condition  of 
servitude. 

UniUd  Staiei  v.  Beese,  92  U.  8.  215,  28  L.  ed. 
568. 

It  is  not  necessary  that  every  state  law  should 
have  equal  force  and  effect  in  every  district  in 
the  Slate.  The  right  to  stand  equal  before  the 
law  does  not  mean  that  each  citizen  of  a  state 
shall  have  the  same  rights  and  privileges  of 
every  other  citizen  who  resides  in  some  other 
locality. 

MisBovri  v.  LewU,  101 TJ.  B.  81, 25  L.  ed.  902; 
Biefimond,  F.  d  P.  R.  Co.  v.  Richmond,  96  U. 
B.  529,  24  L.  ed.  737;  HayeB  v.  Mmouri,  120  U. 
B.  71,  30  L.  ed.  580;  Vrcwley  v.  OhrisUnten, 
137  D.  8.  86,  84  L.  ed.  620;  Kentucky  R,  R, 
Tax  Cases,  115  U.  S.  821,  29  L.  ed.  414;  Bar- 
bier  V.  Connolly,  113  U.  S.  82,  28  L.  ed.  925. 

The  clause  that  '*no  stHte  shall  make  or  en- 
force any  law  which  shall  abridge  the  privi- 
leges or  immunities  of  the  citizens  of  the  Unit- 
ed 8tatef<,"  has  no  application  whatever  to  the 
controlling  of  the  elective  franchise  of  the  citi- 
zens of  a  state,  or  to  the  abridgment  in  any 
manner  of  the  rights  of  a  citizen  of  the 
state. 

Minor  v.  Happersett,  88  TJ.  8.  21  Wall.  162, 
22  L.  ed.  627;  blaughUr  House  Cases,  88  U.  8. 
16  Wall.  74,  21  L.  ed.  408. 

If  Act  175  of  the  Public  Acts  of  1891  isun- 
constitutional  and  void  l)ecause  it  does  not 
divide  the  territory  equitablv  among  the  sev- 
eral counties  and  districts  of  the  state,  by  the 
same  reasoning  and  for  the  same  assumed 
equity  the  Appoitionment  Act  of  1885  is  also 
nnconslitutional  and  void,  and  likewise  the 
Apportionment  Act  of  1881  is  unconstitutional 
and  void. 

Courts  will  take  judicial  notice  of  the  census 
whether  taken  under  the  authority  of.  the  state 
or  the  United  States. 

State  V.  Cunningham  (Wis.)  15  L.  R.  A.  561; 
State  V.  Jackson  County  Ct.  89  Mo.  287;  Temple 
V.  >taie,  15  Tex.  App.  804,  49  Am.  Rep.  201, 
note;  Gerahty  v.  Asliland  County  (Wis.)  Dea 
15,  1891;  8taU  v.  Keaovgh,  68  Wis.  142. 

The  court  will  take  judicial  notice  of  the 
location,  general  boundaries,  and  juxtaposi- 
tion of  the  several  counties,  towns,  and  wards 
mentioned  in  the  Act  in  question,  and  of  the 
Acts  of  1885  and  1881,  and  of  matters  of  com- 
mon knowledge. 

Brovon  v.  Piper,  91  U.  8.  87.  28  L.  ed.  200; 
King  v.  GaUun,  109  U.  8.  101,  27  L.  ed.  871. 

Hence  the  equity  and  constitutionality  of  all 
of  these  Acts  are  before  the  court. 

It  is  held  by  some  courts  that  the  matter  of 
apportionment  belongs  to  the  legislative  de- 
partment of  the  government,  that  it  is  vested 
in  them,  and  they  are  accountable  only  to  the 
people  for  the  abuse  of  that  authority. 

Wise  V.  Bigger,  79  Va.  282;  Opinion  of 
Judges,  10  Gray,  618;  Opinion  of  Justices,  18 
Me.  458. 

And  this  court  in  the  case  of  WeXlrrukn  v. 
Chieaqo  &  Orank  Trurik^  R.  Co.  83  Mich.  592, 
held  in  substance  that  where  a  question  of 
reasonableness  was  left  to  the  Legislature,  it 
was  a  legislative  not  a  judicial  question. 
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In  State  v.  OampbeU  (Ohio)  June  16,  1891. 
the  court  said:  "Hence  it  is  not  suflicient  in 
this  proceeding  that  we  might  be  of  the  opin- 
ion that  we  could  make  a  better  apportion- 
ment than  has  been  made  by  the  board.  To 
authorize  this  court  to  interfere  and  command 
the  board  to  make  another  apportionment,  the 
apportionment  made  must  so  far  violate  the 
rules  prescribed  by  the  Constitution  as  to  en- 
able us  to  say  that  what  has  been  done  is  no 
apportionment  at  all,  and  should  be  wholly 
disregarded." 

An  apportionment  cannot  be  overthrown  be- 
cause the  representatives  are  not  distributed 
with  nuithematical  accuracy  according  to  the 
population. 

Prouiy  v.  Stowr,  11  Kan.  261.  Bee  also 
State  V.  Francis,  26  Ean.  787. 

There  is  no  showing  or  pretense  in  the  ap- 
plication in  this  cause  that  the  relator  has  ever 
made  application  to  the  prosecuting  attorney 
of  his  county  or  any  other  public  officer  to 
apply  to  this  court  for  mandamus  touching  the 
matter  here  at  issue,  and  ha  has  no  standing  in 
this  court. 

State  V.  Cunningham  (Wis.)  15  L.  R.  A.  561. 
Bee  People  v.  Regents  cf  University  of  Michigan, 
4  Mich.  98;  People  v.  State  Prison  Inspectors,  4 
Mich.  187;  Pecmle  v.  Kent  County  Suprs,  88 
Mich.  428;  WhiHng  v.  Butler,  29  Mich.  122. 

With  the  question  of  the  motive  which  in- 
fluenced the  jJegiBlature  in  making  the  appor- 
tionment, this  court  has  nothing  to  do. 

Ex  parte  MeCardle,  74  U.  8.  7  Wall.  514, 19 
L.  ed.  265;  Dorr  v.  Continental  Ins.  Co.  of 
New  York  City,  94  U.  B.  541,  24  L.  ed.  151; 
Soon  Hing  v.  Crowley,  118  U.  B.  708,  28  L.  ed. 
1145. 

Grant*  J.,  delivered  the  opinion  of  the 
court : 

The  Constitution  of  Michigan  contains  the 
following  provisions,  found  in  article  4: 
**  Section  1.  The  legislative  power  is  vested 
in  a  Benate  and  House  of  Representatives. 
Sec.  2.  The  Senate  shall  consist  of  thirty- 
two  members.  Senators  shall  be  elected  for 
two  years,  and  by  single  districts.  Such 
districts  shall  be  numbered  from  one  to 
thirty-two,  inclusive,  each  of  which  shall 
choose  one  senator.  No  county  shall  be  di- 
vided in  the  formation  of  senate  districts, 
except  such  county  shall  be  equitably  enti- 
tled to  two  or  more  senators. "  ^  Sec.  4.  The 
Legislature  shall  provide  by  law  for  an 
enumeration  of  the  inhabitants  in  the  year 
1854,  and  every  ten  years  thereafter,  and  at 
the  first  session  after  each  enumeration  so 
made,  and  also  at  the  first  session  after  each 
enumeration  by  the  authoritv  of  the  United 
States,  the  Legislature  shall  rearrange  the 
senate  districts  according  to  the  numoer  of 
white  inhabitants  and  civilized  persons  of 
Indian  descent  not  members  of  any  tribe.  ** 
Acting  under  these  constitutional  provisions 
the  Legislature  passed  the  Senatorial  Appor- 
tionment Act.  No.  175,  Pub.  Acts  1891.  By 
the  census  of  1890,  the  population  was 
2,098,889.  The  ratio  of  each  district  would 
therefore  be  65,484.  Eight  of  the  districts 
under  this  Act  contain  populations  as  fol- 
lows :  Seventh,  91, 420 ;  tenth,  82,697 ;  four- 
teenth,  88,678;  eighteenth,  86,  129;   twen- 
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tieth.  84,694;  twenty-flfth,  52,556;  twenty- 
Beventh,  97,830;  thirty-first,  82,213.  These 
are  the  eight  largest  districts.  Eight  other 
districts  contain  populations  as  follows: 
Twelfth,  41,245 ;  eleventh,  42,110 ;  sixteenth. 
46.626;  twenty-aecond,42,546;  twenty -third, 
89,727  ;  twenty -eighth,  43,701 ;  twenty-ninth, 
40,033 ;  thirtieth,  53,068.  Under  this  appor- 
tionment eight  senators  would  represent  con- 
stituencies numbering  in  all  695,717,  while 
eight  other  senators  would  represent  constit- 
uencies numbering  in  all  only  349,056.  The 
county  of  Saginaw  is  given  two  senators, 
although  it  contains  a  population  of  only 
82, 273.     The  twenty -seventh  district  is  com- 

Sosed  of  nine  counties,  with  a  population  of 
7,330.  while  the  twenty-ninth,  with  eight 
counties,  five  of  which  adjoin  a  like  number 
of  counties  of  the  twenty -seventh,  contains 
a  population  of  only  40,038. 

The  relator  is  a  citizen  and  an  elector  in 
the  seventh  district,  composed  of  the  counties 
of  Kalamazoo,  St.  Joseph,  and  Branch,  with 
a  population  of  91,420,  and  prays  for  the 
writ  of  mandamus  to  restrain  the  respondent, 
the  secretary  of  stute,  from  giving  notice  of 
the  election  of  senators,  under  the  Act  of 
1891,  and  to  compel  him  to  give  notice  under 
the  Apportionment  Act  of  1885.  The  peti- 
tion also  contains  a  prayer  for  general  relief. 
The  basis  upon  which  relief  is  sought  is  that 
the  power  delegated  by  the  above  provisions 
of  the  Constitution  to  rearrange  the  senatorial 
districts  is  limited ;  that  this  limitation  was 
wholly  disregarded  by  the  Act  in  question, 
and  the  Act  is  therefore  unconstitutional  and 
void.  It  appears  conceded  bj  the  learned 
attorney- general  that  the  Legislature  is  not 
in  the  exercise  of  a  political  and  discretion- 
ary power  when  acting  under  these  consti- 
tutional provisions,  for  which  it  is  only 
amenable  to  the  people,  and  that  this  court 
has  jurisdiction,  in  a  case  properly  before  it, 
to  determine  the  constitutionality  of  the  Act 
in  question.  The  Constitution  of  this  state 
provides:  (art.  6,  §  8.)  ''The  supreme 
court  shall  have  a  general  superintending 
control  overall  inferior  courts  and  shall  have 
power  to  issue  writs  of  error,  habeas  covpus, 
mandamus,  quo  warranto,  procedendo,  and 
other  original  and  remedial  writs,  and  to 
hear  and  determine  the  same.  In  all  other 
cases  it  shall  have  appellate  Jurisdiction 
only."  The  general  jurisdiction  of  this 
court  to  determine  the  constitutionality  of 
legislative  enactments  is  not  limited  so  as  to 
exclude  laws  involving  political  rights. 
The  Constitution  of  Wisconsin,  in  conferring 
lurisdiction  upon  its  supreme  court,  is  nearly 
identical  in  lan^age  with  the  Constitution 
of  this  state.  The  Supreme  Court  of  Wis- 
consin has  recently  most  ably  and  thoroughly 
discussed  and  determined  the  jurisdiction  of 
the  court  in  a  case  similar  in  principle  and 
its  facts  to  the  present  one.  State  y.  Cunning^ 
ham  (Wis.)  15  L.  R.  A.  561.  The  author- 
ities in  support  of  the  jurisdiction  are  there 
collated,  and  citations  made  from  them. 
Wore  the  power  conferred  upon  the  Legis- 
lature one  of  absolute  discretion,  then  the 
express  mandate,  ** shall  rearrange  according 
to  the  number  of  inhabitants,  would  be 
void  of  any  force  or  meaning,  except  that  it 
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might  be  regarded  as  expressive  of  the  opin- 
ion of  the  framers  of  the  Constitution  that 
such  method  would  be  equitable  and  fair. 
We  have  no  doubt  of  the  Jurisdiction  of  the 
court. 

But  it  is  insisted  by  the  attorney-gen* 
eral  that,  inasmuch  as  the  relator  is  a  pri- 
vate citizen,  having  no  interest  in  the  matter 
above  every  other  citizen,  he  has  no  standing 
in  court,  because,  prior  to  filing  his  peti- 
tion, he  made  no  application  to  the  prosecut* 
ing  attorney  of  his  county,  the  attorney- 
ireneral,  or  other  public  officer,  to  apply  to 
this  court  for  a  mandamus  touching  the  mat- 
ter here  at  issue.  In  support  of  this  claim 
he  cites  Pecmle  v.  Begenta  of  Umversiti/  of 
Michigan,  4  Mich.  98 ;  People  v.  State  Prieon 
Inepectore,  Id.  187 ;  Psople  v.  Oreen,  29  Mich. 
121 ;  People  v.  Kent  County  Supre,  88  Mich. 
423. 

In  People  v.  Regents  cf  Vhivernty  of  Miehi' 
gan  the  application  was  to  compel  the  re- 
gents to  appoint  a  professor  of  homeopathy 
in  the  medical  department  of  the  university. 
The  court  expres»^  its  conviction  that  that 
was  a  case  in  which  the  action  of  the  attor- 
ney-general would  have  been  proper  and 
necessary,  at  the  same  time  saying :  **  We 
do  not  intend  to  say  that  a  case  may  not  arise 
in  which  this  court  would  allow  an  individ- 
ual to  file  such  a  complaint,  particularly  if 
the  attorney-general  were  absent,  or  refused 
to  act  without  good  cause. " 

In  People  v.  ^ate  Priaon  Inepecton  a  pri- 
vate citizen  applied  for  the  writ  of  manda- 
mus to  restrain  the  respondents  from  teaching 
to  convicts  in  the  state  prison  the  mechanical 
trade  of  wagonmaking.  The  main  question 
was  disposed  of  upon  its  merits,  the  court 
expressing  some  doubt  whether  the  relator 
had  such  clear  legal  right  and  special  interest 
as  to  entitle  him  to  make  the  application. 

In  People  v.  Green  the  application  was  to 
compel  the  county  clerk  ana  register  of  deeds 
to  keep  his  offices  at  a  certain  place  to  which 
he  claimed  the  county  seat  bad  been  lawfully 
removed.  His  convenience  in  having  access 
to  the  office  was  the  ground  of  his  petition. 
It  was  held  that  he  had  shown  no  such  special 
interest  as  to  authorize  him  to  proceed  with- 
out application  to  the  proper  officer. 

In  People  v.  Kent  County  8upr».  the  appli- 
cation was  to  compel  the  allowance  of 
claims  alleged  to  be  owing  from  the 
county  to  the  city.  The  city  authorities 
were  of  course  the  proper  party  to  institute 
the  proceedings. 

In  People  v.  State  Auditan,  43  Mich.  423, 
this  precise  objection  was  made,  and  the 
court  said :  **  In  the  present  case  the  officer 
whose  duty  it  usually  is  to  enforce  the  rights 
of  the  state  in  this  court  has,  in  the  perform- 
ance of  his  official  functions  as  adviser  of 
the  state  officers,  placed  himself  in  an  ad- 
verse position,  and  appears  for  the  respond- 
ents on  this  application.**  The  present  case 
comes  directly  within  that  decision.  The 
law  does  not  require  unnecessary  things  to 
be  done.  When  the  attorney-general  appears 
for  a  respondent  it  certainly  follows  that  he 
is  adverse  to  the  position  oi  the  relator,  and 
that  an  application  on  the  part  of  the  relator 
to  him  to  commence  the  proceedings  would 
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be  met  with  noncompliance.  This  court,  as 
appears  from  the  authorities  above  cited,  has 
taken  care  to  prevent  officious  intermeddling 
by  the  use  of  this  discretionary  writ,  and  at 
the  same  time  has  swept  away  technicalities 
where  public  interests  are  involved,  and 
prompt  action  is  necessary.  We  have  quite 
uniformly  overruled  this  objection  in  cases 
of  the  latter  class.  The  unconstitutionality 
of  the  Act  is  clear.  The  county  of  Saginaw, 
with  only  16, 839  inhabitants  in  excess  of  the 
ratio,  is  divided  into  two  senatorial  districts, 
one  having  24,189  less  than  the  ratio,  and 
the  other  having  23,834  less  than  the  ratio. 
There  is  no  basis,  constitutional  or  otherwise, 
for  such  an  apportionment.  It  is  contem- 
plated by  the  Constitution  that  the  ratio 
sliall  govern  as  far  as  it  is  practical.  This 
is  apparent  from  the  provision  that  "each 
coiiuty  hereafter  organized,  with  such  terri- 
tory us  may  be  attached  thereto,  shall  be  en- 
lit  fed  to  a  separate  representative  when  it 
has  attained  a  population  equal  to  a  moiety 
of  the  ratio  of  representation."  The  Consti- 
tution of  the  United  States  provides  that 
"the  number  of  representatives  shall  not  ex- 
ceed one  for  every  80,000,  but  each  state  shall 
have  at  least  one  representative."  Under  the 
lirst  census,  which  showed  the  total  number 
of  free  persons,  with  three  fifths  of  the  slaves, 
to  be  8, 606, 897»  Congress  fixed  the  number 
of  representatives  at  120,  being  one  for  every 
30,000.  In  the  apportionment,  Massachusetts 
was  entitled  to  15  representatives,  with  an 
excess  of  25,327,  for  which  she  was  given  an 
additional  representative.  Other  states  with 
a  similar  large  excess  were  treated  likewise, 
while  those  states  which  had  a  small  excess 
received  no  additional  representation  there- 
for. .  President  Washington,  by  the  advice 
of  Jefferson,  Randolph,  and  Madison,  vetoed 
the  bill  as  unconstitutional,  giving  the  fol- 
lowing reasons:  *^ First.  The  Constitution 
has  prescribed  that  representatives  shall  be 
apportioned  among  the  several  states  accord- 
ing to  their  respective  numbers;  and  there 
is  no  one  proportion  or  divisor  which,  ap- 
plied to  the  respective  members  of  the  states, 
will  yield  the  number  and  allotment  of  rep- 
resentatives proposed  by  the  bill.  Second. 
The  Constitution  has  also  provided  that  the 
number  of  representatives  shall  not  exceed 
one  for  every  30,000,  which  restriction  is  by 
the  context  and  by  a  fair  and  obvious  con- 
struction to  be  applied  to  the  separate  and 
respective  numbers  of  the  state,  and  the  bill 
has  allotted  to  eight  of  the  states  more  than 
one  for  every  30.000." 

A  county  having  an  excess  of  only  about 
one  fourth  of  the  ratio  is  not,  in  the  lan- 
guage of  the  Constitution,  "equitably  enti- 
tled to  two  or  more  senators,"  while  the 
district  composed  of  eight  counties,  and 
containing  nearly  two  and  a  half  times  the 
population  of  each  district  into  which  the 
former  county  is  divided,  receives  but  one 
senator.  Equity  has  no  definition  applicable 
to  such  a  case.  It  was  never  contemplated 
that  one  elector  should  possess  two  or  three 
times  more  influence,  in  the  person  of  a  rep- 
resentative or  senator,  than  'another  elector 
in  another  district.  Each,  in  so  far  as  it  is 
practicable,  is,  under  the  Constitution,  pos- 
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sessed  of  equal  power  and  influence.  Equal- 
ity  in  such  matters  lies  at  the  basis  of  our 
free  government.  It  is  guaranteed,  not  only 
by  the  Constitution,  but  by  the  Ordinance  of 
1*87,  organizing  the  territory  out  of  which 
the  state  of  Michigan  was  carved.  State  v. 
Cunningham,  supra. 

Aside  from  considerations  of  equity  and 
justice,  it  is  apparent  that  the  framers  of 
the  Constitution  understood  that  a  county, 
to  be  entitled  to  two  senators,  must  have  a 
ratio,  and  a  moiety  of  a  ratio,  of  population. 
Constitutional  Debates  of  1850,  pp.  119,  123, 
361,  368,  374,  386,  113.  The  state  cannot  be 
divided  into  senatorial  districts  with  mathe- 
matical exactness,  nor  does  the  Constitution 
require  it.  It  requires  the  exercise  on  the 
part  of  the  Legislature  of  an  honest  and  fair 
discretion  in  apportioning  the  districts  so  as 
to  preserve,  as  near  as  may  be,  the  equality 
of  representation.  This  constitutional  dis- 
cretion was  not  exercised  in  the  Apportion- 
ment Act  of  1891 .  The  facts  themse  1  ves  dem- 
onstrate this  beyond  any  controversy,  and 
no  language  can  make  the  demonstration 
plainer.  There  is  no  difficulty  in  making  an 
apportionment  which  shall  satisfy  the  de- 
mand of  the  Constitution.  It  is  not  the  pur- 
pose or  province  of  this  court  to  inquire 
into  the  motives  of  the  Legislature.  Courts 
will  not  discuss  the  motives  of  legislative 
bodies  except  as  they  appear  in  the  public 
acts  or  journals  of  such  bodies  The  valid- 
ity of  an  Act  does  not  depend  upon  the  mo- 
tive for  its  passage.  The  duty  of  a  court 
begins  with  the  inquiry  into  the  constitu- 
tionality of  the  law,  and  ends  with  a  deter- 
mination of  that  question.  The  petition 
prays  that  the  respondent  be  directed  to  ^ive 
notice  of  the  election  under  the  Apportion- 
ment Act  of  1885.  The  constitutionality  of 
this  Act  is  therefore  directly  involved  in  the 
controversy,  unless  it  be  held  to  be  removed 
from  question  by  the  fact  that  the  people 
have  acquiesced  in  its  validity  by  acting 
under  it  for  three  elections.  It  must  be  con- 
ceded that  this  Act  is  affected  with  the  same 
constitutional  infirmity  as  the  Act  of  1891. 
It  is  unnecessary  to  determine  whether  such 
infirmity  exists  to  an  equal  or  a  greater  or 
less  degree.  It  is  sufficient  to  say  that  it  is 
not  in  accord  with  the  Constitution,  and 
for  the  same  reasons  which  applv  to  the  Act 
of  1891.  It  is  therefore  insisted  with  great 
force  by  the  attorney-general  that  no  election 
should  be  ordered  under  the  former  Act,  and 
he  also  urges  in  consequence  that  no  relief 
can  be  granted,  li  is  also  said  by  him  that, 
so  far  as  he  has  examined  other  Apportion- 
ment Acts,  they  are  all  subject  to  the  same 
objection.  Under  his  reasoning  it  would 
follow  that,  if  the  Act  of  1891  is  held  to  be 
void,  there  is  no  remedy  except  the  executive 
of  the  state  decides  to  call  a  special  session 
of  the  Legislature.  In  such  case  there  would 
be  no  apportionment  law  under  which  the 
people  might  elect  a  Legislature.  While 
the  Constitution  recjuires  the  Legislature  to 
rearrange  the  districts  at  the  next  session 
after  each  enumeration,  yet  we  are  of  the 
opinion  that  each  Apportionment  Act  re- 
mains in  force  until  it  is  supplanted  by  a 
subsequent  valid  Act.    It  was  my  opinion 
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that  the  respondent  should  be  directed  to  give 
notice  under  the  Act  of  1885,  inasmucn  as 
the  people  have  acquiesced  in  its  validity 
bj  so  long  acting  under  it.  But  I  yield  my 
opinion  to  that  of  my  brethren,  who  are  of 
the  opinion  that  the  notice  should  be  given 
finder  the  Law  of  1881,  the  validity  of  which 
is  not  here  brought  in  controversy,  unless 
the  executive  should  call  a  special  session 
of  the  Legislature. 
Our  conclusions  therefore  are : 

1.  That  the  petition  is  properly  brought 
into  this  court  by  the  relator. 

2.  The  court  has  jurisdiction  in  the  matter. 
8.  The  Apportionment  Acts  of  1891  and 

1885  are  unconstitutional  and  void. 

4.  The  writ  of  mandamus  must  issue  re- 
straining the  respondent  from  issuing  the 
notice  of  election  under  the  Act  of  1891, 
and  directing  him  to  issue  the  notice  under 
the  Apportionment  Act  of  1881,  unless  the 
executive  of  the  state  shall  call  a  special  ses- 
sion of  the  Legislature  to  make  a  new  ap- 
portionment before  the  time  expires  lor 
giving  such  notice.  No  costs  will  be  al- 
lowed. 

LonflT  c^d  Monti^iiiery»  JJ»,  concurred 
with  Grant, «/. 

Morse,  Gh.  «7.,  concurring: 

It  is  evidently  contemplated  by  the  Con- 
stitution that  the  county  shall  be  the  essen- 
tial factor  in  the  formation  of  senatorial 
districts.  "Ko  county  shall  be  divided  in 
the  formation  of  senatorial  districts  unless 
such  county  shall  be  equitably  entitled  to 
two  or  more  senators,**  is  the  prevailing  idea 
of  the  organic  provision.  It  is  further  con- 
templated that  such  districts  shall  be  ar- 
ranged according  to  the  **  number  of  white 
inhabitants  and  civilized  persons  of  Indian 
descent,  not  members  of  anv  tribe.**  This 
equality  of  representation,  however,  is  sec- 
ondary to  and  hampered  bv  the  fact  that  no 
county  can  be  divided,  and  a  part  of  it  at- 
tached to  another  county,  or  the  part  of  an- 
other county,  in  order  to  make  tne  districts 
equal,  or  nearly  so,  in  population.  This 
express  inhibition  against  the  division  of  a 
county  gives,  necessarily,  great  latitude  to 
the  legislative  discretion,  and  the  senatorial 
districts  must  of  necessity  not  be  as  equally 
divided  as  to  population  as  might  be  done 
if  county  lines  could  be  disregarded.  The 
Legislature  undoubtedly  coula  take  a  par- 
tisan advantage  by  making  choice  of  differ- 
ent counties,  and  joining  them  together  in 
one  senatorial  district,  when  such  counties 
were  contiguous ;  so  that  one  Legislature  of 
one  political  complexion  might  put,  for  in- 
stance, Macomb  and  St.  Clair  in  one  district, 
while  another  of  a  different  political  com- 
plexion miffht  join  Macomb  with  Lapeer, 
and  St.  Clair  with  some  other  adjoin  in  ff 
county,  and  not  violate  any  constitutional 
rights  of  the  electors  of  such  districts.  But, 
as  shown  by  Mr,  Justice  Grant,  the  Legis- 
lature in  the  senatorial  apportionment  of 
1891  went  far  beyond  any  legitimate  discre- 
tion, and  violated  the  rules  of  equity  when 
it  was  not  necessary,  or  even  proper,  to  do 
so,  because  of  the  fact  that  a  county  could 
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not   bo  divided.    The   twenty- seventh  and 
twenty-ninth  districts  lie  contiguous  to  each 
other,  so  that  there  was  no  excuse  for  put- 
ting 97,880  in  one  and  only  40,038  in  the 
other.     The  senatorial  apportionment  of  1891 
and  1885,  which  are  before  us,  so  that  we 
are  compelled  to  examioe  them,  were  neither 
of  them  arranged  in  view  of  the  Constitution 
or  the  rights  of  the  electors  of  this  state. 
While  it  is  true  that  the  motive  of  an  Act 
need  not  be  inquired  into   to  test  its  consti  - 
tutionality,  I  believe  that  the  time  for  plain 
speaking  has  arrived  in  relation  to  the  out- 
rageous practice  of  gerrymandering  whic^ 
has  become  so  common,  and  has  so  long  been 
indulged  in,  without  rebuke,  that  it  threatens, 
not  only  the  peace  of  the  people,  but  the 
permanency  of  our  free   institutions.    The 
courts  alone,  in  this  respect,  can  save  the 
rights  of  the  people  and  give  to  them  a  fair 
count  and  equality  in  representation.     It  Ims 
been  demonstratedi  that  the  people  themselves 
cannot  right  this  wroof.     They  may  chanire 
the  political  majority  in  the  iJegislature,  as 
they  have  often  done,  but  the  new  majority 
proceeds  at  once  to  make  an  apportionment 
in  Uie  interests  of  its  party,  as  unequal  and 
politically  vicious  as  the  one  that  it  repeals. 
There  is  not  an  intelligent  school  boy  hut 
knows  what  is  the  motive  of  these  legislative 
apportionments,  and  it  is  idle  for  the  couiis 
to  excuse  the  action  upon  other  grounds,  or  to 
keep  silent  as  to  the  real  reason,  which  is 
nothing  more  nor  less  than  partisan  advantage 
taken  m  defiance  of  the  Constitution,  and  in 
utter  disregard  of  the  rights  of  the  citizen. 
Take  our  own  state  for  example.    In  the  elec- 
tion of  1884,  the  Republican  candidate  for 
secretary  of  state  had  a  plurality  of  4,883 
out  of  a  total  vote  of  401.908.    The  Keuub- 
lican  majority  in  the  Legislature  of   1885 
arranged  the  senatorial  districts  so  that  upon 
the  vote  of  1884,  twenty -one  were  Republican 
and  eleven  were  Democratic.    In  ei^ht  dis- 
tricts a  population  of  816,578  were  given  the 
same   representation    in   the  Senate  as   are 
582,222  people  in  eight  other  districts.     Tlie 
upper  peninsula,  with  Emmet  and  Macliiuuc 
counties  added,    is  given    three    beuators, 
when  it  is  only  entitled  to  two ;  the  popu- 
lation of  the  three  districts— thirtieth,  thirty- 
first,  thirty -second— combined,  being  124,580, 
and  the  ratio  61, 125.    In  1890  the  Democratic 
candidate  for  secretary  of  state  received  a 
plurality  of  2,704  over  the  Republican  can- 
didate in  a  totp/i  vote  of  898,611,  and  the  Dem- 
ocratic majority  in  the  Legislature  of  1891 
apportioned  thj  senatorial  districts  so  that 
on  the  basis  of  the  vote  of  1890,  21  were 
Democratic  and  11  Republican.    As  shown 
by  Mr.  Jvatiee  Grant  these  districts  were  so 
divided  that  in  eight  of  them  a  population 
of  849,056  has  the  same  representation  as 
695,717  in  eight  other,  districts,  and  in  order 
to  aid  this  inequality,  the  county  of  Saginaw 
is  divided  into  two  districts,  when  it  was 
only  entitled  to  one  under  the  Constitution. 
It  will  thus  be  seen  that  upon  a  plurality  of 
less  than  5,000  in  a  total   vote  of  alM)ut 
400,000,  each  of  these  political  parties  has 
so  gerrymandered  these  senatorial  districts 
that  each  has  twenty-one  senatorial  districts 
to  eleven  of  the  other.    If  permitted  to  con- 
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ilnue  in  this  kind  of  buBiness,  the  next  Leg- 
islature, to  apportion  senators,  if  its  politi- 
cal complexion  should  be  different  from  the 
last,  following  in  the  footsteps  of  Its  pre- 
decessors, will  easi  ly  change  the  figures  about 
again,  and  give  its  party  twenty -one  sena- 
tors and  the  other  the  eleven.  It  is  time  to 
stop  it.  And  the  citizen  has  the  right  to 
appeal  to  the  court  in  defense  of  his  most 
sacred  rights  under  the  Constitution.  He 
cannot  be  obliged  to  wait  for  presecuting 
Attorneys  or  the  attx>mey- general.  It  is  as 
well  a  public  as  a  private  grievance,  and  the 
indiviaual  elector  can  invoke  the  aid  of  the 
court  in  his  own  behalf,  and  call  attention 
also  to  the  existence  of  a  sreat  public  wrong. 
There  is  no  higher  privilege  granted  to  the 
citizen  of  a  free  country  than  the  right  of 
equal  suffrage,  and  thereby  to  an  equal  rep- 
resentation in  the  making  and  administra- 
tion of  the  laws  of  the  land.  Under  our  state 
Constitution  the  right  of  the  elector  is  fixed. 
To  him  equal  representation  is  a  right,  as 
well  as  a  privilege,  of  which  the  Legislature 
cannot  depri ve  him.  These  vn-ongs  h a ve  been 
committed  for  partisan  purposes.  Their  ob- 
ject and  effect  have  been  to  deprive  the  ma- 
jority of  the  people  of  their  will  in  the 
administration  of  the  government.  The 
greatest  danger  to  our  fre«{  institutions  lies 
to-day  in  this  direction.  By  this  system 
of  gerrymandering,  if  permitted,  a  political 
party  may  control  for  years  the  government, 
against  the  ^isheS;  protests,  ana  votes  of  a 
majority  of  the  people  of  the  state,  each 
Legislature,  chosen  oy  such  means,  perpet- 
uating its  political  power  by  like  legislation 
from  one  apportionment  to  another.  We 
have  been  obliged,  under  the  issue  here 
madb,  to  investigate  but  two  apportion- 
menta— those  of  1891  and  1885.  Both  are 
tarred  with  the  same  stick.  We  do  not  care 
to  go  further,  since  there  is  a  remedy  In  the 
hands  of  the  executive  and  Legislature.  The 
consequences  of  this  decision  are  not  for  us. 
It  is  our  duty  to  declare  the  law,  to  point 
out  the  invasion  of  the  Constitution,  and  to 
forbid  it.  I  agree  with  the  result  as  an- 
nounced in  the  opinion  of  Mr.  Justice  Grajti. 

McGrath*  «7. ,  concurring  : 

I  desire  to  exprefe  my  hearty  concurrence 
in  the  views  expressed  by  my  brethren.  The 
purpose  of  the  constitutional  enactment  is  to 
secure  as  nearly  as  possible  equality  of  rep- 
resentation. Any  apportionment  which  de- 
feats that  purpose  is  vicious,  contrary  not 
only  to  the  letter,  but  to  the  spirit,  of  our 
institutions  and  subversive  of  popular  eov- 
emment.  Power  secured  or  perpetuated  by 
unconstitutional  methods  is  power  usurped, 
and  usurpation  of  power  is  a  menace  to  free 
institutions.  The  greatest  danger  to  the  re- 
public is  not  from  ignorance,  but  from 
machinations  to  defeat  the  expression  of  the 
popular  will.  The  population  of  the  state, 
according  to  the  last  enumeration  made  by 
the  authority  of  the  United  States,  is 
2,089.889.  The  ratio  for  each  senator  is 
65,484.  The  following  is  a  sketch  of  the 
division  of  the  lower  peninsula  into  sena- 
torial districts  by  the  Act  of  1891 :  [See 
page  408.] 
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The  population  of  each  county  is  given 
with  the  total  population  of  each  district. 
The  county  of  Wayne  has  a  population  of 

257.114,  and  is  divided  into  four  districts. 
Emmet  county  is  attached  in  the  apportion- 
ment to  the  upper  peninsula.  It  will  be 
seen  that  eight  of  the  districts  so  formed 
are  populated  as  follows:  97,880,  91,420, 
88,678,  86,129,  84,694,  82,697,  82,556,  82.213; 
making  a  total  population  of  695,717.  Thus 
but  1,912,  less  than  one  third  of  the  popula- 
tion of  the  state,  have  but  one  fourth  of  the 
total  number  of  senators. 

Eight  other  districts  have  a  population 
of  849,056,  and  with  but  a  little  over  16i  per 
cent  of  the  population  they  have  25  per  cent 
of  the  representation  in  the  Senate.  Four  of 
the  first  named  have  a  total  population  of 
868,557,  while  four  of  the  last  named  have  but 

168.115.  Any  one  of  the  first  five  named  have 
more  than  double  the  population  of  any  one 
of  four  of  the  last  named.  The  first  four  have 
a  population  of  868,557,  or  14,501  more  than 
the  last-named  eight,  yet  the  849,056  per- 
sons have  eight  representatives  in  the  Senate 
while  868,557  have  but  four.  Why  should 
the  twenty-two  contiguous  counties  forming 
the  twenty-seventh  twenty  eighth,  and  twen- 
ty ninth  distriicts  be  so  divided  that  five, 
having  a  population  of  but  48,701,  are  given 
one  senator,  and  eight,  having  a  populatfon  of 
but  40,088,  are  given  another,  while  nine  hav- 
ing a  population  of  97,320,  or  18,586  more  than 
both  of  the  other  districts,  is  given  but  one  ? 
Why  should  the  twenty-eighth  or  twenty- 
ninth  districts,  having,  respectively,  a  popular 
tion  of  40,088  and  48,701,  be  each  allotted  ooe 
senator,  and  St.  Clair,  with  a  population  of 
52,105,  be  united  with  Sanilac,  so  as  to  make 
a  population  of  84,694,  or  more  than  both  of 
said  districts;  or  Jackson,  with  45.031,  be 
united  with  Ingham,  making  a  population  of 
82.697;  or  Kalamazoo  and  St.  Joseph,  with  an 

j  aggregate  population  of  64,629,  be  united  with 
Brancm,  so  as  to  make  a  population  of  91,420; 
or  Ionia  and  Eaton,  with  64,895,  be  added  to 
Barry,  making  a  total  of  88,678;  or  Berrien, 
with  41,285,  be  united  with  Cass;  or  Bay,  with 
56,412,  be  united  with  Gladwin  and  Arenac;  or 
Muskegon,  with  its  40.013,  be  united  with  Ot- 
tawa? Why  should  Saginaw  be  divided  so  as 
to  give  two  senators  to  82,273  persons,  and 
nine  counties  be  joined— as  in  the  twenty- 
seventh  district — to  restrict  97,320  persons  to 
one  representative  in  the  Senate;  or  three  be 
joined,  as  in  the  seventh,  to  restrict  91,420  per- 
sons to  one;  or  six  be  united,  as  in  the  thirty- 
first,  to  restrict  82,218  to  a  single  senator;  or 
three  be  join^,  as  in  the  eighteenth,  to  restrict 
86,129  to  one  senator;  or  three,  as  in  the  four- 
teenth, to  restrict  88,678;  or  four,  as  in  the 
twenty-fifth,  to  confine  82,556  persons  to  a 
single  senator;  or  why  should  Bay,  with  56,- 
412,  or  St.  Clair,  with  52,105,  be  joined  with 
another  county?  Any  two  of  the  counties  in 
the  seventh  or  fourteenth  or  twenty  fifth  have 
a  population  in  excess  of  either  of  the  Saginaw 
districts,  yet  in  each  case  those  counties  are 
joined. 

But  the  law  of  1885  is  equally  vicious.  [See 
page  409.  ]  The  population  of  the  state  was  1,  • 
853,658,  and  the  ratio  57, 526.  Under  that  ap- 
portionment 41  per  cent  of  the  population 
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elected  sixteenflenaton,  or  half  the  wholenum 
ber.  Eight  districts  had  a  population  of  ^1,  - 
488  distributed  as  follows :  84,000,  78,076, 
76,918.  75,047.  74,795,  78.799,  69,246,  69,007. 
Eight  others  had  805, 922  as  follows :  81, 617, 
82,324,  80,875,  88,454»  88^688,  41,100,  48.788, 


three  senators,  were  accorded  five;  while 
Wayne  county,  with  a  population  of  189,000, 
was  given  but  three.  St.  Clair  had  a  popa- 
lation  of  46,788.  Calhoun  of  41,585,  Jackson 
of  45.282,  and  Washtenaw  of  41,694,  or  a 
total  of  175,294,  jet  they  were  Joined  with 
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49,584.    Sixteen  districts  had  a  population  i  four  other  counties  with  a  population  of 


of  1,004,685,  and  the  other  sixteen  had 
758,973.  Thirty-three  contiguous  counties 
in  the  upper  peninsula  ana  the  northern 
ptirt  of  the  lower  peninsula,  with  a  total 
population  of  275,758,  which  would  entitle 
them  to  four  senators,  were  ^iven  seven. 
Twenty- seven  of  these  counties,  with  a 
population  of  176,458,  entitling  them  to 
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123,998,  making  a  total  of  2911,287,  and  the 
eight  counties  given  four  senators.  The 
eight  counties,  averaging  84,410  each,  were 
accorded  four  senators,  while  the  five  dis- 
tricts averaging  85,291,  were  each  given 
one  senator.  The  twenty -two  coimties  in 
the  twenty>8ixth.  twenty-seventh,  twenty- 
eighth,  and  twenty-ninth  districts,  with  a 
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population  of  161,178,  were  given  four  sena- 
tors, or  one  to  each  87, 794  imiabitants,  each 
lacking  over  20,000  of  the  ratio ;  and  if  Lake 
and  Mason  had  been  added  thov  would  have 
been  entitled  to  but  three ;  while  St.  Clair, 
Washtenaw,  Jackson,  and  Bay,  with  184, 980 


were  each  joined  with  another  county  and 
denied  the  right  of  sole  representation. 
The  eighteen  counties  in  the  twenty-sixth, 
twenty -seventh,  and  twenty- ninth  districts 
had  102, 395  inhabitants,  or  one  ratio  and  76 
per  cent  ot  a  second,  and  were  accorded  three 
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inhabitants,  were  practically  given  but  two. 
Alpena,  Oscoda,  AlcoDn.  Ogemaw,  and 
Iosco,  with  less  than  56  pc:  cent  of  the  ratio, 
were  fllyen  one  senator,  while  Bay,  with 
nearly  89  per  cent,  Jackson  with  77  per  cent, 
Bt.  Clair,  with  over  80  per  cent,  and  Wash- 
tenaw, with  nearly  72  per  cent,  of  the  ratio, 
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representatives  in  the  senate;  while  St. 
Clair,  Macomb,  Jackson,  Hillsdale,  Monroe, 
and  Washtenaw,  with  280,041  inhabitants, 
were  accorded  but  three.  Such  laws  breed 
disrespect  for  all  law,  for  law -makers  become 
law-breakers. 
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Eugene  0.  TITTMAN,  Public  Administra- 
tor In  Charge  of  the  Estate  of  Michael  Oar- 
coU,  RespL, 

V. 

John  THORNTON  ei  al,  Appti. 


(.. 


.Mo. 


.) 


1.  8iiltlaaforelir>^stateoiiaJiidfr">«iit 
recoTered  by  an  adrntniatrator  in  the 

state  of  his  appointment  may  be  maiotalned  hj 
him  in  his  owD  Dame. 

£•  After  the  death  of  an  administrator 
■uln^  In  hla  own  name  In  a  forefg^ 
state  upon  a  Judfirment  obtained  in  the  state  of 
his  appointment,  the  suit  may  be  reylved  in  the 
name  of  his  administrator  appointed  under  the 
laws  of  the  f  oreifiu  state. 

B*  To  entitle  a  Mil  of  sale  to  admission 
in  eridencse  Its  ezeentlon  most  be 
proved  aocordioff  to  the  laws  of  the  state 
where  it  is  offered,  notwithstanding  it  purports 
to  have  been  executed  in  a  state  whose  laws  make 
aoknowledffments  of  instruments  of  its  dass 
which  ha  ve  been  recorded  valid  and  it  Is  proved 
to  have  been  recorded. 

4«  That  a  bill  of  sale  was  aeknowl- 
edf^  before  a  notary  pabllc  there  or 
elsewhere  does  not  prove  its  execution  In  Mis- 
sourL 

5«  A  transcript  of  a  record  fifom  an^ 
other  state  properly  aathentieated  by 
certificates  of  tne  jud^e  and  clerk  of  court  as  re- 
<|ulred  by  Act  of  Oonffress.  which  shows  that  the 
record  is  among  those  of  the  court  of  which  they 
are  ofllcers,  is  prima  fade  admissible  in  evidence 
aitbough  the  record  itself  purports  to  belong  to 
another  court;  it  will  be  presumed  to  be  in  the 
right  office  until  the  contrary  is  made  to  appear. 

i0«  l^olvency  is  shown  prima  Ihele  so 
as  to  Jnstliy  a  salt  :in  eqnlty  in  a  foreign 
state  to  reach  property  of  a  judgment  debtor,  by 
testimony  of  one  of  his  neighbors  that  he  owned 
a  homestead  of  five  acres  on  which  he  resided,  a 
cow  or  two,  and  was  reported  to  have  a  legacy  in 
the  foreign  state,  and  of  his  attorney  that  he 
knew  of  no  property  owned  by  the  debtor  where 
the  suit  was  brought. 

7.  Surprise  occasioned  by  the  reftisal 
to  admit  a  bill  of  sale  In  evidence  be- 
cause not  proved  to  have  been  properly  execut- 
ed is  not  a  good  cause  for  new  trial  where  such 
proof  could  have  been  procured  by  the  use  of 
ordmary  diligence. 

(December  7, 180L) 

APPEAL  by  defendants  from  a  Judgment  of 
the  Circuit  Court  for  the  city  of  St.  Louis 
in  favor  of  plaintiff  in  an  action  brought  to 
compel  payment  of  a  judgment  out  of  a  fund 
held  in  trust  for  the  judgment  debtor.  Af- 
firmed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  A.  J.  P.  Garesche  and  Edmond 
A.  B.  Gareschey  for  appellants: 

By  the  death  of  Micbaiel  Carroll  tbe  admin- 


istrator, his  letters  are  revoked  and  tbe  suit 
must  be  revived  in  the  name  of  the  real  party 
in  interest,  the  representative  of  the  estate  of 
John  Carroll. 

HiD,  Trustees,  Am.  Notes,  p.  4<I8,  %  808, 
noU;  Shook  v.  Shook,  19  Barb.  656. 

Executors  or  administrators  have  only  a  title 
to  tbe  possession  which  right  expires .  on  the 
revocation  of  their  letters,  by  death  or  other- 
wise, and  on  this  revocation  the  possessory 
title  passes  to  the  successor  in  the  administra- 
tion and,  under  exceptional  cases,  to  the  beira. 

Hill,  Trustees,  Am.  Notes,  p.  66;  losing  v. 
Vertrees,  82  Mo.  486;  Chandler  v.  Stevenson,  68 
Mo.  450;  Be  Ames,  52  Mo.  298;  HdfienJtamp  v. 
Borgmier,  82  Mo.  570;  StaU  v.  Thornton,  56 
Mo.  824;  McCarty  v.  Hall,  18  Mo.  480. 

The  adminstrator  of  Michael  Carroll  has  no 
standing  in  court. 

2  Wms.  Exrs.  Perkins*  Am.  Notes;  FUUher 
V.  Sanders,  7  Dana,  845;  Lea  v.  Hopkins,  7 
Pa.  885;  KusseU  Y.lSrtsin^  41  Ala.  m-.  Stats 
T.  Murray,  8  Ark.  199. 

Upon  the  death  of  a  plaintiff  suinr  as  ex- 
ecutor or  administrator  a  revivor  shoold  be  in 
the  name  of  the  administrator  d,  b.  n.  and  not 
of  tbe  plaintiff's  own  personal  representative. 
And  in  general  an  action  brought  to  recover 
assets  by  a  general  executor  or  administrator, 
who  afterwards  dies,  resigns,  or  is  removed, 
mav  be  revived  in  the  name  of  his  successor. 

Schoaler,  Exrs.  A  Admrs.  §  409.  bottom  p. 
480,  citing  noies  6,  7;  Bra^flOd  v.  CardweU,  75 
Tenn.  252;  RusseU  ▼.  Irmn  and  StaU  ▼.  Mur- 
ray.svpra;  Harbin  v.  Levi,  6  Ala.  408:  Sheets 
V.  Peabody,  6  Bkckf.  122,  88  Am.  Dec.  182; 
Morse  v.  Clayton,  18  Smedet  A  M.  880;  King 
V.  Oreen,  2  Stew.  (Ala.)  185;  Cummings  v.  EcL- 
munson,  5  Port.  (Ala.)  145;  Gamble  v.  HamU- 
Ptn,  7  Mo.  469;  State  v.  Hunter,  15  Mo.  490; 
Scott  ▼.  CretDS,  72  Mo.  268;  Morehouse  v.  Tfara. 
78  Mo.  100. 

The  ancient  authorities  cited  by  pktiniiff  are 
inapplicable  by  reason  of  two  statutory 
changes: 

Ist.  That  abolishing  the  restriction  of  ad- 
ministrator d,  b.  n.  and  leaving  him  absolute 
right  to  recover  ever?  asset  of  the  eatate  even 
those  in  the  hands  of  former  administrator  not 
accounted  for. 

2d.  That  requiring  every  suit  to  be  in  name 
of  real  party  in  interest.  In  this  instance  the 
party  interested  is  the  estate  of  John  Carroll, 
deceased,  and  the  claim  to  be  reclaimed  by  an 
administrator — here  properly  appointed  in  lieu 
of  Michael  Carroll,  deceased,  the  former  ad- 
ministrator. 

Burdyne  v.  Maekey,  7  MO.  874. 

The  transcript  of  the  record  of  the  deed  was 
valid  according  to  our  own  statute,  and  the 
presumption  was  that  the  law  of  Iowa  was 
alike. 

Johnston  V.  Oatotry,  88  Ma  889. 

Mr.  Edward  Cunnin^^ham,  Jr*f  for  re- 
spondent: 

When  an  executor  or  administrator  haasued 


NOTB.— ^The  right  of  a  f  oreUm  executor  or  ad- 
ministrator to  sue  on  a  Judgment  which  he  has  re- 
eovered  in  another  jurisdiction  maj  be  well  re- 
garded as  established  hj  the  decisions  although 
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denied  In  Georgia.   Bee  Buck  v.  Johnson,  07  Oa. 
88. 

The  decisions  supporting  the  right  are  most  of 
them  dfied  In  the  report  of  the  main  oaseu 
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upon  a  debt  or  liability  due  bis  testator  or  in- 
testate and  bas  recovered  judgment,  be  may, 
in  bis  individual  name  and  capacity,  sue  upon 
tbat  judgment  in  a  foreign  state. 

Woerner,  Am.  Law  of  Administration,  g 
162;  Freem.  Judgm.  8d  ed.  §  217;  Talmage  ▼. 
Chapel,  16  Mass.  71;  Barton  ▼.  Higgim,  41 
Md.  546;  Bveka  y.  Tayhr,  49  Miss.  560;  LmU 
Y.  Adams,  70  Cal.  407,  69  Am.  Rep.  428; 
NiehOs  Y.  Smitli,  7  Hun,  580;  Biddle  v.  WiU 
kins,  26  n.  8.  1  Pet.  686,  7  L.  ed.  816;  Mas- 
fnan  y.  Bender,  80  Mo.  584;  Hall  y.  Harrison, 
21  Mo.  230,  64  Am.  Dec  225;  Thomas  y.  Relfe, 
9  Mo.  878;  Laeornpte  y.  Searoeant,  7  Mo.  851; 
Wilkinson  y.  Ctdter,  25  Fed.  Rep.  689;  JV>w- 
berry  y.  Robinson,  86  Fed.  Rep.  841;  Cherry  v. 
Speight,  28  Tex.  520;  Rittenhouse  v.  Ammtr- 
fnan,  64  Mo.  199,  27  Am.  Rep.  215. 

Tbere  was  no  error  of  tbe  trial  court  in  re- 
Yiving  tbe  suit  in  tbe  name  of  Mlcbael  Carroirs 
administrator. 

AiboU  V.  Miller,  10  Mo.  141;  Harney  y. 
Duteher,  15  Mo.  89,  55  Am.  Dec.  181;  Cook  v. 
Holmes,  29  Mo.  61,  77  Am.  Dec.  548;  Block  y. 
Dorman,  51  Mo.  81;  Brooks  y.  Mast  in,  69  Mo. 
58;  Snider  v.  Adams  Exp.  Co,  77  Mo.  528. 

Tbe  trial  court  was  rigbt  io  overruling  de- 
fendants' motion  for  a  new  trial  notwitbstaod- 
ing  counsel's  affidavit  of  surprise  and  mistake. 
Tbere  was  no  surprise  or  mistake  witliin  tbe 
meaning  of  section  8704,  Rev.  Stat  1879. 

FrettseU  v.  Laffoon,  77  Mo.  26. 

Black,  J.f  delivered  tbe  opinion  of  tbe 
court: 

Tbis  was  a  suit  in  equity,  brougbt  by  Micbael 
Carroll  against  Jobn  Tbornton  and  otbera  to 
subject  certain  funds  in  tbe  bands  of  Arcb- 
bisliop  Kenrick,  belonging  to  Tbornton,  to 
tiie  payment  of  a  judgment  whicb  Carroll  re- 
covered against  Tbornton  in  tbe  state  of  Iowa. 
Tbe  following  are  tbe  principal  facts:  Micbael 
Carroll  recovered  a  judgment  against  Jobn 
Tbornton  in  tbe  circuit  court  oi  Dubuque 
county.  Iowa,  on  tbe  16th  June,  1881,  for  tbe 
sum  of  $4,499.  Tbe  pleadings  in  tbat  case 
fibow  tbat  tbe  cause  was  carried  on  in  tbe 
name  of  Micbael  Carroll,  as  if  it  bad  been  a 
suit  in  bis  own  ri^bt;  but  it  appears  from  tbe 
body  of  the  petition  tbat  tbe  cause  of  action 
was  based  upon  an  indebtedness  of  Thornton 
as  guardian  of  bis  ward,  Jobn  Carroll.  An 
amendment  to  tbe  petition  states  tbat  Micbael 
Carroll  was  tbe  administrator  of  tbe  estate  of 
Jobn  Carroll.  In  May.  1886,  Micbael  Carroll 
commenced  tbis  suit  in  tbis  slate  against  Jobn 
Thornton  and  Peter  Richard  Kenrick.  The 
petition,  among  other  things,  sets  up  tbe  Iowa 
judgment  as  one  recovered  by  Micbael  Carroll 
In  bis  own  right.  It  is  alleged  tbat  another 
John  Thornton,  at  tbe  city  of  St.  Louis,  the 
uncle  of  tbe  defendant  Tbornton,  bequeathed 
to  tbe  defendant  Ken  rick  tbe  sum  of  $20,000, 
in  trust  to  pay  to  defendant  Thornton  tbe  in- 
terest t hereon  during  his  life,  and  prays  that 
Kenrick.  tlie  trustee,  be  decreed  to  pay  to  tbe 
plaiotilT  the  iniereHt  then  accrued  and  there- 
after to  accrue  on  said  fund  until  the  judg 
ment  so  rtco^ereil  by  the  plaintiff  in  Iowa 
should  (>e  sati>(fied.  Thorrton,  having  been 
notilied  by  pui>iicution,  appeared,  and  bv  bis 
answer  dl^  laimed  any  interest  in  the  fund, 
and  on  tbe  suggestion  of  Kenrick  one  Duggan 
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was  made  a  defendant  Duggan,  by  bis  an- 
swer, claims  to  be  tbe  owner  of  tbe  income 
accrued  and  to  accrue  on  said  fund  by  virtue 
of  an  assignment  of  the  same  by  Thornton  to 
May  Thornton,  and  a  bequest  of  tbe  same  bv 
her  to  bim.  The  plalntift  died  while  this 
cause  was  pending  in  tbe  circuit  court,  and 
by  consent  of  tbe  defendants  it  was  revivtrd  in 
the  name  of  Tittman,  public  administrator, 
having  in  charge  the  estate  of  Micbael  Carroll. 
Tbe  circuit  court  found  the  issue  for  tbe  plain- 
tiff, and  entered  a  decree  as  prayed  for,  and 
tbe  defendants  appealed. 

1.  Tbe  first  complaint  is  tbat  tbe  circuit 
coui:^  erred  in  admitting  in  evidence  tbe  trans- 
cript of  tbe  Iowa  judgment.  Tbe  objections 
made  to  tbe  transcript  are  (1)  that  it  shows  a 
judgment  ha  favor  of  Micbael  Carroll  as  ad- 
ministrator of  John  Carroll,  while  the  petition 
declares  upon  a  judgment  in  favor  of  Micbael 
Carroll  in  bis  own  right;  (2)  tbat  this  cause 
should  have  been  revived  in  tbe  name  of  tbe 
representative  of  Jobn  Carroll,  and  not  in  tbe 
name  of  tbe  administrator  of  Michael  Carroll. 
Looking  to  the  judgment  onlv  as  it  appears  in 
tbe  transcript,  it  is  one  in  favor  of  Micbael 
Carroll  in  bis  own  right.  Still  the  transcript 
as  a  whole  shows  tbat  be  recovered  tbe  same 
in  the  capacity  of  administrator  of  Jobn  Car- 
roll, and  we  shall  treat  it  as  a  judgment  in 
favor  of  Micbael  Carroll  as  administrator  of 
John  Carroll.  It  bas  been  held  by  tbis  court 
on  several  occasions  that  when  one  takes  a 
note,  payable  to  bimself  as  executor  or  admin- ' 
istrator,  be  may  sue  upon  tbe  note  in  his  own 
name,  and  tbat  a  suit  may  be  maintained  there- 
on by  bis  executor  or  administrator.  Bitten' 
house  Y.  Ammerman,  64  Mo.  197, 27  Am.  Rep. 
216;  Cook  v.  Holmes,  29  Mo.  61,  77  Am.  Dec. 
548;  Block  v.  Dorman,  61  Mo.  81.  The  theory 
of  these  cases  is  that  when  one  takes  a  note  or 
other  obligation  payable  to  bimself  as  execu- 
tor or  administrator,  be  thereby  makes  himself 
a  tirusteebf  an  express  trust,  and  under  the 
Code  may  sue  thereon  in  bis  own  name. 
Should  such  a  person  die,  resign  bis  letters  of 
administration,  or  be  removed,  and  the  note 
or  other  obligation  be  turned  over  to  tbe  ad- 
ministrator de  bonis  non,  the  latter  may,  of 
course,  sue  thereon.  But  there  are  man  v  cases 
where  tbe  suit  may  be  maintained  either  by 
the  trustee  or  by  tbe  beneficiary.  Mosman  y. 
Bender,  80  Mo.  679;  Chouteau  y.  Boughton, 
100  Mo.  406,  and  cases  cited.  But  here  tbe 
administrator  appointed  in  Iowa  recovered  tbe 
judgment  against  tbe  defendant  Thornton, 
and  then  brougbt  this  suit,  based  on  that  lud^- 
ment,  in  his  own  name,  in  tbis  state,  and  tbis 
bo  bad  a  right  to  do.  H<M  y.  Harrison,  21 
Mo.  227,  64  Am.  Dec.  225.  An  administrator 
who  bas  recovered  a  judgment  in  tbe  state 
where  be  received  bis  appointment  may  sue 
upon  the  judgment  in  his  own  name  in  a  differ- 
ent state.  Says  Freeman:  '*Tbere  can  scarcely 
l)e  a  doubt  that  a  judgment  rendered  in  favor 
of  an  administrator  so  merges  tbe  debt  tbat  it 
may  be  treated  as  his  personal  effect,  so  far  as 
to  authorize  him  to  maintain  suit  thereon  in  a 
foreign  countrv  without  there  taking  out  let- 
ters of  administration."  Freem.  Judgm.  8d 
ed.  §  217.  Tbe  foUowing  cases  are  to  tbe 
same  effect:  Ijewis  v.  Adams,  70  Cal.  408,  59 
Am.  Rep.  428;  Rucks  y.  Taylor,  49  Miss.  652; 
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BarUm  y.  Eiggiru,  41  Md.  6d9.  Michael  Car- 
roll coald  not  prosecute  a  suit  Id  this  state  as 
administrator  appointed  under  the  laws  of 
Iowa,  but,  having  recovered  a  Judgment  as 
administrator  in  that  state,  he  may  sue  upon 
the  same  in  this  state  in  his  individual  capac- 
ity. His  right  to  recover  here  does  not  deiieod 
upon  profert  of  his  letters  of  administration. 
A^  he  may  sue  here  in  his  individual  capacity, 
it  must  follow  that  the  suit  may  be  revived  m 
the  name  of  his  administrator,  appointed  un- 
der the  laws  of  this  state.  The  court,  there- 
fore, did  not  err  in  admitting  the  transcript  in 
evidence. 

2.  The  next  complaint  is  that  the 'Court 
erred  in  excluding  the  assignment  from  John 
Thornton  to  May  Thornton,  and  the  transcript 
of  the  will  of  May  Thornton,  both  of  which 
were  offered  in  evidence  by  the  defendants. 
It  is  upon  this  evidence  the  defendant  Duggan 
depends  for  title  to  the  income  arising  from 
thjB  trust  fund.  This  assignment,  excluded  by 
the  court,  is  in  the  form  of  a  deed  executed  by 
John  Thornton,  of  Dubuque  county,  Iowa, 
on  the  1st  March,  1864,  and  was  acknowl- 
edged on  the  same  day  before  a  notary  public 
of  that  county  and  state.  It  professes  to  trans- 
fer to  May  Thornton,  who  was  the  wife  of 
John  Thornton,  his  interest  in  the  income  aris- 
ing from  the  fund  before  mentioned,  held  by 
the  defendant  Eenrick  in  this  state,  and  sev- 
eral horses,  cows,  and  wagons.  The  court  ex- 
cluded the  deed,  on  the  objection  that  the  sig- 
nature of  Thornton  had  not  been  proved. 
Thereupon  the  defendant  read  in  eviaence  a 
single  section  of  the  statute  law  of  Iowa,  which 
provides,  in  substance,  that  acknowledgments 
of  deeds,  mortgages,  and  other  instruments  in 
writing,  taken  prior  to  the  18th  of  April,  1872. 
and  which  have  been  recorded,  are  declared 
"to  be  le^l  and  valid,"  any  law  to  the  con- 
trary notwithstanding.  The  defendants  then 
again  offered  the  instrument  in  evidence,  but 
it  was  then  discovered  that  the  recorder  had 
not  signed  the  certificate  indorsed  thereon, 
stating  that  the  instrument  had  been  recorded. 
The  defendants  then  read  in  evidence  part  of 
the  deposition  of  Mr.  Graham,  which  deposi- 
tion had  been  taken  and  filed  by  the  plaintiff, 
in  which  he,  in  substance,  says:  "Am  an  at^ 
torney  at  law  at  Dubuque,  Iowa.  Have  never 
seen  the  assignment,  but  have  seen  what  pur- 
ports to  be  a  copy  of  it  on  the  records  in  the 
recorder's  office.  The  instrument,  if  properly 
acknowledged  according  to  the  Laws  of  1864, 
was  entitled  to  be  recorded,  and  is  properly 
recorded."  The  defendant  then  for  the  third 
time  offered  the  instrument  in  evidence,  but  it 
was  excluded  on  the  objection  that  there  was 
no  proof  of  its  execution  by  Thornton.  It  is 
to  be  observed,  in  the  first  place,  that  defend- 
ants did  not  produce  a  copy  of  the  Iowa  rec- 
ord, certified  either  under  the  Act  of  Congress 
or  under  section  4844,  Rev.  Stat  1889,  of  this 
state.  Nor  did  they  produce  or  offer  in  evi- 
dence a  sworn  copy  of  such  record.  The  stat- 
utes just  mentioned  make  records  and  exempli- 
fications of  office-books  kept  in  any  public 
office  of  a  sister  state,  not  appertainmg  to  a 
court,  evidence,  when  certified  as  therein 
specified.  These  statutes,  however,  have  ref- 
erence to  the  records  of  a  sister  state  and  ex- 
emplifications of  such  records.  They  do  not, 
16L.  R  A. 


as  we  understand  them,  make  the  original  In- 
strument evidence;  for  the  original  instrument 
is  no  more  than  a  private  document,  so  that  a 
copy  of  it  would  not  be  evidence  under  either 
of  the  before-mentioned  statutes.  Karr  v. 
Jackson,  28  Mo.  316.  Concede,  therefore,  that 
the  evidence  of  Graham  is  sufficient  to  show 
that  this  histrument  was  recorded  in  Iowa, 
still  that  does  not  help  the  defendants.  The 
defendants  offered  in  evidence,  not  a  record  of 
a  sister  state,  but  the  original  bill  of  sale,  as- 
signing the  income  of  a  trust  fund  which  is 
located  in  this  state.  The  original  bill  of 
sale  must  be  proved  according  to  the  laws  of 
this  state.  The  fact  that  it  had  been  re- 
corded in  Iowa  does  not  dispense  with  proof 
of  its  execution.  We  have  no  statute  which 
authorizes  the  acknowledgment  of  such  a 
document,  and  the  fact  that  it  is  acknowl- 
edged before  a  notary  public  here  or  elsewhere 
does  not  prove  its  execution.  The  appellants 
have  not  cited  us  to  a  statute  or  single  author- 
ity which  has  the  least  tendency  to  show  that 
this  assignment  should  have  been  admitted  in 
evidence  without  proof  of  its  execution.  Tho 
court,  we  conclude,  did  not  err  in  excluding  it. 
8.  The  next  complaint  is  that  the  court  erred 
in  excluding  the  transcript  of  the  will,  and  tho 
probate  thereof,  of  May  Thornton.  It  &eems  to 
have  been  excluded  on  the  ground  that  the  cer- 
tificates were  made  by  a  clerk  and  a  judge  of  a 
court  other  than  that  in  which  the  will  was 
probated.  The  transcript  does  show  that  the 
will  was  admitted  to  probate  by  the  circuit 
court  of  Dubuque  county,  Iowa,  on  the  26th 
of  October,  1S80.  To  this  transcript  there  are 
attached  the  following  certificates:  F\rtL  A 
certificate  of  the  clerk  of  the  district  court  of 
that  county  and  state,  in  which  he  says  "that 
the  foregoing  is  a  true  copy  of  the  last  will  and 
testament  of  May  Thornton,  deceased,  and  the 
certificate  of  probate  thereof,  as  the  same  ap- 
pear of  record  and  on  file  in  my  office  at  Du- 
buque, Iowa."  This  certificate  is  dated  26th 
January,  1887.  Second.  A  certificate  of  the 
judge  of  the  district  court  to  the  effect  that  the 
certificate  of  the  clerk  is  in  due  form.  Thirds 
Another  certificate  of  the  clerk,  of  the  same 
dale  as  the  first,  to  the  effect  that  the  person 
who  signed  the  second  certificate  is  judge  of 
the  district  court,  and  his  signature  genuine. 
Fourth,  A  further  certificate  of  the  clerk  of 
the  district  court  of  dale  the  18th  February, 
1887,  to  the  effect  that  the  circuit  court  was 
abolished  on  the  1st  January,  1887,  and  the 
jurisdiction  and  records  thereof  transferred  to 
the  district  court.  The  only  authentication 
required  by  the  Act  of  Congress  is  the  certifi- 
cate of  the  clerk  and  that  of  the  judge;  and 
when  the  court  in  which  the  proceedings  were 
had  has  been  abolished,  and  the  records  trans- 
ferred to  the  custody  of  another  court,  the 
certificates  of  the  clerk  and  judge  of  the  court 
to  which  the  records  have  been  transferred 
will  be  sufficient.  Manning  v.  Eogan,  26  Mo. 
570.  Had  the  clerk,  in  his  first  certificate, 
followed  by  the  certificate  of  the  judge  as  it  is, 
stated  the  fact  that  the  circuit  court  had  been 
abolished,  and  the  records  transferred  to  the 
district  court,  we  think  the  certificates  should 
be  received  as  prima  facie  evidence  of  the  fact 
thus  stated.  But  the  first  certificate,  as  it  is, 
shows  that  the  will  and  the  probate  thereof 
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coDstituted  part  of  the  records  of  the  district 
court,  and  trom  this  it  should  be  presumed 
that  they  were  there  of  right,  and  belooged  to 
that  office,  until  the  coDtrary  is  made  to  ap- 
pear. The  trial  court  therefore  erred  in  ex- 
cluding this  transcript. 

4.  It  is  insisted  that  there  is  do  sufficient 
proof  of  the  insolyency  of  the  defendant  Thorn- 
ton, and  hence  no  foundation  laid  for  this  pro- 
ceeding in  equity.  The  plaintiff  produced  the 
only  evidence  ofcered  on  this  issue.  It  shows 
that  Thornton  was  a  nonresident  of  this  state, 
and  that  he  resided  in  Dubuque  county,  Iowa. 
A  Mr.  Carson,  of  that  place,  testified  that  he 
had  known  Thornton  for  thirty  years.  That 
Thornton  owned  a  homestead  of  five  acres,  on 
which  he  resided:  a  cow  or  two;  and  was  re- 
ported to  have  a  legacy  in  St.  Louis.  That  he 
did  not  know  of  any  other  property,  real  or 
personal,  owned  b;^  him.  The  attorney  for 
the  defendants  in  this  case,  being  called  by  the 
plaintiff,  testified  that  he  did  not  know  the  de- 
fendant Thornton  until  called  into  the  present 
case;  that  be  knew  of  no  property  owned  by 
Thornton  in  this  state.  We  think  this  eyi- 
dence  is  prima  facie  sufficient ,  to  show  the  in- 
solvency of  Thornton,  or  at  least  to  show  that 
the  legacy  is  the  only  property  out  of  which 
the  plaintiff's  debt  can  be  made. 

5.  Finally  it  is  insisted  in  the  brief  of  the 
appellants  that  a  new  trial  should  have  been 
awarded  on  the  ground  of  surprise  in  exclud- 
ing the  assignment,  due  to  the  mistakes  of 
counsel  in  not  discovering  the  fact  that  the 


recorder  had  not  signed  the  certificate  in* 
dorsed  thereon.  We  have  before  treated  this 
assignment  as  if  the  certificate  had  been  duly 
signed,  and  have  held  that  the  certificate,  prop- 
erly sii^ned,  would  not  have  made  the  assign- 
ment evidence  without  proof  of  its  execution 
by  Thornton,  There  could,  therefore,  have 
been  no  surprise  arising  from  the  fact  that  the 
certificate  was  not  signed  by  the  recorder. 
The  exclusion  of  the  assignment  is  due  to  the 
failure  to  make  any  proof  of  its  execution. 
This  proof  could  have  been  procured  by  the 
use  of  ordinary  diligence.  This  court  in  Fret- 
well  V.  Laffoon,  77  Mo.  26,  approved  the  fol- 
lowing statement  made  in  8  Graham  &  Water- 
man on  New  Trials:  "If  the  surprise  was 
owing  to  the  least  want  of  diligence,  the  appli- 
cant will  be  without  sufficient  excuse,  ana  his 
motion  wiQ  be  denied.  It  is  a  condition  prec- 
edent to  his  attaining  relief  that  he  shall  be 
wholly  free  from  blame."  Page  949.  Sur- 
prise produced  by  the  laches  of  a  party  is 
never  a  good  cause  for  new  trial.  These  rules 
applied  to  the  case  in  hand,  it  must  follow 
that  there  was  no  surprise  for  which  a  new 
trial  can  be  awarded. 

6.  Without  this  assignment,  the  will  becomes 
immaterial,  and  we  cannot  see  any  ground 
upon  whicn  this  court  can,  of  right,  award  a 
new  trial. 

The  judgment  u  Viertfare  affirmed. 

Sherwood,  Ch,  </.,  not  sitting.  The  other 
Judges  concur. 

Rehearing  denied. 
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1.  Whei*e  »n  officer  Is  appointed  fbr  a 
definite  term»  sabject  to  removal  for 

apecifled  causes,  he  cao  be  so  removed  onlj  after 
Dodoe  to  him  of  the  cause  assl^rned,  and  an  op- 
portunity given  him  to  defend. 

8.  A  trustee  of  the  state  af^rlenltnral 
oolleg^  appointed  by  the  board  of 
regents  of  education*  as  provided  by  seo- 
tlOD  4,  art.  14,  of  the  Constitution,  is  not  a  "^state 
oiBoer,**  within  the  meaning  of  section  8,  art.  18, 
of  the  Constitution,  providing  that  **state  offl- 
oen'*  are  liable  to  impeachment. 

8.  The  Constitution,  sec.  4.  art.  1 6*  hav- 
ing specified  the  causes  for  which  auoh 
trustee  may  be  removed,  section  5,  chap.  6^  Laws 
1890,  authorizing  tbe  board  of  regents  to  remove 
trustees  for  ^miffloient  cause,**  must  be  under- 
stood to  mean  by  **8ulBolent  cause**  one  or  more 
of  the  causes  so  enumerated  in  tbe  constitutional 
provision  referred  to. 

(July  18, 1802.) 

^Head  notes  by  KxiiLAM,  P.  X 


Kora— For  note  on  the  validity  of  a  summary 
removal  of  an  oJBcer,  see  Trainor  v.  Wayne  Coun- 
ty Board  of  Auditors  (Mich.)  16  L.  B.  A.  M. 
16  L.  R.  A. 


APPLICATION  for  a  writ  of  mandamus  to 
compel  defendants  as  members  of  the 
Board  of  Regents  of  Education  to  restore  relat- 
or to  the  ofBce  of  trustee  of  the  Agricultural 
College,  from  which  they  had  made  an  al- 
leged illegal  attempt  to  remove  him.  Granted, 
The  facts  are  stated  in  the  opinion. 

Hr,  A.  E.  Hitchcock*  for  relator: 

Mandamus  is  the  proper  form  of  proceeding 
to  correct  a  wrongful  removal  from  office, 
and  to  restore  to  the  enjoyment  of  his  office  a 
person  who  has  been  improperly  deprived 
thereof. 

High,  Extr.  Legal  Rem.  2d  ed.  p.  68:  S. 
Dak.  G.  L.  $  5517;  Kennedy  v.  San  I)ranci8eo 
Board  qf  Education,  82  Cal.  488;  Driecoll  v. 
Jonee  (8.  Dak.)  March  1, 1890;  State  v.  Shake*- 
peare.A^  La.  Ann.  92;  St€Ue  v.  Atlantic  City. 
8  L.  R.  A.  697,  52  N.  J.  L.  882. 

The  power  of  removal  conferred  upon  an 
executive  officer  on  board  cannot  be  exercised 
summarily,  ex  parte,  without  notice,  charges, 
and  an  opportunity  for  defense. 

Ex  parte  Bamehay,  18  Q.  B.  178;  Beg,  r, 
Canterbury,  1  El.  &  El.  645;  Capel  v.  Child,  2 
Cromp.  &  J.  658;  Dullam  v.  WiUaon,  53  Mich. 
892,  51  Am.  Rep.  128;  Ham  ▼.  Boston  Board 
of  Police,  2  New  Eng.  Rep.  642, 142  Mass.  90; 
State  V.  St.  Louis,  6  West.  Rep.  46^90  Mo. 
19;  Com.  V.  Slifer,  25  Pa.  28, 64  Am.  Dea  680; 
Biggs  v.  McBnde,  5  L.  R.  A,  115,  17  Or.  640; 
People  V.  Board  of  Fire  Comrs.  72  N.  Y.  445. 

The  statute  giving  authority  to  the  regents 
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board  to  remove  trustees  is  Id  conflict  with  the 
state  ConstitotioD;  the  Constitution  fixes  de- 
finitely the  term  of  a  trustee  for  five  years;  le- 
movafcan  only  be  made  under  impeachment 
proceedings  by  the  Legislature. 

S.  Dak.  Const,  art.  14,  §  4;  art  16,  §§  1, 
8,4. 

The  construction  of  these  sections  In  refer- 
ence to  the  question  under  consideration  raises 
two  inquiries: 

1st.  Does  the  office  of  trustee  come  under 
the  classification  of  "the  governor  and  all 
other  state  officers"  found  in  section  8,  article 
16? 

2d.  Is  the  provision  found  in  the  same  sec- 
tion which  says  the  various  officers  ''shall  be 
liable  to  impeachment"  a  prohibition  upon  the 
Legislature  providing  other  means  for  remov- 
ing slate  officers? 

The  words  "all  other  state  officers"  includes 
the  office  of  trustee,  and  a  trustee  is  liable  to 
impeachment. 

2  Tomlin,  Law  Diet.;  United BtaUi  v.  HarU 
well,  78  U.  8.  6  Wall.  886, 18  L.  ed.  880;  United 
States  V.  Loektoood,  1  Finn.  868:  6  Wait.  Act. 
&  Def.  p.  li  Removal  of  Public  Offleers,  25  Am. 
L.  Rev.  201. 

The  office  was  created  to  mana^  certain 
affairs  of  a  state  educational  institution.  The 
institution  is  the  property  of  the  state,  and  is 
supported  by  state  funds;  the  trustee  is  paid 
his  compensation  as  are  other  certain  state  of- 
ficers, by  presenting  his  vouchers  to  the  state 
auditor  and  receiving  a  warrant  drawn  upon 
the  state  treasury. 

Laws  1800,  chap.  6,  §  7. 

Under  all  recognized  language  and  terms 
the  board  of  trustees  are  state  officials. 

DuUam  y.WiOaan,  68  Mich.  892,  61  Am. 
Rep.  128. 

Being  classed  as  a  state  officer  a  trustee  be- 
comes liable  to  impeachment  under  the  express 
terms  of  the  Constitution. 

The  Constitution  having  created  the  office, 
fixed  definitely  its  tenure  and  provided  the 
manner  by  which  the  officers  could  be  re- 
moved, by  implication  the  Legislature  is  pro- 
hibited from  enacting  any  other  manner  of 
removal  than  that  prescribed  by  the  Constitu- 
tion. 

Removal  of  Public  Officers,  26  Am.  L.  Rev. 
201;  StaU  v.  Com,  8  Met.  (Ky.)  287;  Page  v. 
Hardin,  8  B.  Mon.  648;  Brown  v.  Grocer^  6 
Bush,  1;  Com,  v.  Oamble,  62  Pa.  842,  1  Am. 
Rep.  422;  State  v.  Draper,  60  Mo.  858;  State  ▼. 
Thoman^  10  Kan.  191;  State  v.  McNeely,  24 
La.  Ano.  19;  6  Wait,  Act.  &  Def.  p.  12;  Com. 
V.  Sutherland,  8  Serg.  &  R.  146;  Cooley,  Const. 
Lim.  6th  ed.  p.  78.  See  also  People  v.  Draper, 
16  N.  Y.  532;  StaU  v.  Williams,  6  Wis.  808; 
State  V.  Baker,  88  Wis.  71. 

Mr.  Robert  DoUard,  Atty-Qen,,  for 
respondents: 

While  it  is  probably  true,  as  contended  by 
the  relator,  that  the  preponderance  of  author- 
ity is  against  the  removal  of  an  officer  for 
cause,  whose  term  of  office  is  fixed  bv  law, 
without  formal  charges  and  a  hearing  thereon 
on  timely  notice,  it  is  held  otherwise  in  Il- 
linois. 

Peoples.  Mays,  6  West.  Rep.  141, 117111. 267. 

And  our  own  Supreme  Court  in  Territory 
▼.  Cox,  6  Dak.  601,  held  to  the  contrary. 

16  L.  a  A. 


In  the  same  case  as  well  as  In  People  n 
Stuart,  74  Mich.  411;  StaU  v.  Oleson,  16  Neb. 
247.  and  Donahue  v.  WiU  County,  100  111.  94^ 
it  was  held  that  the  exercise  of  such  power 
was  not  Judicial  in  its  character. 

The  legislative  department  has  decided  the 
question  of  its  power  to  make  such  a  provision 
and  until  this  court  is  satisfied  beyond  a  rea- 
sonable doubt  that  in  doing  so  it  transgressed 
the  constitutional  limitation,  its  action  cannot 
be  set  aside. 

Cooley,  Const  Lim.  221. 

KelUimy  P.  /.,  delivered  the  opinion  of 
the  court : 

This  is  an  original  application  to  thia 
court  for  a  writ  of  mandamus ;  the  attorney- 
general,  in  behalf  of  the  state,  resisting  the 
application  on  the  merits,  but  filing  a  writ- 
ten expression  of  his  opinion  that  the  ques- 
tions involved  are  of  such  public  interest, 
and  their  early  settlement  so  important,  that 
they  should  be  entertained  and  determined 
by  this  court  in  the  first  instance.  The 
affidavit  of  the  relator  recites  the  following 
facts  as  the  foundation  of  his  application  for 
the  writ:  That  in  the  month  of  March, 
1891,  at  a  regular  and  lawful  meeting  of 
the  board  of  regents  of  education  of  the  state 
of  South  Dakota,  he  then  being  eligible, 
relator  was  duly  and  legally  appointed  and 
elected  a  member  of  the  board  of  trusteea 
for  the  South  Dakota  Agricultural  College, 
located  at  Brookinirs,  for  the  term  of  five 
years;  that  he  immediately  qualified,  and 
entered  upon  the  discharge'  of  his  duties  a» 
a  member  of  said  board,  and  has  ever  since 
so  continued ;  that  on  or  about  the  7th  day 
of  January,  1892,  at  a  regular  meeting, 
the  said  board  of  regents  pasied  and  adopted 
a  resolution  and  order  summarily  removing 
said  relator  from  said  office  of  trustee  of 
said  agricultural  college;  that  relator  waa 
not  notified  in  any  manner  that  said  board 
would  take  action  upon  any  such  resolutioQ 
or  order,  nor  that  any  charges  or  complaint 
had  been  made  against  his  official  conduct ; 
that  the  first  and  only  notice  relator  received 
that  such  action  was  contemplated,  or  would 
be  or  had  been  taken,  was  a  written  notice 
thereof,  signed  by  the  secretary  of  said 
board  of  regents,  informing  this  relator  that 
he  had  been  "relieved  from  duty  as  a  trustee 
of  said  agricultural  college  by  dismissal  by 
authority  of  law  and  for  cause;*'  that  said 
board  of  regents  has  ever  since  refused,  and 
still  refuses,  to  recognize  this  relator  as  a 
member  of  said  board  of  trustees  of  the  agri- 
cultural college,  or  to  allow  him  to  further 
perform  the  duties  of  said  office ;  that  there 
is  no  incumbent  of  the  office  from  which 
this  relator  was  thus  removed,  and  this  re- 
lator desires  to  continue  and  perform  the 
duties  of  said  office ;  and  that  there ^  is  no 
plain,  speedy,  and  adequate  remedy  in  the 
ordinary  course  of  law.  Upon  this  affidavit 
relator  asks  a  writ  of  mandamus  requiring 
the  said  board  of  regents  of  education  to  re- 
store him  to  the  use  and  enjoyment  of  the 
office  of  trustee  of  said  agricultural  college. 
The  attorney- general,  upon  the  part  of  the 
state,  filed  a  demurrer  to  this  affidavit,  on 
the  ground  that  it  did  not  state  facts  ooDBti- 
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tating  a  cause  of  action,  or  which  entitled 
relator  to  relief. 

The  plaintiJBC,  or  relator,  contends  that  the 
resolution  and  action  of  the  board  of  regents 
were  unauthorized  and  illegal  for  at  least 
two  reasons:  (1)  Conceding  the  authority 
of  the  board  of  regents  to  determine  whether 
cause  for  removal  existed,  and  then  to  act 
upon  such  conclusion,  it  could  not  legally 
exercise  the  power  of  removal,  ex  pttrte,  or 
without  investigation,  after  notice  to  plain- 
tiff, and  (2)  that  the  statute  authorizing  the 
board  of  regents  to  remove  trustees  is  in 
conflict  with  the  Constitution,  and  is  there- 
fore void. 

Both  the  board  of  regents  of  education 
and  the  board  of  trustees  for  the  several 
educational  institutions  are  constitutional 
boards.  Section  8,  art.  14,  of  the  Consti- 
tution, provides  that  "the  state  univer- 
sity, the  agricultural  college,  the  normal 
schools,  and  all  other  educational  institu- 
tions that  may  be  sustained  in  whole  or  in 
part  by  the  state,  shall  be  under  the  con- 
trol of  a  board  of  nine  members,  appointed 
by  the  governor  and  confirmed  by  the  Sen- 
ate, to  be  designated  the  *  regents  of  educa- 
tion,*" etc.  Section  4  provides  that  **the 
regents  shall  appoint  a  board  of  five  mem- 
bers for  each  institution  under  their  control, 
to  be  designated  the  'board  of  trustees.' 
They  shall  hold  ofi^ce  for  five  years,  one 
member  retiring  annually,''  etc.  Chapter  6 
of  the  Law  of  1890  is  supplementary  to 
these  constitutional  provisions,  and  designed 
to  carry  them  into  execution.  Section  6  of 
said  chapter  6  provides:  *'Said  board  of 
regents  shall  have  power  to  remove  any  or 
all  of  such  trustees  for  sufl9cient  cause." 
Section  8,  in  enumerating  the  powers  and 
duties  of  said  board  of  regents,  gives  them 
''full  power  at  all  times  .  .  .  to  in- 
quire and  examine  into  ...  the  official 
conduct  of  the  trustees,"  etc.  Section  11 
authorizes  such  regents,  or  any  one  of  them, 
*^to  administer  oaths,  and  examine  any  per- 
son or  persons  in  relation  to  any  matters 
connected  with  the  inquiries  authorized  by 
this  Act." 

The  relator's  alleged  grievance  is  that  the 
board  of  regents,  assuming  to  act  under 
these  provisions  of  said  chapter  6,  deter- 
mined upon,  and,  so  f ar  aa  they  could  do  so, 
effected,  his  dismissal  and  removal  from  his 
said  office  of  trustee,  without  any  notice  to 
him,  or  knowledge  on  his  part  that  such  ac- 
tion was  contemplated,  and  without  any  op- 
portunity given  him  to  be  heard  in  his  de- 
fense. The  attomev-general  concedes  that 
the  preponderance  of  authority  is  against  the 
power  to  remove  for  cause  an  officer  whose 
term  of  ofi9ce  is  fixed  by  law,  without  notice 
to  him  and  an  opportunity  to  be  heard,  but 
suggests  that  this  question  was  very  thor- 
oughly discussed  by  Chief  Jv^ttce  Tripp  in 
Territory  v.  Cox,  published  in  appendix  to 
6  Dak.  501 ;  and  the  conclusion  reached  by 
that  learned  judge  was  in  favor  of  the  power 
of  removal  without  notice,  unless  the  law 
authorizing  removal  required  notice.  Not 
being  the  judgment  of  the  supreme  bench, 
the  opinion  is  not  claimed  to  govern  under 
the  rule  of  itare  deeUii.    We  have  examined 
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the  opinion  with  great  interest,  both  because 
of  the  acknowledged  ability  of  its  author, 
and  because  we  found  it  a  verv  thorough 
and  elaborate  discussion  of  questions  closely 
connected  with  the  one  now  presented  to  us. 
In  the  OixB  Oaee,  however,  the  question  was 
whether  or  not,  under  the  statute  involved, 
the  governor  had  the  power  of  removal.  It 
was  a  question  of  power  ratJier  than  of  the 
manner  of  its  exercise.  The  statement  of 
facts  does  not  show  whether  the  removed 
trustees  had  previous  notice,  and  opportunity 
to  appear  before  the  governor,  or  not,  but  it 
does  aflSrmatively  appear  that  such  executive 
action  was  only  taken  after  investigation. 
Besides,  in  the  decision  of  that  case  much 
importance  was  attached  to  the  phraseology 
of  the  law  under  which  the  governor  acted 
in  making  the  removal.  By  it  he  was  au- 
thorized, **at  his  discretion,  to  take  such 
action  for  the  public  security  as  the  exigency 
may  demand."  So  that  whatever  authority 
was  conferred  was  to  be  exercised  at  his  dis- 
cretion, and  the  case  did  not  present  the 
same  question  in  this  respect  as  would  have 
been  presented  if  such  removal  were  only 
authorized  to  be  made  for  cause  shown.  At 
all  events,  the  controlling  question  in  this 
case  was  not  even  an  important  question  in 
that,  if,  indeed,  a  question  at  all. 

We  do  not  think  it  necessary,  or  even  im- 
portant, upon  the  first  branch  of  this  case, 
to  discuss  the  abstract  question  whether, 
under  statutes  like  this,  the  power  of  re- 
moval, or  the  proceedings  by  which  its 
accomplishment  is  reached,  are  more  dis- 
tinctly judicial  or  executive.  Such  provis- 
ions have  been  a  part  of  the  statute  law  of 
England  and  of  the  American  states  for  a 
century,  and  we  shall  at  present  confine  our 
effort  to  ascertaining,  if  possible,  how  such 
provisions  have  usually  been  construed  with 
respect  to  the  exercise  of  the  power  of  re- 
moval summarily,  and  without  notice  to  the 
officer  proceeded  against,  and,  if  we  find  that 
any  particular  construction  or  meaning  has 
with  great  uniformity  been  given  to  such 
statutes,  it  will  be  entirely  fair  and  reason- 
able to  conclude  that  our  own  Legislature 
enacted  this  law  intending  and  expecting 
that  it  would  and  ought  to  be  so  construed. 
The  historv  of  judicial  proceedings  in  Eng- 
land afforas  numerous  examples  of  the  at- 
tempted exercise  of  this  power  of  removal 
in  an  ex  parte  manner. 

The  Bamshay  Caee^  18  Q.  B.  178,  was  one 
in  which  the  Lord  Chancellor  undertook  to 
summarily  remove  a  judge  of  a  county  court 
under  a  statute  authorizing  him  to  make 
such  removal  for  inability  or  misbehavior. 
The  court,  by  Lord  Campbell,  Oh,  J,,  said: 
"The  chancellor  has  authority  to  remove  a 
judge  of  a  county  court  only  on  the  implied 
condition,  prescribed  by  the  principles  of 
eternal  justice,  that  he  hears  the  paxty  ac- 
cused." 

The  case  of  Reg,  v.  Canterbury,  1  El.  &  El. 
545,  arose  under  an  Act  of  parliament  provid- 
ing that  a  curate  whose  license  had  been  re- 
voked by  the  bishop  might  appeal  to  the 
archbishop,  who  should  confirm  or  annul  such 
revocation  as  to  him  should  appear  lust  and 
proper.    An  appeal  was  taken  to  the  arch- 
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bishop,  who,  without  giving  the  appellant 

opportunity  to  be  h 
revocation.     The   court   said:    "No  doubt 


an 


leard,  confirmed  the 


the  bishop  acted  most  conscientiously,  and 
with  a  sincere  desire  to  promote  the  interests 
of  the  church,  but  we  all  think  he  has  taken 
an  erroneous  view  of  the  law.  He  was 
bound  to  hear  the  appellant,  and  he  has  not 
heard  him.  It  is  one  of  the  first  principles 
of  justice  that  no  man  should  be  condemned 
without  being  heard." 

In  WiUiams  v.  Bagot,  S  Bam.  &  C.  785, 
Mr.  J'ustice  Bay  ley  said:  "It  is  contrary 
to  common  justice  that  a  party  should  be 
concluded  unheard."  Capd  ▼.  Child,  2 
Cromp.  &  J.  658,  is  in -the  same  line.  The 
eourt  said:  "A  party  has  a  right  to  be 
beard,  for  the  purpose  of  explaining  his 
conduct."  The  came  views  are  expressed  in 
Bangs'  Gem,  11  Coke,  98,  and  in  Oaskin's 
Case,  8  T.  R.  209.  In  this  country,  while 
the  adjudications  of  the  courts  have  not  been 
absolutely  uniform,  they  clearly  preponder- 
ate in  the  same  direction  as  the  English  au- 
thorities already  noticed. 

In  his  work  on  Municipal  Corporations, 
(vol.  1,  4th  ed.  g  250,)  Judge  Dillon  ex- 
presses the  following  opinion:  "When  an 
officer  is  appointed  during  pleasure,  or  where 
the  power  of  removal  is  discretionary,  the 
power  to  remove  may  be  exercised  without 
notice  or  hearing.  But  when  the  appoint- 
ment is  during  good  behavior,  or  whore  the 
removal  can  only  be  for  certain  specified 
causes,  the  power  of  removal  cannot  .  .  . 
be  exercised  unless  there  be  a  formulated 
charge  against  the  officer,  notice  to  him  of 
the  accusation,  and  a  hearing  of  the  evidence 
iu  support  of  the  charge,  and  an  opportunity 
given  to  the  party  of  making  defense." 

In  the  early  case  of  Page  y.  Hwrdin,  8 
B.Mon.  648,  where  the  governor  of  Kentucky 
undertook  to  decide  tiiat  the  secretary  of 
state  had  abandoned  his  office,  the  tenure  of 
which  was  good  behavior  during  the  term 
for  which  he  was  appointed,  and  commis- 
sioned another  person  in  his  place,  no  notice 
was  given  to  Hardin,  the  incumbent,  pre- 
vious to  the  action  of  the  governor.  Uhief 
Justice  Marshall,  in  delivering  the  opinion 
of  the  court,  said :  "  The  secretary  being 
removable  for  breach  of  good  behavior  only, 
the  ascertainment  of  the  breach  must  pre- 
cede the  removal.  In  other  words,  the  offi- 
cer must  be  convicted  of  misbehavior  in 
office,  and  we  shall  not  argue  to  prove  that, 
in  a  government  of  laws,  a  conviction  where- 
by an  individual  may  be  deprived  of  valu- 
able rights  and  interests,  ana  may  moreover 
be  seriously  affected  in  his  good  name  and 
standing,  implies  a  charge,  and  trial  and 
judgment,  with  the  opportunity  of  defense 
and  proof. " 

In  Com.  V.  Slifer,  25  Pa.  28,  64  Am.  Dec. 
680,  an  adjutant -general  had  been  appointed 
for  a  specified  term,  subject,  however,  to  a 
statute  providing  that  "whenever  in  the 
opinion  of  the  governor,  the  adjutant- general 
fails  and  neglects  faithfully  to  perform  the 
duties  of  his  office,  the  governor  shall  remove 
him  from  office. "  During  such  term  the  gov- 
ernor appointed  another  to  the  office  and  this 
action  was  an  application  by  the  first  ap 
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pointee  for  a  mandamus  to  compel  payment 
of  his  salary.  No  notice  was  given  to  him  of 
any  claimed  neglect  of  duty  prior  to  the  ap- 
pointment of  his  successor,  and  the  court  said : 
"  We  are  unwilling  to  believe  the  governor 
intended  without  cause  to  remove  an  officer 
appointed  for  a  term  of  years,  before  the 
term  had  expired.  That  he  possessed  the 
power  of  removal  is  conceded,  but  the  power 
IS  to  be  exercised  upon  cause  shown.  It 
exists  only  where  the  officer  'fails  and 
neglects  faithfully  to  perform  the  duties 
of  his  office. '  It  is  true  that  the  executive  ia 
made  the  judge,  and  that  his  opinion  or 
judgment  is  conclusive  as  far  as  relates  to 
the  question  of  removal.  But  that  judgment 
is  not  to  be  pionounced  without  notice,  with- 
out any  charge  or  specification,  and  without 
any  opportunity  given  to  the  officer  to  make 
his  defense.  The  reputation  and  the  right 
of  the  incumbent  to  the  office  for  the  term 
specified  in  his  commission  are  involved,  and 
he  has  a  right  to  know  the  accusation,  and 
to  be  heard  in  his  defense. "  The  same  court 
reiterated  the  same  rule  as  to  necessity  for 
notice,  where  the  removal  could  only  be  made 
for  cause,  in  Field  v.  Com,  82  Pa.  478. 

In  8UUe  v.  St.  Louis,  90  Mo.  19,  6  West. 
Rep.  464,  the  general  rule  as  lo  removal  of 
public  officers  is  thus  stated:  "Where  an 
officer  is  appointed  during  pleasure,  or  where 
the  power  of  removal  is  discretionacy,  the 
power  to  remove  mav  be  exercised  without 
notice  or  hearing.  But  where  the  appoint- 
ment is  during  good  behavior,  or  where  the 
removal  must  he  for  cause,  the  power  of 
removal  can  only  be  exercised  when  charges 
are  made  against  the  accused,  and  after  no- 
tice, with  a  reasonable  opportunity  to  be 
heard  before  the  officer  or  body  having  the 
power  to  remove. "  And  again"  in  the  same 
opinion,  the  court  says :  "  When  the  re- 
moval is  not  discretionary,  but  must  be  for  a 
cause,  as  is  the  case  here,  and  nothing  ia 
said  as  to  the  procedure,  a  specification  of 
the  charges,  notice,  and  an  opportunity  to 
be  heard  are  essential." 

Didlam  v.  WOlson,  58  Mich.  892,  51  Am. 
Rep.  128,  was  a  case  where  the  governor 
undertook  to  summarily  remove  without 
notice  one  of  the  trustees  of  the  state  insti- 
tution for  educating  the  deaf  and  dumb,  on 
the  ground  of  official  misconduct  and  habit- 
ual neglect  of  duty,  as  stated  in  a  paper 
filed  with  the  secretary  of  state,  and  serv«l 
on  such  officer  after  such  removal.  A  stat- 
ute authorized  the  governor  to  remove  cer- 
tain officers,  including  the  one  involved,  for 
"official  misconduct,  or  habitual  or  willful 
neglect  of  duty."  The  Constitution  of  the 
state  also  imposed  upon  the  governor  the 
duty  of  examining  into  the  condition  and  ad- 
ministration of  public  officers,  and  author- 
ized him  to  remove  any  such  officer  for  gross 
neglect  of  duty,  or  for  corrupt  conduct  in 
office,  or  other  misfeasance  or  malfeasance 
therein.  The  question  was  whether  the  f ov- 
emor  had  legally  exercised  the  power  of  re- 
moval. While  tiie  court  held  that  the  power 
of  determining  whether  any  of  the  specified 
causes  of  removal  existed  or  not  was  judicial 
in  its  nature,  still  such  power  properly  be- 
longed to  and  might  be  exercised  by  the  gov- 
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«nior  beciin»»  expressly  conferred  upon  liira 
by  the  Constitution ;  but  it  was  I'urtlier  dis- 
tinctly held  that  such  power  could  not  be 
properly  exercised  without  notice  to  the  offi- 
cer to  be  proceeded  against,  and  an  oppor- 
tunity given  him  to  be  heard  in  his  defense. 
The  court  said :  **  Unless  it  is  the  manifest 
intention  of  the  section  under  consideration 
that  the  proceedings  should  be  ex  parte,  as 
well  as  summary,  a  removal  without  charges, 
notice,  and  an  opportunity  for  defense  could 
not  be  upheld.  .  •  .  The  officer  is  en- 
titled to  know  the  particular  acts  and  neglect 
of  duty,  or  corrupt  conduct,  or  other  acts  re- 
lied upon  as  constituting  malfeasance  or 
misfeasance  in  office.  And  he  is  entitled  to 
a  reasonable  notice  of  the  place  and  time 
when  an  opportunity  will  be  given  him  for  a 
bearing,  and  he  has  a  right  to  produce 
proof  on  such  hearirg." 

Ham  y.  Boston,  142  Mass.  90,  2  New  Eng. 
Rep.  642,  declares  the  same  rule.  Under  a 
statute  authorizing  the  board  of  police  to  re- 
move any  officer  or  meml)er  of  the  department 
for  cause,  the  court  held  that  such  power 
could  not  be  exercised  by  the  board  without 
assigning  a  cause  for  such  removal,  and 
giving  to  such  officer  or  member  an  oppor- 
tunity to  be  heard  thereon.  The  court  granted 
the  mandamus  restoring  the  petitioner  to 
office,  on  the  ground  that  ^he  was  improp 
erly  removed,  no  hearing  having  been  ac- 
corded him." 

In  the  recent  case  of  Denver  y.  Barrow,  18 
Colo.  460,  the  court  held  that,  where  an  al- 
derman had  been  elected  for  two  years,  and 
had  qualified,  the  board  of  aldermen,  which 
by  law  was  made  the  sole  judge  of  the  quali- 
fications of  its  members,  could  not  remove 
such  incumbent  from  office,  upon  the  ground 
of  disqualification,  without  notice  to  him, 
and  an  opi^rtunity  afforded  him  to  make 
defense  against  such  charge.  The  same  rule, 
requiring  notice  and  investigation  prelimi- 
nary to  the  valid  exercise  of  the  power  of  re- 
moval for  cause,  was  maintained  or  recog- 
nized in  the  following  cases:  State  v. 
Bryee,  7  Ohio,  pt.  2,  82 ;  Ca/rter  ▼.  Durango 
Oiiy  Counea  (Colo.)  27  Pac.  Rep.  1067; 
EaUgren  ▼.  OampbeU,  82  Mich.  265,  9  L.  R. 
▲.  408;  Murdock  y.  PhiUip9  Academy,  12 
Pick.  244. 

It  will  be  observed,  from  examination  of 
these  cases,  that  the  importance  of  notice  and 
opportunity  to  defend  does  not  at  all  depend 
upon  whether  the  power  of  removal  is  re- 

Sarded  as  judicial  or  executive.  Notice  is 
eclared  to  be  essential  by  courts  holding 
either  view.  In  Biggs  v.  McBride,  17  Or. 
640,  6  L.  R.  A.  115,  the  court  declined  to 
decide  whether  such  power  was  judicial  or 
executive,  but  said:  *'It  is  believed  under 
either  view,  and  by  whomsoever  the  power 
of  removal  for  cause  may  be  exercised,  it 
must  be  done  on  notice  to  the  delinquent  of 
the  particular  charges  against  him,  and  an 
opportunity  given  him  to  be  heard  in  his 
defense."  While  the  courts  of  Illinois,  and 
possiblr  other  states,  have  not  concurred  in 
this  rule,  but  held  that,  ia  the  absence  of 
any  procedure  prescribed  bv  statute,  the  re- 
moval may  be  summary  and  ex  parte,  we  are 
satisfied  the  weight  of  authority  is  in  favor 
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'  of  the  right  of  the  incumbent  holding  offlca 
for  a  definite  term,  but  subject  to  removal 
for  cause,  to  be  notified  of  proceedings  for 
his  removal,  of  the  cause  assigned  therefor, 
and  to  have  an  opportunity  for  defense. 
The  Constitution  fixes  the  term  of  office  of  the 
trustee  in  this  case  at  five  years,  subject 
only  to  the  condition  that  he  is  removable 
for  certain  specified  causes  enumerated  in 
section  4,  art.  16 ;  and  when  section  5,  chap. 
6,  of  the  Laws  of  1890,  authorizes  the  board 
of  regents  to  remove  trustees  for  "sufficient 
cause,"  it  must  be  understood  that  "suffi- 
cient cause**  means  one  or  more  of  the  causes 
so  enumerated  in  the  constitutional  provis- 
ion referred  to.  It  being  admitted  in  this 
case  that  no  notice  or  information  was  given 
relator  by  which  he  could  then,  or  can  even 
now,  know  whether  the  reasons  for  his  re* 
moval  were  such  as  might  legally  be  con- 
sidered "sufficient  cause,"  ana  no  opportu* 
nity  given  him  to  disprove  or  explain  what 
might  otherwise  appear  to  be  sufficient 
cause,  but  that  the  action  of  the  boanl  of 
regents  was  entirely  exjparte,  we  hold  such 
action  invalid  and  void,  and  that  the  relator 
is  entitled  to  a  peremptory  writ  of  man- 
damus as  prayed  for. 

This  conclusion,  of  course,  disposf'S  of 
this  case ;  but  we  are  asked  by  both  sides  to 
express  an  opinion  upon  petitioner's  second 
proposition,  that  the  Act  of  the  Legislature 
authorizing  the  board  of  regents  to  remove 
trustees  for  cause  is  in  conflict  with  the 
Constitution,  and  that  the  removals  can  only 
be  made  by  impeachment  and  trial  there- 
under. With  reference  to  impeachment,  the 
Constitution  (art.  16,  §  8)  provides  that  "the 
governor,  and  all  other  state  and  judicial 
officers,  except  coimty  judges,  justices  of  the 
peace,  and  police  magistrates,  shall  be  liable 
to  impeachment,"  etc.  :  and  section  4:  "All 
officers  not  liable  to  impeachment  shall 
be  subject  to  removal  for  misconduct 
.  .  .  or  gross  incompetency,  in  such 
manner  as  may  be  provided  by  law."  Is  a 
member  of  the  board  of  trustees  of  one  of  the 
educational  institutions  of  the  state  a  "state 
officer,"  within  the  meaning  of  section  8,  so 
that  he  is  only  removable  by  impeachment 
and  trial  bv  the  Senate?  We  think  not. 
We  are  of  the  opinion  that  the  term  "  state 
officers,"  as  used  in  said  section,  includes 
only  sudh  general  officers  as  immediately 
belong  to  one  of  the  three  constituent 
branches  of  the  state  government.  "Im* 
peachment  in  the  United  States  being  a  mat- 
ter  of  constitutional  provision,  (repeated  io 
the  Constitutions  of  all  the  states,)  is  held 
to  apply  not  only  to  the  chief  executive 
magistrate,  but  to  other  civil  officers.  In 
relation  to  the  last  named,  however,  it  has 
never  been  extended  to  any  not  belonging  to 
one  of  the  three  constitutional  departments." 
Ord.  Const.  Leg.  448.  The  Constitutions  of 
many  of  the  states  contain  the  same  language 
as  our  own,  defining  what  officers  are  subject 
to  impeachment,  but,  so  far  as  we  have 
observed,  such  language  has  not  been  taken 
to  include  officers  who  hold  by  appointment 
either  by  the  governor  or  some  supervising 
board,  authorized  to  make  such  selection 
and  appointment.    For  instance^  the  Con- 
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ttitution  of  Iowa  maVes  **the  governor, 
Jud'^es  of  the  supreme  and  district  courts, 
and  other  state  officers"  liable  to  removal 
by  impeachment;  and  then  provides,  as  does 
ours,  that  "all  other  civil  officers"  may  be 
tried  and  removed  in  such  manner  as  the 
General  Assembly  may  provide.  Their  stat- 
ute then  provides  that  Uie  state  penitentiary 
shall  be  governed  by  a  warden,  elected  by 
joint  ballot  of  the  General  Assembly,  and 
tixes  his  term  of  office  at  two  years.  Now, 
no  reason  is  readily  apparent  that  would  make 
one  of  a  board  of  trustees,  selected  and  ap- 
pointed by  the  board  of  regents,  a  state  offi- 
cer, that  would  not  make  tne  warden  of  the 
pe::itentiary  selected  and  appointed  by  bal- 
lot in  the  state  Legislature,  a  state  officer ; 
and  yet  the  warden  is  not  regarded  bv  the 
law-making  department  of  Iowa  as  a  ''^ state 
officer,"  wiih in  the  meaning  of  the  consti- 
tutional article  on  impeachment,  for  it  Is  ex- 
pressly provided  bv  statute  that  the  governor 
may  remove  him  for  official  misfeasance  or 
malfeasance.  Similar  conditions  exist  in 
other  states,  demonstrating  the  fact  that 
trustees  or  superintending  officers  of  state 
institutions,  receiving  their  office  not  directly 
from  the  people,  but  by  appointment  from 
otlier  officers  or  boards  for  subordinate  ad- 
ministrative purposes,  are  not  understood  to 
be  included  In  the  term  "state  officers,"  as 
used  in  the  constitutional  article  on  impeach- 
ment. We  think  this  view  is  both  reasonable 
and  fortunate.  In  nearly  every  state  Const!* 
tution,  as  in  the  Federal  Constitution,  the 
causes  for  which  a  public  officer  may  be  im- 
peached are  criminal  offenses  only.  This 
may  be  &s  far  as  it  is  prudent  to  go  in  the 
case  of  the  heads  of  distinct  departments  of 
the  government,  but,  ic  the  case  of  subor- 
dinate administrative  officers,  the  under- 
standing has   been  very  general,    judging 


from  the  legislation  of  the  different  states, 
which  appears  to  have  been  unchallenged, 
where  provisions  respecting  impeachment 
are  like  our  own,  that  it  is  not  only  wise, 
but  allowable  under  such  constitutional  pro- 
visions, to  mlike  such  officers  removable  for 
incompetency,  and  perhaps  other  causes  not 
constituting  criminal  offenses.  Whether  the 
power  to  remove  is  essentially  judicial  or 
executive  in  its  nature  was  not  discussed  by 
counsel,  nor  do  we  express  any  opinion  upon 
that  question  generally.  It  would  seem, 
however,  that  such  question  could  not  be 
practically  important  in  this  case,  for  the 
reason  that  the  Constitution  itself,  by  which 
alone  it  muse  be  determined  when  and  by 
whom  either  the  judicial  or  executive  power 
may  be  exercised,  has  expressly  committed 
to  the  Legislature  the  whole  subject  of  the 
removal  of  all  officers  not  liable  to  impeach- 
ment. Section  4,  art.  16.  Acting  under  this 
general  authority,  the  Legislature  has  pro- 
vided for  the  removal  of  such  officers,  and  it 
could  not  well  be  objected  that  in  so  doing 
judicial  functions  had  been  committed  to 
nonjudicial  officers,  for  the  Constitution  has 
expressly  authorized  it,  if  the  Legislature 
in  its  judgment  shall  so  provide.  The  power 
of  the  Legislature  to  provide  in  what  manner 
nonimpeachable  officers  mar  be  removed  is 
plenary,  and  is  just  as  deflnitelv  and  author- 
itatively announced  as  is  the  division  of  the 
aggregate  powers  of  the  state  into  judicial, 
eiecutive,and  legislative,  and  their  distribu- 
tion among  different  officers  and  agencies  of 
the  state  for  execution.  All  of  these  con- 
stitutional provisions  must  be  construed  to- 
gether, and  each  is  qualified  by  the  other. 

T^et  the  peremptory  writ  qf  mandamut  iitiM^ 
as  asked  for  by  relator. 

All  the  Judges  concur. 
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1.  A  constitutioiutl  exemption  of  prop- 
erty used  exclusively  for  public  purposes  such 

.  as  ctaurcbes,  schools,  buUdiuflrs,  etc.,  applies  only 
to  taxes  for  general  purposes  of  revenue,  and 
has  no  reference  to  special  taxes  as  assessments 
for  local  Improvements. 

8.  Public  sdiool-hoiues  are  noi  liable 
to  aaeesameni  for  local  improvements 

under  the  general  provision  In  a  statute  for  the 
assessment  of  **aU  the  real  property  situated  in 
the  district." 

(Coefcrfll,  Ch.  J.,  dUgenU.} 

NoTB.— The  review  of  the  authorities  on  the 
question  of  an  implied  exemption  of  public  prop- 
erty from  local  assefisments  seems  to  be  very  fully 
made  by  the  opinion  and  briefs  of  counsel  above 
reported. 

16  L.  R.  A. 


(June  11,  m2.) 

APPEAL  by  plaioliff  from  a  decree  of  the 
Chancery  Court  for  Pulaski  County  in 
favor  of  defendaDt  in  an  action  brouf^ht  to 
enforce  payment  of  a  street  improyement  as- 
sessment.   Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr,  William  G.  Whipple,  for  appellant: 

The  only  exception  to  the  generality  of  our 
stntute,  which,  in  terms,  includes  "all  real 
property  within  the  district/'  is  that  of  public 
property  used  for  goyemmental  purposes. 

Mansf.  Dig.  §  825. 

Exemption  from  ordinary  taxation  does  not 
carry  with  it  exemption  from  local  assessments. 

Ojnst.  art.  19,  §  27;  Cooley,  Taxn.  Ist  ed.  p. 
147;  Adama  County  y,  Quincy,  6L.  R.  A.  156^ 
180111.  6«6;  First  Ftesby,  Ohurehy.Ft.Wapne, 
86Ind.  828,  10  Am.  Rep.  36,  and  cases  cited. 

Statutes  of  exemption,  even  from  ordinary 
taxation,  are  to  be  strictly  construed. 

2  Dillon.  Man.  Corp.  §§776.  777. 

Churches,  thouirh  by  the   statute  exempt 
from  general  taxation^  are  liable  to  local 
sessiuent. 
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Cooley,  Tazn.  1st  ed.  p.  458:  First  Presby, 
Oliureh  v.  Ft.  Wayve,  supra;  Its  City  of  New 
York,  11  Johns.  77:  Elliott,  Roads  &  Streets,  p. 
408;  1  Desty,  Taxn.  p.  121;  Northern  Liberties 
V.  tH.  John's  Ohvreh,  18  Pa.  104;  Second  Uni- 
versalist  8oc.  y.  Providence,  6  R  I.  235;  Le 
Feftyre  v.  Detroit,  %  Mich.  587;  Methodist  B, 
Church  Y.  EUis,  88  Ind.  8;  Broadteay  Baptist 
Church  T.  MeAteCf  8  Bush,  508;  Atlanta  t. 
FiTMt  Pres^,  Church  (Ga.)  13  L.  R.  A.  85S. 

Hospitals,  asylums,  and  other  charitable  ia- 
stitutioDs  come'  under  the  same  head,  and  are 
held  liable  to  local  assessments,  though  they 
may  be  exempted  from  general  taxation. 

Cooley,  Taxn.  p.  468;  Cincinnati  CoUeye  ▼. 
J^te,  19  Ohio,  110;  Lqfayette  ▼.  Male  Orphan 
Asi,lum,  4  La.  Ann.  1;  Siieefian  ▼.  Oood  Sa^ 
maritan  Hospital,  50  Mo.  158,  11  Am.  Rep. 
412;  Chicago  v.  Baptiet  Theological  Union,  8 
West.  Rep.  96.  115  Dl.  245;  Be  St.  Joseph's 
Asylum,  &  N.T.  853;  Boston  Seaman's  Fnend 
Soc.  Y.  Boston,  116  Mass.  181, 17  *Am.  Rep. 
163;  Elliott,  Roads  &  Streets,  p.  408. 

£Yen  cemeteries  are  brought  within  the  same 
rule,  and  held  subject  to  local  assessments,  and 
they  are  "cities  of  the  dead"  as  completely  de- 
nuded of  all  possible  secular  uses  and  purposes 
as  it  is  possible  for  anything  earthly  to  be. 
But  such  is  the  rule. 

Elliott,  Roads  &  Streets,  p.  40;  Cooley, Taxn. 

?.458;  Baltimore  Y.  Oreen  Mount  Cemetery  Co, 
Md.  517;  Buffalo  City  Cemetery  y.  Buffalo, 
46  N.  Y.  506. 

The  same  doctrine  applies  to  institutions  of 
learning. 

Elliott,  Roads  &  Streets,  p.  408;  Cooley, 
Taxn.  p.  458;  Be  CcUege  Street,  8  R.  L  474. 

Exemption  from  all  taxation  in  the  charters 
of  schools  will  not  exempt  them  from  assess- 
ment for  local  improvements. 

Desty,  Taxn.  p.  121. 

While  a  school  district  Is  a  public  corpora- 
tion in  some  senses  it  is  not  a  municipal 
corpora  tinn. 

1  Dillon,  Mun.  Corp.  $  22;  Elliott,  Roads  & 
Streets,  p.  408;  Fitzgerald  y.  Walker,  55  Ark. 
14S. 

The  school-master  is  not  a  public  officer  in- 
YeFted  in  the  government  of  the  school  with 
public  authority. 

Lander  y.  Secner,  82  Yt.  114,  76  Am.  Dec 
157. 

What  court  or  text-writer  has  ever  spoken  of 
schools  as  "local  instrumentalities  of  govern- 
ment?" 

Cooley,  Taxn.  p.  458. 

A  city  may  levy  and  collect  a  special  tax 
upon  the  property  of  a  school  district  situated 
within  its  limits  for  the  purpose  of  building 
a  sidewalk  in  front  of  such  property. 

1  Desty,  Taxn.  p.  121;  St,  Louis  Pub.  Schools 
V.  St.  Louis,  26  Mo.  468;  Sioux  City  y.  Ind. 
School  Diet,  of  Sioust  City,  55  Iowa,  150. 

Taxation  is  the  rule,  and  exemption  the  ex- 
ception, and,  therefore,  strict  construction  of 
the  statute  under  which  the  exemption  is 
claimed  is  the  rule. 

Griswdd'  OoUege  Y.  StaU,  46  Iowa,  275; 
Cooley.  Taxn.  146. 

Mr.  Morris  M«  Cohn,  for  appellee: 

Under  our  statutes  the  property  held  by 
school  districts  is  not  owned  by  them,  but  is 
held  by  the  dty.    All  property  and  reyenues 
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which  may  come  into  tha  possession  of  the 
school  district  are  held  in  trust  for  specific 
purposes  which  are  desiffoated,  and  the  same 
cannot  be  used  for  any  other  purpose,  however 
unnecessary  the  purpose  designated  may  be, 
and  however  meritorious  the  unauthorized 
object  may  be. 

It  was  certainly  not  the  purpose  of  the  Act  re- 
lating to  the  creation  of  local  improvement  dis- 
tricts to  change  these  principles.  Nor  did  said 
Act  provide  a  separate  and  distinct  fund  from 
which  the  state,  county,  the  city,  or  the  school 
district  could  meet  any  payment  for  local  im- 
provement which  might  incidentally  benefit 
property  owned  os  held  by  any  of  these  in  any 
local  improvement  district. 

The  failing  to  make  such  provision  for  a 
fund  rendered  any  attempt  of  the  Legislature 
(if  such  had  been  made),  to  subject  the  prop- 
erty of  the  state  and  its  subdivisions  to 
assessment  for  such  local  improvements,  un- 
constitutional and  abortive. 

The  Constitution  (art.  14,  g§  1,  8,)  provides 
that  "the  General  Assenobly  may  authorize 
school  districts  to  levy  a  tax  not  to  exceed  five 
mills  on  the  dollar  in  any  one  year  for  school 
purposes.  Provided,  further,  that  no  such  tax 
shall  be  appropriated  to  any  other  purpose,  nor 
to  any  other  district,  than  that  for  which  it  is 
levied  " 

Mansf.  Dig.  %  6120. 

In  the  absence  of  any  statutory  provisions, 
upon  general  propositions  of  law,  it  is  anom- 
alous to  speak  of  taxing  or  assessing  the  prop- 
erty of  a  public  political  body. 

An  exemption  from  taxation  in  the  case  of 
eleemosynary  or  religious  corporation,  and  the 
like,  may  not  refer  to  local  assessments;  as 
little  as  a  constitutional  provision  against 
special  taxation  may  relate  to  the  license  ex- 
acted by  a  municipal  corporation. 

See  Wafhinoton  y.  State,  18  Ark.  752;  Mo- 
Oehee  y.  Ma  this,  21  Ark.  40,  50  et  seq.,  and 
authorites  cited.  See  also  Worctster  Agr.  Soc. 
V.  Worcester,  116  Mass.  189. 

But  local  political  suMivlsions,  like  the 
state,  are  not  subject  to  taxation,  unless  ex- 
pressly made  so. 

Cooley,  Taxn.  1876,  p.  180;  Louisville  v.  C&m, 
1  Duv.  295;  Boone  County 'y.  Keck,  81  Ark. 
887. 

School  districts  are  by  statute  quasi  public 
corporations. 

School  District  JVb.  i/ y.  FtKiam#,  88  Ark. 
454;  Ghranger  v.  Pulaski  County,  26  Ark.  37. 
See  also  1  Dill.  Mun.  Corp.  4tb  ed.  §^  24,  25; 
Harris  v.  Canaan  School  Dist  No,  10,  28  N, 
H.  58;  Dartmouth  Sav.  Bank  v.  School  Dists. 
Nos,  6  <k  31,  6  Dak.  882;  Elliott,  Roads  <fe 
Streets.  408,  404. 

While  an  assessment  for  improving  a  street 
is  not  in  a  strict  sense  a  tax,  yet  it  so  far  par- 
takes of  the  nature  of  a  tax  as  makes  it  oper- 
ative only  upon  property  subiect  to  taxation. 

Lowe  y.  Howard  County  (fomrs.  94  Ind.  554; 
Leonard  y.  Brooklyn,  71  N.  Y.  498,  27  Am. 
Rep.  80. 

In  the  present  case  but  one  course  of  pro- 
cedure is  given,  to  enforce  a  statutory  lien; 
that  remedy  is  exclusive. 

Cairo  <fe  F,  R,  Co.  v.  Turner,  81  Ark.  509; 
Cooley,  Taxn.  1876,  pp.  18,  300;  Lane  County 
y.  Oregon,  74  U.  S.  7  Wall.  80,  19  L.  ed.  105. 
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and  autbontles  ttiere  cited;  Burroughs,  Tazn. 
§  105;  Bridewell  v.  Morton,  46  Ark.  76;  Wor- 
cester County  V,  Worcester,  116  Mass.  198, 
referred  to  hereafter. 

In  Worcester  Ayr,  8oe.  y.  Worcester,  116  Mass. 
189,  and  Worcester  County  v.  Worcester,  Id. 
193,  we  have  by  contrast,  two  cases)  before  the 
same  court,  relative  to  the  same  local  improve- 
ment assessment,  one  referring  to  a  corporation 
which  owed  its  exemption  from  taxation  to  a 
law,  and  the  other  referring:  to  a  public  polit- 
ical body  which  was  not  among  taxable  crea- 
tions unless  made  expressly  amenable  to 
taxation  by  law.  Here,  if  ever  adjudged  cases 
amounted  to  anything,  is,  then,  adecision 
direct] V  in  point,  of  the  persuasive  character. 

In  Atlanta  v.  First  Ftesby.  Church,  12  L.  R. 
A.  852,  the  Supreme  Court  of  Georgia  in 
February,  1891,  had  before  it  the  question 
whether  a  law  empowering  municipal  corpora- 
tions to  impose  assessments  for  local  im- 
provements, that  is,  to  grade,  pave,  macadamize 
and  otherwise  improve  a  street,  applied  to 
church  property,  it  was  held  that  such  prop- 
€rty,  though  exempt  by  law  as  to  general 
taxation,  was  subject  to  this  local  assessment. 
The  terms  of  the  law  were  general,  sufficient  to 
embrace  every  character  of  individual  or  cor- 
poration. The  court  ruled:  "That  the  public 
property  of  the  United  States,  the  btate,  the 
county  or  the  city,  wa^  intended  to  be  dealt 
with  thus,  is  so  improbable  that  we  can  have 
DO  hesitation  in  holding  that  an  implied  excep- 
tion as  to  all  public  properly  can  and  should 
be  engrafted  upon  the  Act  by  construction." 

^tie  also  United  States  v.  Baltimore  <t  0,  B. 
Co  54  U.  8.  17  Wall.  829,  21  L.  ed.  600  et 
seq.j  hochester  v.  Rush,  80  N.  Y.  802;  dehuyl- 
kCu  County  Poor  Directors  v.  North  Jdanheim 
Tuf,  School  Directors,  42  Pa.  21;  People  v. 
Salof,:on,  51  111.  87;  West  Hartford  ▼.  Hartford 
WoUt  Gornrs,  44  Ck)nn.  860. 

bchool  property  is  not  liable  to  assessment 
for  a  street  improvement;  nor  can  a  judgment 
be  rendered  against  the  board  of  education  for 
the  payment  of  the  assessment  out  of  its  con- 
tiogent  fund. 

Toledo  V.  Toledo  Board  of  Education^  26  Ohio 
L.  J.  81.  See  also  Edgerton  v.  Huntington 
Seliool  Twp,  126  Ind.  261. 

Hemingppvaj't  J.,  delivered  the  opinion 
of  the  court: 

This  case  involves  the  question  of  the 
liability  of  a  public  schoolhouse  to  assess- 
ment under  the  provisions  of  the  digest 
with  reference  to  **  assessing  property  for 
local  improvements  in  cities  of  the  first 
class.  **  Mansf.  Dig.  ^  825  «<  M^.  The  school 
board  contends  that  the  schoolhouse  is  not 
liable  to  such  assessment,  while  the  board  of 
improvement  contends  that  it  is.  It  is  con- 
ceded that  the  improvement  district  was 
regularly  organized,  and  that  the  schoolhouse 
is  embraced  within  it  ;^  the  contention  is  that 
because  it  is  a  schoolhouse,  belonging  to  a 
public  school  board,  it  is  not  liable  to  the 
assessment.  The  claim  of  exemption  is 
placed — First,  upon  the  5th  section  of  the 
16th  article  of  the  Ck)n8titution  of  1874,  which 
provides  that*' public  property,  used  exclu- 
sively for  public  purposes,  churches  used  as 
such,  cemeteries  used  exclusively  as  such, 
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school  buildings  and  apparatus,  libraries, 
and  grounds  used  exclusively  for  school  pur- 
poses, and  buildings  and  grounds  and  ma- 
terials used  exclusively  for  public  charity, 
shall  be  exempt  from  taxation  ;*'  and,  second, 
upon  the  terms  of  the  Act  that  regulates  the 
assessment  of  property  for  local  improve- 
ments, and  describes  the  property  to  be  as- 
sessed simply  as  ''all  the  real  property  sit* 
uated  in  the  district."  We  have  found  no 
difficulty  in  disposing  of  the  first  ground 
relied  upon.  The  rule  established  by  a  con- 
sensus of  authorities— text- writers  and  ad- 
judged cases — is  that  the  constitutional  ex- 
emption refers  alone  to  taxes  for  general 
purposes  of  revenue,  and  has  no  reference  to 
special  taxes  or  assessments  for  local  im- 
provements. If  the  case  of  Peay  v.  LittU 
Bock,  82  Ark.  81,  is  an  authority  against  it, 
that  of  Davis  v.  Qaines,  48  Ark.  870,  is  in 
support  of  it;  and,  if  there  be  any  contiict 
between  these  cases,  we  approve  the  latter, 
as  right  upon  principle  and  in  line  with  the 
authorities.  Cooley,  Taxn.  2d  ed.  p.  207, 
and  cases  cited. 

As  to  the  second  ground  relied  upon  to 
sustain  the  claim  of  exemption,  we  find  the 
authorities  divided.  The  argument  in  favor 
of  the  exemption  is  that  as  the  statute  in  de- 
fining the  property  to  be  assessed  does  not  ex- 
pressly mention  public  property,  nor  include 
it  by  any  necessary  implication,  the  pre- 
sumption is  that  it  was  not  intended  to  be 
assessed.  A  leading  case  in  support  of  the 
contention  is  Inhabitants  of  Worcester  County 
V.  Worcester,  116  Mass.  198.  The  question 
there  arose  upon  the  liability  of  a  court-house 
tu  assessment  by  a  sewer  district.  The  court 
hold  that  although  it  was  not  exempt  by  the 
statute,  which  had  reference  to  general  taxes 
only,  it  was  free  from  taxation,  because,  be- 
ing public  property,  acquired  by  public 
funds,  managed  by  public  authorities,  con- 
stituting a  instrumentality  for  the  perform- 
ance of  public  functions,  it  was  not  to  be 
deemed  a  subject  of  taxation,  either  general 
or  special,  unless  the  intent  of  the  Legisla- 
ture to  render  it  so  clearly  appeared,  in  the 
case  of  Atlanta  v.  First  Pre&yterian  Church, 
(Oa.)  12  L.  R.  A.  852,  the  question  of  the 
liability  of  a  church  to  assessment  was  pre- 
sented to  the  Supreme  Court  of  Georgia.  The 
statute  provided  that  all  real  estate  abutting 
on  the  street  improved  should  be  assessed, 
and  the  contention  was  that  churches  were 
expressly  exempted  from  taxation,  and  that, 
if  the  exemption  applied  to  general  taxes 
only,  it  implied  an  exemption  from  special 
taxes  or  assessments.  The  court  held  that 
the  statutory  exemption  furnished  no  immu- 
nity from  the  special  taxes,  and  that  there  was 
no  implied  exemption  in  favor  of  churches; 
but,  in  discussing  the  latter  question.  Judge 
Bleckley  said :  **  We  can  be  morally  certain 
that  they  (the  terms  of  the  Act  providing  for 
the  assessment) -comprehend  more  than  the 
Legislature  intended  they  should;  for  they 
cover  by  their  letter  public  as  well  as  pri- 
vate property,  and  subject  the  whole  alike 
to  assessment,  lien,  levy,  and  sale.  That 
the  public  property  of  the  United  States,  the 
state,  the  county,  or  the  city  was  intended  to 
be  dealt  with  thus  is  so  improbable  that  we 
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can  liaye  no  hesitation  in  holding  that  an 
implied  exception  should  be  engrafted  upon 
the  Act  by  construction." 

In  the  case  of  Baltimore  County  Comrs, 
▼.  Maryland  HotpitoL,  62  Md.  127,  the  question 
arose  upon  the  assessment  of  property  held  by 
the  board  of  managers  of  the  state  hospital  for 
street  construction.  The  court  said  "that  to 
bind  the  land  of  the  state  in  any  way  that 
may  devest  it  from  the  state,  or  destroy  or 
impair  one  of  its  established  agencies  or 
means  of  carrying  on  one  of  its  functions, 
the  Legislature  must  unequivocally  give  its 
sanction.  .  .  .  It  is  not  material  whether 
the  slate's  property  may  be  taken  from  it  by 
a  tax  in  the  nature  of  assessment  for  benefits 
or  in  some  other  way.  The  dans^er  exists  in 
taking  that  which  belongs  to  and  is  essential 
to  the  state*;  and  it  cannot  be  exposed  to  this 
danger  without  its  direct  sanction. "  A  like 
conclusion  has  been  reached  by  other  courts. 
Toledo  y.  Toledo  Board  of  Education,  25  Ohio 
L.  J.  81 ;  Edgerion  v.  Huntington  fkhooi 
Twp.  126  Ind.  261 ;  ConnectietU  ▼.  Hartford, 
49  Conn.  89. 

Although  a  special  tax  or  assessment  is 
not  usually  embraced  within  the  meaning  of 
the  fi^eneral  term  **  tax, "  the  rule  under  which 
public  property  is  presumed  to  be  exempt 
from  cne  Justifies  the  presumption  as  to  the 
other.  In  speaking  of  the  latter,  Judge  Coo- 
ley  sa^B:  **Some  things  are  always  pre- 
Bumptiyely  exempted  from  the  operation  of 
general  tax  laws,  because  it  is  reasonable  to 
suppose  they  were  not  within  the  intent  of 
the  Le«rislatu!re  in  adopting  them.  Such  is 
the  case  with  property  belonging  to  the  state 
and  its  municipalities,  and  which  is  held  by 
them  for  |;oyernmental  purposes.  All  such 
property  is  taxable  if  the  state  shall  see  fit 
to  tax  it ;  but  to  leyy  a  tax  upon  it  would 
render  necessary  new  taxes  to  meet  the  de- 
mand of  this  tax,  and  thus  the  public  would 
be  taxing  itself  In  order  to  raise  money  to 
pay  over  to  itself,  and  no  one  would  be  bene- 
fited but  the  ofllcers  employed,  whose  com- 
pensation would  go  to  increase  the  useless 
levy.  It  cannot  be  supposed  that  the  Legis- 
lature would  ever  purposely  lav  such  a  bur- 
den upon  public  property,  ana  it  is  there- 
fore a  reasonable  conclusion  that,  however 
general  may  be  the  enumeration  of  property 
tor  taxation,  the  property  held  by  the  state 
and  Iw  all  its  municipalities  for  ffovern- 
mentai  purposes  was  intended  to  be  ex- 
cluded, and  the  law  will  be  administered 
as  excluding  it  in  fact."  Cooley,  Taxn.  2d 
ed.  p.  172.  It  is  uniformly  conceded  that 
this  rule  is  correct  when  applied  to  /reneral 
taxation.  The  reason  sometimes  given  for 
it  is  the  improbability  that  the  Legislature 
would  levy  a  tax  upon  that  which  results 
from  a  tax  and  must  be  replaced  by  a  tax, 
and  which  is  used  for  governmental  purposes ; 
another  reason  is  found  in  the  rule  of  statu- 
tory construction  which  presumes  that  the 
Legislature  never  intends  to  affect  or  transfer 
any  governmental  rig^ht  or  property,  unless 
it  expresses  its  intention  to  do  so  in  explicit 
terms,  or  makes  the  inference  irresistible. 
Whichever  be  the  true  reason  of  the  rule, 
it  is  well  settled,  and  we  think  it  should 
apply  alike  to  special  and  to  general  laws.  1 
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If  it  be  argued  that  the  reasoning  upon 
which  the  rule  is  placed  does  not  apply  to 
special  taxes  for  local  improvements,  because 
the  levy  would  fall  upon  one  public  body 
for  the  benefit  of  a  snialler  one,  or  because 
the  entire  school  district  would  pay  the  tax 
while  the  small  improvement  district  must 
bear  the  loss  from  the  exemption,  the  answer 
is  that  the  same  is  the  case  with  regard  to 
general  taxes.  Exemption  of  the  slate-house 
and  other  state  institutions  relieves  every 
taxable  subject  in  the  stale  from  the  burden 
of  taxation,  but  it  deprives  the  particular 
county  or  school  district  in  which  they  are 
situate  of  the  entire  county  or  school  tax ; 
and  so  the  exemption  of  county  property 
from  state  taxes  benefits  the  county  only, 
and  deprives  the  entire  state  of  revenue; 
still,  in  all  such  cases,  it  is  held  that  ex- 
emption is  implied  wherever  liability  is  not 
expressed  or  necessarily  inferred.  ,  If  the 
disparity  of  burden  and  benefit  does  not 
prevent  the  operation  of  the  rule  as  to  gen- 
eral taxes,  we  see  no  reason  why  it  should 
as  to  special  assessments.  See  Endlich,  In- 
terpretetion  of  Statutes,  %%  161-163 ;  Sedgw. 
Stat.  &  Const.  L.  pp.  28,  887,  521 ;  Suth. 
Stat.  Constr.  p.  421 ;  Galveston  Wharf  Co. 
V.  Galveston,  63  Tex.  14 ;  Rochester  v.  Bv^h, 
SON.  Y.  302;  People  y  Bi'ooMyn  Board  of  As- 
sessors, 111  N.  Y.  505,  2  L.  R.  A.  148 ;  Jones 
v.  Tcaliam,  20  Pa.  398 ;  SehuylkiU  County  Di- 
rectors of  Poor  V.  North  ManJieim  Tvop,  ISchod 
Directors,  42  Pa.  21;  2  Dill.  Mun.  Corp.  4th 
ed.  §  773 ;  People  v.  Doe,  36  Cal.  220 ;  West 
Hartford  v.  Hartford  WaXer  Comrs,  44  Conn. 
360. 

It  is  argued  that,  upon  the  authorities, 
exemption  of  public  property  for  local  as- 
sessments is  denied,  and  cases  to  sustain  the 
argument  are  to  be  found  decided  by  high 
and  learned  courts.  See  St.  Louis  Pi3}. 
Sc/tools  V.  St.  Louis,  26  Mo.  468;  Sioux  City 
V.  Sioux  City  School  Dist.  55  Iowa,  150; 
McLean  v.  Bloomington,  106111.  209;  Adam» 
County  V.  (^incy,  130  III.  566,  6  L.  R.  A. 
156.  But  m  our  opinion  they  are  based 
upon  error.  The  reason  upon  which  they 
rest,  as  stated  by  the  Supreme  Court  of  Iowa, 
is  that  **  taxation  is  the  rule  and  exemption 
the  exception, ''  and  that  statutes  under  which 
exemptions  are  claimed  must  be  strictly  con* 
strued.  To  sustain  this  Cooley  is  cited. 
The  same  reason  is  triven  by  the  Supreme 
Court  of  Illinois,  and  Dillon  is  cited.  Both 
courts  seem  to  have  overlooked  the  fact  that 
the  authors  in  the  citations  made  were  con- 
sidering the  subject  with  reference  to  private 
property,  and  had  stated  the  rule  with  refer- 
ence to  public  property  to  be  that  exemp- 
tions would  be  implied  unless  otherwise  ex- 
pressed. Cooley,  Taxn.  2d  ed.  p.  172;2DilL 
Mun.  Corp.  4th  ed.  §  743. 

It  is  argued  that,  even  if  public  property 
is  exempt,  the  exemption  does  not  extend  to 
the  property  of  public  school  districts,  inas- 
much as  they  are  not,  strictly  speaking, 
municipal  corporations,  and  education  is  not 
a  governmental  function.  The  Constitution 
provides  that  the  state  shall  ever  maintain 
iree  public  schools,  and  in  performing  this 
duty  it  exercises  a  function  strictly  public 
and  governmental.    It  created  school  d»tricts 
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and  imposea  upon  them  in  part  this  duty, 
nnd  in  order  to  discliarge  it  they  own  school- 
houses.  They  have  uo  other  duty  tlian  to 
perform  for  the  state  this  public  function, 
and  onlv  that  they  may  do  it  is  the  house 
held,  'f  he  stiite  may  abolish  them,  take  the 
property,  and  undertake  directly  or  through 
other  agencies  this  public  function.  The 
means  of  controlling  the  property  would 
thereby  be  changed,  but  its  use  would  be 
unchanged,  and  there  is  nothing  in  the  pol- 
icy of  the  law  to  exempt  the  property  while 
held  and  controlled  by  the  state,  which  would 
deny  the  exemption  while  hold  by  the  state's 
agent,  and  used  in  the  performance  of  its 
duties.  Green  v.  United  StaUs;  76  U.  8.  9 
Wall.  655,  19  L.  ed.  806,  and  authorities 
above  cited.  There  is  nothing  in  the  Act  to 
require  the  inference  that  it  was  intended 
to  embrace  public  property  held  by  the 
government,  the  state,  or  any  of  the  state's 
subordinate  agencies,  and  used  for  public 
purposes.  It  could  not.  include  the  first, 
and  this  the  Legislature  no  doubt  knew ; 
but  there  is  as  much  reason  to  suppose  that 
it  intended  to  include  the  property  of  the 
government  as  that  of  the  state.  Aji  excep- 
tion must  be  implied  as  to  the  property  of 
the  government,  and,  as  no  appropriate  rem- 
edy 18  provided  for  collecting  sums  due  from 
the  state  or  any  of  its  agencies,  there  is  no 
inference  that  the  Legislature  intended  to  in- 
clude such  property,  and  the  presumption 
id  that  it  was  to  be  exempted. 
Affirmed, 

'    Cockrill,  Oh,  J,,    dissenting: 

I  do  not  concur  in  the  court's  judgment 
in  this  case,  and  do  not  think  that  the  au- 
thorities relied  upon  sustain  it.  Nor  does  it 
seem  to  me  that  there  is  a  division  in  the 
express  adjudications  on  the  question  in- 
volved. The  principle  which  underlies  the 
difference  between  a  tax  for  general  benefits 
and  a  special  assessment  for  the  payment  of 
local  improvements,  recognized  in  the  opin- 
ion, should,  in  my  judgment,  resolve  the 
present  question  against  the  school  district. 
The  former  is  recognized  by  the  authorities 
as  a  continuing  burden  that  must  be  sub- 
mitted to  for  the  public  good,  while  the  lat- 
ter is  in  the  nature  of  payment  for  a  direct  and 
immediate  local  benefit,— a  quid  pro  qtio, — as 
much  as  tlie  consideration  is  which  is  agreed 
to  be  paid  for  the  purchase  of  any  other 
benefit  or  improvement.  It  is  a  principle  of 
natural  equity  that  all  who  enjoy  the  t^nefit 
shall  pay  for  it.  When  the  improvement 
is  made  in  accordance  with  the  statute,  this 
obligation  becomes  a  legal  one,  unless  the 
exemption  is  found  in  the  written  law.  No 
valid  reason  exists  whv  the  state,  the  county, 
the  city,  or  the  schools  should  not  pay  for 
the  benefits  derived  by  them,  the  same  as 
any  other  property  owners.  HoMan  v. 
Rochester,  67  N.  Y.  528,  535.  There  ought 
to  be  no  presumption  that  the  Legislature 
intended  to  violate  a  principle  of  natural 
equity.  It  may  do  so  when  not  inhibited  by 
the  Constitution,  but  justice  to  a  co-ordinate 
department  should  impel  us  to  establish  the 
rule  that  inclusion  and  not  exemption  will 
be  presumed  when  the  Act  is  silent  in  such 
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cases,  because  the  Legislature  is  presumed 
to  intend  to  act  fairly.  The  language  of  the 
Act  is  broad  enough  to  include  public  prop- 
erty, and  the  only  plausible  reason,  it 
seems  to  me,  that  is  given  for  exempting  it 
is  that  a  governmental  agency  will  be  lost 
or  impaired  by  subjecting  the  property  of 
the  state,  county,  etc.,  to  sale  to  satisfy 
the  claim.  But  a  complete  answer  to  that 
argument  is  that  it  is  not  necessary  to  resort 
to  that  remedy.  The  property  need  not  be 
sold.  No  property  used  by  a  city,  county, 
or  school  district  In  furthering  the  desiern  of 
the  origin  of  the  corporation  can  be  sold  to 
satisfy  a  debt;  but  it  has  never  been  con- 
sidered that  that  circumstance  was  a  pro- 
hibition against  liability.  On  the  contrary, 
all  such  corporations  are  constantly  com- 
pelled to  pay  their  legal  obligations  without 
a  sale  of  the  public  property  owned  by  them. 
The  cases  cited  by  the  court  to  sustain  its 
judgment  go  no  further  than  to  hold  that 
property,  such  as  that  in  question,  cannot 
be  sold,  and  they  do  not  therefore  reach  the 
question  in  the  case.  Thus,  the  case  of 
Connecticut  v.  Edrfjordt  49  Conn.  89,  and 
that  of  Baltimore  County  Oomrs,  v.  Mary- 
land Hospital,  62  Md.  127,  were  both  at- 
tempts to  sell  the  state's  property,  which  was 
used  for  governmental  purposes,  to  pay  for 
a  local  improvement;  and  the  efforts  failed 
because  the  sale  was  not  authorized.  The 
case  of  Worcester  County  v.  Worcester,  116 
Mass.  193,  was  a  like  effort  to  deprive  the 
county  of  its  court-house  and  jail,  and  met 
with  a  like  fate.  The  case  of  Edgerton  v. 
Huntington  School  Twp.,  126  Ind.  261,  does 
not  seem  to  bear  upon  the  question ;  and 
that  of  ToUdov,  Toledo  Board  of  Education,2& 
Ohio  L.  J.  81,  does  not  sustain  the  point  to 
which  it  is  cited.  In  the  first  of  the  two 
cases  last  cited,  the  court  decided  only  that 
lands  granted  by  Congress  to  the  state  for 
school  purposes  could  not  be  subjected  to 
direct  or  indirect  taxation,  and  that  the 
Legislature  had  no  power  to  subject  them 
to  assessment  for  local  improvement.  The 
court  relies  upon  a  similar  case  in  Illinois, 
which  that  court  had  no  trouble  in  reconcil- 
ing with  the  opposite  of  the  rule  it  is  now 
cited  to  sustain.  The  question  of  the  power 
of  the  Legislature  of  this  state  to  subject 
the  land  in  suit  to  affsessment  for  local  im- 
provement is  conceded.  i 

The  case  of  Toledo  v.  Toledo  Board  of  Edu- 
cation, is  meagerly  reported,  and  the  opin- 
ion throws  no  light  on  the  question  at  issue. 
It  is  there  adjudicated,  however,  that  the 
city  in  which  the  school  property,  which 
abutted  the  local  improvement,  was  situated 
should  pay  the  assessment  thereby  relieving 
the  other  abutting  owners  of  the  burden  or 
paying  the  school  property's  pro  rata.  The 
city,  I  take  it,  was  coextensive  with  the 
school  district  while  the  improvement  dis- 
trict comprised  but  one  of  a  large  number 
of  streets.  The  court  therefore  practically 
reached  the  conclusion  contended  for  by  the 
improvement  board  in  this  case.  The  case 
may  then  be  said  to  sustain  the  board's  posi- 
tion. Confining  the  language  of  the  first 
three  cases  to  the  facts  before  the  court  the 
only  rule  that  can  legitimately  be  deduced 
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from  tliem  Is  that  pu"bHc  property  held  for 
foverniuental  purposes  cannot  be  sold  to  pay 
for  local  improvements  unless  the  sale  is 
expressly  authorized  and  that  general  lan- 
guage in  a  statute  will  not  bo  deemed  to  be 
intended  to  change  the  law  and  authorize  a 
sale  of  such  property.  In  that  rule  I  fully 
assent.  It  is  in  accord  with  the  decisions 
cited  from  Illinois  and  it  does  not  militate 
ajC&inst  the  rule  of  a  liability  of  the  school 
district  to  be  otherwise  enforced  as  the  Il- 
linois opinions  explain.  All  that  relates  to 
the  subject  in  the  Georgia  case  cited  is  con- 
fessedly obtter.  The  authority  of  Dillon  and 
of  Cooley  is  invoked  in  the  opinion*  but  it 
is  not  and  cannot  be  claimed  that  either  has 
lent  the  weight  of  his  name  to  maintain  the 
Judgment  in  this  case.  It  is  true  the  statute 
creates  no  remedy  except  by  sale  of  the  prop- 
ertv  improved.  But  when  once  it  is  estab- 
lished that  there  is  no  intention  to  exempt 
the  school  district  from  liability,  the  courts 
will  devise  a  remedy  if  the  Legislature  has 
provided  none,  for  a  right  never  fails  for 
lack  of  a  remedy. 

The  Illinois  law  is  the  same  as  ours  In 
that  respect,  and  the  question  is  satisfac- 
torily met  in  McLean  v.  Bloamingtonj  106 
111.  209,  and  cases  cited.  There  is  nothing 
In  any  of  the  cases  cited  by  the  court  to 
militate  against  the  doctrine  that  the  courts 
will  devise  a  remedy.  The  first  two  cases, 
as  I  have  before  said,  were  against  the  prop- 
erty of  the  state.  As  against  the  state  the 
courts  are  powerless,  for  the  suitor  can  have 
no  remedy  against  the  state  unless  it  is  ex- 
pressly provided  by  the  written  law.  The 
moral  ooligation  of  the  state  to  contribute 
its  pro  rata  of  the  payment  due  remains 
nevertheless,  and  the  collection  fails  only 
because  the  courts  are  without  power  as 
ai^inst  the  state.  H/U9an  v.  Rochester,  67 
N.   Y.   528.     The  case  in  116  Mass.  was  a 

i proceeding  by  certiorari  to  quash  the  illegal 
evy  by  which  it  was  sought  to  devest  the 
county  of  the  title  to  its  court-house.  In 
such  cases  there  is  no  discretion  in  the  court 
except  to  grant  or  deny  the  writ.  Conse- 
quently, no  other  remedy  could  have  been 
granted  by  the  court  in  that  case.  The  doc- 
trine that  the  intention  to  exempt  public 
property  from  taxation  will  be  presumed, 


because  It  is  not  probable  that  the  public 
will  tax  itself  to  raise  money  to  pay  over  to 
itself,  is  manifestly  inapplicable  to  the  case 
of  an  improvement  boaM.  The  local  im- 
provement board  is  not  the  public  It  is 
not  a  municipality,  or  a  part  of  the  govern- 
mental function ;  it  is  only  an  agency  of  the 
property  holders  for  the  purpose  of  making 
the  required  improvement  and  collecting  the 
assessments  to  pay  for  it.  FitzgercUd  ▼. 
WaXker,  55  Ark.  148 ;  Pine  Bluff  Water  dt  L. 
Oo.  V.  8eww  Diet.  No.  i,  (Ark.)  19  8.  W. 
Rep.  576.  It  is  a  small  part  only  of  the  school 
district,  and  to  collect  a  tax  from  the  city 
at  large  to  pay  for  improving  the  street  in 
front  of  the  school  would  not  be  a  case  of  the 
public  taxing  itself  to  repay  itself,  any 
more  than  if  the  tax  was  collected  from  the 
public  to  pay  the  contractor  who  built  the 
schoolhouse  on  the  school  grounds.  It  would 
be  just  as  convincing  to  argue  that  no  tax 
should  be  collected  from  the  contractor's 
property,  because  it  must  be  repaid  to  him. 
But  in  addition  to  all  Uiis  there  is  another 
view  of  the  subject,  which  I  think  ought  to 
control.  The  Constitution  recognizes  the 
difference  between  a  tax  and  local  assessment, 
and  points  out  the  exemptions  intended  to 
operate  against  the  first,  (art.  16,  §5.)  but 
makes  no  exemption  of  liability  to  pay  for 
the  benefit  derived  from  the  local  improve- 
ment, (art.  19,  §  27.)  Both  sections  are  in 
the  same  instrument  and  were  adopted  at 
the  same  time.  It  is  fair  to  presume  that, 
as  the  framers  made  the  exemptions  in  one 
case  and  made  none  in  the  other,  they  in- 
tended no  exemptions  whidti  they  did  not 
express.  McLean  v.  Bhomington,  106  111. 
209 ;  Adame  County  y.  Quincy,  180  111.  566, 
6  L.  R.  A.  156;  Sioux  City  v.  SiousD  City 
Ind,  School  Diet,  55  Iowa,  150;  8t.  Louie 
Pub.  Schools  v.  St,  Louis,  26  Mo.  468.  More- 
over, the  command  of  that  instrument  is 
that  assessments  for  local  improvements 
shall  be  uniform.  Where  a  part  is  exempt, 
uniformity  is  destroyed.  Davis  v.  Oainee^ 
48  Ark.  870;  Montieello  y.  Banks,  Id.  251. 
When  the  Constitution  has  said  that  the  as- 
sessment shall  be  uniform,  by  what  rule  of 
construction  shall  we  say  it  shall  not  be? 
I  think  the  judgment  should  be  in  favor  of 
the  improvement  board. 


MINNESOTA  SUPREME  COURT. 


Thomas  A.  BUCKLEY,  Appt, 

V. 

Emma  A.  HUMASON  et  al,  Bespte. 

( Minn ) 

*1«   Traneactions  in  Tiolatlon  of  law  can- 
not  be  made  the  foundation  of  a  valid  contract. 

^ead  notes  by  Vavdebbuhoh,  J. 


8.  Where  a  statute  or  an- ordinance* 
duly  authorised  and  enacted*  makes 
a  particular  bushieMi  unlawftil  tor  un- 
licensed persons,  any  contract  made  in  such  busi- 
ness by  one  not  authorized  is  void. 

3.  Where,  by  a  valid  eiiy  ordinance,  it 
'wsM  made  unlawAil  fbr  any  person  to 
exercise  within  the  city  the  business 
of  a  real-estate  broker  without  a  license. 


KOXB.— £# ect  of  faUure  to  jn'oeure  Uctnee  for  btwC- 
nees  on  validity  of  contract  therein. 

Some  of  the  statutes  are  so  vrorded  that  there 
enn  be  do  doubt  as  to  the  effect  upon  the  contract 
of  a  failure  to  procure  a  liceuse.    Some  of  them  in 

10  L.  K.  A. 


terms  make  the  contract  void  and  prohibit  any 
recovery  upon  it.    Of  course  In  such  cases  no  re- 
covery would  be  permitted.    Bowdre  v.  Carter,  6i 
Miss.  221. 
So  if  the  statute  prohibits  a  recovery  of  commis- 


See  also  29  L.  R.  A.  215;  37  L.  R.  A.  509;  38  L.  R.  A.  143;  45  L.  R.  A.  510. 
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—Held,  fhat  a  person  to  engaged  in  neirotlattnflr  i  (June  IS,  1892.) 

the  sale  or  ezobanire  of  real  property.  In  viola- 1    .  r»r*Ts  a  ▼   i.      i  •  ^i  a  i!  ja       *  *». 

tlon  of  suob  ordinance,  could  recover  no  com- 1  A  \J?'A^  °I  P'ain""  Jjona  a^  order  of  the 
missions  for  Ills  services.  I -lX  Distnct  Court  for  Ramsey  County  dia- 

tions  none  can  be  bad.  Bmltb  v.  Undo,  4  O.  B.  N* 
B.406. 

And  tbe  class  of  contracts  wblcb  are  wltbin  tbe 
probibirion  seems  to  be  kurge.  Tbus,  a  merobant 
ivbo  fails  to  procure  bis  privilege  license  cannot 
recover  upon  a  contract  losurfntr  bis  stock  of  goods 
ag-ainst  loss  by  fire.  Pollard  v.  Fboonlz  Ins.  Oo.  68 
Miss.  Ui. 

Altboiifrh,  if  tbe  contract  is  entirely  outside  of 
tbe  busiucBS  of  tbe  one  wbo  sbouid  bave  procured 
tbe  license  It  seems  tbat  it  may  be  valid.  Harness 
v.  Williams,  64  Miss.  600. 

Tbus  a  bank  wblcb  baa  not  taken  out  a  privilege 
license  is  not  probibited  from  recovering  upon  a 
bill  of  lading  wblcb  baa  been  assigned  to  it.  Peo- 
ple's Bank  of  Meridea  v.  Alabama  G.  8.  H.  Ck>.  66 
Hiss.  866. 


Where  contract  prohQHUd. 

Ko  question  can  arise  where  tbe  contract  te 
dh-ectly  probibited.  In  sucb  cases  tbe  statute  will 
control  and  no  recovery  can  be  had.  Bull  v.  Har^ 
ragan,  17  B.  Hon.  868. 

Tbe  first  doubt  appears  where  a  penalty  Is  im- 
posed simply,  without  any  Intimation  of  tbe  effect 
which  a  violation  of  tbe  terms  of  the  statute  will 
bave  upon  tbe  contract.  In  socb  cases  it  seems  to 
be  agreed  upon  tbat  if  tbe  Imposition  of  the  pen- 
alty waa  to  prohibit  a  particular  act  without  licenae 
no  recovery  can  be  had  for  performing  such  act 
without  license.  Taylor  v.  Growland  Gas  ft  Coke 
Co.10Bzcb.288. 

Effect  of  Imposttioti  of  penaHty. 

For  tbe  purpose  of  determining  whether  or  not 
the  imposition  of  a  penalty  waa  intended  to  be 
prohibitory  certain  rule^  bave  grown  up  which 
seem  to  be  quite  uniformly  recognized.  And  It  Is 
in  tbe  application  of  tbeso  rules  that  the  apparent 
conflict  in  the  cases  arises. 

Where  tbe  statute  has  in  view  tbe  protection  of 
the  public  health  or  morals,  or  the  prevention  of 
frauds  by  the  person  who  is  required  to  procure 
the  liccDse,  then,  though  there  be  nothing  but  the 
penalty,  a  contract  which  infringes  It  cannot  be 
supported.    De  Allez  v.  J  ones,  87  Eng.  L.  ft  Eq.  475. 

But  if  there  was  no  clause  making  the  contract 
of  sale  illegal,  and  tbe  sale  was  at  most  a  breach  of 
a  mere  revenue  regulation  which  was  protected  by 
A  special  penalty,  the  price  may  be  recovered. 
Johnson  v.  Hudson,  11  East,  180. 

Where  tbe  object  of  the  Legislature  was  not  to 
vitiate  tbe  contract,  but  only  to  impose  a  i>enalty 
on  tbe  person  offending  for  the  purpose  of  the 
revenue,  he  may  recover  the  price  of  the  goods 
sold,  but  he  cannot  if  a  prohibition  was  intended, 
although  it  was  merely  for  the  purpose  of  the 
revenue.    Smith  v.  Mawhood,  14  Mees.  ft  W.  46B. 

Tbe  general  rule  is  tbat  where  tbe  license  required 
Is  for  tbe  protection  of  the  public  and  to  pre- 
vent improper  persons  from  acting  in  a  particular 
capacity,  and  is  not  for  revenue  purposes  only,  the 
Imposition  of  the  penalty  amounts  to  a  positive 
prohibition  of  a  contract  made  in  violation  of  tbe 
statute.    Taliaferro  v.  Moffett,  64  Ga.  16Si. 

In  Aiken  v.  Blaisdell,  41  Vt  667,  a  distinction  Is 
taken  between  a  law  which  is  intended  to  prohibit, 
prevent,  restrict  or  regulate  business,  and  one 
which  operates  merely  on  the  person  for  the  pur- 
pose of  making  him  pay  a  tax,  and  it  is  held  tbat  in 
the  latter  case  tbe  contract  is  not  void. 

Tbe  courts  will  examine  the  statute  as  a  whole  to 
■ee  whether  or  not  the  intention  was  to  prohibit 
tbe  act.    Solomon  v.  Drescbler,  4  Minn.  278. 
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And  they  do  not  always  agree  as  to  what  th» 
Intention  of  the  statute  really  Is. 

BaUiof  liquor. 

Where  the  statute  provided  a  penalty  for  selling 
liquor  without  a  licenae,  the  court  held  the  inten- 
tion was  to  make  a  contract  of  sale  under  such 
circumstances  illegal,  and  that  no  recovery  could 
be  bad  for  tbe  price,  saying  that  there  is  a  distino- 
tion  between  statutes  which  Impose  a  penalty  for 
the  purpose  of  prohibiting  a  contract  and  those 
where  the  penalty  is  Imposed  for  other  piurposea 
than  that  of  making  the  oontract  illegal.  Lewis  ▼• 
Welch,  14  N.H.  294. 

Tbe  price  of  liquors  sold  without  license  cannot 
be  recovered.  Earrow  v.  Tedder,  19  IlL  App.  806; 
Dolson  ▼.  Hope.  7  Kan.  164;  Glass  v.  Ait,  17  Ean. 
444:  Bancroft  ▼.  Dumas,  21  Vt.  466;  Hamilton  v. 
Grainger,  6  Hurlst  ft  Nh  40;  Griffith  v.  Wells,  » 
Benio,  226;  Alexander  v.  G'Donnell,  lH  Kan.  608; 
Moog  V.  Espalla  (Ala.)  June  24, 1801. 

In  contrast  with  the  above  it  was  held  in  Penn- 
sylvania that  although  a  statute  Imposes  a  penalty 
on  any  one  who  shall  carry  on  the  business  of  a 
liquor  dealer  without  having  procured  a  license,  % 
note  given  for  liquor  purchased  from  one  who 
had  no  license  was  not  void  if  there  was  no  enjirem 
prohibition  from  engaging  in  such  business  with- 
out a  license.  Rahter  v.  First  Nat.  Bank  of  Lan- 
caster, 92  Pa.  868. 

Oontroets  qf  aot>i^  brolcerB,  sto. 

.  Whether  or  not  the  person  aotJng  as  broker 
without  license  can  recover  bis  commissions  de- 
pends on  whether  the  Act  requiring  the  license 
was  to  secure  revenue  or  was  to  protect  the  public 
by  preventing  improper  persons  from  acting  a» 
brokers.  In  the  former  case  he  can  recover;  in 
the  latter  he  cannot.  Cope  v.  Bowlands,  2  Mees.  ft 
W.149. 

Where  the  statute  provided  that  tbe  business  of 
real-estate  broker  shall  not  be  ** pursued  or  done** 
without  a  license,  a  broker  who  without  a  license- 
negotiates  a  sale  cannot  recover  his  commissions. 
Stevenson  v.  Ewlng,  87  Tenn.  46. 

In  tbat  case  the  court  says  that  the  rule  that  \t 
the  sole  purpose  of  tbe  Act  is  to  raise  revenue,  the 
courts  should  so  construe  it  as  not  to  affect  the 
validity  of  the  contract  made  without  a  license,  la- 
called  into  requisition  only  when  there  is  doubt, 
from  tbe  language  of  tbe  statute  Itself,  whether  or 
not  the  Legislature  intended  to  prohibit  the  exerw 
else  of  tbe  privilege  without  license. 

So  where  the  statute  says  It  shall  not  be  lawful 
for  persons  to  exercise  the  business  of  brokers 
without  a  license,  one  who  sold  stocks  without  % 
license  cannot  maintain  an  action  for  his  commla- 
Bions.    Hustis  ▼.  Pickands,  27  IlL  App.  270. 

So  an  unlicensed  real-estate  agent  subject  ta 
Penalty  for  doing  business  without  license  cannot 
recover  compensation  under  oontract  for  such 
business.  Johnson  v.  Hultngs,  103  Pa.  496,  48  Am. 
Bep.  131. 

Under  a  statute  stating  that  no  person  shall  with- 
out license  engage  In  a  business  under  a  certain 
penalty,  be  cannot  recover  his  commissions  in  case 
be  does  business  without  the  license,  although  the 
act  is  not  expressly  forbidden.  Ooetello  v.  Gold- 
beck,  9  Phila.  168. 

But  a  conclusion  quite  tbe  oppoeite  seems  to  be 
reached  in  Justice  v.  Rowand,  10  PhUa.  628. 

On  tbe  other  side,  it  has  been  held  that  an  ordi- 
nance making  it  a  misdemeanor  for  anyone  to 
transact  business  as  a  house  and  real-estate  ageni 
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missing,  after  the  IntroductioQ  of  plaintiff's 
evidence,  an  action  brought  to  recover  com- 
missions alleged  to  have  oeen  earned  in  pro- 
curing the  transfer  of  certain  real  estate. 
Affirmed, 


The  facts  are  stated  in  the  opioion. 

MeMrs,  Stephens,  O'Brien  Sb  Glenn 
and  Arn&»nd  Albrecht  for  appellant. 

Messrs,  Otis  A  Godfrey  for  r^pond- 
ents. 


without  a  Uoense  therefor  will  not  prevent  the 
enforcement  of  a  oontraot  between  an  unlloensed 
Bgeo  t  and  a  vendor  which  had  been  ezecated  by  the 
former.  Prince  v.  EJffhth  Street  Baptist  Ctauroh,  2 
West.  Rep.  821,  SO  Mo.  App.  832. 

So  a  travellnflr  merchant  who  has  subjected  him- 
self to  a  penalty  for  sellinir  firoods  without  a  license 
may  still  recover  thetr  price  if  the  sale  is  not  ex- 
pressly prohibited  by  the  statute.  Mandlebauo: 
T.  Gregovloh,  17  Nev.  87, 45  Am.  Bep.  4B8. 

Cowtraets  of  vhyskiaMs^aurgeonB^  etOm 

XA}rd  Ellenborough  thought  that  a  statute  re- 
quirinir  surgeons  to  be  licensed  was  not  prohibi- 
tory. Gremaxe  v.  Le  Qere  Bois  Y alon,  %  Oampb. 
144. 

But  in  Oope  ▼.  Rowlands,  2  Mees  ft  W.  149,  that 
was  held  not  to  be  a  bindincr  authority. 

And  it  is  now  held  that  a  statute  imposing  a 
penalty  on  a  person  occupying  himself  as  a  surgeon 
without  a  license  will  be  regarded  as  a  prohibition 
and  he  cannot  recover  for  services  rendered.  De 
Aliez  y.  Jones,  S7  Eng.  L.  ft  Bq.  475. 

Where  the  statute  makes  it  a  misdemeanor  for  a 
person  to  practice  medicine  without  a  license,  he 
cannot  recover  compensation  for  services  so  ren- 
dered.   Gardner  v.  Tatum,  81  OaL  870. 

A  contract  to  pay  a  fee  for  services  rendered 
by  a  physician  who  is  not  licensed  to  practice 
medicine  is  void  in  Its  inception  where  a  statute 
prohibits  him  from  practicing  as  a  physician  for 
fee  or  reward  without  license.  Fucketty.Alex- 
ander,8I«.  R.  A.  43,  iOS  N.  C.  95. 

Unlicensed  physicians  or  apothecaries  cannot  re- 
cover.  Iieman  v.  Housley,  L.  B.  10  Q.  B.  08, 

VnXieA  States  Revenue  Lavoe. 

The  courts  are  not  agreed  upon  the  question 
whether  or  not  the  United  States  Revenue  Laws 
were  intended  to  be  prohibitory.  On  the  one  side 
It  has  been  decided  that  the  United  States  laws  re- 
quiring a  Uoense  for  the  sale  of  intoxicating  liquors 
were  not  intended  to  reader  a  sale  without  a 
license  yoid,  but  were  simply  for  raising  revenue. 
Coming  ▼.  Abbott,  54  N.  H.  408. 

Failure  by  a  real-estate  agent  to  talce  out  the 
Ifoense  required  by  the  Internal  Revenue  Law  of 
the  United  States  will  not  affect  his  light  to  recover 
compensation.  Ruokman  t.  Bergholz,  87  N.  J.  L. 
487. 

On  the  other  side  it  has  been  held,  that  the  United 
States  Revenue  Laws  requiring  peddlers  to  be 
licensed  are  prohibitory.  Best  y.  Bander,  28  How. 
Pr.489. 

One  who  has  failed  to  take  out  a  license  under  the 
United  States  Revenue  Laws  cannot  recover  for 
services  performed  in  the  business  on  which  the 
tax  is  imposed,  although  the  contract  is  not  ex- 
pressly declared  void  by  the  Act.  Holt  ▼.  Green, 
18  Pa.  200, 18  Am.  Bep.  787. 

ContrtutM  in  oOter  kinde  of  bwinem, 

A  statute  requiring  a  license  from  a  public  cart- 
man  is  prohibitory.  JTerdon  y.  Cunningham,  80 
Bow.  Pr.  154. 

Without  a  license  an  innkeeper  cannot  establish 
a  lien  on  the  goods  of  his  guests,  Stanwood  ▼. 
Woodward,  88  Me.  flflL 

A  perKMi  acting  as  an  attorney  at  law  without 
lioeniBe  cannot  recover  for  his  services.  Tedrlok  ▼. 
Hiner.  61  IlL  180, 
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The  statute  does  not  prohibit  dealing  in  bills  of 
exchange  without  a  license  although  It  imposes  a 
penalty  for  so  doing.  Lindsay  t.  Butherf ord,  17  B. 
iCon.840. 

Application  and  limitation  of  the  nOe, 

The  statutes  will  be  strictly  construed  and  a  stat- 
ute imposing  a  penalty  for  ^^carrylng  to  sell  or 
exposing  for  sale"  without  a  license  does  not  render 
void  a  sale  so  as  to  prevent  a  recovery  of  the 
price.    Jones  v.  Berry,  88  N.  H.  210. 

An  agreeuient  to  permit  an  unlicensed  person  to 
carry  on  business  under  the  license  of  another 
cannot  be  enforced.   Ritchie  ▼.  Smith,  6  C.  B.  468. 

A  license  taken  by  one  member  of  a  law  firm  will 
not  validate  contracts  made  on  behalf  of  the  firm 
by  his  partner.  Mclver  v.  Clark  (Miss.)  Feb.  1, 
1808. 

That  the  broker  had  no  license  will  not  avoid  the 
contract  between  the  principals.  Smith  v.  Lindo, 
4  0.  B.  N.  S.  405;  Pidgeon  y.  Burslem,  8  Bxch.  465; 
Jessopp  V.  Lutwyche,  10  Bxch.  614. 

A  new  promise  is  not  sulficient  to  permit  a  re- 
covery for  the  price  of  liquors  sold  without  license. 
Melcholr  ▼.  McCarty,  81  Wis.  856, 11  Am.  Rep.  605. 

The  repeal  of  the  statute  does  not  validate  the 
contract.  Andlng  v.  Levy,  67  Miss.  68. 84  Am.  Bep. 
485:  DeceU  ▼.  LewenthaU  67  Miss.  88L 

A  contract  by  one  who  is  not  a  real«estate  broker 
to  procure  a  purchaser  for  a  piece  of  real  estate  is 
not  void  although  such  person  is  not  licensed  as  a 
broker.  Chadwick  v.  Collins,  86  Pa.  188.  See  also 
Shepler  v.  Scott,  86  Pa.  881. 

Absence  of  license  will  not  ayoid  a  sale  made  by 
one  who  has  been  a  traveling  peddler  if  the  sale  is 
not  made  in  that  capacity.  Brett  t.  Marston,  45 
Me.  401. 

Mr.  Benjamin  has  admirably  summed  up  the  law 
upon  this  subject  in  his  work  on  Sales  (Corbio^s  ed.) 
§885;  (Bennett's  1888  ed.)  §  68&  His  rules  wiU  in 
most  cases  furnish  a  ready  test  as  to  the  validity  of 
a  contract,  and  they  are  therefore  inserted  here. 
They  are  as  follows: 

first.— That  where  a  contract  is  prohibited  by 
statute,  it  is  immaterial  to  inquire  whether  the  stat- 
ute was  passed  for  revenue  purposes  only  or  for 
any  other  object.  It  is  enough  that  parliament  has 
prohibited  it,  and  it  is  therefore  void. 

Secondly.— That  when  a  question  ts  whether  a 
contract  has  been  prohibited  by  statute,  it  is  ma- 
terial, in  construing  the  statute,  to  ascertain 
whether  the  Legislature  had  in  view  solely  the 
security  and  collection  of  the  revenue,  or  had  in 
view,  in  whole  or  in  part,  the  protection  of  the 
public  from  fraud  in  contracts,  or  the  promotion 
of  some  object  of  public  policy.  In  the  former 
case  the  inference  is,  that  the  statute  was  not  in- 
tended to  prohibit  contracts;  in  the  latter  that  it 
was. 

Thirdly.— That  in  seeking  for  the  meaning  of  the 
law-giver,  it  is  material  also  to  inquire  whether  the 
penalty  is  imposed  once  for  all,  on  the  offense  of 
failing  to  comply  with  the  requirements  of  the 
statute,  or  whether  it  is  a  recurring  penalty,  re- 
peated as  often  as  the  offending  party  may 
have  dealings.  In  thelatter  case,  the  statute  is  in- 
tended to  prevent  the  dealing  to  prohibit  the  con- 
tract and  the  contract  is  therefore  void;  butin  the 
former  case  such  is  not  the  intention,  and  th ' 
contract  will  be  enforced.  A.  P.  F 
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V»nderb'argfli9  J".,  deUvered  the  opinloD 
of  the  court: 

This  action  is  broui^ht  by  plaintiff  to  recover 
€ommi:«ion8  for  services  as  a  real  estate  agent 
or  broker  in  procuring  a  purchaser  for  certain 
real  estate  in  Chicago.  The  cause  of  action  is 
stated  as  follows  in  the  complaint:  "During 
the  year  1890  the  plaintiff,  at  the  special  in- 
stance and  request  of  the  defendants,  performed 
services  for  said  defendants  in  the  citv  of  Chi- 
cago, in  the  state  of  Illinois,  in  and  aoout  pro- 
curing a  purcbaser  for  certain  property  in  the 
state  of  Illinois,  which  said  services  were  tben 
and  there  of  the  reasonable  value  of  14,875) 
and  which  said  sum  the  defendants  agreed 
and  promised  to  pay  plaintiff  therefor.*'  The 
plaintiff  testified  that  at  the  time  of  the  alleged 
services  he  resided  in  the  city  of  Chicago.  The 
transactions  referred  to  occurred  there,  and  the 
negotiations  were  there  concluded,  and  the 
contract  and  purchase  were  consummated  in 
that  city,  and  the  plaintiff  claims  to  be  entitled 
to  the  usual  commissions  charged«and  received 
in  Chicago  for  such  services.  He  also  testified 
that  he  had  been  previously  engaged  in  the 
real-estate  business  in  Chicago,  as  an  agent, 
and  sold  and  exchanged  property  for  others  on 
commission;  and  the  transaction  in  question 
appears  clearly  enough  to  have  been  in  the 
line  of  his  regular  business  as  a  real-estate 
a^ent  or  broker.  In  this  connection  we  must 
observe  that  it  is  admitted  in  the  pleadings 
that  during  the  vear  1890.  and  prior  thereto, 
an  ordinance  of  the  city  of  Chicago,  enacted  in 
pursuance  of  a  statute  of  that  state,  was  in 
force,  which  provided  that  it  should  not  be 
lawful  for  any  person  to  exercise  within  that 
citv  the  business  of  real-estate  broker,  without 
a  license  therefor,  and  defined  a  "real -estate 
broker"  as  a  person  who,  for  commissions  or 
other  compensation,  is  engaged  in  the  selling 
of  or  in  negotiating  sales  of  real  estate  belong- 
ing to  others.  A  license  fee  of  $25  per  annum 
is  required  to  be  paid  by  such  broker,  and  any 


person  violating  the  provisions  of  the  ordinance 
Is  subject  to  a  penalty  of  not  less  than  $25, 
and  to  the  same  penalty  for  every  subsequent 
violation  thereof.  The  testimony  shows  that 
the  plaintiff  was  using  and  exercising  the  busi- 
ness of  a  real-estate  broker  in  the  cTty  of  Chi- 
cago during  the  time  in  question,  and  in  per- 
forming the  services  for  which  a  rccoveiy  is 
sought  m  this  action.  It  was  made  unlawful 
for  him  to  do  so  by  the  terms  of  the  ordinance 
referred  to.  It  was  not  at  all  material  that  the 
parties  for  whom  he  negotiated  a  sale  agreed 
to  take  property  in  St  Faul  in  payment  or  ex- 
change for  the  Chicago  property  of  which 
plaintiff  negotiated  a  sale,  and  for  which  be 
found  a  purchaser.  The  ordinance,  which  ia 
set  out  in  full  in  the  answer,  was  valid,  and 
the  case. as  presented  by  the  evidence  cleariy 
falls  within  it.  Braun  v.  Chicago,  110  HI.  187. 
It  has  the  force  of  law  within  the  city  of  Chi- 
cago. Bott  V.  Pratt,  83  Minn.  823,  53  Am. 
Rep.  47.  The  particular  transaction  in  ques- 
tion was  therefore  in  violation  of  law,  unless 
he  was  duly  licensed,  which  was  not  shown. 
On  the  contrary,  the  answer  alleges,  and  it 
stands  admitted,  for  want  of  a  reply,  that  the 
plaintiff  was  not  duly  licensed  as  a  broker. 
The  plaintiff  cannot,  therefore,  recover  his 
commissions.  BuatiiY.  Piekandi,  27  UL  App. 
270;  JohMon  v.  Hulingi,  108  Pa.  501,  49  Ana. 
Rep.  181;  Holt  v.  Qreen,  78  Pa.  198,  18  Am. 
Rep.  787.  Business  transactions,  in  violation 
of  law,  cannot  be  made  the  foundation  of  a 
valid  contract;  and  the  general  rule  is  that 
where  a  statute  makes  a  particular  business 
unlawful  generally,  or  for  unlicensed  persona^ 
any  contract  made  in  such  business  by  one  not 
authorized  is  void,  (Bishop,  Cont  ^^  471,  547; 
1  Pom.  Eq.  Jur.  §  402;)  and  the  contract  being 
void  where  it  was  made  and  to  be  performed, 
will  be  so  held  here.  (Bishop,  Cont.  §  1888.) 
The  case  was  properly  dismissed  upon  the  evi- 
dence. 
Order  aprtMd. 
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REPUBLK^AN  MOUNTAIN  SILVER 
MINES,  Limited. 


(. 


.Colo. 


.) 


*I«  Direetons  of  »  corporation  are  not 
entitled  to  compensation  for  their  servioes 
as  directors,  unless  such  compensation  is  pro- 
vided for  or  expreselF  sanctioned  by  the  charter. 

S«  If  a  director  renders  serricee  to  the 
corporation  clearly  ontside  of  his  dn- 
ties  as  a  director,  in  pursuance  of  an  antecedent 
appointmeot  or  employment  by  competeDt  cor- 
porate authority,— that  is,  in  pursuance  of  an 
express  contract  entered  into  In  grood  fultb,— 
and  the  servioes  be  such  us  the  company  may 

*Uead  notes  by  Elliott.  X 

Note.— For  nott  on  the  subject  of  the  rlg>bt  of  a 
Erector  of  a  corporation  to  compensation  for  his 
•erxices,  see  Ten  Evck  v.  Pontiuo,  0.8t  P.  A.  K.Co. 
<M:oh.)  3  L.  R.  A.  87». 
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lesraliy  oontraot  for,  he  may  recover  oompensa. 
tion  therefor. 


8.  Qosere.  whether  a  director  may 

cover  at  alt  npon  an  implied  contraett 

but,— i7e/d,  that  he  certainly  cannot  recover  com- 
pensation for  servioes  rendered  by  himself  to  his 
corporation  upon  an  Implied  contract,  unless  it 
be  established  by  a  clear  preponderance  of  the 
eyideooe— J^trst,  that  the  services  were  dearly 
outside  of  bis  ordinary  duties  as  a  director;  and« 
second,  thatthey  were  performed  under  circum- 
stances sufficient  to  show  that  It  was  well  under- 
stood by  the  proper  corporate  ofBcers  as  well  as 
himself  that  the  servioes  were  to  be  paid  fur  by 
the  corporation. 

(May  2,1882.) 

ERROR  to  the  District  Court  for  Clear  Creek 
County  to  review  a  judgment  of  non-suit 
in  an  action  brought  to  recover  compensation 
for  services  alleged  to  have  been  rendered  by 
plaintiff  as  managing  director  of  defendant 
corporation.    Affirmed. 


Sre  also  20  L.  R.  A.  100. 


1802. 


Browh  t.  Rkpublioan  Mountain  Silteb  Minbi, 
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Statement  by  Elliott,  J.: 

ActioD  against  a  mining  corporation  by  one 
of  its  directors  to  recover  compensation  as 
managiDg  director.  Judgment  of  nonsuit. 
From  the  record  it  appears  that  the  defendant 
below,  the  Kepublican  Mountain  Silver  Mines, 
Limited,  was  a  mining  corporation  organized 
iincier  the  laws  of  Great  Britain,  and  that  it 
was  engaged  in  the  business  of  mining  in  Clear 
Creek  county,  Colo.,  between  the  years  1880 
and  1890;  and,  further,  that  J.  Warren  Brown, 
plaintiff  below,  was  one  of  the  directors,  and 
also  the  managing  director,  of  said  company 
during  most  of  said  period.  The  plaintiff. 
Brown,  was  a  resident  of  Freehold,  N.  J.,  and 
had  his  place  of  business  iii  New  York  city. 
He  first  became  managing  director  of  the  de- 
fendant company  in  1882.  In  this  action  he 
cues  to  recover  the  sum  of  $15,000  as  the  value 
of  his  services  as  managing  director  for  the 
period  of  five  years  from  May,  1884.  He 
makes  no  claim  for  compensation  as  managing 
<lirector  for  the  period  prior  to  May,  1884,  but 
admits  that  he  received  his  share  of  the  £600 
per  annum  provided  for  the  directors.  He 
claims  that  he  did  not  do  as  much  for  the  com- 
pany as  managing  director  prior  to  1884  as  he 
did  afterwards.  He  bases  his  claim  to  com- 
pensatiou  for  the  five  vears  following  May, 
1884,  upon  the  ground  tliat  his  duties  as  man- 
aging director  were  equivalent  to  those  of 
general  superintendent;  that  he  exercised  the 
combined  powers  of  the  ooard  of  directors, 
though  subject  to  thr  board;  that  is,  that  he 
filled  the  place  of  mining  superintendent,  and, 
in  addition,  had  the  general  direction  of  the 
affairs  of  the  company.  The  evidence,  how- 
ever, shows  that  the  defendant  company  had 
a  mining  superintendent  residing  in  Clear 
Creek  county.  Colo.,  who  g^ve  special  atten- 
tion to  the  company's  business,  subject,  of 
<X)ur8e,  to  the  control  and  direction  of  the 
plaintiff  as  managing  director;  that  plaintiff 
generally  came  twice  a  year  to  Colorado  to 
look  after  the  business  of  the  company,  partic- 
ularlv  toeive  attention  to  certain  litigation; 
Chat  be  dia  this  prior  to  May,  1884,  as  well  as 
afterwards;  and  that  he  also  made  several  trips 
between  London  and  New  York  on  the  com- 
pany's business.  The  defendant  company  re- 
imbursed plaintiff  for  traveling  expenses,  and 
all  expenditures  of  money  made  by  him  in  be- 
half of  the  company,  so  that  this  suit  is  based 
entirely  upon  his  claim  for  compensation  for 
services  rendered  as  managing  director  during 
the  five  years  aforesaid.  Plamtiff  was  one  of 
(he  largest  stockholders  of  the  defendant  com- 
pany, owning  about  one  half  the  entire  stock, 
and  a  larger  amount  of  the  deferred  stock  than 
any  other  stockholder.  The  following  ex- 
tracts from  the  chaiter  of  the  defendant  com- 
pany were  in  force  during  the  period  covered 
bv  this  litigation:  "Sec.  88.  The  office  of  a 
director  shall  be  vacated  if  he  accepts  or  holds 
any  other  office  or  place  of  profit  under  the 
company,  except  that  of  managing  director, 
manager  or  agent  of  the  company,  or  of  a 
member  of  a  local  board  or  local  committee  of 
management.  .  .  .  Sec.  90.  ...  The  remu- 
neration of  the  directors  shall  be  a  sum  of  £600 
per  annum,  to  be  paid  out  of  the  profits  of  the 
company,  and  to  be  divided  amongst  them  as 
they  shall  determine.  The  said  remuneration 
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of  £600  to  be  increased  at  the  rate  of  £50  for 
every  two  per  cent  of  yearly  dividends  or 
bonus  paid  to  the  shareholders  after  the  first 
10  per  cent  per  annum;  provided,  always,  that 
the  said  remuneration  shall  not  begin  to  accrue 
until  the  company's  mines  are  being  worked 
at  a  profit.  Sec.  91.  If  any  director  shall  be 
called  upon  to  go  or  reside  abroad  on  the  com- 
pany's business,  or  otherwise  perform  extra 
services,  the  board  may  arrange  with  such 
director  for  such  special  remuneration  for 
such  services,  either  by  way  of  salary,  com- 
mission, or  the  pavment  of  a  stated  sum  of 
money,  as  they  shall  think  fit." 

Mewrt.  Morrison  ft  Filliaa,  for  plaintiff 
in  error: 

The  services  performed  by  plaintiff  were  not 
those  usually  performed  by  directors.  They 
were  the  active  superintending  of  the  opening 
up  of  a  large  and  valuable  mining  property, 
and  took  up,  practically,  the  entire  time  of  the 
plaintiff.  In  the  exact  language  of  the  Su- 
preme Court  of  the  United  States,  in  Fitzgerald 
<k  M.  Gonatr,  Co.  v.  Fitzgerald,  187  U.  S.  Ill, 
34 L.  ed.  618:  "The  character  of  all  these 
services  placed  them  outside  of  official  duties 
proper." 

In  Pew  V.  Fir$t  Nat,  Bank  in  Gloucester^ 
180  Mass.  895,  the  language  used  is:  '*  That 
the  defendant  is  liable  under  an  implied  prom- 
ise, if  the  services  were  valuable"  ana  "rendered 
under  such  circumstances  as  to  raise  the  fair 
presumption  that  the  parties  intended  and  un- 
derstood that  they  were  to  be  paid  for.  or  at 
least,  that  the  circumstances  were  su(;h  that  a 
;  reasonable  man,  in  the  same  .situation  with  the 
person  who  receives  and  is  benefited  by  them, 
would  and  ought  to  understand  that  compen- 
sation was  to  he  paid  for  them." 

Mr,  Charles  £•  G»st»  for  defendant  in 
error: 

A  director  or  officer  of  a  corporation,  in  the 
absence  of  a  by-law  fixing  his  compensation, 
or  of  an  express  agreement  to  pay  for  his  serv- 
ices, cannot  recover  the  value  of  them  on  a 
quantum  meruit.  The  rule  is  applicable  not 
only  to  directors,  but  to  all  officers,  however 
they  may  be  styled,  who  are  managers  for  the 
stockholders,  thus  holding  a  trust  relation  as 
distinguished  from  a  mere  agency.  The  rule 
originated  from  the  common-law  doctrine  of 
trusts  and  has  been  adhered  to  by  the  courts, 
first,  because  it  is  sound  in  principle,  and  sec- 
ond, because  public  policy  demands  its  enforce- 
ment for  the  protection  of  stockholders. 

See  Kilpatrick  v.  Penrose  Ferry  Bridge  Co,  49 
Pa. 118;  Accommodation  Loan  Amo.  v.  Stonemetz, 
29  Pa.  534;  Merrick  v.  Peru  Coal  Co,  61  111.  472; 
American  Cent.  R,  Co,  v.  Milee,  52  HI.  174; 
ijheeney  v.  iMfayette,  B.  d  M,  R.  Co.  68  111. 
570,  18  Am.  Rep.  584;  Holder  v.  Lafayette  B. 
d  M,  R.  Co,  71  HI.  106,  22  Am.  Rep.  89;  Illi- 
note  Linen  Co,  v.  Bough,  91  Ul.  63;  Citizens 
Nat.  Bank  v.  Elliott,  55  Iowa,  104;  Wood  v. 
Lost  Lake  db  C.  Mfg.  Co,  (Or.)  March  4,  1890; 
XJtiea  Ins.  Co.y,  Bloodgood,  4  Wend.  652;  Fort 
Scott  First  Nat.  Bank  v.  Brake,  29  Kan.  311; 
Martindale  v.  Wilson- Cast  Co.  184  Pa.  848; 
McAvityy,  Lincoln  Pulp  db  P.  Co.  82  Me.  504; 
Toponce  v.  Corrine  Mill.  C,  d  8.  Co,  (Utah) 
July  12,  1890;  Mather  v.  Eureka  Matcer  Co. 
118  N.  Y.  629;  EUis  ▼.  Ward  (lU.)  April  8, 
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1889;  EakiniY.  American  White  Bronee  Co. 
75  Mich.  668. 

Elliott*  J„  delivered  the  'opioion  of  the 
court: 

At  the  close  of  plain  tiff's  evideDoe  the  dis- 
trict court,  upon  defendant's  motion,  rendered 
a  judgment  of  nonsuit,  upon  the  ground  that 
plaintiff  had  failed  to  prove  a  sumcient  case 
for  the  jury.  Code,  §  166.  This  action  of 
the  court  is  assigned  for  error,  and  it  is  the 
only  matter  urced  in  argument  for  reversal. 
The  ground  of  defendant  s  motion  for  nonsuit 
was  that  there  could  be  no  recovery  in  the 
case,  since  there  was  no  evidence  of  an  express 
agreement  or  arrangement  between  the  plain- 
tiff, Brown,  and  the  defendant  company  by 
which  he  was  to  have  compensation  for  the 
services  sued  for.  The  doctrine  is  generally 
accepted  that  directors  of  a  corporation  are 
not  entitled  to  compensation  for  their  services 
as  directors  unless  such  compensation  is  pro- 
vided for  or  expressly  sanctioned  by  the  char- 
ter. Without  such  authority,  the  directors 
cannot  lawfully  vote  compensation  to  them- 
selves for  the  performance  of  their  ordinary 
duties,  nor  can  Ihey  accomplish  such  end  indi- 
rectly; as  by  designating  one  of  their  number 
'^managing  director,"  and  giving  him  a  salary 
for  the  performance  of  such  ordinary  duties  as 
are  devolved  by  the  charter  upon  the  board 
of  directors. 

If,  however,  a  director  renders  services  to 
the  corporation  clearly  outside  of  his  duties  as 
a  director,  in  pursuance  of  an  antecedent  ap- 
pointment or  employment  by  a  majority  of 
the  board,  and  the  services  be  such  as  the 
company  may  legally  contract  for:  he  may 
recover  compensation  therefor.  The  more 
stringent  rule  is  that,  to  justify  a  recovery  of 
compensation  under  such  circumstances,  the 
employment  must  be  by  express  contract,  as 
by  a  resolution  of  the  board  duly  adopted  and 
recorded  before  the  services  are  rendered,  or 
by  other  equally  competent  and  definite  evi- 
dence. 8ome  modern  decisions  announce  a 
more  liberal  rule,  to  the  effect  that  for  serv- 
ices rendered  by  a  director,  not  embraced  in 
his  ordinary  duties  as  such,  his  employment 
by  the  corporation,  and  its  promise  to  pay 
therefor,  may  be  implied  or  inferred  from  the 
facts  and  circumstances  of  the  case,  thus  al- 
lowing a  recovery  as  upon  a  quantum  meruit. 
There  are  many  reasons  for  adhering  to  the 
more  siringent  rule.  Ordinarily  the  directors 
of  a  corporation  are  intrusted  with  extensive 
powers  in  the  management  of  its  affairs.  They 
occupy  positions  of  trust  and  confidence  with 
reference  to  the  corporate  body  and  its  stock- 
holders. The  relation  is  of  a  fiduciary  char- 
acter. Hence  in  the  performance  of  their 
duties  as  representatives  of  the  corporation, 
especially  in  matters  where  their  individual 
interests  are  also  concerned,  the  law  exacts  of 
them  the  utmost  good  faith  and  fair  dealing. 
But,  even  if  the  more  liberal  rule  may  be  re- 
torted to  in  some  cases,  it  certainly  should  be 
held  that  a  director  cannot  recover  compensa- 
tion for  services  rendered  by  himself  to  his 
corporation  upon  an  implied  contract,  unless 
it  be  established  by  a  clear  preponderance  of 
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the  evidence — First,  that  the  services  were 
clearly  outside  his  ordinary  duties  as  a. direct- 
or; and,  eecond,  that  they  were  performed  un- 
der circumstances  sufficient  to  show  t^at  it 
was  well  understood  by  the  proper  oorporaie 
officers  as  well  as  himself  that  the  servicea 
were  to  be  paid  for  by  the  corporation.  1  Mo- 
rawetz,  Priv.  Corp.  ^S  508.  616;  2  Waterman. 
Corp.  ^  265;  Taylor,  Corp.  ^§  612,  646,  647; 
Loan  Aseociation  v.  Stanemetst,  29  Pa.  535;  Kil- 
Patrick  v.  Penrose  F.  Bridge  Co.  49  Pa,  118; 
Marti ndale  v.  WiUon-Caee  Co,  134  Pa.  348; 
Cheeney  v.  LqfayetU,  B.  dh  M.  R.  Co.  68  IlL 
570,  28  Ahl  Rep.  584;  Utica  Ins,  Co,  v.  Blood 
good,  4  Wend.  652;  Mather  y.  Eureka  Mower 
Co.  118  N.  Y.  629;  McAvity  v.  Lincoln  Pulp 
A  P.  Co,  82  Me.  504;  EakiTie  v.  American  White 
Bronze  Co.  75  Mich.  568;  Citiune  Nat,  Bank 
V.  Elliott,  55  Iowa,  104;  Pew  v.  First  Nat, 
Bank  in  Oloucester,  180  Mass.  895;  Fitzgerald 
d  M.  Const,  Co.  V.  Fitzgerald,  137  U.  S.  98.  34 
L.  ed.  608;  Ten  Euck  v.  Pontiac,  0,  db  P.  A. 
R.  Co,  74  Mich.  226,  8  L.  R  A.  378. 

It  is  unnecessary  in  this  case  to  decide  which 
of  the  rules  above  stated  is  to  be  preferred. 
The  ruling  of  the  trial  court,  to  the  effect  that 
the  plaintiff's  evidence  did  not  prove  a  suffi- 
cient case  for  the  jury,  was,  in  our  opinion, 
correct,  according  to  either  rule.  The  char- 
ter, as  offered  in  evidence,  does  not  provide  in 
terms  that  the  services  of  a  manaieing  director 
shall  be  remunerated.  The  plaintiff  does  not 
base  his  claim  upoA  the  contingencies  specified 
in  section  90  of  the  charter;  and  there  is  no- 
evidence  that  the  board  made  any  arrangement 
with  plaintiff  for  his  special  remuneration,  aa 
indicated  b^  section  91.  It  is  not  contended 
that  the  evidence  shows  an  express  contract 
by  the  defendant  company  to  pay  plaintiff  for 
his  services  as  director  or  as  managing  direct- 
or. It  is  conceded  that  plaintiff  was  not  en- 
titled to  compensation  as  managing  director 
prior  to  May,  1884,  though  he  held  that  posi- 
tion durinff  1882,  and  continuously  thereafter^ 
until  the  bringing  of  this  action.  It  ia  ad- 
mitted that  plaintiff  was  reimbursed  for  hia 
traveling  expenses,  and  for  all  expenditures  of 
money  out  of  pocket  made  in  the  service  of 
the  company.  He  was  a  member  of  the  board 
of  directors,  and  attended  their  meetings,  dur- 
ing the  five  years  for  which  he  now  claims 
compensation,  and  yet  no  agreement  or  ar- 
rangement was  entered  into  in  respect  to  such 
compensation.  The  evidence  may,  perhaps^ 
show  that  he  gave  more  attention  to  the  busi- 
ness of  the  corporation  after  May,  1884,  than 
before  that  time;  but  it  does  not  show  that  the 
character  of  his  duties  as  managing  director 
were  essentially  different  from  and  after  that 
date,  nor  that  be  at  any  time  rendered  services 
for  the  defendant  company  clearly  outside  of 
the  proper  duties  of  a  director  or  of  the  board 
of  directors.  From  all  the  facts  and  circum- 
stances shown  in  evidence,  it  is  clear  that  the 
jury  would  not  have  been  justified  in  sustaining 
his  claim  to  recover  in  the  action  upon  the 
basis  of  an  implied  contract,  even  if  such  basia 
were  to  be  held  sufficient  in  law. 

Thejud^nentof  nonsuit  toas  tAertfors proper^ 
and  must  be  affirmed. 


iwa. 


IIjLhtoib  Watch  Case  Co.  y.  Fbabsov. 
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nxmblS  watch  case  CO.,  Petitioner, 

V. 

Isaac   N.  PEARSON,  Secretary  of  State, 

et  al. 


(. 


.HL. 


.) 


1.  A  lieeniM  to  fbrm  a  eorporatlon  under 
a  eertain  name  issned  by  the  secretary 
of  state  ^▼essneh  oorporation  the 
ri^ht  to  that  name  as  amUnst  an  already  ex- 
tstiofir  corporation  havlDff  a  different  name  which 
has  passed  a  resolution  and  eriven  notices  for  a 
meetlnir  to  vote  on  a  change  of  its  name  to  that 
selected  by  the  new  corporation,  at  least  where 
its  promoters  did  not  know  at  the  time  of  their 
license  of  the  proposed  change. 

8«  The  secretary  of  state  cannot  revoke 
a  Ucense  to  form  a  corporation  under  a 
certain  name  merely  because  another  oorporation 
before  the  license  was  issued  had  called  a  meet- 
lnir to  vote  on  the  question  of  adopting  such 
name  instead  of  that  wbich  it  then  had. 

8.  A  writ  of  mandamus  will  not  be  is- 
sued to  compel  the  secretary  of  state 
toreceiweand  file  a  eertilleate  of  the 

Tote  of  a  oorporation  to  change  its  name  as  pro- 
Tided  by  statute  where  this  would  result  in  the 
use  of  the  same  name  by  two  corporations  with 
a  poesible  conflict  of  interests  and  litigation  un- 
der statutes  which  show  an  intention  to  prevent 
the  use  of  the  same  name  by  two  or  more  oorpo- 
mtioDS. 

(March  M,  1802.) 

PETITION  for  a  writ  of  mandanms  to  com- 
pel the  secretary  of  state  to  receive  and 
file  in  his  of9ce  a  notice  of  change  of  name  of 
the  corporation  petitioner,  and  also  to  compel 
him  to  revoke  a  license  which  he  bad  issued  to 
certain  other  persons  authorizing  them  to 
organize  a  oorporation  under  the  name  which 
peiiiioner  desired  to  adopt.     Writ  denied. 

The  facts  are  stated  in  the  opinion. 

Me89n.  GriAn  ft  Wile  for  peiitioner. 

Messrs.  W.  H.  ft  J.  H«  Moore  ft  Pnr- 
cell  for  respondents. 


_         iv,  Ch,  J.,  delirered  the  opinion 
of  the  court: 

This  is  a  petition  for  mandamus,  filed  in  this 
court  on  January  10,  1891,  by  the  Illinois 
Watch  Case  Company,  against  the  secretair 
of  (tate,  alleging,  in  substance,  that,  while  it 
waa  engaged   in   taking  such   steps  for  the 


change  of  its  name  to  the  "Elgin  Watch  Case 
Company,"  as  required  by  the  statutes  of  this 
slate,  certain  persons,  to  wit,  John  M.  Cutter, 
J.  H.  Moore,  and  J.  A.  McCormick,  made  and 
filed  with  the  secretary  of  state  a  statement, 
under  the  Corporation  Law  of  this  state,  for 
the  purpose  of  forming  a  corporation  by  the 
name  of  the  "Elgin  Watch  Case  Company." 
and  obtained  a  license  to  them  as  commis- 
sioners to  open  books  for  subscription  to  the 
capital  stock  of  the  "Elgin  Watch  Case  Com- 
pany," and  that  the  petitioner,  having  done 
all  that  was  required  by  law  to  change  its 
name  and  adopt  the  name  of  the  "Elgin  Watch 
Case  Company,"  is  injured  and  wronged  by 
the  efforts  maae  by  such  persons,  and  others 
subscribing  for  said  stock,  to  organize  a  cor- 
poration under  the  same  name.  The  prayer 
of  the  petition  is  that  the  secretary  of  state  be 
commanded  to  file  in  his  office  the  certificate 
theretofore  presented  to  him,  of  the  vote  of  the 
stockholders  of  the  petitioner  in  favor  of  such 
change  of  name,  and  also  that  the  secretary 
of  state  be  reqiiired  to  revoke  the  license  so  is- 
sued, to  open  Dooks  of  sul>scription  to  the  cap 
ital  stock  of  a  corporation  to  be  called  the 
"Elgin  Watch  Case  Company."  The  secre- 
tary of  state  filed  bis  answer  to  the  petition, 
and  afterwards,  upon  motion  and  by  stipula* 
tion,  the  said  Cutter,  Moore,  and  McCormick, 
and  Walter  T.  Thompson,  Albert  J.  Perry, 
and  Will  J.  Vincent,  were  made  defendants  to 
the  proceeding,  all  of  whom,  except  the  said 
Moore,  were  subscribers  to  the  stock  of  the  pro- 
posed pew  corporation.  ^The  new  defendants 
thus  brought  in  have  filed  a  general  demurrer 
to  the  petition. 

The  question  presented  is  whether  the  peti- 
tioner has  the  better  right  to  the  use  of  the 
name  "Elgin  Watch  Case  Company,"  by 
reason  of  the  steps  taken  by  it  to  change  its 
name,  or  whether  the  defendants,  who  are  the 
proposers  of  the  new  corporation  and  sub- 
scribers to  its  capita]  stock,  have  the  better  right 
to  the  use  of  sala  name,  by  reason  of  the  license 
issued,  and  of  the  proceedings  had  under  the 
license.  Such  of  tne  facts  setup  in  the  plead- 
ings as  are  material  in  the  coosioeration  of  the 
question  thus  presented  will  be  recited.  The 
steps  taken  by  the  petitioner  to  effect  the 
change  of  its  name  were  in  accordance  with 
the  requirements  of  the  Act  of  March  26,  1872, 
providing  for  changing  the  names  of  incor- 
porated companies,  anaof  the  Act  of  June  14, 
1887,  amending  section  1  thereof,  and  of  the 


KOTB.— UnUmited  multfplicatiou  of  oorporations 
in  recent  years  has  already  given  rise  to  frequent 
conflicts  In  respect  to  names.  So  far  as  the  change 
of  a  name  of  a  corporation  does  not  interfere  with 
the  enjoyment  by  another  corpooation  of  its 
Dame,  it  is  manifestly  a  matter  of  statutory  reffu- 
lation,  but  when  the  anumption  of  a  name  either 
on  organization  or  by  subsequent  chan^  of  name 
is  likely  to  injure  another  corporation  having  a 
simUar  name,  the  courts  apply  substantially  the 
same  rales  that  ffovem  in  respect  to  the  conflict  of 
trade-names  of  individuals  or  partnerships. 

For  the  name  of  a  business  establishment  as  part 
of  the  good- will  of  the  business,  see  noU  to  Yon- 
derbank  v.  SchmiU  (La.)  IS  L.  R.  A.  462. 
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For  the  acquisition  and  use  of  a  name  by  an  in- 
dividual, see  note  to  Laflin  &  B.  P.  Co.  v.  Steytlcr 
(Pa.)HL.R.A.(»0. 

See  also,  as  to  the  doctrine  of  idem  sotums,  noU 
to  Veasey  v.  Brigman  (Ala.)  18  L.  R.  A.  641. 

As  to  the  conclusiveness  of  the  decision  of  an  of- 
ficer who  issues  a  certificate  to  a  corporation  aUow- 
InflT  it  to  use  a  certain  name,  see  American  Order 
of  8.a  v.MerrUi^BIfcB.  A.8aO,lSlMas8.  668. 

For  a  restriction  by  statute  on  the  um  by  foreign 
corporations  of  names  similar  to  thtise  of  domes- 
tic corporations,  see  International  Trust  (X).  v.  In- 
ternationa] L.&T.CO.10L.  R.A.768,  168 

m 


See  also  20  L.  R.  A.  272. 
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Act  of  JuDe  6,  18S9,  amendiDg  sections  1,  8,  4, 
and  7  thereof.  1  StaT  &  C.  Stat.  p.  624;  Laws 
1B87,  p.  132;  Laws  1889,  p.  95.  On  January 
18,  1890,  the  directors  of  the  Illinois  WatcQ 
Case  Company  passed  a  resolution  expressing 
a  desire  to  change  the  name  to  the  "Elgin 
Watch  Case  Company,*'  calling  a  special  meet- 
ing of  the  stockholders  for  February  24,  1890. 
and  providing  for  the  giving  of  notices  of  such 
meeting  to  the  stockholders  in  person  or  by 
mail,  and  by  publication.  On  January  20, 
1890,  notices  were  mailed .  to  all  the  stock- 
holders of  the  meeting  to  be  held  on  February 
24,  1890,  to  vote  upon  the  question  of  the 
chance  of  the  name.  General  notice  of  such 
meeting  and  its  object  was  published  for  three 
successive  weeks  in  a  Chicago  newspaper,  to 
wit,  on  January  21  and  28  and  February  4, 
1890;  on  February  24,  1890,  a  meeting  of  all 
the  stockholders  was  held  at  the  company's 
place  of  business  in  Chicago  pursuant  to  the 
notice,  and  a  resolution  that  the  name  be 
changed  as  above  was  adopted,  all  the  stock- 
holders voting  for  it  in  the  mode  required  by 
the  statute.  The  statutory  certificate  of  the 
vote,  verified  by  the  affidavit  of  the  president 
and  under  the  seal  of  the  corporation,  was  filed 
in  the  recorder's  office  of  Cook  county.  On 
May  24,  1890,  a  like  certificate  was  presented 
to  the  secretary  of  state  at  his  office  in  Spring- 
field, with  a  tender  of  the  legal  fee  for  filing 
the  same,  and  a  demand  was  then  and  there 
made  upon  him  that  he  file  the  same,  but  he 
refused  lo  receive  and  file  said  certificate.  It 
is  alleged  in  the  petition  that  petitioner  has 
been  prevented  from  making  the  further  pub- 
lication required  by  section  6  of  said  Act  of 
1872,  by  reason  of  such  refusal  of  the  secretary 
of  state.  On  Januuy  80,  1890,  said  Cutter, 
Moore,  and  McCormick  filed  with  the  secretary 
of  state  the  statement  above  mentioned,  in 
accordance  with  section  2  of  the  Act  of  April 
18,  1872,  concerning  corporations,  for  the  pur- 
pose of  forming  a  corporation  for  pecuniary 
profit  under  the  name  of  the  "Elgin  Watch 
Case  Company,"  with  a  capital  stock  of 
$10,000,  and  having  its  principal  office  in 
Chicago;  and  thereupon,  on  the  same  day,  the 
secretary  of  state  issued  the  license  above'  men- 
tioned, to  open  books  of  subscnption  to  the 
capital  stock  of  said  company.  The  secretary 
alleges  in  his  answer  that,  when  he  issued  the 
license,  no  notice  had  been  filed  in  bis  office 
of  the  proposed  change  of  name  of  the  peti- 
tioner, and  that  he  had  no  notice  of  such 
proposed  change  until  he  received  a  letter 
dated  May  7,  1890,  from  one  of  petitioner's 
attorneys,  inclosing  a  certificate  of  the  vote  of 
the  stockholders  of  the  petitioner  **  in  favor  of 
such  change,"  and  that  he  "  then  refused  to 
permit  the  petitioner  to  file  said  certificate 
.  .  .  solely  because  the  name  had  been  appro- 
priated by  other  persons  for  another  company." 
The  petition  alleges  that  no  organization  of 
any  corporation  under  said  license  had  been 
completed  when  the  stockholders  of  the  peti- 
tioner adopted  a  resolution  for  the  change  of 
name,  on  February  24,  1890,  and  that,  when 
petitioner  demanded  of  the  secretary  that  he 
file  the  certificate  of  the  vote  upon  said  resolu- 
tion, it  *also  demanded  of  him  that  he  revoke 
the  license  so  issued  by  him,  to  open  books  of 
Fub<^cription,   both  of  which  demands  were 
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refused.  Accordingly,  on  June  7, 1890,  the 
petitioner  served  upon  the  secretary  a  writteo 
notice  that  it  had  taken  all  the  preliminary 
steps  required  by  law  to  change  its  name,  and 
that  it  claimed  the  exclusive  r^bt  to  the  name 
of  the  "Elgin  Watch  Case  Company;"  and 
in  which  notice  the  secretary  was  notified  not 
to  issue  to  any  other  persons  or  **  concern  "  any 
final  certificate  of  the  organization  of  any  other 
incorporation  by  that  name.  On  September 
10,  1890,  Cutter  and  McCormick  offered  to  file 
in  the  secretary's  office  their  report,  as  com- 
missioners acting  under  said  license,  showing 
that  the  stock  had  been  fully  subscribed  for, 
and  that  after  the  giving  of  the  ten  days* 
notice  required  by  law  a  meeting  of  the  sub- 
scribers had  been  held  on  September  5,  1890, 
and  certain  persons  bad  been  elected  as  di- 
rectors. The  petition  alleges  that  the  secretary 
refused  to  file  said  report  or  to  issue  a  final 
certificate  of  organization.  Id  his  answer, 
however,  he  alleges  thai  the  commissionera 
filed  their  report,  but  that,  being  in  doubt  as 
to  the  rights  of  the  parties,  he  has  delayed  the 
issuance  of  the  final  certificate,  and  he  "  sub- 
mits that  he  had  no  authority  to  revoke  the 
license,  .  .  .  and  had  no  authority  to  file  the 
certificate  of  change  of  name  of  petitioner,  as 
demanded,  or  to  issue  any  certificate  of  such 
change."  The  petition  alleges  that  the  peti- 
tioner, the  Illinois  Watch  Case  Company,  was 
organized  under  the  laws  of  Illinois  on  No- 
vember 27,  1888;  that  its  principal  office  was 
located  in  Chicago;  that  its  manufacture  of 
watches  was  carried  on  in  Chicago  until  May 
20,  1890.  when  its  factory  was  removed  to 
Elgin,  in  Kane  county,  in  pursuance  of  plans 
which  were  matured  in  January,  1890.  The 
petition  also  alleges  that  ail  the  defendants  who 
demur  to  the  petition  "  had  actual  knowledge 
that  your  petitioner  had  taken  each  of  tEe 
steps  and  had  done  each  of  the  acts  hereinbefore 
set  out  for  changing  the  corporate  name," 
"  long  before,  at  the  time  of,  and  since  their 
alleg^  subscription,"  and  at  the  time  of  the 
offer  to  file  said  report  of  the  commissioners. 
It  would  appear  that  the  subscription  to  the 
stock  had  not  been  completed  until  about  ten 
days  before  September  5,  1890.  The  petition 
does  not  state  at  what  time  before  such  sub-  ■ 
scription  the  said  defendants  had  or  acquired 
their  knowledge  of  petitioner's  acts  for  the  ' 
change  of  its  name.  The  petition  contains  no 
averment,  and  therefore  the  demurrer  thereto 
does  not  admit,  that  the  defendants  had  any 
notice  or  knowledge  on  January  80,  1890, 
when  they  applied  for  and  obtained  the  license 
aforesaid,  of  any  of  the  steps  theretofore  taken 
by  petitioner  for  the  change  of  its  name. 

Section  1  of  the  Act  of  March  26,  1872, 
after  providing  that,  whenever  the  board  of 
directors  of  any  corporation  existing  under 
the  laws  of  this  state  may  desire  to  change  the 
name,  they  may  call  a  special  meeting  of  the 
stockholders  to  vote  upon  the  question  of  such 
change  of  name,  contains  the  following  pro- 
viso: "  Provided  that,  in  changing  the  name 
of  any  corporation  under  the  provisions  hereof, 
no  name  shall  be  assumed  or  adopted  by  any 
corporation  similar  to,  or  liable  to  be  mistaken 
for,  the  name  of  any  other  corporation  or- 
ganized under  the  laws  of  this  state,  without 
the  consent  of  such  other  corporation." 
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tioD  2  of  tbe  Act  of  April  18,  1872,  after 
providing  that  persons  proposing  to  form  a 
corporation  sball  make,  acknowledge,  and  file 
with  tbe  secretary  of  state  a  statement "  setting 
foith  tbe  name  of  tbe  proposed  corporation/' 
and  tbe  other  matters  tlierein  specified,  closes 
as  follows:  "The  secretary  of  state  sball 
thereupon  issae  to  such  persons  a  license  as 
oommissioners  to  open  books  for  subscription 
to  the  capital  stock  of  such  corporation  at 
such  times  and  places  as  they  may  determine, 
but  no  license  shall  be  issued  to  two  companies 
of  the  same  name."  1  Starr  A  C.  Stat  p.  610; 
Aey.  Stat.  1891,  chap.  82,  g  2.  Although  tbe 
first  of  the  above  named  Acts  went  into  force 
on  the  day  of  its  passage,  and  the  second  not 
until  July  1»  1872,  yet  tley  were  both  passed 
at  the  same  session  of  the  Legislature;  and,  so 
far  as  any  of  their  provisions  relate  to  the 
same  subject-matter,  they  may  be  construed 
together.  Thus  construed,  they  plainly  indi- 
cate that  the  intention  of  the  Legislature  was 
to  prevent,  if  possible,  any  two  or  more  cor- 
porationa,  doing  business  under  tbe  laws  of 
this  state,  from  making  use  of  the  same  name. 
Tbe  steps  required  to  be  taken  to  secure  a 
change  of  name  must  be  taken  by  the  corpora- 
tion Itself.  Proceedings  for  the  change  are  to 
be  begun  when  the  directors  desire  it.  The 
directors  call  tbe  special  meeting  of  the  stock- 
holders to  vote  upon  tbe  change  and  give  tbe 
notices  of  sudi  meeting.  The  stockholders, 
by  their  vote,  adopt  or  reject  the  proposed 
change.  Tbe  certificate  of  the  vote  must  be 
verified  by  the  a£Qdavit  of  the  president,  and 
must  be  under  the  seal  of  the  corporation, 
and  must  be  filed  by  tbe  corporation  in  the 
offices  of  tbe  secretary  of  state  and  of  the 
recorder  of  the  county  where  the  priocipfd 
business  office  is  located.  ''Upon  tbe  filing 
of  such  certificate  the  change  proposed  and 
voted  for  at  such  meeting  as  to  name  .  .  . 
shall  be  and  is  hereby  declared  accomplished." 
The  corporation  upon  filing  such  certificate 
aball  cause  a  notice  of  such  change  to  be 

gublisbed  for  three  successive  weeks.  There 
I  nothing  necessary  to  be  done  to  change  the 
name  of  the  corporation,  which  cannot  be 
done  without  the  aid  or  co  operation  of  the 
state,  or  of  any  of  its  officials,  unless  the 
secretary  of  state  has  tbe  right  to  refuse  to 
receive  the  certificate  of  tbe  vote  of  the  stock- 
holders, or  to  refuse  to  permit  it  to  be  filed  in 
his  office,  when  be  knows  that  tbe  new  name 
is  the  name  of  a  corporation  already  existing 
or  in  process  of  organization.  On  the  other 
band,  theproceedingsnecessary  for  tbe  forma- 
tion of  the  corporation  cannot  be  carried  on 
or  completed  without  the  aid  of  the  state, 
acting  through  its  secretary.  The  secretary 
of  sute  must  issue  tbe  license  and  the  final 
certificate  of  complete  organization.  When 
there  is  a  change  of  name  tbe  stockholders 
must  see  to  it  that  the  new  name  adopted  by 
them  is  not  similar  to.  or  liable  to  be  mistaken 
for.  tbe  name  of  any  other  corporation  or- 
ganized under  the  laws  of  the  state.  When  a 
new  corporation  is  formed  the  secretary  of 
state  must  see  to  it  that  a  license  is  not  issued 
to  two  corporations  having  the  same  name. 
The  duty  of  avoiding  the  use  of  the  same 
name  by  two  corporations  is  imposed  by  both 
of  the  foregoing  Acta.    The  principal  act  in 
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effecting  a  change  of  name  is  tbe  vote  of  the 
stockholders  in  adopting  the  new  name.  If 
they  are  forbidden  to  adopt  a  name  similar  to 
that  of  any  other  corporation  organized  under 
the  laws  of  tbe  state,  it  must  follow  that  they 
should  take  steps  to  ascertain  whether  any 
other  corporation  in  the  state  bears  the  name 
which  they  propose  to  take,  or  a  name  similar 
thereto.  The  prohibition  against  the  adoption 
of  a  name  already  in  use  involves  and  implies 
tbe  duty  of  ascertaining  whether  such  name 
is  already  In  use.  Such  fact  can  be  learned 
by  inquiry  at  tbe  office  of  the  secretary  of 
state.  The  records  of  the  recorder's  office  of 
a  particular  county  may  show  the  names  of 
corporations  whose  principal  office  is  in  that 
county,  but  tbe  records  of  the  office  of  the 
secretary^  of  state  will  show  the  names  of  the 
corporations  organized  under  tbe  general  stale 
law,  whether  their  principal  office  be  in  one 
county  or  another.  If  when  the  stockholders 
of  petitioner  met,  on  February  24,  1890,  to 
vote  to  change  the  name,  they  had  applied  to 
the  secretary  of  state  for  information,  they 
would  have  learned  that  theretofore,  to  wit, 
on  January  80,  1890,  application  had  been 
made  to  form  a  new  corporation,  having  tbo 
name  of  **  Elgin  Watch  Case  Company."  Not 
only  is  it  true  that  the  petition  in  this  case 
does  not  charge  the  proposers  of  the  new 
corporation  with  having  notice  on  January  80 
of  the  resolution  adopted  by  petitioner's  di- 
rectors on  January  18,  or  with  having  knowl- 
edge of  the  notices  given  by  the  directors  for 
the  meeting  of  February  24,  but  it  is  also  true 
that  the  notices  which  section  2  of  the  Act  of 
March  26,  1872,  requires  to  be  delivered  or 
mailed,  and  the  general  notice  which  that 
section  requires  to  be  published,  were  intended 
as  notice  to  the  stockholders  of  the  meeting, 
and  that  such  published  notice  was  not  intended 
to  be  a  notice  to  the  general  public  of  a  desire 
to  chanj^  the  name.  The  notice  of  the  change 
which  IS  required  to  be  given  to  the  public  is 
the  notice  provided  for  in  section  5,  to  be 
published  after  the  filing  of  tbe  certificate  of 
the  vote.  Up  to  January  80,  petitioner  had 
done  nothing  to  effect  the  change  in  its  name, 
except  that  the  directors  passed  a  resolution 
on  the  18th  to  call  a  meeting  of  the  stock- 
holders for  February  24,  and  mailed  notices 
of  such  meeting  to  the  stockholders  on  January 
20,  and  published  notice  thereof  on  January 
21  and  January  28.  We  do  not  think  that 
the  adoption  of  such  resolution  and  the  giving 
of  such  notices  gave  the  petitioner  an  exclusive 
right  to  tbe  use  of  the  proposed  name. 

As  the  law  forbids  the  adoption  of  a  name 
similar  to  that  of  '*  any  other  corporation  or- 
ganized under  tbe  laws  of  this  state  without 
tbe  consent  of  such  other  corporation,"  it  is 
said  that  the  new  corporation  of  the  defendants 
cannot  be  embraced  within  tbe  meaning  of  tbe 
law,  t)ecause  it  had  not  been  fully  organized 
when  petitioner  completed  tbe  st 'ps  neressary 
tochan^  its  name,  but  meieiy  bad  a  license 
at  that  time  to  open  books  of  subscription;  and 
that,  therefore;  its  consent  to  tbe  use  of  the 
name  could  not  be  obtained.  Tbe  name  of 
another  corporation  cannot  be  adopted  without 
tbe  consent  of  the  latter,  and  it  can  make  no 
difference  whether  the  failure  to  obtain  that 
consent  arises  from  refusal^  to  give  it  or  from 
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the  inability  to  give  It.  It  is  true  that  a  strict 
ooDStructioD  of  the  statute  Tvould  limit  its 
language  to  "organized"  corporations.  But 
ve  think  the  phraseology  should  be  construed 
to  include  corporations  so  far  advanced  in  the 
process  of  organization  as  to  have  secured  the 
issuance  of  a  license.  When  the  proposers  of 
the  corporation  have  obtained  a  license,  they 
have  called  into  exercise  the  power  of  the  state, 
which  alone  can  give  being  to  a  corporation. 
XJuder  the  license,  subscriptions  to  the  stock 
may  be  taken,  directors  may  be  elected,  and 
two  years  are  allowed  for  organizing  and  pro- 
ceeding to  business.  The  law  nowhere  con- 
fers upon  the  secretary  of  state  the  power  to 
revoke  the  license  except  for  failure  to  organ- 
ize and  proceed  to  business  within  two  years 
from  the  date  of  such  license.  During  the 
two  years  the  license  is  authority  for  taking 
tbe  steps  authorized  by  the  law,  and  cannot  be 
revoked.  The  sole  ground  upon  which  it  is 
claimed  that  the  secretary  should  be  required 
to  revoke  the  license  in  the  present  case  is  that 
before  its  issuance  the  directors  of  petitioner 
desired  to  chancre  petitioner's  name,  and  had 
notified  its  stockholders  to  meet  and  vote  uix)n 
the  question  of  such  change.  The  ground  al- 
leged is  wholly  insufScient.  We  are  therefore 
of  the  opinion  that  a  mandamus  directing  a 
revocation  of  the  license  should  not  be  granted. 
It  has  been  held  that  a  writ  of  mandamus 
may  be  issued  for  a  part  of  the  relief  asked. 
People  V.  Secretary  of  State,  68  111.  90;  Beople 
V.  Lipmncott,  72  HI.  678.  The  petition  here  is 
not  only  for  a  revocation  of  the  license;  but  to 
compel  the  secretary  of  state  to  receive  and  file 
in  his  office  the  certificate  of  the  vote  by  peti- 
tioner's stockholders  to  change  its  name,  aa 
provided  for  in  section  4  of  the  Act  of  March 
26,  1872.  Upon  this  branch  of  the  case  we 
have  had  more  difficulty  in  reaching  a  conclu- 
sion. If  said  section  be  considcTra  by  itsdf, 
it  would  seem  that  the  filing  of  the  certificate 
of  change  of  name  was  a  mere  ministerial  act, 
and  that  the  secretary  of  state  had  no  discre- 
tion in  the  matter  of  allowing  it  to  be  filed. 
But  we  are  inclined  to  the  view  that  section  4 
should  be  construed  in  connection  with  section 
2  of  the  Corporation  Act  By  the  latter  the 
secretary  of  state  is  clothed  with  the  discre- 
tionary power  of  refusing  a  license  to  two  cor- 
porations of  the  same  name.  If,  after  he  had 
granted  a  license  for  the  formation  of  a  cor- 


poration by  a  certain  name,  be  should  suffer  an 
existing  corporation  to  file  a  certificate  showing 
its  adoption  of  that  same  name,  he  would 
thereby  be  consenting  to  the  existence  of  two 
corporations  in  the  state  of  the  same  name. 
This  would  be  a  violation  of  the  spirit  if  not 
the  letter  of  the  statutes.  As  in  the  present 
case  the  license  to  form  the  Elgin  Watch  Case 
Company  was  irrevocable,  the  only  way  to 
give  effect  to  the  intention  of  the  Legislature 
that  two  corporations  by  the  name  of  the  "£1- 
ffin  Watch  Case  Company  "  should  not  be  al- 
lowed to  do  business  in  the  state,  would  be  to 
refuse  to  allow  petitioner's  certificate  of  change 
of  name  to  be  filed.  But,  whether  the  sec- 
retary bad  or  had  not  the  discretion  to  refuse 
to  permit  the  certificate  of  chanf^e  to  be  filed, 
the  fact  remains  that  he  did  so  refuse;  and  tbe 
question  before  us  is  whether  we  shall  grant  a 
writ  of  mandamus  to  compel  him  to  permit  it 
to  be  filed.  The  exercise  of  the  power  to  grant 
the  writ  "  rests  to  a  considerable  extent  in  the 
sound  discretion  of  the  court,  subject  always 
to  the  well-settled  principles  which  have  been 
established  by  the  courts  or  fixed  by  legislative 
enactment"  High,  Extr.  Legal  Rem.  §9. 
"  Its  issue  is  discretionary  with  the  court,  act- 
ing upon  existing  facts,  and  viewing  the  whole 
case  with  due  regard  to  the  consequences  of 
its  action."  People  v.  Eetchum,  72  111.  212. 
The  writ  is  not  granted  as  a  matter  of  absolute 
right,  and  where  it  can  be  seen  that  it  cannot 
accomplish  any  good  purpose,  or  that  it  will 
fail  to  have  a  beneficial  effect,  it  will  be  denied. 
Oristman  v.  PiBck,  90  Bl.  150;  People  y.  Lteb, 
85  111.  484. 

The  consequence  of  granting  the  writ  hero 
will  be  that  two  corporations  of  the  same  name 
will  be  doing  business  in  the  state,  and  a  con- 
flict of  interests  and  litigation  in  a  different 
form  from  that  now  pending  may  result  here- 
after. The  writ  is  never  granted  in  doubtful 
cases,  or  unless  the  party  asking  it  has  a  clear 
right  High,  Extr.  Legal  Rem.  §9.  Such 
doubt  exists  in  the  case  at  bar,  and  the  peti- 
tioner has  not  a  clear  right  to  the  relief  asked, 
by  reason  of  its  failure  to  apply  to  the 
secretary  of  state  for  information,  or  to  no- 
tify him  in  any  way  before  January  80,  1890, 
of  its  intention  to  change  its  name. 

For  the  reasons  here  stated,  the  writ  wiU  b$ 
denied. 

Rehearing  denied. 
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1.  The  I<efflslatiire  luui  no  power  to  di- 
vide a  county  in  the  apportionment  of 
dLitrlcts  tor  the  election  of  represen- 

NoT«.~For  other  reoent  deoJaionB  as  to  appor- 
tionments, see  State  ▼.  Cunningham  (Wis.)  16  L.  R. 
A.  fiSl;  Ofddings  ▼.  Blacker  (Mioh.)  antet  402;  Mo- 
Pheraon  v.  Blacker  (Mlob.)  poet^  — ^ 

leURA. 


tatlTea  under  the  Michigan  Constitution,  whfoh 
provides  for  the  election  of  repreBeutatives  bjr 
siufirle  diatrictB  equal  as  nearly  as  may  be  in  pop* 
ulation  and  for  which  no  towndiip  or  dty  Bhall 
be  divided,  and  also  that  If  any  county  ia  eatitled 
to  mora  than  one  representative,  tbe  hoard  of 
supervisors  shall  divide  it  into  the  requisite 
number  of  districts. 

8*  An  Apportionment  Act  mnat  be  held 
entirely  invalid  irhere  it  divides  a  county  in 
violation  of  tbe  Constitution,  and  the  effect  of 
oorreotinir  the  Act  in  this  particular  and  irtvinff 
tbe  county  the  representation  to  which  it  is  en* 
titled  would  make  one  more  representative  than 
the  Constitution  permitii 
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8.  **  CanTenient  and  contii^oiui  terrlp 
tory^  within  the  meaning  of  a  oonstitn- 
tlonal  proTiflion  mm  to  the  apportion- 
ment of  election  districts  doet  not  mean 
oontijruoua  m  contact  by  land  when  apnlied  to 
oountfee  which  are  composed  of  islands,  and  con- 
■equentJy  Keweenaw  and  Isle  Boyal  counties  in 
Michigan  may  be  declared  as  convenient  and 
oondguoos  to  other  counties  bordering  on  deep 
waters  of  the  lake,  as  to  Houghton  county. 

4.  There  can  be  no  leg^slatiwe  discre- 
tion to  ^we  a  county  of  less  population 
than  another  ^eater  representation 

under  a  Coostitution  requiring  representative 
districts  to  contain  **a8  nearly  as  may  be**  an  equal 
number  of  inhabiiants. 

6*  On  holding  an  Apportionment  Act 
nnconstitational  election  notices  will  be  or- 
dered to  be  iriTeu  under  the  preceding  Act  if  that 
was  valid,  unless  a  new  Act  shall  be  passed  be- 
fore it  is  necessary  to  give  the  notices. 

(July  2a,  1B02.) 

PETITION  for  a  writ  of  mandamns  to  com- 
pel the  Secretary  of  State  to  give  notice  of 
the  election  of  two  representatives  in  the  state 
Legislature  for  Houghton  County  in  disregard 
of  the  apportionment  of  representatives  made 
by  t^ab.  Acts  1891,  No.  109.  Notiee$  ordered 
to  be  given  under  the  apportionment  made  by 
Pub.  Acts  1881,  No.  266. 

The  facts  are  stated  in  the  opinions. 

Meeere.  T.  L.  Ohadbonme  and  Hnbbell 
A  Gray,  with  Mr.  Allen  F.  Bees,  for  re- 
lators. 

Mr.  A.  A.  milimtAtty-Oen.,  for  respondent. 

Lone,  J.,  delivered  the  following  opinion : 
The  Legislature,  by  Act  No.  109,  Pub.  AcU 
1891,  apportioned  anew  the  representatives  in 
the  Legislature  among  the  several  counties  and 
districts  of  this  state.  The  number  of  repre- 
sentatives was  fixed  by  the  first  section  of  the 
Act  at  100,  in  accordance  with  section  8,  art.  4, 
of  the  Constitution,  agreeably  to  a  ratio  of  1 
representative  to  every  20,988  persons,  includ- 
ing civilized  persons  of  Indian  descent,  not 
members  of  any  tribe,  in  each  organized 
county,  and  one  representative  to  each  counfy 
having  a  fraction  more  than  a  moiety  of  saul 
ratio,  and  not  included  therein,  until  100  rep- 
resentatives are  assigned.  Under  the  United 
States  census  of  11:^90  it  appears  that  Houghton 
county  had  a  population  of  85,889,  or  a  ratio 
and  a  fraction  more  than  a  moiety.  Under  the 
above  Apportionment  Act,  however,  that 
county  was  divided,  and  the  townships  of 
Adams.  Chassell,  Duncan,  Franklin,  Hancock, 
Laiid,  Portage, Qnincy,  Schoolcraft,  and  Torch 
Lake  made  to  constitute  one  representative  dis- 
trict, while  the  townships  of  Calumet  and 
Osceola,  of  Houehton  county,  and  the  whole 
of  the  counties  of  Keweenaw  and  Isle  Royal, 
were  constituted  one  representative  district; 
that  is,  two  townships  of  Houghton  county 
were  cut  off  and  put  into  a  district  with  Ke- 
weenaw and  Isle  Royal  counties.  This  ib  a  peti- 
tion for  a  mandamus  to  compel  the  respondent, 
as  secretary  of  state,  to  give  notice  of  the  elec- 
tion of  two  representatives  from  tho  county  of 
Houghton,  and  disregard  the  division  of  the 
county  as  madel^  the  Legislature  under  the 
Act 

ieL.RA. 


It  is  claimed  that  the  Constitution  is  violated 
hy  this  Act  in  two  particulars:    (1)  In  divid- 
ing the  county  by  putting  two  of  the  town- 
ships into  a  representative  district  outside  of 
it;  (2)  in  refusing  to  give  to  the  county  two 
representatives,  it  having  a  ratio  and  a  fraction 
over  a  moiety.    Section  8,  art.  4,  of  the  Con- 
stitution, provides:    *'The House  of  Represen- 
tatives shall  consist  of  not  less  than  sixty  four 
nor  more  than  100  members.    Representatives 
shall  be  chosen  for  two  years  and  by  single  dis- 
tricts.   Each  representative  district  shall  con- 
taio  as  nearly  as  may  be  an  equal  number  of 
inhabitants,  exclusive  of  persons  of  Indian  de- 
scent, who  are  not  civilized  or  members  of  any 
tribe,  and  shall  consist  of  convenient  and  con- 
tiguous territory;  but  no  township  or  city  shall 
be  divided  in  the  formation  of  a  representative 
district.     When  any  township  or  city  shall 
contain  a  population  which  entitles  it  to  more 
than  one  representative,  then  such  township 
or  citv  shall  elect,  by  general  ticket,  the  num- 
ber 01  representatives  to  which  it  is  entitled. 
Each  county  hereafter  organized,  with  such 
territory  as  may  be  attached  thereto,  shall  be 
entitled  to  a  separate  representative  when  it 
has  attained  a  population  equal  to  a  moiety  of 
the  ratio  of  representation.    In  every  county 
entitled  to  more  than  one  representative  the 
board  of  supervisors  shall  assemble  at  such 
time  and  place  as  the  Legislature  shall  pre 
scribe,  and  divide  the  same  into  representative 
districts  equal  to  the  number  of  representatives 
to  which  such  county  is  entitled  bv  law,  and 
shall  cause  to  be  filed  in  the  office  of  the  secre 
tary  of  state  and  clerk  of  such  county  a  de- 
scription   of    such    representative    districts, 
specifying  the  number  of  each  district,  and 
the  population  thereof,  according  to  the  last 
preceding   enumeration."    After  the   Act  of 
1891  took  effect,  the  board  of  supervisors  of 
Houghton  county  assembled,  and  actine  under 
what  is  claimed  to  be  the  power  of  said  board 
conferred  l^  this  provision  of  the  Constitution, 
proceeded  to  divide  the  county  into  two  repre- 
sentative districts,  it  having  a  ratio,  as  fixed  by 
the  Act,  and  a  moiety  over,  under  the  last  pre- 
ceding enumeration.    A  description  of  such 
representative  district  was  offered  for  filing  in 
the  office  of  the  secretary  of  state.    By  resolu- 
tion of  the  board  of  supervisors  the  county 
was  divided  into  two  districts:  the  townsbiiM 
of  Calumet,  Schoolcraft,  and  Torch  Lake,  con- 
taining a  population  of  18,758,  constituting  dis- 
trict No.  1,  and  the  townships  of  Adams, 
Chassell,  Duncan,  Franklin,  Hancock,  Laird, 
Osceola,  Portase,  and  Quincy,   containing  a 
population  of  lo,681,  constituting  district  So. 
2.    It  is  expressly  provided  by  the  section  of 
the  Constitution  alx)ve  set  forth  that  where  a 
county  is  entitled  to  more  than  one  represen- 
taUve  the  board  of  supervisors  shall  assemble 
and  divide  the  oountv  into  representative  dis- 
tricts.   This  power  is  therefore  vested  in  the 
board  of  supervisors,  and  not  in  the  Legisla- 
ture; so  that,  if  the  county  of  Houghton  is 
entitled  to  more  than  one  representative,  the 
Act  of  the  Legislature,  so  far  as  it  attempts  to 
divide  the  county  into  districts,  is  void  and  of 
no  effect. 

At  the  time  of  the  framing  of  the  Constitu- 
tion the  convention  adopted  a  schedule,  which 
was  made  a  part  of  it,  and  ratified  by  a  vote 
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of  the  people.  The  purpose  of  this  schedule, 
as  stated  in  the  preamble,  is  as  follows:  "That 
DO  inconveDieDce  may  arise  from  the  changes 
in  the  Constitution  of  this  state,  and  in  order 
to  cany  the  same  into  complete  operation,  it  is 
hereby  declared,"  etc  Section  22  of  this 
schedule  provides:  "Every  county,  except 
Mackinaw  and  Chippewa,  entitled  to  a  lepre- 
sentaiive  in  the  Legislature  at  the  time  of  the 
adoption  of  this  CoDStitution,  shall  continue  to 
be  so  entitled  under  this  Constilulion;  and  the 
county  of  Saginaw,  wiih  the  territory  that 
may  be  attached,  shall  be  entitled  to  one  rep- 
resentative; the  county  of  Tuscola  and  the 
tenitory  (hat  may  be  attached,  one  representa- 
tive; the  county  of  Sanilac  and  the  territory 
that  may  be  attached,  one  representative;  the 
counties  of  Midland  and  Arenac,  with  the  ter- 
ritory that  may  be  attached,  one  representa- 
tive; the  county  of  Montcalm,  with  the  terri- 
tory that  may  be  attached,  one  representative; 
and  the  counties  of  Newago  and  Oceana,  with 
the  territory  that  may  be  attached,  oue  repre- 
sentative. Each  couDty  having  a  ratio  and  a 
fraction  over  equal  to  a  moiety  of  said  ratio, 
shall  be  entitled  to  two  representatives,  and  so 
on  above  that  number,  ^ving  one  additional 
member  for  each  additional  ratio."  At  the 
time  of  the  adoption  of  the  Constitution  of 
1850  there  were  seven  organized  counties  in  the 
upper  peninsula  of  the  state,  including  Hough- 
ton county,  and  thirty-three  organized  counties 
in  the  lower  peninsula.  The  county  of  Hough- 
ton, by  the  terms  of  section  22  of  the  schedule, 
was  then  entitled  to  one  representative  at  least; 
and  each  organized  county,  except  Mackinaw 
and  Chippewa,  was  regarded  as  a  unit  for 
representative  purposes,  and  to  be  dealt  with 
by  the  Legislature  onl^  as  a  whole.  By  the 
plain  provisions  of  section  8,  art.  4,  of  the  Con- 
stitution, and  of  section  22  of  the  schedule,  it 
is  manifest  that  the  Legislature,  in  apportion- 
ing the  representatives,  should  take  mto  con- 
sideration the  fact  that  certain  counties  had 
been  organized  prior  to  the  adoption  of  the 
Constitution,  and  such  counties,  except  Macki- 
naw and  Chippewa,  would  be  entitled  to  one 
representative  at  least;  and  that,  where  a 
county  was  thereafter  organized,  with  such 
territory  as  might  be  attached  thereto,  it  should 
be  entitled  to  a  separate  representative  when  it 
had  attained  a  population  equal  to  a  moiety  of 
the  ratio  of  representation,  and  that  each 
county  was  to  be  regarded  as  a  unit.  Also, 
that  when  any  county  then  organized,  or  there- 
after organized,  should  be  entitled  to  more 
than  one  representative,  such  county  should  be 
divided  into  districts  by  the  board  of  super- 
visors; but  that  such  county  was  also  to  be 
regarded  as  a  unit.  Again,  if  not  alone  en- 
titled to  one  representative,  it  must,  as  a 
whole,  be  joined  with  other  entire  counties  and 
other  territory  to  send  one  representative. 
These  limitations  by  the  Constitution  are 
placed  upon  the  power  of  the  Legislature  in 
apportioning  representatives  to  the  various 
counties  of  the  state.  No  other  Legislature 
since  the  adoption  of  the  present  Constitution, 
in  1860,  has  ever  ^ven  any  other  interpreta- 
tion to  the  Constitution.  It  has  never  been 
thought  that  the  Legislature  has  the  power, 
under  the  Constitution,  to  divide  a  county  in 
making  representative  districts,  until  the  prea- 
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ent  Act  was  passed  b^  the  Legislature  of  1891. 
By  no  one  of  the  eight  apportionment  bUla 
passed  since  1850  has  this  been  attempted; 
but,  on  the  contrary,  in  every  bill  so  passed, 
the  counter  has  been  regarded  as  a  unit.  This 
has  not  arisen  from  matter  of  accident  in  the 
apportionment,  but  bv  the  various  Acts  there 
is  a  distinct  recognition  of  the  fact  that  the 
Legislature  has  no  power,  under  the  Constitu- 
tion, to  divide  a  county.  The  first  Apportion- 
ment Act  after  the  adoption  of  the  Constitutioa 
recoflpized  the  limitation  of  power.  Act  No. 
104,  Laws  1855.  That  Act  provided  that  **the 
House  of  Representatives  shall  hereafter  be 
composed  of  members  elected  agreeably  to  a 
ratio  of  one  representative  for  every  7,000 
white  persons  .  .  .  in  each  organized  county." 
And  the  Acts  of  1861,  1865,  1871,  1875,  use 
the  same  language.  The  Act  of  1881  further 
says :  "  And  one  representative  to  e^ch 
county  having  the  largest  fraction  more  than 
a  moiety  of  said  ratio." 

It  is  apparent,  therefore,  that  the  Legislature 
had  no  power  to  divide  the  county  of  Hough- 
ton, and  set  off  a  portion  of  its  territory  inta 
another  district.  Under  our  Constitution  and 
form  of  government  the  county  has  come  to 
be  regarded  as  of  much  importance  in  the  ad- 
ministration of  the  affairs  of  the  state  and  in 
the  matter  of  local  self-government.  The 
boards  of  supervisors  may  have  conferred  up- 
on them,  under  section  &.  art.  4,  of  the  Con- 
stitution, powers  of  a  local  legislative  and  ad- 
ministrative character.  Such  powers  have 
been  conferred  from  time  to  time,  so  that  the 
county,  with  its  county  seat  established,  and 
its  own  officers  to  manage  its  affairs,  represents 
the  interests  of  the  state  in  that  part  of  the  ter- 
ritory designated  as  a  county.  Many  of  these 
counties  existed  at  the  time  of  the  adoption  of 
the  present  Constitution,  and  the  formation  of 
others  was  provided  for  as  local  interests  might 
demand.  The  interests  of  the  people  of  a 
county  center  around  its  seat  of  government, 
and  t£e  people  of  a  county  in  the  past  have 
always  been  represented  in  the  lower  house  of 
Uie  Legislature  bv  one  of  its  own  constituency. 
As  was  said  bvivr.  Jtutiee  Orton  in  State  v. 
Cunningham  (Wis.)  15  L.  R  A.  561:  "The 
people  have  a  commendable  pride  in  their  own 
counties,  and  have  more  or  less  a  common 
feeling  and  interest,  and  participate  together 
in  all  their  county  affairs.  They  have  a  right 
to  be  represented  by  their  own  members 
of  the  Legislature,  and>  the  members  them- 
selves can  better  represent  them,  and  pro- 
mote and  protect  their  interest."  It  is  con- 
tended, however,  by  the  attorney  general,  who 
appears  for  the  respondent  in  this  case,  that, 
thouffh  the  Legislature  may  have  made  a  mis- 
take in  dividing  Houghton  county,  yet,  if  the 
Act  is  otherwise  valid,  it  should  notice  declared 
unconstitutional.  It  will  be  seen  that,  if  the 
provisions  of  section  22  of  the  schedule  to  the 
Constitution  had  been  followed  in  making  the 
apportionment,  Houghton  county,  having  a 
ratio  of  representation  and  a  fraction  over 
equal  to  a  moiety,  would  be  entitled  to  two 
representatives,  so  that,  while  the  Act  is  in- 
valid, inasmuch  as  it  attempts  to  divide  the 
county  and  set  off  a  portion  into  another  die- 
trict,  it  also  deprives  the  county^  of  Housrhton 
of  that  representation  to  winch,  under  thia 


1899L 


HOTTGHTOH  CoUirTT  SXTPBHYIBORl  Y.  BliAOKNBB. 


485 


BecdoD,  It  would  be  entitled.  This  ooart  has 
no  power,  however,  to  make  an  apportionment, 
and  could  in  no  case  bold  that  two  representa- 
tives should  be  elected  from  that  county. 
Under  section  8,  art.  4,  of  the  Constitution,  the 
whole  numlier  of  representatives  cannot  exceed 
100.  The  Legislature  by  the  Act  fixed  the 
utmost  limit  of  representation,  and  if  it  should 
now  be  held  by  this  court  that  Houghton 
county  should  have  two  representatives,  it 
would  make  the  total  number  101,  or  one  more 
representative  than  the  Constitution  recognizes. 
This  would  be  the  effect  of  such  a  holdmg,  or 
it  would  deprive  Keweenaw  and  Isle  Royal 
counties  of  all  representation.  We  have  no 
power  to  do  this,  or  to  declare  what  county  or 
counties  shall  lose  a  representative  in  order  to 
make  the  numberffood  to  Houghton  county. 

Some  argument  IS  made  that  the  Legislature 
was  bound  under  the  provisions  of  section  8, 
art  4,  declaring  that  "each  representative  dis- 
trict shall  consist  ...  of  convenient  and  con- 
tiguous territory/'  to  unite  Keweenaw  and 
Isle  Royal  counties  to  the  county  of  Hough- 
ton, for  the  reason  that,  within  the  meaning  of 
the  Constitution,  they  were  not  convenient  and 
contiguous  territory  to  any  other  county. 
This  clause  in  the  Constitution  does  not  bear 
the  restricted  meaning  contended  for.  It  does 
not  mean  in  contact  by  land.  Certainly,  so 
far  as  the  islands  are  concerned,  they  may  be 
considered  contiguous,  although  separatea  by 
wide  reaches  of  navigable  deep  waters.  Isle 
Royal  and  other  islands  would  go  unrepre- 
sented if  this  were  not  so;  and  they  may  be  as 
well  declared  'convenient  and  contiguous  ter- 
ritory to  Baraga,  Ontonagon,  Marquette,  or 
other  counties  bordering  on  the  deep  waters  of 
the  lake,  as  to  Houghton  county  We  think 
this  is  the  meaning  of  these  words  as  used  in 
the  Constitution.  Keweenaw  countv  was  set 
ofE  from  Houghton  county  in  1861.  The 
Apportionment  Act  of  1865  gave  her  one  rep- 
resentative, she  then  having  a  moiety  of  a 
ratio.  That  of  1871  made  Ontonagon  and 
Keweenaw  together  a  district,  the  latter 
county  having  then  less  than  a  moiety  of  a 
ratio.  The  Act  of  1875  Joined  her  with  Isle 
Royal,  Baraga,  and  Ontonagon,  that  of  1881 
wiUi  the  same  counties;  that  of  1885  the  same; 
during  all  of  which  time  Houghton  county  was 
entitl^  to  one  representative  only.  It  was  not 
thought  in  those  times  that  Keweenaw  was  not 
convenient  and  contiguous  to  those  counties. 
It  would  seem,  therefore,  that  there  was  no 
difficulty  in  placing  Keweenaw  and  Isle  Royal 
counties' in  a  district  with  convenient  and  con- 
tiguous territory  without  dividing  a  county  to 
make  a  district.  The  Legislature  had  no 
constitution al  power  to  divide  the  couLty  of 
Houghton,  and,  we  believe,  no  necessity 
existed,  in  apportioning  the  members  of  the 
Legislature  to  each  county,  to  do  so. 

Many  other  glaring  unconstitutional  pro- 
visions of  the  Act  could  be  pointed  out,— 
provisions  applying  to  other  counties,  where 
many  are  deprived  of  the  number  of  members 
to  which  under  the  ratio  they  are  entitled,  and 
other  counties  given  more  members  than  such 
counties  would  be  entitled  to  under  the  ratio. 
It  is  of  course  well  known  that  an  equal  and 
exact  division  of  the  members  among  the  dif- 
ferent comities  cannot  be  made,  and  aU  that  the 
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Constitution  contemplates  is  that  the  division 
shall  be  as  equal  as  may  be;  but  where  one 
county  is  given  more  representatives  than  it  is 
entitled  to,  to  the  detriment  of  other  counties, 
without  anv  necessity  or  just  cause,  the  county 
deprived  of  a  member  may  well  complain,  and 
for  such  reason  the  Act  may  be  held  void. 
But  we  need  not,  in  the  present  controversy, 
enter  upon  a  discussion  of  that  subject,  as  it  is 
apparent  that  Houghton  county  could  not  con- 
stitutionally be  divided  and  one  portion  of  the 
territory  put  into  another  district.  The  praver 
of  the  petition,  however,  cannot  be  granted  as 
f  uUv  as  the  claim  is  made.  As  we  have  said, 
we  nave  no  power  to  make  an  apportionment, 
and  the  board  of  supervisors  of  that  county 
would  have  no  right  to  apportion  two  repre- 
sentatives to  that  county,  as,  in  that  case,  the 
number  would  exceed  the  constitutional  limit; 
but,  for  the  reasons  above  given,  we  must 
hold  the  whole  Act  unconstitutional  and  void. 
In  view  of  the  facts  set  up  in  the  petition  and 
admitted  by  the  answer,  the  writ  must  be 
granted,  directing  the  eeoretary  of  st€Ue  to  gire 
notice  of  election  of  the  membere  of  the  Legida- 
iure  throughout  the  etate  in  aeeoraance  with  tJie 
preceding  apportionment,  under  Act  No.  265  of 
the  Public  Acts  of  1881.  for  the  reasons  set 
out  in  the  opinion  of  my  brother  Morse,  unless 
in  the  meantime  the  Legislature  shall  be  assem- 
bled and  apportion  the  members  anew.  • 
The  other  Justices  ooncurr^. 

Morse*  Oh,  J.,  delivered  the  following 
opinion: 

The  main  question  involved  in  this  contro- 
versy is  the  right  of  the  Legislature  to  dis- 
member a  county  in  the  formation  of  repre- 
sentative districts.  It  is  argued  that  there 
is  no  express  prohibition  in  the  Constitution 
against  the  division  of  a  county,  as  was  done 
in  the  apportionment  of  1891,  and  attaching  a 
portion  of  it  to  other  counties  to  form  a  rep- 
resentative district.  But  such  prohibition  is 
plainly  implied  when  the  provisions  in  relation 
to  representatives  in  the  Legislature  are  taken 
as  a  whole  and  considered  together,  as  they 
must  be,  in  construing  their  meaning.  It  is 
very  evident  that  it  was  not  intended  by  the 
Constitution  that  counties  should  be  divided 
unless  entitled  to  two  or  more  members,  and 
then  it  is  expressly  provided  that  the  division 
shall  be  made  by  the  board  of  supervisors,  at 
such  time  and  place  as  the  Legislature  shall 
direct.  The  Constitution  provides  not  only 
that  each  county  thereafter  organized  shall  We 
entitled  to  a  separate  representative  when  it 
has  attained  a  population  equal  to  a  moiety  of 
the  ratio  of  representation,  but  the  scheaule, 
which,  from  its  reading,  must  be  held  in 
operation  for  all  time  unless  it  shall  be  stricken 
out  or  amended,  also  provides  that  "each 
county  having  a  ratio  of  representation  and  a 
fraction  over  equal  to  a  moiety  of  said  ratio 
shall  be  entitled  to  two  representatives,  and  so 
on  above  that  number,  giving  one  acjditional 
member  for  each  additional  ratio."  These 
provisions  negative  the  idea  of  dividing  coun- 
ties and  joining  parts  of  two  or  more  counties, 
or  a  part  of  one  county  to  another  entire 
county,  in  order  to  get  an  equalitv  of  popula- 
tion in  the  districts.  Here,  as  in  the  senatorial 
apportionment,  the  county  Is  the  chief  factor. 
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The  pravisioD  that  each  district  shall  contain, 
as  near  as  may  be,  an  equal  number  of  inhab- 
itants, ezclusive  of  persons  of  Indian  descent 
who  are  not  civilized,  or  are  members  of  any 
tribe,  and  shall  consist  of  convenient  and  con- 
tiguous territory,  does  not  conflict  with  this 
main  idea  of  representation  by  counties.  The 
words  "as  near  as  may  be  are  capable  of 
sufficient  expansion  to  meet  all  difficulties  that 
lie  in  the  way.  The  number  of  inhabitants  in 
each  district  is  to  be  as  equal  as  ma^  be  under 
a  compliance  with  the  other  provisions  of  the 
Constitution,  which  compel  a  representation 
by  counties.  The  Constitution  does  not  look 
to  a  division  of  counties  to  obtain  equality  of 
population  in  the  districts.  For  instance,  if 
two  counties  adjoining  contain,  one  of  them  a 
ratio  and  a  fraction  over,  equal  to  a  moiety  of 
such  ratio,  and  the  other  a  population  equal  to 
a  moiety  of  the  ratio,  the  Constitution  does 
not  contemplate  that  the  county  having  the 
excess  over  the  ratio  shall  be  divided  and 
enough  of  its  territory  added  to  the  lesser 
county  to  make  it  equal  a  ratio  so  that  two 
districts  shall  be  composed  of  the  two  counties 
in  this  way;  but  expresslv  provides  that  the 
larger  countv  in  population  shall  have  two 
memt)ers  aoa  the  smaller  county  one.  makine 
three  districts  out  of  two  ratios.  If  it  had 
been  intended  that  a  county  should  be  divided 
and  a  part  of  its  territory  added  to  some  other 
county,  or  a  portion  of  some  other  county,  in 
order  to  equalize  more  perfectly  the  population 
of  the  districts,  these  two  provisions, ->one 
giving  an  additional  representative  for  a  moiety 
and  the  other  one  for  a  moiety  when  the  popu- 
lation of  the  county  did  not  reach  the  ratio, — 
would  not  have  been  inserted  in  the  Constitu- 
tion. In  fact,  a  county  cannot  be  dismem- 
bered and  cariy  out  these  two  clauses  of  the 
Constitution. 

In  this  case,  Houghton  county,  under  one  of 
these  provisions,  was  entitled  to  two  repre- 
sentatives, and  when  a  portion  of  it  was  de- 
tached and  added  to  Keweenaw  and  Isle  Royal 
counties,  and  the  balance  of  the  county  given 
but  one  representative,  the  dear  provisions  of 
the  Constitution  were  violated  and  ignored. 
It  is  plain  to  me  that  the  framers  of  the  Con- 
stitution intended  that  the  county,  as  well  as 
the  township,  should  be  treated  as  a  unit  in  the 
formation  of  representative  districts,  except 
when  a  county  was  entitled  to  more  than  one 
representative.  In  such  case  the  Legislature 
cannot  divide.  It  must  be  done  by  the  local 
Legislature,  the  board  of  supervisors.  It  is 
contended  by  the  attorney-general  that  the 
provision  of  the  Constitution  that  no  city  shall 
be  divided  in  the  formation  of  such  districts, 
suggests  that  it  was  contemplated  that  a  county 
might  be  divided,  because  a  city  may  be,  as 
some  villa^res  now  are  in  the  atate,  situated  in 
two  counties;  and  that,  if  it  be  held  that  a 
county  cannot  be  dismembered  under  the  Con- 
stitution, then  the  clause  of  that  instrument 
which  p|;ohibit8  a  division  of  a  city  might  be 
nullified.  But  a  dty, — especially  one  not  in 
existence  at  the  time  of  the  adoption  of  the 
Constitution — ^is  the  creature  of  the  law,  and 
has  no  constitutional  right  of  being.  There 
was  no  dty,  at  the  time  the  present  Constitu- 
tion was  adopted,  situated  in  this  way.  and 
there  has  been  none  since.    Nor  can  a  city  be  I 
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created,  embradng  territory  In  more  than  one 
county,  unless  such  city  shall  be  made  a  county 
by  itself,  in  view  of  the  provisions  relative  to 
the  apportionment  of  representatives,  without 
violating  the  plain  intent  of  the  Constitution. 
If,  at  the  adoption  of  the  Constitution,  there 
had  been  a  city  thus  situated,  the  contention 
of  the  attorney-general  would  have  much 
force;  but,  as  it  is,  it  hss  none. 

It  is  also  daimed  that  the  Constitution,  in 
relation  to'  the  apportionment  of  representa- 
tives, cannot  always  be  carried  out  in  detail 
without  violating  some  of  its  provisions.  This 
is  no  doubt  true,  but  it  affords  no  argument  in 
favor  of  the  division  of  counties,  except  in  the 
cases  provided  by  the  Constitution.  If  one 
county  can  be  dismembered  all  of  them  can; 
and  we  mieht  have,  under  the  exercise  of  the 
legislative  discretion,  a  representation  ignoring 
counties  alto/ziether,  and  based  solely  upon  the 
idea  of  equalitv  of  population.  The  schedule 
to  the  Constitution  expressly  provides  that 
*' every  county,  except  Mackinac  and  Chippe 
wa,  entitled  to  a  representative  in  the  Legis- 
lature" at  the  time  of  its  adoption,  shall  con- 
tinue to  be  so  entitled.  When  it  is  attempted 
to  carry  out  this  provision,  and  to  give  each 
county  organized  since  the  Constitution  was 
adopted  one  representative  for  a  moiety  of  the 
ratio,  and  also  every  coxmty  a  member  for  each 
ratio,  and  an  additional  member  for  a  moiety  of 
a  ratio,  and  then  limit  the  number  of  repre- 
sentatives to  100,  or  any  number,  which  sbaU 
be  the  quotient  of  the  division  of  the  whole 
population  of  the  state  by  the  ratio,  it  will  be 
found  that  it  cannot  always  be  done  without 
denying  to  some  county  its  constitutional  right 
of  representation.  For  instance,  the  ratio  of 
representation  at  100  members,  under  the  cen- 
sus of  1890,  is  20,988.  Under  this  census  and 
ratio,  if  the  Constitution  be  followed  in  all  of  its 
provisions,  the  counties  entitled  to  one  or  more 
representatives  under  the  moietv  system  use  up 
97  out  of  the  100  members,  and  there  are  still 
left  29  counties  in  the  northern  part  of  the 
state,  with  a  population  in  round  numbers  of 
187,000.  out  of  which  to  carve  three  districts, 
each  with  a  population  of  over  45,000, — more 
than  double  the  ratio;  so  that  two  men  would 
not  have  the  representation  in  these  districts 
that  one  would  have  in  the  others. 

As  far  as  I  have  examined,  there  has  never 
been  an  apportionment  but  this  difficulty  has 
been  encountered;  and  it  has  been  a  subiect  of 
much  perplexity  and  vexation  in  the  Legia- 
lature.  It  has  resulted  always  in  the  necessary 
denial  to  some  county  or  counties  of  their  full 
representation  under  the  moiety  system.  This 
court  could  not  be  called  upon  to  enforce  a 
constitutional  provision  incapable  of  enforce- 
ment In  case  of  making  as  equitable  a  di- 
vision as  possible  under  the  Constitution, — and 
that  is  all  that  can  be  required, — ^it  must  be  in 
the  discretion  of  the  I/egislature  to  deprive 
some  of  the  counties  of  their  representation  or 
additional  representation  upon  the  moiety  plan; 
for  two  ratios  cannot  always  be  given  three 
representatives,  and  at  the  same  time  limit  the 
number  of  the  whole  to  one  for  each  ratio. 
But  in  sudi  discretion  the  counties  having  the 
least  number  of  Inhabitants  above  the  ratio  or 
the  moie^  of  the  ratio  should  be  the  ones  to 
suffer  thb  deprivation.    For  instance  in  the 
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present  apporflonment  Hoa^hton  county,  with 
a  population  of  85,889.  was  entitled,  under  the 
moiety  plan,  to  two  representatives,  as  were 
also  Sanilac,  Tuscola,  Menominee,  Macomb, 
and  Montcalm.  ,  These  counties,  in  popula- 
tion, under  the  census  of  1890,  were  as  follows: 
Menominee,  83,639;  Montcalm,  32,037;  San- 
ilac, 32,569;  Tusc-ola,  32,508;  Macomb,  31.818. 
Of  these  six  counties,  if  three  were  to  be  left 
out,  Houghton,  Menominee,  and  Montcalm 
were  entitled  to  two  members  each,  and  San- 
ilac, Tuscola,  and  Macomb  to  one  each.  But 
the  Legislature  gives  two  each  to  the  last  three, 
and  only  one  to  each  of  the  first  three  above 
named,  thus  reversing  the  constitutional  order 
of  preference.  Under  the  Constitution  all  of 
them  are  entitled  to  two,  if  the  various  provis- 
ions of  the  Constitution  can  be  so  worked  out 
as  to  give  each  of  them  two.  If  tbey  cannot, 
then  the  one  or  more  left  out  should  be  those 
having  the  least  population.  There  can  be  do 
lecislative  discretion,  under  the  Constitution, 
to  give  a  county  of  less  population  than  anoth- 
er a  greater  representation.  Such  action  would 
be  arbitrary  and  capricious,  and  against  the 
vital  principle  of  equality  in  our  government, 
and  it  is  not  intended  or  permitted  by  the  Con- 
stitution: norcould  such  action  lead  to  any  good 
result     There  can  be  found  no  excuse  for  it. 

The  relator  prays  that  the  secretary  of  state 
deliver  a  notice  to  the  sheriff  of  Houghton 
county  that  two  representatives  are  to  be  chosen 
in  said  county  at  the  next  election,  and  for 
such  other  and  further  relief  as  to  the  court 
may  seem  proper  in  the  premises.  The  special 
prayer  cannot  be  granted.  The  board  of  su- 
pervisors have  no  power  to  divide  Houghton 
county  into  two  districts,  unless  so  authorized 
by  the  Ledslature.  Their  action  in  this  re- 
spect is  null  and  void.  But  the  people  of  the 
county  are  entitled  to  vote  together  for  a  rep- 
resentative. Ko  portion  of  them  can  be  de- 
tached and  Joined  to  another  county.  The 
Apportionment  Act  of  1891  is  void,  because  it 
tmdertook  to  dismember  Houghton  county, 
and  because  the  Constitution  was  also  violated 
in  giving  counties  two  representatiiFes  having 
a  less  population  than  counties  which  were  ac- 
corded but  one.  The  Law  of  1885  is  also  un- 
constitutional for  the  reason  that  thecotmties, 
or  some  of  them,  were  given  representation  in 
defiance  of  the  Constitution,  and  without  the 
discretion  of  which  I  have  spoken.  Bay  coun- 
ty, with  a  population  of  51,221,  was  given  but 
two  representatives,  while  Lenawee  county, 
with  a  less  population,  to  wit,  49,584,  was 
given  three.  This  was  not  the  exercise  of  con- 
stitutional discretion,  but  an  arbitrary  determi- 
nation for  some  reason  other  than  a  desire  to 
conform  to  the  Constitution.  Under  the  moiety 
dauseflL  Bay,  Lenawee  and  St.  Clair  were  en- 
titled, in  18{^,  in  the  order  named,  to  three 
representatives.  If  only  one  could  be  given 
this  number,  the  Constitution  reguiiid  it 
should  be  Bay;  if  two.  Bay  and  Lenawee. 
An  examination  of  the  Apportionment  Act  of 
1881  shows  it  to  have  been  within  the  consti- 
tutional discretion  of  the  Legislature,  and 
therefore  the  secretary  of  state  must  give  his 
notices  under  Uiat  law,  unless  a  new  and  valid 
apportionment  shall  be  made  by  the  Legis- 
lature. 

The  other  Justices  concurred. 
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OrissaM.  JONES 

V. 

The  PRESIDENT,  etc.,  of  the  Village  OP 
PORTLAND,  Appt. 


(. 


.Mich.. 


.) 


1.  Th&t »  pbyaiei&ii  is  employed  to  ez« 
amine  »  person  who  luui  been  negll- 
f^ently  i^Juredt  for  the  ezprem  purpose 
of  ^yin§^  his  testimony  in  a  suit  to  be 
brought  for  the  iDjury*  does  not  render  such  tes- 
timooy  incompetent,  but  that  fact  may  be  ood- 
sidered  by  the  Jury  as  affeotinff  its  weight. 

8*  Testimony  as  to  exclamations  of 
pain*  made  by  the  injured  person  dur- 
ing the  examination*  cannot  be  ^ven 
by  a  physician  who  has  been  employed  to 
examine  a  person  who  contemplates  suing  for 
injuries  received  through  another's  negligence, 
for  tbe  express  purpose  of  making  him  a  witness 
In  such  suit. 

8.  Testimony  as  to  statements  made  by 
the  injured  person  to  his  attending  pbyslciaii 
of  how  the  accident  happened  is  not  admissible  in 
a  suit  to  recover  for  alleged  negligent  Injuries. 

4.  It  is  improper  Ibr  counsel  in  an  ac* 
tion  to  recover  f6r  injuries  received  by 
a  IhJl  on  a  sidewalk  to  offer*  in  the 
presence  of  the  jury*  to  prove  that 
other  walks  In  tbe  vicinity  of  where  the  acci- 
dent occurred  were  defective,  accompanying  it 
by  a  positive  statement  that  they  are  all  unsafe; 
and  it  will  be  reversible  error  for  the  court  to 
simply  reject  tbe  offer  without  telling  the  Jurors 
of  Its  improper  character  and  cautioning  them 
not  to  be  Influenoed  by  it. 

6.  A  medical  expert  cannot  in  an  action 
to  recower  Ibr  injuries  alleged  to  have  been 
caused  by  a  fall  upon  a  defective  sidewalk,  bo 
permitted  to  give  bis  opinion  as  to  tbe  cause  of 
the  oondition  of  a  person  In  a  hjrpotbetlcal  case 
stated  to  him,  which  embraces  the  evldenoe 
whlcn  has  been  Introduced  concerning  the  in- 
jured person  since  it  Is  a  usurpation  of  the 
province  of  the  Jury. 

(December  ZU  mu 

ERROR  to  the  Circuit  Court  for  Ionia 
County  to  review  a  judgment  in  favor  of 
plaintiff  in  an  action  brought  to  recover  dam- 
ages for  personal  injuries  alleged  to  have  been 
caused  by  a  fall  on  a  sidewalk  which  defend- 
ant had  negligently  permitted  to  become  and 
remain  out  ot  repair.    Beoersed, 

Tbe  facts  are  stated  in  the  opinion. 

M&nrs.  A.  A.  Ellis  and  W.  H«  Howard 
for  appellant. 

Meura.  Davis  A  Nichols  for  appellee. 

Champlin,  Oh.  J.,  delivered  the  opinion 
of  the  court : 

This  action  was  brought  to  recover  com- 
pensation in  danuiges  for  a  fall  caused  by  a 
defective  cross-walk  in  the  village  of  Port- 
Nora.— The  rule  admitting  evldenoe  of  exolama* 
tfoos  of  paJn  made  by  an  Injured  person  Is  too 
well  settled  to  need  the  marshaling  of  authorittes 
In  support  of  it.  The  exception  thereto  made  by 
the  alK>ve  decision,  although  somewhat  novel, 
seems  so  reasonable  and  Just  that  it  may  be  well 
regarded  as  unquestionably  norreot. 
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land,  which  the  village  authorities  neglected 
to  keep  in  repair.     The  plaintiff  recovered 

i'udgment,  and  the  defendant  brings  the  case 
lere  by  writ  of  error. 
The  injury  was  received  on  July  20,  1888, 
about  9  o'clock  in  the  evening.  This  was 
on  Friday ;  and  on  the  evening  of  Tuesday, 
which  was  the  24th,  Dr.  Grant  and  Dr. 
Logan,  of  Ionia,  came  to  see  her.  She  had 
not  at  that  time  employed  them,  but  they 
were  employed  by  her  husband,  who  was  a 
lawyer.  He  engaged  these  physicians  for 
the  purpose  of  prescribing  for  his  wife,  and 
for  the  purpose  of  preparing  them  as  wit- 
nesses to  testify  in  a  suit  which  was  to  be 
brought  to  recover  damages  against  the  vil- 
lage. The  latter  purpose  would  seem  to  be 
the  principal  one.  Both  of  them  understood 
that  to  be  the  object  when  they  took  the 
case  and  first  went  to  see  Mrs.  Jones.  Dur- 
ing the  summer  previous  Mrs.  Jones  had 
been  ill,  and  she  then  had  employed  Dr. 
Alton  and  Dr.  Hugg  to  attend  her.  Al- 
though she  did  not  send  for  nor  employ  the 
Ionia  physicians  in  the  first  place,  she  rati- 
fied what  her  husband  had  done,  and  sub- 
mitted U)  an  examination  by  and  treatment 
from  them.  This  suit  was  brought  Septem- 
ber 19,  1888,  and  some  of  these  examinations 
were  made  before  and  some  after  suit 
brought.  The  physicians  were  allowed  to 
testify  to  her  complaints  and  to  her  state- 
ments of  pain  made  during  the  examination 
made  by  them;  also  as  to  tenderness  and 
pain   in  the  region  of  her  back,  hip,  and 

Senital  organs.  They  discovered  a  slight 
iscoloration  on  the  left  hip,  and  a  fullness 
at  her  knee,  which  were  the  only  indications 
which  they  found  of  any  ailments,  and 
which,  independently  of  her  assertions  that 
she  had  been  injured,  they  would  have  at- 
tributed to  rheumatism. 

The  questions  presented  by  the  assign- 
ments of  errors  upon  this  branch  of  the  tes- 
timony are:  First.  Is  it  competent  for  a 
physician  to  testify  to  exclamations  of  pain 
made  by  a  party  who  is  being  examined  by 
such  pbysician,  when  such  party  contem- 
plates the  brinji:ing  of  a  suit  to  recover  for 
the  injury  which  she  claims  to  suffer,  when 
such  physician  is  employed  with  a  view  and 
for  the  purpose  of  giving  testimony  in  such 
suit  so  to  be  brought?  Seeand,  Li  it  com- 
petent for  such  physician  to  testify  to  such 
exclamations  and  statements  of  the  party 
upon  examination  made  after  suit  is  brought, 
and  for  the  purpose  of  givinj^  the  same  in 
evidence?  The  plaintiff  claims  that  such 
testimony  is  admissible,  under  the  following 
authorities :  ffycUi  v.  Adarru,  16  Mich.  180 ; 
Johruan  v.  MeKee,  27  Mich.  471 ;  EUiott  v. 
Van  Buren,  33  Mich.  49 ;  Mayo  y.  Wright, 
63  Mich.  82. 

Hyatt  V.  Adami  was  an  action  on  the  case 
against  a  physician  for  malpractice  in  treat- 
ing the  plaintiff's  wife,  causing  her  death 
within  four  days.  All  there  is  m  the  opin- 
ion upon  this  subject  is  fouod  in  a  single 
paragraph  upon  paxe  200,  and  reads  as  fol- 
lows: **The  court  did  not  err  in  admitting 
the  exclamations  of  pain  and  suffering  ut- 
tered by  the  deceased,  and  her  complaints 
to  di( 


e  nature  of  her  suffering  during 
16  Ti.  R  A. 


and  after  the  operation,  though  some  of  them 
were  in  the  absence  of  the  defendant.  This 
is  the  natural  and  ordinary  mode  in  which 
physical  pain  and  suffering  are  made  known 
to  others,  and  the  only  moSae  by  which  their 
nature  and  extent  can  be  ascertained.  Such 
exclamations  and  statements  are  therefore 
original  evidence.  But  it  was,  of  course, 
open  to  the  defendant  to  show,  or  to  raise 
au  inference  if  he  could,  that  they  were 
feigned,  or  intended  to  deceive.  They  were 
clearly  admissible  as  tending  to  show  the 
malpractice  of  the  defendant,  though  not 
for  the  purpose  of  aggravating  the  damages.  ** 
It  will  oe  noticed  that  the  admission  of  the 
evidence  was  confined  to  a  single  fact  to  be 

§  roved,  and  that  was  the  malpractice  of  the 
efendant ;  and  it  was  expressly  stated  that 
it  was  not  admissible  for  the  purpose  of  ag- 
gravating the  damages.  That  case  is  not 
analogous  to  this.  The  exclamations  of 
Mrs.  Jones  to  her  physicians,  made  four 
days  after  the  accident  happened,  could  in 
no  manner  tend  to  prove  that  she  met  with 
a  fall  upon  a  sidewalk  through  the  negli- 
gence of  defendant.  It  would  not  be  com- 
petent testimony  to  prove  the  main  fact  in 
this  way  from  statements  of  the  party. 
The  only  bearing  it  could  have  legitimately 
would  be  to  aggravate  the  damajires,  and  the 
case  cited  Is  authority  that  it  is  not  admis- 
sible for  that  purpose.  Johnson  v.  McKee, 
27  Mich.  471,  was  not  a  case  of  negligence, 
but  of  assault  and  battery.  Testimony  was 
received  showing  the  statements  by  plaintiff 
at  various  times  concerning  her  pains  and 
bodily  suffering.  These  were  objected  to  as 
hearsay  statements,  and  as  declarations  in 
her  own  favor.  It  was  held  by  the  court 
that,  "so  far  as  they  were  not  narrations  of 
past  as  well  as  present  suffering,  it  has  been 
well  settled  that  such  statements  of  present 
feelings  are  facts  which  furnish  the  best, 
and  often  the  only,  evidence  of  such  physi- 
cal conditions  as  are  not  open  to  discovery 
by  the  sight  or  other  senses  of  witnesses." 
The  question  was  no  further  considered. 
Elliott  V.  Van  Buren,  supra,  wss  an  action 
for  an  assault  and  battery,  and  the  court 
said :  **  The  declarations  oi  a  sick  person, 
made  from  time  to  time,  concerning  present 
sufferings  and  sensations,  (not  being  rela- 
tions of  past  occurrences,)  are  the  usual 
means  of  evidence  where  third  persons  tes- 
tify on  the  subject."  Mayo  v.  Wriqht  was 
an  action  brought  a^inst  a  physician  for 
malpractice  in  setting  a  broken  leg,  in 
which  the  same  principle  was  asserted  and 
applied.  None  of  these  cases  were  actions 
for  negligence,  but  the  causes  of  action  were 
the  direct  act  and  misfeasance  of  the  defend- 
ant, and  the  testimony  was  admissible  as 
bearing  upon  the  wrongful  act  alleged.  In 
each  of  them,  also,  the  exclamations  were  at 
a  time  when  motives  to  make  testimony  fav- 
orable to  the  party  in  a  suit  such  party  had 
brought  or  contemplated  to  bring  were  ab- 
sent. In  this  case  It  must  be  borne  in  mind 
that  the  witnesses  were  employed  with  a 
view  of  a  suit  to  be  brought,  so  far  as  was 
connected  with  two  at  least  of  the  examina- 
tions made  by  them,  and  after  the  suit  was 
brought,  as  to  the  other  testimony  relating 
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to  her  ezclamatioiiB  or  statements  of  her 
|»in  and  suffering  made  to  them. 

In  Grand  Bapids  d  L  B.  Go.  r.  Huntley,  88 
Mich.  544.  81  Am.  Rep.  821,  this  court  had 
occasion  to  pass  upon  the  competency  of  tes- 
timony of  physicians  employed  as  *'a  mere 
auxiliary  to  a  law-suit. ''^  Ohitf  Jv^tiee 
Camphcll,  In  giving  the  opinion  of  the 
court,  said :  "  It  has  been  held  several  times 
by  ^is  court  that  statements  of  pain  and  of 
Its  locality  were  exceptions  to  the  rule  ex- 
cluding hearsay  evidence.  These  statements 
are  admitted  only  upon  the  ground  that  they 
are  the  natural  and  ordinary  accompaniments 
and  expressions  of  suffering.  It  would  be 
impossible  in  most  cases  to  snow  of  the  ex- 
istence or  extent  or  character  of  pain  with- 
out them.  They  are  received,  therefore,  as 
acts,  rather  than  declarations,  and  admitted 
from  necessity.  The  rule  which  admits 
declarations  of  present  suffering  has  never 
been  extended  so  as  to  include  declarations 
either  of  past  suffering  or  of  the  causes  in 
the  past  of  such  suffering,  so  as  to  make 
such  statements  proof  of  the  facts.  Decla- 
rations concerning  the  past  are  narratives, 
and  not  facts.  Exclamations  of  suffering 
may  be,  and,  if  honest,  are,  parts  of  the  oc- 
currence itself.  It  is  difficult  to  lay  down 
any  yery  clear  line  of  admission  or  exclu- 
sion where  the  exclamation  refers  to  the 
feelings  of  the  moment.  But  we  think  it 
would  not  be  safe  to  receive  such  testimony 
in  any  case  where  it  is  not  the  natural  and 
ordinary  expression  of  pain,  called  out 
without  purpose,  or  in  the  course  of  medi- 
cal treatment.  The  unstudied  expressions 
of  daily  life,  or  the  statements  on  which  a 
medical  adviser  is  expected  to  act,  and 
which,  if  feigned,  he  should  have  skill 
enough  to  subject  to  some  test  of  truth, 
stand  on  a  footing  which  removes  them  in 

Sneral  from  suspicion.  But  we  cannot 
ink  it  safe  to  receive  such  statements 
which  are  made  for  the  very  purpose  of  get- 
ting up  testimony,  and  not  under  ordinary 
circumstances,  llie  physicians  here  were 
not  called  in  to  aid  or  give  medical  treat- 
ment. The  case  had  been  relinquished  long 
before,  as  requiring  no  further  attendance. 
They  were  sent  for  merely  to  enable  the 
plaintiff  below  to  prove  her  case.  The 
whole  course  of  the  plaintiff  was  taken  to 
no  other  end.  She  had  in  her  mind  just 
what  expressions  her  cause  required.'  They 
were  therefore  made  under  a  strong  tempta- 
tion to  feign  suffering  if  dishonest,  and  a 
hardly  less  strong  tendency,  if  honest,  to 
imagine  or  exaggerate  it.  The  nurpose  of 
the  examination  removed  the  ordinary  safe- 
guards which  furnish  the  only  reason  for 
receiving  declarations  which  bear  in  a  par- 
ty's own  faVor.  The  general  rule  in  regard 
to  other  classes  of  hearsay  evidence  and 
statements  admitted  upon  the  tame  princi- 
ple is  that  they  must  have  beeti  made  ante 
Utem  motamy  which  is  interpreted  to  mean 
not  merely  before  suit  brought,  but  before 
the  controversy  exists  upon  the  facts.  Stack- 
tan  V.  Williams,  Walk.  Ch.  120,  1  Dougl. 
(Mich.)  646,  (citing  the  Berkeley  Peerage 
Cam,  4  Campb.  401 ;  Biehards  y.  Bassett,  10 
Bam.  AC.  657 ;  Doe  y.  TaTi>er,  Ryan  &  M. 
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141 :  Moriktan  v.  Attomey^Generdl,  S  Rosi.  A 
M.  160 ;  WUteUkk  v.  Baker,  18  Yes.  Jr.  614. 
I'Tbe  language  of  Lord  Eldon  in  Whiteloek 
y. '  Baker  has  met  with  general  acquiescence. 
He  says:  'All  are  admitted  upon  the  prin- 
ciple that  they  are  the  natural  effusions  of 
a  party  who  must  know  the  truth,  and  who 
speaks  upon  an  occasion  when  his  mind 
stands  In  an  even  position,  without  any 
temptation  to  exceed  or  fall  short  of  the 
truth.'  Page  614.  It  is  not  necessary  to 
consider  whether  there  may  not  be  properly 
received  in  some  cases  the  natural  and  usual 
expressions  of  pain,  made  under  circum- 
stances free  from  suspicion,  even  poet  litem 
motam.  The  case  must  at  least  be  a  very 
plain  one  which  'Will  permit  this.  The 
present  controversy  presents  no  such  diffi- 
culty. The  physicians  were  called  in,  not 
to  give  medical  aid,  but  to  make  up  medi- 
cal testimony;  and  the  declarations  were 
made  to  them  while  engaged  in  that  work. 
It  would  be  difficult  to  tind  a  case  more 

f plainly  within  the  mischief  of  the  exclud- 
ng  rule." 

While  we  adhere  to  the  rule  permitting 
such  testimony  in  proper  cases,  we  do  not 
feel  inclined  to  extena  It  beyond  the  neces- 
sities of  the  case,  nor  to  cases  clearly  within 
the  exception  noted  in  the  Huntley  Ckue, 

The  fact  that  the  physician  is  employed 
for  the  express  purpose  of  giving  his  testi- 
mony in  a  case  does  not,  for  that  reason 
alone,  make  him  an  incompetent  witness. 
Nor  is  his  testimony  incompetent  for  tlmt 
reason.  It  certainly  may  be  considered  by 
the  jury  as  affecting  the  credibility  of  tbe 
witness  and  the  weight  the  jury  should  give 
to  his  testimony ;  but  the  reason  why  such 
testimony  is  incompetent  when  given  by 
third  persons,  either  as  original  or  corrobo- 
rative testimony,  is  that  it  is  giving  in 
evidence  the  ex  parte  statements  of  a  party 
to  a  suit  upon  points  material  to  the  issue, 
and  made  lor  the  purpose  of  being  testified 
to  and  given  in  evidence  in  a  suit  already 
pending  or  to  be  brought.  Such  testimony 
is  incapable  of  contradiction.  It  has  all 
the  evils  of  manufactured  testimony,  with- 
out any  possible  means  of  detecting  the 
falsity  of  it.  In  this  state  a  party  can  tes- 
tify to  his  sensations  of  pain  and  of  suffer* 
ing,  mental  or  physical ;  but  a  party  cannot 
be  allowed  to  corroborate  such  testimony  by 
witnesses  employed  to  listen  to  such  state- 
ments with  a  view  to  a  suit  to  be  brought 
or  pending.  In  this  case  the  plaintiff  had 
been  sworn,  and  detailed  her  condition  and 
sufferings,  and  then  introduced  the  two 
physicians  employed  with  a  view  to  bring- 
ing suit,  to  whom  she  stated  her  condition 
and  pains  and  suffering,  who  corroborated 
her  by  swearins:  to  such  statements.  Not 
only  this,  but  they  were  permitted  to  testify 
to  what  plaintiff  said  as  to  her  feelings 
and  sensations  of  pain  after  suit  brought, 
and  even  during  the  trial  of  the  cause. 
This  was  plainly  error,'as  held  In  the  Case 
of  Huntley, 

Dr.  Grant,  upon  being  examined  in  chief, 
testified  to  her  condition  on  the  occasion  of 
his  first  visit,  as  learned  from  Mrs.  Jones,  the 
plai ntlff .    The  record  shows  the  fol lowing  to 
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have  occurrea:  "Question.  What  did  she 
represent  to  you  as  to  her  condition?  (Ob- 
iectetl  to  as  incompetent,  on  the  part  of  the 
ciefendant.  Mr.  Davis :  I  think  we  have*  a 
rigiic  to  know  upon  what  he  bases  his  opiu- 
ion  or  conclusion,  if  he  had  come  to  any. 
The  court :  I  suppose  what  answer  she  made 
to  the  physician  would  be  evidence  as  to  her 
condition.  Mr.  Ellis:  Take  an  exception.) 
Answer.  She  stated  how  she  had  received 
the  injury.  It  is  not  necessary  to  go  over 
that  any  more.  Q.  I  want  to  know  just 
what  she  told  you  about  it.  A.  She  stated 
that  she  had  received  the  injury  from  a  fall, 
catching  her  heel  in  a  walk  goin^  down  town 
a  few  days  previous,  and  h&  fallen  in  such 
a  way  as  to  severely  strain  the  right  knee- 
joint,  so  that  it  was  doubled  under  her  in 
Buch  a  way  as  to—  Q.  How  did  she  de- 
scribe this  doubling  under,  doctor?  Can  you 
tell  how  that  was?  (Objected  to  as  incom- 
petent. The  court :  If  she  did  not  describe 
It,  of  course  that  would  end  it.  I  don't  think 
that  would  be  proper;  what  she  said  how 
slje  fell  at  that  time  would  be  proper.)" 
4'his  testimony  should  have  been  excluded. 
It  was  another  method  of  corroborating  the 
party  in  a  material  part  of  the  case  by  her 
own  statements.  JDundat  v.  Lanaing,  75 
Mich.  490;  Merkle  v.  Bennirwton  Tu!p,  G8 
Mich.  156,  55  Am.  Rep.  666 ;  Hoo9a  y.  Boston 
Loan  Oo.  182  Mass.  489. 

The  injury  in  this  case  was  alleged  to 
have  been  caused  by  a  defective  sidewalk. 
Counsel  for  plaintiff  asked  a  witness  the  fol- 
lowing question:  '*  Question.  How  is  the 
walk  rigbt  straight  along  for  eighty  rods 
thif)  side  of  Dorman's  residence  to  day?  An- 
swer. It  is  bad.  Q.  Is  it  not  true  that  in 
three  or  four  places  there  are  six  inches  of 
plank  gone,  and  holes  In  the  walk?  TMr. 
Ellis:  I  object  to  the  question,  and  ask  to 
have  the  last  answer  stricken  out.  The 
court:  I  am  inclined  to  think  the  other 
party  tried  to  get  in  something  like  that.)** 
Then  followed  an  offer  made  by  Mr.  Davis, 
and  the  record  proceeds  as  follows:  **Mr. 
Davis :  They  did.  Their  offer  waai  simply 
for  the  purpose  of  showing  that  Dr.  Dillin- 
buugh  aid  not  know  where  this  was;  that 
it  was  somewhere  in  the  city.  His  atten- 
tion was  not  called  to  it.  My  object  is  to 
show  that  at  this  yery  time  and  at  the  present 
time  these  walks  are  in  such  condition  that 
it  is  unsafe  for  aged  people  or  infirm  people 
to  pass  over  them  to-day, — right  alons  this 
street,  for  upwards  of  eighty  rods.  1  am 
perfectly  willing  they  should  go  into  that 
if  they  go  on  the  ground  they  intended  to 
go  in  to  show  that  they  are  giving  it  that 
careful  examination  they  are  attempting  to 
show.  They  have  offered  to  show  the  safe 
and  nice  condition  of  things.  I  say  they 
are  not  safe  for  a  man  that  was  in  any  way 
infirm,  or  for  a  lady,  to  go  along  there  at 
night  without  being  injured  or  tripped  up 
a  half  doasen  times  there  in  that  walk.  Mr. 
Ellis:  I  object  to  the  statements  out  of  or- 
der, not  directed  to  any  particular  walk. 
The  court :  I  don't  think  it  is  best  to  go 
into  an  Inyestigation  of  all  the  sidewalks  in 
Portland.  I  am  a  little  fearful  that  it  would 
be  too  long.    Better  confine  oorBelyes  to  this 
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particular  cross-walk.  Mr.  Davis:  Make 
It  with  a  view,  of  showing  the  general  un- 
safe condition  at  that  time  and  since.  Th» 
committee  on  streets  had  had  them  in  charge 
with  one  in  question.  Mr.  Ellis:  I  object 
to  it;  object  to  his  making  it  to  the  jur/. 
He  can't  prove  anything  of  the  kind  In  me 
case.  I  take  an  exception  to  the  offer.  The 
court :    We  will  not  go  into  it." 

The  offer  made  by  the  plaintiff's  counsel 
in  the  presence  of  the  jury  was  improper, 
and  directly  in  conflict  with  at  least  two 
decisions  of  this  court, — Dundaa  y.  Lansing, 
cited  above,  and  Tiee  y.  Bay  City,  78  Mich. 
209.  When  an  offer  is  so  made  in  the  man- 
ner this  wat»,  with  the  assertion  on  the  part 
of  the  attorney  that  the  cross-walks  "right 
along  this  street  for  eighty  rods  are  not  safe 
for  a  man  that  is  in  any  wise  infind,  or  for  a 
lady,  to  go  alone  there  at  night  without  be- 
ing injured  or  tripped  up  half  a  dozen  timet 
there  in  that  walk, "  and  such  statement  and 
offer  are  objected  to,  and  nothing  is  said  by 
the  court  to  correct  such  error  in  its  prac- 
tice, it  is  reversible  error.  The  impression 
which  the  jury  must  have  received  rrom  the 
offer  and  statement,  as  well  as  from  the  tes- 
timony of  the  witness  which  the  court  did 
not  on  motion  strike  out,  must  have  been 
detrimental  to  the  defendant.  The  court, 
instead  of  saying  to  the  attorney  that  his  of- 
fer was  improper,  and  contrary  to  the  law  as 
laid  down  by  this  court,  and  should  not 
have  been  made  in  the  manner  and  with  the 
assertion  of  fact  by  the  attorney,  and  instead 
of  cautioning;  the  jury  not  to  be  influenced 
by  it,  merely  said :  **I  don't  think  it  is  best 
to  ffo  into  an  investigation  of  all  the  side- 
walks in  Portland.  I' am  a  little  fearful  It 
would  be  too  long.  Better  confine  ourselves 
to  this  particular  cross-walk."  And  again, 
"We  will  not  go  into  it."  It  left  the  jury 
to  infer  Uiat,  if  it  had  been  gone  into,  the 
assertion  made  by  the  attorney  would  have 
been  substantiated  by  other  testimony,  and 
the  attorney  got  before  the  jury  the  sanie  ef- 
fect of  this  immaterial  testimony  as  it  it  had 
actually  been  introduced. 

Objection  is  made  to  a  question  asked  Dr. 
Grant  as  an  expert  witness.  The  record 
shows  the  following  to  have  occurred : 
"Question.  Doctor,  I  want  to  ask  you  this 
question :  Now,  suppose  a  woman  forty- 
eight  years  old,  free  at  the  time  from  rheu- 
matism, and  in  good  health,  one  yciu-  pre- 
vious having  haa  a  severe  illness  known  as 
'malarial  fever,'  and  which  confined  her  to 
the  house  for  some  thirteen  weeks ;  and  some 
six  or  seven  years  prior  to  that  time  having 
had  some  sickness  of  the  lungs, — lung  difll- 
culty :  and  in  1864,  while  in  a  hospital  in  the 
south,  had  the  small-pox;  not  having  men- 
struated for  about  one  year ;  never  had  any 
difficulty  with  her  bacx  except  what  she 
terms  *back-ache,.  brought  on  at  monthly 
periods, — (The  court:  Leave  out  "brought 
on,"— that  she  had  back -ache,  at  the  time 
of  monthly  periods  ;)*— her  uterine  organs 
never  having  troubled  her;  never  havine 
had  any  trouble  with  her  hip  or  the  small 
of  her  back,  except  the  back- aches  spoken 
of,  at  the  time  spoken  of;  but  three  years 
previous  had  injured  her  left  knee,  by  strik- 
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ing  it  against  a  stick  of  stove-wpod,  while 
putting  It  into  the  stove,  to  that  extent  that 
the  infuTj  terminated  in  what  is  known  as 
"dropsy  of  the  knee,  and  for  which  she  wore 
a  rubber  knee-cap  until  about  three  months 
previous,— till  July  20,  1888,  from  which 
time  until  the  20th  of  July  the  said  left 
knee  was  apparently  as  well  as  ever;  and 
that  about  one  year  previous  to  July  20, 
1888,  she  knelt  upon  the  damp  ground  for 
about  one-half  hour,  and  upon  her  right 
knee ;  and  that  as  a  consequence  she  found 
swollen  condition;  but  that  upon  applica- 
tion of  iodine*  she  found  the  next  morning — 
(  The  court:  Change  that  ''as  a  conse- 
quence.** — that  it  was  followed  by  that. 
After  kneeling  down  there  it  was  followed 
by  swollen  condition.)  That  after  kneeling 
down  it  was  followed  by  swollen  condition. 
That  upon  the  application  of  iodine  the 
next  morning  tine  lound  that  the  knee  was  ap- 
parently as  well  as  ever.  That  about  three 
or  five  months  previous  to  July  20,  1888, 
she  again  knelt  down  upon  the  ground  and 
upon  her  right  knee,  and  it  again  appeared 
to  be  swollen  and  slightly  painful,  and  con- 
tinued for  a  period  of  about  six  weeks.  That 
she  then  applied,  during  this  time,  iodine, 
and  after  three  months,  but  for  three  months 
prior  to  20th  of  July,  1888,  she  had  no 
trouble  with  said  knee, — that  is,  the  right 
knee.  The  same  appeared  to  be  well,  to 
have  entirely  recovered  from  the  difficulty, 
having  no  tenderness  of  the  muscles  through 
the  small  of  the  back  or  lumbar  regions,  or 
pain  or  tenderness  of  the  genital  organs,  no 
ecchvmosed  condition  of  the  tuberosity  of 
the  ischium,  no  pain  or  inflammation  in  the 
sacro  iliac  joint  or  the  muscles  covering  the 
same, —should  catch  her  left  heel  in  the 
cross-walk,  and  for  the  purpose  of  protecting 
herself,  should  throw  her  right  foot  back, 
and  double  her  right  foot  under  her  right 
leg,  and  fall  in  that  position  upon  the  left 
hip  and  side,  become  unconscious,  or  nearly 
BO,  by  reason  of  the  suddenness  of  the  fall, 
her  left  foot  becoming  leose  in  the  mean 
time,  and  upon  getting  up  she  walked  a  dis- 
tance of  about  1,150  feet  in  going  home, 
with  great  difficulty,  being  obliged  to  ^o 
from  side  to  side,  suffering  great  pain  in 
the  groin,  extending  to  the  front  of  the 
body,  with  pain  in  the  back,  and  upon 
reaching  home  obliged  to  go  to  bed,  and  the 
next  day  after  such  accident  suffering  flreat 
pain  in  her  left  j|^in,  back  and  front  oi  her 
Dody,  suffering  intensely  while  lying  on  her 
left'  side,  being  unable  to  lie  on  the  right 
side  on  account  of  pain  in  her  right  knee, 
being  obliged  to  lie  on  her  back,  and  in  a 
position  to  have  a  pillow  under  her  right 
knee,  suffering  great  pain  in  her  left  heel ; 
also  with  a  pam  in  the  back  of  her  neck,  or 
drawing  in  back  of  her  neck,  so  that  she 
harl  to  nave  a  pillow  under  it  to  keep  her 
head  from  going  forward ;  that  five  days  af- 
terwards yon  find  upon  examination  the 
right  knee  in  a  semi-flexed  condition,  and 
upon  comparison  with  the  left  knee  vou  find 
that  the  nfcht  knee  is  about  an  inch  larger 
than  the  left  at  certain  points  and  where  re- 
sistance is  least  you  find  a  puffness  at  the 
side  of  the  patella,  also  fullness  or  promi- 
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nence  above  the  knee,  and  the  joint  very 
tender,  especially  when  you  attempt  to  ex- 
tend it ;  finding  no  contusions  or  bruises  on 
the  surface  whatever,  and  skin  apparently 
normal ;  left  knee  being  in  apparently  a  nor- 
mal condition ;  finding  upon  the  left  hip,  n 
little  outside  the  tuberosity  of  the  ischium, 
ecchymosed  condition ;  finding  no  dislocation 
of  knee  joint  or  no  fracture ;  more  bruising 
of  the  tissue  there  upon  upper  part  of  hip- 
joint,  near  sacro  iliac  joint,  or  the  muscles 
covering  the  same  you  nnd  tenderness :  with 
muscles  covering  the  same  you  find  tender- 
ness with  no  bruises.  Passing  to  the  lum- 
bar region  you  run  your  finger  over  the  oc- 
cipital bone  from  the  upper  part  of  the 
spinal  column  all  the  way  down,  and  find 
tenderness  on  the  left  side  of  the  spine  in 
the  lumbar  region,  and  the  patient  com- 
plaining of  extreme  pain  when  attempt  is 
made  to  put  the  muscles  in  action ;  upon 
pressure,  finding  over  the  pubic  and  left 
^roin  very  much  tenderness,  and  pain  also 
m  neighborhood  of  pubic  bone ;  upon  dig- 
ital examination  of  vagina,  you  find  placing 
your  finger  upon  neck  of  uterus,  extreme 
pains  complained  of  by  patient ;  attempting 
to  impinge  ovary  you  find  that  this  manip- 
ulation causes  so  much  pain  that  the  pa- 
tient was  unable  to  bear  it,  according  to  her 
statements;  and,  coming  to  the  conclusion 
that  the  trouble  was  with  the  left  ovary  and 
congested  state  of  the  womb,  the  tempera- 
ture being  99,  heart  irritable,  pulsation  96, 
bladder  irritable,  left  ovary  very  tender  up- 
on pressure.  Upon  your  second  examination, 
which  Was  on  the  11th  day  of  August,  1888, 
you  find  that  the  swelling  in  the  knee  has 
been  reduced  to  one-half  inch  less,  pain  and 
tenderness  in  the  muscles  of  the  neck,  in 
genital  organs,  and  patient  unable  to  bear 
her  weight  on  her  right  foot.  Upon  third 
examination,  which  occurred  about  the  IBth 
of  September,  you  find  same  symptoms, 
with  slight  modifications  in  the  reduction  of 
swelling  and  the  lessening  of  pain  and  ten- 
derness in  the  right  knee  and  muscles. 
Upon  fourth  examination,  which  occurs 
upon  17th  day  of  October,  you  find  her  still 
unable  to  extend  her  right  knee,  with  slight 
modifications  of  pain  and  tenderness  in  the 
right  knee,  hip,  and  genital  organs.  Upon 
fifth  examination,  made  night  before  last, 
you  find  contraction  of  tHe  external  and 
internal  tendons,  16  months'  time  having 
elapsed  from  date  of  first  examination  to 
that  of  last, — what  would  you  say  as  to  prob- 
ability of  absolute  recovery  of  patient 
from  all  these  conditions  which  you  found 
her  in  at  the  time  of  your  first  examina- 
tion? (Objected  to.  The  trouble  with 
the  question  is  that,  without  describing  it 
same  condition,  you  find  tenderness;  you 
find  tenderness  there,— different  parts.  The 
court:  Where  it  states  that  you  find  ten- 
derness upon  the  examination  that  may  be 
changed,— that  the  patient  complains  of 
tenderness  and  pain,  complains  of  tenderness 
at  those  points.  Mr.  EUis:  Also  that  he 
assumes— the  question  does — that  the  left 
knee  was  in  normal  condition.  The  court: 
At  what  time?  Mr.  Ellis:  At  the  time  of 
the  examination  by  the  doctors.    The  court : 
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The  first  one?  Mr.  Ellis:  Yes,  sir.  The 
court:  There  is  some  evidence  hj  the  doc- 
tor, certainly,  that  he  found  it  m  normal 
condition  at  that  time.  Then  there  is  some 
evidence  to  base  it  upon.  Mr.  Nichols : 
This  doctor  himself  says  it  was.  Mr.  Ellis : 
The  other  doctor  said  it  was  not.  Also,  at 
the  time  of  the  third  examination,  the  pa- 
tient was  unable  to  bear  her  weight  upon 
her  right  limb.  There  is  not  any  evidence 
of  that  kind.  Mr.  Nichols:  I  said  the 
second  examination.  I  don't  say  the  third. 
The  coui-t :  Well,  change  that—that  the  pa- 
tient saying  that  she  was  unable  at  that 
time,  at  the  time  of  that  examination,  to 
bear  her  weight  upon  the  limb.  Anything 
further?  Mr.  Ellis:  I  object  further  to  the 
•question  Uiat  it  is  so  long,  and  contains  so 
many  disputed  propositions.  Also  contains 
a  decision  or  determination  that  the  doctor 
made  at  the  time  of  the  examination.  The 
court :  What  decision  do  you  refer  to?  Mr. 
Ellis :  Concerning  the  cause  of  the  trouble 
of  the  internal  organs  at  that  time ;  so 
much  so  that  he  decided  so  and  so  at  the 
time.  There  is  not  any  evidence  that  this 
doctor  decided  that.  The  court:  There  is 
evidence  that  this  doctor  decided  something 
about  the  knee.  Mr.  Ellis:  Oh,  yes,  but 
tiothing  about  the  genital  troubles.  The 
court:  What  do  you  say  in  your  question 
about  decision  as  to  genital  organs?  Mr. 
Nichols:  Extreme  pain  in  attempting  to 
Impinge  ovary  between  your  fingers.  This 
manipulation  she  was  unable  to  bear ;  com- 
ing to  the  conclusion  that  the  trouble  was 
with  the  left  ovary.  Dr.  Logan  swears  to 
that.  The  court:  There  is  something  to 
base  that  upon, — that  is,  in  the  opinion  of 
one  phvsician  who  examined  it.  Now,  anv- 
thinsT  further?  The  court:  I  guess  I  will 
let  him  answer.  Exception  for  the  defense. 
The  court:  If  you  want  anything  added 
to,  add  to  it.  Mr  Ellis:  I*  haven't  any 
requests  to  make.  It  is  in  the  same  condi- 
tion that  it  was  before.  The  court:  Our 
supreme  court  has  decided  as  to  those  ques- 
tions. When  the  court  asks  counsel  to  point 
out  defects  it  is  their  duty  to  do  so.  Mr. 
Ellis:  There  was  the  condition  about  the 
excessive  fiowing  afterwards.  Mr.  Nichols : 
I  will  add  that  some  seven  days  afterwards — 
Mr.  Ellis:  Also  doesn't  contain  medicine 
that  the  woman  had  been  taking  during  that 
time.  Mr.  Nichols:  Five  days  after  the 
injury  complained  of  by  the  patient — after 
the  20th — menstruation  commences  again, 
and  continues  for  some  time  excessively, 
then  ceases  for  a  short  time,  and  then  azain 
commences,  and  continues  for  the  period  of 
eight  weeks  without  cessation,  in  excessive 
degree.  The  court:  Did  you  state  about 
her  having  lung  trouble?  Mr.  Nichols: 
Yes,  sir.  The  court :  She  had  lung  trouble 
some  six  or  seven  years  ago,  and  coughed 
considerably.  Mr.  Ellis:  It  doesn't  state 
what  was  taken,  or  what  has  been  done  with  . 
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the  patient,  or  the  care  she  had  had,  or  th« 
place  of  these  examinations,  or  where  she 
had  traveled  to  make  these  examinations 
from  time  to  time,  nor  the  medicine  or  care 
that  she  had  had  during  that  time.  It  seema 
to  me  that  would  be  necessary,  so  tiiat  you 
could  tell  whether  they  were  permanent  or 
not.  Whether  she  had  run  along  without 
any  care,  what  it  was,  the  medicine  that  was 
given  her,  would  be  material.  The  court: 
Well,  based  simply  upon  what  is  included 
in  the  question,  you  may  answer  it,  doctor. 
Exception  for  the  defense.)  Answer.  You 
want  to  know  as  to  my  opinion  of  the  per- 
manency of  all  these  disabilities  mentioned? 
Answer.  Yes,  sir.  A.  Well,  I  have  to  ex- 
clude everything  except  the  disability  of  the 
knee-joints.  Q.  Very  well  then,  what  can 
you  say  about  that?  A.  As  I  believe,  the 
others  are  not  permanent.  I  think  I  an- 
swered the  same  question  this  forenoon, — 
that  I  believe  the  injury  or  the  disability  to 
the  knee-joint  was  permanent.? 

In  Mayo  v.  Wrignt,  cited  above,  we  held 
that  it  was  no  objection  to  a  question  asked  an 
expert  witness  that  it  was  too  lengthy ;  but  we 
also  held  that  it  should  be  reduc^  to  writing, 
and  embrace  the  whole  question  in  a  con- 
nected manner.  We  think  this  question  is 
open  to  the  criticism  made  upon  the  ques- 
tion in  so  far  as  relates  to  the  disconnected 
method  of  propounding  it.  It  undoubtedly 
contains,  however,  the  elements  of  what  the 
plaintiff  bases  her  right  to  recover  on  for 
the  injury  caused  by  the  negligence  of  the 
defendant,  which,  upon  examination  of  the 
question,  turns  out  to  be  more  in  th^  aggra- 
vation of  existing  ills  than  any  definite  new 
injury  caused  to  plaintiff.  Following  the 
expert  question  above  referred  to,  the  fol* 
lowing  was  asked  of  this  witness:  ** Ques- 
tion. Taking  into  consideration  simply 
these  things  that  were  asked  you  on  this 
question,  to  what  would  you  attribute  the 
condition  that  you  found  the  patient  in  at 
the  time  of  your  examination?"  This  was 
objected  to  ss  incompetent.  ''The  court: 
I  am  inclined  to  think  that  is  proper.  Leav- 
ing out  now  everything  except  what  was 
stated  to  you  in  this  hypothetical  question, 
then  what,  in  your  judgment,  caused  the 
condition  in  which  you  found  her?  Answer. 
As  to  the  cause?  Answer.  Yes.  A.  Why, 
it  seems  to  me  there  could  be  but  one  con- 
clusion, knowing  the  history  of  the  case  and 
all,— that  it  resulted  from  the  fall.  It 
doesn't  take  a  medical  expert  to  answer  that 
question,  does  it?"  This  was  improper.  It 
was  usurping  the  province  of  the  jury. 
The  witness  was  permitted  to  testify  to  a 
conclusion,  contrary  to  our  own  decisions. 
Dutidaa  y.  Landing,  75  Mich.  499;  Tice  y. 
Bay  City,   78  Mich.   209. 

The  judgment  mutt  be  reverned,  and  a  new 
trial  granted. 

The  other  Justices  concurred. 


van. 
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1.  The  ezploflloii  of  nitrofrlycerin  In  a 
gaM'well  on  one's  own  land  to  increase  the 
natural  flow  is  not  an  unlawful  Interference 
with  the  rifrhts  of  other  persons  from  whoae  land 
the  gas  is  thereby  drawn. 

£•  An  ii^nnetion  may  be  granted  to 
prevent  the  ezploelon  of  nitroiflyoerln 
in  a  gas  well  within  a  city  so  near  the  residence 
of  complainant  as  to  endanger  life  and  property 
therein. 

8.  The  fiust  that  an  act  whleh  Is  dan* 
^erons  to  life  and  property  conatitotee 
a  crime  will  not  prevent  an  ii^nnction 

against  it  on  the  applicaUon  of  a  private  citizen 
whose  residence  and  family  are  endangered. 

4«   On  an  application  fbr  ameretempo- 
Irary  injunction*  the  sulllciency  of  the 
complaint  will  not  be  tested  as  by  a  de- 
murrer if  it  presents  a  proper  subject  for  inves- 
tigation. 

(Aprfl  27. 1868.) 

APPEAL  b^  defeDdant  from  a  Judgment  of 
the  Circuit  Ciourt  for  Hancock  County  in 
favor  of  plaintiff  in  a  suit  brought  to  enjoin 
defendants  from  exploding  dynamite  in  a  gas 
well  for  the  alleged  reason  that  it  would  in- 
jure property  of  the  plain  (iff.  Affirmed. 
The  facta  are  staled  in  the  opinion. 


Mesgn.     James     A.     New*     Charles 
Downinif  and  Asa  M.  New  for  appellants. 
Mr.  DaTid  S.  Ooodin£f  for  appellee. 

Coffey* «/.,  deliyered  the  opinion  of  the 
court: 

This  was  an  action  by  the  appellee  against 
the  appellants  in  the  Hancock  circuit  court  for 
the  purpose  of  obtaining  an  injunction.  The 
complamt  alleges,  substantially,  that  the  ap- 
pellee and  his  wife  are  the  owners  by  entireties 
of  the  real  estate  therein  described;  which  con- 
sists of  four  city  lots  in  the  city  of  Green- 
field; that  the  lots  are  enclosed  together  by  a 
fence,  and  that  his  dwelling-house  and  resi- 
dence, in  which  he  and  his  family  reside,  is 
situated  on  the  lots;  that  the  lots  are  near  the 
centre  of  the  city;  and,  with  his  residence 
thereon,  are  of  the  value  of  $4,000;  that  with 
full  knowledge  of  all  the  facts  the  appellants 
regardless  of  the  rights  of  the  appellee,  and  of 
the  safety,  peace,  comfort,  and  lives  of  himself 
and  family,  have,  without  his  consent  and  over 
his  objections,  within  the  last  forty  days,  dug 
and  constructed  a  natural  gas  welli  to  the 
depth  of  about  1,000  feet,  and  about  200  feet 
distant  from  the  appellee's  residence,  with  only 
a  street  forty  feet  in  width  between  the  appel- 
lee's lots  and  the  lot  on  which  the  well  is  sunk; 
that  the  appellants  are  about  to  ''shoot"  said 
well,  and  will  do  so  unless  restrained;  that  for 
the  purpose  of  "shooting"  the  well  the  appel- 
lants, about  midnight  of  the day  of  Au- 
gust, 1889,  unlawfully  procured  to  be  brought 
and  unlawfully  permitted  a  large  quantity  of 
nitroglycerin   or  other  nitro  explosive  com- 


Non.— Ifottcral  got. 

Hie  suppljrlns:  of  natural  gas  is  a  publiouse,  and 
a  corporation  organized  for  that  purpose  may  be 
granted  the  power  of  eminent  domain.  Johnston 
V.  Peopled  Nat.  Gas  Co.  (Pa.)  6  OeDt.  Rep.  004;  Gar- 
other*8  App.  11  Gent.  Etep.  48, 118  Pa.  468;  Bloomfleld 
ft  K.  N.  G.  L.  Co.  V.  Richardson,  63  Barb.  487. 

Securing  natural  gas  and  laying  pipes  for  the 
transportation  thereof  for  the  use  of  a  municipal 
corporation  and  Its  citizens,  is  a  public  purpose  for 
wliioh  the  corporation  may  validly  exercise  its 
taxing  powers.   Fellows  y. Walker,  88  Fed.  Bep.  65L 

Whether  natural  gas  is  a  *^olati1e  substance"  is 
a  question  of  fact  in  determining  which  the  aid  of 
the  t«>etimony  of  sdentlflc  men  must  be  had.  Ford 
y.  Buchanan,  1  Gent.  Rep.  896,  111  Pa.  81. 

A  lease  of  land  to  be  worked  for  oil  and  provid- 
ing that  it  shall  be  void  if  oil  is  not  found  within 
four  yean  is  not  satisfied  by  the  finding  of  gas. 
**Gaa"  and  **oil"  are  not  synonymous.  Truby  y. 
Palmer  (Pa.)  4  Gent.  Rep.  825. 

A  municipal  corporation  cannot  grant  an  ez- 
elnalve  right  to  supply  it  and  its  oitiaens  with  nat. 
ural  gas.  Citizens  Gas  &  Min.  Go.  v.  Elwood,  14 
West.  Bep.  8K,  114  Ind.  888.  The  court  here  said: 
^'It  would  hardly  be  contended  that  even  the  Leg- 
islature could  confer  upon  any  corporation  a  spe- 
cial privilege  to  supply  a  town  or  city  with  coal  or 
wood,  and  it  is  not  easy  to  perceive  why  the  same 
principle  does  not  apply  to  natural  gas.  Leas  com- 
mon than  coal  or  wood,  it  is,  nevertheless,  a  fuel." 

A  statute  providlug  for  the  formation  of  corpo- 
rations for  **the  manufacture  and  supply  of  gas, 
or  the  supply  of  light  or  beat  to  the  public  by  any 
other  means,"  does  not  authorize  the  grant  of  a 
franchise  to  furnish  natural  gai.    Bmerson  v.  Gom. 

UL.R.A. 


108  Pa.  IIL  Green,  X,  says,  p.  lAfc  *The  furnish- 
ing of  natural  gas  is  not  the  furnishing  of  heat. 
Natural  gas  is  not  heat.  It  is  a  fueh  a  substance 
which  may  be  converted  into  heat  by  combustion 
with  atmospheric  air.  When  the  gas  is  delivered 
to  the  ^naii^er  It  is  still  gas  only.  It  is  not  heat. 
If  the  cbiiBumer  does  not  produce  combustion,  no 
heat  is  obtained  and  if  he  does  produce  it,  the  act 
of  doing  so  is  his  act  and  not  tiiat  of  the  company 
which  furnishes  the  gas.** 

A  corporation  authorized  to  maintain  any  work, 
public  or  private,  which  **may  tend  or  be  designed 
to  improve,  mcrease,  facilitate,  or  develop  trade** 
may  engage  in  the  business  of  producing,  trans- 
porting, and  supplying  natural  gas  to  fftotories  and 
dwellings.  Oarother*s  App.  11  Gent.  Bep.  48,  118 
Pa.  468. 

A  COD  tract  to  bore  an  oil  or  gas  well  of  a  specified 
diameter  is  not  substantially  performed  by  boring 
one  of  less  diameter,  without  other  excuse  than  to 
save  time  and  expense,  although  for  the  purpose 
of  testing  tbe  territory,  which  was  the  only  result 
accomplfshed,  the  smaller  well  might  be  as  effect- 
ive as  the  larger.  Gillespie  Tool  Co.  y.  Wilson.  128 
Pa.  18. 

A  stipulation  in  a  lease  that  the  lessee,  who  agrees 
to  drill  a  well  for  gas,  shall  furnish  the  lessor  gas 
to  heat  and  light  his  buildings  and  furnish  pipes 
and  fixtures  tberefor,  is  not  an  absolute  agreement 
to  furnish  the  gas  and  fixtures  in  any  event,  but 
only  in  case  gas  is  obtained  from  the  well.  Evans 
y.  ConsumerR  Gas  Trust  Go.  (Ind.)  Dec.  18, 188L 

A  manufacturing  company  baving  a  contract  for 
tbe  use  of  natural  gas  for  a  fuel  only,  which  uses 
it  for  illumination  also,  is  liable  for  the  reasonable 
value  of  tbe  gas  used  for  illumination  without 


444 


IllBIAlTA  BVFBBMB  GOURT. 


Afb.. 


pound  to  be  and  remain  upon  Sycamore  street, 
a  public  street  in  the  city,  and  within  less  than 
200  feet  of  appellee's  residence,  for  about  three 
hours,  in  the  midst  of  and  surrounded  by  a 
lar^e  number  of  people;  that  appellants  by 
their  employes,  threatened  and  attempted  to 
"shoot"  said  gas  well,  and  that  they  still 
threaten  so  to  do,  with  their  said  nitroglycer- 
in or  other  nitro  explosive  compound,  and  will 
do  so  unless  restrained;  that  nitroglycerin  is 
highly  explosive,  and  very  dangerous  to  prop 
erty  and  life,  and  is  liable  to  explode  under 
any  and  all  circumstances,  and  at  any  time  or 
place,  and  that  an  explosion  of  60  or  100  quarts 
of  said  explosive  at  any  given  place  on  the  sur- 
face of  the  earth  could*  and  probably  would  de- 
stroy life  and  property  for  a  distance  of  500 
yards  in  all  directions  from  euch  explosion; 
that  the  handling  or  storing  thereof  in  or  about 
appellant's  gas  well  will  endanger  the  lives  of 
his  family  as  well  as  the  safety  of  his  property, 
and  that  the  shooting  of  said  well  with  nitro- 
glycerin will  greatly  injure  and  damage  the 
appellee's  said  property,  both  above  and  under 
the  surface  of  ibe  earth,  and  endanger  his  life 
and  the  lives  of  his  family.  This  complaint 
was  verified,  and  upon  It  and  the  affidavits 
filed  in  support  of  its  allegations  the  court 
granted  a  temporary  in  1  unction,  from  which 
this  appeal  is  prosecuted.  The  affidavits  filed 
by  the  appellee  tended  to  prove  that  the  appel- 
lants' gas  well  is  within  the  corporate  limits  of 
the  city  of  Greenfield;  that  a  short  time  prior 
to  the  filing  of  the  complaint  in  this  cause  the 
appellants  deposited  in  or  near  the  derrick  at 
the  well  described  in  the  complaint  about  117 
quarts  of  nitroglycerin,  weighing  about  840 
pounds,  with  the  intention  of  exploding  the 
same  in  the  well.  The  affidavits  further  tend 
to  show  that  nitroglycerin  is  very  explosive. 


and  that  it  is  liable  to  explode  at  any  time; 
that  the  explosion  of  that  quantity  of  nitrogly- 
cerin upon  the  surface  of  the  earth  would  be 
likely  to  destroy  life  or  property  at  any  point 
withm  500  yards  of  such  explosion. 

It  is  contended  bv  the  appellants — Fir$t^ 
that  they  had  the  rignt  to  use  their  own  prop- 
erty as  to  them  seemed  best,  and  for  that  rea- 
son they  could  not  be  enjoined  from  exploding 
nitroglycerin  in  their  well  for  the  purpose  of 
increasing  the  flow  of  natural  gas,  though  such 
explosion  mifi^ht  have  the  effect  to  draw  the 
gas  from  the  land  of  the  appellee;  tecond,  that, 
as  bringing  nitroglycerin  into  the  corporate 
limit  of  a  town  or  citv  in  a  greater  qpantltv 
than  100  pounds  is  made  a  crime  by  statute,  it 
cannot  be  enjoined.  On  the  other  hand,  it  is 
contended  by  the  appellee— /<liV«^,  that  natural 
gas  is  property,  ana  that  the  appellants  have 
no  legal  right  to  do  anything  upon  their  own 
land  which  will  draw  such  gas  from  his  land, 
and  appropriate  it  to  their  own  use;  second, 
that  as  he  IS  liable  to  suffer  an  injury  peculiar 
to  himself,  to  which  the  public  in  general  is 
not  subject,  bj  the  unlawful  act  of  Sie  appel- 
lants in  bringing  nitroglycerin  within  the  cor- 
porate limits  of  Greenfield,  he  is  entitled  for 
that  reason  to  an  injunction. 

It  has  been  settled  in  this  state  that  natural 
gas,  when  brouf^ht  to  the  surface  of  the  earth 
and  placed  in  pipes  for  transportation,  is  prop- 
erty, and  may  be  the  subject  of  interstate  com- 
merce. State  V.  Indiana  d  0.  0.  0.  d  Min. 
Co.  120  Ind.  675,  6  L.  R.  A.  579.  Water,  pe- 
troleum oil,  and  gas  are  generally  classed  by 
themselves  as  minerals  possessing  in  some  de- 
gree a  kindred  nature.  Aa  to  whether  the 
owner  of  the  soil  may  dig  down  and  divert  a 
well-defined  subterranean  stream  of  water, 
there  is  much  diversity  of  opinion  and  conflict 


gard  to  the  price  paid  for  that  used  for  f  ueL   Phil-  ! 
adelphla  Co.  v.  Park,  188  Pa.  846. 

A  contract  by  a  natural  gas  company  to  supply 
a  viUage  with  gas  for  street  lamps  contemplates 
such  lamps  as  ai'e  commonly  used  in  the  natural 
gas  region,  and  where  only  open  lamps  were  there 
used  the  village  cannot  be  compelled  to  use  closed 
lamps  in  order  to  iessea  the  consumption  of  gas. 
Saltsburg  Gas  Co.  v.  Saltsbunr,  10  L.  B.  A.  IflB,  188 
Pa.  260. 

"From  the  nature  of  gas  and  'ires  operations, .  •  . 
the  arrant  of  well-rights  is  necessarily  exclusive.** 
Westmoreland  &  C.  Nat.  Gas  Go.  v.  DeWitt,  6  L.  B. 
A.  731, 180  Pa.  23& 

Under  a  lease  of  the  right  to  bore  for  and  gather 
''all  oil  or  gases**  on  certain  premises  in  considera- 
tion of  a  part  of  the  oil  found,  the  lessee  is  entitled 
to  ail  the  gas  found.    Baton  v.  Wilcox,  tf  Hun,  61< 

From  the  next  paragraph  it  seems  that  the  re- 
sult would  have  been  the  same  had  the  right  to 
gather  the  gas  not  been  expressly  given. 

Under  a  lease  of  land  ''for  the  purpose  of  mining 
and  excavating  for  roclc  or  carbon  oil**  and  "for 
said  purpose  only,**  in  consideration  of  a  part  of  the 
oil  obtained,  the  lessee  is  entitled  to  all  the  natural 
gas  which  escapes  by  its  own  force  from  a  well 
from  which  oil  is  taken.  Wood  County  Pet.  Oo.  v. 
West  Virginia  Transp.  Oo.  28  W.  Ya.  210,  87  Am. 
Bep.  860. 

A  test  well  producing  gas  sufficient'  to  furnish 
five  stoves,  one  grate,  three  Jets,  and  two  street 
ttghts  produces  gas  in  paying  quantities,  within  a 
gas  and  oil  lease  for  a  term  of  years  and  so  long  as 
gas  or  oil  are  so  produced,  where,  after  the  quan« 

16  II.R.A. 


tity  produced  was  known,  all  parties  thereto  joined 
in  or  assented  to  the  laying  of  pipe  for  its  use  and 
the  expenditure  of  money  therefor.  Herrington 
V.  Wood,  6  Ohio  0.  Ct.  Bep.  826. 

A  reasonable  regulation  of  the  pressure  at  which 
natural  gas  may  be  transported  in  pipes  is  within 
the  police  power  of  a  state  Legislature,  but  a  pro- 
hibition of  the  use  of  artificial  means  to  maintain 
the  legal  pressure  in  order  to  prevent  transporta* 
tion  of  gas  into  other  states  is  InvaUd.  Jamieson 
V.  Indiana  Nai;.  Gas  &  OU  Oo.  12  L.  B.  A.  66B,  128  Ind. 
666;  Benedict  v.  Columbus  Const.  Oo.  (N.  J.  BqJ 
Jan.  26, 1882.  In  the  latter  case  McGill,  Ch,  X,  said 
in  the  syllabus:  "Until  the  national  Congress  reg- 
ulates the  transportation  of  natural  gas  from  state 
to  state- it  being  admittedly  a  dangerous  com> 
modity— the  several  states  may  make  reasonable 
regulation  for  the  protection  of  the  life  and  health 
of  its  dtlaens  against  it,  and  such  regulations  when 
not  directed  against  interstate  commerce,  but  only 
incidentally  and  necesMirfly  affecting  it,  wili  be  up- 
held as  valid.  But  where  ttia  state  steps  beyond 
the  legitimate  domain  of  police  regulation,  and 
under  its  guise  or  otherwise  seeks  by  its  legislation 
to  restrict  interstate  commerce,  such  legislation 
becomes  invalid.** 

Both  of  these  cases  arose  out  of  the  Indiana  stat- 
ute. A  prior  statute  of  that  state  directly  prohib- 
iting the  transportation  of  natural  gas  In  pipes 
into  another  state  was  held  invalid  as  being  inter- 
state commerce  legislation.  State  v.  Indiana  &  O. 
O.  G.  &  Min.  Co.  6  L.  B.  A.  57U,  120  Ind.  63S.  See 
note  to  this  esse,  6  L.  B.  A.  679, 680,  for  "power  of 
Congress  to  regulate  commerce.**  J.  G.  G. 
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in  tbe  adjudicated  cases;  but  the  authorities 
agree  that  tbe  owner  of  a  particular  tract  of 
land  may  sink  a  well,  and  appropriate  to  his 
own  use  all  tbe  percolating  waler  found  there- 
in, though  it  may  entirely  destroy  the  well  on 
bis  neighbor's  land.  Ang.  Watercourses. 
§  112;  Hanwn  y.  McChu,  42  Cal.  803,  10  Am. 
Kep.  299;  Wheatley  v.  Baugh,  25  Pa.  528,  64 
Am.  Dec.  721;  FYazi&ry.  Brown,  12  Ohio  St. 
802:  AcUm  T.  BlundeU,  12  Mees  &  W.  824; 
Delhi  Y.  ToumaM,  50  Barb.  810;  Moaier  v. 
CaldiDeU,  7  Nev.  868;  Neto  Albany  d  8,  /?.  Co, 
y.  Peterwn,  14  Ind.  112;  OreencasUe  r.  Eaxe" 
kU^  28  Ind.  186.  It  is  a  familiar  maxim  that 
in  contemplation  of  law,  land  always  extends 
downward  as  well  as  upwards,  so  thi*t  what- 
ever is  in  a  direct  line  between  tbe  surface  of 
any  land  and  the  center  of  the  earth  belongs  to 
the  owner  of  the  surface.  Mr.  Angell  says 
that  it  would  seem  to  follow  from  this  maxim 
that  whether  what  is  subterranean  be  solid 
rock,  mines,  or  porous  soil,  or  salt  springs,  or 
part  land  and  part  water,  tbe  person  who  owns 
the  surface  may  di^  therein,  and  apply  all  that 
Is  there  found  to  bis  own  purposes  ad  libitum, 
Ane.  Watercourses,  g  109.  Upon  this  prin- 
ciple, it  was  held  by  this  court  m  the  case  of 
Neva  Albany  db  8.  R.  Co,  y.  Peterson,  supra, 
that  if  an  adjoining  land-owner,  in  lawfully 
digging  upon  his  own  land,  draws  the  water 
from  ue  land  of  another,  to  his  injury,  such 
injury  falls  within  the  description  of  damnum 
absque  ir^uria,  which  cannot  become  the 
ground  of  an  action.  In  the  case  of  Hdlde- 
man  v.  Bruekhari,^  Pa.  614,  it  was  said: 
*'Tbe  purchaser  of  land  in  which  there  are  un- 
known subsurface  currents  must  buy  In  igno- 
rance of  any  obstacle  to  tbe  full  enjoyment  of 
bis  purchase  indetinitely  downwards,  and  the 
purchaser  of  land  in  which  a  spring  arises,  ig- 
norant whence  and  how  the  water  comes,  can- 
not bargain  for  any  right  to  a  secret  flow  of 
water  in  another's  land.*'  Mr.  Gould,  in  his 
work  on  Waters,  (2d  ed.  g  291.)  says:  "Pe- 
troleum oil,  like  subterranean  water,  is  in- 
cluded in  the  comprehensive  idea  which  the 
law  attaches  to  the  word  *land,'  and  is  a  part 
of  the  soil  in  which  it  is  found.  Like  water, 
It  is  not  tbe  subject  of  property,  except  while 
in  actual  occupancy,  and  a  grant  of  either 
water  or  oil  is  not  a  grant  of  the  soil,  or  of 
anythinff  for  which  ejectment  will  lie."  In 
recogniuon  of  the  principles  here  announced 
in  the  case  of  Brown  y.  VandRrgrifi,  80  Pa. 
142,  it  was  said  by  the  court  that  "the  discov- 
ery of  petroleum  led  to  new  forms  of  leasing 
lands.  Its  fugitive  and  wandering  existence 
within  the  limits  of  a  particular  tract  was  un- 
certain, and  assumed  certainty  only  by  ac- 
tual development  founded  upon  experiment." 
What  is  said  of  the  fugitive  character  of  per- 
colating water  and  of  petroleum  oil  applies  with 
mater  force  to  natural  gas.  In  the  case  of 
Westmoreland  d  0.  Jiat.  Gas  Co,  y.  De  Witt, 
180  Pa.  285,  6  L.  R  A.  781,  it  was  said: 
''Water  and  oil,  and  still  more  strongly  gas, 
may  be  classed  by  themselyes,  if  the  analogy 
be  not  too  fanciful,  as  mineral  ferm  naturm. 
In  common  with  animals,  and  unlike  other 
minerals,  they  haye  the  power  and  the  ten- 
dency to  escape  without  the  Yolitioo  of  tbe 
owner.  Their  fugitive  and  wandering  exist- 
ence within  the  limits  of  a  particular  tract  Is 
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uncertain.  .  .  .  They  belong  to  the  owner 
of  the  land,  and  are  part  nf  it,  so  long  as  they 
are  on  or  in  it,  and  are  subject  to  his  control^ 
but  when  they  escape,  and  go  into  other  land, 
or  come  under  another's  control,  the  title  of 
the  former  owner  is  gone.  Possession  of  the 
land,  therefore,  is  not  necessarily  possession  of 
the  gas.  If  an  adjoining  or  even  a  distant 
owner  drills  his  own  land  and  taps  your  gas, 
BO  that  it  comes  into  his  well  and  under  his 
control,  it  Is  no  longer  yours,  but  bis."  It  is 
not  denied  by  the  appellee  in  this  case  that  the 
appellants  have  the  perfect  legal  right  to  sink 
a  well  into  their  own  land,  and  draw  there- 
from all  the  gas  that  may  naturally  flow  to  it, 
but  he  contends  that  they  have  no  right  to  ex- 
plode nitroglycerin  in  the  well  to  increase  the 
natural  flow.  When  it  is  once  conceded  that 
the  owner  of  the  surface  has  the  riglit  to  sink  a 
well  and  draw  gas  from  the  lands  of  an  adjoin- 
ing owner,  no  valid  reason  can  be  given  why 
he  may  not  enlarge  bis  well  by  the  explosion 
of  nitroglycerin  therein  for  the  purpose  of  in- 
creasing the  flow.  The  question  is  not  as  to 
the  quantity  of  gas  he  may  take,  but  it  is  a 

?[ue8tion  of  his  right  to  take  the  gas  at  all.  6o 
ar  as  this  suit  seeks  to  enjoin  the  appellants 
from  exploding  nitroglycerin  in  their  gas  well, 
upon  the  ground  that  it  will  Increase  the  flow 
of  the  gas  to  the  injury  of  the  appellee,  it  can- 
not, in  our  opinion,  be  sustained.  The  rule 
that  tbe  owner  bas  the  right  to  do  as  he  pleases 
with  or  upon  his  own  property  is  subject  to 
many  limitations  and  restrictions,  one  of  which 
is  that  he  must  have  doe  regard  for  the  rights 
of  others.  It  is  settled  that  the  owner  of  a  lot 
may  not  erect  and  maintain  a  nuisance  thereon, 
whereby  his  neighbors  are  injured.  If  he  does 
so,  and  the  injury  sustained  by  such  neighbor 
cannot  be  adequately  compensated  in  damages, 
he  may  be  enjoinen.  Owen  y.  FhiUips,  78 
Ind.  281 

If  the  appellants  in  this  case  have  been  guilty 
of  the  folly  of  sinking  a  gas  well  in  the  center 
of  a  thickly- populated  city,  where  they  cannot 
collect  the  necessary  quantity  of  nitroglycerin 
to  shoot  it  without  endangering  the  property 
and  lives  of  those  who  have  no  connection 
with  their  operations,  they  should  be  content 
with  such  flow  of  gas  as  can  be  obtained  with- 
out such  shooting.  It  certainly  cannot  be 
nialntained  that  the  destruction  of  human  life 
is  an  injury  which  can  be  compensated  in  dam- 
ages^ No  authority  has  been  cited,  and  we 
know  of  none,  supporting  the  position  of  the 
appellants  that  the  appel&e  is  not  entitled  to 
an  injunction  because  the  accumulation  of 
nitroglycerin  within  the  corporate  limits  of  a 
town  or  city  is  a  crime.  It  has  Ions  been 
settled  that  a  private  citizen  may  maintain  an 
action  for  a  public  wrong  if  he  suffers  an  in- 
jury peculiar  to  himself,  and  not  sustained  by 
the  public  In  general.  8  Bl.  Oom.  jx  219; 
PotoeUy,  Bunff&r,  91  Ind.  64;  Boss  y.  Thomp- 
son, 78  Ind.  90;  Cummins  v.  Seymour,  79 
Ind.  491, 41  Am.  Rep.  618;  MeCowan  v.  Whito- 
sides,  81  Ind.  285;  Pbssion  v.  Landry,,12Slnd, 
186;  First  Nat.  Bank  of  Mt.  Vernon  v.  BarUs 
(Ind.  Sup.)  28  N.  E.  Rep.  48^;  and  Adam»  v. 
Ohio  Falls  Car  Co,  ^nd.)  81  N.  E.  Rep.  57,  (at 
this  term.) 

The  sufficiency  of  the  complaint,  as  It  would 
be  when  tested  by  demurrer,  is  not  involvea 
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here.  It  is  a  mere  temporary  in  joDCtion.  To 
authorize  the  court  to  grant  sucn  relief  it  was 
DOt  necessary  that  a  case  should  be  made  that 
would  entitle  the  appellee  to  relief,  at  all  events 
at  the  hearing.  In  such  cases,  it  is  sufficient 
if  the  court  mids  upon  the  pleadings  and  evi- 


desoe  a  case  which  makes  the  transaction  » 
proper  subject  for  inyestigation  in  a  court  of 
equity,  it^cer  v.  Hoop,  51  Ind.  865.  lo  our 
opinion  the  court  did  not  err  in  granting  the 
temporary  injunction  in  this  case. 
Judgment  qfflrm&cL 
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There  is  not  a  loss  of  a  foot  within  the 
meaning  of  an  accident  insurance  pol« 

icy  where  the  foot  Is  not  even  injured  and  can 
be  used  when  the  person  wears  a  ^^plaster  jacket** 
to  prevent  an  Injury  in  another  part  of  bis  body 
from  affecting  the  use  of  the  f ooU 

(July  la.  isaej 

APPEAL  by  defendant  from  a  Judgment  of 
the  Court  of  Common  Pleas  for  Hunting- 
don County  In  favor  of  plaintiff  in  an  action 
brought  to  recover  the  amount  alleged  to  be 
due  under  an  accident  insurance  contract.  Be- 
termed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Qeorge  B.  Orlady  for  appellant. 

Messrs.  John  M.  Bailey  and  W.  H.  ft  J. 
S.  Woods  for  appellee. 

Green,  J,,  delivered  the  opinion  of  the 
court: 

This  action  was  brought  upon  an  accident 
policy,  and  the  claim  of  the  plaintiff  was  to  re- 
cover the  maximum  amount  of  (2,500  for  a 
partial  disablement.  If,  under  the  evidence,  a 
recovery  can  be. had  at  all  for  that  species  of 
of  disablement,  the  Judgment  of  the  learned 
court  below  should  stand.  The  language  of  the 
policy,  which  authorizes  a  payment  of  $2,500 
for  such  an  injury,  is  in  these  words:  "The 
relief  for  partial  permanent  disablement,  viz., 
the  loss  of  one  hand  or  foot  or  both  eyes,  by 
means  as  aforesaid,  within  sixty  davs  from 
date  of  injury,  shall  not  exceed  (2,500V'  The 
policy  dennes  the  meaning  of  the  expression, 
"partial  permanent  disablement"  It  is,  "the 
loss  of  one  hand  or  foot  or  both  eyes."  The 
plaintiff  was  not  affected  as  to  his  hands  or 
eyes,  and  he  did  not  lose  a  foot,  in  the  sense  of 
a  physical  severance  of  a  foot  from  the  leg. 
Yet  It  was  contended  in  the  court  below,  and 
^he  court  held,  that  a  physical  severance  of  the 
foot  was  not  necessary  to  entitle  the  pldntiff 
to  recover.  On  this  subject  the  court  charged 
as  follows:  "The  evidence  shows  there  has 
been  no  {imputation  of  the  foot;  yet  if  the  jury 


believe  from  the  testimony  that  the  foot,  by 
reason  of  the  injury  and  tne  paralysis,  is  en- 
tirely useless  to  the  plaintiff;  that  he  has  no 
use  thereof;  that  without  artificial  means  he 
would  be  almost  or  entirely  unable  to  move 
around;  that  it  is  only  by  artificial  means— the 
plaster  Jacket— that  he  is  able  at  all  to  use  his 
foot;  and  that  if  the  jacket  were  dispensed 
with  he  would  be  a  helpless  cripple, — we  say 
to  you  that  that  would  be,  to  our  mind,  satis- 
factory evidence  of  the  loss  of  the  foot,  even 
though  it  be  not  amputated."  This  and  other 
similar  language  in  the  charge  was  assigned 
for  error,  and  presents  the  main  subject  for 
decision. 

Upon  recurring  to  the  evidence,  we  find  that 
in  point  of  fact  tbe  plaintiff  sustained  no  direct 
injury  to  his  foot  or  his  leg.  They  were  both 
-as  whole  and  entire  after  the  accident  as  before. 
The  injury,  as  claimed  by  him,  was  sustained 
while  riding  in  his  wagon  over  a  rough  road, 
by  his  being  Jolted  from  one  side  of  the  seat  to 
the  other,  and  the  muscles  or  ligaments  of  the 
back  near  the  lower  end  of  the  spinal  column 
being  strained  or  wrenched  severely,  so  as  to 
cause  him  great  pain  and  suffering,  by  reason 
of  whicl^  he  was  subsequently  deprivec)  of  the 
use  of  his  left  leg  and  foot,  except  by  the 
application  of  an  artificial  device  called  s 
"plaster  jacket."  Tbis  jacket,  as  described  in 
the  testimony,  was  applied  around  his  body  in 
such  a  manner  as  to  cause  the  weight  of  the 
body  to  rest  upon  the  hips,  and  thereby  relieve 
the  affected  parts  of  the  pressure  upon  the 
spinal  column,  and  consequent  soreness  and 
pain.  Soon  after  commencing  the  use  of  this 
contrivance,  the  condition  of  tne  plaintiff  im- 
proved so  that  he  was  finally  enabled  to  resume 
the  practice  of  his  profession,  and  to  go  about 
visiting  his  patients  riding  in  his  wagon,  or  on 
the  cars,  or  walking  lo  some  extent.  It  Is  sur- 
prising that  very  little  testimony  was  given  aa 
to  the  extent  of  his  power  of  locomotion  on  his 
feet.  The  plaintiff  did  not  say,  and  was  not 
asked,  whether  he  could  walk  without  a  cane 
or  a  crutch,  or  whether  he  was  able  to  go 
about  freely  on  foot;  whether  he  was  obliged 
to  limp,  or  whether  he  suffered  anj^  pain  in 
ordinary  walking,  when  he  had  on  his  plaster 
jacket.  He  did  testify  that  without  tbe  jacket 
he  was  entirely  disabled,  and  could  not  use 
his  left  leg  or  foot,  and  he  was  supported  in 
this  by  the  testimony  of  the  physicians  who 
were  examined  on  his  behalf.    He  also  teati- 


NoTB.— The  question  how  far  Insurance  against 
*Uofl8  or*  a  Umb  will  Include  ''loss  of  the  use"  of  it 
because  of  injuries  to  other  portions  of  the  body  Is 
an  Interesting  one  and  In  view  of  modem  policies 
will  doubtless  be  an  important  one.   So  far  as  we 
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can  ascertain  this  case  is  the  first  contribution  to- 
wards an  adjudication  of  that  question,  and  con- 
sidering the  fact  that  the  use  of  the  foot  was  not 
In  fact  lost  in  this  case,  the  decision  leaves  that 
question  about  aa  much  open  as  it  was  before. 


See  also  26  L.  R.  A.  741;  35  L.  R.  A.  736;  48  L.  R.  A.  86. 
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fled  that  he  could  not  sleep  at  niriit  without 
pain  if  he  laid  off  the  Jacket  One  jacket 
would  last  about  two  months,  and  then  had  to 
be  renewed.  It  must  be  conceded  that,  under 
the  testimony,  he  could  not  use  his  left  les  or 
foot  without  the  assistance  of  the  plaster  jacket, 
and  that  without  it  his  foot  was  comparatively 
useless  to  him.  Just  what  he  could  do  and 
did  do  by  using  the  jacket  is  not  so  clearly  de- 
scribed m  the  testimony  as  it  might  be,  but 
some  idea  may  be  gaioed  of  this  by  an  examina- 
tion of  portions  of  the  evidence.  The  plaintiff 
testified  that  he  had  continued  in  the  practice 
of  his  profession  from  the  Ist  of  January,  1891, 
to  the  time  of  the  trial.  February  16,  1892; 
that  after  the  month  of  June,  1891,  his  profes- 
sional income  was  at  the  rate  of  $1,500  a  year, 
and  that  it  was  improving.  He  was  asked: 
"Question,  When  were  yon  first  able  to  go 
about  the  house  and  prescribe  for  jour  patients? 
Answer.  Well,  about  the  begmning  of  De- 
cember, 1890.  O.  And  you  have  attended  to 
your  professional  duties  in  that  way  from  that 
time  since?  A.  Yes,  sir.  Q.  How  frequent- 
ly have  you  been  to  Huntingdon  within  that 
lime?  A.  Well,  whenever  I  had  any  busi- 
ness; I  couldn't  approximate.  Q.  Half  a  doz- 
en times?  A  It  might  have  been.  Q,  About 
the  same  number  of  times  as  durinj^  the 
eighteen  months  preceding  the  accident? 
A.  No;  oftener.  Q.  Of lener  since?  A.  Yes, 
fir.  Q.  Have  you  been  ridine  in  a  buggy? 
A,  Why,  occasionally.  Q.  On  horseback? 
A,  No,  sir.  Q.  Did  you  ever  ride  horse- 
back? A.  Yes,  sir.  Q,  Prior  to  the  accident? 
A.  Yes,  sir.  Q.  Have  jou  been  ridins  in  the. 
cars?  A.  I  have  rode  m  the  cars.  Q.  Have 
you  been  walking  around  town?  A,  I  don't 
walk  much;  walking  is  the  worst  thing  I  have 
to  do.  I  can  do  anything  else  better  than 
walk.  Q.  You  can't  walk  straight?  A.  I 
can't  stand  erect;  yes.  sir."  He  was  also  asked, 
in  reexamination:  "He  has  asked  you  about 
your  practice  since  Januaiy  1,  1891.  What 
enables  you  to  practice  at  all?  Answer,  Well, 
by  the  artificial  means  of  support  I  am  able  to 
go  about  and  do  some  work.  Question,  With- 
out that  artificial  means  of  support,  could  you 
practice?  A.  I  could  not.  Q,  Without  that 
artificial  means  of  support,  what  effect  would 
it  have  on  both  limbs?  A,  They  would  be 
useless."  He  also  testified  that  his  appetite  and 
digestion  were  good,  that  he  weighed  nearly 
200  pounds,  and  that  he  had  not  the  appear- 
ance of  an  invalid. 

Dr.  Dercum,  a  witness  for  the  plaintiff,  testi- 
fied: *' Question,  As  to  the  extent  of  the  per- 
manent condition,  in  your  opinion  is  it  total  or 
partial?  Answer,  It  is  not  total,  in  the  sense 
that  it  prevents  him  from  walking.  It  is 
partial,  as  re^rds  enabling  his  getting  about. 
I  should  qualify  that  by  this  statement:  that  the 
back  being  maintained  in  its  condition  of  relief 
— rest — by  the  jacket  that  he  wears  and  which 
he  wore  at  the  time  I  examined  him, — he  had 
removed  it  for  a  little  while  and  put  it  on 
again, — while  the  spine  Is  kept  more  or  less  at 
rest  the  pain  is  less  both  in  the  back  and  in  the 
leg,  and  during  that  time  he  could  get  around 
tolerabljr  well;  at  least,  he  seemed  to  move 
■round  in  my  ofllce.  ...  Q.  It  is  a  weak 
back?  A,  Yes,  sir.  Q,  He  uses  both  legs 
with  average  movement?    A,  Yes,  sir.     Q, 
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He  steps  forward  with  each  leg  alike?  A^ 
Yes,  sir.  Q.  Turns  and  moves  the  body?  A. 
Yes,  sir;  he  did  this,  though,  when  I  spoke  to 
him,  and  he  then  stood  alone  upon  one  leg  and 
the  other.  He  stood  very  steady  on  the  right 
leg,  and  badly  on  the  left."  Dr.  Barnhart, 
another  witness  for  the  plaintiff,  who  attended 
him,  was  asked:  "Question.  After  the  appli- 
cation of  the  jacket  and  its  use,  the  doctor 
commenced  to  improve?  A,  Yes,  sir.  Q,  He 
was  able  to  get  up  and  move  himself  around  f 
A,  Yes,  sir;  that  is,  after  a  few  weeks.  Q. 
Or  after  the  first  of  December,  1  think?  A, 
Yes,  sir."  He  further  testifieil  that  he  made 
his  last  examination  about  a  year  later,  and 
found  that  the  plainUfTs  condition  had  im- 

E roved,  and  his  general  healtb  was  better, 
^r.  James,  another  of  plaintiff's  witnesses  wbo 
attended  him,  after  describing  his  condition 
and  the  treatment  used,  said:  "  I  couldn't  tell 
whether  it  was  the  nerve  or  a  ligament  or  a 
tendon  torn  off.  I  didn't  get  down  to  see. 
You  can't  tell  that.  It  was  evident  there  waa 
something  there;  that  one  of  these  was  in- 
jured to  a  certain  extent.  Question,  From 
that  time  on,  under  ^our  treatment,  he  con- 
tinued to  improve  until  he  was  able  to  walk 
around?  Answer,  Under  the  phister  of  Pari» 
treatment  he  continued  to  improve  steadily. 
Q.  And  partially  recovered  his  health,  so  that 
he  is  able  now  to  move  around,  and  go  from 
his  house  to  town,  and  to  the  railroad  station, 
and  on  the  cars  to  come  to  town?  Is  that  cor- 
rect? A.  Well,  I  see  him  moving  around, 
certainly,  but  he  still  has  his  jacket  on." 

There  was  much  medical  testimony  as  to 
what  was  the  precise  character  of  the  plain- 
tiff's injury.  It  was  thought  there  was  some 
atrophy  of  the  muscles,  and  Dr.  Dercum 
thought  there  was  pain  in  the  sciatic  nerve  ex- 
tending down  the  leg,  and  all  agreed  that  with- 
out the  artificial  support  of  the  plaster  jacket 
he  would  become  helpless;  and  also  that  with 
it  he  could  move  around  on  his  feet  with  more- 
or  less  freedom,  and  could  carry  on  the  prac- 
tice of  his  profession,  including  the  visiting  of 
his  patients.  It  is  beyond  all  question  that  the 
plaintiff  was  severely  and  painfully  injured, 
and  that  without  artificial  support  he  would 
probably  become  helpless  and  unable  to  use 
his  limbs.  Under  this  state  of  the  testimony, 
the  question  recurs,  and  it  is  the  one  leading 
question  of  tbe  cause,  Can  there  be  a  recovery, 
under  the  particular  contract  between  these 
parties,  for  a  lost  foot?  It  is  only  for  the  loss 
of  a  foot  that  there  can  be  any  recovery  of  any 
kind  in  this  action.  The  policy  insures  only 
against  "bodily  injury  effected  through  in- 
voluntary, violent,  and  accidental  means.  In 
the  fifth  of  the  numbered  conditions,  it  pro- 
hibits any  recovery  of  benefits  for  certain  in- 
juries, and  for  the  results  of  disease,  In  the 
loUowing  words:  '*  Fifth.  The  benefits  and 
insurance  under  this  certificate  shall  not  extend 
to  any  bodily  injury  of  which  there  shall  be 
no  external  visible  signs,  nor  to  hernia,  nor  to 
any  bodily  injury  happening  directly  or  Indi- 
rectly in  consequence  of  any  disease,  nor  to 
any  death  or  disability  which  may  be  wholly 
or  in  part  attributable  to  disease  or  bodily  in- 
firmities existing  prior  to,  or  happening  subse- 
quent to,  the  date  of  this  certificate,  or  poison 
In  any  form  or  manner,  or  the  coming  in  con* 
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tact  with  any  polsonoos  subataDoes,  or  any 
other  cause,  except  where  the  injury  ia  the 
proximate  and  sole  cause  of  disability  or 
death."  It  will  be  perceived,  therefore,  that 
the  policy  in  suit  insures  only  against  involun- 
tary, external,  violent,  and  accidental  injuries, 
ana  not  against  disease  of  any  kind,  nor  against 
disabilities  which  are  the  result,  wholly  or  in 
part,  of  disease  or  bodily  infirmities;  and,  for 
the  purposes  of  the  present  case,  the  only  in- 
jury for  which  there  can  be  any  recovery, 
within  the  terms  of  the  policy,  is  the  loss  of 
one  foot.  Now,  in  Tioint  of  fact,  as  has  been 
already  stated,  the  plaintiff  has  not  lost  a  foot. 
80  far  as  the  evidence  goes,  both  his  feet  are 
in  perfect  natural  condition.  His  left  foot  is 
the  only  one  in  question,  and  in  reality  it  has 
received  no  injury  of  any  kind,  external  or  in- 
ternal. So  far  as  all  its  physical  functions  are 
concerned  as  a  member  of  his  body,  it  is  en- 
tirely capable  of  use,  if  the  other  parts  of  his 
body  which  can  or  may  affect  its  use  are  in 
pioper  condition.  It  is  not  proved,  or  even 
aUeeed,  that  any  of  the  muscles,  tendons,  or 
nerves  of  the  foot  are  injured  in  any  manner. 
The  source  of  the  difficulty  does  not  lie  in  the 
foot  nor  in  the  leg.  It  is  in  another  part  of 
the  body,  to  wit,  the  back.  Just  what  the 
actual  physical  injury  or  difficulty  was  is  not 
preciHely  stated  in  the  medical  testimony.  It 
IS  uncertain.  It  is  supposed  to  be  some  injury 
to  a  muscle,  or  ligament,  or  nerve,  or  nerve 
center,  or  to  the  vertebrsB  of  the  spinal  column. 
The  physicians  have  different  theories  regard- 
ing tnis  subject,  and  none  of  them  claims  to 
know  with  certainty.  The  disability  of  the 
plaintiff  did  not  result  immediately  from  the 
injury.  He  went  to  Philadelphia  the  day 
after,  and  remained  several  days;  was  exam- 
ined and  treated  by  phyaicians;  returned  home, 
and,  on  Monday  following  the  previous  Tues- 
day on  which  the  accident  occurred,  he  became 
disabled  while  returning  from  his  stable. 
Whether  the  disability  thus  arising  was  due 
solely  to  the  injury  received  at  the  time  of  the 
accident,  or  partly  to  a  diseased  condition  of 
the  muscles,  tendons, nerves,  or  spinal  vertebne, 
mifi:ht  be  an  interestinff,  and  possibly  a  con* 
trolling,  question;  but, In  the  view  we  take  of 
the  case,  it  is  not  necessary  to  determine  that 
question.  In  point  of  fact,  the  plaintiff  was 
so  much  benefited  by  the  treatment  he  reoeivad 
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that  he  was  able  in  December  following,  and 
from  thence  until  the  trial,  to  use  both  his 
feet,  to  walk  about  and  attend  to  his  busineas, 
to  ride  in  wagons  and  on  cars,  and  generally 
to  go  around  his  house  and  the  town  as  he  waa 
accustomed  to  do  before  he  was  injured.  It  is 
only  when  he  removes  the  mechanical  appU- 
ance  called  a  '*  plaster  jacket"  that  he  becomes 
disabled.  In  such  circumstances  we  do  not 
see  how  he  can  be  considered  to  have  suffered 
the  loea  of  a  foot.  He  has  neither  lost  a  foot 
nor  the  use  of  it.  He  has  it,  and  he  constantly 
uses  it,  and  therefore  it  cannot  be  said  that  bo- 
cause  he  is  deprived  of  its  use  he  is  ontitled  to 
be  considered  as  having  lost  the  foot  itself.  11 
he  had  suffered  an  attack  of  permanent 
paralysis  in  the  leg,  and  been  thus  oeprived  of 
the  use  of  his  foot,lie  could  not  have  recovered* 
as  the  cause  of  his  disability  would  have  been 
disease.  If,  when  he  removes  the  Jacket,  a 
paralytic  condition  ensues,  is  it  not  due  to  a 
diseased  condition  of  the  nerves  of  the  back, 
and  does  that  help  his  leeal  standing  under  the 
fifth  clause  of  the  conditions  of  uie  policy  f 
We  think  not;  but,  aside  from  that,  he  has  re- 
ceived surgical  treatment  for  his  injury  which 
has  been  successful,  and  has  enabled  him  to 
preserve  the  use  of  his  foot,  and  the  position  It 
not  tenable  that  he  has  lost  his  foot,  within 
the  meaning  of  the  policy,  becauae  he  has  lost 
its  use.  Of  course,  if  the  foot  had  been  cut 
off  by  the  accident  or  by  amputation,  and  ha 
bad  been  provided  with  an  artificial  substitute 
which  he  could  use,  he  could  recover;  but  that 
would  be  because  he  had  literally  brought 
himself  within  the  terms  of  the  policy  by 
actually  losing  his  foot.  But  where,  aa  here, 
he  has  not  lost  his  foot,  and  it  has  not  even 
been  injured,  and  he  is  enabled  to  use  it  con- 
stantly ny  means  of  an  appliance  which  pre- 
vents an  injury  in  another  part  of  his  body 
from  affecting  the  use  of  the  foot,  we  are  quite 
clear  that  there  can  be  no  recovery  under  the 
contract  of  the  parties  as  for  the  loss  of  a  foot. 
We  sustain  the  second,  fourth,  fifth,  and  sixth 
assignments  of  error.  As  there  is  a  remaining 
question  whether  the  plaintiff  is  entitled  to 
another  sum  under  the  policy,  a  new  tenir^ 
must  be  granted. 

Judgment  nv&ned,  and  a  venin  de  novo  is 
awarded. 
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1.  The  illegribUlty  of  the  date  on  a  tick- 
et irhich  the  passenger  reoeiTes  in  that 
condition  does  not  impose  on  him  the  duty  of 
Retting  the  Indorsement  of  a  ticket  receiyer  as 
to  its  validity  because  it  is  questioned  by  the 
gateman,  and  a  rule  of  the  railroad  company 
making  such  a  requirement  is  unreasonable,  be- 
cause it  would  subject  a  paasenflrer  to  great  in- 
convenlenoe  and  might  cause  him  to  lose  his 
train. 

8.  I>ama|fee  fbr  the  reftwal  to  permit  a 
paeeenc^er  to  take  a  train  irhieh  his 
ticket  entitled  him  to  take  include  the 
amount  paid  by  him  for  another  ticket,  compen- 
sation for  loss  of  time,  necessary  hotel  expenses 
and  also  oompensatlon  for  any  inoonvenienoe 
■uflered. 

(June  8,  ISOSe.) 

APPEAL  by  defendant  from  a  Judgment  of 
the  Circuit  Court  for  Harford  County  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover damages  because  of  defendant  s  alleged 
wrong[ful  refusal  to  honor  a  ticket  which 
plaintiff  presented  for  passage  over  a  portion 
of  defendant's  road.    Reitersed, 

The  facts  sufficiently  appear  in  the  opinion. 

Argued  before  Miller,  Robioson,  Irving, 
Bryan,  McSherry  and  Fowler,  //. 

Mewrs,  Bernard  Carter,  C.  H«  Carter, 
H.  Robinson  and  William  Orason  for 
appellant 

Meatfrs,  John  I.  Yellott  and  M.  W, 
OiRitt  for  appellee. 

Robinson*  Jl,  delivered  the  opinion  of  the 
court: 
This  is  an  action  to  recover  damages  for  the 


refusal  by  the  defendant's  agent  to  allow  the 
plaintiff  to  pass  through  tbe  gate  to  the  train, 
then  about  to  leave  the  Calvert  station.  The 
plaintiff,  a  lime  burner  by  trade,  bought  of 
the  defendant's  affent  a  round- trip  ticket  from 
Texas  stf^tion  to  Baltimore,  good  for  two  days, 
and  paid  therefor  68  cents.  The  conductor  on 
the  train  to  Baltimore  tore  off  the  Baltimore 
coupon,  and  banded  the  return  coupon  back 
to  the  plaintiff.  On  the  evening  of  the  same 
day,  the  plaintiff  exhibited  the  return  coupon 
to  the  gateman,  who,  after  examining  it,  find- 
ing the  date  thereon  illegible,  even  bv  the  aid 
of  a  strong  electric  light,  told  the  plafntiff  that 
the  ticket  was  in  bad  condition,  and  that  he 
could  not  make  out  the  date,  and  refused  to 
allow  him  to  pass  through  to  tbe  train.  The 
plaintiff  insisted  that  it  was  in  the  same  con- 
dition as  when  he  got  It  from  the  ticket  agent 
at  Texas  station.  This  explanation,  however, 
was  not  satisfactory,  and,  after  some  words 
between  the  plaintiff  and  the  f^ateman,  the 
ticket  was  handed  to  a  police  officer  then  on 
dutv  at  the  station,  who,  after  examining  it, 
said :  "The  date  was  rubbed  out,  and  it  looked 
as  if  it  had  been  rubbed  out  on  purpose."  The 
fsateman  then  said,  "This  is  what  I  told  him." 
The  plaintiff  still  insisting  upon  his  right  to 
pass  through,  the  gateman  told  him  to  take 
the  ticket  to  the  receiver's  office  up- stairs,  and 
his  indorsement  would  make  it  all  right  The 
plaintiff  started  up-stairs,  but  how  far  he  got 
there  is  some  conflict  in  the  testimony.  Be 
that  as  it  m&7.  in  a  vtry  short  time  he  re- 
turned, and  saia  he  could  not  find  the  receiv- 
er's office,  and  demanded  that  he  should  be 
allowed  to  pass  to  the  train,  threatening  at  the 
same  time  to  sue  the  company  if  the  gateman 
refused.  Thereupon  the  latter  called  the  con- 
ductor of  the  traiB,  and,  showing  him  the 
ticket,  asked  if  he  would  honor  it.  to  which 
he  replied,  "No."    In  a  few  minutes  the  train 


Nora— iZefiPuIaMofis  (M  to  admission  o/  paatenoerto 

A  railroad  company  has  ezolnaive  dominion 
over  its  station  and  grounds  and  may  make  such 
reasonable  regulations  for  use  of  them  as  may  beet 
further  its  own  oonvenienoe.  See  note  to  Montana 
Union  R.  Co.  v.  Langlois  (Mdnt.)  8  L.  R.  A.  7(0. 

And  this  may  extend  to  the  prohibition  of  the 
transaction  of  private  business  by  individuals  in 
and  about  the  station  which  has  no  connection 
with  the  company*8  contract  for  the  carriage  of 
passengers.  Bee  note  to  Cole  v.  Bowen  (Mich.)  18 
L.R.  A.  848. 

And  the  company  may  also  establish  reasonable 
rules  for  the  convenient  performance  of  its  duty  to 
its  passengers.  See  rutte  to  Walker  v.  V icksburg  S. 
ft  P.  Et  Co.  (La.  Ann.)  7  L.  R.  A.  111. 

Although  in  theeetabUsbmeot  of  these  rules  there 
can  be  no  discrimination  between  persons.  See 
nnte  toMoOowen  v.  Morgan*s  L.  &  T.  K.  ft  8.  Co. 
<La.  Ann.)  6  L.  R.  A.  817. 

Hack  drivers  may  be  excluded  from  the  station. 
Barker  v.  Midland  R.  Co.  18  C.  B.  4& 

The  company  may  exclude  even  from  its  stations 
persons  having  no  business  there.  Harris  v.  Stev- 
ens, 81  Vt.  79,  78  Am.  Dec.  887. 

nnie  above  rights  of  the  company  would  seem  to 
give  it  f  h3  right  to  make  some  reasonable  regula- 
tion by  whieh  it  may  determine  who  are  passeugers 
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and  entitled  to  access  to  its  stations  and  trains  and 
who  are  not. 

And  in  Chicago,  a  ft  Q.  R.  Co.  v.  Roger.  1  DL 
App.  478,  the  court  states  that  it  is  not  to  be  dis- 
puted that  the  railroad  company  has  a  right  to  es« 
tablish  a  rule  requiring  passengers  to  produce  their 
tickets  before  entering  its  cars.  See  also  Pitts- 
burgh, C.  ft  St.  L.  R.  Co.  V.  Van  Dyne,  67  Ind.  678, 
26  Am.  Rep.  68. 

While  in  Dickerman  v.  St.  Paul  Cnion  Depot  Co., 
44  Minn.  488,  it  is  said  that  no  claim  could  well  be 
made  against  the  reasonableness  of  a  rule  require 
ing  persons  passing  through  the  gates  of  tbe  depot 
for  the  purpose  of  taking  trains  to  exhibit  their 
tickets  to  the  gate  keeper  and  have  them  punched 
by  him,  such  or  similar  rules  would  seem  absolute- 
ly necessary  to  preserve  to  the  defendant  control 
of  its  ground  and  to  enable  it  to  receive  and  dis- 
charge passengers  with  order  and  to  the  safety, 
comfort,  and  convenience  of  the  passengers. 

And  in  that  case  it  was  decided  that  where  a  per- 
son crowded  past  the  gate  keeper  without  showing 
his  ticket  that  oflBcer  might  rightfully  lay  his  hand 
upon  and  stop  him  without  liability  to  an  action 
for  trespass. 

The  right  of  the  passenger  to  be  carrir'd  is  su- 
perior to  any  rule  or  regulation  which  the  carrier 
may  make,  and  no  rule  can  be  upheld  which  will 
have  a  tendency  to  interfere  with  such  rights* 
Day  V.  Owen,  6  Mich.  680, 72  Am.  Deo.  68.    H.  P.  F. 
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left,  and  the  plaintiff  was  obliged  to  remain  in 
Baltimore  till  the  next  morning.  The  defend- 
ant offered  in  evidence  the  following  rule, 
adopted  by  the  defendant  company  in  regard 
to  (iefaced  tickets:  "When  outlawed  or  mu- 
tilated tickets,  or  tickets  upon  which  the  limit 
has  expired,  are  presented  at  the  gate,  holders 
should  be  refused  admittance  to  the  trams, 
and  referred  to  the  ticket  receiver  for  investi- 
gation of  the  case,  who  will  decide  the  niatier." 
The  defendant,  it  is  claimed,  has  the  right 
to  pass  rules  and  regulations  in  regard  to  the 
ad  mission  of  passengers  to  its  trains,  and  that, 
if  the  return  coupon  was  defaced,  and  the  date 
thereon  illegible  when  it  was  exhibited  to  the 
gateman,  and  the  latter  referred  the  plaintiff 
to  the  receiver  for  his  indorsement  of  the 
ticket,  and  the  plaintiff  refused  to  take  it  to 
the  receiver,  then  he  is  not  entitled  to  recover 
in  this  action,  even  though  the  Jury  should 
find  that  the  ticket  was  not  in  fact  defaced  or 
blurred  by  the  act  of  the  plaintiff,  and  was  in 
the  same  condition  as  when  he  got  it  from  the 
defendant's  agent  at  Texas  station.  To  this 
we  cannot  agree.  The  defendant  has  the 
right,  no  doubt,  to  pass  rules  and  regulations 
in  regard  to  the  admission  of  passengers  to  its 
trains,  provided  such  rules  are  reasonable 
rules,  and  do  not  subject  the  passenger  to  un- 
necessary inconvenience  and  annoyance.  It 
may,  for  its  protection,  require  passengers  to 
exhibit  their  tickets  to  the  gateman  in  passing 
to  the  train,  and  the  latter  may,  in  the  exer- 
cise of  his  judgment,  refuse  to  allow  one  to 
pass  through  the  gate  on  a  defaced  ticket. 
But  in  this,  as  in  other  like  matters,  the  de- 
fendant is  responsible  for  the  wrongful  and 
injurious  exercise  of  judgment  on  the  part  of 
its  agents.  The  gate,  as  tbe  record  shows,  is 
opened  a  few  minutes  only  before  the  train  is 
to  leave  the  station.  And  how  long  it  would 
take  the  receiver  to  examine  and  pass  upon 
the  validity  of  a  ticket  referred  to  him  de- 
pends, as  he  testifies,  upon  the  circumstances. 
He  w^uld  be  obliged  to  see  whether  he  had 
the  corresponding  coupon,  and  this  might  in- 
volve the  examinaiion,  ha  says,  in  some  cases, 
of  a  thousand  ticketa  And  to  hold  that  a 
passenger  who  has  bought  a  ticket,  and  in 
good  faith  presents  it  to  the  gateman  in  the 
same  condition  as  when  he  got  it  from  the 
ticket  agent,  is  obliged  to  go  to  the  receiver's 
office,  and  get  his  indorsement,  because  its 
genuineness  has  been  questioned  by  the  gate- 
man,  would  not  only  subject  him  to  great  in- 
convenience, but  in  manv  cases  it  would  be 
impossible  to  get  such  indorsement  in  time  to 
take  the  train.  And,  besides,  suppose  the  re- 
ceiver refuses  to  indorse  the  ticket,  it  can 
hardly  be  contended  that  his  Judgment  is  bind- 
ing and  conclusive  as  against  the  passenger. 
At'  the  same  time  we  agree  that,  if  the  return 
coupon  was  so  defaced  by  the  act  or  negli- 
gence of  the  plaintiff  as  to  make  the  date  illeg- 
ible, the  gateman  had  tbe  right  to  refuse  to 
honor  it,  and  to  refuse  to  allow  him  to  pass  to 
tbe  train,  and  for  such  refusal  no  action  would 
lie.  On  the  other  hand,  if  the  ticket  was  so 
blurred  or  defaced  at  the  time  it  was  delivered 
to  him  by -the  ticket  agent  at  Texas  station, 
and  it  was  presented  at  the  gate  in  tbe  same 
condition  as  when  he  got  it,  and  tbe  gatemnn 
refused  to  allow  him  to  pass,  the  plaintiff,  be 
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ing  himself  without  fault,  was  nnder  no  ob- 
ligation to  get  the  indorsement  of  the  ticket 
receiver,  and  for  such  wrongful  refusal  by  the 
gateman  the  defendant  is  liable.  So  the  de- 
fendant has  DO  reason  to  complain  of  the 
plaintiff's  first  prayer,  nor  of  the  rejection  of 
its  first  prayer. 

And  this  brings  us  to  the  question  in  regard 
to  the  measure  of  dama^^es,  and  the  law  in  this 
respect  is  well  settled*  In  the  absence  of  mal- 
ice or  wantonness  or  circumstances  of  aggra- 
vation, the  plaintiff  was  entitled  to  recover 
such  damages  only  as  were  the  immediate  and 
necessary  consequences  resulting  from  the 
wrongful  act  of  the  defendant;  that  is  to  say, 
the  expenses  incurred  by  him  bf  reason  of  tbe 
defendant's  refusal  to  allow  him  to  enter  its 
car,  the  amount  paid  for  another  ticket,  com- 
pensation for  loss  of  time,  hotel  expenses,  if 
any,  incurred,  and,  in  addition  to  these,  in- 
convenience suffered  by  him,  may  be  ground 
of  damsfges  if  it  is  such  as  is  capable  of  being" 
ascertained  and  assessed  at  a  money  value. 
Carys  Case,  71  Md.  185.  There  was  no  error, 
therefore,  in  granting  the  defendant's  third 
prayer.  The  rule  laid  down  in  defendant's 
second  prayer. — that  in  estimating  the  dam- 
ages the  jury  should  allow  merely  the  sum  of 
40  cents,  being  the  cost  of  a  ticket  from  Balti- 
more to  Texas  station,  and  the  further  sum  of 
|1.50,  being  the  actual  loss  sustained  by  the 
plaintiff  by  absence  from  his  business, — is 
rather  too  narrow,  and  the  prayer  was  prop- 
erly refused.  We  eannot  agree,  however, 
with  the  court  below,  that  the  facts  set  forth 
in  plaintiff's  second  prayer  would  justify  the 
Jury  in  finding  that  the  refusal  by  the  gate- 
man  to  accept  the  return  coupon,  and  to  allow 
the  plaintiff  to  pass  to  the  train,  was  made  nol 
merely  in  disregard  of  his  rights,  but  with  a 
wanton  or  reckless  indifference  to  such  rights. 
Now,  what  are  these  facts?  I^rst,  that  in  re 
fusing  to  accept  the  return  coupon  tbe  gate- 
man  assigned  as  a  reason  for  so  doing  that  the 
date  looked  as  if  it  had  been  rubbed  out  oq 
purpose,  and  then  that  he  referred  tbe  plain- 
tiff to  the  ticket  receiver,  and  that  he  returned, 
saying  he  could  not  find  the  receiver's  office; 
and,  further,  that  the  gateman  himself  had 
time  before  the  departure  of  the  train  and  with- 
out neglecting  his  other  duties  to  have  reported 
the  case  to  the  receiver,  and  failed  or  refused 
so  to  do.  We  cannot  agree  that  these  facts  in 
themselves  would  warrant  the  Jury  in  finding 
that  the  gateman  acted  with  a  wanton  or  reck- 
less indifference  to  tibe  plaintiff's  rights.  He 
bad  no  right,  we  agree,  to  use  offensive  or  in- 
sulting language  towards  the  plaintiff,  and,  if 
he  dia,  such  conduct  on  his  part  would  be 
evidence  from  which  tbe  jury  would  be  justi- 
fied in  awarding  exemplary  or  punitive  dam- 
ages. And  we  agree,  too,  that  in  saying  the 
date  looked  as  if  it  had  been  rubbed  out  on 
purpose,  such  language  may  be  construed  as 
an  insinuation,  at  least,  that  the  date  had  been 
rubbed  out  by  the  plaintiff.  But  the  plaintiff, 
it  is  clear,  dia  not  so  undeisUind  it;  nor  did  he 
consider  it  offensive,  for  it  seems  to  have  made 
no  impression  upon  him.  On  the  contrary,  it 
bad  entirely  escaped  bis  recollection,  and  the 
evidence  in  rej^rd  to  it  was  brought  out  by 
the  gateman  himself,  who  says  that,  after  ex- 
amining the  ticket,  the  police  officer  told  tbe 
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plaiDtiff  it  looked  as  if  the  date  had  been 
nibbed  out  on  purpose,  which  the  witness 
added  is  "the  same  thing  I  told  him."  80  it 
does  not  seem  that  the  Inngua^  was  used,  nor 
was  it  understood  by  the  plaintiff  as  beincr  used, 
in  an  offensive  or  insulting  manner.  Then,  as 
to  the  refusal  or  neglect  of  the  gateman  to  re- 
port the  case  to  the  receiver,  tbe  proof  shows 
that  it  was  his  duty  to  stand  at  the  gate  until 
the  departure  of  the  train,  and  it  would  have 
been  a  breach  of  dut^  to  have  left  the  gate  for 
this  or  any  otber  like  purpose.  And  there 
was  error,  "therefore,  in  granting  the  plaintiff's 
second  and  fourth  prayers. 

Nor  can  we  agree  tbat  these  facts  would 
warrant  the  jury  in  allowing  not  only  such 
damages  as  they  may  find  to  have  been  the 
direct  and  immediate  consequences  of  the  de- 
fendant's refusal  to  admit  tbe  plaintiff  to  its 
train,  but,  in  addition  thereto,  such  other  dam- 
ages as  they  may  believe  he  has  suffered  in 
his  person  and  feeling.  Bif^s  Case,  64  Md. 
64.  relied  on  in  support  of  tbis  instruction, 
differs  widely  from  the  case  now  before  us. 
In  Riee^s  Case  the  plaintiff  had  purchased  a 
round-trip  ticket  from  Wilmington  to  Phila- 
delphia, and  on  the  trip  to  Philadelphia  the 
conductor  by  mistake  canceled  tbe  return  cou- 
pon. Afterwards,  finding  out  his  mistake,  he 
attempted  to  correct  it,  by  writing  on  the  re- 
turn coupon,  "Canceled  by  mistake,"  and, 
handing  it  back  to  the  plaintiff,  said:  *'I  have 
fixed  it  all  right  now.  You  can  ride  on  it." 
The  mistake,  however,  it  seems,  was  not  cor- 
rected in  accordance  with  the  rules  of  the 
company,  and  when  the  plaintiff  presented  the 
coupon  to  the  conductor  on  the  train  from 


Philadelphia  to  Wilmington  he  refused  to  ac- 
cept it,  and  demanded  of  the  plaintiff  that  he 
should  pa^  full  fare  on  the  return  trip.  This 
the  plaintiff  refused  to  do,  and  he  was  forcibly 
ejected  from  the  car.  He  then  brought  an 
action  of  trespass  vi  et  armis  against  the  com- 
pany, and,  being  wholly  without  fault,  wa 
said  that,  if  the  servants  of  the  company,  un- 
der such  circumstances,  laid  their  hands  forc- 
ibly on  the  person  of  the  plaintiff,  and  com* 
pelled  him  to  leave  the  car,  there  was  not 
merely  a  breach  of  Contract  on  the  part  of  the 
company,  but  an  unlawful  interference  with 
the  person  of  the  plaintiff,  and  an  indignity  to 
his  feelings,  for  which  an  action  will  lie,  and 
for  which  he  is  entitled  to  be  compensated  in 
damages;  and  tbis,  too,  even  though  the  serv- 
ants of  the  company  acted  without  malice,  and 
used  such  force  only  as  was  necessary.  Such 
damages  were  not  allowed  as  punitive  dam- 
ages, but  as  compensatory  damages  for  the 
unlawful  interference  witli  the  person  of  the 
plaintiff,  and  the  indignity  to  which  he  was 
thus  exposed  in  being  forcibly  ejected  from 
the  car.  But  tbe  action  in  this  case  is  for  a 
breach  of  contract,  and  not  an  action  of  tres- 
pass fd  et  annis.  It  is  not  alleged,  nor  is  there 
any  proof  to  show  that  the  gateman  used  any 
force  or  violence  or  interference  in  any 
manner  with  the  person  of  the  plaintiff,  and 
the  rule  laid  down  in  Biee^8  Ckue  has  no  appli- 
cation to  this  case. 

There  being  error  In  granting  the  plain- 
tiff's second,  fourth  and  fifth  prayers,  th$ 
judgment  must  be  reversed^  ana  new  trial 
awarded. 
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1.  A  retail  merchant  is  liable  for  the 
loss  of  a  eiistomer'fl  watch  and  chain 
which  is  taken  off  and  at  tbe  suggestion  of  a 
nlesman  put  In  a  drawer  while  the  customer  is 
trying  on  clothing,  if  ordinary  care  is  not  exer- 
cised for  its  safety,  but  not  if  he  has  exercised 
such  care,  notwithstanding  which  the  watch  has 
been  stolen. 

ft.  A  bailment  is  for  hire,  althougrl^  >>o 
hire  is  paid*  when  it  is  a  necessary  incident  of 
a  boslness  in  which  the  bailee  makes  a  profit. 

&  A  retail  storekeeper  who  fkils  to 
retiirn  the  iratch  and  chain  of  a 
customer  which  is  placed  in  his  custody  while 
the  owner  is  trying  on  clothing  has  the  burden 
of  showing  that  he  has  exercised  ordinary  care 
for  Its  safety,  and  of  explaining  his  neglect  to 
restore  it» 
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APPEAL  by  plaintiff  from  a  Judgment  of 
the  coun  of  Common  Pleas  No.  1  for 
Philadelphia  County  in  favor  of  defendants  in 
an  action  brought  to  recover  the  value  of  a 
watch  and  chain  which  was  alleged  to  have 
been  placed  in  defendants'  care  for  safe  keep- 
ing and  not  returned  by  them.    Revereed, 

The  facts  are  stated  in  the  opinion. 
.  Mr,  De  Forrest  Ballon  for  appellant 

Meeere,  Milton  C»  Work  and  Henry  J. 
McCarthy,  for  appellees: 

Tbe  burden  of  proof  is  upon  the  plaintiff  to 
show  a  loss  resulting  from  such  degree  of 
negligence  as  would  render  the  depository 
liable,  and  mere  proof  of  loss  is  not  evidence 
of  such  negligence. 

Qmin  V.  MeMuUen,  L.  R.  2  P.  0.  817; 
Smith  V.  First  A'at.  Bank  in  Westfldd,  99 
Mass.  e09,  47  Am.  Dec.  59;  Pitloek  v.  WeUs, 
Fargo  d  Co.  109  Mass.  453;  Knowles  v.  Atlar^ 
tie  d  St.  L.  B.  O0.  88  Me.  65,  61  Am.  Dec. 
284. 

In  De  Raven  v.  Kensington  Nat.  Bank,  81 
Pa.  95  (1876),  the  plaintiff  deposited  securities 
in  a  bank  for  safe  keeping.    The  securities 


NOTK.— The  attempt  to  hold  storekeepers  respon- 
sible for  the  safety  of  property  of  customers  which 
Is  neoessarUy  laid  aside  while  making  purchases 
Beems  to  be  of  recent  origin.  Tbe  leading  case  of 
BunneU  V.  Stem,  10  L.  B.  A.  481«  IS  N.  T.  889,  which 
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is  approved  in  the  principal  case,  recognizes  such 
responsibility,  and  tiie  case  from  the  Pennsylvania 
lower  court,  cited  in  appellees*  brief,  which  denies 
it,  seems  to  be  impliedly  overruled  by  this  ona 


See  also  27  L.  R.  A.  502;  46  L.  R.  A.  679. 
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were  stoleo.  The  plaintiff  brought  su it  a caiDst 
the  bank.  A  Donsuit  was  entered,  which  the 
court  below  refused  to  take  off.  The  supreme 
court  affirmed,  Agnew,  Oh,  J,,  in  his  opinion 
saying:  "  We  discorer  no  sufficient  evidence 
in  this  case  to  charge  a  merely  voluntary 
t)ailee  without  reward  for  a  loss  by  robberv." 
r  This  ruling  was  followed  in  Qof  v.  Ivana- 
maker,  25  W.  N.  C.  868.  There  pkintifl 
entered  defendant's  store.  When  about  to  try 
on  a  new  coat  and  vest  the  plaintiff  took  off 
those  he  had  on  and  placed  them  on  a  counter, 
the  salesman  saying:  "  Lay  off  your  coat  and 
vest  and  try  on  these;  nobody  will  disturb 
vour  clothes."  Money  was  stolen  and  suit 
brought.  Fell,  J.,  entered  a  nonsuit,  which 
the  court  of  common  pleas.  No.  2,  of  Phila- 
delphia County,  refused  to  take  off. 

Heydriek*  J,^  delivered  the  opinion  of  the 
court: 

The  defendants  were  retail  dealers  in  cloth- 
ing in  the  city  of  Philadelphia.  The  plaintiff, 
in  company  with  his  wife,  visited  their  store 
for  the  purpose  of  purchasing  a  suit  of  clothes, 
having  upon  his  person  at  the  time  a  watch 
and  chain.  Having  selected  a  coat  and  vest, 
and  being  about  to  remove  the  corresponding 
garments  for  the  purpose  of  trying  on  those 
selected,  he  took  off  iiis  watch  and  chain,  and 
was  atx>ut  to  lay  it  on  a  pile  of  clothing,  when 
the  salesman  who  was  waiting  upon  him  said, 
"You  had  better  put  your  watch  here,"  in- 
dicating a  drawer  from  which  the  vest  had 
been  taken;  and  adding,  "It  will  be  safe,  I 
ffuess."  The  watch  and  chain  were  accord- 
ingly put  in  the  drawer,  and  the  drawer  was 
closed  by  the  salesman.  The  plaintiff,  his 
wife,  and  the  salesman  then  went  to  another 
part  of  the  store,  where  there  was  a  mirror, 
and  the  coat  and  vest,  having  been  tried  on, 
were  found  to  be  satisfactory.  They  next 
turned  their  attention  to  the  selection  of  a  pair 
of  pantaloons,  in  doing  which  the  plaintiff 
went  twice  to  a  dressing  room  connected  with 
the  store.  While  he  was  thus  engaged  in  try- 
ing on  pantaloons,  the  salesman  conducted  his 
wife  to  a  seat  some  distance  from  the  drawer 
in  which  the  watch  and  chain  had  been  placed, 
and  to  the  vicinity  of  which  she  had  returned 
after  the  coat  and  vest  had  been  selected,  and 
there  entertained  her  during  the  time  her  hus- 
band was  in  the  dresMng  room.  When  the 
entire  suit  had  been  selected,  and  the  plaintiff 
had  replaced  the  garments  which  he  wore  when 
entering  the  store,  he  said  to  the  salesman, 
'*Now  we  will  take  the  watch."  The  sales- 
man opened  the  drawer  in  which  it  had  been 
placed,  but  it  was  not  there.  Several  persons 
who  had  been  in  the  store  during  the  selection 
of  the  suit,  but  who  had  left,  were  sent  for  and 
questioned  by  one  of  the  defendants,  but  the 
watch  anH  chain  were  not  found  and  returned 
to  the  plaintiff.  While  search  was  being  made 
for  the  watch,  the  plaintiff  asked  the  salesman 
whether  they  were  in  the  habit  of  putting 
things  like  it  in  the  drawers,  and  he  replied 
that  they  had  done  so  many  times,  and  nothing 
of  the  kind  had  happened  before.  Having 
paid  for  the  suit  purchased,  the  plaintiff  asked 
one  of  the  defendants  whether  he  thought  it 
was  right  that  he,  the  plaintiff,  should  lose  the 
watch.    The  reply  was  that  he  would  have  to 
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loae  it,  bat  the  defendants  would  do  oil  they 
could  to  assist  him  in  finding  it.  The  waich 
has  never  been  ret  urned  to  the  plaintiff.  Upon 
proof  of  these  facts  the  court  below  nonsuited 
the  plaintiff,  and  its  refusal  to  take  off  the  non- 
suit is  the  single  error  assigned. 

When  the  defendants  opened  a  retail  cloth- 
ing store  they  thereby  invited  the  public  to 
come  into  their  place  of  business  and  purchase 
clothing  in  the  usual  manner,  and  when  they 
extended  this  invitation  they  assumed  some 
duty  to  the  people  who  should  respond  to  it. 
Even  the  householder  who  permits  the  use  of 
a  path  leading  to  his  house  is  deemed  to  hold 
out  an  invitation  to  all  people  who  have  any 
reasonable  grouna  for  coming  thither  to  pass 
along  his  pathway,  and  is  therefore  held  re- 
sponsible for  neglecting  to  fence  off  dangerous 
places.  1  Addison,  Torts,  208.  So,  too,  a 
shopkeeper  is  liable  for  neglect  on  leaving  a 
trapdoor  open  without  any  protection  by  which 
his  customers  receive  injury.  Parnaby  v. 
Lancaster  Canal  Go.  11  Ad.  &  £1.  228.  In 
like  manner  it  cannot  be  doubted  that,  if  these 
defendants  had  maintained  or  permitted  a  dan- 
ger of  any  kind  in  their  store,  and  by  reason 
of  it  the  plaintiff  had  sustaineid  bodily  injaiy, 
they  would  have  been  answerable  to  him  for 
the  consequences.  In  such  case  they  would 
be  said  to  have  been  guilty  of  neghgence, — 
guilty  of  a  neglect  of  a  duty  which  they  owed 
to  the  customer;  but  I  apprehend  that  the  duty 
neglected  would  arise  from  an  implied  contract 
that,  if  customers  would  come  to  their  store, 
no  harm  that  could  reasonably  be  averted 
should  overtake  them,  and  the  consideration 
for  such  promise  would  be  the  chance  of  profit 
from  their  patronage.  Upon  principle  the  con- 
tract must  be  held  to  extend  to  the  safety  of 
such  property  as  the  customers  necessarily  or 
habitually  in  pursuance  of  a  universal  custom 
carries  with  him.  Whatever  thus  necessarily, 
or  in  common  with  people  generally,  he  habit- 
ually carries  with  him,  and  must  necessarily 
lay  aside  in  the  ^tore  while  making  or  examin- 
ing his  purchases,  he  is  invited  to  lay  aside  by 
the  invitation  to  come  and  purchase,  and,  hav- 
ing laid  it  aside  upon  such  invitation  and  with 
the  knowledge  of  the  dealer,  he  has  committed 
it  to  his  custody.  And,  this  being  a  necessary 
incident  of  the  business  upon  which  the  cus- 
tomer was  invited  to  come  to  the  store,  the 
care  of  the  property  would  be  within  the  au- 
thority of  the  salesman  assigned  to  wait  upon 
him;  it  would  be  part  of  the  transaction  in 
which  he  is  authorized  to  represent  his  employ- 
er. This  much  was  assumed  without  question 
in  BunneU  v.  8tern,  122  N.  Y.  539.  10  L.  R. 
A.  481,  a  case  differing  from  the  present  in 
this  only:  that  the  ardcle  lost  was  a  lady's  cloak, 
and  the  saleswoman  took  no  care  whatever  of 

it. 

Assuming  that  the  jury  would  have  found 
that  a  watch  is  such  persoonl  belonging  as  men 
usually  carry  with  them,  and  that  in  the  selec- 
tion or  a  suit  of  clothes  it  is  necessary  or  usual 
to  remove  it  from  the  person,  and  lay  it  aside; 
and,  further,  that  the  plaintiff,  by  direction  of 
the  defendants'  salesman,  placed  his  watch  in 
a  dosignaied  drawer  in  the  store,  preparatory 
to  the  selection  of  a  suit  of  clothes,  to  purchase 
which  he  visited  the  store. — the  defendants 
thereby  became  chargeable  as  bailees.     The 
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principles  which  govern  that  relation  are  brief- 
jy  and  clearly  stated  by  Judge  Story,  in  his 
work  on  Bailments,  tlius:  ''Wfien  the  bail- 
ment is  for  the  benefit  of  the  bailor,  the  law 
requires  only  slight  diligence  on  the  part  of 
the  bailee,  and  of  course  makes  him  answer- 
able oiily  for  gross  neglect.  When  the  bail- 
ment is  for  the  sole  benefit  of  the  bailee,  the 
law  requires  great  diligence  on  the  part  of  the 
bailee,  and  makes  him  responsible  for  slight 
neglect.  When  the  bailment  is  reciprocally 
beneficial  to  both  parties,  the  law  requires  or- 
dinary diligence  on  the  part  of  the  bailee,  and 
makes  him  responsible  for  ordinary  neglect. 
Manifestly  the  bailment,  in  a  case  like  the 
present,  is  of  the  latter  class,  for,  while  the 
customer  pays  nothing  directly,  or  eo  nomine, 
for  f he  safe-keeping  of  his  enecls,  the  dealer 
recelTes  his  recompense  In  the  profits  of  the 
trade  of  which  the  bailment  is  a  necessary  in- 
cident. It  was  upon  this  principle  that  Lord 
Holt  said,  in  Lane  t.  Gotten,  12  Mod.  483,  an 
action  was  sustainable  against  an  innkeeper  for 
the  loss  of  a  guest's  goods,  and  that  the  court 
of  appeals  afSrmed  the  judgment  of  the  court 
of  common  pleas  of  the  dty  of  New  York  in 
Bunnell  y.  Btem,  eupra.  In  Massachusetts 
the  proprietor  of  a  liquor  store,  who  permitted 
an  order  slate  for  an  expressmen  to  be  kept  in 
his  store,  and  allowed  pieople  to  leave  packages 
there  to  be  taken  away  by  the  expressman,  was 
held  to  be  a  bailee  for  hire  on  the  theory  that 
what  he  thus  permitted  brought  him  an  in- 
crease of  business.  Newhall  y.  Paige,  10  Gray, 
866.  This,  however,  would  seem  to  be  push- 
ing the  principle  to  a  dangerous  extreme;  it 
would  render  it  unsafe  for  any  business  man 
to  allow  another's  property  to  be  left  about  his 
premises,  and  would  be  in  seeming  conflict 
with  our  own  case  of  First  Nat.  Bank  of  Car- 
h'sie  V.  Graham,  79  Pa.  106.  and  De  Haven  y. 
"  nsington  Nat.  Bank,  81  Pa.  96.  The  safer 
rule  is  to  hold  a  bailment  to  be  for  hire  when 
DO  hire  is  paid  in  such  cases  only  as  it  is  a  nec- 
essary incident  of  a  business  in  which  the  bailee 
makes  profit ;  and  such  the  Jury  might  haye 
found  the  present  case  to  have  been. 


The  remaining  question  Is  whether,  upon 
the  assumption  that  there  was  a  bailment  for 
hire,  proof  of  failure  of  the  defendants  to  re- 
turn the  watch  and  chain  upon  demand  was, 
under  the  circumstances,  sufficient  to  carry  the 
case  to  the  jury.  If  what  was  said  by  the 
plaintiff  should  oe  taken  as  proof  that  the  prop- 
erty was  lost,  we  would  be  met  with  a  confiict 
of  authority  elsewhere  as  to  the  efifect  of  it, 
and  find  little  in  our  own  books  to  help  us  de- 
termine whether  the  burden  was  upon  the 
plaintiff  to  proye  negligence,  or  upon  tbe  de- 
fendants to  repel  the  inference  of  it.  But  the 
plaintiff's  evidence  amounts  to  no  more  tbon 
that  the  salesman  examined  the  drawer  in 
which  the  watch  had  been  placed  and  some 
others,  and  did  not  find  it,  and  that  several 
persons,  not  employes  of  the  defendants,  who 
had  been  in  the  store  and  left,  were  sent  for 
and  interrogated  without  result.  All  this  did 
not  proye  a  loss,  nor  eyen  that  the  defendants 
said  the  watch  was  lost  or  had  been  stolen. 

In  Logan  y.  Hathews,  6  Pa.  417,  it  was  held 
that  if  a  bailee  for  hire  return  the  property  in 
a  damaged  state,  and  give  no  explanation  bow 
the  injury  happened,  the  burden  of  proof  to 
show  that  there  was  no  neglie:ence  is  upon 
him.  In  harmony  with  this  judgment,  a  bailee 
who  fails  to  giye  any  such  explanation  of  his 
neglect  to  restore  the  property  intrusted  to  him 
as  will  enable  the  bailor  to  test  his  good  faith 
ought  to  be  held  to  proof  that  he  has  exercised 
orainary  dUigence  in  the  care  of  it  Doubt- 
less the  defendants  were  entitled  to  the  benefit 
of  any  inferences  fairly  deducible  from  their 
conduct  when  the  watch  was  demanded,  but 
such  inferences  were  for  the  jury.  If  the  case 
had  been  submitted  to  them,  and  they  had 
found  as  an  inference  from  the  facts  proved 
that  the  watch  had  been  stolen,  such  finding 
would  haye  been  a  complete  exculpation,  un- 
less they  further  found  that  the  defendants  had 
not  exercised  ordinary  care. 

The  judgment  is  reversed,  and  a  tenin  faeioi 
de  novo  is  awarded. 


WISCONSIN  SUPREME  COURT. 


FISH  BROS.   WAGON  CO,,  Bespt., 

V. 

Titus  G.  FISH  et  al.,  Appts. 
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1  •  The  ^ood-wiU  of  a  business  Inclndinc^ 
the  right  to  use  trade-marks  even  where 
these  consist  of  the  names  of  individuals  enffraged 
Id  the  business  and  of  a  picture  representing 
such  name,  pass  with  a  transfer  of  all  the  prop- 
erty and  assets  of  the  business  although  not 
apeciflcolly  mentioned. 

2.  The  words  'Tish  Bros.  A  Co."  and 
the  picture  of  a  fish  may  be  applied 
by  brothers  named  Fish  to  vehicles 
manuiactared   by  them   although  such 

Note.— For  note  on  name  of  business  establish- 
ment as  part  of  the  good- will  of  the  business,  see 
Vonderbank  v.  Bchmitt  (La.)  15  L.  R.  A.  16K. 
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words  and  picture  were  previously  used  by  them 
in  a  business  which  has  now  passed  with  Its 
good-will  and  trade-marks  to  a  corporation, 
provided  their  use  is  not  such  as  to  induce  per- 
sons to  buy  their  vehicles  as  and  for  those  manu- 
factured by  the  corporation. 

8.  Persons  hawe  no  riipht  to  represent 
their  business  as  the  same  formerly 
conducted  by  them  where  that  has  been 
transferred  with  all  its  assets  to  other  parties, 
although  they  have  a  right  to  do  the  same  kind 
of  business. 

(WinsloWt  J.,  dtssenU  from  proposition  t.) 
(June  16, 1802.) 

APPEAL  hy  defendants  from  an  order  of 
the  Circniit  Court  for  Doui^las  County  re- 
fusing to  vacale  an  injunction  restraining  them 
from  using  certain  trade  marks  and  names. 


T.    T> 


See  also  10  L.  R.  A.  82,  236;  20  L.  R.  A.  733;  25  L.  R.  A.  193 ;  27  L.  R.  A.  42 ;  40 
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and  also  refusing  to  lestrain  plaintiff  from 
using  them.    BeSerud. 

Statement  by  Cassoday,  J : 

It  appears  from  the  record  that  in  1868  the 
defendant  Titus  G.  Fish  and  one  Bull,  under 
the  firm  name  of  Fish  &  Bull,  commenced  the 
business  of  manufacturing  wagons  in  the  city 
of  Hacine;  that,  as  such  firm,  they  employed 
one  Edwin  B.  Fish,  a  brother  of  Titus  G.; 
that  about  1864  Bull  went  out  of  the  firm,  and 
Abner  C.  Fish,  a  brother  of  Titus  G  ,  became 
a  member  thereof,  and  they  contioued  the 
business  of  maDufacluring  wagons  under  the 
firm  Dame  of  Fish  Bros.,  and  as  such  continued 
Edwin  B.  Fish  as  an  employe;  that  about  1868 
Edwin  B.  Fish  became  a  member  of  the  firm 
of  Fish  Bros. ;  that  about  that  time  the  firm 
became  embarrassed,  and  thereupon  entered 
into  an  agreement  with  Jerome  I.  Case,  where- 
by Fish  Bro^.  transferred  to  Case  all  the  per- 
sonal property  they  then  had  in  the  w'agon- 
making  business  at  Racine,  and  he  advanced 
a  large  amount  of  money  for  the  purpose  of 
carrying  on  said  business  under  an  agreement 
in  writing  whereby  said  business  was  there- 
after to  1^  carried  on  by  Fish  Bros.,  acting  as 
his  agents,  and  they  to  draw  out  a  certain 
amount  per  year  for  the  support  of  their  re- 
spective families,  and  to  have  tlie  privilege  of 
redeeming  the  property  and  the  business  or 
repurchasing  the  same  upon  payment  to  Case 
of  the  amount  advanced  and  the  interest  agreed 
upon  as  stipulated;  that  the  business  was  there- 
upon conducted  by  and  in  the  name  of  "  Fish 
Bros.,  Agents;"  that  about  1872  or  1878  one 
Huggins  became  a  member  of  said  firm  and 
the  same  became  known  as  "  Fish  Bros.  <&  Co., 
Affents,"  composed  of  Titus  G.,  Abner  C, 
Edwin  B.  Fish,  and  John  C.  Huggins;  that  in 
1878  the  catalogue  used  by  said  fish  Bros.  & 
Co.,  Agents,  had  thereon  a  picture  of  Titus  G. 
Fish  on  the  left- band  corner,  and  underneath 
the  picture  were  the  words,  "Titus  G  Fish, 
founder  of  the  firm  of  Fish  Bros.  &  Company, 
1864/'  and  upon  the  right-hand  side  of  the 
picture  was  "  1878,"  being  the  date  of  the 
catalogue,  that  there  was  also  a  picture  of  a 
fish  on  the  catalogue  and  cars;  that  such  pict- 
ures and  statements  were  continued  on  subse- 
quent catalogues  down  to  the  time  of  the 
incorporation  of  the  plaintiff;  that  in  1880 
the  wagons  and  vehicles  so  manufactured  by 
Fish  Bros.,  Agents,  and  by  Fish  Bros.  & 
Co.,  Agents,  had  become  somewhat  cele- 
brated to  the  trade,  so  that  in  1880  they  man- 
ufactured and  sold  about  15,000  in  different 
parts  of  the  country,  and  the  capital  in- 
volved in  the  business  then  was  about  half  a 
million;  that  in  1880  a  disa^eement  arose  be- 
tween Jerome  I.  Case  and  Fish  Bros.  &  Co., 
Agents,  as  to  their  respective  rights  under  said 
agreement,  and  thereupon  Case  commenced  a 
suit  against  Fish  Bros.  &  Co.,  which  twice 
came  to  this  court,  and  will  be  found  reported 
in  58  Wis.  56,  and  68  Wis.  476;  that  in  1882 
or  1883  Abner  C.  dropped  out  of  the  firm,  and 
D.  J.  Morey  and  S.  8.  Lyon  became  members 
thereof,  under  the  firm  name  of  Fish  Bros.  & 
Co.,  composed  of  Titus G.  and  Edwin  B.  Fish, 
Huggins,  Morey,  and  Lyon;  that  the  business 
was  conducted  and  managed  by  Fish  Bros.  & 
Co.,  Agents,  until  after  the  first  decidon  in 
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this  court;  that  October  16, 1888,  Jerome  L 
Case  was  appointed  a  receiver,  and  took  pos- 
session of  all  the  property  standing  in  the  name 
of  Fish  Bro6.*&  Co.,  Agents,  or  otherwise  rep- 
resented in  said  business,  and  excluded  the 
members  of  said  firm  therefrom  otherwise 
than  and  as  employes;  that  Case  continued 
such  receiver  down  to  September  26,  1885, 
when  he  resigned,  and  A.  O.  Hall  was  ap- 
pointed in  his  place,  and  he  continued  the 
same  as  such  receiver,  advertising  the  business 
as  "Fish  Bros.  &  Company;  A.  W.  Hall,  Re- 
ceiver; T.  G.  Fish,  Superintendent;"  pnd  plac- 
ing on  the  wagons  and  their  catalogues  '*  Fish 
Bros.,"  "Fish  Wajjons,"  "Fish Bros.,  Agents," 
"  Fish  Bros.  &  Company,  Agents."  and  the 
picture  of  a  fish  with  "Bros."  on  it,  or  "Bros. 
&  Co.;"  that  Titus  G.  Fish  continued  in  the 
employ  of  said  Hall  as  such  receiver  during 
his  entire  connection  with  the  business;  that 
in  December,  1886,  Case  being  desirous  of 
getting  his  money  out  of  the  business,  one  O. 
R  Johnson  proposed  to  buy  from  Hall,  as 
such  receiver,  the  entire  real  and  personal 
property  of  the  business  for  $48,603.96  be- 
sides the  outstanding  accounts;  that  in  pur- 
suance of  such  order  Johnson  thereupon  gave 
notes  for  such  purchase  to  the  amount  of 
about  $115,000;  that  January  22, 1887,  by  way 
of  effecting  such  transfer.  Case  and  wife  con- 
veyed the  real  estate  to  said  Johnson,  and  also 
his  interest  in  the  personal  estate,  that  January 
25.  1887,  the  court  ordered  such  sale  by  the 
receiver  to  said  Johnson,  and  the  same  was 
made  accordingly;  that  January  28, 1887,  the 
plaintiff.  Fish  Bros.  Wagon  Company,  became 
incorporated  under  chapter  86,  Rev.  Stat.,  for 
the  manufacture  and  sale  of  wagons  at  Racine, 
with  Titus  G.  and  Edwin  B.  Fish,  Johnson, 
Booth,  and  Deane,  as  stockholders,  which  cor- 
poration had  a  capital  stock  of  $250,000;  that 
Edwin  B.  Fish  and  one  Fred  C.  Fish,  a  son  of 
said  Titus  G.,  were  employed  in  the  business; 
that  Johnson  was  the  principal  stockholder 
and  president  of  the  company;  that  Booth  was 
secretary;  that  Titus  G.  Fish  was  vice  presi- 
dent and  manager,  that  Deane  was  treasurer, 
and  Edwin  B.  Fish  superintendent;  that  Titua 
G.,  as  such  manager,  made  an  illustrated  cata- 
logue having  thereon,  "Fish  Bros.  Wagon 
Company,  Racine,  Wisconsin;"  the  picture  of 
a  fish,  with  the  word  "  Wagon"  thereon,  a 
portrait  of  Titus  G.  Fish,  with  the  figures 
"1864"  on  the  left  and  "1888"  on  the  right; 
together  with  the  words,  "Titus  G.  Iish, 
founder  of  the  Fish  Bros.  Wagon,"  in  the 
middle;  aho  with  the  words.  "The  Fish  Bros. 
Wagon ;"  "  Fish  Bros.  &  Company,  Racine, 
Wisconsin,"  and  the  picture  of  a  fish  with 
"Fish  Bros.  Wagon  Company,  Racine,  Wis." 
thereon,  and  another  picture  of  a  fish  with 
"Bros."  thereon,  and  another  picture  of  a  fish 
with  "Bros.  &  Co."  thereon;  that  the  articles 
of  incorporation  of  said  plaintiff  company  are 
dated  January  27,  1887,  and  signed  by  John* 
son.  Booth,  ^tus  G.  Fish,  and  Eawin  B. 
Fish,  that  April  22,  1887,  Hall,  as  such  re- 
ceiver, deeded  the  real  estate  connected  with 
said  business  to  O.  R.  Johnson,  in  pursuance 
of  the  order  of  the  court  and  a  public  sale  at 
auction,  April  7,  1887,  reciting  the  considera- 
tion of  $16,000;  that  Titus  G.  Fish  was  one  of 
the  directors  of  said  company;  that  he  wae 
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present  at  a  meetiDg  tbereof,  May  12,  1887; 
that  on  tbHt  day  be  entered  into  a  written 
agreement  with  said  Jobnson,  reciting  that 
Jobnson  had  advanced  money  to  purchase  the 
business  of  Fish  Bros.  &  Ck).,  and  to  purchase 
the  real  and  personal  assets  of  said  business, 
and  had  transferred  the  said  property  to  Fish 
Bros.  Wagon  Cooopanyp  being  the  plaintiff 
corporation  herein,  and  that  he  held  substan- 
tially all  of  the  capital  stock  of  the  corporation; 
therefore  it  was  mutually  agreed  that  said 
Titus  G.  Fish  bhould  give  his  entire  time  and 
efforts  to  making  said  assets  productive,  and 
containing  an  optional  right  to  purchase  by 
him  from  Johnson;  that  on  the  same  day 
Johnson  and  wife  conveyed  said  real  estate, 
including  the  factory  and  buildings  situated 
thereon,  to  the  plaintiff  company;  that  July 
17,  1887,  said  Hall,  as  such  receiver,  made  a 
further  deed  to  said  Fish  Bros.  Wagon  Com- 
pany, the  plaintiff  herein;  that  August  1, 1887, 
Titus  G.  Fish  and  Jobnson  entered  into  an 
agreement  extending  the  former  agreement  be- 
tween them  to  July  1,  1888,  and  the  same  was 
afterwards  extended  to  December  1,  1888,  by 
written  agreement;  that  Titus  G.  Fish  was 
present  and  participated  in  a  directors'  and 
stockholders'  meeting  of  the  plaintiff  company 
held  October  24, 1887;  that  November  7,  1887. 
Hall,  as  such  receiver,  made  a  further  deed  of 
such  property  to  said  plaintiff  company;  that 
at  a  meeting  of  the  directors  of  the  company, 
August  18,  1888,  said  Huggins  was  elected  a 
director  and  treasurer  of  said  company;  that 
December  29,  1888,  Titus  G.  Fish  verballv 
a^eed  to  take  500  shares  of  the  capital  stock 
of  the  plaintiff  company,  and  certificates  there- 
for were  issued,  but  not  paid  for,  and  were 
finally  canceled  April  2,  1889;  that  at  a  stock- 
holders' meeting  of  the  plaintiff  company  held 
January  21,  1889,  Titus  G.  Fish  and  saicf  Hug- 
gins  participated  in  and  were  each  elected  di- 
rectors for  another  year;  and  thereupon  said 
directors  elected  said  Huggins  vice-president 
and  general  manager,  and  said  Titus  G.  Fish, 
secretary,  of  said  plaintiff  company:  that  at  a 
stockholders'  meeting  of  the  plaintiff  company 
held  March  80,  1889.  the  stock  of  said  Titus 
G.  Fish  was  voted  by  proxy;  that  at  the  same 
meeting  he  presented  his  resignation  as  a  di- 
rector and  secretary  of  the  company,  and  the 
stfme  was  accepted;  that  Edwin  B.  Fish  con- 
tinued in  the  emplov  of  the  plaintiff  company 
until  June  17,  1890,  when  he  went  out;  that 
June  17.  1890,  Titas  G.  Fish,  Edwin  B.  Fish, 
and  Fred.  C.  Fish  entered  into  copartnership  by 
an  agreement  in  writing  to  prosecute  the  busi- 
ness of  manufacturing  or  procuring  to  be 
manufactured  and  dealing  in  wagons  and  other 
yehicles,  under  the  name  of  Fish  Bros.  &  Co., 
Titus  G.  Fish  to  have  a  one  half  interest  and 
Edwin  B.  and  Fred.  C.  each  one-fourth  inter- 
est therein;  that  it  was  provided  therein  that 
each  party  was  at  liberty  to  engage  in  other 
business  on  conditions  named ;~  that  said 
bu5)iness  was  to  be  located  and  conducted 
at  such  place  as  they  might  mutually  deem  ad- 
vantageous; that  on  the  same  day  the  said 
Titus  G.,  Edwin  B.,  and  Fred.  C.  Fish,  of 
Racine,  under  the  name  of  Fish  Bros.  &  Co., 
entered  into  an  agreement  with  the  defendant, 
the  La  Belle  Wagon  Works,  a  corporation 
then  organized  and  existing  under  the  laws  of 
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Wisconsin,  in  Douglas  county,  to  the  effect 
that  said  La  Belle  Wagon  Works  therein 
agreed  to  manufacture  for  said  Fish  Bros.  <& 
Co..  and  to  deliver  to  such  persons  as  may  be 
by  them  designated  and  accepted,  farm  wagond 
to  be  known  as  *'Fish  Bros.  <&  Co.  Wagons." 
and  to  be  marked  on  the  rear  axle  "  Fish.  Bros. 
&  Co.,"  and  upon  the  side  of  the  box  '*  Fish 
Bros.  &  Co.  Wagon,"  said  wagons  to  be 
manufactured  of  material  and  pattern  selected 
and  designated  by  said  Fish  Bros.  &  Co.,  and 
the  manufacture  thereof  to  be  under  their  su- 
pervision and  direction,  and  of  the  net  pro- 
ceeds thereof  Fish  Bros,  were  to  have  2\  per 
cent,  and  the  La  Belle  Wagon  Works  the 
balance;  that  the  La  Belle  Wagon  Works  were 
to  have  the  exclusive  right  to  fix  prices  on  all 
wagons  sold,  and  to  reject  any  and  all  orders 
of  persons  unworthy  of  credit,unless  they  paid 
cash;  that  Fish  Bros.  &  Co.  were  to  save  harm- 
less the  La  Belle  Wagon  Works  from  any  and 
all  litigation  which  might  thereafter  be  insti- 
tuted against  it,  by  reason  of  the  manufact- 
ure or  sale  of  said  Fish  Bros.  &  Co.  wagon; 
that  said  Titus  G.  Fish  was  to  be  employ S  as 
superintendent  of  sales  and  collection  by  said 
La  Belle  Wagon  Works,  under  the  supervision 
and  instruction  of  its  board  of  directors,  and 
to  haye  a  salary  of  $8,000  per  vear,  and  that 
Edwin  B.  Fish  was  to  have  a  salary  of  $1,500 
per  year,  and  Fred.  C.  Fish  a  salary  of  $1,000 
per  year,  with  other  stipulations,  and  it  was 
therein  agreed  that  said  contract  should  termi- 
nate June  17, 1900,  subject  to  the  provisions 
therein  contained,  and  was  signed  by  each  of 
the  members  of  said  firm  of  Fish  Bros.  & 
Co.  and  said  corporation;  that  thereupon  Titus 
G.,  Edwin  B.,  and  Fred.  C.  Fish,  under  the 
firm  name  of  Fish  Bros.  &  Co.,  issued  a  circu- 
lar addressed  **  To  Our  Old  Customers  and 
the  Implement  Trade/'  stating,  among  other 
things,  that  they  desired  to  advise  them  of  the 
change  of  location  and  change  in  their  firm 
name;  that  the  firm  of  Fish  Bros.  &  Co.,  of 
South  Superior,  Wis.,  succeeds  Titus  G.  Fish, 
of  Fond  au  Lac, Wis.,  the  senior  member  and 
bead  of  the  present  firm,  comprising  Titus  G., 
Edwin  B..  (Fish  Bros.,) and  Fred.  C.  Fish,  for- 
merly of  Racine.  Wis.,  and  stating  that  for  the 
first  time  since  1883  they  were  able  to  furnish 
their  patrons  with  "  the  genuine  Fish  Bros.  <& 
Co.  wagon,  fully  up  to  our  old  standard  of 
that  date;"  that  their  experience  of  over  a 
quarter  of  a  century  in  the  manufacture  of 
farm  wagons  for  eacn  and  every  section  of  the 
United  States  had  led  them  into  quarters 
where  they  found  the  best  advantages  for  the 
manufacture  of  first-class  wagons;  that  they 
were  located  in  the  finest  timber  belt  in  the 
country,  and  using  the  best  hard-wood  timber; 
and  they  guaranteed  the  trade  a  wagon  made 
of  a  first-class  butt-cut  stock,  thoroughly  dry; 
that  their  former  patterns  and  styles  had  been 
changed  in  but  a  few  minor  particulars,  and 
then  only  where  they  could  find  opportunity  to 
do  better  work;  and  inviting  the  trade  of  their 
old  customers;  that  on  or  about  July  27, 1891, 
the  plaintiff  commenced  this  action  for  the 
purpose  of  restraining  the  defendants  herein 
from  using  the  words  "Fish  Bros.,"  "Fish 
Bros.  &  Company,"  "Fish  Bros.  Wagons," 
the  picture  of  a  fish  with  **  Bros.,"  "Brothers," 
"  Bros.  &  Co."  printed  thereon,  or  in  adver- 


4S6 


WlBOOKSIN  SUTBBMX  COUBT. 


JUNB, 


tising  their  wagons,  and  that  the  plaintiff  be 
adjudged  the  exclusive  right  to  the  same  as 
trade  marks;  that  upon  the  application  of  the 
plaintiff  for  a  preliminary  injunction  thereon, 
and  on  August  17, 1891,  the  court  ordered,  in 
effect,  that  the  defendants  be,  and  were  thereby 
enjoined  and  restrained  until  the  further  action 
of  the  court  from  using  the  words  ''Fish  Bros.," 
**Fish  Bros.  Wagons,"  or  the  trade-mark  or 
device  consisting  of  the  picture  of  a  fish  with 
tbe  words  "  Bros." or  ••Brothers"  or  **Bro8.  & 
Co."  printed  thereon,  or  from  in  any  wise  us- 
ing said  words,  phrases,  or  devices,  or  any  of 
them,  ioi  any  way  designating  any  wagons  or 
vehicles,  or  printing,  publishing^,  circulating  or 
distributing  catalogues  containing  such  words 
in  imitation  of  the  plaintiff,or  in  any  way  giving 
out  that  the  defendants,  or  any  of  them,  are 
the  manufacturers  of  or  dealers  in,or  authorized 
to  manufacture  or  deal  in.  Fish  Bros,  wagons, 
or  10  use  the  words  **Fish  Bros."  or  "Fish 
Bros.  Wagons "  in  designation  of  their  manu- 
facture; that  thereupon  the  defendants  moved 
to  dissolve  said  injunction,  upon  affidavits, 
etc.  whereupon  the  court,  September  18, 1891, 
ordered  that  so  much  of  said  temporary  in- 
junction as  enloins  the  defendants,  or  any  of 
them ,  from  using  in  their  business  of  making 
and  selling  wagons  or  other  yehiclea  the  words 
*'  Fish  Brothers  &  Company,"  "  Fish  Bros.  & 
Co. ,"  or  either  of  them,  is  hereby  dissolved, 
annulled,  and  set  aside,  upon  giving  the  requi- 
site bond;  that  thereupon  the  defendants  an- 
swered upon  the  merits,  and  by  way  of  coun- 
terclaim, and  asking  a  counter  injunction  re- 
straining the  plaintiff  from  using  the  words 
*•  Fish  Brothers,"  •'  Fish  Bros.,'^  or  "  Fish 
Brothers  Wagons,"  or  the  picture  of  a  fish  with 
the  words  "Fish  Brothers"  or  "Bros."  or 
••Fish  Brothers  &  Company"  or  "  Fish  Bros. 
&  Co."  stamped  thereon;  that  thereupon  these 
defendants  moved  the  court  November  12, 
1891,  on  due  notice,  for  an  order  setting  aside 
and  vacating  the  injunctional  order  theretofore 
entered  therein  on  the  plaintiff's  application, 
and  for  a  temporary  restraining  order  in  favor 
of  the  defendants;  and,  after  consideration 
thereof,  the  same  was  and  is  thereby  denied, 
with  costs.  From  that  order  the  defendants 
bring  this  appeal 

Messrs,  Turner  ft  Timlin  and  Ross* 
Dwyer  ft  Smith*  for  appellants: 

The  plaintiff  never  acquired  the  exclusive 
use  of  tbe  device  of  the  fish  or  the  trade-name 
••Fish  Bros."  ''Fish  Brothew"  ''Fish  Bros. 
Wagon"  or  'Fish  Wagon." 

The  plaintiff  could  only  acquire  these  rights 
by: 

a.  Adoption  and  use. 
Browne,  Trade-Marks,  §  46. 

b.  Assignment. 
Id.  ^  57. 

c.  Operation  of  law. 
Ibid. 

No  matter  how  long  Fish  Brothers  may  have 
permitted  the  plaintiff  or  others  to  use  the 
trade-murk  and  trade-name  thev  do  not  thereby 
lose  their  exclusive  right  to  the  same.  Such 
user  creates  only  the  relation  ot  licensor  and 
licensee. 

'McCardel  v.  Peck,  28  How.  Pr.  120;  Cox, 
Trade-Mark  Cas.   812.    See    Stephens  ▼.  De 
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Chnto,  4  Abb.  Pr.  N.  8.  47,  7  Robt.  343;  Cox, 
Trade-Mark  Cas.  445;  Browne,  Trade- Marks, 
§864. 

By  permitting  another  to  use  his  trade-mark 
a  man  does  not  loose  his  ownership  of  it,  even 
though  such  user  may  be  by  l^im  {n  con  junqtioa 
with  his  partner. 

Kidd  V.  Johnson,  100  U.  8.  617,  619,  25  L. 
ed.  769,  770;  Huwer  v.  Dannendhoffer,  82  N.  Y. 
499;  Hazard  v.  Ocuwell,  98  N.  Y.  259. 

The  good- will  of  an  established  and  success- 
ful business  is  undoubtedly  of  much  value  to 
the  possessor  of  such  business  and  may  be  sold 
with  it.  But,  while  such  sale  will  entitle  the 
purchaser  to  a  certain  limited  protection,  it 
will  not  of  itself  alone  be  sufficient  to  preclude 
the  seller  from  engaginf  in  a  separate  and  in- 
dependent business  of  the  same  kind  in  the 
same  village  or  city. 

Washburn  v.  Doseh,  68  Wis.  489, 60  Am.  Rep, 
878;  Bergamini  v.  Basiian,  85  La.  Ann.  60» 
48  Am.  Rep.  216. 

The  defendants  Fish  have  the  right  to  use 
their  own  name  in  their  business,  notwith- 
standing the  organization  of  the  corporation. 

MarmaU  v.  Pinkham,  52  Wis.  585,  88  Am. 
Rep.  756;  Oarmichelv.  Latimer,  11  R.  I.  895, 
28  Am.  Rep.  481;  Symonds  v.  Jones,  8  L.  R. 
A.  570,  82  Me.  802,  17  Am.  St.  Rep.  496. 
note. 

Even  if  the  defendants  Fish,  at  the  time  of 
the  organization  of  the  corporation,  transferred 
the  good- will  of  their  trade  to  the  corporation, 
such  sale  would  not  import  an  agreement  by 
them  not  to  engage  in  similar  business  in  some 
other  place  at  a  subsequent  time,  in  their  own 
name. 

HoxieY.  Ohaney,  8  New  £ng.  Rep.  709, 148 
Mass.  692. 

It  is  only  upon  the  ground  of  identity  with 
the  place  of  manufacture  and  character  of  tbe 
goods,  and  not  on  the  ground  of  its  indicating 
the  manufacture,  or  his  personal  supervision, 
that  a  trade-name  or  trade-mark  is  permitted  to 
be  transferred,  sold,  or  assigned;  it  is  only 
when  an  individual  name  becomes  an  adjective 
as  describing  the  article  sold  as  distinguished 
from  the  personal  work  or  supervision  em- 
ployed in  the  manufacture,  that  it  can  be 
transferred  as  a  trade-mark  or  trade-name. 

Symonds  v.  Jones,  8L.  R.  A.  570, 82  Me.  803, 
17  Am.  St.  Rep.  496;  OonneUv.  Seed,  128  Mass. 
477,  85  Am.  Rep.  897;  Manhattan  Medicine 
Oo.  V.  Wood,  108  U.  S.  218, 27  L.  ed.  706;  Kidd 
V.  Johnson,  100  U.  S.  617,  25  L.  ed.  769;  Wil- 
mer  v.  Thomas  (Md.)  18  L.  R.  A.  880;  Meriden 
Britannia  Co.  v.  Parker,  89  Conn.  450,  13 
Am.  Rep.  401. 

The  right  of  a  person  to  use  his  name  as  a 
brand  does  not  pass  to  his  assignee  in  bank- 
ruptcy. 

Mattingly  v.  Stone  (Ky.)  Nov.  28, 1889;  Wolfe 
Y.  Bamett,  24  La.  Ann.  97,  18  Am.  Rep.  113. 

The  plaintiff  does  not  come  into  court  with 
clean  hands  and  is  therefore  not  entitled  to  any 
relief  in  the  action. 

Browne,  Trade-Marks.  §g  474,  025,  584; 
Staehelherg  v.  Ponce,  23  Fed.  Rep.  480;  Man- 
hattan  Medicine  Co.  v.  Wood,  108  U.  S.  218,  27 
L.  ed.  706. 

A  lack  of  truth  debars  a  trade-mark  from 
protection.  The  tale  told  by  the  symbol  must 
be  sincere.    The  instant  it  ceases  to  be  truthful 
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h)  spirit  as  well  as  letter,  it  becomes  aD  instxa- 
ment  of  fraud  and  is  not  lawful.  - 

Abbott  ▼.  J<iegert,  61  Md.  276;  Samuel  v 
Beroer,  24  Barb.  1 64,  Leather  Cloth  Go,  v.  Ameri- 
can Leather  Cloth  Co.  4  De.  G.  J.  &  S.  187,  11 
H.  li  Cas.  544;  Koehler  v  Sanders,  9  L.  R.  A. 
576,  1*32  N.  Y.  65,  Sherwood  v,  Andretcs,  5 
Am.  Law  Reg.  588,  Ridding  ▼.  How,  8  Sim. 
4'77:  Browne,  Trade- Marks,  §§  71,  477,  478, 
4S4. 

.  Defendants  bad  tbe  right  to  use  tbeir  own 
name  in  the  businet>s,  and  they  had  the  right 
to  refer  to  their  personal  reputation  to  secure 
further  business,  and  also  tbe  right  to  refer  to 
tht;  superior  qu&Uty  of  goods  theretofore  man- 
ufactured by  them. 

Hazelton  Boiler  Go.  ▼.  HauUon^Tripod  Boiler 
Co.  (111.)  March  24,  1892. 

Jiesart,  Quarles*  Spencei  Hoyt  & 
QoarleSf  lor  respondent: 

The  rebus  and  brands  used  by  plaintiff  are 
trade-marks,  and  tbe  words  "  Fish  Bros. 
Wagon."  and  '*Fish  Wagon"  are  trade-names. 

Tbey  ' '  point  out  the  true  source,  origin,  or 
ownership  of  the  goods  to  which  the  mark  is 
applied,  and  point  out  and  designate  the  deal- 
er's place  of  business." 

MarshaU  r.  Pink/tarn,  62  Wis.  572-578.  88 
Am.  Rep.  756,  Dunbar  ▼  Olenn,  42  Wis.  118, 
24  Am.  Rep.  895;  McLean  v.  Fleming,  96  U. 
S.  245-254,  24  L.  ed.  828-882;  Delaware  db  H. 
Canal  Co  v,  Clark,  80  U.  8.  18  Wall.  811,  20 
L.  ed.  581;  Lawrence  J^g,  Co.  v.  Tennessee 
Mfg.  Go.  81  Fed.  Rep.  788. 

And  the  name  has  come  to  be  used  as  a  name 
for  distinguishing  the  wagons  by  "  which  they 
may  be  bought  and  sold." 

Dunbar  ▼.  Glenn,  42  Wia.  118-188,  24  Am. 
Rep.  896;  Carroll  ▼.  Ertheiler,  1  Fed.  Rep. 
68&-691. 

There  is  a  distinction,  and  a  difference  as 
well,  between  a  trade  mark  and  a  tradename. 

Rapalje  &  L.,  Law  Diet,  title,  Trade  Name, 

Tbe  word  or  phrase,  whether  arbitrary  or 
descriptive,  will  be  protected  when  it  has  come 
to  be  a  short  name  used  between  the  buyer  and 
seUer  to  designate  the  article  sold,  as 

••Glenfield  Starch,"  Woiher^poon  v.  Ourrie, 
L.  R  5  Eng.  &  Irish  Apps.  521;  "Apollinaris," 
14  Blatchf.  880;  "  The  Chatterbox,"  21  Fed. 
Rep.  189;  **  Durham,"  8  Hughes.  151;  ''Lone 
Jack,"  1  Fed.  Rep.  688;  "  Belhesda,"  42  Wis. 
118, 24  Am.  Rep.  395;  "Thofley's  Cattle  Food." 
L.  R.  14  Ch.  Div.  756,  87  Moak,  Eng.  Rep.  77; 
"  Dav  &  Martin's  Blacking,"  7  Beav.  84;  "  Sap 
polio,"  48  Fed.  Rep  420. 

The  trade-name  is  impersonal  and  belongs 
to  the  factory. 

nUey  V.  Fassett,  44  Mo.  169, 100  Am.  Dec. 
275. 

A  trade-name,  when  it  has  once  been  ac- 
quired, has  ceased  to  be  personal,  and  attaches 
to  the  factory,  even  as  against  the  original 
manufacturer. 

Pepper  v.  Labrot,  8  Fed.  Rep.  29-41;  Hall  y. 
Barr<yws,  4  DeG.  J.  &  S.  157;  Motley. y.  Down- 
man,  3  MyL  &  C.  1;  Kidd  v.  Johnson,  100  U. 
8  620,  25  L.  ed.  771;  Wotherspoon  v.  Gurrie, 
L.  R  5  Eng.  &  Irish  Apps.  521 ,  Bury  ▼  Bed- 
ford, 4  DeG.  J  &  S.  868. 

The  right  to  use  a  trade-mark  or  trade  name 
can   be    founded   only    upon   actual    user. 
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Neither  adoption  nor  claim  of  right  can  confer 
the  right. 

Trade  Mark  Cases,  100  U.  B.  82-04,  25  L.  ed. 
550-551;  Vandee  y.  Deere,  54  IlL  489. 

This  right  is  in  the  plaintiff  both  by  pur- 
chase and  by  estoppel. 

There  is  no  reason  why  a  trade-mark  cannot 
be  conveyed  with  the  property  with  which  it 
is  associated.  It  constitutes  a  parft  of  partner- 
ship assets,  and  Is  properly  sold  with  the  Arm 
property. 

Morgan  y,  Rogers,  19  Fed.  Rep.  596;  Browne, 
Trade  Marks,  §§  860,  861;  HaU  v.  Barrows,  10 
Jur.  N.  S.  55;  Ainsworih  y.  Walmsley,  85  L. 
J.  Ch.  852;  Kidd  y.  Johnson,  100  U.  8.  617,  25 
L.  ed.  769;  Walton  y.  Crowley,  8  Blatchf.  440; 
Congress  d  E.  Spring  Co.  v.  High  Bock  (7. 
Spring  Go,  57  Barb.  526;  Dixon  Crucible  Go.  ▼. 
Guggenheim,  2  Brewst.  821. 

For  a  trade- mark  to  pass  under  a  bill  of  sale 
it  is  not  necessary  that  it  should  be  specifically 
mentioned. 

See  WiUhaus  y.  Braum,  44  Md.  808-806. 

Where  a  trade-mark  is  used  to  designate  the 
place  and  tbe  person  br  whom  the  goods  are 
made,  the  right  to  such  trade-mark  passes  to 
the  purchaser  upon  the  sale  and  transfer  of  the 
business  and  manufactory  at  which  the  goods 
are  made. 

WittlMus  V.  Braum,  44  Md.  808-806;  Pepper 
V.  Labrot,  8  Fed.  Rep.  41. 

The  office  thenceforward  of  the  trade-name 
is  to  refer  to  the  origin  of  the  product,  that  is» 
to  the  factory,  and  no  one  except  the  owner  of 
the  factory  can  use  the  name  without  practice 
inga  deception  upon  the  public. 

Pepper  v.  Labrot,  supra;  Hoxiew.  Ghaney, 
8  New  Eng.  Rep.  709, 148  Mass.  592. 

The  claim  that  the  trade-mark  and  trade- 
name did  not  pass  to  the  plaintiff  is  against 
conscience. 

If  permitting  Fish  now  to  make  this  claim 
will  work  inlury  to  the  plaintiff,  then  Fish  is, 
both  by  tbe  law  of  morality  and  by  the  law  of 
the  land,  forever  precludea  from  making  this 
claim. 

Broom,  Legal  Maxims,  p.  169;  Diekerson  v. 
Golgrove,  100  U.  S.  678-580, 25  L.  ed.  618, 619; 
Dair  v.  United  States,  88  tJ.  8.  16  Wall.  1-4, 
21  L.ed.  491,492;  Gregg  y.  Von  Phui,  68  U. 
S.  1  Wall.  274-281,  17  L  ed.  586,  587. 

There  is  no  misrepresentation  in  the  plain- 
tiff's use  of  the  trade-mark  and  trade  name. 

By  such  use,  the  plaintiff,  according  to  the 
ordinary  usages  of  trade,  "  is  not  to  be  under- 
stood as  saying  more  than  that-it  is  carrying  on 
the  same  business  as  had  been  formerly  carried 
on  by  tbe  person  whose  name  constituted  the 
trade- mark." 

Leather  Cloth  Go.  y.  American  Leather  Cloth 
Go,  11  Jur.  N.  S.  518;  OaJces  v.  Tonsmierre, 
4»  Fed.  Rep.  447-451;  Marshall  v.  Pinkham, 
52  Wis.  572-582,  88  Am.  Rep.  756;  Russia  Ce- 
ment Go.  V.  LePage,  6  New  Eng.  Rep.  577, 147 
Mass.  206-209,  WiUiam  Rogers  Mfg.  Co.  y. 
Rogers  db  S  F.  Mfg.  Go.  11  Fed.  Rep.  495-499. 

When  the  plaintiff  in  any  wav,  by  purchase 
or  otherwise,  succeeded  to  tbe  business  of  the 
original  Fish  Bros,  and  their  successors,  it  bad 
the  exclusive  right  to  use  the  trade- mark  and 
the  trade-name  to  indicate  that  it  was  carrying 
on  the  same  busineaa 
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Witthaua  v.  Braun,  44  Md.  808-805;  Bviry 
V.  Bedford,  4  DeG.  J  &  S.  868,  Kidd  v.  John- 
ton,  100  U.  S.  617-620,  25  L.  ed.  769,  770; 
Iloxie  V  Ohaney,  and  Pepper  v.  Labrot,  supra; 
Mawam  v.  Thorle^M  Cattle  Food  Go.  L.  B.  14 
Ch.  Div.  748-755. 

The  use  made  by  the  defeDdants  of  the 
trade-mark  and  trade-name  is  fraudulent  and 
in  yiolation  of  the  plaintiff's  right. 

If  the  defendaote'  advertisements  were  cal- 
culated to  mislead  an  unwary  purchaser  of  the 
machines  into  the  belief  that  be  was  purchas- 
ing those  manufactured  and  sold  by  the  plam- 
tiff  then  the  plaintiff  is  prima  facie  entitled  to 
an  injunction. 

Marshall  v.  Pinkham,  53  Wis.  572, 586,  587, 
88  Am.  Rep.  756;  Welt^  v.  Knott,  4  Kay  & 
J.  747;  mUington  v.  Fox,  8  Myl.  &  0.  838; 
High,  Injunctions,  §  1087. 

It  is  apparent  that  the  defendants  by  their 
combinations  and  doings  have  attempted  and 
are  attempting  to  steal  away  the  business  of 
the  plaintiff  for  the  benefit  of  the  defendants. 
Whenever  and  however  this  is  done,  whether 
by  active  misrepresentation  or  by  silence  when 
one  should  speak,  or  by  any  kind  of  springe, 
automatic  or  otherwise,  to  catch  the  unwary, 
a  court  of  chancery  will  interfere  and  prevent 
the  fraud. 

Enoch  Morgan's  Son's  Go.  ▼.  Wendover,  43 
Fed.  Rep.  420:  Celleloid  Mfg.  Co.  v.  Gellonite 
Mfg.  Co.  82  Fed.  Rep.  97;  McLean  v  Fleming, 
96  U.  S.  245,  251,  252,  255,  24  L.  ed.  828,  880, 
831,  882;  Newman  v.  Alwrd,  51  N.  Y.  192, 10 
Am.  Rep.  588;  Lawrence  Mfg.  Co.  v,  Tennes- 
see Mfg.  Co.  188  U.  8.  587-649,  84  L.  ed.  997- 
1004;  Thompson  v.  Monigom^ery,  L.  R.  41  Ch. 
Div.  85-50;  Pa/rtridge  v.  Mmck,  2  Barb.  Oh. 
101.  103,  5  L.  ed.  572,  578. 

The  fact  that  certain  of  the  defendants  are 
using  their  own  names  does  not  justify  them. 

Massam  v.  Thorns  Cattle  Food  Co.  L.  R. 
14  Ch.  Div.  748-760;  Eogers  v.  Rogers,  1  New 
Eng.  Rep.  411,  53  Conn.  121;  WiUiam  Pog&rs 
Mfg.  Co.  V.  Bogers  db  S.  Mfg.  Co.  11  Fed. 
Rep.  495-499:  Levy  v  Walker,  L.  R.  10  Ch. 
Div.  447;  Shaver  v.  Shaver,  54  Iowa,  208-211, 
37  Am.  Rep.  194;  Croft  y.  Day,  7  Beav.  84. 

CasBodayy  J.,  delivered  the  opinion  of  the 
court: 

Tue  plaintiff.  Fish  Bros.  Wagon  Company, 
was  incorporated  in  January,  1887,  and  since 
that  time  has  been  engaged  in  the  manufacture 
of  waffons  at  Racine,  and  selling  the  same 
throu/riiout  the  country.  The  defendant  La 
Belle  \Vagon  Works  and  the  other  defendants 
have  since  June  17,  1890,  been  engaged  in  the 
manufacture  of  wagons  at  South  Superior,  and 
selling  tbe  same  in  different  parts  of  the  coun- 
try. Tbis  suit  was  commenced  in  July  last  to 
restrain  the  defendants  from  using  the  words 
"Fish  Bros.."  "Fish  Bros.  &  Co.,"  "Fish 
Bros.  Wagons."  and  the  picture  of  a  fish  as 
trade  marks  on  the  wagons,  and  in  the  ad- 
vertisements of  the  defendants,  on  the 
ground  that  the  plaintiff  has  the  exclusive 
right  to  the  same.  The  defendants,  insisting 
upon  the  right  to  use  such  words,  counter- 
claim an  exclusive  right  to  the  same,  and 
nsk  for  an  injunction  accordingly.  Tbe  his- 
tory of  the  use  of  those  words  by  the  firm  of 
Fish  Bros  and  Fish  Bros.  &  Co.  as  copartners 

16  L.  R.  A. 


at  Racine  up  to  the  time  when  Mr.  Case  be- 
came the  ostensible  owner  or  mortgagee,  and 
from  that  time  down  to  October  16,  1883,  in 
connection  with  the  word"  Agents,"  when  he 
was  appointed  receiver  of  all  tbe  property  and 
assets  connected  with  that  business,  and  from 
that  time  down  to  September  26,  1885,  when 
he  was  superseded  by  Mr.  Hall,  as  such  receiv- 
er, and  from  that  time  down  to  1887,  wnen  all 
the  property  and  assets  connected  with  the 
business  were  sold  by  the  receiver  and  the  parr 
ties  interested  to  the  plaintiff  company,  is  suf- 
ficiently set  forth  in  the  foregoing  statement. 
The  first  question  presented  is  whether  the 
plaintiff,  by  such  purchase  and  subsequent  use, 
acquired  the  right  to  continue  the  use  of  such 
words  and  pictures  on  their  wagons  and  in  their 
advertisements  as  trade- marks,  as  indicated. 
Two  of  the  Fish  brothers,  Titus  G.  and  Edwin 
B.,and  Huegins.of  thefirm  of  Fish  Bro6.&  Co., 
remained  in  the  business  as  managers  under 
such  receivers,  not  only  down  to  such  transfer 
of  the  property  and  assets  to  the  plaintiff  com- 
pany, but  for  more  than  two  years  thereafter, 
acting  as  directors  and  officers  of  the  plaintiff 
company.  Such  conduct  on  their  part  was  a 
continued  sanction  of  the  use  of  such  words 
and  symbols  as  trade- marks  on  the  plaintiff's 
wagons  sold  during  the  time  throughout  the 
country,  and  advertisements  of  the  same.  It 
is  conceded  that  the  office  of  a  trade-mark  is  to 
point  out  the  true  source,  origin,  or  ownership 
of  the  goods  to  which  the  mark  is  applied,  or 
to  point  out  and  designate  a  dealer's  place  of 
business,  distinguishing  it  from  the  business 
locality  of  other  dealers.  Marshall  v.  Pink- 
ham,  52  Wis.  578,  38  Am.  Rep.  756;  Oessler  ▼. 
Grid),  80  Wis.  24.  "  Such  trade  mark  usuallT 
includes  the  name  of  the  manufacturer  or  deal- 
er as  the  best  designation  of  such  source, origin, 
ownership,  or  place  of  business.  .  .  .  Some- 
times, however,  it  consists  of  some  novel  device, 
arbitrary  character,  or  fancy  word,  applied 
without  special  meaning,  and  which,  by  use  and 
reputation,  comes  to  serve  the  same  purpose. 
Gessler  v.  Grieb,  supra,  and  cases  there  cited. 
From  these  several  authorities  it  is  obvious 
that  a  trnde-mark  may  perform  one  or  more  of 
three  several  functions,  depending  upon  what 
it  is  and  its  manner  of  use.  One  of  these  is  to 
point  out  the  true  source  or  origin  of  the  goods 
to  which  the  mark  is  applied.  Man  if  est  Iv,  the 
words  "  Fish  Bros."  and  "  Fish  Bros.  &  Co.." 
as  used,  pointed  out  Titus  G.  as  the  founder, 
and  him  and  his  brothers  and  other  members 
of  the  firm  as  originators,  of  the  particular 
make  and  style  oi  wagon  and  vehicle  first 
manufactured  by  them,  and  afterwards  by 
them  as  agents,  and  suteequently  by  receivers 
and  the  plaintiff,  under  their  supervision  or 
with  their  acquiescence,  at  Racine.  The  mere 
fact  that  each  and  all  of  the  Fishs  witbdiew 
from  that  business  did  not  prevent  the  words 
mentioned  from  continuing  to  point  to  the 
old  place  of  business  and  the  old  firm  of  Fish 
Bros,  and  Fish  Bros.  &  Co.  at  Raciao,  as  the 
true  source  and  origin  of  their  particular  make 
and  style  of  wagon  and  vehicle  to  which  the 
plaintiff  company  succeeded,  and  continued  to 
manufacture  at  Ricine. 

It  is  true  that  one  of  the  functions  of  a  trade- 
mark is  to  point  out  the  true  ownership  of  tbe 
goods  or  articles  to  which  it  is  applied,  and 
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»Jiat  the  wordg  "  Fish  Bros."  and  "  Fish  Bros. 
&  Co."  partially  ceased  to  perform  that  office 
when  Mr.  Case  became  the  ostensible  owner 
or  mortgagee,  and  still  more  so  when  the  legal 
title  passed  to  the  receivers,  respectively,  and 
finally  became  extinct  when  the  property  and 
assets  became  vested  in  the  plaintiff;  but  such 
extinction  did  not  prevent  those  words  from 
performing  the  two  other  functions  of  a  trade- 
mark mentioned.  As  indicated,  one  of  these  is 
to  point  out  and  designate  the  dealer's  place  of 
business,  distinguishing  it  from  the  business 
locality  of  other  dealers.  Such  trade  mark  is, 
in  effect,  an  extension  or  perambulation  of  the 
dealer's  trade  sign.  It  advertises  the  home 
business  to  all  who  may  observe  the  article  on 
sale  or  in  use  in  other  parts  of  the  country.  It 
attaches  to  every  such  article  on  sale  or  m  use 
the  reputation  it  has  acquired  with  the  trade, 
and  informs  all  observers  desiring  a  like  article 
where  the  manufacturer  or  dealer  may  be 
found.  The  picture  of  a  fish  and  the  manner 
of  its  use.  as  well  as  the  words  mentioned, 
designated,  not  only  the  plaintiff's  place  of 
business  at  Racine,  but  also  the  true  source 
and  origin  of  the  make  and  style  of  the  wag- 
ons and  vehicles  so  prenously  made  by  Fish 
Bros,  and  Fish  Bros.  &  Co.,  as  agents,  and  un- 
der the  receivers  at  Racine,  and  hence  may 
fairly  be  regarded  as  trade  marks  for  the  plain- 
tiff, even  after  all  the  Fishs  had  withdrawn 
from  (bat  business.  Upon  the  facts  in  this 
case,  as  found  in  the  foregoing  statement  and 
the  law  applicable,  we  are  constrained  to 
hold  that  the  plaintiff  acquired  the  good- 
will of  the  business,  including  the  right  to 
use  the  picture  and  words  mentioned  as 
trade- marks,  notwithstanding  they  were  not 
specifically  nan;cd  in  any  of  the  transfers  or 
cotiveynnces  to  the  plaintiff.  Thus  in  Meneri- 
del  v.  lloli,  1V8  U.  8.  514,  82  L.  ed.  526,  it  was 
in  effect  held  that  when  a  partner  retires  from 
a  firm,  assenting  to  or  acquiescing  in  tbe  reten- 
tion by  tbe  other  partners  of  the  old  place  of 
business  and  4he  future  conduct  of  the  busi- 
ness by  them  under  the  old  firm  name,  the 
good- will  of  the  business,  including  the  trade- 
maiks,  remain  with  the  latter,  as  of  course. 
To  the  same  effect,  Merry  v.  Hooper,  111  N.  Y. 
415;  ife  Weleom^9  Trade-Mark,  L.  R.  82  Ch. 
Div.  213:  Hoxey  v.  Ghaney,  148  Mass.  592,  8 
New  Eng.  Rep.  709;  WiUhaus  v.  Braun,  44 
Md.  808;  Morgan  v.  Rogers,  19  Fed.  Rep.  596. 
lu  quoting  from  Lord  Cran worth  it  was  said, 
in  Marshall  v.  Pinkham,  52  Wis.  681,  88  Am. 
Rep.  756,  that  "difficulties,  however,  may 
arise  where  the  trade- mark  consists  merely  of 
tbe  name  of  the  manufacturer.  When  be  dies, 
those  who  succeed  him  (grandchildren,  or 
married  daughters,  for  instance),  though  they 
may  not  bear  the  same  name,  yet  ordinarily 
continue  to  use  the  original  name  as  a  trade- 
mark, and  they  would  be  protected  against 
any  infrint^ement  of  the  exclusive  right  to  that 
mark.  They  would  be  so  protected  because, 
according  to  the  ways  of  the  trade,  they  would 
be  understood  as  meaning  no  more,  by  the  use 
of  their  grandfather's  or  father's  name,  than 
that  they  were  carrying  on  the  manufacture 
formerly  carried  on  ^  nim.  Nor  would  the 
case  be  necessarily  di£ferent  if,  instead  of  pass- 
ing into  other  hands  by  devolution  of  law,  the 
manufactory  were  sold  and  assigned  to  a  pur- 
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chaser.  The  question  in  every  such  case  must 
be  whether  the  purchaser,  in  continuing  the 
use  of  the  originsil  trade-mark,  would,  accord- 
ing to  the  ordinary  usages  of  trade,  be  under- 
stood as  saying  more  than  that  he  was  carrying 
on  the  same  business  as  had  been  formerly 
carried  on  by  the  person  whose  name  consti- 
tuted the  trade-mark."  Leather  Cloth  Go,  v. 
AmeriC'tn  Leather  Cloth  Go.  11  Jur.  N.  B.  613; 
Hazard  v.  Caeicell,  98  N.  Y.  259. 

2.  But  the  more  serious  question  is  whether 
such  right  is  exclusive.  Notwithstanding  the 
good- will  of  an  established  and  successful  busi- 
ness may  be  sold  in  connection  with  the  prop- 
erty and  assets,  so  as  to  entitle  the  purchaser 
thereof  to  a  certain  limited  protection,  yet 
such  transfer  will  not  of  itself  alone  be  suffi- 
cient to  preclude  the  seller  from  engaging 
in  a  separate  and  independent  business  of  the 
same  kind,  and  to  solicit  the  customers  of  the 
old  business,  even  in  the  same  city  or  village, 
much  less  in  a  city  or  village  200  miles  or  more 
distant.  **  In  order  to  preclude  the  seller  from 
engaging  in  such  separate  and  independent 
business,  there  must  be  an  agreement  to  that 
effect,  based  upon  a  good  and  valuable  con- 
sideration, and  not  contrary  to  law  or  public 
policy."  Washburn  v.  Doseh,  68  Wis.  439,  and 
cases  there  cited;  Williams  v.  Farrand,  88 
Mich.  478;  Vernon  v.  BaUam,  L.  R.  84  Ch. 
Div.  748.  True,  the  transfer  of  the  good- will 
to  the  plaintiff  included  the  trade-marks;  but 
it  is  to  be  remembered  that  a  trade-mark  gives 
no  exclusive  right  to  the  device  or  article  to 
which  it  is  applied.  It  is  in  no  sense  a  patent, 
and  gives  the  proprietor  thereof  no  exclusive 
right  or  monopoly  of  tbe  thing  manufactured 
and  sold.  The  theory  upon  wbich  actions  for 
the  infringement  of  trade-marks  are  main- 
tained is  that  the  law  will  not  allow  one  per- 
son to  sell  his  own  goods  as  and  for  the  gooda 
of  another.  Mars/tall  v.  Pinkham,  62  Wis. 
580,  88  Am.  Rep.  756.  To  the  same  effect  are 
Lawrence  Mfg.  Go,  v.  Tennessee  Mfg.  Go.  188 
U.  8.  637,  84  L.  ed.  997;  Jay  v.  Ladler  L.  R. 
40  Ch.  Div.  649. 

It  is  only  the  dealer's  own  trade  and  his  own 
business  which  are  thus  to  be  protected  by  hia 
own  trademark.  Oessler\,  Qrieb,  80  Wis.  25. 
It  does  nol  relate  to  the  nature,  quality,  or 
mode  of  operation  of  the  thing  sold,  but  merely 
to  the  designation,  name,  or  mark  by  which  it 
is  sold.  Such  being  the  functions  of  a  trade- 
mark, it  is  obvious  that  the  plaintiff's  right  to 
the  marks  in  question  would  not  be  infringed 
by  the  manufacture  and  sale  of  wagons  and 
vehicles  of  similar  make  and  style  by  any^r- 
son,  even  in  Racine,  much  less  by  the  Fish 
brothers  themselves  at  South  Superior. 

The  right  of  the  defendants  to  manufacture 
and  sell  similar  wagons  and  vehicles  being 
admitted,  as  it  must,  the  question  remains 
whether  they  also  had  the  right  to  affix  thereto 
the  words  "Fish  Bros.,"  "Fish  Bros.  &  Co.," 
and  the  picture  of  a  fish.  The  picture  of  a 
fish,  as  used,  must  be  regarded  simply  as  an- 
other way  of  designating  the  surname  "Fish" 
as  the  founder  and  originator  of  the  particular 
make  of  wagons  and  vehicles  thus  manu- 
factured and  sold.  In  Burgess  v.  Burgess,  17 
Eng.  L.  &  Eq.  267,  292.  John  Burgess  and  his 
son  William  R.,  as  partners  under  the  firm 
name  of  John  Burgess  &  Bon,  sold  "Burgess* 
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Essenoe  of  Anchovies"  at  No.  107  Strand. 
The  father  died,  and  the  son,  William  R.,  con- 
tinued the  same  business,  selling  the  same 
article  at  the  same  place,  in  the  name  of  the 
old  firm.  William  K.  had  a  son  William  H., 
whom  he  employed  in  the  business  on  a  salary. 
Subsequently  William  H.  left  the  employ  of 
his  father  and  went  into  the  same  business  for 
himself,  selling  the  same  article  under  the 
same  name,  but  at  a  lower  price,  and  adver- 
tised the  same  as  "  Late  of  107  Strand."  The 
father  filed  a  bill  in  equity  to  restrain  the  son 
from  conducting  that  business  in  that  wav, 
and,  in  giving  the  opinion  of  the  court,  Knight 
Bruce,  Z.  J.,  eaid:  "All  the  queen's  subjects 
have  a  right,  if  they  wlU,  to  manufacture  and 
sell  pickles  and  sauces,  and  not  the  less  that 
their  fathers  have  done  so  before  them.  All 
the  queen's  subjects  have  a  right  to  sell  them 
in  their  own  name,  and  not  the  less  so  that 
thev  bear  the  same  name  as  their  fathers;  and 
nothing  else  has  been  done  in  that  which  is  the 
question  before  us.  ...  He  [the  defendant] 
carries  on  business  under  his  own  name,  and 
sells  essence  of  anchovy  as  '  Burgess'  Essence 
of  Anchovy,*  which  it  is.  ...  The  only 
ground  of  complaint  is  the  great  celebrity 
which,  during  many  years,  has  been  possessed 
bv  the  elder  Burgess'  essence  of  anchovy, 
l^hat  does  not  give  him  such  exclusive  right, 
such  a  monopoly,  such  a  privilege,  as  to  pre- 
vent any  man  from  making  essence  of  anchovy 
and  selling  it  under  his  own  name."  The 
court  did,  however,  restrain  the  son  from 
advertising  as  "Late  of  107  Strand."  See 
MarihaU  v.  PinkMm,  63  Wis.  588-686,  88 
Am.  Rep.  766,  and  other  cases  there  cited.  In 
Brawn  Cliemical  Co,  v.  Meyer,  180  U.  S.  640, 
85  L.  ed.  347,  it  was  held  that  "an  ordinary 
siirname  cannot  be  appropriated  as  a  trade- 
mark by  any  one  person  as  against  others  of 
the  same  name  who  are  using  it  for  a  legiti- 
mate purpose,  although  cases  are  not  wanting 
of  injunctions  issued  to  restrain  the  use  even 
of  one's  own  name  where  a  fraud  upon  another 
is  manifestly  intended,  or  where  he  has  assigned 
or  parted  with  his  right  to  use  it.  The  owner 
of  a  trade  mark  bearing  his  own  name,  which 
is  affixed  to  articles  manufactured  at  a  particu- 
lar establishment,  may,  in  selling  the  latter, 
confer  upon  the  purchaser  exclusive  authority 
to  use  the  trademark."  In  the  case  at  bar 
there  is  no  agreement  giving  such  exclusive 
right  to  the  plaintiff,  and  hence  we  must  con- 
clude that  the  defendants  are  at  liberty  in  good 
faith  to  apply  to  the  wagons  and  other  vehi- 
cles manufactured  by  them  the  words  "  Fish 
Broa, "  or  "Fish  Bros.  &  Co.,"  or  the  picture 
of  a  fish,  provided  they  do  it  in  a  way  not  cal- 
culated to  induce  persons  to  buy  the  same  as 
and  for  those  manufactured  by  the  plaintiff  at 
Racine. 

8.  The  defendants  ask  to  enjoin  the  plaintiff 
from  the  use  of  those  words  and  that  device  as 
a  trade- mark  in  their  business  nt  Racine.  In 
Thymu  v.  Shaoe,  46  Ch.  Div.  677,  the  plaintiff, 
A.  Thynne,  sold  his  stock  in  trade  and  busi- 
ness of  a  baker,  and  the  good-will  thereof, 
including  trade  cards  bearing  the  name  of  "A. 
Thvnne,  Baker,"  to  the  defendant.  The  deed 
and  transfer  contained  an  assignment  of  "  all 
the  beneficial  interest  and  good-will  of  the  said 
Arthur  Thynne  in  the  said  trade  or  business," 
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but  contained  no  express  assignment  of  the 
right  to  use  the  plamtiff^s  name.  After  the* 
purchase  the  defendant  used  the  trade  carda 
bearing  the  plaintiff's  name  until  they  were 
exhausted,  and  then  printed  further  trade  carda 
bearing  the  plaintiff^s  name,  as  before.  In  an 
action  to  restrain  the  defendant  from  printing 
or  publishing  any  such  cards,  or  otherwise 
trading  in  the  name  of  the  plaintiff,  it  waa 
held  that  the  defendant,  "by  virtue  of  the 
assignment  to  him  of  the  good-will  of  the 
business,  was  entitled  to  use  the  name  of 
the  plaintiff  for  the  purpose  of  showing  that 
the  business  was  that  formerly  carried  on  by 
the  plaintiff,  but  must  not  so  exercise  that 
riffht  as  to  expose  the  plaintiff  to  liability,  and 
held  that,  under  the  circumstances,  an  injunc- 
tion must  be  granted  to  restrain  the  defendant 
from  using  the  plaintiff's  name  in  such  a  way 
as  to  expose  him  to  anv  liability."  In  the  case- 
at  bar  we  discover  nothing  to  indicate  that  the- 
plaintiff  is  using  the  words  "Fish  Bros."  or 
"Fish  Bros.  &  Co."  in  a  manner  to  expose  any 
of  the  defendants  to  liability.  In  fact  no  claim 
of  that  kind  is  made;  and  hence  so  long  as  tlie 
plaintiff  uses  those  words  honestly  and  truth- 
fully, and  for  the  legitimate  purpose  desi^ned^ 
the  defendants  have  no  ground  for  complaint. 
On  the  authorities  citS,  and  others  which* 
might  be  cited,  we  are  constrained  to  hold 
that  the  defendants  arc  not  entitled  to  an 
injunction  against  the  plaintiff.  On  the  same- 
theory  the  defendants  have  the  lawful  right  to- 
honestly  and  truthfully  state  where  they  for- 
merly resided,  the  experience  they  have  respect- 
ively had,  and  the  skill  they,  respectively, 
possess  in  the  manufacture  of  wagons  ana 
other  vehicles,  but  they  have  no  right  to  repre- 
sent their  present  business  as  the  same  whicb 
they  formerly  conducted  at  Racine.  The  cir- 
cular addressed  "To  Our  Old  Customers  and 
the  Implement  Trade,"  issued  by  Fish  Bros.  & 
Co.,  and  mentioned  in  the  complaint  and  the 
foregoing  statement,  is  to  a  limited  extent 
objectionable  on  this  ground;  aa^  for  instance, 
where  it  speaks  of  their  "change  of  location" 
and  "firm  name,"  Fish  Bros.,  "formerly  of 
Racine,  Wis.,"  and  for  the  "first  time  since 
1888  we  shall  be  able  to  furnish  our  patrons 
with  the  genuine  Fish  Bros.  <&  Co.  wagon, 
fully  up  to  our  old  standard  of  that  date.*^ 
But  the  defendants  may  truthfully  and  in  good 
faith  publish  the  good  Qualities  and  material 
of  the  wagons  and  vehicles  manufactured  by 
them,  and  their  superior  facilities  for  the  man- 
ufacture of  the  same  at  South  Superior.  In 
other  words,  their  advertisements  and  marka 
must  truthfully  and  in  eood  faith  refer  to  their 
own  manufactures,  trade  and  business,  and  not 
to  those  of  the  plaintiff. 

Tfu  <yrder  cf  the  circuit  court  is  reversed,  and 
the  cause  is  remanded  for  further  proceedlnga 
according  to  law. 

Winslowy  (/.,  dissenting: 

I  agree  that  the  words  "  Fish  Bros.  Wagon  " 
and  the  rebus  of  the  fish  were  trade  names  or 
labels  appertaining  to  the  business  transacted 
at  the  Racine  factory,  and  that  the  right  to  use 
such  names  or  labels  upon  wagons  was  acquired 
by  the  plaintiff  by  Its  purchase  of  that  busi- 
ness. Such  a  riffbt  is  in  its  very  nature  exclu- 
sive, and,  if  the  plaintiff  owns  it,'the  defendant* 
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manifestly  do  not  own  it.  In  my  Judgment, 
tbe  defendants  bave  no  right  to  mark  their 
wagons  with  either  the  words  or  the  rebus. 
Probably  they  have  the  right  to  use  the  firm 
name  Fish  Bros.  &  Co..  if  they  do  not  use  it  in 
such  a  way  as  to  mislead  the  public,  but  this 


would  not  give  them  the  right  to  use  a  trade- 
name or  label  on  their  wagons  which  is  the 
distinctive  mark  of  the  product  of  the  Racine 
factory,  and  the  right  to  use  which  has  passed 
from  tbe  defendante  T.  G.  and  E.  B.  fish  to 
that  concern. 
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Shares  of  increased  stock  which  rep- 
resent the  increase  in  valne  of  the 
property  of  an  association  resulting  from 
the  development  of  its  buaiaeas,  and  which  are 
not,  atrictiy  speaking,  the  product  of  stock  dlvi- 
dends  and  do  not  represent  surplus  earnings  in 
tbe  ordinary  sense,  and  which  are  apportioned 
pro  raXa  among  existing  shareholders,  constitute 
capital  and  not  income  or  dividends  as  between 
a  person  entitled  to  the  income  or  dividends  of 
the  original  shares  during  life  and  a  person  en- 
titled at  her  death  to  the  reconveyance  of  the 
stock. 

(May  28, 180S.) 

RESERVATION  from  the  Superior  Coart 
for  Fairfield  County  for  the  advice  of  the 


Supreme  Court  of  Errors  of  an  action  brought 
to  compel  a  transfer  and  delivery  of  certain 
shares  of  stock  to  the  plaintijff.  Judgment  in 
favor  of  plaintiff  advieed. 

The  facts  are  stated  in  the  opinion. 

Mesara,  H.  H.  Knapp  and  C«  R.  Ing^er- 
soU,  for  plaintiff: 

Even  if  tbe  several  "increases"  made  by  tbe 
Adams  Express  Company  in  the  number  of 
shares  into  which  its  property  was  divided 
could  be  regarded  as  of  the  nature  of  "stock 
dividends,"  such  increased  number  of  shares 
would  not  belong  to  the  life-tenant  as  "income" 
under  tbe  trust  lostrument 

It  is  for  the  corporation  to  determine  whether 
its  surplus  earnings  shall  be  capitalized  aad  re- 
tained for  corporate  use,  or  divided  as  income 
among  the  stockholders.  And  nothing  can  be 
"income"  to  tbe  stockholders  that  has  not  been 
made  so  by  tbe  act  of  the  corporation. 

PJielps  V.  Farmenf  A  Mecfianic^  Bank,  28 
Conn.  269;  Brinley  v.  Qrau,  50  Conn.  66,  47 
Am.  Rep.  618. 


NoTX.-*Rl0/it  to  inereaBed  stock  and  stock  dividends 
as  between  owner  of  capital  and  income. 

The  Intention  of  the  one  creating  the  tmst  will 
govern  so  far  as  it  can  be  ascertained.  Clarlcson  v. 
Clarkson,  18  Barb.  646;  Busbee  v.  Freeborn,  11  B. 
1. 150:  Gibbons  v.  Mahon,  186  U.  8. 5i9, 84L.  ed.  686; 
Minot  V.  Paine,  90  Mass.  lOL 

If  his  intention  cannot  be  ascertained  then  the 
courts  seem  to  agree  that  dividends  which  do 
not  come  from  the  earnings  of  capital  invested  be- 
long to  the  remainderman.  Re  Curtis,  20  N.  Y.  8. 
K.  217. 

Thus  where  a  fund  ftom  which  a  stock  dividend 
Is  declared  has  been  created  by  a  sale  of  a  portion 
of  its  real  estate  the  dividend  should  be  treated 
as  capital    Biggs  v.  Cragg,  26  Hun,  108. 

So  dividends  representing  tbe  sum  realized  from 
the  saJe  of  part  of  the  assets  of  the  corporation 
belong  to  the  capital.  Vinton's  App.  00  Pa.  441,  44 
Am.  Uep.  116;  Wheeler  v.  Perry,  18  N.  H.  807:  Heard 
V.  EldrcMlge,  100  Mass.  258. 

So  dividends  declared  in  winding  up  the  concern 
are  capitaL    Gilford  v.  Thompson,  116  Mass.  478. 

When  neither  of  the  above  rules  applies  the 
oourts  have  attempted  to  fix  a  rule  to  govern  the 
right  to  the  extra  stock  but  the  results  reached  are 
not  entirely  harmonious. 

The  Enifiishrtde, 

The  question  was  brought  before  tbe  English 
courts  at  an  early  date  and  it  was  decided  that 
where  government  annuities  had  been  received 
by  a  bank  in  exchange  for  subscriptions  of  funds 
to  tbe  public  service,  and  they  were  divided  among 
the  stockholders  of  the  bank,  they  went  to  the  re- 
mainderman and  the  income  from  them  to  the 
tenant  for  life.    Brander  v.  Brander,  4  Ves.  Jr.  800. 

And  in  case  of  a  similar  dividend  by  the  Back 
of  Scotland  it  was  ruled  that  extraordinary  or  un- 
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usual  dividends  go  to  augment  the  prinoipaL   Irv* , 
ing  V.  Houston,  4  Paton,  8a  App.  Oas.  621. 

In  Paris  v.  Paris,  10  Yes.  Jr.  186,  it  was  ruled  that 
there  could  be  no  distinction  between  dividends  of 
money  and  stock,  and  that  all  extraordinary 
bonuses  weot  to  the  remainderman. 

But  where  the  dividend  appears  to  be  an  ordinary 
dividend  it  will  go  to  the  life-tenant  although  it 
has  increased  in  amount  from  time  to  time  accord- 
ing to  the  earnings  of  the  corporation  over  what  it 
was  during  the  testator*s  lifetime.  Barclay  v. 
Wainewright,  14  Yes.  Jr.  70. 

Later,  in  Price  v.  Anderson,  16  81m.  473,  it  was 
ruled  that  whatever  the  corporation  declares  to 
be  dividends  will  go  to  the  life-tenant,  however 
large,  and  a  dividend  of  twelve  pounds  ten  shillings 
per  cent  was  given  to  the  life-tenant  although  the 
regular  dividend  was  only  two  pounds  tee  shilllngt 
per  cent. 

Where  in  addition  to  the  regular  dividend  a  stock 
dividend  Is  declared  which  represents  profits  which 
have  been  invested  in  the  business,  the  new  shares 
go  to  the  remainderman.  Be  Barton*s  Trust,  L.  B. 
6Eq.  242. 

So  a  bonus  on  an  augmentation  of  the  capital  of 
bankstockgoestothe  renmlnderman.  Hooper  v. 
Rossiter,  18  Price,  774. 

In  Re  Bouch,  L.  B.  20  Ch.  Dlv.  686,  the  corporation 
had  accumulated  a  large  amount  of  undivided  prof- 
its. It  finally  decided  to  Issue  new  shares  of  stock 
to  an  amount  equal  to  the  surplus  and  declare  a 
dividend  which  should  enable  each  stockholder  to 
take  and  pay  for  the  shares  allotted  to  him.  The 
trustees  took  tbe  shares  allotted  to  their  estate  and 
paid  for  them  with  their  dividend.  The  nisi  prius 
court  awarded  them  all  to  the  remainderman, 
Tbe  court  on  appeal  regarded  them  as  income. 
But  the  house  of  lords  reversed  the  chancery  divis- 
ion and  held  that  the  corporation  had  no  intention 
to  pay  any  sum  as  a  dividend,  but  Intended  to  ap» 


See  also  19  L.  R.  A.  173;  24  L.  R.  A.  536;  33  L.  R.  A.  856;  36  L.  R.  A.  790;  39 
L.  R.  A.  230. 
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Nor  will  the  corporation  be  controlled  hj 
the  courts  in  the  reasonable  exercise  of  this 
right. 

Pratt  ▼.  Pratt,  88  Conn.  440;  Hand  v.  Hub- 
bdl,  115  Mass.  461,  15  Am.  Rep.  121;  Richard- 
son V.  Richardson,  75  Me.  570,  46  Am.  Rep. 
428;  Brown  d  Lamed  Petitioners,  14  R.  I.  871; 
Greeney.  Smith {U,  I.)  Index  GG,  29;  Re  Ker- 
fiochan,  7  Cent.  Kep.  90,  104  N.  Y.  618;  Wil- 
liams V.  Western  U.  Teleg.  Co,  93  N.  Y.  162; 
Beveridge  v.  New  York  Eleo,  R,  Co,  2  L.  R.  A. 
648,  112  N.  Y.  27;  Gibbons  ▼.  Mahon,  136  U. 
8.  549,  84  L.  ed.  525. 

The  principle  of  the  rule  here  sanctioned 
must  apply  to  all  associations  of  commercial 
partnership,  with  a  joint-stock  or  capital, 
whether  formally  incorporated  or  not. 

Lockwood  V.  Weston,  61  Conn.  211;  Peoples, 
Wemple,  6  L.  R.  A.  808,  117  N.  Y.  136;  Boston 
A  A,  R,  Co,  v.  Pearson,  128  Mass.  446. 

Mr.  M.  W.  Seymour  also  for  plaintiff. 

Messrs,  Levi  Warner  and  Lockwood  ft 
Beers»  for  Henry  R.  Parrott,  defendant: 

Upon  the  facts  found,  H.  R.  Parrott,  ad- 
ministrator, is  entitled  to  the  new  shares  of 
stock  of  this  association. 

They  are  issues  of  shares  based  upon  the 
earnings  of  the  association,  after  the  creation 
of  the  trust,  and  it  seems  to  be  the  rule  that 
when  the  inturest,  income,  and  dividends  of  a 
trust  fund  are  ^yen  to  a  person,  with  no  limi- 
tation as  to  the  amount  or  value  of  the  same, 
such  interest,  income,  and  dividends,  whether 
in  cash  or  in  stock  dividends  based  upon  earn- 
eamings,  belong  to  the  tenant  for  life. 

Earpt^  App.  28  Pa.  368;  WiltbanJ^s  App.  64 


Pa.  256,  8  Am.  Rep.  589;  Mosses  App.  88  Pa. 
264.  24  Am.  Rep.  164;  BiddUfs  App.  99  Pa. 
278;  Vinton's  App.  99  Pa.  434,  44  Am.  Rep. 
116;  Roberts^  App.  92  Pa.  407;  Thomson's  App. 
89  Pa.  86;  Van  Doren  v.  Oldm,  19  N.  J.  Eq, 
176,  97  Am.  Dec  650;  Ashkurst  v.  Field,  26 
N.  J.  Eq.  1;  Lord  v.  Brooks,  52  N.  H.  72; 
Richardson  v.  Richardson,  75  Me.  570,  46  Am. 
Rep.  428;  Riggs  v.  Oragg,  26  Hun.  89,  108; 
Clarkson  v.  Clarkson,  18  Barb.  646;  Cook, 
Stock  &  Stockholders,  ^  554  (a),  note  2,  and 
cases  cited;  2  Beach,  Priv.  Corp.  §  600;  1 
Morawetz.  Priv.  Corp.  §§  46S,  469. 

The  application  of  Uie  rule  above  stated 
would  seem  to  be  more  in  accordance  with  the 
principles  of  justice  and  equity,  than  the  adop- 
tion 01  the  Massachusetts  rule,  sometimes  called 
the  rule  in  the  Minot  Case  (Minot  v.  Paine,  99 
Mass.  101),  which  is,  to  regard  cash  dividends 
however  large  as  income,  and  stock  dividends 
however  made  as  capital,  as  the  application  of 
the  former  rule  gives  to  the  life- tenant  all  the 
earnings  of  the  trust  fund,  which,  in  Uie  ab- 
sence of  limitations,  it  is  to  be  presumed  the 
creator  of  the  trust  intended  him  to  receive; 
and  preserves  the  principal  of  the  trust  fund 
intact  for  the  remainderman;  while  the  latter 
rule  may  entirely  defeat  the  purposes  of  the 
trust  and  increase  the  principal  of  the  trusc 
fund  for  the  remainderman. 

Cook,  Stock  &  Stockholders,  g  557. 

Carpenter,  J.,  delivered  the  opinion  of 
the  court: 

The  plaintiff,  in  1857,  transferred  to  Daniel 
Phillips,  in  trust  for  the  use  of  Mary  Ann  Gar- 


propriate  the  undivided  proflts  as  an  increase  of 
capital  stock  which  went  to  the  remainderman* 
12  App.  Gas.  88S.  Tnthe  house  of  lords  it  Is  said 
that  when  a  testator  permits  the  subject  of  his  dis- 
position to  remain  as  shares  In  a  corporation  which 
has  power  either  to  distribute  its  profits  as  dlvi- 
•dends  or  to  convert  them  Into  capital,  and  the 
corporation  validly  exercised  this  power,  such 
action  Is  binding  on  all  parties  Interested,  and  con- 
sequently whatever  Is  paid  by  the  corporation  as 
dividends  goes  to  the  tenant  for  life  and  whatever 
Is  appropriated  as  Increase  of  capital  Inures  to 
the  benefit  of  the  remainderman.  And  that  a  cor- 
poration which  has  i>ower  to  Increase  its  capital 
cannot  be  considered  as  having  Intended  to  con- 
vert any  part  of  Its  profits  into  capital  when  It  has 
In  fact  made  no  such  increase. 

In  that  case,  the  authority  of  the  early  case  of 
Irving  V.  Houston,  supra^  is  expressly  recognized 
and  distinguished  on  the  ground  that  the  Bank  of 
Scotland  bad  no  power  to  increase  Its  capital,  so 
Its  failure  to  do  so  was  not  a  concluslfre  test  as  to 
the  character  of  the  dividends.  From  these  cases 
it  would  seem  that  by  the  present  English  rule 
whether  a  dividend  is  to  be  considered  capital  or 
Income  depends  largely  on  the  intention  of  the 
corporation,  and  that  If  it  transforms  surplus  into 
capital  and  declares  a  stock  dividend  the  new 
shares  will  go  to  the  remainderman. 

How  far  such  rule  fdUoioed  in  this  country* 

In  Minot  v.  Paine,  99  Mass.  101,  the  court  states 
that  a  simple  rule  is  to  regard  cash  dividends, 
however  large,  as  income,  and  stock  dividends, 
however  made,  as  capital;  and  conclude  that  as 
the  corporation  has  power  to  give  to  the  share- 
holders either  an  increase  of  Income  or  an  increase 
of  capital,  according  to  the  discretion  of  its  dlrect- 
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ors.  It  would  seem  to  follow  that  an  increase  of 
capital  should  be  kept  for  the  remaindermen  and 
an  iDcrease  of  Income  should  be  paid  to  the  tenant 
for  life. 

Where  a  corporation,  some  of  whose  stock  was 
held  in  trust  to  pay  the  Income  for  life,  with  re- 
nudnder  over,  having  on  hand  a  large  aooumuJated 
surplus  of  profits  and  it  being  unlawful  to  declare 
a  stock  dividend,  voted  to  increase  its  stock  to  a 
sufBcient  amount  to  absorb  the  surplus,  and  then 
declared  a  dividend  of  an  amount  equal  to  the  sur- 
plus, and  authorized  the  treasurer  to  receive  this 
dividend  in  payment  of  new  shares,  and  issue  cer- 
tificates of  stock  therefor.  It  was  held  that  this 
was  in  reality  a  stock  dividend  and  belonged  to  the 
remaindermen,  the  court  holding  that  the  sub-' 
stance  of  the  transaction  is  to  determine  Its  char- 
acter.   DaJand  v.  Williams,  101  Mass.  G71. 

So  where  the  corporation,  in  the  stock  of  which 
the  trust  fund  was  invested,  out  of  net  earnings, 
bought  in  the  market  part  of  its  own  stock  and  m- 
vested  other  net  earnings  in  property  a  large  por- 
tion of  which  was  not  required  for  its  immediate 
use,  and  voted  to  increasie  Its  stocf  and  declared  a 
dividend  payable,  one  half  in  the  sbares  which  It 
had  purchased  and  one  half  in  cash,  from  the  fund 
derived  from  the  sale  of  its  increased  shares,  it  was 
held  that  so  much  of  the  dividend  as  was  repre- 
sented by  the  shares  of  old  stock  which  the  corpo- 
ration distributed  was  income  and  should  go  to  the 
Ufe-tenant:  but  so  much  as  was  represented  by  the 
amount  exchanged  for  increased  capital  was  capi- 
tal and  should  go  to  the  remainderman.  Leland 
V.  Hayden ,  102  Mass.  542 . 

So  dividends  declared  for  the  purpose  of  enab- 
ling shareholders  to  take  up  the  shares  of  new 
stock  awarded  to  them  on  the  increase  of  the  cap- 
ital, and  which  cannot  be  distributed  directly  be- 
cause of  a  law  prohibiting  stock  dividends,  go  to 
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land  for  life,  or  until  she  should  marry,  ten 
shares  of  the  stock  of  the  Adams  Express  Com- 
p&uy,  a  joint-stock  association,  orimnized  un- 
der the  laws  of  the  state  of  New  York,  by  an 
instrument  in  writing,  as  follows: 

**Know  all  men  by  these  presents,  that  I. 
Clapp  Spooner,  of  the  city  of  Bridgeport,  in 
Fairneld  county,  Connecticut,  for  value  re- 
ceived, have  bargained,  sold,  assigned,  and 
transferred,  and  by  these  presents  do  bargain, 
sell,  assign,  and  transfer,  unto  Daniel  Phillips, 
of  Hartford,  ten  shares  of  the  capital  stock  of 
the  Adams  Express  Company,  a  joint-stock  as- 
sociation, established  under  and  by  virtue  of 
tbe  laws  of  the  state  of  New  York,  standmg  in 
my  name  on  the  book«  of  said  association,  in 
trust  to  and  for  the  use  of  Mrs.  Mary  Ann 
Garland,  of  said  city  of  Bridgeport,  to  have 
and  to  hold  tbe  same  as  such  trustee,  and  for 
the  use  aforesaid,  and  to  pay  over  to  her  tbe  divi- 
dends and  income  thereof  during  the  natural 
life  of  the  said  Garland;  and  upon  her  decease, 
or  sooner  determination  of  said  trust,  to  re- 
convey  and  transfer  said  stock  to  me,  or  mv 
heirs,  executors,  and  administrators;  provided, 
this  assignment  is  made  upon  the  express  con- 
dition that  the  said  Garland  shall  remain  sole, 
single,  and  unmarried  during  her  life;  and, 
further,  that,  in  the  event  of  her  marriage,  all 
rieht,  title,  and  interest  which  sbe  has  in  or  to 
said  stock,  by  virtue  of  said  trust,  sball  there- 
after cease  and  determine,  and  tbe  same  shall 
revert  to  me,  my  heirs,  etc.,  as  hereinbefore 
provided.  In  witness  whereof  I  have  hereunto 
set  my  hand  and  seal  this  8d  day  of  March, 
1857.    Clapp  Spooner.     [l.  a.]  " 


The  true  consideration  for  said  transfer  and 
said  instrument  was  friendship  and  affection. 
The  ten  shares  were  increased  from  time  to 
time  by  the  action  of  tbe  association,  so  that, 
at  the  time  of  the  death  of  Mrs.  Garland,  there 
stood  in  tbe  name  of  Mr.  Phillips  sixty-six 
shares.  The  new  shares  were  not,  strictly 
speaking,  the  product  of  stock  dividends,  nor 
do  they  represent,  in  the  ordinary  sense,  sur- 
plus earnings;  but  as  the  business  of  the  con- 
cern increased  by  its  extension  over  new  routes, 
and  into  new  territory,  and  perhaps  by  the 
purchase  of  local  express  firms,  as  the  articles 
of  association  clearly  contemplate,  it  is  evident 
that  the  property  and  facilities  for  doing  the 
increased  business  would  lUso  increase,  the 
plant  would  become  more  valuable,  and  its 
earning  capacity  increase.  In  this  state  of 
things  the  association  deemed  it  expedient  to 
increase  the  number  of  shares  into  which  its 
propertj^  was  divided.  This  was  done  by  ap- 
X)ortion]ng  the  new  shares,  pro  rata,  among 
existing  shareholders;  so  that  after  each  in- 
crease, as  before,  each  share  represented  a  defi- 
nite proportion  of  the  propertv  of  the  associa- 
tion, including  the  ^ood-will.  Mr.  Spooner 
now  claims  that  the  sixty-six  shares  belong  to 
him.  Henry  R  Parrott,  the  administrator  of 
Mrs.  Garland's  estate,  claims  that  the  increase 
of  stock,  fifty -six  shares,  belongs  to  the  estate, 
and  should  be  transferred  to  him.  The  parties 
Interpleaded  pursuant  to  an  order  of  &e  su- 
perior court.  The  facts  were  found  by  a  com- 
mittee, and  the  case  was  reserved  for  the  ad- 
vice of  this  court. 

Our  first  inquiry  is  as  to  the  intention  of  the 


the  remaindermen.  Band  v.  Hubbell,  115  Mass. 
481. 15  A.m.  Bep.  12L 

But  a  cash  dividend  declared  out  of  profits,  by  a 
eorporation«  indebted  nearly  to  the  amount  of 
such  profits  for  permanent  improvemeDts,  which 
Is  exactly  sufficient  to  pay  for  the  proportion  of 
tbe  new  stock  at  par,  isBued  at  the  same  time  and 
allotted  to  each  stockholder  for  subscription,  and 
which  the  stockholderB  may  elect  to  invest  in  the 
new  stock,  or  may  retain,  selliDfir  the  right  to  sub- 
scribe for  the  new  stock,  which  is  worth  more  than 
the  par,  belongs  to  the  life-tenant,  while  the 
premium  which  can  be  derived  from  the  sale  of 
tbe  right  to  subscribe  belongs  to  the  remainder- 
man.   Davis  V.  Jackson,  162  Mass.  6& 

In  Georgia  stock  diyldends  are  part  of  the  prin- 
cipal.   Millea  v.  Guerrard.  67  Ga.  292. 

Where  a  bank  reduced  the  par  value  of  its  shares 
because  of  certain  supposed  losses,  and  afterwards 
upon  recovering  the  sums  supposed  to  have  been 
lost  I'^sued  additional  stock  to  its  shareholders,  the 
tenant  for  life  is  not  entitled  to  an  unconditional 
certificate  of  the  new  shares.  Parker  v.  Mason,  8 
B.L427. 

New  shares  of  capital  stock  representing  surplus 
property  and  distributed  among  stockholders  are 
not  to  be  considered  as  income  and  do  not  belong 
to  the  life-tenant.    Brown^s  Petition,  14  B.  L  371. 

Where  the  corporation  doubles  its  original  capi- 
tal from  its  earnings  and  issues  additional  stock, 
tbe  amount  of  the  increase  of  which  it  divides 
among  its  stockholders  in  proportion  to  the 
amount  originally  held  by  them,  the  new  shares 
l>elong  to  the  remaindermen  and  not  to  life-ten- 
ante.  Gibbons  v.  Mahon,  4  Maokey,  180,  54  Am. 
Bep.  282. 

Where  the  corporation  purchased  its  own  stock 
paying  for  it  by  an  issue  of  Its  own  bonds,  and  dis- 
tributed the  stock  so  pmrchased  among  its  remam* 
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ing  stockholders,  such  dividend  does  not  pass  to 
the  life-tenant  as  net  annual  income  but  goes  to 
the  remainderman.  Gilkey  v.  Paine,  6  New  Eng. 
Bep.  654,  80  Me.  819. 

In  Gibbons  v.  Mahon,  186  U.  8.  549, 84  L.  ed.  628, 
Mr.  Justice  Gn^  very  fully  examinee  the  authori- 
ties and  concludes  that  the  weight  of  authority  la 
in  favor  of  the  proposition  that  whether  or  not  the 
distribution  of  earnings  is  an  apportionment  of 
additional  stock  representing  capital  or  division  of 
profits  and  income  depends  upon  the  substance 
and  intent  of  the  action  of  the  corporation  as 
manifested  by  its  vote  or  resolution,  and  that  ordi- 
narily a  dividend  declared  in  stock  is  to  be  deemed 
capital  and  a  dividend  in  money  is  to  be  deemed 
income  of  each  share.  See  also  dUium  in  Bichard- 
son  V.  Bichardson,  75  Me.  670,  40  Am.  Bep.  428. 

In  Re  Kernochan,  7  Cent.  Bep.  60,  104  N.  Y.  829, 
the  court  says  the  rule  is  a  reasonable  and  proper 
one  which  limits  the  right  of  a  stockholder  to 
profits  by  the  action  of  the  managers  of  the  cor- 
poration, and  the  late  Bnglish  cases  are  quoted 
with  apparent  approval. 

The  act  of  the  corporation  in  capitalizing  profits 
is  binding  upon  all  concerued.  Hotchkiss  v.  Brain- 
erd  Quarry  Co.  68  Conn.  120. 

Departures  from  the  IStHfiish  rule* 

In  Gilkey  v.  Paine,  6  New  Eng.  Bep.  564,  80  Me. 
819,  it  is  stated  that  the  elTort  has  been  made  in 
this  country  generally  to  maintain  the  inte<rrity 
of  the  capital  and  to  give  all  surplus  earnings  in 
whatever  form  distributed  to  the  life-tenant. 

Where  the  fund  represented  by  the  stock  divi- 
dend consisted  of  accumulations  of  profits  for  a 
long  period  of  time  before  and  after  the  death  of 
the  testator,  all  that  had  accumulated  at  his  death 
is  to  be  regarded  m  capital  and  all  the  rest  la  in- 
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parties.  What  did  Mr.  Spooner  intend  to 
give,  and  what  did  be  intend  to  reserve  to  bim- 
aelf  ?  and  what  did  Mrs.  Garland  suppose  at 
the  time  that  she  was  to  receive?  In  this,  as 
in  other  cases  where  the  parties  have  put  their 
transaction  in  writing,  we  roust  look  to  the 
writing  itself  for  the  purpose  of  ascertaining 
their  intention.  The  language  is  very  brier 
and  very  simple.  "In  trust  to  and  for  the  use 
of  Mrs.  Mary  Ann  Gktfland."  **To  have  and 
to  hold  the  same,  as  such  trustee  and  for  the 
use  aforesaid,  and  to  pay  over  to  her  the  divi- 
dends and  income  thereof  during  the  natural 
life  of  the  said  Garland,  and,  upon  her  de- 
cease, .  .  .  to  reoonvey  and  transfer  said  stock 
to  me  or  my  heirs,"  etc.  This  language  can 
have  but  one  interpretation.  The  use  which 
includes  and  consists  in  fact  of  the  dividends 
and  income  belonged  to  Mrs.  Garland.  The 
stock  itself,  which  carries  with  it.  any  appre- 
ciation in  value,  or  any  depreciation,  belongs 
to  Mr.  Spooner.  It  will  hardly  be  admitted 
by  the  representative  of  Mrs.  Garland  that  if 
the  business  had  been  unfortunate,  and  the 
stock  had  depreciated  in  value,  her  estate 
should  make  good  the  deficiency.  If  Mr. 
8pooner  should  bear  the  loss  in  the  one  case, 
why  should  he  not  In  the  other  receive  the 
gain  t    Loss  and  gain  in  commercial  enterprises 


usually  fall  to  the  lot  of  the  same  party. 
What  is  the  ordinary  meaning  of  the  "use'* 
of  a  thing?  It  is  not  the  thing  itself,  or  any 
part  thereof,  but  is  that  which  the  thing  will 
produce.  If  a  house  or  other  building,  or 
any  other  form  of  real  estate,  it  is  the  rent 
which  can  be  obtained  for  it.  If  it  is  money, 
it  is  the  interest  which  it  will  earn.  If  stock 
in  a  corporation  or  other  form  of  commercial 
partnership,  it  is  the  profit  which  may  be  rea- 
sonably set  apart,  and  is  in  fact  set  apart,  by 
the  management  as  the  separate  property  of 
the  shareholder.  Such  profit  is  usuallv  de- 
nominated "dividends"  or  "income."  But  it 
may  be  said  that  the  increase  of  shares  repre- 
sents earnings  which  might  have  been,  and 
therefore  ougbt  to  have  been,  distributed  to  the 
shareholders  in  the  form  of  dividends ;  and 
that  Mrs.  Garland  during  her  lifetime  had, 
and  her  estate  now  has.  an  equitable  claim  to 
such  earnings.  That  brines  us  directly  to  the 
real  debatable  question  in  tne  case. 

We  remark,  in  the  first  place.that,  the  transac- 
tion between  Mr.  Spooner  and  Mrs.  Garland  be- 
ing i  n  the  nature  of  a  gi  ft,  we  fail  to  discover  an  y 
ground  on  which  equitable  considerations  can 
be  urged  in  favor  of  Mrs.  Gurland,  the  donee. 
It  is  a  question  of  Intention,— the  intention  to 
be  gathered  from  the  transaction  and  the  Ian- 


come,  regardless  of  the  oharaoter  of  the  dividend* 
Earp'8  App.  28  Pa.  888. 

In  Philadelphia,  Trust,'  &  D.  ft  Ins.  Oo*B  App. 
<Pa.)  24  W.  N.  C 187,  the  entire  dlvidead  appears  to 
have  been  awarded  to  the  life-tenant  regardless  of 
whether  the  profits  were  accumulated  before  or 
after  the  death  of  testator. 

In  Smithes  Estate,  140  Pa.  844,  the  couit  goes  back 
to  the  doctrine  established  in  BarplB  App.,  28  Pa. 
868,  and  declares  that  to  be  the  law  of  the  state. 

Where  trust  funds  of  which  the  income  is  to  go 
to  one  person  for  life,  with  remainder  over,  are  in- 
vested either  by  the  trustees  or  by  the  testator  In 
stock  or  shares  of  an  incorporated  company,  the 
value  of  which  consists  in  part  of  an  accumulated 
surplus  Or  undivided  earnings  laid  up  by  the  com- 
pany, such  additional  value  Is  part  of  the  capital 
and  together  with  the  par  value  of  the  shares 
must  he  kept  intact  for  the  benefit  of  the  remain- 
derman. Van  Doren  v.  Olden,  10  N.  J.  Eq.  17ft,  97 
Am.  Dec.  6fi0:  Ashhurst  v.  Field,  86  N.  J.  Eq.  IL 

In  New  York  the  earlier  cases  decided  that 
wheie  after  the  death  of  the  testator,  money,  the 
income  of  which  was  directed  to  be  paid  to  the 
life-tenant,  was  invested  in  stock  upon  which  a 
•tock  dividend  was  afterward  declared,  the  original 
investment  should  be  maintained  Intact  and  that 
all  above  what  Was  necessary  to  effect  such  a  re- 
sult should  be  considered  Income  and  paid  to  the 
life-tenant.  Clarkson  v.  Clarkson,  18  Barb.  646: 
Simpson  V.  Moore,  80  Barb.  687. 

This  of  course  was  ao  entirely  different  question 
f  rum  the  one  under  discussion,  but  those  oases 
have  been  used  as  authority  for  the  rule  afterwards 
followed  by  the  lower  courts  In  that  state. 

Stock  dividends  issued  to  the  holders  of  stock  of 
a  corporation  which  is  about  to  consolidate  with 
another  one  for  the  purpose  of  equalizing  the 
stock  of  the  two  are  capital.  Goldsmith  v.  Swift, 
25  Hun,  201. 

But  stock  dividends  representing  earnings  are 
Income.    Ibid, 

Dividends  created  by  and  declared  from  the  sur- 
plus earnings  of  the  company  are  income  (Riggs 
V.  Oragg,  26  Hun,  103),  and  belong  to  the  life-tenant. 
Be  Warren,  88  N.  Y.  S.  B.  684. 
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Stock  dividends  belong  to  the  life-tenant  Re 
WoodrulTB  Estate,  Tucker,  68. 

To  what  extent  these  decisions  represent  the 
present  rule  m  New  York  is  doubtful.  See  Be 
Kemocban,  7  Gent  Bep.  90, 104  N.  Y.  620;  Gibbons 
V.  Mahon,  186  U.  8. 548, 84  L.  ed.  585. 

The  question  Is  at  present  before  the  court  of 
appeals  of  Kentucky,  upon  appeal  from  the  chan- 
cellor, who  awarded  the  stock  dividends  to  the  life- 
tenant    Hite  V.  Hlte,  2  Ry.  &  Ck>rp.  L.  J.  568. 

Riuht  to  mtbeoribefor  stock. 

Options  to  subscribe  for  new  stock  belong  to  the 
remainderman.  Be  Kemochan,  7  Gent  Bep.  90, 
104  N.  Y.  680. 

The  right  to  take  and  pay  for  new  shares  at  par 
is  principal.    Greene  v.  Smith  (R.  I.)  Index  GG,  29. 

Profits  realized  by  selling  the  right  to  take  new 
shares  go  Into  the  principal.  Be  Bromley,  65  L.  T. 
N.  S.  146:  Atjcins  v.  Albree,  12  Alien,  880;  Brfnley 
V.  Grou,  60  Conn.  66, 47  Am.  Bep.  618. 

In  tiie  absence  of  evidence  that  the  right  to  take 
new  shares  arises  from  earnings  of  the  corpora* 
Uon  it  will  be  regarded  as  capital  Pelroe  v.  Bur- 
roughs, 68  N.  H.  802. 

In  contrast  with  the  above  It  has  been  held  In 
PennsylvsDia  that  the  advantage  arising  ftrom  the 
right  to  subscribe  for  neir  stock  is  income.  Wflt- 
bank*8  App.  64  Pa.  260, 8  Am.  Bep.  685. 

Unless  by  the  increase  of  stock  the  value  of  the 
original  shares  IS  diminished,  in  which  event 
enough  of  the  profit  realised  by  the  sale  will  go  to 
the  remainderman  to  make  good  the  diminution  of 
his  original  shares.  Mosses  App.  88  Pa.  270, 24  Am. 
Rep.  164. 

And  BiddIe*B  App.,  99  Pa.  288,  amounts  practically 
to  an  adoption  of  the  rule  reooflrnised  in  other  ju- 
risdictions, that  the  right  to  subscribe  for  new 
shares  Is  capital. 

But  where  the  corporation  purchased  shares  of 
its  own  stock  with  profits  made  after  the.  stook- 
holder*s  death  and  distributed  them  to  its  stock- 
holders at  par  the  profits  made  by  the  trustees  by 
the  purchase  of  the  shares  allotted  to  the  estate 
were  decreed  to  belong  to  the  llfe>tenant  Thomp> 
son's  Eeuite,  U  W.  N.  C.  48&  H.  P.  F. 
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guage  of  the  instnimeiit  creatiiig  the  gift. 
And  here  it  is  proper  to  add  that  the  intention 
we  are  seeking  after  is  mainly  the  intention  of 
the  donor.  In  mutual  contracts,  where  hoth 
parties  expect  to  derive  some  benefit,  we  loolc 
for  the  intention  of  both  parties;  and  anything 
of  which  it  can  be  said  that  either  partjr  did 
not  agree  to  wili  not  be  considered  as  within 
the  intention.  Not  so  with  a  gift.  That  is 
not  the  subject  of  negotiations.  It  is  the  act 
of  one  party.  He  alone  fixes  the  terms  and 
conditions  to  please  himseJf.  The  other  sim- 
ply^ accepts  or  rejects.  He  ordinarily  is  not  in 
a  situation  to  impose  conditions,  or  even  to  ask 
for  more  favorable  terms.    The  law  rais^  no 

§  resumptions  and  no  equities  in  favor  of  the 
onee  which  are  not  expressed  by,  or  fairly  in- 
ferred from,  the  language  or  conduct  of  the 
donor.  As  in  wills  it  is  the  intention  of  the 
testator  which  governs,  so  in  gifts  it  is  the  in- 
tention of  the  ipver  which  prevails. 

Let  us  examine  this  record  with  some  care, 
for  the  purpose  of  discovering  what  the  will 
of  Mr.  Spooner  was  with  respect  to  these  earn- 
ings, conceding  that  the  new  shares  represent 
earnings.  We  have  already  examined  the  in- 
strument creating  the  trust,  for  another  pur- 
pose. We  will  add,  in  this  connection,  that 
we  find  in  it  no  language  sufficiently  compre- 
hensive to  include  earnings  which  the  manage- 
ment never  set  apart  to  be  the  separate  property 
of  the  shareholder,  nor  in  any  other  way  placed 
to  his  credit  Until  some  such  act  is  done,  the 
earnings  can,  in  no  proper  sense,  be  said  to  be 
the  separate  property  of  the  individual  share- 
holder. Until  then  they  are  within  the  exclu- 
sive control,  and  must  be  regarded  as  the  prop- 
erty, of  the  association.  The  declaration  of  a 
stock  dividend  is  not  sufficient.    That  merely 

fives  the  receiver  of  the  stock  certain  rights, 
ut  it  gives  him  no  title  to  any  portion  of  the 
property  of  the  corporation,  and  no  individual 
right  to  control  it,  or  interfere  with  its  man- 
agement. If  it  had  been  intended  that  Mrs. 
Garland  should  have  all  the  earnings,  even 
though  they  remained  a  part  of  Uie  common 
property,  it  would  have  been  very  easv  to  have 
expressed  that  intention.  A  few  words  of  gen- 
eral, but  comprehensive,  import — "all  stock 
dividends,"  "ail  earnings,  whether  capitalized 
or  not,"  or  any  similar  words — would  have 
been  sufficient.  The  absence  of  any  such  lan- 
guage is  significant. 

The  use  of  the  stock  seems  to  be  limited  to 
the  receipt  of  dividends  and  income.  The 
word  "dividends,"  if  unqualified,  signifies  div- 
idends payable  in  money.  The  word  "in- 
come" has  a  broader  meaning,  but  hardly 
taroad  enough  to  include  thin^  not  separated 
in  some  way  from  the  principal.  It  is  not 
synonymous  with  "increase."  The  value  of 
stock  may  be  increased  by  good  management, 

{>ro6pects  of  business,  and  the  like.  But  such 
ncrease  is  not  income.  It  may  also  be  in- 
creased by  an  accumulation  of  surplus;  but  so 
loojg  as  that  surplus  is  retained  by  the  corpo- 
ration, either  as  surplus  or  increased  stock,  it 
can,  in  no  proper  sense,  be  called  "income." 
It  may  become  producing,  but  it  is  not  income. 
Is  there  anything  in  the  situation  of  the  par- 
ties, the  object  they  had  in  view,  or  in  the  cir- 
eumstances  attending  the  transaction  which 
will  justify  thft  inference  that  Mr.  Spooner  in- 
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tended  that  Mrs.  Oarland  should  have  any  por- 
tion of  the  property  in  controversy  as  her  own? 
On  the  contraiy,  do  they  not  all  unite  in  sug- 
gesting that  the  interpretation  we  have  plaoSi 
upon  tne  transaction  is  the  correct  one?  Mrs. 
Garland  was  the  mother  of  his  deceased  wife. 
In  consideration  of  "friendship  and  affection" 
purely,  he  was  desirous  of  contributing  towards 
her  support.  Beyond  the  power  of  revocation 
he  placed  property  in  the  hands  of  a  trustee 
that  would,  in  all  probability,  yield  a  cash  in- 
come at  stated  intervals.  He'  carefully  pro- 
vided that  she  should  be  relieved  from  all  care 
and  responsibility  in  the  management  of  the 
property.  We  may  presume  that  he  intended 
that  she  should  have  the  benefit  of  the  increased 
income  arising  from  any  probable  increase  in 
the  numl)er  of  shares,  by  stock  dividends  or 
otherwise;  for  that  is  precisely  what  she  did 
receive  without  objection  from  any  source. 
On  the  other  band,  we  may  not  presume  that 
be  intended  that  she  should  receive  the  incre- 
ment of  stock  as  her  own  alMolute  property; 
for  that  was  precisely  what  she  did  not  receive. 
At  one  time,  about  fifteen  years  since,  she 
claimed  it,  but  her  claim  was  denied,  and  she 
did  not  further  press  it, — a  pretty  strong  in- 
stance of  a  practical  construction  of  a  transac- 
tion by  the  parties.  And  now,  after  so  long  a 
time,  and  after  the  death  of  Mrs.  Garland,  her 
administrator  renews  the  claim.  We  cannot 
see  that  the  claim  in  his  hands  is  stronger  or 
more  equitable  than  it  was  when  presented  by 
Mrs.  Garland.  Mr.  Spooner's  relation  to  the 
association,  his  knowledee  of  its  business  and 
prospects,  and  his  anticipations  of  gain  from 
it  are  circumstances  which  ought  not  to  be 
overlooked.  The  association  was  formed  in 
1854.  Mr.  Spooner  was  one  of  the  original 
promoters.  The  fact  is  not  expressly  found, 
yet  we  can  perceive,  and  may  safely  assume, 
that  the  association  was  formed  by  a  combina- 
tion of  several  companies,  firms,  and  individ- 
uals previously  engaged  in  the  express  busi- 
ness; the  oblect  being  to  bring  the  business, 
then  extensively  carried  on  over  a  large 
part  of  the  United  States,  under  one  manage- 
ment. It  will  be  observed  that  the  articles 
provide  for  no  definite  amount  of  capital,  and 
there  is  no  par  value  to  the  shares  of  stock.  It 
would  seem  that  the  property  then  invested  or 
employed  in  the  business  was  brought  together 
in  one  concern,  and,  either  with  or  without  an 
appraisal,  was  divided  into  12,000  shares,  and 
the  shares  divided  among  the  persons  con- 
cerned according  to  their  respective  interests, 
except  about  1,200  shares,  which  were  to  belong 
to  the  association.  It  is  easy  to  see  that  the 
advantages  resultin":  from  the  consolidation 
would  cause  the  business  to  increase  to  such  an 
extent  that  it  would  hardly  fail  to  be  profit- 
able. Moreover,  it  was  foreseen  that  the  busi- 
ness of  the  concern  would  be  likely  to  increase 
in  another  direction.  That  was  provided  for 
in  ths  following  extract  from  the  articles  of 
association :  *  'And  for  the  purpose  of  enabling 
us  to  carry  on  our  snid  business  more  advan- 
tageously to  the  public,  and  satisfactorily  to 
ourselves,  other  persons  and  corporations  or 
companies  who  shall  contribute  to  the  joint 
stock,  or  shall  be  permitted  to  acquire  inter* 
ests  in  the  business  of  the  company,  shall  be 
admitted  to  participate  in  its  profits  and  share 
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in  its  losses,  according  to  the  stipulation  herein 
coDtalDed."  It  is  also  provided  that  the  num- 
ber of  shares  "may  from  time  to  time  be  in- 
creased or  diminished."  Accordingly  the  ninth 
article  provides  that  *'the  board  of  manageiB 
may,  with  the  consent  in  writing  of  three 
fourths  in  interest  of  the  shareholaers,  from 
time  to  time  increase  the  number  of  shares  of 
the  association,  and,  when  so  increased,  may 
issue  the  increased  shares  to  the  existing  share- 
holders, pro  rata,  according  to  their  existing 
interests,  or  dispose  thereof  to  such  others  as 
the  said  board  may  approve,  and  the  money 
or  property  received  therefor  be  applied  to  the 
benefit  of  the  association." 

It  is  impossible  for  us  to  perceive  any  ground 
on  which  we  can  presume  that  IVfr.  Spooner 
intended  that  Mrs.  Garland  should  have  anyof 
the  increased  shares  thus  provided  for.  We 
have  little  space,  and  perhaps  there  is  little  oc- 
casion, to  speak  of  the  legal  questions  dis- 
cussed. We  believe  that  the  question  in  this 
case,  and  in  aU  cases  of  like  character,  is  one  of 
intent.  Life  estates  are  more  frequently  cre- 
ated by  will,  sometimes  by  donation,  and  some- 
times by  contract  However  created,  the  main 
question  is.  What  did  the  testator,  the  donor, 
or  the  contracting  parties,  as  the  case  may  be, 
intend?  When  tnat  intention  is  discovered,  it 
should  control.  If  we  are  correct  in  the  views 
hereinbefore  expressed,  we  have  really  no  oc- 
casion to  go  further.  But  if  wrong,  or  if  there 
is  room  for  doubt,  then,  in  some  aspects  of  the 
case,  it  may  be  important  to  consider  the  legal 
questions.  It  is  well  settled  in  this  state  that 
a  corporation,  an  association  in  the  nature  of 
a  con)oration,  and  even  an  ordinary  business 
partnership,  own  the  undivided  earnings  of 
the  businesi^,  rather  than  the  stockholders, 
shareholders,  or  partners;  also  that  the  latter 
cannot  become  the  separate  owners  of  any  part 
of  the  common  property  until  set  apart  b^  the 
management  for  that  purpose,  by  oleclanng  a 
dividend  or  otherwise;  also  that  the  courts 
will,  in  the  absence  of  fraud,  allow  the  man- 
agement to  exercise  its  powers  and  duties,  and 
will  not  interfere  to  compel  dividends  at  the 
instance  of  a  minority  in  interest,  and  much 
less  at  the  instance  of  one  entitled  only  to  the 
use  of  stock  for  life,  as  a  gift,  against  the  in- 
terest of  a  donor.  It  follows  conclusively  that 
in  the  case  of  a  concern  continuing  a  successful 
business,and  after  a  life  estate  is  ended  the  courts 
will  not,  except  for  very  strong  reasons,  ^o 
back  for  a  period  of  a  quarter  of  a  century  or 
more,  and  treat  assets,  which  the  company  has 
converted  into  stock  for  the  benefit  of  the  do- 
nor, as  dividends  for  the  benefit  of  the  estate 
of  the  life-tenant.  It  need  hardly  be  added 
that  no  reason  whatever  appears  in  the  present 
case  why  the  court  should  take  that  course. 

A  reference  to  a  few  only  of  the  many  cases 
bearing  upon  this  general  subject  will  suffice. 
In  Pratt  v.  Pratt,  83  Conn.  446,  this  court  re- 
fused to  interfere  in  behalf  of  a  minoritv  of 
stockholders,  and  restrain  the  company  from 
using  a  lar^  surplus  as  capital  in  erecting  a 
large  buildmg,  etc.,  and  also  refused  to  decree 
a  distribution  of  the  surplus  in  dividends.  If 
the  court  will  not  require  the  company  to 
make  a  dividend,  it  is  difficult  to  see  upon 
what  principle  it  will  itself  make  a  dividend. 
In  Pheipi  Y.  Farmen  d  M,  Bank^  26  Ck>nn. 
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269,  it  was  held  that  "the  profits  of  a  hank, 
no  matter  when  made,  until  separated  from 
the  stock  by  declaring  a  dividend,  are  mere 
increment  and  augmentation  of  the  stock. 
They  are  properly  stock  themselves,  compos- 
ing a  part  of  the  stock  of  the  bank,  and  wiU 
pass  with  the  stock  under  that  name,  either  by 
contract  or  by  levy  of  execution."  In  Brinlejf 
V.  Orou,  60  Conn.  66,  47  Am.  Rep.  618,  the 
facts  were  briefly  these:  A  testator  left  to 
trustees  for  his  four  children,  equally  during 
their  lives,  the  * 'rents,  dividends,  increase,  and 
income  thereof."  to  be  paid  to  them  annually. 
Some  years  later  the  accumulated  profits  of*  a 
fire  insurance  company,  of  which  the  trustees 
held  a  large  amount  of  stock,  equaled  the 
capital  of  the  company.  The  company  then 
increased  its  capital  from  three  to  four  mil- 
lions, apportioning  the  new  shares  pro  rata 
among  the  stockholders  at  par.  The  trustees 
subscribed  for  a  portion  of  the  shares  to  which 
they  were  entitled,  and  sold  the  right  to  sub- 
scribe for  the  remaining  shares  at  a  consider- 
able premium.  The  court  held  that  the  right 
to  subscribe  for  the  new  shares,  the  profit  on  a 
sale  of  the  right,  and  the  new  shares  taken 
went  to  the  trustees  as  a  part  of  the  principal 
of  the  fund,  and  not  to  the  children  as  a  part 
of  the  income.  See  also  HotehkUt  v.  Brainerd 
Quarry  Co.  58  Conn.  120.  It  is  conceded  that 
the  law  of  Massachusetts  is  in  substantial 
harmony  with  our  own.  We  therefore  con- 
tent ourselves  with  referring  to  two  cases: 
Minot  V.  Paine,  99  Mass.  101;  Band  ▼.  HuhbtU^ 
115  Mass.  461,  15  Am.  Rep.  121.  We  quote 
at  some  length  from  the  cases  ib  the  state  of 
New  York,  inasmuch  as  it  is  claimed  that  the 
law  of  that  state  differs  from  our  own.  We 
think  it  is  substantially  the  same.  In  Hyatt 
V.  Allen,  66  N.  T.  568,  the  head  note  is:  "A 
shareholder  in  a  corporation  has  no  le^l  title 
to  its  property  or  profits  until  a  division  is 
made;  and  a  contract  by  him  in  reference  to 
dividends  and  profits  upon  his  stock  includes 
only  dividends  or  profits  ascertained  and  de- 
clared bv  the  company  and  allotted  to  the 
stockholders,  and  not  profits  to  be  ascertained 
by  third  persons  or  courts  of  justice,  upon  an 
investigation  of  the  accounts  and  transactions 
of  the  company."  In  Be  Kernoehan,  104  N.  Y. 
618,  7  Cent.  Rep.  90,  the  court  says:  "As 
soon  as  the  profits  on  shares  of  stock  are  as- 
certained and  declared,  they  cease  to  be  the 
property  of  the  company,  and  the  owner  of 
the  shares  becomes  entitled  to  the  dividend. 
It  at  once  forms  part  of  his  estate.  The  fact 
that  they  are  made  payable  at  a  future  time  is 
immaterial.  The  dividend  to  which  the  life 
tenant  may  be  entitled  as  income  can  only  be 
that  which  the  company  declares  after  that 
relation  Is  actjuired."  On  another  point  in  the 
same  case  it  is  said:  "The  referee  made  the 
apportionment  in  question  by  ascertaining  how 
much  was  earned  before  and  how  much  after 
the  death  of  the  testator,  and  so  doing  applied 
a  rule  which  may  be  founded  on  general  eq- 
uity, viz. ,  that  when  a  fund  is  nven  for  life 
to  one  beneficiary,  and  remainder  over,  the 
first  shall  have  its  earnings  after  his  life  ten- 
ancy begins,  and  the  remainderman  the  bal- 
ance. I  find  nothing  in  the  will  which  indi- 
cates that  the  testator  intended  any  such 
investigatioD  or  division,  or  that  any  other 
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than  the  ordinaiy  rule,  which  gives  cash  divi- 
dends declared  from  accumulated  earnings  or 
?ro£lU  to  the  life  tenant,  should  be  applied, 
'be  direction  to  bis  executors  is  to  receive  the 
rents,  iuterest,  and  income  of  his  estate,  and 
apply  the  net  amount  of  such  rents  or  other 
income  ...  to  the  use  of  his  wife.  From 
the  shares  in  question  no  income  could  accrue, 
no  profits  arise  to  the  holder  until  ascertained 
and  declared  by  the  company,  and  allotted  to 
the  shareholder,  and  that  act  should  be  deemed 
to  have  been  in  the  mind  of  the  testator,  and 
not  the  earnings  or  profits  as  ascertained  by  a 
third  person,  or  a  court,  upon  an  investigation 
of  the  business  and  affairs  of  the  company, 
cither  upon  an  inspection  of  their  books  or 
otherwise."  In  Beieridge  v.  J^euj  York  JElev, 
£,  Co..  112  N.  Y.  27,  2  L.  R.  A.  648,  the  court 
says  *'A  shareholder  in  a  corporation  bus  no 
legal  title  to  the  property  or  profits  of  tbe  cor- 
poration until  a  division  is  made  or  a  dividend 
declared.  He  acquires  no  right  or  title  to  the 
accumulated  gains  from  the  revenues  of  the 
corporation,  which  entitles  him  to  sue  for  his 
aliquot  share  of  dividends.  Until  divided  by 
the  directors  or  trustees  of  the  corporation,  all 
of  its  property  is  held  in  Joint  ownership  by 
tbe  corporators,  and  no  several  right  is  pos- 
sessed by  the  individual  stockholder  until  a 
dividend  is  declared.  The  declaration  of  a 
dividend  from  a  surplus,  or  a  division  of  profits, 
is  within  those  discretionary  powers  of  the 
directors  or  trustees,  which  will  not  be  con- 
trolled by  the  courts.  WilliarM  v.  Western  IT, 
Teleg.  Go,  93  N.  Y.  162." 

An  important  case  on  this  subject  is  Oihbons 
▼.  Mdhon,  186  U.  S.  549,  34  L.  ed.  526,  which 
so  thoroughly  sustains  the  views  we  entertain 
that  we  quote  from  it  at  some  length.  It  is 
there  s.*iid:  "Money  earned  by  a  corporation 
remains  tbe  property  of  the  corporation,  and 
does  not  become  the  property  of  the  stock- 
holders, unless  and  until  it  is  distributed  among 
them  by  the  corporation.  Tbe  corporation 
may  treat  it  and  deal  with  it  either  as  profits 
of  its  business  or  as  an  addition  to  its  capital. 
Acting  in  good  faith  and  for  the  best  interests 
of  all  concerned,  the  corporation  may  dis- 
tribute its  earnings  at  once  to  the  stockholders 
as  income;  or  it  may  reserve  part  of  the  earn- 
ings of  a  prosperous  year  to  make  up  for  a 
possible  lack  of  profits  in  future  years;  or  it 
may  retain  portions  of  its  earnings,  and  allow 
them  to  accumulate,  and  then  invest  them  in 
its  own  works  and  plant,  so  as  to  secure  and 
increase  the  permanent  value  of  its  propertjr. 
'*  Which  of  these  courses  shall  be  pursued  is 
to  be  determined  bj  tbe  directors,  with  due 
regard  to  the  condition  of  the  company's  prop- 
erty and  affairs  as  a  whole;  and,  unless  in  case 
of  fraud  or  bad  faith  on  Uielr  part,  their  dis- 
cretion in  this  respect  cannot  be  controlled  by 
tbe  courts,  even  at  the  suit  of  owners  of  pre- 
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f erred  stock,  entitled  by  express  agreement 
with  the  corporation  to  dividends  at  a  certain 
yearly  rate,  *in  preference  to  the  payment  of 
any  dividend  on  the  common  stock,  but  de- 
pendent on  the  profits  of  each  particular  year, 
as  declared  by  the  board  of  directors.' 

"Reserved  and  accumulated  earnings,  so 
long  as  they  are  held  and  invested  by  the  cor- 
poration, being  part  of  its  corporate  property, 
it  follows  that  the  interest  therein,  represented 
by  each  share,  is  capital,  and  not  income,  of 
that  share,  as  between  the  tenant  for  life  and 
remainderman,  legal  or  equitable  thereof. 

"Whether  the  gains  and  profits  of  a  cor- 
poration should  be  so  invested  and  apportioned 
as  to  increase  the  value  of  each  share  of  stock, 
for  the  bene6t  of  all  persons  interested  in  it, 
either  for  a  term  of  life  or  of  years,  or  bpr  way 
of  remainder  in  fee,  or  should  be  distributed 
and  paid  out  as  income,  to  the  tenant  for  life 
or  for  years,  excluding  the  remainderman  from 
any  participation  therein,  is  a  question  to  be 
determined  by  the  action  of  the  corporation 
itself,  at  such  times  and  in  such  manner  as  the 
fair  and,  honest  administration  of  its  whole 
property  and  business  may  require  or  permit, 
and  by  a  rule  applicable  to  all  holders  of  like 
shares  of  its  stock;  and  cannot,  without  pro- 
ducing great  embarrassment  and  inconveni- 
ence, be  left  open  to  be  tried  and  determined 
by  the  courts,  as  often  as  it  may  be  litigated 
between  persons  claiming  successive  interests 
under  a  trust  created  by  tbe  will  of  a  single 
shareholder,  and  by  a  distinct  and  separate 
investigation,"  etc.  The  case  then  goes  on  to 
hold  that,  in  ascertaining  the  rights  of  such 
persons,  the  intention  of  the  testator,  so  far  as 
manifested,  must,  of  course,  control;  and  that, 
"when  he  has  given  no  special  direction  upon 
the  question  as  to  what  shall  be  considered 
principal  and  what  income,  he  must  be  pre- 
sumed to  have  had  in  view  the  lawful  power 
of  tbe  corporation  over  tbe  use  and  apportion- 
ment of  its  earnings,  and  to  have  intended  that 
the  determination  of  that  (question  should 
depend  upon  the  regular  action  of  the  cor- 
poration with  regard  to  all  its  shares."  It 
then  holds  that  "ordinurilv  a  dividend  declared 
in  stock  is  to  be  deemed  capital,  and  a  divi- 
dend in  money  is  to  be  deemed  income  of  such 
share." 

Th/C  superior  court  %8  advised  tliat  tJu  equi- 
table  title  to  aaid  ttixty-six  shares  of  tlie  Adams 
Express  Company  is  in  Clapp Spooner,  and  that 
said  Daniel  Phillips  should  be  required  to 
transfer  and  deliver  to  said  Spooner,  by  proper 
instrument,  said  sixty-six  shares,  together  with 
all  dividends  received  by  him  since  the  death 
of  Mrs.  Garland,  (subject  to  the  payment  of 
the  charges  stated  in  the  preliminary  order), 
and  to  give  Judgment  accordingly. 

The  other  Judges  concurred. 
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*1  •  In  aA  action  to  foreclose  a  real- 
tate  ukorigBigef  tbe  petition  alleffes  the  exe- 
oution  and  delivery  of  the.  note  to  aeoure  which 
the  mortgage  was  griven,  and  sets  out  a  oopy  of 
the  notp.  Held,  that  evidence  showing  that  the 
note  has  been  materially  altered  after  fts  execu- 
tion is  admissible,  under  an  answer  denying  each 
and  every  allegation  contained  in  the  petition. 

8«  An  onaathoriied  alteration  of  a  non- 
neg^otiable  promissory  note  by  the  payee, 
after  the  execution  thereof,  by  tbe  insertion  of 
the  word  '^bearer**  after  tbe  name  of  the  payee, 
is  a  material  alteration  which  will  nullify  the  in- 
strument. 

8*  Where  a  promissory  note  has  been 
altered  by  the  payee  in  a  material  matter,  and 
with  a  fraudulent  purpose,  no  recovery  can  be 
had  upon  the  instrument,  or  upon  the  original 
consideration  for  which  it  was  given. 

4.  The  fWbndulent  alteration  of  a  prom- 
issory note  secured  by  a  mortgage  cancels 
the  debt  which  it  evidenced,  and  discharges  the 
mortgage. 

(July  1^  1802.) 

APPEAL  by  plaintiff  from  a  Judgment  of 
tbe  District  Court  for  Phelps  County  in 

*Head  notes  by  Nobval,  J*. 


NoTS.— Et^'ect  on  nwrtQaoe  of  alteration  of  note  se- 
cured by  it. 

In  aillett  r.  PowelU  1  Speers,  Bq.  lii,  which 
seems  to  be  the  first  case  in  which  this  question 
was  treated,  a  person  purchased  some  property  at 
en  administrator's  sale  and  gave  a  bond  for  the 
amount,  and  on  the  same  day  executed  a  mortgage 
which  did  not  refer  to  the  bond.  The  penalty  of 
the  bond  was  subsequently  raised  so  as  to  render  it 
void,  but  the  court  held  that  this  did  not  prevent 
an  enforcement  of  the  mortgage.  Several  attempts 
have  been  made  in  South  Carolina  to  distinguish 
subsequent  cases  from  that  one  and  take  them  out 
of  the  rule  established  in  iU  but  thus  far  none  of 
them  seem  to  have  succeeded. 

In  Plyler  v.  Elliott,  10  S.  C.  264,  the  same  rule  was 
followed,  the  court  apparently  placing  the  decis- 
ion on  the  ground  that  the  mortgage  was  an  inde- 
pendent security  for  the  debt  and  could  be  en- 
forced although  the  note  had  been  destroyed. 

Again,  in  Smith  v.  Smith,  27  S.  G.  166, 13  Am.  St. 
Rep.  683,  the  question  arose  and  an  attempt  was 
made  to  take  tbe  case  out  of  the  rule  established  in 
the  Gillett  Oase  by  contending  that  in  the  one  case 
the  mortgage  did  not  refer  to  the  note,  while  in  the 
other  it  did.  But  that  fact  was  held  to  be  imma- 
teriaL  It  was  also  contended  that  in  the  Gillett 
Case,  the  alteration  was  innocent  while  in  the  oase 
at  bar  it  was  fraudulent,  but  the  court  held  that 
there  was  nothing  to  show  that  the  alteration  in 
the  Gillett  Case  had  not  been  fraudulent. 

In  tbe  next  case  in  which  the  question  arose. 
Heath  v.  Blake,  28  S.  C.  406,  it  appeared  that  tbe 
alteration  was  made  with  no  intention  of  fraud 
and  it  was  held  that  under  those  circumstances  the 
mortgage  was  not  avoided. 

In  marked  contrast  with  the  above  cases  is  the 
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favor  of  defendants  in  an  action  orougnt  to 
foreclose  a  mortgage.    Affirmed. 

Tbe  facts  are  stated  in  Ihe  opinions. 
.  Messrs.  Atkinson  ft  Doty,  for  appellant: 

An  aUeration  of  an  instrument  is  not  mate- 
rial which  does  not  change  its  meaning.  If 
what  is  written  upon  or  erased  from  tbe  in- 
strument had  no  tendency  to  produce  this  re- 
sult or  to  mislead  any  person  it  is  not  an  altera- 
tion. 

Oliver  v.  Edwley,  5  Neb.  444. 

Where  tbe  alteration  was  not  fraudulently 
made,  although  the  identity  of  the  instrument 
may  be  destroyed,  it  ought  not  to  cancel  tbe 
debt  of  which  the  instrument  was  merely  the 
evidence. 

Vogle  V.  Bipper,  34  III.  100, 85  Am.  Dec.  298; 
Orostoell  v.  Ldbree,  81  Me.  44;  Wilson  v.  tiayes, 
4  L.  R.  A.  196,  40  Minn.  581.  12  Am.  St.  Rep. 
758;  Shephard  v.  Whetstone,  61  Iowa,  457;  Bouh 
ley  Y.  Jewett,  56  Iowa,  492. 

Tbe  assignment  made,  not  only  of  tbe  note 
but  of  tbe  mortgage  given  to  secure  tbe  note 
to  tbe  plainliff.was  entirely  sufficient  .to  enable 
tbe  plaintiff  to  maintain  this  suit 

First  Nat,  Bank  of  Fort  Huron  ▼.  Carson, 
60  Mich.  482;  Weaver  v.  Bromley,  8  West  Rep. 
190,  65  Mich.  212. 

An  alteration  that  Is  not  material,  i,  e,,  does 
not  give  the  instrument  a  different  legal  effect, 
will  not  avoid  it 

Greenl.  Ev  §  655;  Bobinson  v.  Plionix  Ins. 
Co,  25  Iowa,  480;  Briscoe  v.  Beynolds,  51  Iowa, 


Indiana  rule  where,  it  would  seem,  an  alteration 
of  the  note  which  will  destroy  it  whether  fraudu- 
lent or  not  is  sufficient  to  defeat  an  action  on  the 
mortgage.  Tate  v.  Fletcher,  77  Ind.  106;  Sherman 
V.  Sherman,  8  Ind.  337. 

So  releasing  one  of  the  makers  of  the  note  will 
discharge  from  the  lien  of  the  mortgage  the  prop- 
erty of  one  who  joined  in  it  as  surety  and  who  did 
not  know  of  or  consent  to  the  release.  Crawford  v. 
Hazelrigg,  2  L.  R.  A.  188. 117  Ind.  «& 

In  Vogle  V.  Ripper,  8i  111.  100. 85  Am.  I>ec296,  the 
rule  is  stated  as  follows:  Where  a  mortgagee  has 
released  or  discharged  the  debt  by  a  fraudulent 
alteration  or  destruction  of  the  written  evidence 
of  it  he  ought  not  to  be  permitted  to  sustain 
a  suit  for  its  recovery,  but  where  the  altera^ 
tton  Is  not  fraudulent,  although  the  identity  of  the 
instrument  may  be  destroyed,  it  should  not  cancel 
tbe  debt  of  which  tbe  instrument  was  merelj  evi- 
dence. 

Hence  a  mortgage  executed  to  secure  a  promis- 
sory note  which  has  been  altered  so  as  to  destroy  it 
is  not,  in  the  absence  of  fraud,  aifected  by  the  al- 
teration and  may  be  enforced.  Clough  v.  Seay,  40 
Iowa,  111;  Elliott  v.  Blair,  47  IlL  842. 

And  where  there  is  no  ground  for  a  belief  that 
the  alteration  was  made  for  any  evil  purpose  the 
mortgage  may  be  enforced.  Gillette  ▼.  SmiUi,  18 
Hun,  la 

In  Mersman  v.  Werges.  118  XJ,  S.  188, 28  L.  ed.  641, 
the  court  decides  that  adding  the  name  of  a  mar- 
ried woman  to  the  note  which  her  husband  has 
given  and  which  is  secured  by  a  mortgage  in  which 
her  husband  and  herself  joined,  is  not  such  an  al- 
teration of  the  note  as  to  release  her  liability  on 
the  mortgage,— reversing  1  McCrary,  688. 

H.  P.  V. 


k. 


See  also  21  L.  R.  A.  210. 
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078;  Ohureh  ▼.  Fotole,  8  New  EDg.  Rep.  WI2, 
142  Ma88.  12. 

There  is  no  evidence  in  this  case  that  the 
alteration,  if  made  at  all,  was  made  fraudu- 
lently, and  with  a  view  to  obtain  an  improper 
advantage.  The  plaintiff  in  this  case,  as  as- 
signee of  said  Duperon,  is  Justly  entitled  to 
whatever  equity  the  assignor  had  in  the  prop- 
erty at  that  time. 

StaU  8av.  Bank  of  8t.  Jaeph  v.  Sehaffer,  9 
Neb,  1. 

The  plaintiff  had  a  remedy  in  an  action  on 
the  mortgaee  if  the  note  was  barred. 

Bale  V.  Christy,  8  Neb.  284;  Longttorth  v. 
Taylor,  1  Mcl^ean,  895;  GUlelU  v.  Smith,  18 
Htm,  10. 

Alteration  of  a  note,  secured  by  a  mortgage, 
while  it  avoids  snch  note  does  not  affect  the 
mortpige.  and  the  latter  may  be  enforced  to 
compel  payment  of  the  debt  for  which  the  note 
was  given. 

Smith  V.  Smith,  27  8.  0.  166,  18  Am.  St. 
Rep.  683;  WiUon  v.  Hayes,  4  L.  R.  A  196,  40 
Minn.  581,  12  Am.  St.  Rep.  758;  VogU  v.  Eijh 
per,  84  DI.  100,  85  Am.  Dec.  298;  Jones,  Mortg. 
^  853;  Olough  v.  Seay,  49  Iowa,  111. 

Messrs.  Sam  A.  Dravo  and  Leese  A 
Stewart  for  appellees. 

Norralt  J,,  delivered  the  opinion  of  the 
court: 

This  is  an  action  to  foreclose  a  real-estate 
mortgaire  iriven  by  L.  8.  Campbell  and  wife 
to  one  D.  H.  Duperon,  to  secure  the  payment 
of  a  promissory  note  for  the  sum  of  $100, 
with  interest  at  10  per  cent  from  date  there- 
of. Plaintiff  is  the  owner  and  holder  of 
said  note  and  mortgage.  The  defendants 
answered,  denying  each  and  every  allegation 
of  the  petition.  The  lower  court  found  the 
issues  in  favor  of  the  defendants,  and  dis- 
missed the  adtion.  The  court  permitted  the 
defendants,  over  plaintiff's  objection,  to  in- 
troduce testimony  tending  to  prove  that  the 
note  had  been  materially  altered  since  its 
execution,  by  writing  in  the  word  **  bearer,  ** 
ai  though  the  note  was  non-negotiable  when 
signed.  At  the  close  of  the  trial  the  defend- 
ants, with  the  permission  of  the  court,  filed 
an  amended  answer  denying  each  and  every 
allegation  of  the  petition,  and  alleging  that, 
on  or  about  the  date  of  the  note  sued  on,  they 
executed  and  delivered  to  D.  H.  Duperon  a 
note  calling  for  $100,  due  in  six  months  from 
date;  that  the  note  read  "D.  H.  Duperon," 
the  words  '^or  order**  being  erased  by  defend- 
ants before  the  same  was  signed ;  that  after 
the  defendants  signed  said  note,  and  without 
their  consent,  the  word  "bearer"  was  fraud- 
ulently written  therein  over  the  words  erased. 

The  first  question  presented  for  our  decis- 
ion is,  Was  evidence'  showing  that  the  note 
had  been  altered  after  its  execution  admis- 
sible under  the  general  denial  in  the  original 
answer?  We  think  the  answer  must  be  in 
the  afllrmative.  The  petition  alleges  the 
execution  and  delivery  of  the  note  by  the 
defendants,  and  the  instrument  is  set  out  in 
the  body  of  the  pleadioj^  in  its  altered  form. 
The  general  denial  put  m  issue  every  mate- 
rial averment  of  the  petition,  and  the  affirma- 
tive was  upon  the  plaintiff  to  prove  the 
making  and  delivery  of  the  identical  note 
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mentioned  in  the  petition,  and  so  continued 
to  the  close  of  the  case.  J)onovan  v.  Fowler^ 
17  Neb.  247 ;  First  Nat,  Bank  of  Madison  v. 
Carson,  80  Neb.  107.  Under  a  general 
denial,  the  defendants  were  entitled  to  dis- 
prove the  material  facts  stated  in  the  petition. 
Evidence  that  they  did  not  sign  the  instru- 
ment sued,  or  that  it  had  been  materially 
altered  after  delivery,  was  clearly  adm  ssible 
under  the  original  answer.  It  is  only  af- 
firmative defenses  that  the  Code  requires  to 
be  pleaded.  The  defense  of  alteration  was 
not  new  matter  required  to  be  set  up  in  the 
answer.  If  the  note  was  altered  without 
defendant's  consent,  after  its  execution  and 
delivery,  by  inserting  therein  the  word 
**  bearer,  ^  then  it  was  not  their  note,  and  evi« 
dence  tending  to  establish  such  fact  tended  to 
rebut  or  disprove  the  evidence  offered  by  the 
plaintiff  that  the  defendants  made  the  note  de- 
scribed in  the  petition  and  introduced  on  the 
trial.  We  do  not  think  it  was  necessary  to 
allege  the  alteration  in  the  answer,  and  the 
court  did  not  err  in  receiving  the  evidence 
offered  on  the  question  under  the  general 
denial.  Abbott,  Tr.  £v.  407;  Boomer  v. 
Koon,  6  Hun,  645;  Unedn  v.  Lincoln,  12 
Gray ,..45.  It  follows  from  what  has  been 
said  that  plaintiff  was  not  prejudiced  by  the 
filing  of  the  amended  answer,  as  it  presented 
no  issue  not  raised  by  the  general  denial  of 
the  first  answer.  No  objection  was  made  to 
the  granting  of  permission  to  file  an  amended 
answer ;  therefore  the  defendants  cannot  now 
urge  the  ruling  as  a  ground  for  reversing  the 
case.  It  is  undisputed  that  the  note  when 
signed  by  defendants  was  non-negotiable,  and 
that  after  its  delivery,  but  before  the  instru- 
ment came  into  the  possession  of  plaintiff, 
it  Was  chansred  by  Inserting  the  word 
** bearer."  The  writing  of  this  word  in  the 
body  of  the  note  changed  its  character,  and 
invalidated  the  instrument.  The  alteration 
is  a  material  one,  and,  being  unauthorized 
by  the  makers,  no  action  could  be  maintained 
thereon.  Booth  v.  Powers,  56  Y.  Y.  22; 
Union  Nat.  Bank  v.  BoberU,  45  Wis.  878 ; 
OrosweU  v.  Labree,  81  Me.  44;  McCauUy  v. 
Gordon,  64  Ga.  221,  87  Am.  Rep.  68 ;  More^ 
head  V.  Pa/rkertburg  Nat.  Bank,  5  W.  Va. 
74 ;  Needles  v.  Shaffer,  60  Iowa,  65. 

But  it  is  contended  by  counsel  for  appel- 
lant that  the  payee  having  indorsed  the  note, 
and  plaintiff  having  received  the  same  in 
good  faith,  in  the  usual  course  of  business, 
the  indorsee  has  a  right  of  action  upon  the 
note,  notwithstanding  the  alteration  thereof. 
We  cannot  agree  with  counsel  in  this  con- 
tention. This  court  has  more  than  once  held 
that  the  unauthorized  material  alteration  of 
a  negotiable  note  by  the  payee  nullifies  the 
instrument,  even  in  the  hands  of  a  bona  fide 
holder.  Palm&r  v.  Largent,  5  Neb.  228,  25 
Am.  Rep.  479 ;  Broum  v.  Strcno,  6  Neb.  536, 
29  Am.  Rep.  869 ;  Davis  v.  Henry,  18  Neb. 
497. 

It  is  finally  insisted  the  district  coiurt  erred 
in  ruling  that  the  mortgage  given  to  secure 
the  note  was  no  lien  upon  the  property  de- 
cribed  in  the  mortgage ;  in  other  words,  that 
plaintiff  was  entitled  to  a  decree  of  fore- 
closure, notwithstanding  the  alteration  of 
the  note  it  was  given  to  secure.    Authorities 
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are  to  be  found  which  sustain  the  position 
contended  for  by  counsel.  The  leading  case 
80  holding  is  uiUett  v.  Powell,  1  Speers,  £q. 
144.  This  cnse  was  followed  by  the  Supreme 
Court  of  South  Carolina  in  Plyler  y.  Elliott, 
19  S.  C.  257,  and  8mith  y.  Smith,  27  S.  C. 
166.  The  court  of  last  resort  in  the  state  of 
Illinois  had  held  that  where  a  mortgagee  has 
fraudulently  made  a  material  alteration  of  a 
note,  to  secure  which  the  mortgage  was  exe- 
cuted, the  debt  is  thereby  discharged  and  de- 
feats a  foreclosure  of  the  mortgage;  but  if 
the  alteration,  although  material,  was  not 
made  with  a  fraudulent  purpose,  it  will  not 
haye  that  effect.  Vogle  y.  Ripper,  84  111. 
100,  85  Am.  Dec.  298;  EUiott  y.  Blair,  47 
111.  842.  So  far  as  we  are  adyised,  the  ques- 
tion is  now  presented  to  this  court  for  the 
first  time. 

The  effect  of  the  material  alteration  of  a 
note  depends  upon  the  person  by  whom, 
and  the  intention  with  which,  it  was  made. 
If  changed  by  a  stranger,  without  the  con- 
sent of  the  parties  to  the  instrument,  the 
rights  of  the  holder  will  not  be  affected 
thereby.  The  material  alteration  of  a  note 
by  the  payee,  although  made  without  any 
fraudulent  intent,  renders  the  paper  yoid. 
Yet  the  holder  may  recoyer  in  an  action 
brought  upon  the  original  consideration. 
The  effect  of  an  alteration  of  such  paper, 
innocently  made,  under  an  honest  mistake  of 
right,  was  considered  by  this  court  in  State 
8av.  Bank  of  St,  Joeeph  y.  Shaffer,  9  Neb.  1, 
and  it  was  there  ruled  that,  while  the  altera- 
tion yitiates  the  instrument,  it  would  not 
defeat  a  recovery  upon  the  original  considera- 
tion for  which'  such  note  was  given.  The 
weight  of  authority  is  in  favor  of  the  doc- 
trine that  a  fraudulent  alteration  of  a  promis- 
sory note  in  a  material  matter  not  only  avoids 
the  instrument,  but  works  a  forfeiture  of  the 
debt  for  which  it  was  executed.  In  such 
case  no  recovery  can  be  had  in  any  form  of 
action.  The  law  will  not  permit  the  holder 
to  take  the  chances  of  gain  by  fraudulently 
altering  the  note,  wiwout  risk  of  lo9s  in 
case  of  detection.  Dan.  Neg.  Inst.  §  1410a/ 
Jewell  V.  Mayherry,  8  Leigh,  250,  28  Am. 
Dec.  261 ;  IdarUmdale  v.  F^let,  1  N.  H.  95 ; 
Bmth  y.  Mace,  44  N.  H.  558;  Bigdow  y. 
Stilphen,  85  Vt.  521 ;  Whitmer  v.  Frye,  10 
Mo.  849 ;  Waring  y.  Smyth,  2  Barb.  Ch.  135, 
5  L.  ed.  586 ;  Warder  v.  WiUyard,  46  Minn. 
681. 

It  is  inferable  from  the  record  that  the  in- 
sertion of  the  word  "  bearer"  was  not  made 
for  an  honest  purpose.  Applying  the  above 
principles  to  the  case  at  bar,  we  are  unable 
to  perceive  upon  what  ground  it  can  be  held 
that  the  mortgage  should  be  enforced.  If 
the  fraudulent  alteration  avoided  the  note 
and  extinguished  the  debt,  it  also  discharged 
the  mortgage  by  wliich  it  was  secured.  The 
cancellation  oi  the  debt  released  the  lien  of 
the  mortgage.  The  plaintiff  not  only  lost 
his  right  of  action  on  the  note,  but  on  the 
mortgage  as  well.  Shei^man  v.  Sherman,  8 
Ind.  837 ;  TaU  v.  FUtcli^,  77  Ind.  102 ;  Mc- 
Oorkle  y.  Doby,  1  Strobh.  L.  896.  In  Gillett 
y.  Poiffell,  eupra,  it  does  not  appear  that  tiie 
alteration  was  fraudulently  made ;  hence  that 
case  is  not  an  authority  against  the  principle 
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for  which  we  contend.  The  case  of  Plyler  ▼. 
Elliott,  supra,  was  decided  by  a  divided 
cx)urt.  The  opinion  of  the  majority  is  placed 
upon  the  untenable  ground  that  the  fraudu- 
lent material  alteration  of  a  note  does  not 
discharge  the  debt, but  merely  takes  away  all 
remedy  upon  the  note  itself.  The  writer  of 
that  opinion,  in  substance,  contends  that  as 
to  the  effect  upon  the  debt,  there  is  no  sub- 
stantial difference  between  that  of  a  note 
barred  by  the  Statute  of  Limitations,  and 
that  of  one  made  void  by  fra\idulent  altera- 
tion, and  that  both  are  control  led  by  the  same 
principle  of  law.  In  this  it  seems  tons  that 
the  author  of  the  opinion  has  fallen  into  a 
grave  error.  The  Statute  of  Limitations 
only  takes  away  the  remedy,  while  the 
fraudulent  alteration  of  a  note  goes  further. 
It  reaches  to  the  debt  itself,  and  extinguislies 
it.  The  fact  that  an  action  can  be  brought 
on  a  mortgage,  though  the  note  which  it  se- 
cures is  barred,  is  no  ground  for  holding 
that  the  mortgage  cannot  be  enforced  in  this 
case  to  compel  the  payment  of  the  debt  for 
which  the  altered  note  was  given.  A  barred 
note  secured  by  a  mortgage  continues  as  evi- 
dence of  debt  until  the  statute  runs  against 
the  mortgage.  Cheney  v.  Woodruff,  20  Neb. 
124 ;  C7ieney  v.  JanMen,  20  Neb.  128. 

It  is  Vu  judgment  of  this  court  that  the  judg- 
ment appealed  from  be  affirmed. 

Post*  (7. .  concurs. 


ellf  Ch,  J.,  dissenting: 
I  am  unable  to  give  my  assent  to  the  de- 
cision of  the  majority  of  the  court,  for  the 
following  reasons:  The  plaintiff  brought 
an  action  in  the  district  court  of  Phelps 
county,  against  the  defendants,  to  foreclose 
a  mortgage  upon  real  estate.  The  action 
was  brought  upon  the  19th  day  of  December, 
1889.  No  answer  was  filed  untM  the  7th  day 
of  April,  1890,  which  seems  to  have  been  the 
day  on  which  the  trial  took  place,  when  the 
defendants,  by  leave  of  court,  filed  a  general 
denial.  The  note  appears  to  have  been  in- 
troduced in  evidence  w^ithout  objection.  The 
defendant  L.  S.  Campbell  was  called  as  a 
witness  in  his  own  behalf,  and  testified  aa 
follows:  *^  Question,  State  if  that  note  is 
in  the  same  condition  it  was  when  you  signed 
it.  (Counsel  for  plaintiff  objects  as  imma- 
terial, irrelevant,  and  incompetent.  Oyer- 
ruled.  Plaintiff  excepts.)  Answer,  No, 
sir.  Q.  What  change  has  been  made,  if 
any?  (Objected  to  as  immaterial,  irrelevant, 
and  incompetent.  Overruled.  Plaintiff  ex- 
cepts.) A.  The  word  'bearer*  has  been 
written  in  there.  Q.  Any  words  been  erased 
out, — were  the  words  'or  order'  erased?  A, 
Yes,  sir ;  I  erased  them  myself."  Upon  this 
evidence  the  court  held  that  there  was  an 
alteration,  and  that  it  was  fraudulent ;  and 
thereafter,  but  so  far  as  it  appears  not  in 
open  court,  permitted  an  amended  answer  to 
be  filed  to  conform  to  the  alleged  proof,  and 
rendered  judgment  in  favor  of  the  defend- 
ants, and  against  the  plaintiff,  dismissing 
the  action.  It  is  very  clear  that  the  court 
erred  in  permitting  an  afiirmative  defense  to 
be  proved  under  a  general  denial.  The  re- 
quirement of  the  Code,  that  affirmative  de- 
fenses shall  be  pleaded,  is  reasonable  and 
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lust,  and  it  is  the  duty  of  the  court  to  see 
that  this  rule  is  not  infringed.  If  a  party 
has  a  defense,  he  must  set  it  forth  so  that  the 
adverse  party  may  be  prepared  to  meet  it. 
Otherwise,  if  he  rests  bis  case  upon  a  general 
denial,  his  proof  will  be  restricted  to  con- 
troverting the  facts  stated  in  the  petition. 
To  permit  a  defendant,  against  the  objection 
of  the  plaintiff,  to  prove  a  defense  entirely 
different  from  that  set  forth  in  his  answer, 
and  tben  amend  his  answer  to  conform  to  his 
proof,  is  a  gross  violation  of  the  rules  of 
pleading,  an  J  is  liable  to  be  fraught  with 
great  injustice;  and  particularly  is  this  true 
where,  as  is  evident  in  this  case,  the  wrong 
was  deMberately  planned.  The  plaintiff  is 
the  indorsee  of'  the  note.  He  evidently  is 
an  innocent  purchaser.  Now,  had  the  de- 
fendant set  up  in  his  answer  the  defense  that 
the  note  had  been  altered  by  adding  the  word 
•* bearer,"  the  testimony  of  the  payee  and 
others  could  have  been  taken,  and  thus  the 
indorsee  have  been  prepared  to  defend  his 
rights.  Here  was  a  snap  Judgment  taken 
which  deprived  the  plaintiff  of 'a  trial  upon 
the  real  question  decided,  viz.,  the  altera- 
tion. That  question  has  not  in  fact  been 
tried  yet.  If  the  defendant  may  conceal  his 
defense  under  a  general  denial)  and  on  the 
trial  prove  a  defense  which,  in  the  absence 


of  counteracting  proof,  will  defeat  the  ac- 
tion, and  which  the  plaintiff,  taken  by  sur- 
prise, cannot  be  prepared  to  meet,  why  may 
he  not  prove  payment,  release,  accord  and 
satisfaction,  or  other  defense,  and  thus  the 
beneficial  effects  of  the  Code,  as  to  pleading 
affirmative  defenses,  be  lost?  This  is  a  step, 
and  a  most  important  one,  in  that  direction. 
But  the  defendants,  by  filing  an  amended 
answer,  in  effect  admit  that  such  an  answer 
is  necessary.  It  is  the  duty  of  the  courts  to 
uphold  honesty  and  fair  dealing,  and  protect 
and  enforce  the  rights  of  every  one.  From 
time  immemorial,  courts  of  equity  have 
granted  continuances  to  permit' one  or  both 
parties  to  obtain  proof,  add  new  parties,  or 
otherwise  protect  and  save  their  rights,  and 
under  the  Code  this  practice  is  still  in  force. 
In  addition  to  this,  a  court  will  not  determine 
without  a  hearing  that  an  alteration  is 
fraudulent.  The  presumption  of  innocence 
prevails  until  overcome  by  proof.  It  is  not 
claimed  by  the  defendants  that  they  have 
any  defense  against  the  note  itself  that  would 
be  defeated  by  a  transfer  thereof  to  an  in- 
nocent purchaser.  How,  then,  are  they  de- 
frauded, or  can  be?  They  can  lose  nothing 
by  the  transfer.  The  judgment  should  be 
reversed,  and  the  cause  remanded  for  trial 
upon  the  amended  answer* 
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1.  A  ticket  OTer  connecting^  roads  lim- 
ited as  to  the  time  but  which  is  a  Joint 
contract  of  the  carriers,  entitles  a  paflsenerer 


who  Is  delayed  by  a  wreolc  on  one  of  the  roads  to 
complete  hJs  Joamoy  although  the  time  expires 
before  he  reaches  the  last  of  the  oonneotlDflr 
ruads. 

8*  A  coupon  ticket  over  connecting^ 
roads  limited  #s  to  time  and  expressly 
providing^  that  the  carrier  sellings  it 
is  not  responsible  beyond  its  oinrn  line* 

but  ia  only  an  atrent  of  the  connecting  roads,  will 
not  entitle  a  passenger  to  be  carried  over  the  last 


KoTB.— fioi0  far  ticket  may  he  used  for  panage  after 
expiration  of  time  limited. 

It  is  only  required  that  the  holder  of  the  ticket 
present  himself  at  the  cars  of  the  company  and 
take  pctssaflpe  at  any  time  within  that  limited 
by  the  terms  of  the  contract.  It  is  not  necessary 
for  him  to  complete  the  Journey  within  such  time. 
Lundy  ▼.  Central  Pac.  R.  Oo.  66  GaL  191, 66  Am.  Bep. 
100. 

If  the  holder  of  the  ticket  enters  upon  his  journey 
before  midnight  of  the  day  on  which  the  ticket  ex- 
pires, and  presents  it  to  the  conductor  for  passage, 
it  is  used  within  the  meaning  of  the  contract,  and 
the  holder  will  be  entitled  to  be  carried  to  his  des- 
tination, although  it  cannot  be  reached  on  such 
day.  Bvans  v.  St.  Louis,  I.  M.  ft  8.  R.  Oo.  U  Mo. 
App.  564. 

But  in  Canada  the  rule  seems  to  be  that  the  whole 
journey  must  be  completed  within  the  time  limited. 
Graig  v.  Great  Western  R.  Co.  24  U.  C.  Q.  B.  608. 

Although  it  might  be  different  if  the  company 
by  its  own  acts  rendered  it  impoesible  to  complete 
the  Jouruey  within  the  time  specified.  Briggs  v. 
Grand  Trunk  R.  Co.  24  U.  C.  Q.  B.  610. 

A  ticket  issued  on  the  6th  of  the  month  and 
limited  to  t>e  used  within  two  days  from  the  date 
■oJe,  does  not  expire  until  twelve  o^clook  on  the 
night  of  the  8th.    Georgia  &  R.  Oo.  ▼.  Bigelow,  68 

I6I1.R.A. 


If  the  Journey  covered  by  the  last  coupon  on  a 
ticket  for  passage  over  several  connecting  roads  is 
begun  before  the  expiration  of  the  time  limited 
the  ticket  wili  carry  its  bolder  to  his  destination 
although  the  limit  expires  before  it  is  reached. 
Auerbach  v.  New  York  Cent.  &  H.  R.  R.  Co.  SO  N. 
Y.281,  42  Am.  Rep.  280. 

But  passage  must  be  taken  on  last  coupon  before 
the  expiration  of  limitation  of  the  ticket  to  render 
it  good;  and  delay  by  fault  of  the  connecting 
road  will  not  entitle  the  holder  of  the  tu-ket  to  use 
it  if  be  does  not  reach  the  train  on  which  the 
coupon  is  to  t>e  used  before  its  expiration.  Penn- 
sylvania Co.  V.  Hine,  41  Ohio  St  276. 

It  seems  that  actual  passatre  on  the  train  must  be 
taken,  and  that  it  is  not  sufficient  to  rt^acb  the  sta- 
tion from  which  the  journey  is  to  be  be;;un  if  (he 
lasr  train  going  out  on  the  day  of  the  cxnirution 
of  the  limit  has  departed.  Arnold  v.  Pennsylvania 
R.  Co.  6  Cent.  iiep.  680,  116  Pa.  136. 

Where  the  last  day  of  the  time  limited  is  00  Sun- 
day and  the  bistroad  over  which  the  ricket  is  to  be 
used  runs  no  trains  on  Sunday  the  holder  of  the 
ticket  who  has  reached  the  terminus  of  such  road 
in  time*  to  take  a  train  on  Sunday  if  it  had  run  will 
be  entitled  to  passage  by  the  first  trtiin  on  M  nday. 
Little  Etock  &  Ft  S.  R.  Oo.  Y.  Dean,  48  Ark.  HfiO,  61 
Am.Rep.684»  U.  P.  F. 


See  also  35  L.  R.  A.  590;  40  L.  R.  A.  78. 
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road  in  tbe  series  after  the  time  has  expired  al- 
though his  faiiure  to  complete  the  journey  on 
time  was  'iue  to  a  wreck  on  odo  of  the  other  con- 
nectinff  roads. 

(June  7,  1888.) 

APPEA.L  by  defeDdant  from  a  Jndsrment 
of  tbe  District  Court  for  Milam  County  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover damages  for  tbe  allegeil  unlawful  ejec- 
tion of  the  plaintiff  from  defendant's  cars. 
Reversed. 

The  facts  are  stated  in  tbe  commissioner's 
opinion. 

Messrs,  J*  W.  Terry  and  Alenuider  A 
Clark  for  appellant. 

Messrs,  Ford  it  Ford  for  appellee. 

Garrett*  P.  «/.,  filed  tbe  following  opin- 
ion: 

This  action  was  brought  by  Isaac  Looney 
against  tbe  Gulf,  Colorado  &  Santa  F6  Rail- 
way Company  to  recover  damages,  because, 
as  alleged,  the  defendant's  conductor  unlaw- 
fully ejected  the  plaintiff  from  defendant's 
cars  while  be  was  traveling  thereon  as  a  pas- 
senger. Tbe  petition  alleged  that  on  August 
6,  1886,  at  Birmingham,  Ala.,  plaintiff 
purchased  a  limited  ticket  from  the  Louis- 
ville  &  Nashville  Railioad  Company,  whidi 
entitled  plaintiff  to  transportation  from  said 
city  of  Birmingham,  Ala.,  to  McGregor, 
Tex.,  and  thence  on  the  line  of  tbe  defend- 
ant's railway,  to  Cameron,  Tex.  ;  that  in 
issuing  said 'ticket,  tbe  Louisville  &  Nash- 
ville Railroad  Company  acted  for  itself  and 
as  agent  of  defendant  company;  that  tbe 
ticket  was  purchased  August  o,  1886,  and 
was  limited  to  August  9 ;  that  plaintiff  left 
Birmingham  on  tlie  day  the  ticket  was  is- 
sued, in  ample  and  sufficient  time  to  have 
reached  bis  home  in  Cameron  before  tbe 
limit  expired;  but  while  traveling  with  all 
possible  dispatch,  and  while  on  the  cars  of 
one  of  tbe  connecting  lines  of  defendant,  at 
Beldon,  Tex.,  be  was  unavoidably  detained, 
without  fault  on  his  part,  about  eighteen  or 
twenty  hours,  and  did  not  reach  tbe  said 
town  of  McGregor  until  tbe  morning  of  Au- 
gust 10 ;  that  plaintiff,  on  August  10,  entered 
the  first  passenger  cars  of  defendant  bound 
for  Cameron  after  his  arrival  at  McGregor; 
that  the  defendant  company  recognized  tbe 
validity  of  said  ticket,  but  refused  to  carrv 
plaintiff  thereon,  claiming  it  had  expired, 
and  compelled  plaintiff  to  pay  ^e  sum  of 
one  dol  lar  to  be  carried  to  Temple,  on  defend- 
ant's line  of  road ;  that,  after  passing  Tem- 
ple, defendant  did,  without  any  lawful 
cause,  with  force  and  violence,  eject  plain- 
tiff from  its  cars,  and  turn  him  off  at  a 
place  other  than  a  usual  stopping  place,  in 
tbe  open  prairie  and  hot  sun,  and  declined 
to  transport  plaintiff  further.     Whereby,  to 

glaintiff's  great  injury  and  mortification,  be 
as  been  damaged,  including  lost  time  and 
additional  price  paid  for  ticket,  in  tbe  sum 
of  $2,510,  for  wbicb  amount  be  pravs  judg- 
ment. Defendant's  answer  embraced  general 
and  special  exceptions,  general  denial,  and 
a  special  plea  that,  at  tbe  time  plaintiff  first 
readied  defendant's  line  of  railway,  tbe  time 
within  wbicb  bis  limited  excursion  ticket 
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I  was  to  be  used  had  QxpliecL  of  which  fact 
plaintiff  was  notified  oy  aefendant's  con- 
ductor; that  plaintiff,  upon  demand  of  the 
latter  paid  bis  fare  from  licGregor  to  Tem- 
ple. Tex.,  tbe  last-named  point  being  tbe 
divisional  terminus  of  defendant's  line  of 
railway,  where  a  change  of  conductors  wa» 
made;  that,  after  leaving  Temple,  on  tbe 
route  to  Cameron,  defendant's  second  con- 
ductor demanded  of  plaintiff  his  fare  or 
ticket  from  Temple  to  Cameron,  and  plain- 
tiff refused  to  produce  either ;  that  plaintiff 
courted  a  forcible  eviction  of  himself  from 
defendant's  train  as  a  basis  for  a  damage  suit 
Against  defendant.  Defendant  says  its  con- 
ductor ejected  plaintiff,  without  force,  solely 
because  be  utterlv  refused  to  pay  bis  fare  or 
produce  a  valid  ticket.  Defendant's  demur- 
rers were  overruled  bv  tbe  court,  to  which 
the  defendant  excepted.  Trial  before  a  jury 
resulted  in  a  verdict  and  judgment  for  Xm 
sum  of  $484. 

Appellant's  first  and  second  assignments 
of  error  are  based  upon  tbe  action  of  tb» 
court  in  overruling  its  general  demurrer 
that  tbe  facts  allegra  in  the  petition  showed 
that,  ''when  tbe  plaintiff  was  ejected,  it  wa» 
in  consequence  of  bis  insisting  upon  ridine 
upon  an  expired  ticket,  and  if  plaintiff  bad 
any  cause  of  action  it  was  clearly  not  against 
deiendant;"  and  in  overruling  defendant's 
special  exception,  "because  me  allegation 
as  to  delay  or  default,  being  tbe  express  act 
of  tbe  carrier  other  than  the  defendant,  and 
the  same  not  occurring  upon  defendant's 
line,  defendant  is  not  liable."  From  the  al- 
legations in  the  plaintiff's  petition  it  would 
seem  that  tbe  agent  of  tJie  Louisville  &  Nash- 
ville Railroad  Company  at  Birmingham^ 
Ala. ,  sold  tbe  plaintiff  a  ticket  wbicb  enti- 
tled him  to  through  passacre  from  Birming- 
ham to  Cameron,  Tex. ,  and  that  in  doing  so 
be  acted  also  as  tbe  agent  of  tbe  defendant. 
It  does  not  appear  that  the  ticket  was  com- 
posed of  tbe  separate  tickets  or  coupons  of 
each  of  tbe  connecting  lines,  or  that  tbe 
ticket  was  limited  in  any  other  manner  than 
as  to  t^e  time  within  which  it  should  be 
used.  Looking  onl^  to  the  petition,  as  we 
must  in  tbe  disposition  of  the  demurrers, 
tbe  ticket  appears  to  have  been  the  joint  con- 
tract of  the  Louisville  &  Nashville  Rnilroad 
Company  and  its  connecting  lines,  includ- 
ing that  of  tbe  defendant,  to  tninsport  tlie 
plaintiff  from  Birmingham,  Ala.,  to  Cam- 
eron, Tex.,  with  a  limitation  only  as  to  tbe 
time  within  wbicb  it  should  be  done.  Such 
a  limitation  may  be  made  when  reasonable, 
and  tbe  purclinser  of  the  ticket  must  use 
it  within  the  time  stipulated,  but  it  is  sub- 
ject to  the  implied  condition  that  the  train 
shall  make  the  passage  within  the  time  lim- 
ited, and  that  the  company  shall,  upon  its 
part,  perform  its  obligation.  2  Wood,  Rail- 
way Law,  1398,  1400,  1402.  It  appears  from 
tbe  petition  that  the  failure  of  the  plaintiff^ 
to  reach  McGregor  before  the  expiration  of 
the  ticket  was  owing  to  the  fault  of  om;  of 
the  connecting  lines;  that  the  plaintiff  com- 
menced bis  journev  immediately  after  tbe 
purchase  of  tlie  ticket  on  August  6,  but  was 
detained  at  Belden  on  a.  connecting  line 
which  failed  and  refused  to  move  its  train 
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for  eighteen  or  twentjr  houn ;  and  that,  bat 
for  such  delay,  plaintiff  would  ha^e  reached 
VcQregor  in  time  to  take  defendant's  train 
on  the  9th  of  August,  before  the  expiration 
of  the  ticket.  Since  it  appears  from  the 
petition  that  the  ticket  was  the  joint  under- 
taking, or  evidence  of  such  undertaking,  on 
the  part  of  all  the  lines  of  railroad,  the  de- 
fendant would  be  responsible  for  the  default 
of  the  connecting  line  causing  the  delay,  to 
the  extent  at  least  that  it  was  bound  to 
honor  the  ticket  when  presented  to  it  at  Mc- 
Gregor for  passage  from  McGregor  to  Cam- 
eron. A  joint  undertaking  having  been 
shown  by  the  petition  of  all  the  connecting 
lines  to  transport  the  plaintiff  from  Birming- 
ham, Ala.,  to  Cameron,  Tex.,  the  limitation 
of  time  in  the  ticket  also  applied  to  the 
time  within  which  the  journey  should  be 
commenced  at  Birmingham,  and  the  plain- 
tiff having  commenced  his  journey  within 
the  time  prescribed,  and  continued  the  same 
without  a  stopover  at  McGregor  he  was  en- 
titled to  be  transported  by  dfefendani  from 
McGregor  to  Cameron,  notwithstanding  the 
limitation  to  his  ticket  had  expired  when  he 
reached  McGregor.  2  Wood,  Railway  Law, 
1897,  1898 ;  Lundy  v.  Ceniral  Pm.  B.  Co.  , 
66  Cal.  191,  56  Am.  Rep.  100.  Since  tne 
averments  of  the  plaintiff's  petition  show 
a  through  contract  for  passage,  as  we  think, 
there  was  no  error  in  overruling  defendant's 
demurrer. 

But  the  facts,  as  developed  upon  the  trial 
of  the  case,  show  that  plaintiff's  ticket  was 
a  coupon  ticket,  the  unused  portion  of  which 
was  as  follows:  ''Issued  by  Louisville  and 
Nashville  Railroad  Company.  Good  for  one 
passage  of  the  class  designated,  to  the  point 
on  Gulf,  Colorado  and  S,  ¥6  Ry.  Co.  indi- 
cated by  punch  marks  and  in  check  attached, 
when  stamped  by  company  agent,  subject  to 
the  following  contract:  It  is  understood 
and  agreed  between  the  purchaser  of  this 
ticket  and  all  the  companies  named  in  it  and 
Its  coupons,  as  follows :  *First.  IThat  in  sell- 
ing this  ticket  and  coupons  over  connecting 
lines,  the  Louisville  &  Nashville  R.  R.  Co. 
acts  onl^  as  agent  and  is  not  responsible 
beyond  its  own  line.  Secaiid.  That  baggage 
liability  is  limited  to  wearing  apparel,  not 
exceeding  one  hundred  dollars  in  value. 
Third.  That  no  stopover  will  be  allowed  un- 
less permitted  by  the  local  regulations  of 
the  various  lines.  Fourth.  'That  if  the 
ticket  and  coupons  are  punched  to  indicate 
destination  only,  they  are  good  until  used. 
Fifth.  That  if  this  ticket  and  coupons  are 
sold  at  a  reduced  rate,  and  punched  to  denote 
that  they  are  limited,  they  are  not  good  after 
the  date  so  canceled  in  the  margin  of  this 
contract,  and  that  if  more  than  one  date  is 
canceled  they  are  void.  Sixth.  That  if  no 
punch  marks  are  used  to  indicate  ** class," 
then  this  ticket  and  coupons  are  good  for 
first-class  passage,  but,  when  punched  to 
denote  second-class,  they  entitled  the  holder 
onlv  to  the  privileges  usually  accorded 
to  'second-class  passengers.  Seventh.  This 
ticket  and  coupons  are  void  if  they  show 
any  alteration  or  erasure,  or  if  more  than 
one  station  is  designated  as  the  terminal 
point ;  and  that  the  coupons  are  void  if  de- 
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tached.  Eighth.  That  none  of  the  companies 
named  in  tliis  ticket  or  coupons  will  be  held 
liable  for  damages  on  account  of  any  state- 
ment, not  in  accordance  with  this  contract, 
made  by  an  employe  or  employes  of  said 
companies.  Mnth.  That  it  is  especially 
agreed  and  understood  that  no  agent  or  em- 
ploy 6  of  any  of  the  companies  named  in  this 
ticket  or  coupons  has  any  power  to  alter, 
modify,  or  waive,  in  any  manner,  any  of 
the  conditions  named  in  this  contrsct. 
Tmth.  That  the  right  exists  to  declane  this 
ticket  or  either  of  the  coupons  forfeited  for 
violation  of  either  of  the  companies  (?) 
[oonditionsl  named  in  this  ticket  or  coupons ; 
the  right  of  forfeiture  being  a  continuous 
one.  C.  P.  Atmore,  Gen.  rass.  &  Ticket 
Agent.'"  In  the  margin  of  the  contract, 
"August  9,  1888,"  is  punched,  indicating- 
August  9,  1888,  as  the  canceled  date  referred 
to  in  the  fifth  clause  of  the  ticket.  Its  only 
coupon  attached  reads :  ** Issued  by  Louis- 
ville &  Nashville  R.  R.  Co.  on  account  of 
Gulf,  Colorado  &  Santa  T€  Ry.  Co.  Mc- 
Gregor to  point  indicated  by  punched 
marKs ;"  Cameron  being  the  point  indicated 
by  punched  mark.  ^Not  good  if  detached." 
In  one  comer  of  the  coupon  are  the  letters 
" Limited  when  punched, "printed  around  a 
half  circle,  and  ihe  half  circle  is  punched 
out  with  the  letter  "L."  The  coupon 
is  so  punched  in  another  comer  to  denote 
that  it  entitles  the  holder  to  first-class  pas- 
sage. The  balance  of  the  coupons  were  de- 
tached by  the  conductors  of  connecting  lines. 
The  ticket  was  by  way  of  the  Louisville  & 
Nashville,  "The  Cotton  Belt"  or  St.  Louis, 
Arkansas  &  Texas,  and  the  Gulf,  Colorado 
&  Santa  F6  Railway  lines  to  Cameron,  Tex. 
Plaintiff  bought  the  ticket  at  Birmingham, 
Ala,,  from  the  agent  of  the  Louisville  & 
Nashville  Railroad  Company,  on  August 
6th.  He  called  for  the  cheapest  ticket  He 
commenced  his  journey  at  once,  and  did  not 
stop  over  en  route,  but  was  detained  on  the 
Cotton  Belt  by  a  wreck,  and  had  to  stop  over 
there,  without  fault  on  his  part,  eighteen  or 
twenty  hours.  But  for  this  delay  he  would 
have  reached  McGregor  in  time  to  take  the  de- 
fendant's train  bound  for  Cameron  on  August 
9th.  He  reached  McGregor  on  August  10th, 
and  took  the  first  train  leaving  for  Cameron 
over  defendant's  road.  The  conductor  refused 
to  honor  the  coupon,  because  it  had  expired, 
and  plaintiff  paid  him  the  regular  local  fare 
as  far  as  Temple.  After  passing  Temple, 
plaintiff  was  ejected  by  another  conductor 
because  he  failed  to  produce  a  ticket  other 
than  the  expired  coupon,  or  pay  the  fare. 

The  court,  in  its  charge  to  the  jury,  held 
the  defendant  responsible  for  the  act  or  omis- 
sion of  the  connecting  line,  and  instructed 
the  jurv,  in  substance,  to  find  for  the  nlain- 
tiff  if  be  failed  to  make  the  connection  at 
McGregor  from  no  fault  of  his  own,  but  by 
reason  of  the  act  or  omission  of  the  defend- 
ant, or  either  of  the  connecting  lines.  De- 
fendant requested  the  following  charge,  the 
refusal  of  which  has  been  assigned  as  error : 
"You  are  instructed  that,  we  evidence, 
without  contradiction,  showing  that  plain- 
tiff's ticket  was  a  limited  ticlet,  and  that 
the  period  of  limitation  had  expired  when 
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plaintiff  first  boarded  defendant's  train  on 
Its  line  of  railway,  the  conductor  was  justi- 
fied in  refusing  to  recognize  the  expired 
ticket,  and,  upon  refusal  of  plaintiff  to  pay 
fare  or  produce  a  valid  ticket,  the  conductor 
was  justified  in  ejecting  plaintiff,  using  no 
more  force  than  was  necessary. "  It  is  further 
contended  that  the  verdict  of  the  jury  is  not 
supported  by  the  evidence  in  the  case,  to  the 
effect  that  the  **  ticket  upon  its  face  expresses 
that,  in  issuing  the  same  with  coupons  over 
connecting  lines,  the  Louisville  &  Nashville 
Railway  acts  only  as  agent,  and  is  not  re- 
sponsible beyond  its  own  lines,  which  stip- 
ulation in  the  ticket  negatives  the  existence 
of  any  partnership  or  joint  interest  between 
the  various  companies  over  whose  roads  the 
different  coupons  read,  and  the  evidence  fails 
to  show  that  there  was  any  partnership  or 
Joint  interest.  The  ticket  upon  its  face,  in 
connection  with  the  coupons,  shows  in  legal 
effect  that,  if  the  defendant  company  was  in 
any  respect  connected  with  or  bound  there- 
by, it  was  a  contract  on  the  part  of  defend- 
ant company  to  transport  the  plaintiff  from 
McGregor  to  Cameron,  provided  the  ticket 
was  presented,  for  passage,  to  it  on  or  before 
the  9th  day  of  August,  1888,  and  the  evi- 
dence shows  that  the  plaintiff  failed  to  pre- 
sent said  ticket  for  passage  to  the  defendant 
within  said  time;  and  under  the  contract 
evidenced  by  the  ticket,  in  connection  with 
all  the  testimony  in  the  case,  the  defendant 
not  being  liable  for  the  defaults  or  negli- 
gence of  other  lines  which  may  have  pre- 
vented the  plaintiff  from  presenting  his 
ticket.  In  the  required  time,  to  the  defend- 
ant, the  verdict  is  entirely  without  evidence 
to  support  it,  and  should  have  been  for  the 
defendant ;"  and  that  the  court  should  have 
charged  the  lury  to  return  a  verdict  in  favor 
of  the  defendant.  As  the  ticket  upon  which 
the  plaintiff  traveled,  in  this  case,  contained 
the  stipulation  that,  in  selling  this  ticket  and 
coupons  over  connecting  lines,  the  **  Louis- 
ville &  Nashville  Railroad  Company  acts 
only  as  agent,  and  is  not  responsible  beyond 
its  own  Tine,''  we  are  relieved  of  the  diffi- 
culty presented  in  the  consideration  of  a  case 
where  separate  coupon  tickets  are  sold  with- 
out such  limitation.  But  Mr.  Hutchinson, 
in  his  work  on  Carriers,  (sec.  152,)  says  it 
is  **well  settled  that  one  passenger  carrier 
may  sell  his  own  and  at  the  same  time  the 
tickets  of  connecting  carriers,  entitling  the 
purchaser  to  through  transportation  to  his 
destination  over  all  the  lines,  and  may  re- 
ceive the  fare  for  the  whole  distance,  with- 
out becoming  responsible  for  the  passenger's 
carriage  beyond  its  own  line ;  and  in  fact, 
where  nothing  else  appears  in  the  transaction, 
this  will  be  the  legal  construction  put  upon 
it."  Each  coupoiTls  the  separate  contract, 
voucher,  or  token  of  the  respective  connect- 
ing carriers,  and  the  selling  carrier  is  the 
agent  of  the  several  lines  in  selling  them. 
Knight  v.  P(yrtland,  8.  <fc  P.  B.  Go.  66  Me. 
284,  96  Am.  Dec.  449 ;  MUnor  v.  New  York 
A  N,  K  B.  Go,  53  N.  Y.  863 :  Hartan  v.  East- 
em  R,  Co.  114  Mass.  44;  Ellsworth  v.  Tartt, 
26  Ala.  788,  62  Am.  Dec.  749 ;  Hood  v.  New 
York  db  N  K  K  Co.  22  Conn.  1.  The 
coupons  are  not  the  contract  of  the  first  or 
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selling  carrier,  but  tt  tells  them  as  the  agent 
of  the  several  connecting  carriers. 

When,  as  in  the  present  case,  it  is  ex* 
pressly  stipulated  that  the  selling  carrier 
acts  as  the  agent  of  the  connecting  carriers, 
and  will  not  be  responsible  beyond  its  own 
line,  each  coupon  becomes  the  separate  con- 
tract for  the  line  for  which  it  is  issued,  and 
the  ticket  does  not  imply  a  joint  obligation 
resting  on  each  of  the  companies.  A  carrier 
may  limit  its  liability  to  its  own  line,  {Qulf, 
C.  A  a.  F.  R  Co.  V.  Badrd,  76  Tex.  268,) 
and  our  supreme  court  sees  no  distinction 
between  carriers  of  freight  and  of  passengers, 
(Ha/rris  v.  Howe,  74  Tex.  584.^  It  appears 
from  the  evidence  that  the  limitation  of  the 
ticket  to  four  days  was  reasonable,  and  that 
the  plaintiff  would  have  easily  reached  Mc- 
Gregor in  time  for  the  defendant's  train  on 
August  9  but  for  the  delay  in  the  line  of  the 
Cotton  Belt.  Being  reasonable,  the  limita- 
tion of  the  ticket  was  binding  upon  the 
plaintiff,  and  the  coupon  evidencing  the 
plaintiff's  right  to  be  carried  from  McGregor 
to  Cameron  over  defendant*s  line  was  de- 
fendant's contract,  and  entitled  the  plaintiff 
to  be  transported  if  he  presented  himself 
within  time ;  and  defendant  should  not  be 
held  liable  for  the  default  of  its  connecting 
line  to  have  the  plaintiff  there  in  time. 
Mosher  v.  St.  Louis,  I.  M.  A  8.  B.  Co.,  127 
U.  S.  893,  82  L.  ed.  260.  Plaintiff  has  a 
right  of  action  against  the  Cotton  Belt  Com- 

8 any  for  its  failure  to  transport  him  to 
[cGregor  within  time ;  but  his  coupon  for 
transportation  over  defendant's  line  having 
expired  by  limitation,  the  defendant  was 
not  bound  to  carry  him,  because  it  was  no 
fault  of  plaintiff  that  he  did  not  reach 
there  in  time;  neither  was  it  the  fault  of 
the  defendant. 

Appellee  relies  upon  the  fact  that  the 
journey  was  commenced  at  Birmingham 
within  the  time  to  which  the  ticket  was 
limited,  to  compel  the  defendant  to  recog- 
nize its  coupon,  though  presented  after  the 
expiration  of  the  limit,  and  has  cited,  as  au- 
thority for  his  position,  4  Lawson,  Rights, 
Rem.  &  Pr.  p.  8235,  and  the  cases  cited  in 
support  of  the  text,  which  is:  "When  a 
limited  ticket  is  issued,  'not  good  for  pas- 
sage' after  a  certain  number  of  davs  from 
its  date,  or  to  be  'used'  by  a  certain  dav,  the 
passenger  need  not  have  completed  his 
journey  by  that  date ;  it  is  sufficient  that  he 
has  commenced  it," — citing  Lundy  v.  Central 
Pac.  R.  Co.  66  Cal.  191,  66  Am.  Rep.  100 ; 
Auerhach  v.  New  York  Cent.  A  H.  B.  B.  Co. 
89  N.  Y.  261,  42  Am.  Rep.  290 ;  Emns  v.  8t. 
Louis,  L  M.  A  8.  B.  Co.  11  Mo.  App.  468. 
In  Auerhctch  v.  New  York  Cent  A  H.  B.  B 
Co.,  the  plaintiff  had  purchased  a  ticket 
from  St.  Louis,  over  several  railroads  men- 
tioned in  coupons  annexed  to  the  ticket,  to 
the  city  of  New  York,  When  ejected  from 
defendant  s  cars  he  had  commenced  his  jour- 
ney upon  the  last  coupon,  before  its  expira- 
tion, and  had  not  completed  it  when  the  time 
expired.  It  was  held  that  the  acceptance  of 
the  coupon  by  the  conductor  before  midnight 
of  the  last  day  was  in  time,  although  the 
journey  could  not  be  comjileted  until  after- 
wards.    This  case  is  not  in  point,  and  ap* 


XML 


McPhkbboh  y.  Blackmm, 


475 


plies  only  to  a  continuous  trip.  The  case 
in  11  Mo.  App.  468  (Ehans  v.  St.  LouU,  L 
M.  A  8,  B,  Oo.,)  is  not  accessible  to  us. 
Lunde  v.  Central  Pclc.  R.  Oo.  would,  at  first, 
4seein  to  be  in  point,  as  the  ticket  was  a  coupon 
ticket  issued  by  the  Union  Pacific  Railroad 
over  its  line  and  that  of  defendant,  and  the 
court  said:  "In  our  view  it  was  only  re- 
quired of  plaintiff  that  he  present  himself 
at  the  cars  of  the  Union  Pacific  Railroad 
Company,  or  of  the  defendant,  and  take  pas- 
sage at  any  time  within  nine  days  from  the 
12th  day  of  March,  1874."  Plaintiff *s  time 
bad  expired  when  he  presented  the  coupon 
to  defendant's  conductor.  But  an  examina- 
tion of  the  case  will  show  that  the  liability 
of  the  Union  Pacific  was  not  limited,  nor 
that  of  the  defendant,  by  the  terms  of  the 
ticket,  and  a  verbal  agreement  was  shown 
between  the  passenger  agents  of  the  com- 
panies to  honor  each  other's  tickets.  It  was 
Eut  on  the  ground  that  a  contract  was  made 
y  authority  of  the  defendant  by  the  Union 


Pacific  Railroad  Company  for  carrying  the 
plaintiff  tlirough  from  Omaha,  on  the  line 
of  the  Union  Pacific  to  San  Francisco,  on 
the  line  of  the  defendant.  We  are  cf  the 
opinion  that  the  defendant  made  no  contract 
except  to  carry  the  plaintiff  from  McGregor 
to  Cameron,  and  only  then  in  case  he  pre- 
sented himself  for  carriage  at  the  defendant's 
cars  for  that  purpose  within  the  time  fixed 
in  the  ticket,  and  that  the  defendant  was  not 
bound  to  carry  out  said  contract  after  the 
limited  time  on  account  of  the  failure  of  its 
connecting  line  to  perform  its  obligation  to 
expeditiously  carry  the  plaintiff,  and  have 
him  at  McGregor  before  the  expiration  of  his 
ticket.  Consideration  of  the  remaining  as- 
signments of  error  is  unnecessary. 

For  the  error  of  the  court  herein  indi- 
cated, we  conclude  that  the  judgment  qf  the 
court  below  should  be  reverted,  and  the  cause 
remanded. 

Adopted  by  Supreme  Court,  June  7,  1893. 


MICHIGAN  SUPREMB  COURT. 


William  Mcpherson,  Jr..  et  al.,  Belators, 

V. 

Robert  R  BLACKER,  Secretary  of   State, 

Jieept. 

I Mich ) 

1.  A  state  Iiefi^lelfttiire  has  power  to  dL 
reet  that  prestdential  electors  shall 
be  chosen  by  congrosstonal  «Ustriets 

instead  of  by  the  state  at  lanre  under  U.  S* 
Const.,  art.  2,  fl  1,  providinir  that  each  state  shall 
choose  eleotoTS  **in  suoh  manner  as  the  lefflsla* 
ture  thereof  may  direct.** 

8.   Nonuser  will  not  defeat  a  power  to 

ezerdae  rights  ezpieeBly  delegated  in  a  written 
CoiiftCitution. 

8.  The  Gonstltational  provision  as  to 
the  manner  of  chiMMdny  presidential 
electors  is  not  alTected  by  the  14th  and  16th 
Amendments. 

4.  The  title  ''An  Act  to  Provide  for  the 
Election  of  Electors  of  President  and 
Vice-President,  etc.,"  suffioientJy  expreeses  the 
subject  of  an  Act  which  provides  for  the  election 
of  alternate  electors  as  well  aa  electors. 

6*  I«ack  of  any  provision  ftir  HUin^  the 
vacancy  tn  case  of  the  death  of  both  an  elect- 
or and  alternate  elector  does  not  make  a  statute 
providing  for  the  election  of  presidential  electors 
by  confrresaionol  districts  invalid. 

6.  Failure  to  provide  fbr  notice  of  the 
election  of  presidential  electors  is  not  a 
defect  in  a  statute  providing  for  such  election 
by  congressioiial  districts  where  the  general 
statutes  of  the  state  sulflciently  provide  for  no- 
tice of  elections. 

7.  The  lack  of  any  provision  in  a  stat- 
ute providing^  tor  a  choice  of  presiden- 


tial electors  by  con^^ressional  districts 
I6r  a  separate  canvass  of  the  votes  cast 
in  different  eleotoriai  districts  within  one  coun- 
ty, is  not  material  as  the  inspectors  can  desig- 
nate the  district  in  which  an  elector  is  voted  for. 

8«  The  invalidity  of  a  provision  as  to 
the  time  of  meetinf^  of  presidential 
electors  in  a  statute  providing  for  the  choice 
of  such  electors  which  in  thai  respect  conflicts 
With  an  Act  of  Oongresi  does  not  make  the 
whole  Act  inoperative. 

(June  17, 1882.) 

PETITION  for  a  writ  of  mandamus  to  com- 
pel the  Secretary  of  State  when  giving  out 
notices  for  the  election  of  presidential  electors 
to  ignore  the  Act  passed  in  1891  and  follow 
the  law  previously  in  force.     Writ  dented. 

The  facts  are  stated  in  the  opinion. 

Mr,  Heni-y  M.  Dnfleld,  for  relator: 

By  the  United  States  Constitution  there  are 
certain  rights  and  powers  which  are  reserved 
to  the  states,  as  bodies  politic^and  there  are  cer- 
tain righta  and  powers  which  are  not  reserv^ 
to  the  states,  but  are  reserved  to  the  people. 

As  early  as  the  case  of  Eepburn  v.  BUsey, 
6  U.  S.  2  Granch,  445,  2  L.  ed.  882,  the  court 
said:  **  These  clauses  show  that  the  word 
*  state  *  is  used  in  the  Constitution  as  desig- 
nating a  member  of  the  Union;  and  excludes 
from  the  term  the  significance  attached  to  it 
by  writers  on  the  law  of  nations.  When  the 
same  term  which  has  been  used  plainly  in  this 
limited  sense  in  the  articles  respecting  the  leg- 
islative and  executive  department  is  also  em- 
ployed in  that  which  respects  the  Judicial  de- 
partment, it  must  be  understood  as  retaining 
the  sense  originally  given  to  it  " 

In  the  case  of  Penhallow  y.  Doane,  8  U.  S. 


NOTX.— The  above  case,  being  the  first  adjudica-  I  advantage,  and  suggests  a  paesQiU  relief  from  the 
tlon  on  the  quention,  qlfers  little  opportunity  for  I  present  undue  concentration  in  a  few  pivotal 
annotation.  The  purely  legal  aspects  of  the  cai>e  i  states  of  the  palidcaJ  struggle  in  each  presidential 
ere  overshadowed  by  its  public  importance.    It   campaign.  &  A  & 

involves  more  than  a  mere  question  of  partisan 
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See  also  16  L.  R.  A.  432,  836;  22  L.  R.  A.  548;  31  L.  R.  A.  726;  33  L.  R.  A.  399. 
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6  Dall.  04.  1  L.  ed.  007,  (read  paspe  98,  L.  ed. 
028,  624),  Mr.  JuHiee  Iredell,  speaking  for  the 
court,  says:  "  A  distiDCtion  was  taken  at  the 
bar  between  a  state  and  the  people  of  the  state. 
It  is  a  distinction  I  am  not  capable  of  compre- 
hending. By  a  state  forming  a  republic, 
speaking  of' it  as  a  moral  person,  I  do  not 
mean  the  Legislature  of  the  state,  the  ezecutiye 
of  the  state,  or  the  judiciary,  but  all  the  citi* 
sens  which  compose  that  state,  and  are,  if  I 
mav  so  express  myself,  integral  parts  of  it;  to- 
gether forming  a  body  politic." 

See  also  Ware  y.  Bylton,  8  U.  S.  8  Dall. 
220.  1  L.  od.  079;  Buekner  ▼.  Finlejf,  27  U. 
8.  2  Pet.  086,  7  L.  ed.  028. 

In  Texas  v.  WkiU,  74  U.  8.  7  Wall.  700, 19 
L.  ed.  227,  Chief  Justice  Chase  said:  '*  A 
state,  in  the  ordinary  sense  of  the  Constitu- 
tion, is  a  political  commuolty  of  free  citizens 
occupying  a  territory  of  definite  boundaries, 
and  organized  under  the  government's  sanc- 
tion, and  limited  by  a  written  constitution, 
and  established  by  the  consent  of  the  governed. 

In  the  letter  from  Mr.  Madison  to  Mr.  Ev- 
erett, cited  by  Jndffe  Cooley  in  his  note  to 
Story  on  the  Constitution,  vol.  1,  p.  89,  the 
eminent  writer  says:  '*  It  (the  Constitution  of 
the  United  States)  is  formed  by  the  states, 
that  is  b^  the  people  In  each  of  the  states  actine 
in  the  highest  sovereign  capacity,  and  formed 
consequently  by  the  same  authority  which 
formed  the  state  Constitution  .  .  .  and  being 
ft  compact  among  the  states  in  their  highest 
sovereign  capadtjr  ...  it  cannot  be  altered  or 
annulled  at  the  will  of  the  states,  as  the  Con- 
stitution of  ft  state  may  be  at  its  individual 
wUl." 

The  Declaration  of  Independence,  appealing 
to  the  Supreme  Judge  of  the  world,  declares 
and  publishes  '*  that  these  united  colonies  are, 
and  of  right  ought  to  be,  free  and  independent 
states,  and  that  as  free  and  independent  states 
they  have  full  power  to  do  all  acts  and  things 
which  indepenaent  states  might  by  right  do." 

In  the  face  of  these  provisions  the  conten- 
tion cannot  prevail  that "  the  state"  need  not 
appoint  the  electors,  but  that  they  may  be  ap- 
pointed bv  fractions  of  the  territory  of  the 
state,  and  by  the  votes  of  portions  of  its  elect- 
ors. It  is  worthy  of  note  that  nowhere  in 
the  Constitution  is  any  reference  made  to  "dis- 
tricts, "  either  congression al  or  ot herwise.  The 
earliest  allusion  to  districts  in  Federal  legisla- 
tion was  the  Act  of  Congress  of  1842,  0  U.  S. 
Stat.  091,  which  required,  for  the  first  time  in 
the  history  of  the  country,  the  election  of 
members  of  Congress  by  districts. 

What  tbe  Constitution  meant  was  the  sover- 
eign state^  a  legal  although  artifidal  being,  a 
great  political  corporation  with  imperial  pre- 
rogatives and  powers,  the  great  state,  the  state 
that  in  the  minds  of  most  of  the  men  of  the 
convention  which  framed  the  Constitution  was 
greater  almost  than  the  United  States;  the 
state  of  whose  proper  sovereignty  thev  would 
not  give  up  one  jot  or  tittle;  whicn  had  a  great 
seal;  which  had  a  seat  of  government;  which 
had  a  system  of  courts  to  decide  any  contro- 
versy concerning  an  appointment:  which  had 
a  military  and  civil  power;  which  could  re- 
cord its  decree;  and  which  from  its  high  plane 
of  sovereignty  could  command  respect  for  its 
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choice,  and  if  its  choice  was  not  respected 
could  command  obedience  to  its  wilL 

In  the  whole  proceedings  of  the  convention 
which  adopted  this  Constitution  nothing  what- 
ever was  done  by  districts,  nothing  whatever 
was  done  by  the  people,  nothing  whatever  was 
done  by  the  Legislatures  of  the  states,  but 
every  vote  recorded  the  vote  of  a  state.  Just 
such  a  state  as  we  are  now  contending  here 
should  appoint  these  electors.  It  was  those 
states,  and  that  kind  of  state,  that  formed  the 
Constitution,  and  it  was  those  states  and  that 
kind  of  state  tibat  the  Constitution  meant  when 
it  declared  "each  state  shall  appoint  electors.** 

As  to  contemporaneous  construction,  it  ia 
stated  in  McMasters  History  of  the  People  of 
the  United  States,  vol.  1,  p.  020,  that  all  of  the 
states  choose  by  direct  vote  of  the  people,  or  by 
Legislature. 

This  continued  until  in  1800  the  trouble  be- 
gan. Party  strife  ran  high.  The  federalists 
began  to  lose  power,  the  republican  party  were 
coming  into  power,  largely  through  the  ex- 
treme popularity  in  New  York  of  one  of  their 
members.  And  then  we  see  at  once  the  district 
plan  is  brought  into- play  in  case  it  will  help 
the  federalists,  and  again  abandoned  in  case 
that  course  will  help  the  federalists. 

Whatever  legislation  took  place  then  was 
the  legislation  of  partisan  heat  and  excitement, 
and  snould  have  no  more  weight  with  your 
honors  or  any  other  court  who  will  look  into 
it,  as  a  construction  of  the  Constitution  than 
the  law  that  we  are  discussing  would  have 
weight,  for  the  legislation  then  was  prompted 
by  and  bom  of  the  very  same  spirit  that  this 
law  is  bom  of— a  mala,  desire  for  temporary 
power. 

All  the  states  which  had  originally  adopted 
a  district  system  soon  abandoned  it,  and  as 
early  as  188i  presidential  electors  in  every  state 
in  the  Union  were  appointed  by  the  state,  be- 
ing chosen  either  by  the  popular  vote  or  by  the 
Leffislature. 

Mr.  F.  A*  Baker»  also  for  relator: 

The  language  of  the  Constitution,  in  ita 
literal  or  exact  meaning,  contemplates  and  re- 
quires that  the  state  shall  act  as  a  unit  in  ap- 
pointing presidential  electors. 

In  what  sense  was  the  word  "state"  used? 

It  is  evident  the  Legislature  was  not  consid- 
ered the  state,  because  the  Legislature  is  men- 
tioned as  the  "Legislature  thereof,"  that  is,  of 
the  state,  so  that  the  power  of  appointment 
was  not  by  tbe  Constitution  vested  in  the  Leg- 
islature, as  in  the  case  of  tbe  appointment  of 
United  States  senators. 

On  tbe  other  hand,  it  seems  equally  clear 
that  the  word  "state"  was  not  used  as  a  con- 
venient way  of  describing  the  people  residing 
within  the  territorial  limits  of  ft  state,  on  the 
theory  that  the  state  in  one  and  its  simplest 
sense  consists  of  tbe  people.  If  that  had  been 
the  intention,  it  is  reasonable  to  believe  this 
constitutional  provision  would  have  followed 
the  language  of  article  1,  section  2,  that  "  the 
House  of  Representatives  shall  be  composed  of  , 
members  chosen  every  second  year  by  the  peo- 
ple of  the  several  states,"  etc. 

Tbe  word  "state"  was  ^ised  to  describe  the 
people  residing  within  certain  described  terri* 
torial  limits,  organized  into  a  state  govern- 
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meDt,  republican  in  form,  oonstitudor  one 
body  corporate  and  politic,  and  m  and  ofitself 
«  unity. 

An  unorganized  body  of  inhabltanta  is  not  a 
ctate. 

TexM  y.  WMie,  74  U.  8.  7  WaU.  700,  721, 19 
L.  ed.  227, 286. 

This  interpretation  is  abundantly  sustained 
by  an  ezamioaUon  of  the  oonyentioD  debates. 
iTiey  are  stated  and  reviewed  in  2  Bancroft's 
History  of  the  Constitution  of  the  United 
States,  pp.  165-185. 

The  process  of  constitutional  deyelopment, 
by  construction  and  usage,  has  been  such  that 
It  is  not  now  competent  for  a  state  to  break 
and  destroy  the  homogeneousness  of  the  elect- 
oral colleges,  by  diyiding  itself  into  separate 
«nd  independent  districts  for  the  election  of 
presidential  electors,  to  voice  the  w'il)  of  such 
districts  in  the  choice  of  the  chief  magistrate, 
«s  distinguished  from  the  will  of  the  state  as  a 
political  unit. 

See  1  Bryoe's  American  Commonwealth,  p. 
850. 

Meun.  'BLwKpy  A*  Hal^h  and  B.  M* 
Ciiteheon  counsel  for  relators. 

Mr,  A.  A.  £llis9  Atty-Qen,^  for  respond- 
«nts: 

In  the  mode  devised  by  the  National  Con- 
vention, as  exhibited  in  the  Constitution,  it  was 
presumed  that  the  electors  would  consist  of 
well-informed  citizens,  who  should  exercise 
their  own  Judgments  in  selectini^  candidates 
for  the  ofl9ces  of  president  and  vice-president. 

See  Life  of  Timothy  Pickeriog,  vol.  8.  108; 
Miller  on  the  Constitution  of  the  Unit^ 
States,  149,  150. 

The  district  mode  was  mostly,  if  not  ex- 
clusively, in  view  when  the  Constitution  was 
framed  and  adopted;  and  was  exchanged  for 
tbe  general  ticket  and  the  le^lative  election 
as  the  oDly  expedient  for  bafflmg  the  policy  of 
the  particular  states  which  had  set  the  exam- 
ple. 

Writinn  of  James  Madison,  vol.  8,  888, 
884;  Hlldreth,  History  of  the  United  States. 

It  was  the  intention  of  the  framers  of  the 
Ck>nstitution  to  leave  that  power  in  the  hands 
of  the  several  states  to  be  exercised  in  the  man- 
ner the  Legislature  of  each  state  shall  deem 
proper. 

McKnight,  "The  Electoral  System  of  tbe 
United  States,"  p.  87. 

The  right  to  make  these  directions  is  com- 
plete and  conclusive,  subject  to  no  control  or 
revision,  and  placed  entirely  with  them  [state 
legislatures]  for  tbe  best  and  most  unanswera- 
ble reasons. 

The  Electoral  System  of  the  United  States, 
McKnight,  877;  Judge  Cooley  in  Michigan 
Law  Journal  of  February,  1892,  p.  6;  Story, 
Constitution.  4th  ed.  p.  804. 

The  report  made  by  the  committee  on  Priv- 
ileges ana  Elections  in  1874  discusses  the  ques- 
tion of  the  relative  merits  of  the  two  systems. 
It  appears  clear  from  such  report  that  the  dis- 
trict system  is  more  equitable  and  more  fairly 
represents  the  wishes  of  the  entire  people. 

Report,  895,  48d  Cong.  1st  Session,  Senate 
Report;  Report  containing  Reports  Nos.  281 
to  478. 

Tbe  word  "state"  In  the  Federal  Constitu- 
tion is  used  in  four  or  five  different  senses. 
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Texoi  y.  Wright,  74  U.  S.  7  Wall.  700, 19  L. 
ed.227. 

In  reply  to  the  play  on  the  word  "state"  I 
refer  the  court  to  the  clause  in  article  1,  section 
10:  "  No  state  shall  make  any  law  impairing 
the  obligations  of  contracts." 

The  word  "state"  in  this  .clause  is  used  ib 
the  sense  of  "legislature  of  a  state"  and  as  a 
prohibition  against  the  state  Legislature,  and 
prohibits  tbe  Legislature  from  directly  or  in- 
directly making  such  a  law.  It  extends  to  a 
city  ordinance. 

Saginaw  Ga»  Light  Co.  v.  Saginato,  28  Fed. 
Rep.  588;  Wright  v.  ^agle,  101  U.  S.  791,  25 
L.  ed.  921. 

Mr,  J.  W.  Champlin*  also  for  respondent* 

Where  the  words  of  a  constitutional  pro- 
vision, taken  in  their  ordinary  sense,  and  in 
the  order  of  their  grammatical  arrangement, 
embody  a  definite  meaning,  which  involves  no 
absurdity  or  conflict  with  other  parts  of  the 
same  instrument;  the  meaning  thus  apparent 
on  the  face  of  the  provision  is  tbe  only  one 
tbat  can  be  presum^  to  have  been  intended, 
and  there  is  no  room  for  construction.  It  is 
not  allowable  in  a  constitution  any  more  than 
in  a  statute,  to  interpret  that  which  bus  no 
need  of  interpretation. 

yetoaU  V.  Aopfe,  7  N.  Y.  9,  97;  HiUs  y. 
Chicago,  00  111.  86;  BpringfiM  v.  Edwards,  84 
m.  626;  Cooley,  Const.  Lim.  68,  71;  Beards 
town  v.  Vtrgifiia,  76  Dl.  84. 

Nor  can  the  inconvenience  or  hardship  that 
may  ensue  the  enforcement  of  a  provision 
couched  in  such  unmistakable  lan^;:uage  Justi- 
fy its  modification  by  construction,  and  no 
considerations  of  supposed  public  policy,  nor 
of  political  expediency,  or  party  success,  can 
be  regarded  in  arriving  at  the  meaning. 

WeiU  v.  Kenfield,  54  Cal.  Ill;  Wayne  Coun- 
ty V.  Detroit,  17  Mich.  401. 

Mewre,  Otto  Kirchner  and  F.  E.  Bark« 
worth  also  for  respondent. 

Montfl^merjr*  J.,  delivered  the  opinion 
of  the  court : 

The  relators,  who  are  candidates  for  the 
office  of  electors  of  president  and  vice^presi* 
dent,  placed  in  nomination  by  the  Repub- 
lican party,  ask  for  a  mandamus  to  compel 
the  respondent  to  give  notice  of  an  election 
to  be  held  on  the  first  Tuesday  after  the  first 
Monday  in  November,  to  fill  said  offices, 
under  the  statute  in  former  years  providing 
for  an  election  of  electors  by  the  state  at 
large.  The  relators  allege  that  Act  No.  50 
of  tbe  Public  Acts  of  1891,  known  as  the 
"Miner  Law,"  is  unconstitutional  and  void. 
It  is  firet  averred  that  the  law  in  question  is  in 
conflict  with  article  2,  g  1,  of  the  Federal 
Constitution,  in  this:  that  it  attempts  to 
delegate  to  portions  of  the  state  fixed  as  dis- 
tricts by  the  Legislature  the  power  to  name 
electors,  whereas  the  section  referred  to,  it  is 
contended,  confers  this  authority  and  duty 
upon  the  state  at  large,  acting  as  a  corporate 
unit  in  its  corporate'  capacity.  Secondly,  it 
is  contended  that,  even  though  the  Legisla- 
ture may  thus  delegate  the  authority  to  dis- 
tricts, the  law  enacted  is  fatally  defective  in 
the  following  respects :  (a)  That  it  violates 
article  4,  §  20,  of  the  Constitution  of  this 
state,  whidi  provides  that  no  law  shall  em- 
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brace  more  than  one  object,  which  shall  be 
expressed  in  its  title,  in  that  it  provides  for 
an  election  of  alternate  electors,  whereas  the 
title  relates  only  to  choosing  electors;  (6) 
that  the  Act  is  inoperative,  for  the  reason 
that  it  fails  to  provide  means  for  canvassing 
the  votes  of  electors  in  those  portions  of 
Wayne  county  which  constitute  the  first  and 
portions  of  the  second,  sixth,  and  seventh 
electoral  districts ;  (c)  that,  even  if  the  elec- 
tion of  alternate  electors  is  valid,  the  act 
makes  no  provision  for  filling  the  office  in 
case  both  the  elector  and  the  alternate  shall 
die  or  become  disqualified  before  performing 
their  duties. 

Most  evidently  the  question  of  greatest  im- 
portance is  that  relating;  to  the  true  interpre- 
tation of  section  1,  art.  2,  of  the  Federal 
Constitution.  The  provision  of  that  section 
is  that  "each  state  shall  appoint,  in  such 
manner  as  the  Legislature  thereof  may  direct, 
a  number  of  electors  equal  to  the  whole 
number  of  senators  and  representatives  to 
which  the  state  maj  be  entitled  in  the  Con- 
gress. **  On  both  sides  it  appears  to  be  con- 
ceded that  the  word  ''state,"  as  here  em- 
ployed, means  the  body  politic  and  corporate. 
On  the  part  of  the  relators  it  is  contended 
that  the  state  must,  in  the  choice  of  electors, 
act  as  a  unit,  and  cannot  delegate  the  au- 
thority to  name  electors  to  any  fractional  part 
of  the'  state,  as  a  district  fixed  for  that  pur- 
pose alone,  or  for  that  and  other  political 
action.  On  the  part  of  the  respondent  it  is 
contended  that  the  section  in  question  gives 
the  Legislature  plenary  power  to  prescribe 
how  and  in  what  manner  the  state  may  choose 
its  electors,  whether  by  the  Legislature,  or 
by  all  the  electors  voting  for  a  general  ticket^ 
or  by  electors  voting  in  districts. 

In  Story  on  the  Constitution,  (vol.  2,  p. 
804,  4th  ed.,)  it  is  said :  ''It  is  observable 
that  the  language  of  the  Constitution  is  that, 
'  each  state  shall  appoint,  in  such  manner  as 
the  Legislature  thereof  may  direct,*  the 
number  of  electors  to  which  the  state  is  en- 
titled. Under  this  authority  the  appoint- 
ment of  electors  has  been  variously  provided 
for  by  the  state  Legislature.  In  some  states 
the  Legislature  have  directly  chosen  the 
electors  themselves ;  in  others  they  have  been 
chosen  by  the  people  by  a  general  ticket 
throughout  the  whole  state ;  and  in  others  by 
the  people  in  electoral  districts,  fixed  by  the 
liCgislature,  a  certain  number  of  electors  be- 
ing apportioned  to  each  district.  No  ques- 
tion has  ever  arisen  as  to  the  constitutionality 
of  either  mode,  except  that  of  a  direct  choice 
by  the  Legislature.  But  this,  though  often 
doubted  by  able  and  ingenuous  minds,  has 
been  firmly  established  in  practice  ever  since 
the  adoption  of  the  Constitution,  and  does 
not  now  seem  to  admit  of  controversy,  even 
if  a  suitable  tribunal  existed  to  adjudicate 
upon  it." 

If  the  question  were  to  be  determined 
solely  by  reference  to  the  language  employed, 
it  may  be  admitted  that  there  would  be  much 
force  in  the  contention  that  the  state  must 
act  as  a  unit,  and  that  no  lesser  body  could 
be  delegated  to  perform  any  portion  of  the 
duty  vested  in  the  state  as  a  body  corporate, 
and  it  might  possibly  be  held  that  the  words, 
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"in  such  manner  as  the  Legislature  thereof 
may  direct, "  conferred  only  the  limited  power 
of  directing  how  the  staVe  acting  as  an  en- 
tirety shall  make  its  appointment.  But  in 
my  judgment  these  worus  are  clearly  suscep- 
tible 01  a  construction  which  confers  upon 
the  Legislature  the  power  to  say  how  the 
state  action  shall  be  voiced.  In  such  a  case 
resort  is  properly  had  to  contemporaneous 
construction.  Judffe  Cooley  in  his  work  on 
the  Constitution  says:  "Contemporaneous 
construction  may  consist  simply  in  the 
understanding  with  which  the  people  re- 
ceived it  at  the  time,  or  in  the  acts  done  m 
putting  it  in  operation,  and  which  neces- 
sarily assume  that  it  is  to  be  construed  in  a 
particular  way.  In  the  first  case  it  can  have 
very  littl^  force,  because  the  evidences  of 
the  public  understanding,  when  nothing  had 
been  done  under  the  provision  in  question, 
must  always  necessarily  be  vague  and  inde- 
cisive. But  where  there  has  been  a  practi- 
cal construction,  which  has  been  acquiesced 
in  for  a  considerable  period,  considerations 
in  favor  of  adhering  to  this  construction 
sometimes  present  themselves  to  the  courts 
with  a  plausibility  and  force  which  it  is 
not  easy  to  resist.  Indeed,  where  a  par- 
ticular construction  has  been  generally  ac- 
cepted as  correct,  and  especially  when  this 
has  occurred  contemporaneously  with  the 
adoption  of  the  Constitution,  and  by  those 
who  had  opportunity  to  understand  the  in- 
tention of  Uie  instrument,  it  is  not  to  be  de- 
nied that  strong  presumption  exists  that  the 
construction  rightly  interprets  the  inten- 
tion." Cooley.  Const.  Lim.  p.  67.  This 
rule  has  been  so  frequently  recognized  both 
bv  this  court  and  the  Supreme  Court  of  the 
United  States  as  to  require  little  more  than 
a  reference  to  the  authorities.  Martin  v. 
Hunter,  14  U.  8.  1  Wheat.  851.  4  L. 
ed.  100 ;  Bank  of  United  States  v.  HaUtead^ 
28  U.  S.  10  Wheat.  68,  6  L.  ed.  267 ;  Ogden  v. 
Saunders,  25  U.  B.  12  Wheat.  290,  6  L.  ed. 
682 ;  People  v.  Dean,  14  Mich.  406 ;  People  v. 
State  Treasurer,  28  Mich.  499;  Detroit  (Hty 
R.  Go,  V.  MiUs,  85  Mich.  646.  Speaking  of 
this  rule  in  Ogden  v.  Saunders,  Mr,  Justice 
Johnson  says:  "It  proceeds  upon  the  pre- 
sumption that  the  contemporaries  of  the  Con- 
stitution have  claims  to  our  deference  on  the 
question  of  right,  because  they  had  the  best 
opportunities  of  informing  themselves  of  the 
undezstanding  of  the  framers  of  the  Consti- 
tution, and  of  the  sense  put  upon  it  by  the 
?eople  when  it  was  adopted  by  them."  In 
^eople  V.  State  Treasurer,  supra,  it  was  held 
that  Constitutions  are  to  be  construed  as  the 
people  construed  them  in  their  adoption,  if 
possible,  and  the  public  history  of  the  times 
should  be  consulted,  and  should  have  weight 
in  arriving  at  that  construction.  See  also 
People  V.  Harding,  58  Mich.  481. 

The  practical  construction  which  was 
placed  upon  the  section  under  consideration 
was  certainly  such  as  to  maintain  the  con- 
tention of  the  respondent  that  the  contem- 
poraneous interpretation  was  that  bv  this 
section  plenary  power  was  reposed  in  the 
several  Legislatures  of  the  states  to  pre- 
scribe methods  for  choosing  electors  other 
than  that  by  a  vote  of  electors  of  the  entirs 
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state,  or  by  any  agency  which,  in  the  per- 
formance of  other  public  functions,  repre- 
sented the  entire  state.  In  the  first  presiaen- 
tial  election  Maryland  and  Virginia  each 
adopted  the  district  plan. 

Maryland  continued  to  so  choose  her  elect- 
ors down  to  and  including  the  year  1882. 
Massachusetts  in  1788  adopted  a  plan  of 
nominating  electors  in  districts  by  a  vote 
of  the  people,  to  whom  tlie  Legislature  was 
limited  in  making  a  choice.  In  1796  they 
were  chosen  by  districts.  In  New  York  the 
method  of  choosing  electors  first  adopted  was 
by  vote  of  the  Legislature,  but  in  1825  the 
district  system  was  adopted,  and  was  in  use 
in  the  election  of  1828.  In  North  Carolina 
the  district  system  was  adopted  in  1803,  and 
in  use  in  1804  and  1808.  In  Kentucky  the 
district  system  prevailed  until  1828.  In  Ten- 
nessee the  district  system  prevailed  from  1796 
to  1836.  In  Indiana  the  district  system  was 
used  in  1824  and  1828.  In  Illinois  the  dis- 
trict system  prevail^  from  its  admission 
into  the  Union  until  1827.  In  Maine  also 
the  district  system  prevailed  from  1820  until 
and  including  the  election  of  1828.  It  will 
be  seen,  therefore,  that  the  exercise  of  the 
right  to  choose  electors  by  districts  be^an 
at  the  first  election  held  under  the  Constitu- 
tion, and  continued  to  be  exercised  by  some 
of  the  states  for  a  period  of  forty  years. 
Nor  was  an  abandonment  of  this  method 
due,  except  possibly  in  a  single  instance, 
to  growing  doubts  as  to  its  constitutional- 
ity. The  states  in  which  it  had  been  in- 
voked adopted  a  general  ticket  method,  is 
believed,  not  because  of  any  doubt  of  the 
authority  to  choose  electors  in  districts,  but 
in  order  that  more  power  could  be  wielded 
by  the  state  in  political  conventions.  Mad- 
ison, who  acted  as  a  member  of  the  commit- 
tee which  reported  to  the  Federal  convention 
the  method  finally  adopted  for  electing  the 
president,  in  a  letter  written  in  1823,  and 
in  which  a  constitutional  amendment  which 
should  make  the  choice  of  electors  by  dis- 
tricts imperative  was  recommended  by  bim, 
in  referring  to  the  action  of  the  convention, 
said:  "The  district  system  was  mostly,  if 
not  exclusively,  in  view  when  the  Constitu- 
tion was  framed  and  adopted,  and  was  ex- 
changed for  the  general  ticket  and  the  leg- 
islative election  as  the  only  expedient  for 
bafiiing  the  policy  of  the  particular  states 
which  had  set  the  example."  8  Madison 
Papers,  338. 

Another  persuasive  fact  in  determining 
whether  the  intention  was  to  limit  the  exer- 
cise of  the  right  of  the  state  to  choose  elect- 
ors to  a  method  which  involved  action  by 
the  state  as  a  unit  is  the  practical  construc- 
tion placed  upon  section  2  of  article  1,  which 
provides  that  ''the  House  of  Representatives 
shall  be  composed  of  members  chosen  every 
second  year  by  the  people  of  the  several 
states,"  and  that  until  enumeration  shall  be 
made  ''the  state  of  New  Hampshire  shall 
be  entitled  to  choose  three,  Massachusetts 
eight,"  etc.  There  is  certainly  the  same 
ground  for  contention  that  the  authority 
given  to  a  state  to  choose  three  or  eight  rep- 
resentatives involves  action  by  the  state  as 
«  unit  as  there  is  to  say  that  the  provision 
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that  each  state  shall  appoint  electors  in  such 
manner  as  the  Legislature  thereof  may  di- 
rect requires  action  by  the  state  as  a  unit, 
and  yet,  from  the  time  of  the  adoption  of 
the  Constitution,  the  power  of  the  state  to 
provide  for  choosing  representatives  by  dis- 
tricts has  not  been  questioned,  nor  has  the 
power  to  choose  by  an  election  at  large  been 
questioned,  (where  no  law  of  Congress  in- 
tervenes, )  so  that  there  has  been  the  practical 
construction  which  has  continued  down  to 
this  day,  which  establishes  that,  under  the 
provisions  of  section  2,  art.  1,  the  state  hav- 
ing authority  to  choose  representatives  has 
the  choice  of  methods,  and  may  elect  by  dis- 
tricts or  en  masse. 

But  it  is  urged  that  the  fact  that  the  dis- 
trict system  has  been  abandoned  is  evidence 
from  which  it  may  be  inferred  that  there  has 
been  a  growing  belief  in  the  unconstitution- 
ality of  that  method ;  and  it  is  further  stated 
in  the  briefs  of  the  counsel  that  "any  exam- 
ination of  the  history  of  the  meUiods  of 
choosing  presidential  electors  which  approx- 
imates philosophic  or  scientific  inquiry  can 
only  result  in  the  conclusion  that  the  states, 
in  coming  to  the  use  of  the  general  ticket, 
by  a  common  consent  and  practice  gave  to 
the  Constitution  a  construction  and  meaning 
which  it  might  not  otherwise  now  have, 
but  which  is  nevertheless  of  the  most  con- 
clusive and  binding  character. "  There  would 
doubtless  be  great  force  in  the  practical  con- 
struction which  has  obtained  for  sixty  years, 
even  though  not  contemporaneous,  if  such 
construction  involved  of  necessity  a  negation 
of  the  right  claimed  by  the  Legislature  in 
this  case,  but  the  fact  that  the  several  states 
have  provided  by  their  Legislatures  for  choos- 
ing electors  on  a  general  ticket  does  not  in- 
volve an  assertion  that  the  power  to  choose 
by  districts  does  not  exist.  And,  in  so  far 
as  the  argument  of  counsel  assumes  that  our 
Constitution  is  subject  to  growth,  it  is,  in 
my  judgment,  inconsistent  with  the  purpose 
and  duty  to  sacredly  maintain  the  integrity 
of  that  instrument,  to  treat  it  as  subject  to 
modification  except  by  the  prescribed  agen- 
cies and  by  the  prescribed  methods.  And. 
especially  is  it  inconsistent  with  established 
rules  to  say  that  by  nonuser  a  commonwealth 
may  lose  the  power  to  exercise  rights  ex- 

Sressly  delegated  in  a  written  constitution. 
f,  under  the  Constitution,  and  after  forty 
years  of  practical  construction,  the  state  had 
the  right  to  choose  electors  by  districts,  it 
does  not  lie  with  any  court  to  assert  that 
that  right  had  been  lost  to  the  state  by  non- 
user. 

In  People  v.  I^U  Treasurer,  23  Mich.  499, 
Mr.  Justice  Cooley,  speaking  for  the  court, 
said :  "  Constitutions  do  not  change  with 
the  varying  tides  of  public  opinion  and  de- 
sire. The  will  of  the  people  therein  re- 
corded is  the  same  inflexible  law  until 
changed  by  their  own  deliberative  action ; 
and  it  cannot  be  permissible  to  the  courts 
that  in  order  to  aid  evasions  and  circumven- 
tions, they  shall  subject  these  instruments, 
which  in*  the  main  only  undertake  to  lay 
down  broad  general  principles,  to  a  literal 
and  technical  construction,  as  if  they  were 
great  public  enemies  standing  in  the  way  of 
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progress,  and  the  duty  of  ever^  good  cittzen 
was  to  get  around  their  provisions  whenever 
practicable,  and  give  them  a  damaging  thrust 
whenever  convenient.  They  must  construe 
them  as  the  people  did  in  their  adoption,  if 
the  means  or  arriving  at  that  construction 
are  within  their  power.**  It  has  evidently 
not  been  the  view  of  eminent  statesmen 
either  that  the  original  construction  of  this 
section  should  have  been  such  as  to  exclude 
the  power  of  the  Legislature  to  adopt  the 
district  method,  or  that  that  power  has  been 
lost  by  nonuset,  for  as  late  as  1874  the  com- 
mittee on  privileges  and  elections  of  the 
United  States  senate  made  a  report,  in  which, 
speaking,  of  this  section,  It  was  said :  **  The 
appointment  of  these  electors  is  thus  placed 
absolutely  and  wholly  with  the  Legislatures 
of  the  several  states.  They  may  6e  chosen 
by  the  Legislature,  or  the  Legislature  may 
provide  that  they  shall  be  elected  by  the 
people  of  the  state  at  large,  or  in  districts, 
as  are  members  of  Congress,  which  was  the 
case  formerly  in  many  states.** 

But  it  is  lireed  that  the  Act  in  question  is 
in  conflict  with  the  Fourteenth  and  Fifteenth 
Amendments,  and  it  is  said  that  at  the  time 
these  Amendments  were  adopted  the  method 
of  choosing  electors  actually  in  vogue  in  all 
the  states  was  by  vote  of  the  people  at  large 
for  a  general  ticket,  and  that  it  is  provided 
by  the  Fourteenth  Amendment  that  ^  no  state 
shall  make  or  enforce  any  law  which  shall 
abridge  the  privileges  or  immunities  of  cit- 
izens of  the  United  States  ;**  and  also  pro- 
vided that,  **  when  the  right  to  vote  at  any 
election  for  the  choice  of  electors  of  presi- 
dent and  vice-president  ...  is  denied 
to  any  of  the  male  inhabitants  of  such  state, 
being  twenty -one  years  of  age  and  citizens 
of  the  United  States,  or  in  any  way  abridged 
except  for  participation* in  rebellion  or  other 
crime,  the  basis  of  representation  shall  be 
reduced  ;**  and  as  the  Fifteenth  Amendment, 
provided  that  ''the  right  of  citizens  of  the 
United  States  to  vote  shall  not  be  denied  or 
abridged  by  the  United  States,  or  by  any 
state,  on  account  of  race,  color,  or  previous 
condition  of  servitude,**  that  these  Amend- 
ments are  to  be  held  to  have  relation  to  the 
conditions  then  existing,  and  that,  in  effect, 
they  operate  to  repeal  by  implication  so 
much  of  article  2,  §  1,  as  to  prescribe  the 
mnnncr  of  choosing  electors,  it  would,  in 
our  opinion,  be  a  strained  construction  which 
should  give  to  either  of  these  Amendments 
the  effect  to  annul  the  power  expressly  dele- 
gated in  section  1,  art.  2.  But  here  again 
we  are  not  without  the  aid  of  contempora- 
neous construction.  As  already  pointed  out, 
the  committee  of  privileges  and  elections  of 
the  S(mate,  composed,  as  it  was  of  men  who 
participated  in  the  adoption  of  these  Amend- 
ments, reported  in  1874,  in  the  most  une- 
quivocal terms,  that  this  power  still  rested 
witli  the  Legislature.  The  question  was  also 
discussed  by  eminent  members  of  the  electoral 
commission  of  1877.  Commissioner  Freling- 
huysen,  speaking  of  the  power  of  the  state  to 
appoint  electors,  said:  ''Under  this  power, 
tlie  JjCgiRlature  mi^ht  direct  that  the  elect- 
ors sliould  be  appointed  by  the  Legislature, 
by  the  executive,  by  the'  judiciary,  or  by 
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the  people.  In  the  earliest  days  of  the  rs« 
public  electors  were  appointed  by  the  leg- 
islatures. In  Pennsylvania  they  were  ap- 
pointed by  the  judiciary.  Now,  in  all  Uia 
states  except  .Colorado,  the^  are  appointed 
by  the  neople.  **  Commissioner  Hoar  said : 
"Upon  the  whole  matter,  therefore,  I  am  of 
opinion  that  the  appointment  of  electors  and 
the  ascertaining  who  has  been  appointed  is 
the  sole  and  exclusive  prerogative  of  the 
state.  The  state  acts  by  such  agencies  as  it 
selects.**  Justice  Field  said:  ''The  Consti- 
tution  declares  that  each  state  shall  appoint 
electors  'in  such  manner  as  the  Legislature 
thereof  may  direct*.  .  .  .  With  the  ex- 
ception of  these  provisions  as  to  the  number 
of  electors  and  the  ineligibility  of  certain  per- 
sons, the  power  of  choice  on  the  part  of  the 
state  is  unrestricted.     The  manner  of  ap- 

5 ointment  is  left  entirely  to  its  Legislature.** 
tutice  Miller,  commissioner,  said:  "If 
elected  by  the  Legislature,  as  they  may  be, 
an  appropriate  m^e  [of  certifying  the  elec- 
tion] would  be  the  signatures  of  tne  presid- 
ing officers  of  the  two  Houses  to  the  fact  of 
such  appointment,  or  a  certified  copy  of  the 
Act  by  which  they  were  elected.*^  In  Be 
KemnUer,  136  U.  S.  486,  84  L.  ed.  519,  it 
was  said :  "  The  Fourteenth  Amendment  did 
not  radically  change  the  whole  theory  of  the 
relations  of  the  state  and  Federal  government 
to  each  other  and  of  boUi  governments  to  the 
people.**  See  also  Minor  v.  Happersett,  88 
U.  8.  21  Wall.  162,  22  L.  ed.  627.  It  is 
very  clear  that  the  Fifteenth  Amendment  was 
intended  to  preclude  the  state  from  making 
any  discrimination  against  citizens  on  ac- 
count of  color.  No  reasoning  could  make 
this  plainer  than  does  the  mere  reading  of 
the  provision :  "The  riffht  of  citizens  of 
the  United  States  to  vote  shall  not  be  denied 
or  abridged  on  account  of  race,  color,  or 
previous  condition  of  servitude.**  There  is 
no  attempt  to  place  limitations  upon  the 
power  of  the  state,  except  that  in  any  case 
where  the  right  of  suffrage  is  involved  the 
class  protected  bv  this  Amendment  shall  not 
be  discriminated,  against.  Neither  by  the 
Fourteenth  nor  Fifteenth  Amendments  was 
there  any  attempt  to  place  limitations  upon 
the  authority  of  the  state  as  to  the  choice  of 
officers  theretofore  existing.  Presidential 
electors  are  still  regarded  as  state  officers. 
mugerald  v.  Ghreen,  134  U.  S.  877.  88  L.  ed. 
951.  And  to  hold  that  because,  at  the  time 
of  the  adoption  of  the  Fourteenth  Amend- 
ment, the  general  custom  was  to  elect  by  the 
states  at  large,  this  secured  irrevocably  the 
right  of  each  citizen  twenty-one  years  of  age 
to  vote  directly  for  the  number  of  electors 
to  which  the  state  is  entitled,  would  be  to 
bold  also  that  the  method  of  choosing  state 
officers,  including  judicial  officers,  which  at 
the  time  of  the  adoption  of  this  Amendment 
obtained,  was  irrevocably  fixed  beyond  the 
power  of  the  Legislature  of  the  several  stntes 
to  change.  We  do  not  think  the  Amendment 
is  susceptible  of  this  construction. 

Does  this  Act  embrace  more  than  one  ob- 
ject, and,  if  not,  is  that  object  sufficiently 
expressed  in  its  title?  It  is  held  that  the 
provision  of  the  Constitution  requiring  that 
the  subject  shall  be  expressed,  etc.,  is  fully 
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Accom  nil  shed  when  the  statute  has  but  one 
ffeoeral  object,  and  when  such  object  is  fairly 
indicated  by  its  title.  Every  end  and  means 
necessary  to  the  accomplishment  of  the  gen- 
eral object  need  not  be  provided  for  by  a 
separate  Act  relating  to  that  alone.  People 
▼.  Mahaney,  13  Mich.  481 ;  Kurtz  r.  People, 
83  Mich:  279;  Byerson  v.  UtUy,  16  Mich. 
270.  The  title  of  this  Act  is  **Ad  Act  to 
Provide  for  the  Election  of  Electors  of  Piesi- 
dent  and  Vice-president  of  the  United  States, 
and  to  repeal  all  other  Acts  and  Puits  of  Acts 
in  Conflict  herewith."  It  is  said  that  the 
body  of  the  Act  provides  for  the  elections 
of  alternate  electors  as  well  as  electors,  and 
that  alternate  electors  are  not  named  in  the 
title.  It  would  hardly  be  contended  that  it 
was  not  competent  under  this  title  to  pro- 
vide for  miing  vacancies  occasioned  by  the 
death  or  disability  of  one  of  the  electors  first 
chosen.  This  Act,  in  effect,  does  no  more 
than  that.  Technically,  also,  alternate  elect- 
OTB  are,  before  they  become  officials  vested 
with  any  fanctions' whatever,  electors.  The 
sole  object  of  their  election  is  that  they 
ehall,  in  a  certain  event,  exercise  the  func- 
tion of  electors.  The  question  might  be 
oiiite  different  if  they  were  elected  to  a  dis- 
tinct office,  having  duties  to  perform,  and 
with  a  provision  that  the^  should  have  added 
to  these  duties  the  function  of  electors  in  the 
event  of  the  disability  of  their  principal. 

It  is  also  urged  as  an  objection  to  the 
validity  of  this  law  that,  in  case  of  the 
death  or  disability  of  both  the  elector  and 
alternate,  no  provision  is  made  for  filling 
the  vacancy,  and  it  is  therefore  claimed  to 
be  inoperative.  But  it  is  only  necessary  to 
say  that,  if  this  be  true,  then  any  attempt 
to  appoint  electors  would  fail ;  for,  under 
the  formsr  statute  existing  in  this  state,  and 
under  all  statutes  vesting  power  to  fill  va- 
cancies in  the  electoral  college,  death  miffht 
intervene,  and  prevent  the  exercise  of  that 
function. 

Can  the  Act  be  said  to  be  inoperative  and 
void  because  so  defective  that  its  provisions 
cannot  be  given  effect?  It  is  first  claimed 
Umt  the  law  is  defective  in  not  requiring 
notice  of  election  of  the  district  electors 
provided  for,  but  we  think  this  criticism 
-vithout  force.  Section  147  of  HowelVs 
Statutes  remains  in  force,  and  by  the  express 
terms  of  that  statute  the  secretary  of  state  is 
required  to  give  notice  that  there  are  to  be 
cJiosen  as  many  of  the  following  officers  as 
are  to  be  chosen  at  such  general  election, 
namely,  a  governor,  electors  of  president  and 
vice-president.  The  electors  provided  for 
in  this  Act  are  to  be  chosen  at  this  general 
election,  and  it  is  the  plain  duty  of  the  sec- 
refarjT  of  state  to  give  notice  of  that  fact. 

It  IS  next  urged  that  the  law  is  defective 
and  inoperative,  for  the  reason  that  no  means 
are  provided  either  by  the  Act  itself  or  the 
general  law  for  canvassing  votes  in  Wayne 
county.  The  general  law  (Act  190,  Pub. 
Acts  1891)  provides,  by  section  1,  for  in- 
spectors of  election  for  elections  at  which 
presidential  electors  may  be  voted  for.  Sec- 
tion 86  provides  for  a  canvass  of  the  votes. 
0ection  88  requires  duplicate  statements  of 
ibtb  result  to  be  prepared,  one  copy  of  which 
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is  to  be  filed,  and  the  other  delivered  to  the 
inspector  appointed  bv  the  board  to  attend 
the  county  canvass.  Sections  184  and  185  of 
Howell's  Statutes  provide  that  the  board  of 
canvassers  shall  proceed  to  canvass  the  votes, 
and  section  185  requires  the  statement  of 
votes  given  for  electors  of  president  and 
vice-president  of  the  United  States  each  year 
in  which  such  electors  are  to  be  chosen. 
The  Act  in  question,  in  section  2,  provides 
that,  **  the  counting,  canvassing,  and  certify- 
ing of  the  votes  cast  for  such  electors  at  large 
and  their  alternates,  and  said  district  electors 
and  their  alternates,  shall  be  done,  as  near 
as  may  be,  as  is  now  provided  by  law  for 
the  election  of  electors  of  president  and  vice- 
president  of  the  United  States.  **  The  pre- 
cise point  appears  to  be  that,  as  the  votes 
cast  in  the  countv  for  the  presidential  elect- 
ors are  cast  in  different  electoral  districts, 
there  is  no  provision  for  a  separate  canvass 
of  the  votes  cast  in  each  district  by  the  board 
of  canvassers.  We  do  not  see  the  least  diffi- 
culty in  applying  the  law.  It  would,  of 
course,  be  the  duty  of  the  inspector  to  des- 
ignate the  district  in  which  the  elector  is 
voted  for ;  and,  as  the  district  is  defined  by 
law,  there  is  no  more  difficulty  in  doing  this 
than  there  is  in  the  board  of  state  canvassers 
crediting  to  the  one  entitled  the  votes  cast 
in  the  proper  judicial  circuit  for  circuit 
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The  Act  in  question  is  in  conflict  with 
the  law  of  Congress  in  so  far  as  it  attempts 
to  fix  a  date  for  the  meeting  of  electors  and 
the  method  of  certifying  their  action.  Does 
this  render  the  entire  Act  inoperative?  There 
is  no  doubt  of  the  rule  that  where  the  law 
of  a  state  coufiicts  with  the  law  of  Congress 
in  a  matter  in  reference  to  which  Congress 
has  the  right  to  legislate  the  state  law  must 
give  way  to  the  extent  of  such  conflict. 
lUMniton  v.  RUe,  8  Mich.  242.  The  law  is 
not  necessarily  inoperative  in  toto  because  in 
some  of  its  provisions  the  Legislature  has 
exceeded  its  power.  On  the  contrary,  the 
rule  is  stated  to  be  that  the  unconstitution- 
ality of  one  portion  of  the  statute  cannot 
defeat  other  portions,  unless  the  nature  of 
the  unconstitutional  provision  is  such  as  to 
render  it  of  vital  importance  to  the  law. 
People  V.  Mahanepy  13  Mich.  481.  See  also 
BftiOe  V.  Richmond,  59  Mich.  570;  Atty-Gen. 
V.  Amon,  60  Mich.  372;  Robinson  v.  Miner ^ 
68  Mich.  549,  18  West.  Rep.  471. 

This  general  rule  is  conceded,  but  it  is 
contended  that  this  statute  furnishes  evidence 
upon  its  face  that  it  contains  provisions 
which  would  not  have  been  adopted  had  it 
been  within  the  understanding  of  the  Leg- 
islature that  the  provision  relative  to  the 
date  for  the  meeting  of  electors  was  inopera- 
tive. The  statute  providing,  as  it  docs,  that 
^'in  case  two  or  more  persons  have  an  equal 
and  the  highest  number  of  votes  cast  for  any 
office  created  by  this  Act  as  canvassed  by  tlie 
board  of  state  canvassers,  the  Legislature  in 
joint  convention  shall  choose  one  of  said 
persons  to  fill  such  office,  and  it  si  all  be  the 
duty  of  the  governor  to  convene  the  TiCgisla- 
ture  in  special  session  immediately  upon 
such  determination  by  said  board  of  state 
canvassers,"  it  is  urged  that  if  it  had  been 
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understood  that  the  Legislntnre  which  is  to 
be  chosen  at  tlic  siinie  guueral  election  at 
which  the  presidential  electors  are  chosen 
was  to  convene  before  the  date  when,  under 
the  law  of  Congress,  the  electors  are  permit- 
ted to  cast  their  vote,  it  is  not  to  be  presumed 
that  the  Legislature  would  have  provided 
for  convening  the  Legislature  in  specffal  ses- 
sion at  large  expense ;  but  we  arc  not  able  to 
say.  as  a  matter  of  law,  that  this  is  true. 
The  new  Legislature  will  sit  but  three  legis- 
lative days  prior  to  the  date  fixed  by  the  law 
of  Congress  for  the  meeting  of  electors.  Nor 
is  it  clear  beyond  question  that  it  was  not 
the  purpose  and  intent  of  the  present  Legis- 
latui-e  to  retain  the  power  of  choosing  the 
electors  in  case  '^f  tie  rather  than  to  commit 
It  to  their  successors.  We  think  there  are 
evidences  afforded  by  the  Act  itself  that  such 
was  their  purpose.  We  cannot,  therefore, 
say  that  this  statute  would  not  have  been 
passed  in  the  form  in  which  it  is,  without 
the  provision  relating  to  the  time  of  the 
meeting  of  the  electors,  and  therefore  are 
not  justified  in  holding  that  tlie  law  is 
wholly  inoperative,  because  of  the  conflict 
of  that  provision  with  the  law  of  Congress 
upon  the  same  subject. 

We  have  considered  the  questions  present- 
ed with  the  care  which  the  exceeding  im- 
portance of  the  issue  seemed  to  us  to  im- 
peratively require,  and  our  conclusion  is 
th&t  the  statute  must  stand  as  the  lawful 
edict  of  the  Legislature.  Nearly  70  years 
ago  ChaneeUoT  Kent  wrote  in  regard  to  the 
election  of  the  president  as  follows:  "The 
mode  of  his  appointment  presented  one  of 
the  most  difficult,  momentous  questions  that 
occupied  the  deliberation  of  the  Assembly 
which  framed  the  Constitution ;  and  if  ever 
the  tranquillity  of  this  nation  is  to  be  dis- 
turbed, and  its  liberties  endangered  by  a 
struggle  for  power,  it  will  be  upon  this 
very  subject  of  the  choice  of  president.  This 
is  the  question  that  is  eventual Iv  to  test  the 
goodneAs  and  try  the  strength  of  the  Consti- 
tution;  and  if  we  shall  be  able,  for  half  a 
century  hereafter,  to  continue  to  elect  the 
chief  magistrate  of  the  Union  with  discre- 
tion, moaerntion,  and  integrity,  we  shall 
undoubtedly  stamp  the  highest  value  on  our 


national  character^  and  recommend  our  re- 
publican institutions,  if  not  to  the  imita- 
tion, yet  certainly  to  the  esteem  and  admira- 
tion, of  the  more  enlightened  part  of 
mankind."  1  Kent,  Com.  274.  The  danger 
in  tlits  plenary  power  conferred  by  the  Con- 
stitution of  the  state  upon  its  Legislaturea 
has  been  recognized  by  the  wise  and  patriotic 
statesmen  of  all  political  parties,  and  several 
attempts  have  been  made  in  Congress  to  se- 
cure an  amendment  requiring  a  uniform 
mode.  The  language  of  Chancellor  Kent 
was  written  shortly  after  a  long  debate  in 
the  United  States  Senate  over  proposed 
amendments.  Ann.  Cong.  182^-24,  167-375 
To  the  intelligence,  wisdom,  and  patriotism 
of  our  people  is  due  the  gratifying  fact  that 
the  danger  has  thus  far  been  averted,  but 
the  action  resulting  in  the  passage  of  the 
Act  in  question  is  a  reminder  of  the  danger 
which  may  at  any  time  be  precipitated  upon 
the  country  for  the  purpose  of  obtaining 
political  power.  The  iniustioe  of  any  other 
than  a  uniform  system  of  electing  the  pres- 
ident of  the  United  States  is  manifest.  A» 
has  been  recently  well  said:  "It  is  of  the 
first  and  last  consequence  and  importance 
that,  in  legislating  upon  this  subject,  it 
should  not  be  regarded  from  a  party  stand- 
point. "  But  neither  the  fact  that  this  most 
important  consideration  may  have  been  over- 
looked, nor  that  this  legislation  may  result 
in  serious  injustice,  can  extend  our  jurisdic- 
tion, or  justify  us  In  usurping  functions 
which  under  the  Constitution  pertain  'to  the 
Legislature.  As  was  said  by  Justice  Onssoday 
in  the  recent  case  of  State  v.  Cunningham, . 
(Wis.)  61  N.  W.  Rep.  1186:  "It  is  to  !» 
remembered  that  even  praise wortliy  objects, 
cannot  be  rightfully  obtained  by  a  violation 
of  law.  Every  effort  to  fritter  away  the 
plain  language  of  the  Constitution,  by  way 
of  construction  or  otherwise,  even  to  secure 
a  desirable  end,  is  nothing  less  than  an  in- 
sidious attempt  to  undermine  the  funda- 
mental law  of  the  state,  and  hence,  to  that 
extent,  destructive  of  good  government,  be 
sides  being  vicious  in  its  tendencies." 

T/ie  writ  should  he  denierl. 

The  other  Justices  concurred. 
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V, 

Blbridge  TUFTS.  Respt, 

( Utah ) 

1*  A  cause  oi  action  fbr  divorce  is  not 
taken  away  by  the  repeal  of  the  stat- 
ute under  whl<A  it  arose  without  any  saving 
clause  where  this  is  accompanied  by  a  new  stat- 
ute prescribing  the  same  grounds  for  divoroe 
although  making  the  requirements  leas. 


8.   A  general   Statute   of  Idnitationa 
does  not  apply  to  an  acttou  for  divorce. 

(June  0, 1832.) 

APPEAL  by  plaintiff  from  orders  of  the 
District  Court  for  Salt  Lake  County  sus- 
taining a  demurrer  to,   and  dismissing,   the 
complaint,  in  an  action  brought  to  obtain  a 
divorce.    Beversed. 
The  facts  are  stated  in  the  opinion. 


Nora— For  note  on  effect  of  statutes  to  defeat  or 
preserve  pending  olvll  actions,  see  Pritchard  v. 
Savannah  St.  ft  EL  R.  A.  Co.  (Ga.)  14  L.  B.  A.  721. 
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For  notes  on  effect  of  repeal  on  cause  of  aotloii« 
see  Mooie  v.  Kenookee  (Mich.)  4  L.  B.  A.  665;  Coots 
V.  Detroit  (Mioh.)  5  L.  B.  A.  816. 
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Meurs,  Brown  A  Henderson,  for  appel- 
lant: 

A  cause  of  action  havine  accrued  aod  be- 
come complete  under  the  om  statute,  a  subse- 
quent change  in  the  law,  or  even  a  repeal, 
could  not  take  it  away.  It  had  become  a 
Tested  right. 

Sutherland,  Stat  Const.  §§  164, 480;  Cooley, 
Const.  Lim.  862;  Smith  y.  LouinUU,  N,  0,  db 
T.  R.  Co.  62  Miss.  510. 

A  statute  prescribing  causes  for  divorce,  or 
taking  away  causes  tjefore  existing,  should  be 
construed  to  apply  only  to  acts  committed 
subsequent  to  it,  unless  a  clear  intent  to  the 
contrary  is  expressed. 

Clark  V.  CVark,  10  N.  H.  880.  84  Am.  Dec. 
165;  1  Bishop,  Mar.  &  Div.  §§  08-108,  696- 
698. 

The  complaint  states  facts  sufficient  to  con- 
st) lute  a  cause  of  action  under  either  statute. 

2  Bishop,  Mar.  <&  Div.  5th  ed.  ^§  650,  651; 
Brown.  Divorce,  130:  Palmer  v.  Palmer^  45 
Mich.  150,  40  Am.  Rep.  461. 

At  common  law.  and  in  those  jurisdictions 
where  the  common  law  is  recognized  in  distin- 
guiBbing  between  legal  and  c(juitable  actions, 
t^e  general  Statute  of  Limitations  does  not  in 
terms  apply  to  equitable  actions,  but  courts  of 
equity  in  all  cases  where  there  was  a  concur- 
rent remedy  at  law,  or  where  the  case  had  an 
analogy  in  a  legal  action,  applied  the  Statute 
of  Limitation  proveming  the  concurrent  or 
analogous  case  in  a  court  of  law  to  the  equi- 
table action. 

Wood.  Lim.  of  Act.  p.  108,  §  58  et  Mq.;  18 
Am.  &  Eng.  Encyclop.  Law.  674-680;  8mith 
V.  Wood,  6  Cent.  Rep.  816,  42  N.  J.  Eq.  568; 
People  V.  Evere$t,  4  Hill,  71;  Famam  v. 
Brooks,  9  Pick.  242. 

In  those  jurisdictions  where  the  distinction 
between  legal  and  equitable  actions  are  (so  far 
as  form  is  concerned)  abolished  and  the  Stat- 
ute of  Limitations  is  made  applicable  to  all 
actions,  couris  of  equity  instead  of  applying 
the  staiuie  by  courtesy  or  by  analogy,  are 

foverncd  by  it  in  cases  where  it  was  so  applied 
efore. 

1.^  Am.  &  Eng.  Encyclop.  Law,  675;  Luw 
V.  Hoggin,  69  Cal.  255;  Butler  v.  Johnson,  111 
N.  Y.  204. 

it  has  been  held  in  California,  from  which 
we  get  our  Statute  of  Limitations,  that  it  ap- 
plies to  equitable  as  well  as  legal  actions. 

Lord  V.  Morris,  18  Cal  486;  Boyd  v.  Blank- 
man,  29  CaL  44, 87  Am.  Dec.  146. 

But  there  is  a  class  of  cases  cognizable  by 
courts  of  equity  where  there  is  no  concurrent 
or  analogous  legal  remedy,  but  which  are 
purely  equitable  actions  to  which  the  general 
Statutes  of  Limitations  do  not  apply,  such  as 
express  trusts,  claims  between  husband  and 
wife,  or  between  partners. 

Love  V.  Watkins,  40  Cal.  547,  6  Am.  Rep. 
624;  18  Am.  &  Eng.  Encyclop.  Law,  688, 
684,  711,  and  notes;  Wood,  Lim.  of  Act  p. 
118,  §  59. 

Actions  for  divorce  come  within  the  princi- 
ples established  by  these  authorities,  and  the 
Statute  of  Limitations  of  actions  generally 
does  not  apply. 

Moselp  V.  Mosely,  67  6a.  92;  Barnett  v. 
Enrshbarger,  3  West.  Rep.  750,  105  Ind.  410. 

The  statute  does  not  apply  and  lapse  of 
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time  is  not  in  itself  a  bar  and  can  only  be  con- 
sidered in  determining  whether  the  action  is 
brought  in  good  faith  or  the  offense  condoned, 
and  this  is  available  only  as  a  defense. 

Brown.  Divorce,  74;  2  Bishop,  Mar.  &  Div. 
§§  48.  108  et  seg, 

Messrs,  Poinrers  A  Hllesy  for  respondent: 

The  Act  of  1852  was  repealed  by  the  Act  of 
1878.  There  is  no  saving  clause  in  the  Act  of 
1878  saving  the  right  of  action  conferred  bv 
the  section  of  the  Act  of  1852.  Therefore  it 
follows  that  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action. 

Sutherland,  Stat.  Const.  §g  162,  168,  and 
cases  there  cited;  Utah  Comp.  Laws  1876,  p. 
875.  1888,  ^  2602. 

To  justify  a  divorce  the  ground  of  complaint 
for  a  divorce  must  he  given  by  the  law  of  the 
forum.  The  cruel  treatment  must  have  been 
committed  after  the  passage  of  the  statute. 

5  Am.  &  Eng.  Encyclop.  Law,  p.  778. 

Divorce  statutes  are  given  prosp^tive  effect 
only. 

The  alleged  contract  of  separation  which  ia 
set  out  in  the  complaint  is  not  a  ground  for  a 
divorce.  It  cannot  be  held  as  desertion.  Sep- 
aration by  consent  is  not  willful  desertion. 

Eanhinson  v.  Hankinson,  88  N.  J.  Eq.  66. 

Such  contracts  are  not  unlawful. 

WeUs  V.  Stout,  9  Cal.  492;  Walker -7.  Walker, 
76  U.  S.  9  Wall  743,  19  L.  ed.  814. 

Miner*  J,,  delivered  the  opinion  of  the 
court: 

The  appellant  in  this  case  filed  her  com- 
plaint for  divorce  October  15,  1891,  alleging, 
amonff  other  things,  that  she  was  married  to 
the  (^fendant  in  November.  1869.  at  Salt 
Lake  City,  where  she  had  resided  since  that 
time ;  and  that  for  several  months  following 
her  said  marriage  she  was  required  by  the 
defendant  to  reside  with  his  mother,  and  that 
during  such  residence  she  was  subject  to. 
and  made  the  victim  of.  repeated  acts  of 
extreme  cruelty  on  the  part  of  the  defendant 
and  his  mother,  which,  if  true,  would  or- 
dinarily entitle  her  to  a  decree  of  divorce. 
These  acts  are  sufficiently  set  out  to  cover 
the  requirements  of  the  statute.  She  further 
alleges  that,  on  account  of  such  several  acts 
of  cruelty,  she  was  obliged  to  leave  hia 
mother's  bouse,  and  return  to  her  parents; 
that  soon  after  this  the  parties  obtained  what 
was  then  called  a  **  church  divorce"  from 
the  Church  of  Jesus  Christ  of  Latter  Dav 
Saints,  which  reads  as  follow :  **  Enow  all 
men  by  these  presents,  that  we.  the  under- 
signed. El  bridge  Tufts  and  Eleanor  B. 
Tufts,  his  wife,  (before  marriage  with  him, 
Eleanor  Bringhurst,)  do  hereby  mutually 
covenant,  promise,  and  agree  to  dissolve  all 
the  relations  which  have  heretofore  existed 
between  us  as  husband  and  wife,  and  keep 
ourselves  separate  and  apart  from  each  other 
from  this  time  forth.  In  witness  whereof 
we  have  hereto  set  our  hands,  in  Salt  Lake 
City,  this  26th  day  of  August,  A.  D.  1870. 
Elbridge  Tufts.  Eleanor  B.  Tufts.  Signed 
in  presence  of  D.  McKensie.  Gteorge  Rey- 
nolds. " 

It  also  appears  that  at  this  time  the  appel- 
lant was  of  the  age  of  twenty  years,  hsui  no 
experience    whatever    in    courts,  and    sup- 
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posed  tbat  such  document  aboTe  recited  was 
a  valid  diyoroe  until  before  the  commence- 
ment of  this  suit ;  that  no  other  divorce  had 
ever  been  |?ranted;  that  s'^veral  years  after 
this,  and  while  in  the  belief  that  she  was 
legally  divorced,  she  again  married  one 
Wickle,  but  she  ceased  living  with  him 
after  she  discovered  she  was  not  legally  mar- 
ried to  him;  that  said  defendant  nas  twice 
married  since  her  marriage  with  him,  and 
has  never  obtained  any  lesral  divorce  from 
plaintiff,  etc.  To  this  complaint  the  de- 
fendant filed  his  demurrer,  on  the  grounds: 
FirsU  that  said  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion ;  second,  that  it  appears  upon  the  face 
of  the  complaint  that  said  cause  of  action 
there  stated  is  barred  by  section  201  of  the 
Code  of  Civil  Procedure.  This  demurrer 
was  sustained  by  the  court,  and  the  com- 
plaint dismissed.  The  plaintiff  appeals  from 
the  order  sustaining  the  demurrer  and  from 
the  decree  dismissing  the  complaint. 

The  first  question  here  is.  Was  the  de- 
murrer properly  sustained?  The  learned 
counsel  for  the  defendant  now  contend  that 
the  cause  of  action  arose  under  the  Act  of 
this  territory  passed  1852,  (see  Comp.  Laws 
Utah  1876,  p.  375,)  and  that  this  statute  was 
repealed  by  the  Act  of  1887,  (see  Comp. 
Laws  1888,  %  2602 ;)  and  that  there  was  no 
saving  clause  to  this  Act  savinjr  the  right 
of  action  conferred  b^  the  Act  of  1852 ;  and 
therefore  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action. 
Section  2602  should  not  be  so  construed  as 
to  deprive  any  person  of  such  rights  as  had 
accrued  under  the  former  Act.  This  Act 
prescribes  a  less  degree  of  cruelty  as  a  cause 
of  divorce  than  was  required  under  the  former 
Act,  but  in  many  respects  its  provisions  are 
the  same.  State  v.  Qumber,  87  Wis.  808; 
1  Bishop,  Mar.  Div.  &  Sep.  §  165 ;  Bishop, 
Written  Laws.  S8  86,  128,  183 ;  Laude  v. 
C?neaao  A  H:  W,  JB.  Oo.  83  Wis.  640. 

In  rennsylvania  it  is  held  that  before  a 
statute  should  be  construed  to  take  away  a 
remedy  for  a  prior  injury  it  should  clearly 
appear  that  it  embraces  tne  cause  of  the  in- 
jury within  its  provisions.  ChaUcer  v.  Ivei, 
65  t>a.  81. 

In  New  York  it  has  been  held  that  posi- 
tive enactments  are  not  to  be  construed  as 
interfering  with  previously  existing  rights 
of  action,  contracts,  or  suits,  unless  the  in- 
tent thus  to  interfere  be  expressed  in  the 
enactment.  Butler  v.  Palmer,  1  Hill,  825; 
Hitchcock  V.  Way,  6  Ad.  &  El.  943 ;  Bedford 
V.  Shilling,  4  Serg.  &  R.  401,  8  Am.  Dec. 
718.  So,  also,  a  statute  prescribing  causes 
for  divorce,  or  taking  away  causes  before 
existing,  should  be  construed  to  apply  only 
to  acta  committed  subsequent  to  its  passage, 
unless  a  clear  intent  is  expressed  to  the  con- 
trary. Bishop.  Mar.  &  Div.  8d  ed.  §  802 ; 
1  Bishop,  Mar.  &  Div.  5th  ed.  §S  98-108, 
696;  Jarvis  v.  Jartfie,  8  Edw.  Ch.  462,  467. 
6  L.  ed.  726,  728 ;  Clark  v.  aark,  10  N.  H. 
880,  84  Am.  Dec.  165;  Given  v.  Marr,  27 
Me.  2\2\f^Mt  V.  fleott,  6  Ohio,  534. 

The  rights  and  liabilities  of  these  parties 
grew  out  of  a  contract  governing  the  mar- 
riage relation  which  existed  at  the  time  the 
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alleged  cruelty  was  inflicted.  These  rifhta 
and  liabilities  were  so  sacred  and  binding 
between  the  parties  that  they  could  not  be 
severed  by  mutual  consent;  nor  could  the 
parties  forcibly  break  away  from  their  bind- 
inir  force.  Mr.  JuMtiee  Field,  in  Pacific  Mail 
8,  8,  Co,  V.  JoUiffe,  69  U.  S.  2  Wall.  458, 
17  L.  ed.  807,  said:  ''When  a  right  has 
arisen  upon  a  contract,  or  a  transaction  in 
the  nature  of  a  contract,  authorized  by  stat- 
ute, and  has  been  so  far  perfected  that  noth- 
ing remains  to  be  done  by  the  party  assert- 
ing it,  the  repeal  of  the  statute  does  not 
affect  it,  or  any  action  for  its  enforcement. 
It  has  then  become  a  vested  right,  which 
stands  independent  of  the  statute.  .  .  . 
This  new  Act  took  effect  simultaneously 
with  the  repeal  of  the  first  Act.  Its  provis- 
ions may  therefore  more  properly  be  said  to 
be  surbstituted  in  the  place  of,  and  to  con- 
tinue in  force  with  modifications,  the  provis- 
ions of  the  original  Act,  rather  than  to  have 
abrogated  and  annulled  them.**  Bishop, 
Written  Laws,  §  181,  lays  down  the  rule 
that  **the  repeal  of  a  statute,  accompanied 
by  a  re-enactment  of  its  terms,  or  of  its  sub- 
stantial provisions  in  any  other  form  of  ex- 
pression, does  not  break  its  continuity,  and 
there  is  no  moment  when,  whatever  wurds 
of  repeal  are  employed,  it  can  be  said  to  be 
repealed."  Martindale  v.  Mariindale,  10 
Ind.  566 ;  FuUerUm  v.  Spring,  3  Wis.  667 ; 
Collim  V.  Warren,  63  Tex.  814 ;  StaU  v. 
Oumber,  37  Wis.  298;  Sutherland,  Stat. 
Const.  §g  164,  165 ;  MiddleUm  v.  Mew  Jersey 
W.  L.  R  Co.  26  N.  J.  Eq.  269,  274.  It 
is  clear  that  the  Legislature  did  not  intend, 
by  repealing  the  Act  of  1852,  to  take  away 
or  impair  the  rights  which  had  arisen  under 
it.  PaeiJUi  Mail  S.  S.  Co.  v.  Mliffe,  69  U. 
S.  2  Wall.  450,  17  L.  ed.  805 ;  WHght  v. 
CakUy,  5  Met.  406 ;  Randolph  v.  Lamed,  27 
N.  J.  Eq.  557;  Bishop.  Written  Laws,  g 
183;  WiUamttte  Palls  T,  A  Mill.  Co.  v. 
Biley,  1  Or.  188 ;  Capron  v.  Strout,  11  Nev. 
804. 

The  complaint  states  facts  sufficient  to  con- 
stitute a  cause  of  action  under  the  statute. 
The  cause  of  action  having  accrued  and  be- 
come complete  under  the  Laws  of  1852,  we 
think  it  sufficient,  unless  barred  by  the  Stat* 
ute  of  Limitations.  Section  8150,  Comp. 
Laws  1888,  is  the  general  Statute  of  Limita- 
tions applicable  to  actions  not  otherwise 
specifiea.  Actions  for  divorce  are  nowhert 
referred  to  in  any  provision  of  the  Limita- 
tion Act.  The  question  is  therefore  pre- 
sented  whether  the  general  Statute  of  Limita- 
tions is  appl  icable  to  actions  for  divorce  under 
the  laws  of  this  territory.  Bishop,  in  his 
work  on  MaiTiage,  Divorce,  and  Separation, 
(vol.  2,  §  426,)  says  ''that  the  Statutes  of 
Limitations,  in  the  mere  ordinary  words 
common  in  our  statutes,  are  not  extended  by 
interpretation  to  suits  for  divorce."  But. 
where  the  statute  by  express  terms  limits  the 
period  within  which  a  matrimonial  suit 
must  be  brought,  such  statute  operates  abso- 
lutely. By  the  practice  of  the  English  par- 
liament in  granting  divorce  bills,  delays  in 
the  preliminary  steps  and  in  the  final  ap- 
plication are  taken  into  account;  yet  there, 
as  in  some  of  the  stales,  where  no  express 
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statutory  bar  is  created,  any  reasonable  ex- 
planation contained  in  the  pleadings  or  the 
E roofs  excusing  the  delay  is  to  be  considered 
y  a  court  of  equity  in  granting  or  refusing 
rcjief.  ^nd  lapse  of  time,  'when  excused, 
is  by  no  means  treated  as  an  absolute  bar. 
In  one  case  cited,  poverty  being  the  excuse 
for  delay,  the  petitioner  was  granted  relief, 
although  sixteen  years  had  passed  since  the 
adultery  was  committed.  So,  also,  absence 
abroad,  sickness,  and  mistake  of  fact  as  to 
the  relation  existing  between  the  parties, 
have  been  held  sufficient  to  excuse  the  delay 
In  presenting  a  complaint  for  relief.  Bishop, 
Har.  Div.  &  Sep.  g^  428,  429;  Mosely  y. 
Magely,  67  Ga.  92.  Mr.  Justice  Swayne,  in 
SifUivan  ▼.  F&rtland  dh  E.  B,  Co,  94  U.  8. 
807,  24  L.  ed.  824,  says:  ** Every  case  is 
governed  cbiefiy  by  its  own  circumstances. 
Sometimes  the  analogy  of  the  Statute  of 
Limitations  is  appliea,'  sometimes  a  longer 
period  than  tliat  prescribed  by  the  statute  is 
required ;  in  some  cases  a  shorter  is  sufficient, 
and  sometimes  the  rule  is  applied  where 
there  is  no  statutory  bar.  It  is  competent 
for  a  court  to  apply  the  inherent  principles 
of  its  own  system  of  jurisprudence,  and  de- 
cide accordingly.''  And  ^where  the  relief 
iought  is  based  on  a  right  purely  equitable, 
then  that  court  acts  solely  upon  its  own 
inlierent  rules,  altogether  outside  of  and 
independent  of  the  Statute  of  Limitations." 
KUne  V.  Vogel,  90  Mo.  239,  6  West.  Rep.  647 ; 
18  Am.  &  Eng.  Encyclop.  Law,  675-679. 
Taking  the  facts  as  presented  in  this  case 
in  connection  with  the  peculiar  relations 
then  existing  between  husband  and  wife  as 
recognized  by  the  church  of  which  these 
parties  were  evidently  members,  we  can  come 
to  no  other  conclusion  than  that  the  delay  on 
fie  part  of  the  plaintiff  in  presenting  her 
complaint  should  be  recognized  as  excusable. 
Indeed,  delay  in  complaining  of  family 
difficnlties,  and  in  bringing  such  matters 
before  the  court,  is  to  be  encouraged,  rather 


than  punished,  in  the  hope  that  a  better  state 
of  things  may  be  established  by  the  voluntary 
action  of  the  parties.  The  marriage  relation 
is  a  continuing  one.  In  legal  contemplation, 
husband  and  wife  are  one.  In  their  dealings 
with  each  other  they  are  governed  by  the  same 
rules  that  are  applied  to  othere.  Neitlicr 
should  be  allowed  to  claim  laches  as  to  the 
other,  but  the  policy  of  the  law  should  bo 
to  encourage  tranquillity  and  forbearance 
between  parties  sustaining  that  relation. 
While  the  relation  is  based  upon  a  contract, 
yet  it  is  a  contract  that  differs  from  nil 
others,  and  is  the  basis  of  civilized  society. 
It  cannot,  like  other  contracts,  be  dissolved 
by  mutual  consent  of  the  contracting  parties. 
It  may  be  entered  into  by  parties  not  capable 
of  forming  any  other  lawful  contract,  it  can 
be  annulled  by  law,  and  its  rights  and  rela- 
tions are  derived  raUier  from  the  law  relating 
to  it  than  from  the  contract  itself.  In  dis- 
solving this  contract  by  judicial  procedure, 
we  cannot  conclude  the  Legislature  intended 
to  class  it  with  other  causes  of  actions  to 
which  acts  of  limitations  apply.  Mosely  v. 
Motdyy  67  Ga.  92;  Johnson  v.  Johnson,  50 
Mich.  293. 

Our  conclusion  is  that  the  Statute  of  Limi- 
tations is  not  a  bar  to  this  action.  We  do 
not  mean  to  say  that  long  unexplained  delay 
in  bringing  this  action  may  not  be  the  sub- 
iect  of  inquiry.by  the  court  at  the  hearing. 
This  delav  may  defeat  the  action  upon  a  full 
and  fair  investigation,  if  it  is  not  satisfac- 
torily explained.  All  the  facts  concerning 
the  allegations  in  the  complaint  should  be 
presented  to  the  court,  and  from  them  the 
court  can  determine  the  rights  of  the  parties. 

The  several  orders  oj  the  Third  District  Court 
in  sustaining  the  demurrer  and  dismissing  the 
complaint  are  va^cated  and  set  aside,  with  costs, 
the  defendant  to  be  allowed  to  answer,  and 
the  case  proceed  to  a  hearing  upon  the  merits. 

Anderson  and  Blackburn*  J  J,  concur. 
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1  •  An  ordinance  which  is  in  effect  an  o^ 
fer  by  the  city  wben  accepted  creates  a  con- 
tract to  be  construed  and  interpreted  like  any 
other  written  contraot. 

8.  An  ordinance  gprantingf  the  privilef^e 
to  lay  g^as  mains  and  pipes  in  the  city 
streets  for  tiprenty«five  years  on  certain 
conditions,  containing  a  provision  that  the  city 
shall  take  sufficient  gas  for  certain  lamps,  with- 
out mentioning  any  other  period,  makes  a  con- 
traot to  take  the  qukntlty  of  gas  specified  for  a 
term  of  twenty-five  years. 


Noon.— For  note  on  the  power  of  public  officers 
to  make  contracts  binding  on  their  successors  or 
(or  a  term  of  years,  see  Shelden  v.  Fox  (Kun.)  anUt 
H7. 
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8*  The  interpretation  which  the  parties 
themselves  have  pat  upon  an  indefinite 
or  ambi^nons  eontraet  will  be  adopted  by 
the  court. 

4*  An  exdosive  use  of  the  streets  of  a 
city  for  g^as-pipes  is  not  implied  by  an 
ordinance  granting  merely  the  privilege  of  lay- 
ing gas  mains  and  pipes  and  also  constituting  a 
contract  for  a  certain  quantity  of  gas. 

6.  The  ag^reement  of  a  city  to  take  gaM 
for  certain  lamps  for  a  specified  time» 
and  also  for  such  additional  lamps  as  the  city 
council  may  from  time  to  time  direct,  does  not 
prevent  the  city  from  purchasing  gas  from  any 
other  company  for  any  lamps  except  those  speoi* 
fled. 

6*  A  municipal  contract  for  g^as  being 
the  exercise  of  a  purely  business  power  is  not 
void  as  a  surrender  of  leglalative  power. 


For  note  on  power  of  municipality  to  create  a 
monopoly,  see  Altgelt  y.  San  Antonio  (Tex.)  18  I* 
iLA.888, 


480 


Indiana  Sufri&mb  Court. 


Jttnic, 


k 


?•  A  eity  has  power  to  contract  for  a 
supply  of  g^aa  or  iprater  for  a  reasonable 
period  of  time  extending  beyond  the  tenure  of 
ollice  of  the  individual  members  of  the  common 
council  makingr  such  contract. 

8*  Twenty-five  years  cannot  be  said  to 
be  an  unreasonable  time  for  which  to  con- 
tract for  the  supply  of  light  or  water  to  a  dty. 

9.  The  passage  of  an  ordinance  consti- 
tuting an  offer  which  Is  accsepted  as  a 
contract*  If  the  contract  is  included  within  the 
terms  of  a  prior  ordinance  requiring  proposals 
for  work,  is  a  repeal  of  the  prior  ordinance  pro 
tanto. 

10.  To  present  a  question  as  to  dam- 
ag^es  on  appeal*  it  must  have  been  assigned 
as  a  cause  for  a  new  triaL 

(Junel7.18(tt.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Knox  County  in  fa- 
vor of  plaintiff  in  an  action  brought  to  recover 
the  contract  price  of  certain  ^as  which  had 
been  furnished  by  plaintiff  for  lighting  defend- 
ant's streets.    Afflrmed, 

The  facts  are  stated  in  the  opinion. 

lietttrs.  John  T.  Goodman*  Cnllop  ft 
Kessinger  and  McDonald,  Butler  ft 
Snow  for  appellant. 

Mr.  W.  H.  DeWolf,  with  Mestn,  RUey 
ft  Ermison,  fo.'  appellee: 

The  contract  in  this  case  is  clearly  within 
the  contractual  power  of  the  city  to  enter  into, 
and  does  not  in  the  slightest  particular  restrict 
the  city  in  the  fullest  and  most  extensive  exer- 
cise of  its  legislative  powers. 

Indianapolis  v.  Indianapolis  Ocu  Light  dh  C. 
Co,  66  Ind.  896. 

A  municipal  corporation  acts  as  a  private 
corporation  when  it  enters  into  a  contract  with 
its  inhabitants,  as  to  supply  gas,  and  is  subject 
to  the  same  duties,  liabilities,  and  disabilities 
as  individuals.  It  cannot  therefore  impair  the 
obligations  of  its  contracts  so  entered  into  be- 
cause it  may  deem  it  for  the  benefit  of  its  citi- 
icens  so  to  do. 

Western  Sat,  Fund  iSoc,  v.  Philadelphia,  31 
Pa.  175;  Bailey  v.  New  York,  8  HUl,  588,  88 
Am.  Dec.  669. 

An  ordinance  authorizing  a  gas  company,  on 
condition  of  it  furnishing  gas  at  specified  rates, 
to  lay  its  pipes  in  the  streets,  is,  after  it  has 
been  accepted  by  the  company,  a  contract  and 
not  a  mere  revocable  license. 

Chicago  M.  Gas  Light  dkF.  Co.  v.  Lake,  180 
ni.  42;  East  St  r/>uis  v.  East  St.  Louis  Qas 
Light  dt  C.  Co.  98  Dl.  416. 

There  is  a  distinction  between  the  powers  of 
a  municipal  corporation  which  are  govern- 
mental or  political  in  their  nature,  and  those 
which  are  to  be  exercised  for  the  management 
and  improvement  of  property.  As  to  the  sec- 
ond the  municipality  represents  the  pecuniary 
and  ])ropriotary  interests  of  individuals,  and 
within  the  limits  of  corporate  power  the  rules 
which  govern  the  responsibility  of  individuals 
are  properly  applicable. 

Cincinnati  v.  Cameron,  88  Ohio  St.  886. 

Although  there  may  be  a  defect  of  power  in 
a  corporation  to  make  a  contract  if  a  contract 
made  by  it  is  not  in  violation  of  the  charter  or 
of  any  statute  prohibiting  it,  and  the  corpora- 
tion has  by  its  promise  induced  a  party  relying 
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\  upon  such  promiRe,  and  In  execution  of  the 
contract,  to  expend  money  and  perform  bis 
part  of  the  contract,  the  corporation  is  liable 
on  the  contract. 

State  Boai'd  of  Agriculture  v.  Citizens  St.  R. 
Co.  47  Ind.  407;  Logansport  v.  Dykeman,  116 
Ind.  15. 

A  contract  is  only  ultra  vires  when  It  It 
wholly  outside  of  the  legal  powers  of  the  cor- 
poration. 

Dillon,  Mud.  Corp.  §  985. 

If  municipal  corporations  cannot  contract 
for  a  long  period  of  time  for  such  things  as 
light  or  water,  the  result  would  be  disastrous. 

Oroitder  v.  Sullivan,  128  Ind.  486. 

This  contract  must  be  construed  as  a  whole, 
and  if,  upon  examination,  it  is  found  through- 
out to  be  consistent  with  itself,  and  in  all  its 
parts,  and  the  contracting  parties  had  author- 
ity under  the  law  to  enter  into  it,  then  the 
courts  will  regard  it  as  a  valid  contract,  and 
enforce  Its  provisions. 

6  Lawson,  Rights,  Rem.  <&Pr.  g  2316;  2  Par- 
sons, 688. 

Miller,  J.,  delivered  the  opinion  of  the 
court: 

The  appellee  brought  this  suit  against  the 
appellant  to  recover  for  iras  supplied  to  api)el- 
lant  for  public  street  lighting  for  a  period  of 
ten  months,  under  the  provisions  of  an  ordi- 
nance enacted  by  the  common  council  of  the 
city  and  accepted  by  the  appellee.  The  ordi 
nance  is  as  follows: 

"An  ordinance  to  provide  for  the  lighting 
of  the  city  of  Vincennes,  Indiana,  with  i^as. 
Section  1.  There  is  hereby  granted  and  se- 
cured to  Laz.  Noble  and  associates,  their  suc- 
cessors and  assigns,  the  privilege  of  laying  pa 
mains  and  pipes  for  supplying  illuminating 
coal  gas  along  the  several  streets,  alleys,  thor- 
oughfares, and  public  grounds  of  the  city  for 
twenty- five  years  from  the  date  of  this  ordi 
nance,  the  said  mains  and  pipnes  to  be  so  laid 
as  not  to  interfere  with  the  drainage  or  sewer- 
age of  said  city;  but  before  laying  down  any 
such  mains  or  pipes  five  days'  notice  shall  be 
given  to  the  mayor  of  the  commencement  of 
the  work,  and  such  mains  or  pipes  shall  be 
laid  with  reasonable  diligence,  and  the  streets 
and  alleys  shall  be  repaired  and  restored  to 
their  origmal  condition  without  delay.  Sec 
2.  That  for  the  purpose  of  supplying  gaslight 
upon  the  several  streets  of  said  city  the  said 
Laz.  Noble  and  associates,  their  successors  and 
assigns,  shall  lay  down  the  required  mains 
and  pipes  to  supply  gas  for  lighting  the  street 
lamps  at  the  several  street  crossings  along  the 
foUowing  streets,  viz.,  [omitted.]  Sec.  8. 
The  said  Laz.  Noble  and  associates,  their  suc- 
cessors or  assigns,  may  erect  within  said  city 
all  suitable  and  necessary  buildings  and  works 
for  making  illuminating  coal  gas  of  the  most 
approved  quality  and  purity  for  supplying  the 
public  lamps  and  private  consumers  of  said 
city,  and  shall  at  all  times  supply  the  same  in 
sufficient  quantities  for  the  public  use  as  well 
as  for  private  consumptibn.  Said  works  to  be 
completed  and  in  operation  on  or  before  the 
1st  day  of  Septeml)er,  1876,  and  in  case  they 
are  not  so  completed  the  rights  and  privileges 
hereby  granted  shall  cease  and  be  void.  Sec. 
4.  Upon  the  laying  of  the  mains  and  pipes  as 
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above  provided  the  dty  of  Yincennes  shall 
erect  and  maintain  at  the  several  street  cross- 
ings within  the  limits  prescribed  in  the  above 
section  2  at  least  two  public  lamp-posts  with 
lamps  having  all  the  needed  fit  tings  and  fizt- 
ures  for  lighting,  and  may  also  erect  and 
maintain  along  the  lines  of  said  mains  and 
pipes  such  additional  lamp-posts  and  lamps  as 
tbe  city  council  may  from  time  to  time  direct; 
Hud  upon  the  erection  of  said  lamps  said  city 
shall  take  from  tbe  gas  works  so  to  be  erected 
sufficient  gas  to  keep  said  lamps  lighted  as  sim- 
ilar liunps  are  usually  lighted  in  other  cities. 
The  public  lamps  already  located  on  tbe  lines 
of  said  proposed  mains,  belonging  to  the  city, 
where  the  same  are  properly  located,  are  to  be 
included  as  part  of  the  number  provided  for 
in  this  ordinance.  Sec.  5.  The  said  Laz.  No- 
ble and  associates,  their  successors  and  assigns, 
shall  at  all  times  supply  all  the  public  lamps 
with  illuminating  coal  gas  of  approved  quality 
and  pureness,  and  of  illuminating  power  equal 
to  standard,  fourteen  sperm  candle  light,  the 
burners  to  be  used  to  be  five-feet  burners;  and 
they  further  agree  to  light  and  extinguish  the 
public  lamps  according  to  the  '  American  Me- 
ter Company's'  time-tables  in  use  for  lighting 
and  extinguishing  similar  lamps  in  cities  gen- 
erally, and  to  furnish  gas,  light,  clean,  and  ex- 
tinguish such  lamps,  for  all  of  which  the  said 
city  of  Yincennes  shall  pay  them  at  the  rate  of 
three  dollars  per  month  for  each  and  every 
lamp  so  furnished  with  gas,  lights,  extin- 
guished, and  cleaned,  in  monthly  payments. 
And  they  also  agree  to  supply  all  otber  lamps 
of  tbe  city,  and  the  inhabitants  who  may  de- 
sire it,  with  coal  gas,  as  aforesaid,  for  their 
private  use,  at  the  rate  of  three  dollars  per 
1.000  cubic  feet,  payable  on  bills  rendered 
monthly.  They  shall  make  all  needed  repairs 
to  the  public  lamps,  purchase  the  material 
therefor,  and  render  bills  therefor  against  the 
city  at  cost,  for  payment.  Sec.  6.  The  said 
Laz.  Noble  and  associates,  their  successors  and 
assigns,  agree  to  extend  their  mains  along  the 
same  or  other  streets  whenever  so  required  by 
the  city  council:  provided,  there  shall  be  found 
at  least  three  average  private  consumers  upon 
each  square  upon  such  proposed  extension;  and 
if  the  city  council  shall  determine  at  any  time 
to  light  an^  slreet  or  tiioroughfare  beyond  the 
limits  hereinbefore  specified,  the  said  city  coun- 
cil may,  at  tbe  city's  expense,  extend  the  pipes, 
erect  such  additional  posts  and  lamps  as  they 
may  deem  proper,  and  such  lamps  may  be 
lighted,  extinguished,  and  cleaned  on  the  same 
terms  as  others  are.  Any  pipes  so  laid  shall 
only  be  used  for  supplying  the  public  lamps, 
unless  said  Noble  and  associates,  their  succes- 
sors and  assigns,  shall  pay  the  city  for  said  ex- 
tended pipes.  Sec.  7.  The  said  Laz.  Noble 
and  associates  may  organize  as  a  joint-stock 
company,  under  the  laws  of  tbe  state  of  Indi- 
ana, for  the  purpose  of  constructing,  equip- 
pingy  and  operating  the  gas  works  contem- 
plated in  this  ordinance:  and,  in  case  they  shall 
so  organize,  all  the  rights,  privileges,  and 
agreements  contained  herein  shall  inure  to  such 
company.  Sec.  8.  Tbe  city  reserves  the  right 
to  test  at  all  times  the  accuracy  of  the  meters, 
and  the  quality  and  purity  of  the  gas,  by  any 
competent  agent  that  may  be  appointed  by  the 
city  counciL    Sec.  9.  The  said  Noble  and  as-  j 
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sodates  shall  enter  into  bond  with  surety  for 
the  performance  of  the  stipulations  in  this  or- 
dinance in  the  penalty  of  ten  thousand  dollare 
within  forty  days  from  the  passage  hereof,  and, 
on  failure  so  to  do,  this  ordinance,  and  all  the 
risbts  conferred  therein,  shall  be  null  and  void. 
W.  H.  H.  Beeson,  Mayor.  Passed  December 
27th,  1875. 
**  Attest:  Emil  Gull,  City  Clerk." 
The  complaint  shows  that  after  the  passage 
of  the  ordinance  tbe  appellee  company  was 
organized  and  received  from  Laz.  Noble  and 
associates  an  assignment  of  all  their  rights  con- 
ferred by  tbe  ordinance,  and  that  on  tbe  22d 
day  of  May,  1876,  the  appellee  notified  tka 
appellant  in  writing  of  their  acceptance  of  the 
terms  and  provisions  of  said  ordinance;  that 
the  company  erected  the  works,  laid  the  mains 
authorized  by  the  ordinance,  and  in  all  respects 
complied  with  its  terms  and  conditions.  The 
complaint  shows  that  within  a  short  time  after 
the  completion  of  the  works  as  originally 
agreed  upon  petitions  were  filed  with  tbe  com- 
mon council  by  citizens  and  tax-payers,  and 
extensions  of  the  mains  and  tbe  location  of  ad- 
ditional lamps  were  ordered.  This  was  con- 
tinned  from  time  to  time  until  April,  1880. 
when  the  city  ordered  the  mains  so  extended 
as  to  provide  for  fifty  additional  lamps.  The 
gas  company  hesitated  in  agreeing  to  the  ex- 
tension, but  after  some  negotiations  between 
tbe  city  and  gas  company  a  proposition  was 
made  in  writing  by  the  company  to  the  city 
council,  in  which  this  language  was  used:  ''Ajb 
this  work  will  necessitate  a  very  large  ex- 
penditure of  money  by  the  company,  and 
many  years  will  probably  elapse  before  any 
adaquate  returns  will  be  realized,  the  company 
will  require  that  upon  tbe  first  of  each  month 
lamps  upon  any  streets  that  are  ready  for 
lighting  shall  be  put  in  use  without  waiting 
for  the  completion  of  the  entire  work.  As  a 
large  quantity  of  materials  must  be  contracted 
for,  and  other  necessary  preparations  t>e  made, 
an  early  disposition  of  the  above  proposition  is 
desired.  If  this  proposition  is  agreed  to,  it  is 
expressly  understood  that  it  shall  in  no  respect 
affect  or  change  the  contract  existim;  between 
the  city  and  the  company."  In  reporting  this 
proposition  to  the  city  council  the  committee 
on  gas,  who  were  conducting  the  negotiations 
on  the  part  of  the  city,  said :  * '  We  recommend 
that  the  proposition  be  accepted,  with  the  stip- 
ulation that  it  be  in  force  for  no  longer  a  time 
than  the  original  contract,  and  end  at  the  time 
when  said  original  contract  ends."  The  re- 
port was  received  and  concurred  in  by  the 
council,  and  the  mains  were  extended  and 
lamp-posts  put  up  and  supplied  with  gas  by  the 
company.  The  arrangement  between  the 
city  and  gas  company  was  referred  to  as  a 
"contract '  in  many  other  resolutions  adopted 
by  the  city  council  in  ordering  extensions  of 
the  mains  and  location  of  lamp-posts.  It  is 
averred  in  the  complaint  that  tbe  company  sup- 
plied gas  of  the  proper  quality  for  tbe  lamp- 
posts agreed  upon,  amounting  in  all  to  283 
posts,  continuously  from  the  time  of  their 
erection  until  the  beginning  of  the  suit;  that 
the  city  paid  the  company  at  the  rate  of  $3  per 
lamp  per  month  for  all  of  tbe  lamps  up  to  and 
including  November,  1889,  but  refused  to  pay 
the  monthly  bills  of  $696  each  from  December 
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1,  1880»  up  to  and  Including  October,  1890, 
tbough  demand  for  payment  was  made  soon 
after  the  expiration  oi  each  month.  A  demur- 
rer for  wont  of  facts  was  filed  to  tbe  complaint 
and  overruled,  and  the  ruling  is  assigned  as 
error  here. 

Tbe  appellant  contends  that  the  ordinance  of 
December  27,  1875,  and  tbe  acceptance  bv  tbe 
appellee,  do  not  constitute  an  agreement  bind- 
ing tbe  city  to  buy  gas  from  tbe  company  for 
llgbling  the  streets  of  tbe  city  for  25  years; 
that,  fairly  cou8irued,  it  gives  tbecompauy  the 
right  to  use  the  streets  of  tbe  city  for  that 
length  of  lime,  but  that  the  grant  is  not  ex- 
clusive, and  that  the  city  might  grant  another 
gas  company  tbe  use  of  tbe  same  streets;  that 
the  ordinance  fixes  tbe  price  to  be  paid  by  the 
city  per  lamp  per  month  so  long  as  tbe*  city 
desires  to  take  gas  from  the  company,  but  no 
longer.  No  time  is  fixed,  in  express  words, 
durmg  which  the  city  was  to  take  gas  from  tbe 
company  for  lighting  its  street  lamps.  This 
makes  it  important  to  determine  the  rules  of 
construct  ion  to  be  applied  to  the  ordinance 
under  consideration.  It  is  insisted  by  the  ap- 
pellant that  the  ordinance  is  simply  a  grant  of 
the  franchise  to  lay  pipes  and  mains  in  the 
streets,  alleys,  and  thoroughfares  of  the  city  for 
the  purpose  of  supplying  it  and  its  inhabitants 
with  gas,  and  that  in  such  cases  the  grant  is 
to  be  taken  strongly  against  tbe  grantee,  and 
nothing  is  to  be  taken  by  implication  against 
the  public  except  that  which  necessarily  flows 
from  the  nature  of  tbe  grant. 

Indianapdii  Cable  St.  R.  Oo,  v.  Citizem  8L 
R  Co.,  127  Ind.  869-390.  8  L.  R.  A.  589,  and 
cases  there  cited,  sustains  the  doctrine  where 
the  ordinance  simply  grants  a  franchise.  We 
are,  however,  of  tbe  opinion  that  the  ordinance 
under  consideration  is  something  more  than  a 
grant.  It  is  a  grant  in  so  fares  it  confers  upon 
the  company  the  right  to  lay  its  mains  and  pipes 
in  the  public  streets;  and,  if  the  controversy  in 
this  case  related  to  tbe  nature  and  extent  of  that 
grant  these  authorities  would  be  In  point,  and 
of  importance.  In  addition  to  the  grant  above 
referred  to,  tbe  ordinance  embodies  a  contract 
between  the  city  and  the  company  for  the  sup- 
ply of  gas.  It  18  this  contract  which  is  in  dis- 
pute, and  which  furnished  the  subject-matter 
of  this  controversy.  Tbe  ordinance  was  in 
elTect  an  offer  by  tbe  city,  tbe  acceptance  of 
which  by  the  company  created  a  contract  be- 
tween tbe  parties,  measured,  like  any  other 
contract,  by  the  terms  and  conditions  of  tbe 
writings.  We  see  no  reason  why  tbe  contract 
thus  formed  should  not  be  construed  and  inter- 
preted like  any  other  written  contract.  We  are 
to  look  to  tbe  language  employed,  and,  in  case 
terms  are  ambiguous,  or  susceptible  of  more 
than  one  meaning,  may,  in  order  to  arrive  at 
the  intention  of  the  parties,  inquire  as  to  their 
situation  at  tbe  time  the  contract  was  entered 
into,  and  the  purpose  to  be  accomplished  by 
its  execution.  Beard  v.  Lofton,  102  Ind.  408; 
B.  O.  Olds  Wagon  Warks  v.  Coombs,  124  Ind. 
62;  Lyon  v.  Lenon,  106  Ind.  667,  4  West.  Rep. 
461. 

In  2  Lawson,  Rights,  Rem.  &  Pr.  g  2816. 
tbe  rule  of  interpretation  is  expressed  in  this 
language:  "In  all  contracts  where  the  mean- 
ing of  language  is  to  be  determined  by  the 
courts,  the  governing  principle  must  be   to 
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ascertain  the  Intention  of  the  parties  through 
the  words  they  have  used.  This  principle)* 
one  of  universal  application.  So  every  pnrt  of 
a  document  should  be  construed  wifh  refer- 
ence to  tbe  intention  of  the  parties  as  to  the 
whole  contract.  To  ascertain  that  intention^ 
regard  must  be  had  to  the  nature  of  the  instru- 
ment itself,  the  condition  of  the  parties  execut- 
ing it,  and  the  objects  which  they  had  in  view." 
We  are  forced  to  tbe  conclusion  that  at  the 
time  the  ordinance  was  enacted  by  tbe  com- 
mon council  of  the  city,  and  accepted  bv  the 
gas  company,  it  was  mutually  understood  that 
the  company  was  to  furnish  gas  for  street  light- 
ing, and  the  city  was  to  pay  for  gas  so  f  urnished» 
at  the  agreed  price,  for  the  period  of  twenty- 
five  years.  It  ia  evident  that  tbe  company 
was  unwiir^g  to  put  In  the  plant,  or,  after  it 
was  put  in  and  in  operation,  to  extend  the 
mains,  unless  both  tbe  city  and  private  con- 
sumers would  agree  to  take  gas.  We  cannot 
but  know  that  it  is  the  almost  universal  custom 
for  companies  and  individuals  contracting  to 
furnish  either  water  or  gas,  before  undertakmg 
the  large  expenditure  necessary  to  putting  in 
tbe  necessary  plant,  to  require  a  contract  for 
taking  water  or  gas  for  public  use  for  a  speci- 
fied time  and  at  an  agreed  price.  The  only 
time  mentioned  in  the  ordinance  that  could  in 
any  manner  fix  the  time  during  which  the  gas 
for  street  light  inp^  should  be  furnished  by  che 
company  and  paid  for  by  the  city  is  26  years. 
If  the  contract  is  not  for  that  period  of  time, 
no  time  is  fixed,  and  the  dty  might  immediate- 
ly, upon  the  completion  of  the  work,  have  dis- 
continued the  use  of  gas  in  its  streets.  We 
cannot  believe  that  the  parties  intended  to  ^eave 
tbe  use  of  gas  for  street  lighting  to  the  uo^on- 
trolled  option  of  one  of  the  contracting  parties. 
If  this  is  the  construction  to  be  placed  upon 
tbe  ordinance,  it  amounts  to  little  more  than  % 
grant  of  tbe  use  of  the  street  for  laying  pipes 
'  and  mains;  the  city  being  able  at  any  time  to 
!  discontinue  tbe  use  of  its^lamps  unless  gas  was 
furnished  at  its  own  price. 

Whatever  of  doubt  we  might  have  enter- 
tained upon  the  construction  of  tbe  ordinance 
is  dispelled  by  tbe  construction  and  practical 
interpretation  placed  upon  it  by  the  parties 
themselves  In  their  subsequent  dealings.  The 
stipulation  in  the  contract  made  for  extention 
of  tbe  mains  and  supply  of  gas  for  additional 
lamps,  that  the  arrangement  should  *'be  in 
force  for  no  longer  a  time  than  tbe  original 
contract,  and  end  at  the  time  when  said  original 
contract  ends,"  shows  that  both  the  contract- 
ing parties,  at  the  time  when  this  language 
wns  used,  understood  that  some  time  was  fixed 
in  tbe  original  contract  for  tbe  termination  of 
the  agreement  made  by  the  company  on  the 
one  hand  to  furnish  gas,  and  by  the  city  on 
tbe  other  to  pay  for  the  same  at  the  agreed 
price.  This  time  must,  we  think,  necessarily 
be  at  the  end  of  the  twenty- five  years  men- 
tioned in  section  1  of  the  ordinance.  That  it 
is  tbe  duty  of  a  court,  where  the  language  of  a 
contract  is  indefinite  or  ambiguous,  to  adopt 
the  construction  and  practical  interpretation 
which  tbe  parties  themselves  put  upon  the  con- 
tract, and  to  enforce  that  construction,  has 
been  so  often  asserted  by  this  and  other  courts 
that  no  doubt  of  its  soundness  can  l)e  enter- 
tained.   Ingle  v.  Norrington,  126  Ind.  174: 
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Pate  T.  Jf^^eneh,  Idd  Ind.  10;  LouUHUe,  N, 
A.  d  a  R,  Co.  v.  Reynolds,  118  Ind.  170;  Ftn- 
ion  Y.  Baldwin,  95  iDd.  486. 

We  do  not  tbink  this  coDStniction  of  the 
ordinance  is  subject  to  the  objection  that  it 
In  effect  (^ives  the  company  an  exclusive  pnvi- 
le^e.  There  is  no  exclusiye  grant  to  the  com- 
pany of  the  use  of  the  streets.  It  may  be  that 
no  other  company  is  likely  to  attempt  the  oc- 
cupancy of  the  same  streets  at  or  near  the 
location  of  the  mains  and  pipes  of  this  com- 
pany, but  it  is  by  no  means  impossible.  What- 
ever there  is  of  an  exclusive  nature  In  the 
grant  for  the  use  of  the  streets  is  such  as  is  the 
necessary  result  of  all  such  grants.  To  deny 
the  right  to  make  grants  that  will  not  prevent 
a  like  occupancy  by  another  company  would 
prevent  the  construction  of  plants  tor  the  dis- 
tribution of  ^as  and  water,  or  the  use  of  streets 
for  street  railways;  for  two  railways  cannot 
orcu py  the  same  space  in  a  street.  IndianapUu 
CabU  8t,  R.  Go,  v.  Citizens  S(,  R.  Co.,  supra. 
So  far  as  the  ordinance  gives  the  company  the 
use  of  the  street^,  it  is  in  the  nature  of  a  license, 
and  not  exclusive.  Orotoder  v.  Sullivan,  128 
Ind.  486:  Rus/iviUe  y.  RushviUe  Natural  Oas 
Co  (Ind.  Sup.)  16  L.  R.  A.  851. 

Neither  does  the  contract  give  the  company 
a  monopol]^  of  supplying  gas  to  the  city  for 
street  lighting.  The  city  agrees  to  take  a  cer- 
tain quantity  of  gas  for  a  specified  period  of 
time,  leaving  it  the  unrestricted  right  to  either 
manufacture  or  purchase  as  much  more  as  it  de- 
sires. This  is  not  the  class  of  contracts  which 
the  law  denounces  as  monopolistic.  The  mak- 
ing of  contracts  for  the  supply  of  light  and 
water  for  a  considerable  time  at  fixed  prices  is 
ordinarily  necessary  and  permissible.  Orowder 
V.  Sullivan,  supra;  Citizens  Gas  db  Min.  Co,y, 
ElvDood,  114  Ind.  882, 14  West.  Hep.  92.  There 
is  in  the  ordinance  no  agreement  or  provision 
preventing  the  city  from  taking  gas  from  any 
other  company.  The  contract  entered  into 
relates  to  the  street  lamps  mentioned  in  section 
2,  and  such  ''additional  lamp-posts  as  the  city 
council  may  from  time  to  time  direct.  The 
ordinance  authorizes  the  city  to  compel  the 
company  to  extend  its  mains  and  pipes,  under 
certain  conditions,  and  furnish  light  for  addi- 
tional lamps;  but  we  do  not  understand  the 
contract  as  one  which  compels  the  city  to  take 
gas  from  this  company  for  all  additional  lamps 
which  might  be  needed  to  light  the  city.  As 
we  construe  the  contract,  the  city  might  have 
restricted  the  gas  company  to  the  lamps  pro- 
vided for  in  section  2,  and  contracted  with 
some  other  company  for  all  additional  lamps, 
the  liability  of  the  city  to  pay  for  gas  furnished 
for  additional  lamps  being  dependent  upon  con- 
tracts with  the  company  subsequently  made, 
by  which  it  was  agreed  that  the  mains  should 
be  extended  and  gas  furnished  upon  the  same 
terms  and  for  the  same  period  of  time  pro- 
vided for  in  the  original  ordinance.  If  the 
ordinance  contained  a  provision  by  which  the 
cit3'  agreed  to  take  gas  from  no  other  com- 
pany, or  prohibiting  any  other  company  from 
engaging  in  the  business  of  making  and  selling 

eii*,  the  case  of  Davenport  v.  Kleinschmidt,  o 
ont.  502,  and  cases  collected  in  Re  Union 
Fetry  Co.  of  Brooklyn,  98  N.   Y.   139-150, 
would  be  in  point. 
In  our  opinion,  the  contract  was  not  void  on 
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account  of  any  supposed  surrender  by  the  com- 
mon council  of  its  legislative  power.  Every 
contract,  or  ordinance  in  the  nature  of  a  con- 
tract, does  to  some  extent  limit  and  control  t he- 
power  and  authority  of  future  councils.  Tliia 
IS  and  must  be  the  unavoidable  result  of  any 
binding  contract.  We  do  not  regard  this  as 
being  an  open  question  in  this  state.  In  Val- 
paraiso V.  Gardner,  97  Ind.  1,  49  Am.  Rep. 
416.  this  court  said:  '*  There  is  a  distinction 
between  powers  of  a  legislative  character  and 
powers  of  a  business  nature.  The  power  to* 
execute  a  contract  for  goods,  for  houses,  for 
gas,  for  water,  and  the  like,  is  neither  a  judi- 
cial nor  a  legislative  power,  but  is  a  purely 
business  power.  The  question  is,  however,  so- 
firmly  settled  by  authority  that  we  deem  It 
unnecessary  to  further  discuss  it.  Indianapolis 
V.  Indianapolis  Gas  Light  4b  O.  Co,  66  Ind. 
896;  Dillon,  Mun.  Corp.  3d  ed.  §§  478,  474." 
See  also  Orowder  v.  Sullivan,  supra;  Nem 
Orleans  Gaslight  Co.  v.  New  Orleans,  42  La. 
Ann.  188.  We  discover  nothing  in  the  ordi- 
nance that  contains  any  substantial  limitation 
of  the  legislative  power  of  the  common  coun- 
cil. The  question  of  the  extent  to  which  the- 
common  council  has  power  to  change  or  alter 
the  location  of  the  lamp-posts  when  once  estab- 
lished is  not  before  us  in  this  appeal.  We  are- 
of  the  opinion  that  nothing  in  the  ordinance 
impairs  the  authority  of  the  common  council 
to  make  all  needful  changes  in  the  grade  of  ita 
streets.    Elliott,  Roads  &  Streets,  834. 

Whatever  may  be  the  law  in  other  jurisdic- 
tions, this  court  is  committed  to  the  doctrine 
that  a  city  has  power  to  contract  for  a  supply 
of  gas  or  water  for  a  stated  period  of  time 
extending  beyond  the  tenure  of  office  of  the 
individual  members  of  the  common  council 
making  such  contract.  Indianapolis  v.  Indi- 
anapolis Gaslight  AC.Oo.^  Ind.  896;  Valpa- 
raiso V.  Gardner,  97  Ind.  1,  49  Am.  Ilep.  416. 
While  the  facts  in  these  cases  are  not  precisely 
like  the  facts  in  the  one  before  us,  the  discus- 
sion and  decisions  so  fully  cover  the  question» 
involved  in  this  case  that  we  do  not  deem  it 
necessary  to  re-examine  the  question  at  length. 
The  making  of  contracts  for  the  supply  of  gas 
or  water  Is  a  matter  delej^ated  to  the  govern- 
ing powers  of  municipalities,  to  be  exercised 
according  to  their  own  discretion;  and,  in  the 
absence  of  fraud,  while  acting  within  the 
authority  delegated  to  them,  their  action  is  not 
subject  to  review  by  the  courts. 

The  length  of  time  for  which  they  shall 
bind  their  towns  or  cities  depends  upon  so 
many  circumstances  and  conditions  as  to  situ- 
ation, cost  of  supply  and  future  prospects,  that 
th^  courts  can  interfere  only  in  extreme  cases 
and  upon  seasonable  application.  We  cannot 
say  that  twenty-five  years  is  an  unreasonable 
time  for  which  t6  contract  for  a  supply  of 
light  or  water.  Improvements  made  in  the 
methods  and  cost  of  street  lighting  have  in 
many  instances  rendered  contracts  that  were 
fair  and  equitable  when  made  to  seem  now  to 
be  grinding  and  oppressive.  We  are  satisfied 
thar  the  Act  of  March  8,  1883  (Elliott,  Supp. 
^  794),  did  not  affect  the  contract  sued  on. 
The  first  section  of  that  Act  authorizes  i  he 
common  councils  of  cities  to  contract  for  lisbt 
for  its  streets  and  alleys  for  a  period  of  time 
not  exceeding  10  years.    By  the  fourth  section 
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of  the  Act  existing  contracts,  except  such  as 
confer  exclusive  privileges,  are  declared  to  be 
valid.  We  have  arrived  at  the  conclusion  that 
the  contract  involved  did  not  confer  exclusive 
privileges,  and  it  is  therefore  not  affected  by 
the  legislation.  We  do  not  decide  that  it  is 
within  the  power  of  the  Logi5%]ature  to  impair 
the  obligation  of  such  contracts,  but  simply 
that  the  Act  does  not  purport  to  do  so.  See, 
up#»n  this  subject,  IndianapolU  v.  Indianapolis 
oasUght  d  U.  Go,  supra;  New  Orleans  Q as- 
light  Co.  V.  Louisiana  Light  db  H,  P,  d  Mfg. 
Co,  116  U.  S.  660,  20  L,  ed.  516;  Louisville 
Gas  Co,  V.  Oitizens  Gaslight  Go.  115  U.  8.  688, 
29  L.  ed.  610.  In  our  opinion,  the  court  did 
not  err  in  overruling  the  demurrer  to  the  com- 
plaint. 

r  Errors  are  assigned  upon  the  action  of  the 
court  in  sustaining  demurrers  to  several  para- 
graphs of  answer;  but,  as  the  discussion  of 
the  questions  involved  in  the  ruling  of  the 
court  upon  the  demurrer  to  the  complaint 
covered  all  the  questions  presented  by  the 
answers,  except  the  second  piuragraph,  we  will 
not  extend  this  opinion  by  reierring  to  the 
others.  In  the  second  paragraph  of  answer  it 
is  alleged  that  at  the  time  of  the  passage  of  the 
ordinance  mentioned  in  the  complaint  an  ordi- 
nance of  the  city  of  Vincennes  was  in  force 
which  required  that  proposals  for  work,  the 
estimated  cost  of  which  exceeded  $40,  be  let 
to  the  lowest  bidder  after  a  notice  for  proposals 
had  been  given  by  publication;  that  the  ordi- 
nance in  suit  was  pa^ed  in  violation  of  the 


terms  of  this  ordinance.  It  was  also  alleged 
in  the  answer  that  the  common  council  bj 
resolution  prohibited  the  gas  company  from 
supplying  gas  for  ten  of  the  lamp- posts  speci- 
fied after  December  1,  1880.  The  action  of 
the  court  in  sustaining  the  demurrer  to  this 
paragraph  of  answer  was  not  erroneous.  The 
ordinance  claimed  to  have  been  violated  evi- 
dently referred  to  work  done  for  the  city,  and 
not  to  contracts  such  as  this  one.  If  the 
passage  of  the  ordinance  sued  on  was  within 
the  prohibition  of  the  other  ordinance,  its 
passage  repealed  it  pro  tanto,  Dillon,  Mun. 
Corp.  g  814;  Burlington  v.  Estlow,  48  N.  J. 
L.  18;  Ex  parte  Wolf.  14  Neb.  24. 

The  position  of  the  appellant  was  not  im- 
proved by  the  passage  of  an  ordinance  pro- 
hibiting the  company  from  furnishing  gas  to 
ten  of  the  street  lamps.  The  contract  was 
mutually  binding  upon  both  the  contracting 
parties,  and  neither  could,  by  its  own  acC 
prejudice  the  position  of  the  other. 

Objection  is  made  to  the  allowance  of  inter- 
est upon  the  installments  payable  each  month 
for  gas  furnished  the  city.  In  order  to  present 
a  question  on  appeal  relating  to  the  damages 
awarded.  It  must  be  assigned  as  a  cause  for  a 
new  trial.  Ringie  v.  Kendall  First  Nat  Bank, 
107  Ind.  425,  5  West.  Rep.  621.  No  modon 
was  made  for  a  new  trial  in  this  case,  and  no 
question  relating  to  the  amount  of  the  recovery 
can  therefore  be  made  in  this  court.  We  find 
no  error  in  the  record. 

Judgment  affifrmed. 
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1.  The  relation  of  a  pasaenf^er  to  the 
carrier  is  terminated  as  soon  as  he 
steps  ft^m  a  street-car  to  the  street  and 
does  not  continue  daring  his  passage  to  the  side- 
walk. 

2*  Stepping^  firom  a  street-ear  vrhich  is 
slowing^  iip»  but  is  still  in  motion,  in 
front  of  an  electric  car  comings  fH>m 
the  opposite  direction  at  the  rate  of  fifteen 
miles  an  hour,and  which  was  lighted, and  could  be 
plalniy  seen,  and  the  gong  of  which  was  ringing, 
is  such  negligence  as  will  prevent  the  liability  of 
the  street-oar  company  for  the  resultlog  death 
of  a  passenger  where  there  was  nothing  to  show 
tbnt  bis  senses  were  defective  or  that  he  exer- 
cised any  care  or  caution,  although  his  fellow 
passengers  shouted  to  him  to  stop. 

(Mayl0.18ae.) 

■p  EPORT  by  the  Superior  Court  for  Suffolk 
Xt  County  for  the  opinion  of  the  Supreme 
Judicial  Court,  after  directing  a  verdict  in  fa- 
vor of  defendant,  of  an  action  brought  to  re- 


cover damages  for  the  alleged  negligent  killing 
of  plaintiff's  intestate.  Judgment  on  the  wr- 
diet. 

The  facts  sufficiently  appear  in  the  opinion. 

Mr,  J.  D.  Itong  for  plaintiff. 

Messrs,  M.  F.  Sickinson,  Jr.,  and  Wil- 
liam B.  Sprout,  for  defendant: 

No  unreasonable  burden  should  be  placed 
upon  the  common  carrier.  He  is  bound  by 
law  to  furninh  a  reasonably  safe  place  for  pas- 
sengers to  alight.  To  hold  that  a  person  can 
choose,  in  fact  dictate,  where  he  can  leave  the 
car,  and  still  claim  the  right  of  protection  as  a 
passenger,  would  place  upon  the  carrier  an 
unreasonable  and  unjust  burden. 

Com.  V.  Boston  d  M,  B.  Co.  129  Mass.  500, 
37  Am.  Rep.  383. 

A  street  railway  U  not  bound  to  anticipate 
that  a  passenger  is  to  leave  the  car  until  some 
notice  has  been  given  by  the  passenger  to  those 
in  charge  of  the  car  of  nis  intention  of  leaving 
it.  This  is  true  even  on  the  question  of  the 
due  care  of  the  passenger. 

Nichols  Y.  Middlesex  R,  R,  Co,  106  Mass.  463. 

In  case  of  steam  railroad  relationship  of  pas- 
senger and  carrier  it  has  been  held  to  continue 
after  the  passenger  left  the  train  at  a  station 
while  be  was  leaving  the  station. 

MeKimble  v.  Boston  d  M,  R.  Co.  139  Mass. 
542. 


NoTB.— The  question  as  to  when  the  relation  ter- 
minates between  a  passenger  and  a  street-oar  com- 
pany, whloh  is  decided  in  the  above  case,  does  not 
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seem  to  have  l)een  dnoided  directly  and  in  terms  In 
many  previous  cases,  although  the  decisioa  maj 
have  been  made  by  implication. 
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But  thifl  niie  grows  out  of  the  duty  of  steam 
railroads  to  orovide  safe  places  at  which  their 
passeugers  can  alight. 

If  a  oersoo  attempts  to  leaye  a  steam-car  at 
a  coiot  Dot  used  as  a  station,  uninvited  by  the 
railroad  and  voluntarily  for  the  purpose  of 
abandoning  his  Journey,  he  ceases  to  be  a  pas 
senger. 

Coin,  v.  Boston  db  M.  R.  Co.  129  Mass.  500, 
'61  Am.  Bep.  382. 

Barker,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff's  intestate  was  instantly  killed 
on  Warren  street  by  an  electric  car,  which,  it 
was  testified,  was  running  at  a  speed  of  fifteen 
miles  an  hour.  His  death,  under  the  circum- 
fltances,  gave  the  plaintiff  a  right  to  maintain 
the  action  under  Stat  1885,  chap.  140,  if, 
when  killed,  he  was  a  passenger,  or  if,  not  be- 
ing a  passenger,  he  was  in  the  exercise  of  due 
diligence.  He  had  ridden  as  a  passenger  upon 
another  car,  which  he  had  left  immediately 
before  he  was  killed.  When  struck  he  was 
walking  across  Warren  street,  having  taken 
ooe  or  two  steps  from  the  place  where  ^he  had 
touched  the  ground  on  leaving  his  car,  and 
was  between  the  rails  of  the  track  on  which 
was  the  car  by  which  he  was  struck.  He  had 
not  reached  or  had  time  to  reach  the  sidewalk 
of  Warren  street,  but  he  had  left  the  car  on 
which  he  had  been  a  passenger,  and  had  begun 
bis  progress  on  foot  across  the  street.  We  are 
of  the  opinion  that  he  was  not  a  passenger 
when  the  accident  occurred,  and  that  he  ceased 
to  be  a  passenger  when  he  alighted  upon  the 
street  from  his  car.  The  street  is  in  no  sense  a 
pnssenger  station,  for  the  safety  of  which  a 
street  railway  company  is  responsible.  When 
a  passenger  steps  from  the  car  upon  the  street, 
be  becomes  a  traveler  upon  the  highway,  and 
terminates  his  relations  and  rights  as  a  passen- 

fer.  and  the  railway  company  is  not  responsi- 
le  to  him  as  a  earner  for  the  condition  of  the 
street,  or  for  his  safe  passage  from  the  car  to 
the  sidewalk.  When  a  common  carrier  has  the 
exclusive  occupation  of  its  tracks  and  stations, 
and  can  arrange  and  manage  them  as  it  sees  fit, 
it  may  be  properly  held  that  persons  intending 
to  take  passage  upon  or  leave  a  train  have  the 
relation  and  rights  of  passengers  in  leaving 
or  approaching  the  cars  at  a  station.  Warren 
y.  Fitchhurg  R.  Co.  8  Allen,  227,  86  Am.  Dec. 
700;  McKimUe  v.  Boston  A  M,  i?.  Co.  139 
Mass.  642:  Bodgs  v.  Boston  cfe  B,  Steamship 
Co,  148  Mass.  207,  214,  2  L.  R.  A.  83.  But 
one  who  steps  from  a  street-railway  car  to  the 
street  is  not  upon  the  premises  of  the  railway 
company,  but  upon  a  public  place,  where  he 
has  the  same  ris^hts  with  every  other  occupier, 
and  over  which  the  company  has  no  control. 
His  rights  are  those  of  a  traveler  upon  the  high- 
way, and  not  of  a  passenger. 

The  plaintiff,  therefore,  cannot  recover  un- 
less she  shows  by  afilrmative  evidence  that  the 
deceased  was  in  the  exercise  of  due  dili- 
gence to  avoid  injury  in  traveling  upon  the 
street.  As  was  said  in  Chaffee  v.  Boston  <fe  L, 
R,  Corp.,  104  Mass.  108.  115,  "the  question  of 
ordinary  care  is,  in  most  cases,  even  when  the 
facts  are  undisputed,  a  question  of  fact,  which 
it  is  peculiarly  the  province  of  the  jury  to 
settle.^  But,  as  was  also  said  in  the  same  case, 
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"if  as  a  matter  of  common  knowledge  and  ex- 
perience, tlie  court  can  see  that,  upon  all  the 
undisputed  facts,  the  plaintiff  was  not  in  the 
exercise  of  ordinary  care,  and  that  the  injury 
he  received  was  in  part  attributable  to  bis  want 
of  it.  the  jury  may  be  proi^erly  told,  as  matter 
of  law,  that  he  cannot  recover.'^*  "If  the  whole 
evidence  has  no  tendency  to  show  care  on 
the  part  of  the  person  injured,  but,  on  the 
contrary,  shows  that  he  was  careless,  it  is  the 
duty  of  the  court  to  direct  a  verdict  for  the  de- 
fendant." Warren  y.  Fitchburg  B,  Co.  8  Al- 
len, 227.  230,  85  Am.  Dec.  700,  and  cases  cited. 

All  the  material  evidence  bearing  upon  the 
question  whether  the  deceased  was  in  the  ex- 
ercise of  due  diligence  is  stated  in  the  bill  of 
exceptions.  In  the  opinion  of  the  presiding 
justice,  it  had  no  tendency  to  show  that  the 
deceased  was  in  the  exercise  of  due  care,  and, 
if  this  view  of  the  evidence  Was  correct,  there 
should  be  judgment  on  the  verdict  which  he 
ordered. 

The  time  of  the  accident  was  about  half  past 
11  o'clock  at  night.  The  car  on  which  the  de- 
ceased was  riding  was  an  open  car,  drawn  by 
horses,  and  going  southerly  on  Warren  street, 
approaching  Savin  street,  near  which  he  lived. 
The  car  hadtransverse  seats,  and  he  was  sitting 
on  the  extreme  left  of  the  rear  seat.  There 
were  two  car  tracks  in  the  street,  and  his  car 
was  on  the  right-hand  track  as  he  rode  south- 
erly. Savin  street  led  off  from  Warren  street 
to  the  left,  and  the  car  which  struck  him  was 
running  northerly  on  the  track  at  his  left. 
When  the  car  on  which  he  was  had  approached 
within  150  feet  of  Savin  street,  the  conductor 
rang  the  bell  for  it  to  stop  at  Savin  street. 
There  was  a  stone  crosswalk  from  Savin  street 
across  Warren  street.  The  junction  of  these 
two  streets  was  a  regular  stopping  place  for 
electric  and  horse  cars  and  was  so  marked 
with  the  usual  posts.  Before  the  car  actually 
stopped,  and  when  the  deceased  was  within 
five  or  ten  feet  of  the  crosswalk,  he  rose  from 
his  seat,  and  immediately  stepped  off  the  car, 
at  right  angles  to  the  left.  His  car  had  slowed 
up,  but  was  still  in  motion  when  he  left  it; 
and  he  stepped  in  front  of  another  car  going 
northerly  upon  the  other  track,  and  was  in- 
stantly killed.  The  car  on  which  he  had  been 
riding  came  to  a  stop  a  few  feet  further  on. 
The  car  which  struck  him  was  coming  down 
hill,  and  was  moving  at  a  speed  of  fifteen  miles 
an  Ikour.  It  was  an  electric  car,  of  the  open 
pattern,  lighted,  and  crowded  with  people. 
The  gong  of  this  car  was  ringing,  and  the  pas- 
sen^rs  upon  it  were  shouting,  singing,  and 
whistling,  and  making  a  good  deal  of  noise. 
The  street  was  straight,  and  there  was  nothing 
except  the  passengers  in  front  of  the  deceased, 
as  he  sat  in  his  seat,  to  obstruct  his  view  of 
the  approaching  car  before  he  left  his  seat,  and 
nothing  after  he  rose  to  leave  the  car.  When 
he  rose  from  his  seat,  and  started  to  get  off, 
two  men,  one  the  conductor,  and  the  other  a 
fellow  passenger,  who  were  standing  [on  the 
platform  immediately  behind  him,  shouted  to 
him  to  stop,  but  he  did  not  appear  to  hear,  and 
stepped  right  off  on  the  street  to  go  across,  and 
was  on  the  other  track,  having  taken  the  first 
step,  and  being  in  the  act  of  finishing  the  sec- 
ond, when  he  was  struck.  When  he  rose  to 
leave,  the  dashers  of  the  two  cars  were  oppo- 
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site  each  otber,  aod  when  he  touched  the 
car  which  btruck  him  was  not  more  than  fiye 
or  six  feet  away.  He  made  no  reply  to  the 
waroiDgs  given  him.  and  did  not  appear  to 
hear  them.  The  testimony  was  that  he  did 
not  appear  to  pay  attention  to  anything,  and 
the  witnesses  saw  no  indication  that  he  took 
any  notice  of  the  approaching  car  or  of  the 
warnings  given,  and  that  his  movement  in 
leaving  was  so  sudden  that  there  was  only 
time  to  shout  to  him,  and  that  he  jumped  from 
the  car,  and  went  right  along.  Without  quot- 
ing at  length  from  the  testimony,  it  is  suffi- 
cient to  say  that  it  discloses  no  single  indica- 
tion of  the  exercise  of  care  or  caution  on  the 
part  of  the  deceased.  There  is  no  evidence 
that  bis  senses  were  defective,  and  no  sugges- 
tion, in  the  testimony,  of  any  other  reason  for 
haste  on  his  part  in  leaving  the  car  than  the 
fact  that  it  was  near  bis  destination.  We  do 
not,  of  course,  hold  that  it  is  as  a  matter  of  law 
negligent  for  one  to  leave  a  street-car  while 
it  is  in  motion,  or  to  attempt  to  cross  a  street- 


car track  without  looking  to  see  whether  a  car 
is  approaching;  but  neither  of  these  acts  i» 
evidence  of  due  care,  and  we  cannot  discover 
in  the  testimony  reported  any  evidence  that  the- 
deceased  ezercisea  care  or  attention  of  any 
kind  or  degree.  On  the  contrar]^,  the  undis- 
puted evidence  shows  that,  in  spite  of  warn- 
mgs  from  those  in  his  immediate  vicinity, 
he  suddenly,  without  precaution,  precipitated 
himself  into  a  position  of  great  and  obvious 
danger.  He  no  doubt  had  a  right  to  expect 
that  any  cars  which  might  be  upon  the  other 
track  would  not  run  at  a  dangerous  rate- 
of  speed,  and  would  be  lawfully  man- 
aged; but  this  proper  expectation  could  not 
excuse  him  from  the  exercise  of  all  proper 
care,  and  does  not  relieve  the  plaintiff  frooo 
the  obligation  of  proving,  by  positive  affirma- 
tive evidence  that  the  deceas^  was  in  fact  in 
the  exercise  of  due  diligence.  As  there  was 
no  such  evidence,  a  verdict  for  the  defendant 
was  rightly  ordered. 
Judgment  on  ih$  verdieU 
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1.  Judicial  notice  wlU  be  taken  that  em- 
ploy^s  In  mines  and  manufactories  include  but 
a  part  of  those  who  are  employed  ny  others  and 
who  depend  upon  their  daily  labor  for  subsist- 
ence. 

8*  A  statute  making  it  nnlawftil  fbr  a 
person  or  corporation  engag^ed  in 
wniwitig  or  mannftfcctnring  to  engage  or 
be  interested  in  keeping  or  controlling 
any  track  storot  shop,  or  scheme  for  fumisb- 
ing  supplies,  tools,  clothlner,  provisions  or  gro- 
ceries to  employes,  but  which  does  not  apply  to 
those  employlnsr  laborers  Id  other  branches  of 
boslness,  violates  the  constltutlODal  guaranty 
that  no  person  shall  be  deprived  of  life,  liberty, 
or  property  without  due  process  of  law. 

8*  A  statute  which  makes  It  a  misde- 
meanor tor  persons  In  one  branch  of 
industry  to  do  what  is  unlawful  for  those  in 
another  branch  of  industry  in  like  relation  and 
under  like  condition^,  is  unconstitutlonaU 
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APPEAL  bj  defendants  from  a  Judgment  of 
the  Circuit  Court  for  Christian  County 
imposing  a  fine  upon  them  for  violating  the 
terms  of  the  statute  prohibiting  certain  classes 
of  persons  from  being  interested  in  truck 
stores,  etc.    Reverted, 

The  facts  are  stated  In  the  opinion. 

Messrs.  George  S.  House  and  Drennan 
ft  Hogan,  for  appellants: 

This  law  interferes  with  the  right  of  both 
the  mine  operator  and  coal  miner  to  contract 
regarding  a  matter  where  all  others  are  left 
free.  This  may  not  be  done.  It  is  an  invasion 
of  the  guaranteed  fundamental  rights  of  both 
the  employer  and  the  employ^. 

In  the  subject-matter  of  this  legislation  the 
public  can  have  no  concern. 

It  is  a  character  of  legislation  condemned  hy 
all  courts  as  degrading  In  this,  that  it  proceeds 
upon  the  theory  that  the  class  of  employers 
named  sre  unjust,  and  the  class  of  employea 
named  inca])able, — wanting  in  natural  capaci- 
ty.   This  will  not  do  in  this  government. 

Labor  is  propertv.  The  right  to  make  con- 
tracts about  the  free  use  and  enjoyment  of 
one's  own  property  is  a  right  of  property,  and 
secured  by  the  constitutional  guaranty  that  no 
person  shall  be  deprived  of  property  without 
due  process  of  law. 


Note.— Statutes  of  the  character  of  the  one 
under  examination  in  this  case  are  of  comparative- 
ly recent  ori^n  in  this  country  and  are  by  no 
means  numerous  at  the  present  time.  As  a  con- 
sequence there  are  few  decisions  on  the  question 
of  their  validity.  What  there  are  we  thmk  are  all 
referred  to  in  this  opinion  and 'with  the  exception 
of  Hancock  v.  Taden,  6  L.  B.  A.  576,  m  Ind.  86S, 
they  concur  in  holdingr  the  statutes  unconstitu- 
tional. Hancock  v.  Yaden  is  very  nearly  opposed 
to  the  other  authorities.  The  statute  tiiere  pro- 
hibited employes  from  making  contracts  in  advance 
to  accept  pay  in  anything  else  than  money,  and  the 
court  in  the  opinion  devotes  considerable  space 
to  this  provision  of  the  statute.  But  the  statute 
says  also  that  mining  or  manufacturing  concerns 
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shall  pay  their  employ6s  at  least  once  ih  two  weeks 
in  money,  and  the  court  says  that  constitutes  no 
unjust  discrimination  since  it  operates  upon  all 
alike  within  the  classes  named  and  leaves  all  free 
to  enter  them  or  not  at  their  pleasure.  There  is, 
however,  no  discussion  of  how  a  class  may  be  form- 
ed and  it  appears  to  assume  that  the  Legislature 
may  constitute  a  business  which  goes  under  one 
name  a  class  leaving  out  all  which  may  be  called 
by  other  names,  although  their  general  features 
may  be  the  same.  That  view  would  certainly  not 
receive  universal  aooeptanoe. 

For  not€  on  statutory  restrictions  on  contract* 
between  master  and  servant,  see  Oom.  v.  PerrF 
(Mass.)  U  L.  B.  A.  8SaK. 


1899. 
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Buiehen  Union  8,  E,  d  L.  8,  L,  Co.  ▼. 
Creicent  City  h.  8.  L.  A  8,  JET.  Co,  111  U.  8. 
757.  28  L.  ed.  591;  Coolev.  Const.  Lim.p.898; 
MiUeU  V.  People^  6  West.  Sep.  155, 117  III.  294. 

See  also  Budd  v.  State,  3  Humph.  488,  where 
one  of  the  sections  of  the  Act  incorporating 
the  Union  Bank  which  provided  tliat  if  any  of 
the  officers,  agents,  or  servants  of  that  bank 
should  embezzle  the  funds  of  the  bank,  or 
m<ike  false  entries,  they  should  be  guilty  of 
Mouy,  was  held  unconstitutional,  hicause  it 
did  not  apply  generally  to  officers,  agents,  or 
serviints  of  banks  committing  like  offenses, 
^nil  Wally  v.  Kennedy,  2  Yerg.  554,  24  Am. 
Dec.  511,  where  an  act  authorizing  the  court 
to  dismiss  Indian  reservation  cases  where 
prosecuted  for  the  use  of  another,  was  held 
unconstitutional. 

See  also  People  t.  Marx,  99  N.  Y.  877,  62 
Am.  Rep.  84. 

The  Supreme  Court  of  the  state  of  Pennsyl 
vania,  in  the  case  of  Godcharlea  v.  Wigeman,  4 
Cent.  Rep.  8S7,  118  Pa.  481,  in  passing  upon 
the  validity  of  what  was  denominated  as  the 
*' Stone  Order  Act"  in  that  state  says:  The 
Act  is  an  infringement  alike  of  the  right  of  the 
employer  and  t£e  emp1oy6;  more  than  this,  it 
is  an  insulting  attempt  to  put  the  laborer  under 
a  legislative  tutelage  which  is  not  only  degrad- 
ing to  his  manhood,  but  subversive  of  his 
rights  as  a  citizen  of  the  United  States. 

It  is  entirely  without  and  beyond  the  power 
of  the  Jjegislature  to  limit  or  forbid  the  right 
of  contract  between  parties  under  no  mental, 
corporal,  or  other  disability  when  the  subject 
of  contract  is  lawful,  not  public  in  its  charac- 
ter, and  the  exercise  of  it  is  purely  private,  and 
perRonal  to  the  parties  themselves. 

State  V.  Goodmll,  6  L.  R.  A.  621,  88  W.  Va. 
179:  8tate  v.  Fire  Creek  C.  <fe  C.  (^.  6  L  R 
A.  859,  88  W.  Ya.  188.  See  also  Soon  Hing 
V.  'Crowley,  118  U.  8.  708.  28  L.  ed.  1146; 
Miuhetota  v.  Barber,  186  U.  8.  813.  24  L.  ed. 
455:  Be  Jacobs,  98  K  Y.  98:  People  y.  Marx, 
99  N.  Y.  877,  62  Am.  Rep.  84:  PeojOe  v.  Qitt- 
•»n,  12  Cent.  Rep.  616,  109  N.  Y.  889:  Ex 
parte  Kvbaeh,  9  L.  R.  A.  482,  85  Cal.  274; 
Boffio  V.  State,  86  Tenn.  272;  StaU  v.  Divine, 
98  N.  C.  778;  Mugler  v.  Kaneas,  128  U.  S. 
C28.  81  L.  ed.  206;  Tick  Wo  v.  Hopkins,  118 
U.  S.  856.  80  L.  ed.  220. 

Messrs.  Ricks  &  Creighton  and  William 
Mooney  for  the  People. 

Scholfleld»  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  of  debt  under  the  Act  ap- 
proved May  28,  1891,  in  force  Julv  1  of  that 
year,  entitled  ''An  Act  to  Provide  for  the  Pay- 
ment of  Wages  in  Lawful  Money,  and  to  Pro- 
hibit the  Truck  System,  and  to  Prevent  De- 
duction from  Wages  except  for  Lawful  Money 
actually  Advanced."  The  Ist,  2d,  and  7th 
flections  only  are  pertinent  in  the  present  case, 
and  they  read  as  follows:  "Section  1.  Be  it 
enacted  by  the  people  of  the  state  of  Illinois, 
represented  in  General  Assembly,  that  it  shall 
be  unlawful  for  any  person,  company,  corpo- 
ration, or  association,  now  encaged,  or  here- 
after to  be  engaged,  in  any  mining  or  manu- 
facturing business  in  this  slate,  to  engage  in, 
or  be  inter&^ted  directly  or  indirectly  in,  the 
keeping  of  a  truck  store,  or  the  controlling  of  I 
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any  store,  shop,  or  scheme  for  the  furolshlng 
of  supplies,  tools,  clothing,  provisions,  or  gro- 
ceries to  his,  its,  or  their  emploj[6s,  while  so 
engaged  in  mining  or  manufacturing.  Sec.  2. 
Every  person,  company,  corporation,  or  asso- 
ciation found  guilty  of  violating  section  one(l) 
of  this  Act,  either  by  himself  its  or  their 
agents,  servants,  or  employes  or  partners,  shall 
be  guilty  of  a  misdemeanor  for  each  and  every 
day  such  business  is  done  in  violation  of  said 
section,  and  on  conviction  shall  be  liable  to  a 
fine  for  each  offense  of  not  less  than  fifty  (50) 
nor  more  than  two  hundred  (200)  dollars,  to  be 
recovered  in  the  name  of  the  people,  for  the 
use  of  the  school  funds;  and  any  person  hav- 
ing knowledge  of  the  fact  that  said  section  has 
been  violated  may  make  complaint,  and  cause 
summons  or  warrant  to  be  issued."  "Sec.  7. 
Truck'  means  the  payment  of  wages  otherwise 
than  in  lawful  money,  or  otherwise  than  to  the 
full  amount  earned  by  the  employ^." 

There  are  two  counts  in  the  declaration.  It 
is  alleired  in  the  first  count  that  "since  the  1st 
day  of  July,  1891,  and  prior  to  the  commence- 
ment of  the  suit,  the  defendants,  as  copartners, 
under  the  firm  name  of  the  Pana  Coal  Com- 
pany, were  engaged  in  the  mining  of  coal  at 
said  Christian  county,  and  in  such  business 
had  in  their  employ  divers  persons;  and  that 
at  said  time  and  place  the  said  defendants  were 
interested  in  the  keeping  of  a  certain  truck 
store,  there  situated,  for  the  furnishing  of  sup- 
plies, tools,  clothing,  provisions,  and  groceries 
to  their  said  employes,  contrary  to  the  form  of 
the  statute."  In  the  second  count  it  is  alleged 
that  *'the  said  defendants,  as  copartners,  ^ere 
engaged  in  the  mining  of  coal,  and  having  in 
their  employ  divers  persons,  all  at  the  time 
and  place  aforesaid,  and  were  then  and  there 
interested  in  controlling  a  scheme  for  the  fur- 
nishing of  supplies,  clothing^  provisions,  and 
groceries  to  their  said  employes,  contrary  to  the 
form  of  the  statute."  The  defendants  pleaded 
not  guilty,  and  the  cause  was,  by  agreement  of 
the  parties,  tried  by  the  court  without  the  in- 
tervention of  a  Jury. 

Upon  the  trial,  and  after  evidence  was  sub- 
mitted, the  defendants  asked  the  court  to  mark 
as  "held"  the  following  among  other  proposi- 
tions submitted  in  writing:  "(4)  As  a  matter 
of  law,  the  court  holds  that  the  Act  of  the 
Legislature  entitled  *An  Act  to  Provide  for  the 
Payment  of  Wages  in  Lawful  Money,  and  to 
Prohibit  the  Truck  System,  and  to  Prevent 
the  Deduction  from  Wages,  except  for  Lawful 
Money  actually  Advanced,'  approved  May  28, 
1891,  and  each  and  every  section  thereof,  is 
illegal  and  void."  But  the  court  declined  to 
hold  as  thus  requested,  and  found  the  defend- 
ants guilty,  ana  assessed  a  fine  of  $50  against 
them  on  each  count,  and  gave  Judgmeoi  ac- 
cordingly. The  defendants  excepted  to  the 
several  rulings  of  the  court,  and  the  record  of 
that  judgment  is  brought  before  us  by  the  ap- 
peal of  the  defendants. 

The  question  whether  there  is  error  in  the 
judgment  depends  upon  whether  sections  1  nnd 
2,  supra,  are  constitutional  enactments,  and 
therefore  the  law  of  the  land:  for,  if  tliey  are 
not.  there  is  no  statute  or  principle  of  the  com- 
mon law  upon  which  the  judgments  can  be 
sustained.  The  first  section  assumas  to  make 
it  unlawful  for  a  person  or  a  corporation,  while 
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Id  the  business  of  miniDg  or  manufacturing,  to 
engage  or  be  interested,  directly  or  indirectly, 
in  keeping  or  controlling  any  truck  store,  shop, 
or  scheme  for  the  furnishing  of  supplies,  tools, 
clothing,  provisions,  or  groceries  to  employes. 
Laws  1891,  p.  212.  This  is  not  confined  to 
sales  upon  credit,  nor  to  sales  of  articles  paid 
or  to  be  paid  for  in  work,  nor  are  any  excep- 
tions made  because  of  any  peculiar  circum- 
stances or  occasions,  however  urgently  the 
necessities  of  individuals  may  require  that  tbere 
should  be  such  exception;  but  it  extends,  un- 
der any  and  all  circumstances,  to  every  keep- 
ing or  controlling  of  any  store,  shop,  or  scheme 
for  furnishing  supplies,  tools,  clothing,  pro- 
visions, or  groceries,  by  the  operator  of  the 
mine  or  manufactory,  to  employes  while  en- 
gaged in  mining  or  manufacturing.  While 
the  prohibition  includes,  by  name,  onl^  the 
person,  company,  corporation,  or  association 
engaged  in  * 'mining  or  manufacturing,"  it  in- 
cludes equally  within  its  effect  their  emplo^6s; 
for  the  emplove  is  necessarily  denied  the  nght 
to  contract  with  one  who  is  forbidded  by  the 
law  to  possess,  for  the  purpose  of  contracting 
with  him,  the  articles  about  which  he  wishes 
to  contract.  It  would  therefore  have  added 
nothing  to  the  legal  meaning  of  this  section  if 
it  had  expressly  prohibited  the  employes  from 
contracting  with  their  employer  for  the  pur- 
chase of  the  property  in  which  it  is  thus  made 
unlawful  for  their  employer  to  have  any  own- 
ership. We  must  take  Judicial  notice  that  em- 
ployes in  mines  and  manufactories  include  but 
a  part  of  those  who  are  employed  by  others,  and 
who  depend  upon  their  dailv  labor  for  subsist- 
ence; for  we  know,  from  daily  observation,  that 
many  thousands  are  employed  in  making  ex- 
cavations and  embankments  for  roads,  build- 
ings, and  other  improvements,  erecting  and 
repairing  buildings  and  various  other  struct- 
ures, in  the  business  of  transportation,  in  that 
of  the  sale  of  goods,  wares,  and  merchandise, 
in  that  of  quarrying  stone,  and  that  of  agricult- 
ure, and  in  that  of  domestic  service,  and  in 
all  of  these  branches  of  industry  employers  and 
employes  are  unaffected  by  this  statute;  and 
such  employers  may  therefore,  after  as  before 
its  taking  effect,  engage  or  be  interested  in 
truck  stores  or  shops  or  schemes  for  the  fur- 
nishing of  supplies,  tools,  clothing,  provisions, 
and  groceries  to  their  employes. 

And  this  leads  to  the  inquiry  whether  the 
keeping  of  a  truck  store,  or  controlling  of  a 
store,  shop,  or  scheme  for  the  furnishing  of 
supplies,  tools,  clothing,  provisions,  or  gro- 
ceries to  his  employes,  by  the  person  carrying 
on  the  business  of  making  excavations  and 
embankments  for  roads  and  other  improve- 
ments, erecting  and  repairing  buildings  and 
other  structures,  the  business  of  trauspoitation, 
that  of  the  sale  of  goods,  wares,  and  merchan- 
dise, or  that  of  agriculture,  is,  in  substance 
and  in  principle,  a  different  thing  from  that  of 
the  keeping  of  a  truck  store,  or  controlling  of 
a  store,  shop,  or  scheme  for  the  furnishing  of 
supplies,  tools,  clothing,  provisions,  or  grocer- 
ies to  his  employes,  by  the  person  carrying  on 
the  business  of  mining  or  manufacturing.  The 
purpose  is,  manifestly,  the  same  in  each  case, 
namely,  the  sale  by  the  employer  to  the  em- 
ploy6  of  the  articles  designated ;  and  it  requires 
precisely  the  same  elements  to  constitute  acon- 
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tract — ^includine  mental  capacilvin  the  parlies 
contracting,  and  freedom  from  fraud  and  over- 
reaching— m  the  one  case  as  it  does  in  the 
others.    The  operator  of^  a  mine  and  the  man- 
ufacturer have  no  other  control  over  the  em- 
ploye than  that  which  may  result  from  employ- 
ing him,  or  continuing  him  in  employment,  or 
refusing  to  do  so;  and  every  other  employer 
of  labor  has  precisely  the  same  control  over 
those  who  obtain  or  wish  to  obtain  employ- 
ment with  him.    There  can  be  no  reason  why 
the  miner  or  the  operative  in  the  manufactory 
will  be  more  or  differently  influenced  by  hia 
hopes  and  fears  in  these  respects  than  will 
laborers  in  any  other  industries.    Mining  and 
manufacturing  are  indispensable  branches  of 
industry,  and  as  honorable   as   any  others. 
There  is  nothing  in  operating  mines  or  manu- 
factories to  render  the  individual  less  capable 
to  contract,  or  to  give  him  greater  wisdom  and 
adroitness  therein,  than  he  would  possess  were 
he   engaged    in   operating    and    controlling 
some   other   branch  of   industry.      It    may- 
be conceded  that  tbere  is  more   of   depend- 
ence of  the  employe  upon  the  employer  in 
case  of  skilled  labor,  in  a  special  department, 
because  the  demand  for  such  labor  is  limited 
in  each  locality  by  the  number  and  size  of  its 
industries,  than  there  is  in  the  case  of  the 
general  laborer,  who  may  find  employment 
anywhere  and  everywhere;  but  mining  and 
manufacturing  do  not  include  all  the  skilled 
labor  in  the  country.    In  constructing  roads, 
in  building  houses,  in  the  business  of  com- 
merce, including  buying,  selling,  and  trans- 
portation, and  in  other  branches  of  industry^ 
a  vast  number  of  skilled  laborers  are  constantly 
employed,  and   thehr  relations  to  their  em- 
ployers would  seem  to  be  under  precisely  tlie 
same  conditions  as  are  those  affecting  the  rela- 
tions between  operators  of  mines  and  man- 
ufacturers and  their  employes.    And,  in  any 
view,  the  extent  and  degree  of  dependence  in 
particular  classes  of  industry  cannot  affect  the 
general  principle,  since,  human  nature  t>eing 
the  same  in  all  classes  of  industry,  the  effect 
of  equal  degrees  of  dependence  must  be  the 
same  in  each  class.    It  cannot  tnithfully  be 
said   that   all   operators   in    mines   or  man- 
ufactories are  more  dependent  upon  their  em- « 
ployers  than  all  laborers  in  any  other  branch 
of  industry.     We  know,  from  observance,  that ' 
there  are  instances  of  entire  destitution,  and 
consequently  of  the  dependence  presumed  to 
result  therefrom,  in  all  branches  of  Industry; 
and  that  in  tdl  branches  of  industry  there  are 
varying  degrees   of   destitution,  and  conse- 
quently of  the  correspondent   presumed  de- 
pendence resulting  therefrom.    And  so  it  must 
follow  that  any  difference  between  the  business 
protected  by  the  first  section,  when  carried  on 
by  the  employer  of  laborers  in  mines  or  man- 
ufactories, and  when  carried  on  by  the  em- 
ployers of  laborers  in  other  branches  of  lawful 
industry,  cannot  be  one  of  principle,  but  must 
be  purely  one  of  decree,   varying  with  the 
circumstances  of  particular  cases;  the  injury 
from  the  prohibited  business,  if,  in  fact,. it  lie 
such,  being  of  precisely  the  same  kind,  whether 
one  or  many  may  be  affected  by  it.    In  all 
that  relates  to  mining  and    manufacturing, 
wherein  they  differ  from  other  branches  of 
industry,  we  recognize  the  supremacy  of  the 
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GeDeral  Assembly  to  determine  whether  any, 
and,  if  any,  what,  statute  shall  he  enacted  for 
their  weliare  and  that  of  operators  therein, 
and  oecessarily  affecting  them  alone;  hut 
keeping  stores  and  groceries,  or  supplies  of 
tools,  clothing,  and  food,  hy  whatever  name, 
to  soil  to  laborers  in  mines  and  manufactories.  \ 
is  entirely  independent  of  mining  and  man- 
nfactupng,  and  has  no  tendency  in  any  possible 
way  to  affect  the  mechanical  process  of  mining 
and  manufacturing.  The  prohibition  of  the 
statute  operates,  not  directly  upon  the  business 
of  mininff  and  manufacturing,  but  upon  the 
Individual,  because  of  his  participation  in  that 
business.  It  is  not  imposed  for  the  purpose 
of  rendering  mining  and  manufacturing  less 
perilous  or  laborious,  nor  to  restrict  or  regulate 
the  duties  of  employer  and  employ^  in  respects 
peculiar  to  those  industries,  but  for  the  sole 
purpose  of  imposing  disabilities  in  contracting 
as  to  tools,  clothing,  and  food, —matters  about 
which  all  laborers  must  contract,  and  as  to 
which  all  laborers  in  every  other  branch  of 
industry  are  permitted  to  contract  with  their 
employers  without  any  restriction. 

Assuming,  then,  that  the  keeping  of  a  truck 
ftore,  or  controlling  of  a  store,  shop,  or  scheme 
for  the  fumishhig  of  supplies,  tools,  clothing, 
provisions,  or  groceries  to  his  employes,  by 
the  person  carrying  on  the  business  of  mining 
or  manufacturing,  is  not,  in  principle,  a  differ- 
ent thing  from  what  it  is  when  kept  or  con- 
trolled by  persons  employing  laborers  in  dif- 
ferent branches  of  labor,  it  is,  if  these  sections 
are  law,  now  lawful  for  any  person  or  cor- 
poration, other  than  one  engaged  in  mining 
and  manufacturing,  to  engage  or  be  interested 
directly  in  keeping  a  truck  store,  or  controlling 
a  stone,  shop,  or  scheme  for  the  furnishing  or 
supplies,  tools,  clothing,  provisions,  or  gro- 
ceries to  his  employes,  while  a  person  engaged 
in  mining  and  manufacturing  is,  because  of 
that  fact  alone,  prohibited  from  doing  so. 
The  privilege  or  liberty  to  engage  in  or  control 
the  business  of  keeping  and  selling  clothing, 
provisions,  groceries,  tools,  etc.,  to  employes, 
is  one  of  profit,— of  presumptive  value:  and 
thus,  by  the  effect  of  these  sections,  what  the 
employers  in  other  industries  may  do  for  their 
pecuniary  gain  with  impunity,  and  have  the 
law  to  protect  and  enforce,  the  miner  and 
manufacturer,  under  precisely  the  same  cir- 
cumstances and  conditions,  are  prohibited  from 
doin^  for  their  pecuniary  gain.  The  same 
act,  m  substance  and  in  principle,  if  done  bj 
the  one  is  lawful,  hut  if  done  by  the  other  is 
not  only  unlawful,  hut  a  misdemeanor,  pun- 
ishable by  fine. 

If  the  General  Assembly  may  thus  deprive 
flome  persons  of  substantial  privileges  allowed 
to  other  persons  under  precisely  the  same  con- 
ditions, it  is  manifest  that  it  may,  upon  like 
principle,  deprive  still  other  persons  of  other 
privileges  in  contracting  which,  under  pre- 
cisely the  same  circumstances,  are  enjoyed  by 
all  but  the  prohibited  class;  and  it  can  hardly 
be  admissible  that  the  legislative  determination 
that  the  facts  are  such  as  to  warrant  this 
discrimination  is  conclusive,  for  that  would 
make  the  Qeneral  Assembly  omnipotent,  since, 
if  that  were  so,  there  could  be  nothing  but  its 
own  discretion  to  control  its  action  in  regard 
to  every  liberty  enjoyed  by  the  citizen;  and  it 
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might  find  that  the  public  welfare  required 
that  society  should  be  divided  into  an  indefinite 
number  of  classes,  each  possessing  or  being 
denied  privileges  in  contracting  and  acquiring 
property,  as  favoritism  or  caprice  might  dic- 
tate. The  privilege  of  contracting  is  both  a 
liberty  and  a  property  right,  and  if  A.  is 
denied  the  right  to  contract  and  acquire  prop- 
erty in  a  manner  which  he  has  hitherto  enjoyed 
under  the  law,  and  which  B.,  C,  and  D.  are 
still  allowed  by  the  law  to  enjoy,  it  is  clear 
that  he  is  deprived  of  both  liberty  and  property 
to  the  extent  that  he  is  thus  denied  the  right 
to  contract.  Our  Constitution  guarantees  that 
no  person  shall  be  deprived  of  life,  liberty,  or 
property  without  due  process  of  law  (section 
2,  art.  2),  and  says  Cooley:  "The  man  or 
the  class  forbidden  the  acquisition  or  enjoy- 
ment of  property  in  the  manner  permitted  the 
community  at  large  would  be  deprived  of 
liberty  in  particulars  of  primary  importance 
to  his  or  their  pursuit  of  happiness."  Cooley, 
Const.  Lim.  1st  ed.  p.  898;  People  v.  Oilleon, 
109  N.T.  898,  12  Cent.  Rep.  616;  People  v. 
Otis,  90  N.  Y.  48.  "Due  process  of  law" 
does  not  mean  a  statute  passed  for  the  purpose 
of  working  the  wrong.  Cooley,  Const.  Lim. 
1st  ed.  p.  oSS.  These  words  are  held  to  be 
synonymous  with  the  words  "law  of  the  land." 
Id.  pp.  852,  358.  "And  this  means  general 
public  law,  binding  upon  all  the  members  of 
the  community  under  all  circumstances,  and 
not  partial  or  private  laws,  affecting  the  rights 
of  private  individuals  or  classes  of  individuals." 
Milieu  y.  People,  infra,  and  authorities  there 
cited.  It  is  not  doubted  that  laws  may  be 
enacted  properly,  and  without  infringing  this 
section  of  the  Constitution,  which,  by  r'^afion 
of  peculiar  circumstances,  may  affect  some 
persons  or  classes  of  persons  onl^  who  were 
not  before  affected  by  such  restrictions;  but, 
in  such  instances,  the  circumstances  must  be 
so  elEceptional  as  to  ^eave  no  others  affected  in 
precisely  the  same  way  upon  whom  a  general 
law  could  have  effect. 

As  we  quoted  from  Cooley,  Const.  Lim.,  in 
MilUU  V.  People,  117  Dl.  294,  5  West.  Rep.  155 
"  distinctions  in  these  respects  should  be  based 
upon  some  reason  which  renders  them  impor- 
tant, like  the  want  of  capacity  in  infants  and 
insane  persons;  but  if  the  Legislature  should 
undertake  to  provide  that  persons  following 
some  specific  lawful  trade  or  employment 
should  not  have  capacity  to  make  contracts,  or 
to  receive  conveyances,  or  to  build  such  houses 
as  others  were  allowed  to  erect,  or,  in  any  other 
way,  to  make  such  use  of  their  property  as  was 
permissible  to  others,  it  can  scarcely  be  doubted 
that  the  act  would  transcend  the  due  bounds  of 
legislative  power,  even  if  it  did  not  come  in 
conflict  with  express  constitutional  provisions. 
The  man  or  the  class  forbidden  the  acquisition 
or  enjoyment  of  property  in  the  manner  per- 
mitted to  the  community  at  large  would  be 
deprived  of  liberty  in  particulars  of  primary 
importance  to  his  or  their  pursuit  of  happiness. 
Cooley.  Const.  Lim.  1st  ed.  p  391.  And  upon 
this  principle  we  held  in  Millett  v.  People^ 
gupra,  that  it  is  not  competent  under  the 
Constitution  for  the  General  Assembly  to  single 
out  owners  and  operators  of  coal  mines,  and 
provide  that  they  shall  bear  burdens  not  im- 
posed on  other  owners  of  property  or  employers 
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of  labor,  and  prohibit  tbem  from  making 
•contracts  ^hich  it  is  competent  for  other 
-owners  of  property  or  employers  of  labor  to 
make.  In  State  v.  OoodwiU,  88  W.  Va.  179,  6 
L.  R.  A.  621,  and  In  State  v.  Fire  Creek,  C.  db 
C\  Co,,  83  W.  Va.  188,  6  L.  R  A.  359,  the 
•question  before  the  supreme  court  was  whether 
a  statute  of  West  Virginia,  declaring  '*  that  it 
shall  not  be  lawful  for  any  person,  nrm,  com- 
pany, corporation,  or  association  engaged  in 
mininj^  coal,  ore,  or  other  minerals,  or  mining 
and  manufacturing  them  or  either  of  them,  or 
manufacturing  iron  and  steel,  or  both,  or  any 
other  kind  of  manufacturing,  .  .  .  to  issue  for 
the  payment  of  labor  any  order  or  other  paper 
'Whatsoever  unless  the  same  purports  to  be 
Tedeemable  for  its  face  value  in  lawful  money 
of  the  United  States,  bearing  interest  at  a  legal 
rate,  made  payable  to  em  ploy  6  or  bearer,  and 
redeemable  within  a  period  of  thirty  days  by 
the  ^rson,  firm,  company,  corporation,  or 
ussociation  giving,  making,  or  issuing  the 
same."  The  court  held,  after  a  lengthy  and 
iible  discussion  of  the  question,  that  tire  enact- 
ment was  unconstitutional  and  void.  The 
•court,  among  other  things,  said:  *'  The  prop- 
erty which  every  man  has  in  his  own  labor,  as 
it  is  the  original  fcmndation  of  all  other  prop- 
erty, so  it  is  the  most  sacred  and  inviolable. 
The  patrimony  of  the  poor  man  lies  in  the 
«trengtb  and  dexterity  of  his  own  hands:  and  to 
hinder  him  from  employing  these  in  what 
manner  he  may  think  proper,  without  injury 
to  his  neighbor,  is  a  plain  violation  of  this  most 
sacred  property.  It  is  equally  an  encroach- 
ment both  upon  the  just  liberty  and  rights  of 
the  workman  and  his  employer,  or  those  who 
might  be  disposed  to  employ  him,  for  the 
Legislature  to  interfere  with  the  freedom  of 
contract  between  tbem,  as  such  interference 
hinders  the  one  from  working  at  what  be 
thinks  proper  and  at  the  same  time  prevents  the 
other  from  employing  whom  he  chooses.  A 
person  living  under  the  protection  of  this  gov- 
ernment has  the  right  to  adopt  and  follow  any 
lawful  industrial  pursuit,  not  injurious  to  the 
community,  which  he  may  see  fit;  and,  as 
incident  to  this,  is  the  right  to  labor  or  employ 
labor,  make  contracts  in  respect  thereto  upon 
«uch  terms  as  may  be  agreed  upon  by  the 
parties,  to  enforce  all  lawful  contracts,  to  sue 
and  give  evidence,  and  to  inherit,  purchase, 
lease,  sell,  or  convey  property  of  every  kind. 
The  enjovment  or  deprivation  of  these  rights 
And  privileges  constitutes  the  essential  distmc- 
tion  between  freedom  and  slavery;  between 
liberty  and  oppression."  There  was  like  ruling 
in  refiurd  to  a  similar  enactment  by  the  Supreme 
Court  of  Pennsylvania  in  OodcharUi  v.  Wige^ 
man,  113  Pa.  481,  4  Cent.  Rep.  887.  In  Com. 
V.  P<»Tj/r  (Mass.)  14L.  R  A.  325,  the  defendant 
-was  indicted  under  a  statute  of  Massachusetts 
pr  viding  that  *  *no  employer  shall  impose  afine 
upon,  or  withhold  wages  or  any  part  of  the 
wages  of,  an  employ^  at  weaving  for  imper- 
fections that  may  arise  during  the  process  of 
weaving; "  and  the  court  held  the  statute  un- 
constitutiooal,  and  in  doing  so  said:  "There 
are  certain  fundamental  rights  of  every  citizen 
which  are  recognized  in  the  organic  law  of  all 
our  free  American  states.  A  statute  which 
violates  any  of  these  rights  is  unconstitutional 
-and  void,  even  though  the  enactment  of  it  is  not 
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expressly  forbidden.  •  •  •  Therigfa  I  to  acquire^ 
possess,  and  protect  property  includes  the  right 
to  make  reasonable  contracts,  which  shall  bt 
under  the  protection  of  the  law.  The  manu- 
facture of  cloth  is  an  important  industry,  essen- 
tial to  the  welfare  of  the  community.  There 
is  no  reason — ^indeed,  the  statute  before  us  rec- 
ognizes it— why  men  should  not  be  permitted 
to  engage  in  it  as  a  legitimate  businep,  into 
which  anybody  may  freely  enter.  The  right 
to  employ  weavers,  and  to  make  proper  con* 
tracts  with  them,  is  therefore  protected  by  oar 
Constitution:  and  a  statute  which  forbids  the 
making  of  such  contracts,  or  attempts  to  null- 
ify them,  or  impair  the  obligation  of  them, 
violates  fundamental  principles  of  right,  which 
are  expressly  recognized  by  our  Constitution." 
See  also,  to  like  effect,  Peoj^  v.  Marx,  99  N. 
Y.  877,  52  Am.  Bep.  84;  Be  Jarobs,  98  N.  Y. 
98:  Bxparts  Kabaek,  85  Cal.  274,  9  L.  R.  A. 
482. 

But  it  Is  contended  the  enactment  before  us 
is  sustained  by  the  principles  announced  in 
Munn  V.  JPleopIe,  69  Bl.  80.  There  is,  in  our 
opinion,  no  analogy  between  that  case  and  the 
present.  In  the  first  place,  there  the  subject- 
matter  of  the  Act  was  local  and  exceptional  in 
its  nature,  and  the  law  in  question  operated 
alike  upon  all  affected  bv  lilte  conditions;  in 
the  second  place,  the  business  of  warehousing 
was  held  to  be  affected  by  a  public  use,  and 
assimilated  to  the  business  of  carriers,  inn- 
keepers, millers,  and  others  of  like  kind,  and 
therefore  subject  to  regulations  for  the  public 
welfare:  and,  in  the  third  place,  the  statute 
there  affected  onl  v  the  business  of  warehousing, 
—that  wherein  the  neoessitv  of  transportation 
from  the  west  to  the  east  left  the  shipper  no 
discretion,  but  compelled  him,  whether  he 
would  or  not,  to  patronize  the  warehouse.  It 
did  not  assume  to  regulate  or  restrict  the  ware- 
houseman in  contracting  with  his  laborers,  or 
bis  laborers  in  contracting  with  him.  See 
Mvnn  V.  lUinoit,  94  U.  8.  127,  24L.  ed.  84. 

Other  instances  of  statutory  regulations  of 
private  rights  are  in  lien  laws  in  favor  of  home- 
steaders, mechanics,  etc.,  limitation  laws,  the 
Statute  of  Frauds,  and  other  statutes  relating 
to  evidence,  laws  in  regard  to  pleadings,  ex- 
emption laws,  and  insolvent  laws;  but  these 
all  relate,  not  to  the  power  to  contract  in  re- 
gard to  matters  of  general  right,  but  to  the 
remedy  for  the  enforcing  of  contracts,  as  to 
which  the  Legislature  may  make  such  regula- 
tions as  the  public  welfare  seems  to  demand, 
so  long  as,  under  pretense  of  regulating  (he 
remedy,  it  does  not  impair  the  right  itself. 
Coolev,  Const.  Lim.  1st  ed.  861.  So,  under 
what  IS  denominated  the  "police  power,"  laws 
may  be  constitutionally  enacted  imposing  new 
burdens  on  persons  and  property,  and  restrict- 
ing personal  rights  of  enjoyment  of  properly, 
where,  in  the  opinion  of  the  Gkneral  Assembly, 
the  public  welfare  demands  it,  under  which 
may  be  instanced  license  laws,  laws  or  ordi- 
nances fixinir  fire  limits,  quarantine  laws,  laws 
imposing  liability  upon  masters  on  account  of 
death  or  injury  of  servants,  laws  requiring 
dangerous  machinery  to  be  so  guarded  ana 
used  as  to  avoid  injuries  to  others,  laws  to  pre- 
vent monopolies,  extortions  and  fraudulent 
impositions,  and,  in  general,  all  laws  whereby 
one  person  is  prohibited  from  so  using  his  lib- 
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ertj  or  property  as  to  injure  or  endanger  the 
liberty  or  property  of  another.  See  Id.  627. 
Under  this  head  may  also  properly  be  classed 
usury  laws,  and  laws  that  may  have  been 
found  on  the  statute  books  of  Ens:land,  and 
also,  perhaps,  on  statute  books  of  some  of  the 
states,  imposing  peculiar  and  exceptional  re- 
strictions on  contracts  with  seamen.  Usury 
laws  proceed  upon  the  theory  that  the  lender 
and  the  borrower  of  money  do  not  occupy 
towards  each  other  the  same  relations  of  equal- 
ity that  parties  do  in  contracting  with  each 
oUier  in  regard  to  the  loan  or  sale  of  other 
kinds  of  property,  and  that  the  borrower's 
necessities  deprive  him  of  freedom  in  con- 
tracting, and  place  him  at  the  mercy  of  the 
lender;  and  such  laws  may  be  found  on  the 
statute  books  of  all  the  civilized  nations  of  the 
world,  both  ancient  and  modern.  See  Tyler, 
Usurv,  p.  61;  opinion  of  Chancellor  Kent  in 
Dunham  v.  Gould,  16  Johns.  377,  8  Am.  Dec. 
323.  By  the  common  law,  the  master  had  aur 
tbority  over  all  the  mariners  on  board  the 
ship,  and,  in  case  of  disobedience,  disrespect- 
ful or  disorderly  conduct,  he  might  lawfully 
correct  them  in  a  reasonable  manner;  "bis  au- 
thority in  this  respect  being  analogous  to  that 
of  a  parent  over  his  child,  or  of  a  ma.ster  over 
bis  apprentice  or  scholar."  Abb.  Shipp.  7th 
Am.  eA.  p.  248,  §  4.  See  also  note  at  lK>ttom 
of  pa^e.  By  the  very  nature  and  necessities 
of  their  employment.and  the  usages  and  cus- 
toms governing  it,  seamen  thus  constituted  a 
servile  class,  as  distinctly  marked,  and  as  de- 
pendent and  helpless,  in  many  respects,  as 
that  of  infants,  and,  of  necessity,  they  re- 
ouired  a  measure  of  protection  not  required  by 
the  citizen  who  acknowledges  no  master.  In 
none  of  the  statutes  alluded  to  is  one  person 
denied  a  privilege  or  liberty  which  is  allowed 
to  others  under  like  conditions  or  circumstances, 
as  be  is  here.  The  police  power  is  limited  to 
enactments  having  reference  to  the  comfort, 
the  safety,  or  the  welfare  of  society,  and,  un- 
der guise  of  it,  a  person  cannot  be  deprived  of 
a  constitutional  right.  It  is  impossible  that 
under  that  power  what  is  lawful,  if  done  by 
A.,  if  done  by  B.  can  be  a  misdemeanor,  the 
circumstances  and  conditions  being  the  same. 
Theoretically,  there  is  no  Inferior  class,  other 
than  that  of  those  degraded  by  crime  or  other 
vicious  indulgences  of  the  passions,  among 
our  citizens.  Those  who  are  entitled  to  exer- 
cise the  elective  franchise  are  deemed  equals 
before  the  law.  and  it  is  not  admissible  to  ar- 
bitrarily brana,  by  statute,  one  class  of  them, 
without  reference  to  and  wholly  irrespective 
of  their  actual  good  or  bad  behavior,  as  too 


unscrupulous,  and  the  other  class  as  too  imbe- 
cile or  timid  and  weak,  to  exercise  that  free- 
dom in  contracting  whicb  is  allowed  to  all 
others.  So  far  as  Hancock  v.  Taden,  121  Ind. 
365,  6  L.  R  A.  576,  may  be  in  conflict  with 
the  views  we  have  herein  expressed,  it  is  equal- 
ly in  conflict  with  Millett  v.  People,  supra. 
There  is  nothing  in  the  recent  decision  of  the 
supreme  court  of  West  Virginia  in  State  v. 
Peel  Splint  Coal  Co,,  in  conflict  with  our  de- 
cision in  this  case.  It  proves  nothing  that 
statutes  may  have  been  in  force  in  England 
analogous  to  the  sections  involved  in  this  suit, 
for  there,  as  Blackstone  says,  ''parliament  is 
absolute  and  without  control"  (1  Com.  pp.  161, 
162,  Cooley's  ed.),  while  our  legislative  powers 
are  restrained  by  a  written  constitution.  We 
feel  compelled  to  hold  that  the  sections  we 
have  considered  are  repugnant  to  section  2, 
art.  2,  of  our  Constitution,  and  therefore  not 
law.  The  proposition  in  writing,  submitted  to 
the  court,  included  sections  not  pertinent  to 
this  case,  and  it  was  therefore  too  broad,  and 
the  court  properly  refused  to  mark  it  as 
"Held."  But  the  court  erred  in  finding  ap- 
pellants guilty,  and  in  giving  Judgment  in  be- 
half of  appellee,  and  that  judgment  is  reversed. 

A  petition  for  rehearing  has  been  presented 
since  the  filing  of  the  opinion,  and  we  have 
given  its  arguments  all  the  care  and  consider- 
ation within  our  power;  and,  having  done  so, 
we  still  remain  of  the  opinion  l^fore  an- 
nounced. We  have  no  discretion.  Under- 
standing our  Constitution  as  we  do,  it  is 
impossible,  without  disregarding  its  provisions, 
to  sustain  a  statute  which  makes  that  a  misde- 
meanor, when  done  by  persons  whUe  engaged 
in  one  branch  of  industry,  which  if  done  by 
persons  in  another  branch  of  industry,  in  like 
relations  and  under  like  conditions,  will  be  law- 
ful We  doubt  not  that  ffrievous  wrongs  have 
resulted  from  overreaching  by  employers  of 
employes  engHged  in  mining  and  manufactur- 
ing, but,  if  so,  on  like  principle,  precisely,  the 
same  wron^  are  liable  to  result  in  other 
branches  of  industry  under  like  conditions;  and 
the  wrong,  wherever  done,  must,  in  principle, 
always  be  the  same.  It  is  the  province  of  leg- 
islation to  deal  with  principles,  leaving  their 
application  to  particular  facts  to  the  courts. 
See  Const  art  8.  We  have,  since  considering 
this  petition,  restated,  in  somewhat  different 
language,  our  views  upon  the  question  in- 
volved in  this  case,  and  the  present  opinion 
will  therefore  be  filed  and  published  in  fieu  of 
that  heretofore  filed.    Behearing  denied. 
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Tbm  lefi^  lletioii  that  a  wife's  domleil 


follows  that  of  her  husband  fl^ves  Ju- 
risdiction of  a  suit  for  divorce  od  the 

ground  of  the  wife^s  desertion,  to  a  court  of  a 
state  to  which  the  husband  has  removed  and  in 
which  he  has  resided  for  the  time  required  by  stat- 
ute, although  the  marriage  took  place  In  another 
state  in  which  the  wife  still  resides  and  in  which 


KOTB.— i>omieil  of  vHf 6  for  purpose  of  divorce  suit. 
While  the  doctrine  of  the  principal  case  is  sus- 
tained by  numerous  decisions,  both  English  and 
I'JL.  R  A.  82 


American,  the  dissent  from  the  ruling  is  so  emphat- 
ic as  to  warrant  a  mention  of  the  opposite  view— 
espeoially  as  It  clearly  appears  tiiat  upon  a  striotl/ 


See  also  24  L.  R.  A.  137;  40  L.  R.  A.  291. 
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her  desertion  beffan  and  In  wblob  serrioe  is  made 
npon  her. 

'  (June  24.  IfiOe.) 

KEPORT  from  the  Superior  Court  for  Mid- 
dlesex CouDty  for  the  opinion  of  the  Su- 


preme Judicial  Ck>urt  of  a  suit  brought  to  re> 
cover  dower  out  of  the  estate  of  William  Loker, 
deceased,  in  which  a  verdict  had  been  directed 
in  favor  of  the  tenant  Judgment  on  the  ver- 
dict. 
The  tenant  fpleaded  the  general  issue  and 


analogrous  state  of  facts  the  New  York  Court  of 
Appeals,  in  the  case  of  O' J>ea  v.  O^Dea,  1  Cent.  Eep. 
786, 101  N.  Y.28,  reached  a  directly  opposite  conclu- 
sion. The  general  proposition  grounded  upon  well- 
recognized  principles  of  the  common  law,  that  the 
domici]  of  the  wife  follows  that  of  the  husband, 
has  long  been  fulLy  accepted  by  the  Massachusetts 
courts,  and  this,  with  the  facts  disclosed  in  evidence 
fully  warranted  the  conclusion  reached  in  the  case 
under  review. 

The  purposes  of  this  note,  however,  are  to  show 
the  dissent  from  this  decision,  and  disclose  the  un- 
fortunate conflict  that  prevafls  throughout  the 
various  states  with  reference  to  the  question  of  the 
domlcil  of  either  party  to  the  suit  as  affecting  the 
right  of  the  petitioned  court  to  take  Jurisdiction. 

The  lav  mf^h^ing  the  domicll  of  the  husband  that 
of  the  wife  is  applicable  only  to  their  relations  with 
third  parties,  and  has  no  application  in  cases  of 
actual  separation  and  controversy  between  them- 
selves as  to  f'he  temporary  or  permanent  severance 
of  the  marriage  tie  by  judicial  proceedings.  Venoe 
Y.  Vence,  16  How.  ,Pr.  tf7;  Schonwaid  v.  Bohon- 
wald,  66  N.  a  807:  Cheever  v.  Wilson,  7«  U.  &  0 
WaU.  109. 10  L.  ed.  606. 

In  Louisiana  tt  is  said  by  Todd,  J.,  delivering  the 
opinion  of  the  court:  '*It  would  do  violence  to  the 
plainest  principles  of  common  sense  and  common 
Justice  to  call  this  residence  of  the  guilty  husband, 
where  the  wife  is  forbidden  to  come,  or  of  which 
she  knows  nothing,  the  domicll  of  the  wife.  The 
true  meaning  of  this  aphorism,  touching  the  domi- 
cll of  the  wife  being  that  of  her  husband.  Is  that 
the  domicll  of  the  wife  is  the  domlcil  that  the  hus- 
band has  at  his  marriage,  or  provides  after  marriage 
for  himself  and  his  wife,  and  which,  though  he  may 
change  at  pleasure,  it  must  be  one  to  which  the 
wife  is  taken  or  invited,  or  at  least  of  which  she 
knows,  and  to  which  she  may  go  and  stay  at  her 
will.**    Champon  v.  Champon,  40  La.  Ann.  28. 

In  Indiana  it  Is  held  that  the  identity  of  domlcil  is  a 
presumption  which  may  be  rebutted  in  a  divorce 
case,  that  any  act  of  the  husband  which  entitles  the 
wife  to  a  divorce  immediately  discharges  her  from 
any  obligation  to  dwell  with  him,  that  in  such  a 
case  she  must  separate  from  him  to  preserve  her 
legal  rights,  or  the  cohabitation  will  be  a  condona- 
tion of  the  act,  and  that  when  the  duty  of  dwelling 
together  ceases,  the  presumption  must  also  cease. 
Jenness  v.  Jenness,  Zi  Ind.  856,  87  Am.  Dec.  835. 
In  other  words,  the  law  will  recognize  the  wife  as 
having  a  separate  existence,  separate  iDterests, 
and  separate  rights  in  those  cases  where  the  object 
of  the  proceedings  is  to  show  that  the  marriage  re- 
lation itself  ought  to  be  dissolved,  otherwise  the 
parties  would  stand  on  very  unequal  grounds,  as 
thehusbcmd  could  change  his  own  domidl  at  will, 
and  thus,  in  many  cases,  deprive  the  wife  of  all  op- 
portunity of  enforcing  her  rights.  Tolen  v.  Tolen, 
2  Blackf.  407,  21  Am.  Deo.  748. 

The  New  York  Court  of  Appeals  decides  that  the 
Jurisdiction  of  the  court  of  another  state  In  which 
a  Judgment  has  been  rendered  is  always  open  to 
inquiry  in  the  courts  of  this  state,  and  it  that  court 
has  exceeded  its  Jurisdiction,  or  has  not  obtained 
Jurisdiction  of  the  parties,  the  proceedings  are 
coram  non  jvdice  and  void.  Dobeon  v.  Pearoe,  ISi 
N.  Y.  156, 62  Am.  Dec.  152;  Khinier  v.  Kinnier,  i6  N. 
Y.  685, 6  Am.  Rep.  183. 

Or  if  the  Judgment  has  been  procured  by  fraud 
HTx^n  t»>e  loflral  rights  of  the  party  against  whom  it 

16  L.  K.  A. 


is  rendered,  it  maybe  questioned  collaterally  for 
that  reason  in  the  courts  of  this  state.  Kerr  v. 
Kerr,  41  N.  Y.  272;  Hunt  v.  Hunt,  72  N.  Y.  217,  » 
Am.  Bep.  129.. 

1  Hn  a  subsequent  case  It  wan  held  that  a  court  of 
another  state  cannot  adjudge  the  dissolution  of  the 
marital  relatlona  of  a  cltiaen  of  New  York  domi- 
died  and  actually  residing  there  during  the  pen- 
dency of  the  Judicial  proceedings  in  such  state 
without  a  voluntary  appearance  on  his  part  there- 
in and  with  no  actual  notice  to  him  thereof,  and 
this  although  the  marriage  was  solemniBed  in  such 
other  state.  People  v.  fiaker,  76  N.  Y.  78, 82  Am. 
Rep.  274:  Williams  v.  Williams,  14  L.  R.  A.  220, 180 
N.  Y.  198. 

The  New  Jersey  court  of  errors  and  appeals  agrees 
with  the  New  York  court,  and  holds  that  a  decree 
in  a  divorce  suit  will  have  no  extraterritorial  effect 
when  the  defendant  is  domiciled  In  another  state, 
and  is  not  served  with  process,  nor  with  notioe  of 
the  proceedings.  Doughty  ▼.  Doughty,  28  N.  J. 
Eq.  58L 

It  is  in  no  state  or  court  denied  that  there  may  be 
such  fraud  upon  a  tribunal  and  upon  the  opposite 
party  in  Judicial  proceedings  as  will  vitiate  a  Judg- 
ment obtained  thereby.  Nor  is  it  questioned  that 
if  the  divorce  granted  in  a  foreign  state  is  In  all  re- 
spects, as  regards  Jurisdiction,  as  it  is  affected  by 
the  question  of  domlcil,  remilBr  and  valid,  It  appear- 
ing that  all  Btatutory  requirements  of  the  foreign 
state  have  been  met,  it  is  entitled  to  full  faith  and 
credit  in  every  state  of  the  Union.  U.  8.  Const,  i  1« 
art  4. 

A  formidable  array  of  federal  deolslonB,  exposi- 
tory of  this  constitutional  provision,  will  be  found 
to  sustain  the  text.  Livingston  v.  Maryland  Ins. 
Co.  10  n.  S.  6  Cranch,  274,  8  L.  ed.  222;  Talbot  v. 
Seeman,  6  U.  8. 1  Cranch,  1, 2  L.  ed.  16;  Raynham 
V.  Canton,  8  Pick.  286;  Oonsequa  v.  Willings,  1  Pet. 
C  C.  225;  Church  v.  Hubbart,  6  U.  S.  2  Cranch,  187, 

2  L.  ed-  240;  James  v.  Allen,  1 U.  8. 1  DaU.  188, 1  L. 
ed.  08:  Phelps  v.  Holker,  1 U.  8. 1  Dall.  281, 1  L.  ed. 
128;  Hitchcock  v.  Aicken,  1  Gaines,  460;  Klbbe  v. 
Kibbe,  Kirby,  110;  Yandervoort  v.  8mlth,  8  Calnee, 
166;  Yeaton  v.  Fry,  0  U.  8. 6  Cranch,  836,  8  L.  ed.  117; 
McElmoyle  v.  Cohen,  88  U.  8.  IS  Pet.  818, 10  L.  ed.  177; 
D* Arcy  v.  Ketchum,  G2  U.  8.  11  How.  165, 18  L  ed. 
648;  Lafayette  Ins.  Co.  v.  French,  60  U.  &  18  How. 
406, 15  L.  ed.  451;  Thompson  v.  Whitman,  86  IT.  S. 
18  WalL  467, 21 L.  ed.  807;  Mills  v.  Duryee,  U  U.  8. 
7  Cranch,  481, 3  L.  ed.  411;  Hampton  v.  McConnel, 
16  U.  8.  8  Wheat.  284,  4  L.  ed.  378;  1  Kent,  Com. 
Lectures,  12,  pp.  243, 244;  United  States  v.  Amedy, 
24  U.  8.  UWheat.  802.  6L.  ed.  6G2:  Buckner  v.  Finley, 
27  U.  8. 2  Pet.  602,  7  L.  ed.  681;  O  wings  v.  Hull,  84  U. 
S.  0  Pet.  627, 0  L.  ed.  258;  8tacy  v.  Thrasher,  47  U.  8. 
0  How.  44, 12  L.  ed.  887;  Bank  of  Alabama  v.  Dal- 
ton,  60  U.  8. 0  How.  622, 18  L.  ed.  242;  Booth  v.  Clark, 
68  U.  8. 17  How.  822, 16  L.  ed.  164:  Craig  v.  Brown,  1 
Pet,  C.  C.  854;  Ghu^iner  v.  Lindo,  1  Cranch,  C.  C.78; 
Turner  v.  Waddlngton,  8  Wash,  a  G.  126;  Catlln  v. 
Underhill,  4  McLean,  100. 

In  Hunt  V.  Hunt,  supra,  it  is  said  that  the  wife, 
from  necessity,  may  in  certain  cases  have  a  domicll 
in  another  Jurisdiction  than  that  of  her  husband, 
as  when  they  are  living  apart  under  a  Judicial  de- 
cree of  separation,  or  when  the  conduct  of  the  hus- 
band has  been  such  as  to  entitle  the  wife  to  an  ab- 
solute or  limited  divorce;  and  so  the  reason  of  the 
rule  weakens  in  power  when  in  extreme  cases  the 
conduct  of  the  husband  has  been  such  as  to  .make 


1892. 
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specified  that  the  demandant  was  not  the  widow 
of  decedent.  At  the  trial  it  was  admitted 
that  demandant  was  entitled  to  dower  unless 
she  bad  been  liarred  by  a  divorce  obtained  in 
Colorado,  and  a  copy  of  an  alle^c^  record  of 
divorce    proceedings  was  introduced  in  evi- 


dence. The  demandant  objected  that  the  leo- 
ord  was  wholly  insufficient  and  did  not  show 
a  valid  and  efFectual  divorce. 

Further  facts  appeal  in  the  opinion. 

Mr.  L.  H.  Wakefield  for  demandant. 

Jfr.'P.  H.  Cooney  for  tenant. 


ft  proper  for  the  wife  to  seek  relief  from  her  obli- 
gation to  have  the  eame  home  and  Interest  with 
him,  and  altogether  ceases  when  a  Judicial  decree 
has  separated  and  adjudged  them  to  live  apart.  .  .  . 
It  is  evident  that  this  reason  will  also  operate  In 
favor  of  the  husband,  so  that  where  he  has  ground 
for  a  suit  by  reason  of  the  misconduct  of  the  wife 
she  may  not  so  often  change  her  domioil  as  to  baf- 
fle him  in  his  pursuit  of  a  remedy. 

The  following  oases  in  this  country  sustain  the 
proposition  that  either  party  to  the  matrimonial 
relation  may  acquire  a  separate  domicil  as  against 
the  other  so  far  as  Jurisdiction  in  divorce  proceed- 
ings are  concerned.  Ck>ok  v.  Coqk,  56  Wis.  1&5,  43 
Am.  Hep.  706;  Cheever  v.  Wilson,  76  U.  S.  9  WalU 
1D6. 10  L.  ed.  604:  Dutcher  v.  Dutcher,  89  Wis.  661: 
Slianks  v.  Dupont,  28  U.  6. 8  Pet.  242, 7  L.  ed.  6()6; 
Craven  v.  Craven,  27  Wis.  418;  Hanberry  v.  Han- 
berry.  20  Ala.  719:  Hare  v.  Hare,  10  Tex.  865;  Tur- 
ner V.  Turner,  44  Ala.  437;  Republic  v.  Skidmore,  2 
Tex.  261;  Moffatt  v.  MofTatt,  5  Cal.  280;  Shreck  v. 
Bhrt'Ck,  82  Tex.  579, 6  Am.  Rep.  251;  Smith  v.  Smith, 
4  Maokey,  255:  Hull  v.  Hull,  2  Strobh.  £q.  174;  Jen- 
nesB  V.  Jenness,  24  Ind.  865, 87  Am.  Dec.  885;  Fishll 
V.  FiBbH.  2  LItt.  887:  Harding  v.  Alden,  9  Me.  140, 23 
Am.  Dec.  649;  Sawtell  v.  Sawtell,  17  Conn.  284; 
Fickle  V.  Fickle,  5  Yerg.  206;  Dltson  v.  Ditson,  4  R. 
L  87:  Colvin  v.  Reed,  55  Pa.  375;  Hinds  v.  Hinds,  1 
Iowa,  86;  Hollister  v.  Hollister,  6  Pa.  440:  Goodwin 
T.  Goodwin,  45  Me.  877;  Smith  v.  Morehead,  60  N.  C. 
860;  State  v.  Schlachter,  Phillips,  L.  620;  Sewall  y. 
Bewail,  122  Mass.  156:  MeUen  v.  Mellen,  10  Abb.  N. 
C.  829:  Burlen  v.  Shannon,  115  Mass.  438;  Klnnler  v. 
Klnnler,  46  N.  Y.  535, 6  Am.  Rep.  182;  Shaw  v.  Shaw. 
98  Mass.  158:  Harteau  v.  Harteau,  14  Pick.  181,  25 
Am.  Dec.  373;  Yates  v.  Yates,  18  K.  J.  Eq.  280; 
Wright  V.  Wright,  24  Mich.  180;  Frary  v.  Frary,  10 
N.  H.  61;  Hopkins  v.  Hopkins,  85  N.  H.  474;  Payson 
y.  Payson,  84  N.  H.  518. 

If  the  husband  abandons  his  wife,  and  the  doml- 
eli  they  have  established,  to  get  rid  of  all  these 
conjugal  obligations  which  the  marriage  relation 
imposes  upon  him,  neither  giving  to  her  the  neces- 
saries nor  the  comforts  suitable  to  their  condition 
and  his  fortune,  and  relinquishes  altogether  his 
marital  control  and  protection,  be  yields  up  that 
power  and  authority  over  her  which  alone  makes 
his  domicil  hers,  and  places  her  in  a  situation  to  sue 
him  for  a  divorce.  Barber  v.  Barber,  62  CJ.  8.  21 
How.  562, 16  L.  ed.  2S6. 

Although  prima  facie,  the  domioil  of  the  wife  is 
the  same  as  that  of  the  husband,  the  law  recog- 
nises an  exception  to  the  rule  when  the  husband 
be^ns  an  action  to  dissolve  the  marrla«re  contract. 
In  such  case,  the  theoretical  identity  of  person  and 
interest  ceases  to  exist,  the  legal  fiction  of  one 
domicil  no  longer  operates,  and  the  Jurisdiction  of 
the  court  to  entertain  the  action  depends  upon  the 
f«r>f«oi  existing  facts.    Mellen  y.  Mellen,  10  Abb.  N. 

caai. 

X  uc  rights  of  the  parties  and  the  Jurisdiction  of 
the  court  must  stand  or  fall  upon  the  actual  exist- 
ing state  of  facts,  as  disclosed  by  the  evidence. 
This  is  the  necessary  result  of  the  cases.  2  Bishop, 
JIar.  ft  Div.  M  124-127,  8  Am.  Law  Reg.  2^1,  222: 
Kogers,  Domicil,  11  Cent.  L.  J.  421;  Hunt  v.  Hunt, 
72  p,  Y.  217. 28  Am.  Rep.  129;  Elder  v.  Reel,  62  Pa. 
806, 1  Am.  Rep.  414;  Cox  v.  Cox,  19  Ohio  St.  602,  2 
Am.  Rep.  413;  Klnnler  v.  Klnnler,  45  N.  Y.  585,  6 
ABLBep.  132. 

It  must  not  be  assumed  that  the  validity  of  a  di- 
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vorce  depends  upon  the  actual  service  of  the  cita- 
tion upon  the  defendant,  as  there  are  numerous 
authorities  holding  that  such  service  is  unneces- 
sary, where  it  appears  that  the  plaintiff  was  domi- 
ciled in  the  Jurisdiction  issuing  the  citation.  Dit- 
son V.  Ditson,  4  R.  ].  87;  Shafer  v.  Bushnell,  24  Wis. 
872;  People  v.  Hovey,5  Barb.  117;  Harding  v.  Alden, 
9  Me.  140, 28  Am.  Dec.  549;  Mansfield  v.  Molntyre,  10 
Ohio,  27:  Tolen  v.  Tolen,  2  Blaokf .  417,  21  AnL  Dec. 
743:  Hull  V.  Hull,  2  Strobh.  Bq.  174;  Cooper  v.  Cooper, 
7  Ohio,  288;  Gleason  v.  Gleason,  4  Wis.  64:  Dickson 
V.  Dickson,  1  Yerg.  110;  Thompson  v.  State,  28  Ala. 
12;  Hood  V.  Hood,  11  Allen,  196,  87  Am.  Dec.  709; 
Ponsford  V.  Johnson,  2  Blatchf.  51:  Beard  v.  Beard, 
21  Ind.  821;  Rhyms  v.  Rbyms,  7  Bush,  316;  Wilcox 
V.  Wilcox,  10  Ind.  436;  Shreck  v.  Shreck,  32  Tex.  578; 
Baker  v.  People,  2  Hill,  825;  People  v.  Dawell,  26 
Mich.  247:  Bradshaw  v.  Heath,  18  Wend.  407;  Mo- 
Giffert  v.  McGlffert,  17  How.  Pr.  18. 

The  common-law  rule  previously  referred  to, 
which  locates  the  domicil  of  the  wife  with  that  of 
the  husband,  is  a  mere  fiction  which  is  never  al- 
lowed to  defeat  Justice.  Irby  v.  Wilson,  21  K.  G. 
666.  Neither  can  it  be  Invoked  to  overthrow  a 
right  accorded  to  the  wife  by  permitting  the  hus- 
band to  assign  to  her  another  domicil  after  the 
cause  of  action  has  arisen,  or  after  the  suit  has  ac- 
tually been  oommenoed.  Colvin  fy.  Beed,  56  Pa. 
875. 

In  the  course  of  an  extended  note  appended  to 
the  case  of  Mellen  v.  Mellen,  supra,  Mr.  Abbott 
suggests  that  the  question  whether  the  husband^s 
taking  the  new  domicil  without  the  wife  entitles 
her  to  invoke  the  fiction  that  her  domicil  follows 
his  is  by  no  means  settled. 

The  riirht  of  a  state  to  declare  the  present  or  fut- 
ure status,  so  far  as  its  own  Umits  are  oonoemed, 
of  persons  Uiere  lawfully  domiciled,  cannot  be  ex- 
tended so  as  to  enable  it  to  determine  absolutely 
what  such  status  was  at  a  previous  time,  and  while 
they  were  subject  to  the  laws  of  another  state. 
The  decrees  of  its  oourts  in  the  latter  respect  must 
be  subject  to  revision  in  the  state  where  rights 
were  then  existing,  or  had  been  acquired.  Black- 
inton  V.  Blacklnton,  2  New  Eng.  Rep.  87, 141  Mass. 
482;  Cummington  v.  Belchertown.  4  L.  R.  A.  181, 149 
Mass.  228. 

Ordinarily  where  a  party,  upon  a  change  of  dom- 
icil, goes  into  another  state  or  country,  the  per- 
sonal status  which  he  carries  with  him  will  be  rec- 
ognized by  the  courts  of  the  latter  country.  This 
is  certainly  the  general  rule,  but  it  is  subject  to 
certain  well-recognized  exceptions.  If,  for  in- 
stance, such  status  has  been  acquired  by  a  violation 
of  an  express  provision  of  the  positive  law  of  the 
state  in  which  its  recognition  is  asked,  or  if  it  be 
contrary  to  the  genius  and  spirit  of  its  institutions, 
or  if  it  is  opposed  to  its  settled  policy,  or  to  the 
good  order  and  well  being  of  society,  or  to  public 
morality  and  decency,  in  all  such  cases  the  status 
would  not  and  should  not  be  recognized  by  the 
courts  of  the  latter  state.  2  Kent,  Com.  458;  W  hart. 
Confl.  Laws,  2d  ed.  ta  165.  207;  Story,  Confi.  Laws, 
fiS  98, 244:  4  Phillimore.  Int.  Law.  ed.  1861,  p.  539; 
Brook  V.  Brook,  9  H.  L.  Cas.  I9R;  Cincinnati  Mut. 
Health  Aasur.  Co.  v.  Rosenthal,  55  III.  91;  Forbes  v. 
Cochrane,  2  Bam.  &  C.  448;  Mette  v.  Mette,  1  Swab,  h 
T.  416;  Com.  v.  Lane,  113  Mass.  458, 18  Am.  Rep.  609; 
Van  Voorhis  v.  Brintnall,  86  N.  Y.  18,  40  Am.  Rep. 
505.  F.&R. 


qoo 


New  Jbbsbt  Coijbt  of  Ebbobs  and  Apfbals. 


JUH]^ 


Field,  Oh.  J.,  delivered  the  opinion  of  the 
court: 

We  think  that  it  appears  that  the  divorce 
was  obtained  in  the  state  of  Colorado  In  ac- 
cordance with  the  statutes  of  that  state,  and 
that  the  service  of  process  on  the  wife,  who  is 
the  demandant  in  the  present  action,  was  also 
in  accordance  with  these  statutes.  The  report 
recites  that,  "it  was  not  claimed  by  the  de- 
mandant that  the  said  William  Loker  went  to 
Colorado  for  the  purpose  of  procuring  a  di- 
vorce/' and  it  must  be  taken  that  he  was  a 
bona  fide  resident  of  that  state  for  more  than 
a  year  before  his  suit  for  divorce  was  brought, 
which  Is  the  time  required  b^  the  statute  of 
Colorado,  when  the  cause  of  divorce  occurred 
in  another  state.  A  copy  of  the  bill  of  com- 
plaint for  divorce  and  oi  the  summons  was 
served  on  the  wife  in  Massachusetts,  where  she 
lived;  and  the  causes  of  divorce  set  forth  by 
the  bill  were  desertion  for  more  than  a  year, 
and  adultery;  and  the  court,  after  hearing 
evidence,  decreed  a  divorce  from  the  bonds  of 
matrimony  for  desertion.  Great  pains  were 
taken  to  give  the  wife  notice  and  an  oppor- 
tunity to  "be  heard.  The  parties  were  married 
in  Massachusetts,  and  lived  there  as  husband 
and  wife,  but  the  husband  removed  to  Colora- 
do, and  we  infer  that  the  wife  did  not,  but 
remained  in  Massachusetts,  and  we  infer 
that  the  desertion  on  account  of  which  the  di- 
vorce was  granted  began  in  Massachusetts. 
The  real  contention  is  that  as  the  wife  was 
never  domiciled  in  Colorado,  and  was  never 
served  with  process  in  that  state,  the  court  had 
DO  jurisdiction  over  her  to  dissolve  the  mar- 
riage. It  must  be  noticed  that,  by  our  stat- 
utes, desertion,  continued  for  three  years,  and 
adultery,  are  causes  of  divorce;  and  that  the 
statutes  authorize  divorces  for  causes  occur- 
ring in  other  states,  even  when  the  parties 
were  not  married  in  this  commonwealth,  and 
were  not  inhabitants  of  the  commonwealth  at 
the  time  of  the  marriage,  provided  the  libelant 
has  resided  in  the  commonwealth  for  five 
years  next  preceding  the  filing  of  the  libel,  and 
did  not  remove  into  the  commonwealth  for  the 


purpose  of  obtaining  a  divorce.  Pub.  Btat. 
chap.  146,  §  5.  In  practice  here,  dirorces  are 
often  granted  in  cases  in  which  the  libelee  has 
never  resided  within  the  commonwealth,  upon 
service  made  by  publication,  and  by  a  regis- 
tered letter  sent  to  the  libelee,  or  notice  served 
upon  him  or  her,  in  another  state,  as  the  court 
may  direct.  Pub.  Stat.  chap.  146,  ^$5  9,  10. 
Pub.  Stat.  chap.  146.  §  41,  provides  "that  a  di- 
vorce decreed  m  another  state  or  country,  ac- 
cording to  the  laws  thereof,  and  by  a  court 
having  jurisdiction  of  the  cause,  and  of  both 
the  parties,  shall  be  valid  and  effectual  in  this 
commonwealth,"  except  in  certain  cases  not 
material  to  the  present  inquiry.  The  various 
decisions  of  the  courts  of  different  states  and 
countries  on  the  question  of  the  I'urisdiction  of 
a  court  to  dissolve  the  bonds  of  matrimony^ 
when  only  the  libelant  is  domiciled  within  the 
state  or  county  to  which  the  court  belongs, 
and  the  effect  to  be  given  to  a  decree  of  divorce 
in  other  states  or  counties,  if  the  court  takes 

Jurisdiction,  and   enters  a  decree,   are  well 
mown,  and  they  are  fully  considered  in  3 
Bishop,  Mar.  &  Div.  chaps.  2-6. 

It  is  sufficient  for  the  present  case  to  say  that 
by  our  decisions,  it  not  appearing  that  the  wife 
separated  from  her  husband  ror  justifiable 
cause,  her  domicil  followed  his,  and  that, 
therefore,  for  the  purpose  of  divorce,  the  court 
in  Colorado  had  jurisdiction  of  both  the  par- 
ties, within  the  meaning  of  the  statute.  The 
fact  that  OUT  courts  grant  divorces  under  some- 
what similar  circumstances  is  a  reason  why,  as 
a  matter  of  comity,  we  should  recognize  the 
validity  of  this  divorce.  BvrUn  v.  Shannon, 
115  Mass.  488.  We  are  not  now  required  to 
consider  whether  the  rule  of  law  would  not  be 
the  same,  independently  of  the  legal  fiction 
that  the  domicil  of  the  wife  follows  that  of  the 
husband.  The  decision  in  Oummtnffton  v.  Bel- 
ehertawn,  149  Mass.  228,  4  L.  R.  A.  131.  was 
upon  the  effect  of  a  decree  annulling  the  mar- 
riage ab  initio,  and  the  court  expressed  no 
opinion  upon  the  effect  of  a  decree  of  divorce 
made  under  the  circunLslances  there  stated. 
Judgment  on  the  verdict. 
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Alexis  DELAFOILE  et  al,  Plffs,  in  Err., 
STATE  OP  NEW  JERSEY. 

^Marshals  of  an  assoclatioii  organized  un- 
der** An  Act  to  Authorize  the  Formation  of  Asao- 

*Head  note  by  Knapp,  J. 


ciations  for  the  More  Effectual  Prevention  and 
Detection  of  Crime,**  approved  March  20,11878, 
(Bupp.  Bev.  816),havlDff  on  a  Sunday  peaceably  en- 
tered an  inn,  afterwards  forced  their  way  into  up- 
per rooms  (where  they  suspected  that  the  law  in 
respect  to  the  sale  of  intozlcatlnflr  liquors  was  be- 
ing  violated),  against  the  remonstrance  and  r^ 
sistance  of  the  landlord  and  his  wife  and  servants. 
They  had  no  warrant  for  the  arrest  of  any  per- 
son, and  did  not  know  that  a  crime  had  been  or 


VOTK,— Right  of  peace  ojjleer  to  tmUr  diMDitios  to 

make  a/iTeets, 

This  question  is  treated  at  considerable  length  by 
the  text-writers,  but  the  relevant  cases  are  not 
numerous.  Many  of  the  rules  rest  upon  the  au- 
thority of  the  early  elementary  writers. 

WUhout  auofTont 

A  constable  has  the  right,  by  virtue  of  his  dflce 
and  without  a  warrant,  to  enter  any  house  the  door 
of  which  is  unfastened  and  in  which  there  is  a 
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See  also  19  L.  R.  A.  449. 


noise  amounting  to  a  breach  of  the  peace,  and  to 
arrest  any  person  engaged  in  an  affray  or  in  com- 
mitting an  assault  in  his  presence.  Com.  y.  Tobin« 
108  Mass.  426, 11  Am.  Bep.  875. 

If  there  be  an  affray  in  the  house,  where  its  doors 
are  shut,  whereby  there  is  likely  to  be  manslaugh- 
ter or  bloodshed  committed,  a  constable  may  break 
open  the  doors  to  keep  the  peace  and  prevent  the 
danger.   2  Hale,  P.  C.  05. 

So,  too,  if  there  be  disorderly  drinking  or  noise 
in  a  house  at  an  unreasonable  time  of  night.   Ibid, 


1893. 
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was  belnir  oommlttad.  In  forcing  the  ttain  they 
did  injury  to  the  person  of  the  landlord's  wife, 
and  were  indicted  and  coDvioted  for  assault  and 
hattery.  HeJd,  that  their  act  was  not  Justllled  by 
any  authority  conferred  on  them  as  niarshals  by 
the  statute  before  mentioned,  and  that  they  were 
properly  convioted. 

(June  80, 1808.) 

ERROR  to  the  Sn^eme  Court  to  review  a 
Judgment  affirming  a  Judgment  of  the 
Quarter  Sessions  for  Bergen  County  convict- 
ing  defendants  of  assault  and  baitery.  Af- 
finned. 

Statement  by  KiuLpp,  J,: 

The  plaintiffs  in  error  were  indicted  at 
the  September  Term,  1889,  of  the  Bergen 
oyer  and  terminer,  for  assault  and  battery  on 
one  Hannah  Collins,  the  wife  of  Thomas 
Collins,  who  kept  an  inn  and  tavern  called 
"The  Octagon,"  at  Fort  Lee.  in  the  said 
couLty  of  Bergen.  The  defendants  were 
members  and  marshals  of  an  organization 
called  the  "Riverside  Law  and  Order  So- 
ciety of  the  Township  of  Ridgefield."  The 
organization  of  that  society  was  under  an 
Act  of  the  Legislature  entitled  "  An  Act  to 
Authorize  the  Formation  of  Associations  for 
the  more  Effectual  Prevention  and  Detection 
of  Crime, "  approved  March  20,  1878.  Supp. 
Revision,  816. 

The  cause  was  tried  at  the  same  term  in 
the  quarter  sessions,  resulting  in  a  convic- 


tion of  the  defendants.  It  was  removed  by 
writ  of  error  into  the  supreme  court,  and 
there  heard  upon  exceptions  sealed  at  the 
trial.  The  supreme  court  affirmed  the  Judg- 
ment of  conviction,  and  it  is  to  review  that 
judgment  that  this  writ  of  error  is  brought. 

Mr,  B.  Stevenson  for  plaintiffs  in  error. 
Jfr.  A.  D.  Campbell  for  the  State. 


Knappv  J.,  delivered  the  opinion  of  the 
court: 

The  record  shows  a  conviction  of  the 
plaintiffs  in  error  on  an  indictment  found  * 
against  them  for  assault  and  battery.  The 
bill  of  exceptions  returned  witib  the  record 
shows  acts  of  forcible  injury  to  the  person^ 
committed  by  them,  such  as  justify  the  con* 
viction,  unless  the  official  charactef  in  which 
they  assumed  to  act  shields  them  from  the 
ordinary  legal  consequences  of  a  forcible  in* 
lury  to  the  person  of  another.  Their  de- 
fense is  that  they  were  clothed  with  the 
authority  of  constables,  and  as  such  possessed 
the  rifht  to  enter  the  dwelling  of  another 
when  they  had  reasonable  ground  to  believe 
that  in  such  dwelling  the  criminal  law  was 
being  secretly  violated  in  the  unlawful  sale  • 
of  intoxicating  drink ;  that,  as  such  officers, 
when  in  any  part  of  such  dwelling  by  the 
license  of  the  owner,  their  further  right  waa 
to  force  their  way,  against  the  will  of  such 
owner,  into  any  other  part  of  such  building 
in  search  of  the  suspected  wrong-doing.  The 


Of  this  latter  proposition  of  Lord  Hale  it  is  said 
in  McLennon  v.  Blcfaardson,  15  Gray,  74,  76, 77  Aul 
Deo.  858:  '*No  authority  is  ffiven  for  this  state- 
ment, nor,  so  far  as  we  know,  has  it  ever  been  rec- 
ognized as  the  law  in  any  adjudicated  case;**  its 
ooirectness  Is  questioned  and  it  is  there  said  that 
**the  authority  of  a  constable  to  break  open  doors 
and  arrest  without  a  warrant  is  confined  to  oases 
where  treason  or  felony  has  been  committed  or 
there  is  an  affray  or  breach  of  the  peace  in  his  pres- 
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ence. 

If  one  engaired  in  an  affray  fly  into  a  house,  and 
the  officer  follows  him  in  fresh  pursuit,  he  may 
without  a  warrant  break  open  the  doors  to  arrest 
him.    Crocker,  Sherifb,  8d  ed.  H  48, 83. 

Though  a  felony  has  been  committed,  yet  a  bare 
suspicion  of  fruilt  against  a  person  will  not  Justify 
an  officer  in  forcing  the  door  of  his  dwelling  unless 
armed  with  a  warrant.  It  will  at  least  be  at  the 
peril  of  proving  that  the  party  so  taken  on  eus- 
plcioo  was  guilty.  Foster,  821;  1  Buss.  Crimes,  7tfa 
Am.  ed.  p.  829. 

Where  the  doors  of  strangers  are  broken  open 
upon  supposition  of  the  person  sought  heing  there, 
it  must  be  at  the  peril  of  finding  him  there,  unless 
as  it  seems,  the  officer  acts  under  a  warrant.  1 
Hast,  P.  C.  824. 

WWia  voatrranL 

A  oonstable  hss  a  right  to  break  open  and  enter 
the  dwelling  of  a  person  for  whom  he  has  a  war- 
rant, if  he  believes  such  person  to  be  therein. 
Kelsy  V.  Wright,  1  Root,  88;  State  v.  Shaw,  1  Root, 
184:  Barnard  v.  Bartlett,  10  Cush.  601, 67  Aul  Deo. 
128;  Jacobs  v.  Measures,  18  Gray,  74. 

He  may  do  so  in  the  night-time  as  well  as  day- 
time.  State  V.  Smith,  1 N.  H.  8M. 

The  sheriff  has  no  right  to  enter  and  search  a 
house  not  the  dwelling  of  the  defendant  in  the 
writ  without  the  owner*s  oonsent,  unless  the  ao- 

16L.RA. 


cused  be  therein.  Hawkins  v.  Com.  14  B.  Mon.  896^ 
61  Am.  De&  147.    But  see  next  paragraph. 

A  police  officer  with  a  warrant  for  a  person 
whom  he  has  reasoncMe  cause  to  believe  to  be  within 
another*s  dwelling  has  the  right  to  enter  and  search 
the  premises.   Com.  v.  Irwin,  1  Allen,  687. 

When  the  officer  is  once  in  the  house  he  may 
break  open  all  inner  doors,  drawers,  boxes,  and 
chests  he  may  deem  necessary  in  the  execution  of 
the  warrant.  Crocker,  Sherlffls,  8d  ed.  •  64;  Mur- 
free.  Sheriffs,  2d  ed.  1 1163. 

>"  In  Williams  v.  Spenoer,  6  Johns.  8S8,  it  was  held 
that  an  action  of  trespass  would  not  He  against  a 
oonstable  who,  having  a  warrant  for  a  person,  en- 
tered through  the  open  outer  door  of  the  house  in 
which  such  person  occupied  an  inner  room  and 
broke  the  door  of  the  inner  room  to  effect  his  arrest. 
The  same  conduct  in  executing  a  eapUu  ad  reap, 
was  held  Justifiable  fn  Hubbard  v.  Mace,  17  Johns. 
1J57. 

Officers  of  the  house  of  oommons  who  have  a 
warrant  of  the  speaker  to  take  a  person  therein 
named  after  having  been  admitted  to  and  having 
searched  his  house  without  finding  him  have  no 
right  to  remain  there  to  await  his  return;  and  by 
staying  in  his  house  for  that  purpose  for  several 
hours  become  trespassers  db  Initio,  Howard  v. 
Goesett,  1  Oar.  ft  M.  88a 

In  Allen  v.  Colby,  47  N.  H.  644,  it  was  held  that 
officers  searching  for  one  attempting  to  avoid  a 
miUtary  draft  might  rightfully  take  possession  of 
his  valise  and  clothing,  if  they  could  reasonably 
suppose  that  so  doing  would  lead  to  his  arrest. 

To  recapture  eacaping  primmer. 

An  escape  by  a  prisoner  lawfully  arrested  war- 
rants the  retaking  of  him,  on  fresh  pursuit,  and 
the  breaking  of  doors  for  that  purpose  after  de- 
mand and  refusal  of  admittanoe.  Com.  v.  Mo- 
Qahey,  U  Gray,  IM. 
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question  is,  and  the  odI  j  one  possessed  of 
any  substance,  whether  such  officer  is  clothed 
with  authority^to  the  extent  claimed  for  these 
defendants.  That  the  defendants,  in  virtue 
of  their  offices,  possessed  the  powers  and 
authority  of  constables,  is  not  denied.  The 
Act  under  which  they  are  appointed  provides 
that  ^all  the  powers  of  constables  in  crimi- 
nal cases  shall  be  possessed  and  exercised  by 
them,  and  that  they  shall  have  power  and 
:authoritv  to  arrest  any  person  found  within 
the  limits  of  said  county  who  shall  have 
violated  any  law  of  this  state  within  the 
county,  or  who  shall  have  willfully  inter- 
fered with  the  peace  and  good  order  of  the 
county, and  the  said  marshal  shall  arrest  every 
such  person  without  warrant  and  indorse- 
ment, and  bring  him  or  her,  as  soon  as  con- 
veniently can  be,  before  a  magistrate,"  etc. 
This  legislation,  and  their  appointment 
under  it,  undoubtedly  conferred  upon  them 
the  common- law  powers  and  authority  of 
constables,  and  the  usual  powers  exercised 
by  officers  of  police.  Has  one  so  endowed 
with  public  authority  the  right  by  force, 
against  the  will  of  the  owner,  resisting  him, 
to  pass  through  anv  part  of  a  dwelling,  on 
the  mere  belief,  however  well  grounded, 
that  the  criminal  law  is  being  violated,  and 
that  not  in  a  way  to  constitute  a  breach  of 
the  peace?  The  parties  were  not  armed  with 
any  warrant  for.  the  arrest  of  any  person ; 
therefore  their  justification  is  not  under  acts 
dune  in  execution  of  process.  But  the 
powers  of  these  officers  are  not  limited  to  the 


mere  execution  of  process.  The  office  was 
originally  instituted  for  the  better  preserva- 
tion of  the  peace,  and  a  constable  has  the 
right,  under  his  common-law  powers,  in 
divers  cases,  to  arrest  offenders  without  war- 
rant. Thus  he  is  justifiable  without  warrant 
in  arresting  persons  directly  charged  with 
felony  although  it  should  afterwards  appear 
that  no  felony  had  actually  been  committed ; 
and  where  a  felonj^  ha^  been  committed,  he 
is  justified  in  making  arrest  without  warrant, 
provided  he  acts  in  good  faith  upon  such  in- 
formation as  amounts  to  a  reasonable  and 
proper  ground  of  suspicion.  If  he  has 
reasonable  cause  to  suspect  that  a  felony  has 
been  actually  committed,  he  is  justified  in 
arresting  the  parties  suspected,  although  it 
afterwards  appear  that  no  felony  has  been 
committed.  Me  may  also  arrest  an  offender 
without  warrant  for  treason,  felony,  breach 
of  the  peace,  and  some  misdemeanors,  when 
committed  in  his  view.  2  Bacon,  Abr.  title. 
Constable,  C ;  Hale,  P.  C.  587 ;  Beekwtth  v. 
Philby,  6  Barn.  &  C.  635.  He  is  not  only 
empowered  to  part  an  affray  in  his  presence, 
but  he  is  bound  at  his  peril  to  do  so  if  pos- 
sible, and  he  may  carry  the  persons  engaged 
in  it  before  a  justice  of  the  peace  in  order 
to  their  finding  sureties  to  the  peace,  and  to 
answer  for  their  offenses.  If  the  affruy  be 
in  a  house,  the  constable  may  break  open 
the  doors  to  preserve  the  peace ;  and  if  the 
affrayers  fly  to  the  house,  and  he  freshly 
follow,  he  may  break  open  the  doors  to  take 
them  without  warrant.     Hale,  P.  G.  9^135. 


In  CataiU  v.  People,  106  III.  «n,  625,  It  is  said: 
**We  tbink  there  can  be  no  doubt  in  reCerence  to 
the  law,  and  it  may  be  regarded  as  well  settled  that 
an  ofBoer  who  baa -arrested  a  criminal,  when  he  has 
escaped,  may,  if  it  becomes  neoessarr,  break  down 
doors  to  rearrest  him.**  To  that  effect  is  Geuner 
T.  Sparks,  6  Mod.  17& 

An  officer  is  not  Justified  in  breaking  open  doors 
to  retake  a  prisoner  if  the  first  arrest  was  illegal, 
as  by  the  Warrant  having  been  filled  up  after  being 
sealed.   1  Bast.  P.  &  884. 

NeceaUy  of  notiflcatUm  and  demand  before  enUrino, 

The  early  text-wrttera  lay  down  the  rule  that  in 
every  case  there  must  be  a  notification  of  his  busi- 
ness by  the  officer  and  a  demand  and  refusal  of 
admission  before  he  can  force  his  way  into  houses 
to  make  arrests.  Foster,  880:  2  Hawk.  P.  G.  chap. 
14.  (1 1:  Buss.  Crimes,  7th  ed.  p.  628. 

Whether,  in  the  cases  of  felony,  the  officer  must 
first  demand  entrance  has  been  doubted,  but  in 
misdemeanors  it  is  considered  requisite.  Wharton, 
Cr.  Law,  7th  ed.  fi  2960;  Crocker,  SheriilS,  8d  ed. 
168. 

The  better  opinion  seems  to  be  that.  In  oases  of 
felony,  no  demand  of  admittance  is  necessary  es- 
pecially as  in  many  cases  the  delay  incident  to  it 
would  enable  the  felon  to  escape.  Murfree,  Sher- 
iffs, 2d  ed.fi  l!63. 

In  Launock  v.  Brown,  t  Barn,  ft  Aid.  602,  Ab- 
bott, Ch,  J.,  said:  **It  is  not  at  present  necessary 
for  us  to  decide  how  far,  in  the  case  of  a  person 
charged  wirh  felony,  it  would  be  necessary  to  make 
a  previous  demand  before  you  could  Justify  break- 
ing open  the  outer  door  of  his  house;  because  I  am 
clearly  of  the  opinion  that,  in  the  case  of  a  misde- 
meanor, such  previous  demand  is  requisite.**  This 
doctrine  is  followed  in  McLennon  v.  Blchardson, 
16  Gray.  74, 77  Am.  Dec.  868. 

An  officer  holdinga  warrant  against  one  charged 
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with  a  misdemeanor,  whom  he  believes  to  be  with- 
in the  house  of  a  stranger,  after  a  demand  and  re- 
fusal of  admittance,  may  enter  by  force,  nor  can 
he  be  treated  as  a  trespasser  by  the  owner  although 
he  did  not  inform  the  latter  who  the  person  was 
that  he  sought  when  the  owner  made  no  inquiry, 
if  such  owner  knew  that  he  was  an  officer  with  a 
warrant  seeldng  to  arrest  a  person  believed  to  be 
in  bis  house.  Com.  v.  Reynolds,  120  Blass.  190,  SI 
Am.  Rep.  510. 

In  some  cases  a  demand  is  treated  as  requisite 
without  it  appearing  what  the  grade  of  the  of- 
fense is  for  which  an  arrest  Is  souirht  to  be  made. 
Barnard  v.  fiartlett,  10  Cush.  601,  87  Am.  Dec.  128; 
Jacobs  V.  Measures,  18  G^ray.  74;  Com.  v.  McOahey, 
11  Gray,  104. 

The  sheriff  having  criminal  process  for  the  ar- 
rest of  a  person  may  without  demand  for  admis- 
sion enter  and  search  such  person^s  dwelling, 
although  It  belongs  to  and  is  also  occupied  by  an- 
other, whether  the  person  sought  be  actually 
therein  or  not.  Hawkins  v.  Com.  14  B.  Hon.  896, 61 
Am.  Dec.  147. 

It  does  not  appear  in  this  case  whether  the  of- 
fense for  which  an  arrest  was  sought  to  be  made 
was  a  felony  or  misdemeanor,  and  the  opinion 
makes  no  distinction.  The  court  saj-s,  p.  397:  **The 
fact  that  the  house  entered  and  searched  is  at  the 
time  the  place  of  the  dwelling  of  the  defendant  in 
the  writ  gives  sufficient  warrant  to  the  sheriff, 
though  it  be  not  >Lnown  to  him  certainly  whether 
the  defendant  be  or  not  then  in  the  house  or  be 
found  therein,  and  the  law  does  not  requtare  that 
the  officer  should  first  signify  his  business  and  de- 
mand admission  before  entering  and  searching; 
for  such  disclosure  of  his  purpose,  and  demand 
of  entrance,  would  in  many  cases  defeat  the  very 
object  in  view,  by  giving  the.  offender  notice  of  his 
danger  and  an  opportunity  of  effecting  bis  es- 
cape.** J*  G.  G. 


1883. 
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But  he  cannot,  without  a  warrant,  arrest  a 
man  for  an  affray  or  breach  of  the  peace  oui 
of  his  view,  unless  it  embrace  a  felony. 
This  subject  is  fully  discussed  in  Wharton, 
Grim.  PI.  <&.  Pr.  ^  5-8,  and  the  cases  are 
there  collected.  The  boundaries  of  this 
official  power  seem  to  be  clearly  defined  and 
distinct,  and  definite  limits  placed  upon  its 
exercise.  No  case  or  text-writer  asserts  of 
this  office  the  power  to  go  into  or  through  a 
private  house  unbidden  by  the  owner,  save 
It  be  in  the  execution  of  criminal  process, 
or  where  there  is  a  well-founded  belief  of 
crime,  and  the  officer  goes  in  pursuit  of  the 
criminal,  or  where  in  such  house  there  is 
evidence  that  a  felony  or  breach  of  the  peace 
is  being  committed.  No  one  in  this  countrv, 
I  think,  before  this  case,  ever  asserted  the 
right  of  a  public  officer  to  go  through  the 
private  apartments  of  a  family  against  the 
will  of  the  owner  to  search  for  the  existence 
of  evidence  of  an  infraction  of  a  public  law. 
Such  a  right,  if  it  existed,  would,  in  my 
judgment,  create  more  public  disorder  than 
it  could  by  any  possibility  repress. 

It  is  said,  however,  that,  admitting  that 
such  a  right  does  not  inliere  in  these  officers 
under  the  doctrine  of  the  common  law  nor 
general  statutes  controlling  the  subject,  in 
this  case  there  is  such  broad  and  extended 
power  given  tliat  it  embraces  the  right  that 
iheae  parties  set  up.  Before  it  should  be 
held  that  these  officers  or  any  others,  acting 
in  a  ministerial  capacity,  or  as  conservators 
of  the  peace,  are  clothed  with  a  power  so 
comprehensive,  the  words  of  the  law  from 
which  it  is  supposed  to  be  derived  should  be 
such  as  to  admit  of  no  other  possible  con- 
struction. When  such  a  law  appears,  it  will 
be  time  enough  to  consider  whether  or  not 
it  infringes  upon  those  fundamental  rights 
of  personal  security  and  private  property 
lying  at  the  very  loundation  of  organized 
government.  The  Act  invoked  In  support 
of  this  claim  of  the  plaintiffs  in  error  docs 
not,  in  my  Judgment,  go  any  way  towards 
the  maintenance  of  their  position.  First, 
they  are  given  the  rights  and  powers  of  con- 
stables in  criminal  cases.  These  rights  and 
powers  are  well  defined,  and,  as  has  been 
shown,  embrace  within  them  no  such  claim. 
Next,  they  are  given  power  to  arrest  persons 
who  have  violated  any  law  of  this  state 
within  the  county,  or  who  have  willfully 
interfered  with  the  peace  and  good  order  of 
the  county,  and  then  proceeds:  ''And  the 
said  marshal  shall  arrest  every  such  person 
without  warrant  and  indorsement,  and  bring 
him  or  her,  as  soon  as  conveniently  can  be, 
before  some  person  exercising  the  duties  oif 
justice  of  the  peace  in  criminal  cases, 
...  to  be  dealt  with  according  to  law.  ^ 
In  my  Judgment,  this  Act,  when  properly 
construed,  will  be  found  not  to  have  extended 
the  power  of  these  marshals  beyond  those 
that  are  ordinarily  exercised  by  other  peace 
officers  of  the  state.  It  is  not  to  be  pre- 
sumed that  the  Legislature  has  done  so,  or 
intended  to  do  so,  and  made  exceptional  pro- 
▼isions  in  favor  of  this  peculiar  class. 
Wliom  are  the^  to  arrest?  Persons  found 
within  the  limits  of  the  county,  who  shall 
have  violated  any  law  of  this  state  within 
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the  county.  What  sort  of  a  law  is  here  in- 
tended as  having  been  violated?  It  is  a 
violation  of  law  to  commit  a  trespass  upon 
one's  land ;  the  driving  a  wagon  over  the 
public  highway  of  a  less  width  than  the 
statute  demands  is  the  violation  of  a  law ;  to 
pursue  any  worldly  business  or  pleasure  or 
traveling  on  the  first  day  of  the  week  com- 
monly called  Sunday,  is  the  violation  of  a 
law  of  this  state.  Is  it  this  class  of  laws 
for  the  violation  of  which  these  officers  are 
authorized  to  take  up  and  arrest  without 
warrant?  Clearly  not.  It  is  the  violation 
of  some  criminal  law  that  is  intended.  And 
how  are  these  officers  to  know  that  the  law 
has  been  violated?  Because,  the  law  must 
have  been  violated  in  order  that  they  may 
arrest.  They  have  no  power  to  take  testi- 
mony ;  they  do  not  sit  as  committing  magis- 
trates. How,  then,  can  they  know  it?  Only 
by  its  having  taken  place  in  their  presence. 
In  cases  of  this  kind,  the  constable  has  power 
to  arrest  for  an  offense  committed  against  the 
public  law  in  his  presence,  provided  it  is 
in  other  language  of  the  Act,  "An  act  that 
interferes  with  the  peace  and  good  order  of 
the  county."  That  it  is  to  be  a  criminal 
act,  that  interferes  with  the  peace  and  good 
order  of  the  county,  is  manifest  from  the 
further  provision  of  the  law  that  the  offender 
is  to  be  taken  immediately  before  a  justice 
of  the  peace  having  jurisdiction  in  criminal 
cases,  there  to  be  dealt  with  according  to 
law. 

The  whole  frame  of  this  section  of  the 
Act  plainly  shows  that  the  Legislature  in- 
tended to  express  the  possession  of  that  de- 
gree of  authority  which,  in  common  under- 
standing, and  under  the  doctrines  of  the 
common  law,  is  possessed  and  exercised  by 
these  officers.  It  was  not  intended  to  confer 
upon  them  any  such  extraordinary  powers. 
It  the  words  are  to  be  taken  in  their  broad 
scope,  they  embrace  every  act  that  is  viola- 
tive of  law,  whether  the  redress  for  such  act 
be  of  a  civil  or  of  a  criminal  nature.  It 
would  be  absurd  to  yield  to  any  such  notion. 
It  is  said  that  the  plaintiffs  in  error  went 
in  to  make  an  arrest  for  a  breach  of  the  crim- 
inal law.  But  what  breach  of  the  criminal 
law  was  it  for  which  they  meant  to  arrest 
the  euilty  party?  They  did  not  know  that 
the  law  was  violated.  At  best,  it  was  a 
mere  suspicion.  And,  while  they  say  they 
went  in  with  the  purpose  of  arresting  any 
person  that  they  might  find  violating  the 
law,  it  would  he  an  abuse  of  terms  to  say 
that  their  purpose  in  entering  was  to  arrest 
a  criminal.  They  knew  of  none  such.  Be- 
yond mere  suspicion,  they  were  ign<»rant  of 
any  criminality.  To  cast  a^ide  all  disguise 
of  words,  their  purpose  was  to  hunt  tlmnigh 
this  house,  looking  for  evidence  to  justify 
tlieir  suspicion,  ana  this  against  tlie  will  of 
the  owner,  and  against  his  resistance.  This 
they  had  no  right  to  do.  and  if  tiiey  at- 
tempted it  by  force,  and  in  doing  so  com- 
mitted any  violence  against  tlie  person  of 
the  owner  or  of  tliose  acting  in  liis  interest, 
they  were  undoubtedly  guilty  of  criminal 
asssiult.  There  is  no  pretense  that  previous 
to  their  act  of  violence  there  wtis  any  breach 
of  the  peace,   or  noise  or  turbulence,   nor 
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was  the  peiBon  of  any  one  threatened  or  en- 
dangered. Their  power  to  arrest  without 
warrant,  where  the  public  peace  and  good 
order  of  the  county  are  interfered  with,  did 
not  exist.  The  antitheses  of  public  peace 
and  order  ai'e  violence  and  turbulence. 

But  it  is  said  they  went  to  abate  a  public 
nuisance.  Whence  did  the  power  arise  by 
which  these  officers  could  determine  the  fact 
of  public  nuisance,  and  upon  such  determi- 
nation of  their  own  proceed  to  abate  it? 
Public  nuisances  are  subjects  of  indictment, 
to  abate  which  a  public  officer  must  have 
the  judgment  and  order  of  the  court.  No 
man  is  given  the  power,  upon  his  mere  in- 
dividual judgment,  to  undertake  to  so  re- 
dress a  public  wrong.  There  is  nothing  in 
the  case  tending  to  show  a  right,  as  private 
citizens,  to  abate  the  alleged  nuisance, 
under  the  well -settled  doctrine  on  that  sub- 
ject. Broion  v.  De  Orof,  50  N.  J.  L.  409, 
12  Cent.  Rep.  818.  Unless  we  are  willing 
to  hold  that  the  domicil  of  every  citizen 
against  whom  these  officers  have  a  suspicion 
may  be  invaded  by  force,  and  their  houses 
ransacked  to  find  evidence  justifying  their 
suspicion,  their  action  in  this  case  must  be 
disapproved. 

The  judgment  below  is  afflrmsd, 

NOTB  BT  JUBTICB  MAGIB. 

This  opinion  was  found  among  the  papers 
of  the  late  Mr.  Justice  Knapp,  to  whom  its 
preparation  had  been  intrust^cT  It  is  known 
to  his  associates  that  he  had  intended  to  add 
some  new  matter  to  it.  But  it  has  been 
thought  best  to  publish  the  opinion  as  it  is, 
and  to  place  in  its  note  the  matter  which  it 
is  understood  was  intended  to  be  added. 

The  closest  parallel  to  the  claim  of  plain- 
tills  in  error,  that  a  public  officer  may  law- 
fully break  open  a  house,  or,  being  lawfully 
therein,  may  break  into  rooms,  to  discover 
evidence  of  the  commission  of  a  crime,  will 
be  found  in  those  cases  which  arose  in  Eng- 
land shortly  before  the  separation  of  this 
country,  respecting  the  publication  of  sedi- 
tious libels  in  the  l^orth  Briton  Monitor  and 
other  periodicals.  In  those  cases  the  secre- 
tary of  state  issued  general  warrants,  direct- 
ing the  arrest  of  the  authors  and  publishers 
of  such  libels,  (without  naming  them,)  and 
the  search  and  seizure  of  their  papers.  Mes- 
sengers, to  whom  the  warrants  were  directed, 
arrested  and  confined  a  large  number  of  per- 
sons, and  broke  into  rooms  and  desks,  exam- 
ined and  seized  their  private  papers,  and 
delivered  them  to  a  clerk  of  the  secretary  of 
state.  Many  of  those  who  were  thus  treated 
brought  actions  of  trespass  against  the  mes- 
sengers, and  recovered  substantial  damages. 
Upon  motions  in  arrest  of  judgment  or  for 
a  new  trial  or  otherwise,  questions  involv- 
ing the  validity  of  sudi  warrants,  and  the 
authority  of  messengers,  were  considered  in 
the  king's  bench  and  in  the  common  pleas. 
Money  v.  Leach,  1  W.  Bl.  655;  Buckle  v. 
Money,  2  Wils.  K.  B.  205;  Beardmore  v. 
Oarringtan,  2  Wils.  K.  B.  244;  Entick 
V.  CarrinffUm,  19  How.  8t  Tr.  1070,  2  Wila. 
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K.  B.  275 ;  Wilkes  v.  Wood,  19  How.  St.  Tr. 
1154.     In  Money  v.  Leaeh  the  king's  bench* 
without  determining  the  question  of  the  au* 
thority  of  the  secretary  of  state  to  issue  anj 
warrant,  decided  that  his  warrant,  not  nam- 
ing or  particularly  describing  the  person  to 
be  seized,  was  wholly  void,  and  sustained  a 
verdict  in  favor  of  Leach,  who  had  been  ar- 
rested on   such  a  warrant.     In  Huekle  ▼. 
Money  a    similar  warrant  oome  in  question, 
under  which  Huckle,  a  journeyman  printer, 
liad  been  arrested.    A  verdict  for  exemplary 
damages  was  sustained  in  the  common  pleas, 
Lord  Chief  Justice  Piatt  saying  of  the  action 
of  the  jury :    "I  think  they  have  done  right 
in  giving  exemplary  damages.     To  enter  a 
man's  house  by  virtue  of  a  nameless  war- 
rant, in  order  to  procure  evidence,  is  worse 
than  the  Spanish  inquisition."     In  Entick 
V.  Carrington  the  warrant  In  question  ex- 
presslv  directed  the  apprehension  of  Entick, 
and  also  the  seizure  of  his  papers.     In  hia 
action  against  the  messengers,  Entick  con- 
fined his  claim  for  damages  to  the  trespasa 
committed  by  breaking  into  his  desks  and 
boxes,  and  examining  and  seizing  his  papers. 
In  the  report  of  the  case  in  the  state  trials, 
Lord  Chv^  Justice  Camden  thus  deals  with 
the  claim  that  a  search  in  a  suspected  per- 
son's papers  could  be  justified  as  a  meana 
of  detecting  offenders  by  dlsoovering  evi- 
dence :  **  Lastly,  it  is  urged  as  an  argument  of 
utility,  that  such  a  search  is  a  means  of  de- 
tecting offenders  by  discovering  evidence. 
I  wish  some  cases  had  been  shown  where  the 
law  forceth  evidence  out  of  the  owner's  cus- 
tody by  process.    There  is  no  process  against 
papers  in  civil  causes.     ...     In  the  crim- 
inal law,  such  a  proceeding  was  never  heaid 
of.     .     .     .    It  is  very  certain  that  the  law 
obligeth  no  man  to  accuse  himself  because 
the  necessary  means  of  compelling,  self -ac- 
cusation, falling  upon  the  innocent  as  well 
as  the  guilty,  would  be  both  cruel  and  un- 
just, and  it  would  seem  that  search  for  evi- 
dence is  disallowed  upon  the  same  principle. 
Thure,   too.   the    innocent    would    be   con- 
founded with  the  guilty. "    The  report  of  the 
same  case  in  2  Wils.  K.  B.  contains  the  de- 
cision of  the  common  pleas  upon  a  s()ccia] 
verdict,  and,  after  two  solemn  arguments, 
it  WAS  determined  by  the  whole  court  that 
there  was  no  jurisdiction  in  the  secretary  of 
state  to  grant  a  warrant  *"  to  break  open  doors, 
locks,  boxes,  and  to  seize  a  man.  and  all 
his  books,  etc.,  in  the  first  instance,  upon 
an  information  of  his  being  guilty  of  pub- 
lishing a  libel."    From  these    cases    it   ia 
clear  that  the  common  law  did  not  admit  of 
the  invasion  of  private  property,  even  under 
color  of  a  warrant,  for  the  purpose  of  pro- 
curing evidence  of  crime.    A  fortiori  such 
an  invasion  without  wairant  was  not  justifi- 
able.    It  does  not  necessarily  follow  that  the 
Legislature   may  not,   with  proper  restric- 
tions,  authorize  such   invasion    of   private 
property  to  procure  evidence  of  crimes  diffi- 
cult otherwise  to  detect.     This  question  </u«- 
tice  Knapp  in  his  opinion  hMM  distinctly  re- 
served from  decision. 
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SHELBY VILLE  WATER  CO.,  Appt,, 

PEOPLE   of  the  State  of  IHinols,  ex  rel. 
Ambrose  M.  CRADDICK.  County  Col- 
lector. 
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1.  The  water  maliui  and  eleetric  wires 
of  a  water  and  11^ M  company  are  per- 
sonal property  ^or  purpoees  of  taxation. 

8.  Failure  to  enter  opposite  the  name 
of  a  personal  tax  deUnqnent  the  cause 
of  fkilure  to  collect  the  same  and  make 
oath  as  to  the  truth  of  such  cause  and  that  the 
taxes  remain  unpaid,  as  required  by  Bev.  Stat^ 
18R1,  chap.  120, 1 170,  may  be  oorreoted  by  amend- 
ment of  the  record  at  the  hearing  of  a  proceeding 
to  collect  the  taxes  out  of  real  estate,  under  sec- 
tion 191  of  that  Act,  which  provides  for  supplying 
omissioDS  of  tax  oiBcers. 

8.  Where  the  statutes  make  real  estate 
liable  for  taxes  levied  on  personal  prop- 
erty when  they  cannot  be  made  out  of  the  per- 
sonaJty,  and  dlre<ft  the  collector  to  select  real 
estate  for  that  purpose  when  It  becomes  neces- 
sary, it  will  be  presumed  when  the  books  show 
charges  of  unpaid  personal  taxes  against  land 
that  they  were  necessary  because  the  taxes  could 
not  be  made  out  of  personalty  although  it  is  not 
so  stated  on  the  return. 

(March  M.  IMS.) 

APPEAL  by  defendant  from  a  ludgment  of 
the  County  Court  for  Shelby  County  hold- 
ing its  real  estate  liable  for  the  payment  of 
taxes  which  had  been  assessed  as  personal- 
property  taxes.    Afflrmed, 

The  facts  are  f^Uied  in  the  opinion. 

Meifsrs.  J.  William  Lloy  and  William  C. 
Kelley  for  appellant 

Megftrs.  W.  B.  Townsend  and  Moulton, 
Chaflee  ft  Headen  for  appellee. 

Magprndery  Oh, «/.,  delivered  the  opinion 
of  the  court: 

This  is  an  appeal  from  a  judgment  of  the 
county  court  of  Shelby  county,  rendered  at 
the  May  Term,  1891,  against  delinquent 
lands,  including  certain  lots  and  acre  prop- 
erty belonging  to  the  appellant  company. 
The  company  appeared  and  filed  objections, 
which  were  overruled,  and  excf^ption  was 
taken.  Judgment  was  rendered  against  the 
lots  of  appellant  in  the  original  town  of 
Shelbyville  for  a  certain  sum  as  personal 
property  taxes,  penalties,  and  costs,  and 
against  ten  acres  of  appellant  in  said  county 
for  a  certain  other  sum  as  personal  property 
taxes,  penalties,  and  costs.  The  two  assess- 
ments of  personal  property  taxes  were  made 
on  the  water  mains  and  pipes  and  hy- 
drants, and  also  upon  the  electric  wires  and 
lamps  and  poles,  of  the  appellant,  a  part  of 
which  are  in  school -district  No.  2,  and  a 
port  in  school -district  No.  1,  the  latter  com- 


prising the  city  of  Shelbyville.  The  appel- 
lant has  erected,  upon  its  land  adjoining 
said  city,  a  building  and  works,  containing 
the  necessary  machinery  for  supplying  the 
city  with  water,  and  for  producing  and  fur- 
nishing electric  light.  The  water- mains 
and  electric  wires  are  connected  with  the 
machinery.  The  mains  are  imbedded  in  thn 
earth,  and  extend  from  the  works  for  some 
distance  on  Uie  company's  land,  and  thence 
through  the  streets  of  the  city,  by  permission 
of  its  authorities,  under  ordinances  passed 
for  that  purpose.  Fiftv  hydrants,  standing 
each  about  three  feet  above  the  ground,  are 
fixed  to  and  form  a  part  of  the  mains.  The 
water  is  drawn  by  the  machinery  from  a 
river,  and  forced  by  Uie  engines  into  the 
mains  and  pipes.  The  wires  also  extend 
through  the  city  from  the  dynamo  and  power 
engine  in  the  building.  Attached  to  them 
are  thirty  electric  lamps.  The  wires,  and 
the  pole  on  which  they  are  strung,  beyond 
the  land  of  appellant,  are  also  upon  the 
streets  of  the  city  by  permission  of  the  au- 
thorities expressed  in  city  ordinances. 

The  first  objection  is  that  these  mains  and 
wires  are  a  part  of  the  realty,  and  were 
therefore  Improperly  assessed  as  personalty. 
By  express  provision  of  our  Revenue  Act, 
gas  mains  and  pipes  laid  in  roads,  streets, 
or  alleys  are  declared  to  be  personal  property, 
and  are  required  to  be  listed  and  assessed  as 
such.  Rev.  Stat.  chap.  120,  §  16;  2  Starr 
&  C.  Stat.  p.  2084.  No  such  provision, 
however,  exists  in  regard  to  water-mains  or 
electric  poles  and  wires.  There  are  author- 
ities which  hold  that  the  mains  of  a  gas 
company  are  appurtenant  to  its  lots,  and  are 
taxable  as  realty,  unless  it  is  otherwise  pro- 
vided by  statute.  Capital  City  Oas-Light  Co, 
V.  Carter  Oak  Tm.  Co.  51  Iowa,  81 ;  Profe- 
idence  Gaa.  Co,  v.  Thurber,  2  R.  I.  15. 
Under  the  doctrine  of  such  authorities,  it 
would  seem  that  water-mains  and  electric 
wires  should  be  assessed  as  part  of  the  realty, 
where  there  is  no  statutory  provision  direct- 
ing otherwise ;  and  in  Iowa  such  water-mains 
have  been  held  to  be  real  estate,  and  treated 
as  appurtenances  to  the  water- works.  Appeal 
of  the  Des  Moines  Water  Co,  48  Iowa,  824. 

There  are  other  authorities,  however, 
which  hold  that  sas-mains  in  the  streets  of 
a  city  are  personalty.  In  People  v.  Brooklyn 
Bd.  of  Aesesears,  89  N.  Y.  81,  it  was  said : 
**  These  mains,  running  under  the  streets  of 
the  city,  not  being  erectftd  upon  or  affixed 
to  the  relator's  land,  cannot  be  regarded  as 
real  estate,  under  the  statute,  for  the  purpose 
of  taxation.  The  mains  are  not  'real  es- 
tate,' as  that  term  is  defined  in  the  statute 
regulating  t^e  assessment  of  taxes,  and  I  do 
not  think  they  can  be  held  as  fixtures,  under 
the  common  doctrine  upon  that  subject." 
In  Memphis  Gas-Light  Co,  v.  State,  6  Coldw. 
810,  98  Am.  Dec.  452,  the  Supreme  Court 
of  Tennessee  says:    **It  la  insisted  that  the 


Noxa— For  a  ease  holding  that  the  mains,  pipes 
and  hydrants  of  a  water  company  are  to  be  as- 
■eased  as  part  of  Its  real  estate,  and  a  note  showing 
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the  course  of  the  decisions  on  the  snhjeot,  see  Os- 
kaloosa  Water  Go,  v.  Oskaloosa  Boaid  of  Equalisa* 
tion  aowa)  15  L.  B.  A.  808. 
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pipes  used  tor  oonyeylng  the  gas  manufact- 
ured to  the  consumers,  and  laid  down,  not 
upon  the  land  of  the  company,  but  through 
and  under  the  public  streets  of  the  city,  are 
not  a  part  of  the  manufacturing  establish- 
ment. Pipes  laid  through  the  streets  of  the 
city  in  the  manner  abave  mentioned,  by 
permission  of  the  corporate  authorities,  do 
not  become  the  property  of  the  city  or  a  part 
of  the  realty.  They  are  personal  property, 
and  the  property  of  the  company."  So  far 
as  the  application  of  this  doctrine  is  con- 
cerned, there  is  no  difference  between  the 
mains  and  the  wires.  In  this  conflict  of  au- 
thority we  are  inclined  to  hold  that  these 
mains  and  wires  are  personalty,  as  this  view 
is  in  harmony  with  the  spirit,  if  not  the 
letter,  of  our  own  statutes,  and  with  the 
tone  of  our  own  decisions.  In  Johnion  y. 
BoberU,  102  111.  655,  it  was  claimed  that 
certain  machinery  in  a  building  had  been 
improperly  asseased  as  personal  property, 
because  the  engines  and  boilers  were  per- 
manently attached  to  and  were  a  part  of  the 
realty ;  and  we  there  held  that,  although  the 
engines  and  boilers  would  be  regarded  as 
permanent  fixtures  and  part  of  the  realty  at 
common  law,  and  as  between  grantor  and 
grantee,  yet  that  the  Legislature  has  the 
power  to  declare  personal  property  to  be 
realty,  and  realty  to  be  personal  property, 
for  the  purposes  of  taxation;  that  it  had 
changed  the  rule  so  far  as  the  facts  of  that 
case  were  concerned ;  that  the  engines  and 
boilers,  though  attached  to  the  realty,  were 
to  be  treated  as  personalty  under  Uie  twenty- 
fifth  section  of  the  Revenue  Act,  which 
mentions  **  every  steam-engine,  including 
boilers  and  the  value  thereof,"  as  the  sixl£ 
item  in  the  schedule  of  personal  property. 
d  Starr  &  C.  Stat.  p.  2086.  The  evidence  in 
the  case  at  bar  shows  that  the  machinery  in 
appellant's  building,  used  for  forcing  water 
into  the  mains  and  lumishing  electric  light 
to  the  city,  **  consists  of  two  Worth! ngton 
pumping  engines,  two  tubular  boilers,  one 
New  York  safety  high-speed  power  engine, 
and  one  electric  dynamo  and  fixtures. "  The 
mains  and  wires,  beins  directly  connected 
ivith  these  engines  and  boilers,  which  are 
personal  property  for  the  purposes  of  tax- 
ation under  the  doctrine  of  the  Johnson  Case, 
•can  as  well  be  held  to  be  a  part  of  the  ma 
chinery  as  of  the  realty  to  which  the  ma- 
chinery is  attached.  If  they  are  a  part  of 
the  engines  and  boilers  with  which  they  are 
■connected,  they  may,  like  such  engines  and 
boilers,  be  regarded  as  personal  property  for 
the  purposes  of  taxation.  In  Oom.  v.  Lowell 
Gas- Light  Co.,  12  Allen,  75,  it  was  held 
that  the  gas  mains  and  pipes,  laid  down  in 
the  streets  for  the  purpose  of  distributing 
gas  to  the  consumers,  constituted  a  part  of 
tlie  machinery  in  operation  at  the  gas-works. 
So,  also,  in  MemphU  Oas-IAght  Go.  v.  State, 
supra,  it  was  held  that  the  pipes  were  a  part 
of  the  apparatus  for  the  delivery  of  gas  to 
the  consumers;  that  the  delivery  was  as 
much  within  the  purpose  of  the  creation  of 
the  gas  company  as  the  manufacture :  tliat 
the  apparatus  for  delivery  was  merely  an  ex- 
tension and  continuation  of  the  apparatus 
for  manufacture ;  and  that  both  belonged  to 
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the  manufacturing  establishment.  In  the 
present  case  the  water-mains  and  electric 
wires  are  a  part  of  the  apparatus  for  the  de- 
livery of  water  and  light  to  the  inhabitants 
of  the  city,  and,  as  such,,  constitute  a  part 
of  the  machinery,  including  the  engines  and 
boilers,  which  is  located  in  appellant's 
building.  We  think  that  the  mains  and 
wires  were  properly  assessed  as  personal 
property. 

The  next  objection  filed  in  the  court  be- 
low is  that  the  said  personal  property  taxes 
should  not  have  been  charged  against  the 
real  estate,  for  the  alleged  reason  that  the 
town  collector  did  not  note  in  writing,  op- 
posite the  name  of  appellant,  ''the  cause  of 
failure  to  collect  the  same,"  and  did  not 
make  oath,  and  sign  and  enter  upon  the  col- 
lector's book  an  s^davit,  that  the  cause  of 
delinquency  noted  was  true  and  correct, 
and  that  such  sums  remained  due  and  un- 
paid, and  that  he  had  used  due  diligence  to 
collect  the  same.  Rev.  Stat.  1891,  chap.  120, 
§  170 ;  2  Starr  &  C.  Stat  par.  172.  p.  2078. 
Upon  the  trial  the  court  ordered  the  clerk  to 
correct  and  supply  the  record ;  and  thereupon 
the  town  collector  was  called,  and  entered 
upon  his  delinquent  report  or  list,  opposite 
appellant's  name  and  opposite  eAch  amount 
of  the  total  personal  taxes,  and  under  the 
head  of  "Remarks,"  the  following  words, 
** Refused  payment,  and  no  available  prop- 
erty on  which  to  levy."  The  town  collector 
also  made  the  oath,  and  attached  to  said  list 
the  affidavit  provided  for  in  said  section  170. 
The  action  of  the  court  in  this  regard  was 
objected  to  and  exception  taken.  We  think 
the  court  was  authorized  to  allow  the  record 
to  be  amended  in  the  respect  above  indi- 
cated, under  the  ptovisions  of  section  191  of 
the  Revenue  Act.  Rev.  Stat.  1891,  chap.  120, 
g  191 ;  2  Starr  &  C.  Stat.  par.  198,  p.  2087. 
That  section  provides  for  amendments  in 
judicial  proceedings  for  the  collection  of 
taxes ;  and  that  no  charge  for  any  of  said 
taxes  shall  be  illegal  on  account  of  any  ir- 
regularity in  the  tax-lists;  and  that  no  in- 
formality not  affecting  the  substantial  jus- 
tice of  the  tax  shall  vitiate  or  affect  it;  and 
that  any  irregularity  in  the  tax-lists,  or  any 
omission  of  any  officer  connected  with  the 
levying  of  such  taxes,  may,  in  the  discre- 
tion of  the  court,  be  corrected,  supplied, 
and  made  to  conform  to  law,  etc. 

A  strict  construction  of  section  170  would 
lead  to  the  conclusion  that  the  only  cases 
of  failure  to  collect  the  tax  upon  personal 
property  which  are  contemplated  by  that 
section  are  "removal"  or  "insolvency"  or 
some  "error  in  the  tax-book."  Primarily, 
this  section  would  seem  to  have  special  ref- 
erence to  the  settlement  of  the  town  col- 
lector with  the  county  collector.  It  is  il- 
logical to  reauire  that  the  insolvency  of  a 
party  chargea  with  a  personal  property  tax 
shall  be  a  prerequisite  to  a  charge  of  such 
tax  upon  his  land.  If  he  owns  land,  be  is 
not  insolvent.  Section  255  of  the  Revenue 
Act  provides  that  **real  property  shall  be 
liable  for  taxes  levied  on  personal  property, 
but  the  tax  on  personal  property  shall  not 
be  charged  against  real  property,  except  in 
cases  of  removals,  or  where  said  tax  cannot 
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be  made  out  of  the  personal  property. "  2 
Starr  &  C.Stat,  par.  257,  p. 2112.  Sections  170 
and  265  should  oe  construed  together.  The 
latter  is  broad  enough  to  include  other  causes 
for  a  failure  to  collect  the  tax  upon  personal 
property  besides  insolvency.  In  the  present 
case  the  proof  shows  that  the  town  collector 
made  a  demand  upon  appellant  about  Feb- 
ruary 1,  1891,  for  the  payment  of  the  taxes 
upon  its  personal  property ;  that  appellant 
made  no  objection  to  the  taxes,  nor  denied 
its  liability  therefor,  but  asked  for  as  much 
time  as  possible,  and  was  given  until  March 
20.  1891,  promising  that  payment  would  be 
made  at  that  time;  that  a  second  demand 
was  made  about  March  20,  and  payment  was 
refused.  If  it  was  not  then  too  late  to  make 
a  levy,  it  is  doubtful  whether  it  would  have 
been  advisable  to  levy  upon  the  water-mains 
under  the  streets  and  the  electric  wires  over 
the  streets,  in  view  of  the  interest  which  the 
public  had  in  both  the  water  and  the  light 
thereby  supplied.  The  books  of  the  town 
and  county  collectors  showed  the  amount  of 
tiiese  personal  taxes,  and  that  they  were  im- 
paid,  and  showed  the  particular  parcels  of 
land  against  which  they  were  to  be  charged. 
Section  188  of  the  Revenue  Act  provides 
that,  ^'when  it  becomes  necessary  to  charge 


the  tax  on  personal  property  against  real 
property,  the  county  collector  shall  select 
for  that  purpose  some  particular  tract  or  lots 
of  real  property  owned  by  the  person  owing 
such  personal  property  tax,**  etc.  2  Starr 
&  C.Stat,  par.  185,  p.  2082.  The  officer  will  be 
presumed  to  have  done  his  duty.  «7a&  v. 
TebbeUs,  10  111.  882.  Inasmuch  as  the  books 
of  the  collectors,  when  introduced  in  evi- 
dence by  the  company  itself,  ^showed  the 
charge  of  unpaid  personal  properti^  taxes 
against  particular  parcels  or  land,  it  will 
be  presumed  that  such  charge  had  become 
necessary,  because  the  tax  could  not  be  made 
out  of  personal  property.  Therefore  the 
amendment  allowed  by  the  court  merely 
stated  what  the  law  presumed  without  an 
amendment.  Some  other  objections  are 
made,  but  we  do  not  deem  them  of  sufficient 
importance  to  justify  any  further  discussion. 
A  careful  consideration  of  them  has  led  us 
to  the  conclusion  that  they  have  reference  to 
such  mere  irregularities  m  the  proceedings 
as  do  not  affect  the  substantial  justice  of 
the  tax,  and  consequently  are  cured  by  the 
provisions  of  said  section  191. 

The  judgment  qf  the  Qntnty  Oovri  U  of' 
firmed. 
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E.  H.  EIDAM,  Beapt.^ 
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Andrew  J.  FINNEGAN  et  cU,,  Appte, 


(. 


.Minn ) 


*1.   A  sttpalatloii  by  an  attomesr  that  the 
action  shall  abide  the  event  of  another  aotlon 
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pending  binds  his  adult  eUents,  nnlen  It  bo 
Improvidently,  fraudulently,  or  coUusively 
made. 

8.  Bat  saeh  sttpnlatloii  does  not  bind 
an  inlknt  party  unless  approved  and  ratified 
by  the  oourt  upon  a  showing  that  it  is  for  the  in- 
temt,  or,  at  least,  not  prejudicial  to  the  Interest, 
of  the  infant.  It  must  appear  that  the  matters 
In  controversy  in  the  two  actions,  so  far  as  af- 
fleottod'  the  infant,  are  precisely  the  same,  and  that 


KOTB.— Oimtrol  of  guardian  ad  litem  orneact 
friend  over  the  actum. 

A  guardian  ad  Utem  will  not  be  permitted  to  do 
any  act,  or  make  any  admission,  or  enter  Into  any 
agreement  or  stipulation  which  tends  in  any  degree 
to  prejudice  or  compromise  the  Infant's  rights. 
Bevely  v.  Skinner.  88  Mo.  66. 

The  fifuardian  ad  litem  of  an  infant  plaintiff  has 
no  authority  to  bind  the  Infant  by  a  settlement  of 
the  action  unless  made  with  the  express  sanction 
of  the  court  Edpall  v.  Vandemark,  89  Barb.  680. 
The  court  said,  p.  660:  **  The  authority  conferred 
upon  him  is  to  prosecute,  not  to  settle,  to  obtain 
for  the  Infant  an  adjudication  as  to  his  rights— not 
to  barter  away  those  rights  in  such  manner  as  the 
guardian  may  choose.**  To  the  same  effect  is  Isaacs 
V.  Boyd,  6  Port.  (Ala.)  388. 

The  next  friend  of  a  lunatic  has  no  power  to  com- 
promise a  suit,  brought  by  him  as  such,  without  the 
approval  of  the  court    dark  v.  Crout,  9i  8.  C.  417. 

While  It  may  well  be  considered  to  be  within  the 
official  duty  of  the  next  friend  of  an  Infant  plain- 
tiff to  negotiate  a  fair  adjustment  of  the  action 
without  subjecting  the  plaintiff  to  the  expense  and 
risk  of  a  trial,  still,  a  settlement  of  the  action  of  an 
infant  by  a  next  friend,  unless  sanctioned  by  the 
court  or  affirmed  by  entry  of  judgment  in  regular 
course,  is  Invalid,  and  cannot  be  shown  in  bar  of 
the  action,  nor  can  admissions  made  by  the  next 
friend  in  the  negotiation  for  such  settlement  be 
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proved  on  the  question  of  damages.  Tripp  v.  Olf- 
ford  (Mass.)  Kov.  80, 180L 

A  guardian  ad  litem  cannot  bind  bis  ward  by  a 
submission  of  the  matters  in  litigation  to  arblta- 
tlon  and  approval  of  the  award  of  the  arbitrators. 
Fort  v.  Battle,  18  Smedes  ft  M.  188;  Hannum  v.  Wal- 
lace, 6  Humph.  126. 

A  next  friend  has  no  right  to  submit  the  case  of 
an  Infant  plaintiff  to  arbitration.  Tucker  v. 
Dabbs,  12  Heisk.  18. 

But  the  defendant  cannot  object  to  the  award 
because  of  the  plaintiff's  infancy.   Ibid. 

A  pr**chein  ami  has  no  right  to  compromise,  or 
to  receive  the  money  due  upon  a  judgment  recov- 
ered by  him  In  the  name  of  an  Infant  Miles  v. 
Kaigler,  10  Yerg.  10, 80  Am.  Dec  426. 

The  money  must  be  paid  only  to  a  quallfled  guar- 
dian,  or,  if  there  be  no  such  guardian,  Ir  should  re- 
main in  court  until  such  guardian  qualifies  or  the 
minor  becomes  of  age.  Galveston  City  B.  Go.  v. 
Hewitt  07  Tex.  478,  flO  Am.  Rep.  82. 

One  acting  as  a  next  friend  for  an  infant  iu  liti- 
gation has  no  authority  to  bind  the  infant  by  a 
contract  for  attomey*B  fees.  Houck  v.  Bridwell, 
28  Mo.  App.  644. 

A  guardian  ad  litem  cannot  make  a  contract  with 
an  attorney  for  compensation  that  will  deprive  the 
court  of  the  power  to  fix  such  compensation  at  a 
reasonable  amount  Oole  v.  Superior  Court  n 
CaL  86, 48  Am.  Bep.  781 
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be  1b  represented  In  the  two  actions  by  the  some 
guardian  ad  UUm, 

8«   Jndj^ent  rerersed  as  to  the  minor 
delSmdaAtSy  and  affirmed  as  to  the  others. 

(January  lSi  1880.) 

APPEAL  by  defendants  from  a  judgment 
of  the  District  Court  for  Hennepin  Ck>unty 
in  favor  of  plaintiff  in  an  action  brought  to 
determine  adverse  claims  to  certain  real  estate. 
Modified. 

The  facts  are  stated  in  the  opinion. 

Mr,  Edward  Savagfe*  for  appellants: 

The  court  had  no  power  to  render  a  judg- 
ment against  infant  defendants  upon  Uie 
stipulation. 

It  is  a  primary  rule  that  no  guardian  or 
attorney  can  stipulate  away  in  court  the  rights 
of  infants.  No  judgment  can  be  given  agamst 
infant  defendants  without  legal  proof  of  the 
facts  constituting  a  cause  of  action. 

MiUs  V.  Dennis,  8  Johns.  Ch.  867,  S68,  1  L. 
ed.  651;  Peak  v.  Prieer,  21  111.  164, 166;  EdsaU 
V.  VandemarJc,  89  Barb.  589,  599;  HoweU  v. 
Mills,  58  N  T.  882,  885;  Varner  v.  Rice,  44 
Ark.  286,  244;  PiUaw  v.  Sentdle,  89  Ark.  61, 
65;  Ntwins  v.  Baird,  19  Hun,  806,  807; 
Bough  V.  Doyle  and  Jlottgh  v.  Canby,  8  Blackf . 
800,  801;  Richards  v.  Richards,  17  Ind.  686, 
688;  Tfiayer  v.  Lane,  Walker,  Ch.  200.  204; 
Cooper  V.  Mayheut,  40  Mich.  628;  Long  v.  Mul- 
f<yrd,  17  Ohio  St  484,  98  Am.  Dea  688,  646; 
Barik  of  United  States  v.  Ritchie,  88  U.  6.  8 
Pet.  128,  145,  8  L.  ed.  890-897;  Legard  v. 
Sh^dd,  2  Atk.  877;  Bnely  v.  Skinner,  88  Mo. 


98,  100;  LiteMM  ▼.  BvrwU,  5  How.  Pr.  841; 
McOlure  v.  FaHhina,  51  Mo.  109;  UUery  v. 
BlackweU,  8  Dana,  800;  9  Am.&  £ng.  £ncyclo];ft. 
Law,  pp.  156,  157. 

An  aj^eement  to  let  the  result  of  one  action 
determme  the  result  of  another  is  neither  itself 
a  "  proceeding  in  an  action  "  (».  e,  an  ordinary 
matter  of  practice  in  conducting  the  case),  nor 
is  it  made  in  such  a  proceeding,  nor  does  it 
purport  or  attempt  "  to  bind  clients  in  any  of 
the  proceedings  £a  an  action."  It  is  an  agree- 
ment or  bargain  outside  of  the  action  alto- 
f  ether,  and  hence  Ib  not  binding  on  any  of  the 
efendants. 

1  Am.  &  Eng.  Encyclop.  Law,  p.  956;  2  U. 
8.  Dig.  (1st  senes)  pp.  846,  849. 

Mr.  John  H.  Steele^  for  respondent: 

Section  9,  chapter  88,  Gen.  Stat.  1878,  gives 
the  attoruey  authority  *'  to  bind  bis  client  in 
any  of  the  proceedings  in  an  action  or  special 
proceeding  by  his  agreement,  duly  miule  or 
entered  upon  the  minutes  of  this  court. 

To  determine,  then,  whether  an  agreement 
b^  the  attorney  in  the  name  of  his  client  is 
bmding  on  the  latter,  it  is  only  necessary  to 
inquire  if  it  be  a  proceeding  in  the  action.  If 
it  be,  then  it  is  binding,  however  disadvan- 
tageous it  may  be  to  his  client. 

Bray  v.  Doheny,  89  Minn.  866;  Brigham  v. 
Winona  County  Suprs.  6  Minn.  186. 

Admissions  of  attorneys  of  record  bind  clients 
in  all  matters  relating  to  the  trial  or  progress 
of  the  cause. 

Rogers  v.  Greenwood,  14  Minn.  888,  citing 
1  Greenl.  £v.  ^  27,  186,  205,  206. 


A  Judgment  against  all  the  defendants,  entered 
under  a  stipulation  between  the  attorney  for  the 
plalotiff  and  oertaln  adult  defendants,  thac  it 
should  be  in  accordance  with  the  decision  in  an- 
other case,  should  be  set  aside  upon  the  applica- 
tion of  the  infant  .defendants.  Mcdure  v.  ]^rth- 
Ing,  61  Mo.  109. 

In  the  last  case  the  court  said:  **  It  is  unnecessary 
to  say  that  when  there  are  several  actions  pending 
between  the  same  parties,  involving  precisely  the 
same  facts,  the  guardian  may  not  agree  to  submit 
the  whole  upon  a  single  examination  of  witnesses, 
or,  which  is  in  effect  the  same  thing,  that  the  decis- 
ion of  one  shall  decide  the  whole.  Such  an  agree- 
ment may  be  consistent  with  his  duty,  but  that  is 
not  this  case.*' 

The  guardian  od  litem  has  no  power  to  waive  the 
production  of  legal  proof  nor  to  consent  to  Judg- 
ment without  it,  nor  can  he  consent  to  the  use  of 
that  as  evidence  wiiich  the  law  does  not  recognize 
as  such.  Litchfield  v.  Burwell,  6  How.  Pr.  841; 
Crotty  V.  Eagle,  86  W.  Va.  148. 

In  Missouri  a  guardian  ad  litem  in  partition  suits 
has,  by  virtue  of  statute,  authority  to  bind  his  ward 
by  stipulation  in  the  nature  of  a  waiver  of  proof. 
Le  Bourgeoise  v.  McNamara,  82  Mo.  189. 

A  guardian  ad  Utem  for  an  infant  defendant  in  a 
partition  suit  has  no  right  to  enter  into  an  arrange- 
ment by  which  the  property  is  bid  off  for  lees  than 
its  value,  whatever  advantages  to  the  infant  are 
thereby  contemplated.  Howell  v.  Mills,  68  N.  7. 
882.397,886. 

A  guardian  ad  litem  has  no  power  to  execute  a 
release  to  Ta  proposed  witness  for  the  purpose  of 
making  him  competent  by  diacharging  his  inter- 
est.   Walker  v.  Fenin,  4  Y t.  6S28. 

After  issue  Joined  a  guardian  ad  litem  for  an  in- 
fant defendant  can  control  the  due  and  orderly 
management  of  the  action.   He  can  accept  short 
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notice  of  trial,  but  can  admit  nothing  to  sustain 
the  action.    Newins  v.  Baird,  19  Hun,  806. 

Since,  under  GaL  Giv.  Code,  8  786,  the  general 
guardian  has  authority  to  appear  for  minors  in  an 
action  for  partition,  he  may  consent  to  the  ap- 
pointment of  the  single  referee  authorised  by  sec- 
tion 797.    Richardson  v.  Loupe,  80  GaL  480l 

A  consent  by  the  next  friend  or  guardian  ad  (ttem 
that  a  case  be  heard  in  a  particular  division  of  the 
Supreme  Gourt  of  Illinois  did  not  prejudice  the 
substantial  rights  of  the  infant,  although  in  the 
absence  of  consent  the  supreme  court  sitting  in  one 
division  cannot  take  cognizance  of  a  case  from 
another  division.  Kingsbury  v.  Buckner,  184  U. 
S.  660, 88  L.  ed.  1047. 

Consent  to  take  up  a  ease  for  trial  that  has  been 
fixed  for  a  different  day  is  not  such  a  consent  as 
will  vitiate  a  Judgment,  althou^^  a  minor  repre- 
sented by  a  special  tutor  be  a  party  thereto.  8uc» 
cession  of  Byrne,  88  La.  Ann.  618. 

The  rule  that  a  next  friend  or  guardian  ad  litem 
cannot,  by  admissions  or  stipulations,  surrender 
the  rights  of  the  infant,  does  not  prevent  a  guar- 
dian ad  litem  or  prochein  ami  from  assenting  to  such 
arrangements  as  will  facilitate  the  determination 
of  the  case  in  which  the  rights  of  the  Infant  are  in- 
volved. Kingsbury  v.  Buckner,  134  U.  8. 6S0, 83  U 
ed.  1047. 

A  statutory  provision  requiring  ten  days*  notice 
for  the  suing  out  of  a  commission  to  take  deposi- 
tions might  have  been  waived  by  a  guardian  ad 
litem  or  next  friend  without  the  imputation  upon 
him  of  fraud  or  collusion;  nor  are  fraud  and  collu- 
sion to  be  imputed  to  him  because  he  did  not,  after 
his  appointment,  file  cross-interrogatories,  when 
oroes-interrogatorles  were  filed  by  another  party 
and  were  of  the  most  searching  character.   IMd. 
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Without  the  aia  of  any  such  statute  as  ours, 
where  the  plaintiffs  in  a  number  of  suits  are 
aU  represent^  by  the  same  attorney,  the  attor- 
ney has  the  power  without  being  specially  au- 
thorized to  stipulate  that  one  of  those  suits 
abide  the  event  of  another. 

North  Mimouri  R.  Co.  v.  Stephens,  36  Mo. 
160;  Ohlqutst  v.  FarueU,  71  Iowa,  231. 

OilfllUbDt  Ch,  J.^  delivered  the  opinion 
of  the  court: 

In  this  action,  brought  under  the  statute 
to  determine  adverse  claims  to  real  estate 
three  of  the  defendants  are  minors.  A 
guardian  ad  litem  for  them  was  seasonably 
appointed,  and  the  defendants,  appearing  by 
the  same  attorney,  answered  jointly.  Ajter 
the  issues  were  made,  the  attorneys  for  the 
^respective  parties  made  a  stipulation  in 
writing  that  the  action  abide  the  event  of 
another  action,  which  had  been  tried  in  the 
district  court,  and  was  then  pending  on  ap- 
peal in  this  court.  Final  judgment  having 
been  rendered  in  the  action  referred  to,  the 
court,  on  motion  of  the  plaintiff,  directed 
judgment  to  be  entered  for  plaintiff  pursuant 
to  the  stipulation,  and  from  the  judgment  so 
entered  all  the  defendants,  adults  as  well  as 
minors,  appeal  to  this  court.  In  the  stipu- 
lation the  plaintiff's  name  wab  spelled 
**Eidem"  instead  of  "Eidam."  That  would 
not  be  a  misnomer  in  any  case,  but  it 
would  not  matter  if  it  were,  for  the  court, 
before  acting  on  the  stipulation,  could  ascer- 
tain if  it  was  intended  to  be  one  in  this  case. 
There  can  be  no  doubt  it  meant  that  judg- 
ment should  be  entered  in  this  case  accord- 
ing to  the  decision  in  the  action  referred  to. 
According  to  the  decisions  of  this  court,  such 
a  stipulation  made  by  the  attorneys  would 
bind  the  adult  clients,  subject  to  the  power 
of  the  court  to  set  it  aside  or  disregard  it,  if 
improvidently,  fraudulently,  or  collusively 
made.  Bingham  v.  Wiruma  County  Supra. 
6  Minn.  136 ;  Bogers  y.  Oreentoood,  14  Minn. 
383 ;  Bray  v.  Boheny,  89  Minn.  355.  There 
is  no  suggestion  that  this  stipulation  was 
obnoxious  to  such  an  objection.  Nothing  is 
called  in  question  but  the  authority  to  make 
it  on  behalf  of  the  minor  defendants.  It  was 
therefore  yalid  as  to  the  adult  defendants. 

While  it  is  true,  as  a  general  rule,  that 
an  attorney  may  bind  his  client  by  such  a 
stipulation  as  this,  it  does  not  follow  that 
the  attorney  employed  by  a  guardian  €uL 
litem  to  represent  the  minor  defendants  may 
do  so.  The  authority  of  the  attorney  cannot 
be  ffreater^  than  that  of  the  guardian  who 
employs  him.  It  is  necessary,  therefore,  to 
consider  what  is  the  authority  of  the  guar- 
dian. The  statute  regulates  the  appointment 
of  guardians  ad  litem,  but  does  not  define 
their  powers.  When  appointed  for  an  In- 
fant defendant,  it  is  to  defend  the  interests 
of  the  infant  in  the  action.  Some  of  the  de- 
cisions limit  his  power  so  as  practically  to 
deprive  him  of  all  discretion  or  exercise  of 
ludgment  in  conducting  the  defense.  Thus 
It  has  been  held  that  the  answer  made  by  the 
guardian  should  be  a  full  defense,  specifically 
oenying  the  material  allegations,  without  re- 
gard  to  the  truth  of  the  denials  as  to  any- 
16  L.R.  A. 


thing  which  may  be  prejudicial  to  the 
minor  ( Varner  v.  Bice,  44  Ark.  286 ;  Pillow 
V.  Sentella,  39  Ark.  61 ;  Brenner  v.  Bigelato, 
8  Ean.  496 ;)  that  he  cannot  waiye  any  rights 
of  the  minor  {Cartvyright  v.  Wise,  14  111. 
417 ;  LitcJiMd  v.  Bvrtcell,  5  How.  Pr.  841 ; 
Hawell  V.  'Mills,  53  N.  Y.  822;)  nor  make 
admissions  either  in  the  answer  or  for  the 
purpose  of  the  trial.  Aehford  v.  Patton,  70 
Ala.  479;  Q;uigley  v.  Roberte,  44  111,  603; 
Tucker  v.  Bean^  65  Me.  352 ;  Nemns  y.  Baird, 
19  Hun,  806. 

The  decisions  we  have  cited,  though  they 
are  extreme  and  go  further  than  we  would 
be  willing  to  go,  are  in  line  with  all  the 
authorities,  and  accentuate  the  proposition 
that  the  relation  between  the  guardian  ad 
litem  or  the  attorney  whom  he  employs  and 
the  infant  defendant  is  not  the  same  as  chat 
between  an  attorney  and  an  adult  client. 
We  would  not  be  willing  to  assent  to  the 
proposition  that  a  ^ardian  ad  litem  or  the 
attorney  may  not,  in  good  faith,  exercise 
discretion  or  judgment  in  the  conduct  of  the 
cause.  As  our  system  of  pleading  does  not 
proyide  any  form  of  answer  or  verification 
by  a  guardian  ad  litem  different  from  that 
for  any  other  defendant,  we  do  not  think  an 
answer  by  the-  guardian  can  be  condemned 
merely  because  it  does  not  deny  material 
allegations  in  the  complaint.  Nor  can  we 
admit  that  concessions  or  admissions  such  as 
an  ordinarily  made  in  the  progress  of  a 
cause,  and  which  are  entirely  consistent  with 
good  faith,  and  which  it  is  frequently  for 
the  interest  of  a  party  to  make,  may  not  be 
made  by  the  guardian.  To  hold  otherwise 
would  impeach  any  trial  in  which  the  guar- 
dian or  attorney  omitted  to  make  objections 
to  eyidence  or  proceedings  In  the  trial  which 
he  might  haye  made.  So  in  ^  Hawley,  100 
N.  Y.  206,  1  Cent.  Rep.  287,  and  in  Be  Til- 
den,  98  K.  Y.  434,  it  was  held  that  a  decree 
allowing  the  accounting  of  an  executor  could 
not  be  yacated  on  the  application  of  a  minor 
interested  In  it,  and  represented  by  a  guar- 
dian ad  litem,  on  the  ground  that  items  in 
the  account  ouffht  not  to  have  been  allowed, 
nor  upon  any  other  around  than  such  as  would 
have  been  available  to  an  adult.  And  in 
Reed  y.  Beed,  46  Hun,  212,  it  was  held  that 
a  judgment  in  partition  could  not  be  assailed, 
though  in  the  same  action,  on  the  ground 
that  the  guardian  ad  litem  might  have  ob- 
jected, but  did  not,  that  the  plaintiff  had 
not  such  interest  as  entitled  him  to  bring 
the  action.  The  adult  parties  to  an  action 
haye  rights  in  it  as  well  as  the  parties  who 
are  minors.  The  former  are  not  to  be  made, 
without  their  consent,  the  guardians  to  pro- 
tect the  rights  of  the  latter.  It  is  for  the 
court  to  see  that  the  rights  of  the  minors  are 
protected.  This  duty  it  performs  by  ap- 
pointing a  proper  person  as  guardian  in  a 
manner  provided  by  law,  and  by  the  exer- 
cise, whenever  necessary,  of  its  right  of 
supervision  and  control  over  the  acts  and 
conduct  of  the  guardian  thus  appointed.  In 
the  exercise  of  this  control  the  court  may  set 
aside  or  disregard  acts  or  concessions  of  the 
guardian  which  haye  not  already  passed  its 
scrutiny,  and  which,  though  fair  on  their 
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face,  are  shown  to  the  court  to  have  been 
improvidently  or  fraudulently  done  or  made. 
And  it  may  and  ought  to  set  aside  or  disre- 
gard such  acts  or  concessions  as  apparently 
waive  or  surrender  any  material  right  of  the 
minors,  such,  for  instance,  as  the  right  to  a 
trial,  unless  they  be  shown  to  be  beneficial, 
or,  at  any  rate,  not  prejudicial  to  the  rights 
and  interests  of  the  minor.  The  power  of 
supervision  and  control  over  the  guardian 
includes  the  right  to  accept  and  act  upon 
what  he  has  done,  or,  if  proper  protection 
to  the  interests  of  the  minor  requires  it,  to 
reject  and  disregard  what  he  has  done.  It 
is  a  matter  for  the  court  in  which  the  action 
is  pending,  and  no  other.  It  may  commit 
error  in  the  matter;  for  instance,  it  may 
assume  to  be  binding  on  the  court  an  act, 
admission,  or  stipulation  of  the  guardian 
which  it  ought  to  set  aside  or  disregard.  In 
this  case  the  stipulation  in  effect  waives  a 
trial,  and  it  could  not  be  taken  as  binding 
and  acted  upon  until  the  court  approved  ana 
ratified  it,  upon  a  showing  that  it  was  not 
prejudicial  to  the  interest  of  the  minor  de- 
lendantfl.  Such  a  stipulation  mi^ht  well  be 
not  only  not  prejudicial,  but  actually  bene- 
ficial, to  them.  For  instance,  suppose  sev- 
eral actions  by  different  plaintiffs  aeainst 
the  same  defendants,  involving  precisely  the 
same  matters  of  controversy.    An  agreement 


that  the  others  shall  abide  the  event  In  one 
of  them  will  save  the  useless  cost  and  trouble 
of  repeated  trials.  If  there  were  In  all  of 
them  the  same  guardian  ad  litem  for  the 
minor  defendants,  such  a  stipulation  would 
put  upon  him  the  duty  of  adequately  de- 
fending in  the  action  specified  the  ri^rhts  of 
the  minor  involved  in  each  of  the  others,  and 
we  think  the  court  might  approve  of  that. 
It  would  be  otherwise  where  there  are  differ- 
ent guardians  in  the  action  in  which  the 
stipulation  is  made  and  that  specified  in  it, 
for  that  would  be,  in  effect,  to  cast  on  an- 
other guardian  the  duty  and  burden  belong- 
ing to  the  stipulating  guardian.  80  f ar  a» 
the  record  in  this  action  shows,  the  facts  re- 
quisite to  justify  the  court  in  ratifying  the 
stipulation  and  ordering  judgment  upon  it 
did  not  appear.  From  the  moving  papers  it 
does  not  appear  with  sufficient  certainty  that 
the  matters  in  controversy  in  the  two  actiona 
were,  so  far  as  concerned  the  minors,  pre- 
cisely the  same,  and  there  was  no  attempt  Uy 
make  it  appear  that  the  guardian  in  this  was- 
also  the  guardian  in  the  other  action. 

For  this  reason  It  was  error  to  order  judg- 
ment against  the  minor  defendants,  Edward 
A.  Finnegan,  P.  James  Finnegan,  and  J. 
Henry  Finnegan.  As  to  thern  the  judgment 
is  reversed,  and  ajprmed  as  to  the  other  d^ 
fendants. 


MASSACHUSETTS  SUPREME  JUDICIAL  COURT. 


William  MINOT,  Jr.,  Appt., 

Augustus  RUS8. 
Charles  HEAD  et  al,,  Appts., 

Henry  HORNBLOWER  et  al. 


(. 


Mass.. 


.) 


!•  The  drawer  of  a  eheck  who  fl^te  it 
certified  in  his  own  behalf  or  for  his  own  bene- 
fit and  then  delivers  It  to  the  payee  is  not  dte- 
cbarged,  but  oonttnues  liable  where  the  bank 
falls  before  payment  of  the  check. 


8. 

it  certlfled  in  his  own  behalf  or  for  his  own 
benefit  instead  of  fretting  it  paid,  the  drawer  is 
disoharged,  especially  where  the  certification 
amounts  to  an  eztenalon  of  the  time  of  pajment^ 

(June  80,  UBK.) 

APPEAL  by  plainti£F  from  a  Judgmeot  of 
the  Superior  court  for  Sufifolk  County  sus- 
taining a  demurrer  to  the  complaint  in  an  ac- 
tion brought  to  recover  from  the  drawer  the 
amount  of  a  certified  check  which  remained 
unpaid  because  of  the  failure  of  the  bank. 
Bewrsed. 


JSJorm.— Effect  of  etfriifixatVm  of  cheek  on  UoMlUy  of 

drawer. 

The  principal  case  very  clearly  states  the  law 
upon  this  question  aod  brlni^  out  prominently  the 
distinction  which  harmonizes  the  cases  but  which 
was  overlooked  for  some  time  by  the  text-writers 
with  the  result  of  obecurlnir  and  throwing  uncer- 
tainty into  the  question. 

As  long  aflro  as  1861  it  was  held  that  if  the  holder 
of  a  check  has  it  certified  by  the  bank  the  fund 
represented  by  it  is  then  in  the  condition  of  an  or- 
dinary deposit  Willets  ▼.  Phoenix  Bank,  2  Duer, 
132.  See  also  Glrard  Bank  v.  Bank  of  Penn  Twp. 
80  Pa.  99, 80  Am.  Dec.  607. 

And  in  1878.  Peckham,  J.,  In  deliverlncr  the  opin- 
ion of  the  court  in  First  Nat.  Bank  of  Jersey  City 
v.  Leach.  62  N.  Y.  860.  said  he  knew  of  no  dlreot 
authority  upon  the  question  but  upon  principle 
it  must  be  held  that  when  the  holder  presents  the 
check  and  has  it  certified,  the  bank  holds  the 
money,  not  at  the  risk  of  the  drawer  but  of  the 
boldei  of  the  ohedu 
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I  This  doctrine  is  recognized  and  dted  in  argu- 
I  ment  by  the  United  States  Supreme  Court  In  Wash- 
I  ington  First  Nat.  Bank  of  Washinjrton  v.  Whltmao* 
'  94  n.  8. 843, 24  L.  ed.  S88.  See  also  National  Oom- 
meroial  Bank  v.  Miller,  77  Ala.  174. 

And  Id  Thomson  v.  Bank  of  Biitlsh  North  Amer- 
ioa,  82  N.  T.  6,  BapaUo,  J.,  said  in  argument  that 
ordinarily  where  the  payee  or  holder  of  a  check 
instead  of  demandinir  payment  procures  the  check 
to  be  certified  it  is  as  between  drawer  and  holder 
regarded  as  paid. 

By  bavinsr  the  check  certified  the  holder  makes 
the  risk  of  the  bank*8  failure  his  own.  Frenoh  v. 
Irwin,  4  Baxt.  401, 27  Am.  Rep.  769. 

At  the  same  time  that  the  above  decisions  were 
being  rendered  there  was  a  hne  of  authority  being 
established  to  the  effect  that  if  the  drawer  of  the 
check  has  it  certified  before  he  issues  it,  the  certifi- 
cation does  not  relieve  him  from  liability.  Biok- 
ford  V.  First  Nat.  Bank  of  Chicago.  42  lU.  288, 8» 
Am.  Dec.  436. 
This  was  followed  by  Bounds  ▼.  Smith,  42  Hk. 


1892. 


MiNOT  V.  Rubs. 
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APPEAL  by  plalDtiffs  from  a  ludjnneiit  of 
the  Superior  Court  for  Suffolk  County  in 
favor  of  defendants  in  an  action  brought  to  re- 
cover from  the  drawers  the  amount  of  a  check 
which  plaintiffs  had  taken  and  had  certified 
and  which  remained  unpaid  because  of  the 
failure  of  the  bank.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mr,  Frank  Brewster  for  Minot,  appel- 
lant. 

Mr,  WillUuB  C.  Loringf  for  Head  et  al, 
appellants. 

Mr.  F.  R.  Jones  for  Russ,  appellee. 

Me9ST9,  M.  ft  C.  A.  Williama  for  Horn- 
blower  4^  a^.,  appellees. 

Field.  Oh^  J.,  delivered  the  opinion  of 
the  court : 

The  first  case  is  an  appeal  from  a  judg- 
ment rendered  by  the  superior  court  for  the 
defendant  on  his  demurrer  to  the  declaration. 
The  defendant  on  October  29,  1891.  drew  a 
chock  on  the  Maverick  National  Bank  pay- 
able to  the  order  of  the  plaintiff,  and,  be- 
ing informed  by  the  plaintiff  that  the  check 
must  be  certified  by  the  bank  before  it  would 
be  received,  the  defendant  on  the  same  day 
presented  the  check  to  the  bank  for  certifica- 
tion, and  the  bank  certified  it  bv  writing  on 
the  face  of  the  check  the  following :  **  Mav- 
erick National  Bank.  Pay  only  through 
clearing  house.  J.  W.  Work,  Cashier.  A. 
C.  J.,  Paying  Teller." 

After  it  was  certified  the  check  was,  on 
Saturday,  October  31,  1891,  delivered  by  the 
defendant  to  the  plaintiff  for  a  valuable  con- 
sideration. The  declaration  alleges  that  the 
bank  stopped  payment  on  Monday  morning, 
November  2,  1891,  "before  the  commence- 
ment of  business  hours  of  said  day,"  and 
that  on  that  day  payment  was  duly  demanded 
of  the  bank,  ana  notice  of  nonpayment  was 
duly  given  to  the  defendant. 

The  second  case  is  an  appeal  from  a  judg- 
ment rendered  for  the  defendants  by  the  su- 
perior court  on  an  agreed  statement  of  facts. 
On  Saturday,  October  31,  1891,  the  defend- 
ants drew  their  check  on  the  Maverick  Na- 
tional Bank,  payable  to  the  order  of  the 
plaintiffs,  and  delivered  it  to  them  in  pay- 
ment of  stocks  bought  by  the  defendants  of 
the  plaintiffs.    The  check  was  received  too 


late  to  be  deposited  by  the  plaintiffs  for  col- 
lection in  season  to  be  carried  to  the  clear- 
ing house  on  that  day,  but  during  banking 
hours  on  that  dav  the  plaintiffs  presented  the 
check  to  the  Maverick  National  Bank  for 
certification,  and  the  bank  certified  it  by 
writing  or  stamping  on  its  face  the  follow- 
ing: 

"Maverick  National  Bank.  Certified. 
Pay  only  through  clearing  house.  C.  C. 
Domett,  A.  Cashier. ,  Paying  Teller."" 

At  that  time  the  defendants  had  on  deposit 
sufficient  funds  to  pay  the  check,  and .  the 
bank,  on  certification,  charged  to  the  defend- 
ants* account  the  amount  of  the  check,  and 
credited  it  to  a  ledger  account  called  "  Cer- 
tified Checks,"  in  accordance  with  their  uni- 
form custom.  After  certification,  the  plain- 
tiffs on  the  same  day  deposited  the  check  in 
the  Hamilton  National  Bank  for  collection. 
It  is  agreed  that  if  the  check  had  been  pre- 
sented for  payment  on  Saturday  in  banking 
hours  it  would  have  been  paid ;  but  the 
Maverick  National  Bank  transacted  no  busi- 
ness after  Saturday,  and  on  Sunday  the  comp- 
troller of  the  currency  placed  a  National 
Bank  examiner  in  charge,  and  the  bank  was 
put  into  the  hands  of  a  receiver.  The  clear- 
ing house  on  November  2d  refused  to  receive 
checks  on  the  Maverick  National  Bank,  and 
the  check  was  on  that  day  duly  presented  for 
payment,  and  due  notice  of  nonpayment  was 
given  to  the  defendants.  Each  of  the  checks 
was  in  the  ordinary  form  of  checks  on  a  bank, 
and  they  were  payable  on  demand,  and  no 
presentment  for  acceptance  or  certification 
was  necessary  to  charge  the  drawer.  In  a 
sense,  undoubtedly,  a  check  is  a  species  of 
bill  of  exchange,  and  in  a  sense,  also,  it  is 
a  distinct  commercial  instrument,  but  ac* 
cording  to  the  general  understanding  of  mer- 
chants and  according  to  our  statutes  these 
instruments  were  checks,  and  not  bills  of 
exchange.  "A  check  is  an  order  to  pay 
the  holder  a  sum  of  money  at  the  bank  on 
presentment  of  the  check  and  demand  of  the 
money.  No  previous  notice  is  necessary. 
No  acceptance  is  required  or  expected.  It 
has  no  days  of  grace.  It  is  payable  on  pre- 
sentment, and  not  before."  Bullard  v.  San- 
doll,  1  Gray,  608,  61  Am.  Dec.  438.  The 
duty  of  the  bank  was  to  pay  these  checks 


25 ',  In  whioh  there  seems  to  have  been  a  slight  | 
irround  for  distinction  raised  because  it  did  not 
appear  that  the  check  had  when  certified  been 
cbarged  to  tbe  account  of  the  drawer. 

But  this  distinction  was  held  to  be  immaterial  in 
Brown  v.  Leckie,  48  Hi.  407,  and  It  was  there  held 
that  such  fact  would  make  no  difference. 

In  Larsen  v.  Breene,  12  Colo.  484,  it  was  held  that 
a  certified  check  is  not  a  pajnnent  of  the  debt  when 
it  was  certified  at  tbe  Instance  of  tbe  drawer. 

And  in  Bom  v.  First  Nat.  Bank  of  Indianapolis, 
7  L.  R.  A.  442, 128  Ind.  78,  it  was  held  that  such  ac- 
ceptance is  not  ipso  facto  payment. 

In  Andrews  v.  German  Nat.  Bank,  9  Heisk.  223, 
24  Am.  Rep.  800,  it  is  mid  to  be  a  question  for  the 
jury  whether  or  not  such  check  is  taken  as  abso- 
lute payment. 

The  distinction  between  the  two  classes  of  oases 
appears  to  iiave  been  first  taken  in  Eisex  Oounty 
Kat.  Bank  v.  Bank  of  Montreal,  7  Biss.  198,  in  which 
tbe  court  held  that  If  a  bank  receives  a  check  for 
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collection  and  accepts  a  certification  of  It  by  the 
bank  upon  which  it  Is  drawn  m  lieu  of  payment  it 
thereby  assumes  the  risk  of  payment  and  becomea 
liable  to  the  owner  for  the  amount  of  the  check 
with  interest  from  the  date  of  the  certification. 

The  distinction  is  broadly  made  by  the  B  Un  ols  Ap- 
pellate Court  in  Oontlnental  Nat.  Bank  of  Chicasro 
V.  Comhauser,  87  HI.  App.  475.  And  the  Supreme 
Court  of  Illinois  in  Metropolitan  Nat.  Bank  of  Chi- 
cago V.  Jones  rill.)  18  L.  R.  A.  492,  decides  that  the 
certification  of  a  check  on  the  payee^s  application 
releases  the  drawer  and  expressly  dlstinfrulshes  the 
prior  Illinois  decisions  on  the  ground  that  in  them 
the  certification  had  been  made  at  the  drawer*a 
own  request. 

As  bearing  upon  the  general  question  it  was  held 
in  Mutual  Nat.  Bank  v.  Rotge,  28  La.  Ann.  088, » 
Am.  Rep.  126,  that  certification  of  a  check  at  the 
request  of  an  indorser  before  delivery  to  tbe  hold- 
er does  not  release  the  mdorser*s  liability. 

H.P.P. 
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when  ihey  were  presented  for  paymeut  if 
the  drawers  had  sufficient  funds  on  deposit. 
The  bank  owed  no  duty  to  the  drawers  to 
certify  the  checks,  although  it  could  certify 
them  if  it  saw  fit,  at  the  request  of  either 
the  drawers  or  of  the  holders,  and  if  it  certi- 
fied them  it  became  bound  directly  to  the 
holders,  or  to  the  persons  who  should  become 
the  holders.  In  either  case  the  bank  would 
charge  to  the  account  of  the  drawer  the 
amount  of  the  check,  because  by  certification 
it  had  become  absolutely  liable  to  pay  the 
check  when  presented.  When  a  check  pay- 
able to  another  person  than  the  drawer  is 
presented  by  the  drawer  to  the  bank  for  cer- 
tification, the  bank  knows  that  it  has  not 
been  negotiated,  and  that  it  is  not  presented 
for  payment,  but  that  the  drawer  wishes  the 
obligation  of  the  bank  to  pay  it  to  the  holder 
when  it  is  negotiated,  in  addition  to  his  own 
obligation.  But  then  the  payee  or  holder  of 
a  check  presents  it  for  certification  the  bank 
knows  that  this  is  done  for  the  convenience  or 
security  of  the  holder.  The  holder  could 
demand  payment  if  he  cliose,  and  it  is  only 
because  instead  of  payment  the  holder  de- 
sires certification  that  the  bank  certifies  the 
check  instead  of  paving  it.  In  one  case  the 
bank  certifies  the  check,  for  the  use  or  con- 
venience of  the  drawer,  and  in  the  other  for 
the  use  or  convenience  of  the  holder.  In  the 
present  cases  the  checks  were  seasonably  pre- 
sented to  the  bank  for  payment,  and  on  the 
facts  stated  the  defendants  would  be  liable 
unless  the  certification  discharged  them 
from  liability.  It  is  argued  tiia.t  the  certifi- 
cation of  a  check,  where  oy  the  bank  becomes 
absolutely  liable  to  pay  it  at  any  time  on 
demand,  discharges  the  drawer,  because  it 
is  said  that  the  check  then  becomes,  in 
effect,  a  certificate  of  deposit;  and  it  is  also 
argued  that  the  certification  is,  in  effect, 
only  an  acceptance  of  a  bill  of  exchange, 
and  that  if  payment  is  duly  demanded  of 
the  bank,  and  refused,  and  notice  of  non- 
payment duly  given,  the  drawer  is  held, 
bo  far  as  the  question  has  been  considered, 
it  has  been  decided  that  the  certification  of 
a  bank  check  is  not  in  all  respects  like  the 
making  of  a  certificate  of  deposit  or  the  ac- 
ceptance of  a  bill  of  exchange,  but  that  it 
is  a  thing  euigeneriSj  and  that  the  effect  of  it 
depends  upon  the  person  who,  in  his  own 
behalf  or  for  his  own  benefit,  induces  the 


bank  to  certify  the  check.  The  weight  of 
authority  is  that  if  the  drawer,  in  his  own 
behalf  or  for  his  own  benefit,  gets  his  check 
certified,  and  then  delivers  it  to  the  payee, 
the  drawer  is  not  discharged ;  but  that  if  the 
payee  or  holder  in  his  own  behalf,  or  for  his 
own  benefit,  gets  it  certified  instead  of  get- 
ting it  paid,  then  the  drawer  is  discharged. 
Born  Y.  First  Nat.  Bank  of  Indianapolis,  123 
Ind.  78,  7  L.  R.  A.  442;  Brown  v.  Leckie, 
48  111.  497;  Bounds  v.  Smith,  42  III.  245; 
Andrews  v.  Oerman  Nat.  Bank,  9  Heisk. 
211,  24  Am.  Reo.  800;  Mrst  Nat,  Bank 
of  Jersey  City  Y,Ikach,  52  N.  T.  850 ;  Boyd 
V.  Nasmith,  17  Ont.  40 ;  Emex  County  Nat, 
Bank  v.  Bank  of  Montreal,  7Biss.  198;  First 
Nat.  Bank  of  Wa^ington  v.  Whitman,  94  U. 
S.  848,  845,  24  L.  ed.  229-281 ;  Metropolitan 
Nat.  Bank  v.  Jones  (111.  Sup.)  12  L.  R.  A. 
492;  Continental  Nat.  Bank  of  Chicago  v. 
Cornhauser,  87  111.  App.  475 ;  National  Com* 
mercial  Bank  v.  Miller,  77  Ala.  168 ;  Lar- 
sen  V.  Breene,  12  Colo.  480 ;  Mutual  Nat.  Bank 
V.  Rotge,  28  La.  Ann.  988,  26  Am.  Rep. 
126 ;  Morse,  Banks,  §g  414,  415. 

We  are  of  opinion  mat  this  view  of  the  law 
rests  on  sound  reasons.  If  it  be  true  that 
the  existing  methods  of  doing  business  make 
the  use  of  certified  checks  necessary,  the  per- 
sons who  receive  them  can  always  require 
them  to  be  certified  before  delivery.  If 
they  receive  them  uncertified,  and  then  pre- 
sent them  to  the  bank  for  certification  in- 
stead of  payment,  so  far  as  the  drawer  is 
concerned,  tne  certification  should  be  con- 
sidered as  payment.  It  may  also  be  said  that 
in  the  second  case  the  certification  amounted 
to  an  extension  of  the  time  of  payment  at 
the  request  of  the  payees  without  the  con- 
sent of  the  drawers.  Before  the  certification 
the  drawers  could  have  requested  the  payees 
to  present  the  check  for  payment  on  Satur- 
day, or  could  themselves  have  drawn  out  the 
money  and  paid  the  check.  After  certifica- 
tion the  amount  of  the  check  no  longer  stood 
to  the  credit  of  the  drawers,  and  the  payees 
had  accepted  an  obligation  of  the  bank  to 
pay  only  through  the  clearing  house,  which 
could  not  happen  before  the  following 
Monday. 

The  result  is  that  in  the  first  case  thejudq- 
ment  is  reversed,  and  the  demurrer  overruled ; 
and  in  the  second  ease  the  judgment  is  affirmed. 

So  ordered. 


WISCONSIN  SUPREME  COURT. 


J.  W.  8IZER,  Appt., 

V, 

Patrick  QUINLAN,  Bespt. 


(. 
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The  right  to  fence  a  rlg^ht  of  way  is  not 

given  by  a  reaervadon  in  a  deied  of  **  a  reaflonable 
riffht  of  way  aoroas  the  land.** 


(May24,18n.) 


APPEAL  by  complainant  from  a  judgment 
of  the  Circuit  Court  for  Fond  du  Lac 
County  dismissing  the  complaint  in  an  action 
brought  to  enjoin  defendant  from  cuttiDg  down 
acd  destroying  complainant's  fence.    Afflnned, 
The  facts  are  stated  in  the  opinion. 


Note.— Brill  v.  Brill,  oited  in  brief  and  opinion 
mipra^  seems  to  be  the  only  case  which  furnishes  any 
direct  authority  on  the  point  Involved  in  the  prin- 
cipal case.   Bven  that  authority  is  in  the  dicta  con- 
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tained  in  the  opinion.  The  decision  waa  that  a  res- 
ervation in  a  deed  of  ^^aftee  inffress  and  effreai 
across  the  above-described  premises  where  the  road 
now  is*'  imposed  no  otUoatlon  on  the  grantee  to 


1899. 
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Statement  by  Plniie^»  J. : 

The  plaintiff.  Sizcr,  is  tlie  owner  of  a  tract 
of  land  on  section  2,  containing  about 
17  acres,  and  also  of  40  acres  of  land  on  sec- 
tion 1,  about  90  rods  east  of  the  former  tract. 
The  defendant  owns  a  tract  of  land  lying 
immediately  between  the  plaintiff's  two 
tracts,  and  both  parties  derived  title  from 
the  same  common  grantor,  who,  in  conveying 
to  the  defendant  Quinlan,  reserved  ^'a  rea- 
sonable right  of  way  across  the  land"  so 
conveyed,  between  the  tracts  retained  by 
him  and  now  owned  by  the  plaintiff.  These 
tracts  the  said  common  grantor  subsequently 
conveyed  to  the  plaintiff's  grantor,  together 
with  the  said  right  of  way.  The  plaintiff 
fenced  in  this  right  of  way  to  the  width  of 
one  rod  and  a  half  with  a  wire  fence,  for  the 
better  and  more  advantageous  enjoyment  of 
it,  and  the  defendant,  denving  his  right  to 
fence  it  in,  cut  and  broke  down  the  fence  in 
part,  and  sawed  off  a  large  numl>er  of  the 
poets  situate  on  the  premises  over  which  the 
way  passed,  and  threatened  to  cut,  tear  down, 
and  destroy  the  remainder  of  the  fence, 
against  the  will  of  the  plaintiff.  Where- 
upon the  plaintiff  broufi;ht  this  action  to  en- 
Join  and  restrain  the  defendant  from  entering 
upon  the  plaintiff's  premises,  and  from  in- 
terfering with  said  premises,  or  with  the 
plaintiff,  in  any  manner,  so  as  to  pervent  him 
from  A  full  and  free  use  and  enjoyment  of 
the  premises  as  aforesaid,  and  of  the  fences 
situate  thereon.  The  defendant  admits  the 
existence  of  the  alleged  right  of  way  over 
his  said  lands,  and  alleges  that  he  has  not 
denied  and  does  not  deny  plaintiff's  right  to 
pass  over  it,  but  he  denies  that  the  plaintiff 
has  any  right  to  fence  in  or  inclose  such 
right  of  way  on  the  sides  thereof.  The  cir- 
cuit court  at  the  hearing  *  was  of  the  opin- 
ion that  the  right  of  wa^  was  an  easement 
merely,  and  that  the  plaintiff  had  no  ri^ht 
to  fence  it  in,  and  gave  Judgment  dismissing 
the  complaint,  from  which  the  plaintiff 
appealed. 

Mestri.  Dafly  ft  HeCrory  for  appellant. 
Messrs,  Colnmiiy  Satherland  ft  Hiner^ 

for  respondent: 

The  reservation  does  not  describe  any  partic- 
ular strip  or  belt  of  land  or  locate  or  define  the 
right  of  way.  Nothing  is  reserved  but  a 
reasonable  right  of  way. 

Respondent  therefore  owns  the  fee,  and  ap- 
pellant merely  an  easement. 

Washburn,  Easem.  2d  ed.,  top.  pp.  8,  216; 
Goddard,  Easem.  p.  78;  Oook  County  y,  Chicago 
B.AQ,R.Co.^  m.  460,  464;  Hmelion  y. 
Putnam,  8  Finn.  107,  64  Am.  Dec.  158. 

Respondent  as  owner  of  the  servient  tene- 
ment ma^  use  the  same  in  any  way  not  incon- 
sistent with  the  enjoyment  of  the  easement. 

Goddard.  Easem.  p.  280. 

A  mere  right  of  way  cannot  be  fenced  by 
the  owner  thereof. 

BriU  T.  BviU,  11  Cent  Rep.  806.  108  N.  T. 
61L 


The  numerous  adjudications  asserting  the 
right  of  the  owner  of  the  servient  estate  to 
maintain  ffates  at  either  end  of  a  defined  and 
establisheo  right  of  way  are  in  harmony  wiih 
the  contention  of  the  respondent. 

Whaley  y.  JarreU,  69  Wis.  618;  8h&rt  y. 
Define,  5  New  Eng.  Rep.  592, 146  Mass.  119; 
Goddard,  Easem.  p.  881. 

Pinnej*  J.,  delivered  the  opinion  of  the 
court: 

The  right  of  way  reserved  by  the  defend- 
ant's grantor,  and  afterwards  conveyed  hy 
him  to  the  plaintiff  with  the  lands  to  which 
it  was  appurtenant,  created  a  mere  easement. 
The  language  of  the  deed  reserving  it  is  "a 
reasonable  right  of  way,"  and  the  comir.rin 
grantor  of  both  parties  convex  ed  it  subse- 
quently with  the  lands  to  which  it  was  ap- 
purtenant as  "the  right  of  way  across  P. 
Quinlan's  land."  The  plaintiff  thus  became 
the  owner  of  the  dominant  estate  for  the 
benefit  of  which  the  easement  existed,  and 
the  defendant's  was  the  servient  estate,  bur- 
dened with  the  easement  in  question.  It  is 
argued  that  because  the  right  gninted  is  ^'a 
reasonable  right  of  way,''  and  it  is  necessary 
to  as  full  and  perfect  enjoyment  of  it  as  la 
desirable,  that,  therefore,  the  plaintiff,  fur 
his  greater  convenience  and  safety  in  its  use, 
has  a  right  to  fence  it  in ;  but  we  do  not 
think  the  language  in  question  warrants  any 
such  conclusion.  The  lateral  boundaries  and 
width  of  the  way  are  not  specified.  'Jue 
word  "reasonable"  obviously  has  reference 
to  the  width  and  limits  of  the  way  to  be 
enjoyed  but  still  it  is  a  mere  right  of  way, 
a  mere  easement,  and  no  more,  and,  though 
a  burden,  is  not  an  estate  or  interest  in 
lands,  and  does  not  confer  on  the  plaintiff 
any  exclusive  or  permanent  right  of  occu- 
pancy, but  merely  a  transitory  use.  The  de- 
fendant, as  the  owner  of  the  servient  estate; 
ia  circumstanced  in  respect  to  this  easement 
substantially  as  the  owner  of  an  estate  along 
or  over  which  a  highway  passes  is  at  com- 
mon law  in  respect  to  fencing  the  highway. 
He  may  fence  along  the  highway  or  not,  as 
his  convenience  may  dictate,  but  he  is  not 
bound  to  fence  it,  or  to  permit  any  one  else 
to  do  so.  If  the  plaintiff  is  allowed  to  fenca 
in  his  right  of  wa^r,  it  will  work,  it  if 
manifest,  an  exclusion  of  the  defendant 
from  the  land  over  which  it  passes,  the  full 
legal  title  to  which  still  remains  in  him, 
which  was  not  contemplated  by  the  language 
used  in  the  deed  reserving  the  right  of  way 
or  by  the  deed  conveying  It  to  the  plaintiff, 
and  would  permit  the  plaintiff  to  exercise 
ri;;hts  and  avail  himself  of  methods  of  use 
and  enjoyment  of  the  defendant's  estate  of  a 
more  permanent  character  than  a  mere  ri.irht 
of  way  over  his  lands,  and  not  essentially 
pertaining  to  or  resulting  from  a  mere  ease- 
ment over  them.  The  owner  of  the  soil  of 
a  way,  whether  public  or  private,  may  make 
any  and  all  uses  of  it  to  which  the  land  can 
be  applied,  and  take  all  profliJi  which  can 


mafntain  flences  alongrthe  rlKht  of  way  so  reserved. 
Bat  in  the  opinion  Danforth,  J.,  says,  that  the 
grantee  was  not  ^  In  any  manner  required  to  ab- 
tMbnfrom  oecvpyfng  Ms  lands  in  eummon  wUhout 


dtvtstnn  fences*  and  viUhfree  and  unobstrtieUd  pat- 
sage  from  one  side  to  the  other,''*  and  that  he  bad  the 
**rif7ht  to  have  his  lands  fenced  or  unfenced  at  his 
pleasure.**   (The  italics  are  oun.)  J.  Q,  Gl. 
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be  derived  from  it  confiisteiitly  with  the  en- 
joy men  i  of  ilie  easement.  Washb.  Eaaem. 
*p.  2M  et  seq.  All  rights  which  are  consist- 
ent with  Uie  reasonable  exercise  of  the  ease- 
ment remain  with  the  grantor,  because  they 
are  not  granted.  In  this  case  the  lands  were 
conveyed  by  the  common  Rr^i^tor  to  the  de- 
fendant, and  the  mere  easement  was  reserved 
and  conveyed  to  the  plaintiff.  He  is  en- 
titled only  to  a  reasonable  and  usual  enjoy- 
ment and  use  of  the  easement.  Bdkeman  v. 
Talbot,  81  N.  Y.  866,  871,  88  Am.  Dec.  276 ; 
Pnk&r  V.  Frick,  45  Md.  837,  24  Am.  Rep. 
506. 

in  Brill  V.  BHU,  108  N.  Y.  511,  517.  11 
Cent.  Rep.  805,  similar  views  are  expressed, 
and  it  is  there  laid  down  that  ''the  owner 
of  the  soil  has  all  the  rights  and  benefits  of 
ownership  consistent  with  such  easement. 
Anr.nng  others  must  be  the  rij;ht  to  have  his . 
1  uids  fenced  or  unfenoed  at  his  pleasure.    In  ^ 


the  absence  of  fences,  his  horses  and  cattle 
must  not  obstruct  the  way,  and  the  owner  of 
the  way  is  bound  to  the  exercise  of  due  and 
reasonable  care  by  his  own  methods  to  pre- 
vent his  cattle  or  other  animals  from  tres- 
passing. An  inclosed  road  might  be  a  con- 
venience, but  its  creation  is  not  imposed 
upon  the  owner  of  the  soil  by  the  terms  of 
the  reservation ;  it  is  not  an  actual  or  direct 
necessity  to  the  full  enjoyment  of  the  privi- 
lege reserved,  and  it  cannot  be  implied  as 
incident  thereto.  **  Testimony  was  given  Xa 
show  that  the  defendant  consented  to  the  erec- 
tion of  the  fence,  but  this  was  no  more  than 
a  parol  license,  which  was  revocable,  and 
was  in  fact  revoked,  by  the  acts  and  conduct 
of  the  defendant.  The  judgment  of  the  cir- 
cuit court  is  correct,  and  must  be  affirmed. 

The  judgmeiU    qf  ili4    OircuU    Cvurt   is 
affirtMtL 
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John  KELLY  et  al. 

LYNCHBURG   &   DURHAM   R.    CO.    et 

al.,  AppU. 


«. 


N.  C. 


.) 


1.   An  aerreament  that  arbitrators  may 

fix  their  own  eompeneation  is  subjeot  to 
the  Implied  condition  tbat  the  allowance  made 
to  themselves  shHil  not  be  unreasonable  and  that 
Its  reesonablenesB  may  be  determined  by  the 
court. 

£.  The  court  when  asked  to  confirm  a 
report  of  arbitrators  may  upon  sng^ 
jl^stion  by  exception  or  by  motion  de- 
termine whether  an  aUowanoe  which  the  arbi- 
trators have  made  jo  themselves  by  consent  of 
the  parties  Is  or  Is  not  reasonable  and  a  formal 
action  Is  not  necessary. 

(S/iepf»erd,  J.,  dlBf^entB,) 

(April  28,  1802.) 

APPEAL  by  defendants  from  an  order  of 
the  Superior  Court  for  Durham  Countv 
confirming  the  report  of  the  arbitrators  which 
had  been  appointed  in  the  case,  allowing  their 
charces  for  their  services  as  such  and  overrul- 
luff  defendants'  exceptions  thereto.  Beversed. 
By  agreement  it  was  ordered  that  the  mat- 
ters involved  in  the  action  should  be  referred 
to  an  umpire  and  two  arbitrators  with  power 
to  hear  the  evidence  make  their  award  and 
report  the  same  to  the  court    By  the  terms 


of  the  submission  it  was  agreed  that  the  ar- 
bitrators might  "fix  their  own  compensation.'^ 

Further  facts  appear  in  the  opinions. 

Mr,  W«  A.  Gntkrie  for  appellants. 

Meun.  Faller  Jk  Fuller  for  appellees. 

Avery*  J,,  delivered  the  opinion  of  the 
court: 

If  the  parties  had  not  incorporated  into 
the   agreement  to  submit  to  arbitration  a 
provision   tiiat   the    arbitrators   might   fix 
their  own  compensation,  the  duty  of  deter- 
mining what  would  be  a  Just  allowance  for 
the  service  rendered  by  them,  and  each  of 
them,  would  have  devolved  upon  the  court; 
and  the  Judge  might  have  heard  evidence 
in  case  of  dispute,  in  order  to  arrive  at  a 
fair  estimate  of  the  value  of  the  work  done, 
and  the  expense  incurred  in  performing  it. 
Stevem  v.  ih-oton,  82  N.  C.    463 ;  Griffin  ▼. 
Hadlep,  68  N.  C.  82.     Where  they  asstime 
the  right  to  determine  their  compensation, 
without  the  assent  of  the  parties,  that  por- 
tion of  the  report  will  not  be  sustained,  and, 
if  separate  from  other  matters  disposed  of, 
may  be  set  aside,  while  the  award  in  other 
respects  may  be  enforced  as  a  rule  of  court. 
Sttoens  v.  Brawn,   8upra\  Knight  v.  Hdden, 
104  N.   C.  107.    The  truth  of  the  principle 
embodied  in  the  old  maxim,  nemo  debet  ef$e 
judex  tn  propria  sua  eauea,  is  self-evident. 
White' r.   Ckmnclly,  106  N.  C.    70;  Freeman 
V.  Per§&i%,  \m  N.    C.  251.     While  it  is  ad- 
mitted  that  the  parties  to  an  action  may,  bv 
express  agreement,  clothe  arbitrators   with 


NoTS.— The  above  ease  strikingly  Illustrates  the 
supervisory  power  of  courts  over  private  agree- 
ments. The  weli-reoosnized  instances  of  affirma- 
tive relief  from  contracts  for  fraud,  duress,  or  un- 
due influence,  and  the  other  Instances  of  refusal 
specifically  to  enforce  contracts  ^  hich  are  ineqoi- 
tublo,  as  well  as  those  which  are  Ulegal  or  against 
public  policy,  sufficiently  Illustrate  the  fact  that 
private  agreements,  even  between  parties  compe- 
tent to  contract,  will  be  subject  to  some  review  by 
courts.   The  protecting  power  of  a  court  to  shield 
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a  person  from  his  own  inequitable  contract  must, 
indeed,  be  brought  within  some  recognized  prin- 
ciple of  law  or  equity,  but  the  wisdom  of  the  courts 
gradually  extends  the  appUcation  of  such  princi- 
ples towards  a  nearer  approximation  of  the  legal 
rules  to  the  rules  of  enlightened  morality  and  Jus- 
tice. This  seems  to  be  done  in  the  above  case  in 
applying  the  maxim,  nemo  debet  ease  judex  in  pro- 
pria  9ua  cauM,  to  bring  into  the  contract  an  im- 
plied condition  that  the  arbitrators*  aUowanoe  to 
themselves  must  be  reasonable.  B.  A.  B, 
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power  to  fix  tbe  amount  of  their  oompenaa- 
tion,  the  law  attaches  by  implication  the 
oonditiou  that  the  allowance  shall  not  be 
unreasonable,  and,  upon  a  proper  suggestion 
that  it  is  extortionate  or  excessive,  it  Incomes 
the  duty  of  the  trial  judge,  before  giving 
Judgment  to  enforce  the  award,  as  a  rule  or 
court,  to  hear  evidence,  if  necessary,  and 
pass  upon  the  question  thus  raised.  The 
motion  for  judgment  upon  an  award  which 
is,  by  the  terms  of  the  submission,  to  be 
enforced  as  a  rule  of  court,  may  be  resisted 
upon  any  ground  that  impeaches  its  validity 
generally,  or,  where  it  is  separable,  the 
validity  of  a  portion  of  the  findings.  Met- 
calf  V.  Guthrie,  94  N.  C.  447 ;  Oatoan  v. 
McNedy,  82  N.  C.  5.  It  has  been  the  prac- 
tice in  our  courts  to  attack  awards  for  errors 
of  law  apparent  from  the  record  by  filing 
exceptions.  Long  v.  Fitzgerald,  97  N.  C. 
89;  Duncan  v.  Duncan,  28  N.  C.  466. 

It  appears  upon  an  inspection  of  the  charges, 
of  two  of  the  arbitrators,  (the  claim  of  the 
third  having  been  compromised  pending 
the  dispute,)  that  they  claim  each  about  $50 
per  diem  for  every  dav  on  which  they  were 
actually  sitting  togetner,  with  all  expenses 
for  board  and  transj>ortation ;  and,  moreover, 
one  account  contains  a  charge  for  one  day 
at  the  same  rate,  which  was  spent  previous 
to  the  hearine  in  conference  with  attomevs 
of  the  plaintiff,  who  had  chosen  him.  The 
aggregate  of  one  of  the  contested  accounts  is 
$1,220.50 ;  of  the  other,  $982.21.  Upon  the 
coming  in  of  the  award  at  the  March  Term, 
1891,  Judge  Boykin,  who  then  presided, 
ordered  that  notice  issue  to  Lutz  and  Graham 
to  file  **  verified  itemized  accounts  of  the  time 
engaged  and  expenses  incurred  bv  each  of 
them  respectively,  in  the  trial  of  this  cause, 
together  with  the  value  of  their  services." 
To  this  order  no  exception  was  entered,  and 
in  response  to  it  the  accounts  were  filed,  to 
which  the  defendants  have  formally  ex- 
cepted. It  is  too  late  to  object  to  the  order 
m:ideiit  t^e  March  Term,  1891.  Tlie  judge 
who  passed  upon  the  exceptions  to  the  ac- 
counts filed  by  the  two  arbitrators  rested  his 
ruling  upon  the  ground  that  he  had  "no 
power  to  consider  the  evidence,  in  the  ab- 
sence of  sustained  proof  or  allegation  or  of 
some  affidavit  of  a  party  setting  forth  and 
specifically  charging  fraud,  collusion,  con- 
spiracy, or  unfairness."  The  court  below 
adopted  the  language  used  by  Morse,  on 
Arbitration  and  Award,  p.  596,  and  quoted 
from  an  opinion  of  the  Supreme  Court  of 
J^Iaine.  But  it  must  be  remembered  that  the 
question  under  discussion  there  was  not  what 
was  the  proper  method  of  attacking  an  al- 
lowance of  fees,  made  by  two  or  three  arbi- 
trators, each  for  himself  according  to  his 
own  estimate  of  the  value  of  his  own  services, 
but  how  the  joint  work  of  all  the  arbitra- 
tors, as  to  which  there  might  be  collusion 
or  conspiracy,  could  be  impeached  for  fraud. 
His  honor  adopted  the  English  rule,  which 
has  been  followed  by  only  a  portion  of  the 
American  courts,  (Morse,  Arbitration  & 
Award,  p.  iSStXi ;}  but  admitting,  for  the  sake 
of  argument,  that  the  action  of  the  arbitra- 
tors as  to  all  issues  upon  which  they  passed 
as  a  body  could  in  England  have  been  im- 
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peadied  only  by  a  bill  in  equity,  and  that 
under  our  Code,  practice  we  are  bound  to 
preserve  the  principle  by  requiring  that  the 
equity  shall  be  alleeed  in  some  proper  way, 
it  does  not  follow  that  the  account  for  serv- 
ices which  the  parties  may  have  consented 
that  each  arbitrator  shall  make  out  for  him- 
self shall  be  attacked  only  in  the  same  man- 
ner. In  the  absence  of  such  agreement,  the 
quantum  of  fees  would  have  been  determined 
at  the  discretion  of  the  court,  while,  if  the 
parties  had  not  agreed  upon  the  trial  by  ar- 
bitrators of  the  matters  in  controversy  be- 
tween them,  the  issues  of  fact  raised  by  tlie 
pleadings  would  have  been  settled  by  the 

t'ury.  An  excessive  charge  of  a  single  ar- 
litrator  might,  it  seems  to  us,  have  been 
corrected  under  the  former  practice,  with- 
out resorting  to  a  court  of  equity,  whatever 
might  have  been  the  rule  as  to  collusive 
fraud.  The  permission  to  each  arbitrator 
to  make  out  his  bill  of  charges  is  subject 
to  the  power  of  the  judge  to  resume  his 
functions  in  case  the  license  should  appear 
to  him  to  have  been  abused.  It  is  a  substi- 
tution of  the  arbitrator  in  his  place,  witii 
the  condition  annexed  that  the  allowance 
may  be  set  aside  if  unreasonable.  If  the 
award  is  set  aside  for  fraud,  the  right  of 
trial  by  jury  as  to  the  issues  is  reinstated. 
If  the  allowance  to  an  arbitrator  is  impeached 
as  unreasonable,  the  effect  is  to  restore  to 
the  court  the  right  to  fix  a  leasonable  com- 
pensation. 

We  do  not  concur  with  the  court  below 
in  the  view  that  there  must  be  allegata  and 
probata  or  proof  sustained  in  any  specified 
formal  manner  before  the  court  can  inter- 
pose to  supervise  an  allowance  of  fees  by  the 
arbitrators  to  themselves.  The  amount  of  the 
fees  would  be  determined,  in  the  absence  of 
any  agreement,  by  the  court  on  motion,  and 
the  judge  would,  in  case  of  dispute  as  to 
the  character  and  extent  of  the  services,  hear 
testimony.  We  see  no  reason  why  the  judge, 
upon  suggestion  by  exception,  or  by  mo- 
tion that  Sie  allowance  is  unfair,  should  not 
set  aside  an  unjust  allowance  in  the  way 
prescribed  by  law  for  making  a  just  one. 
This  is  in  harmony  with  the  Code  and  the 
general  trend  of  our  new  practice,  in  dis- 
pensing with  useless  formality,  where  It 
obstructs  the  administration  of  Justice.  We 
think  that  the  court  was  at  liberty  to  hear 
any  evidence  offered  as  to  the  services  per- 
formed, and,  upon  that  and  other  material 
evidence,  had  the  power  to  pass  upon  the 
question  whether  tiie  charges  made  were 
unreasonable. 

It  would  seem,  however,  that  in  America 
the  jurisdiction  of  the  courts  of  equity,  in 
setting  aside  awards,  has  not  been  admitted 
to  extend  to  all  cases  where  there  has  been 
fraud  in  the  arbitration ;  but  it  is  needless  to 
discuss  that  question,  if  we  consider  the 
compensation  as  a  matter  apart  from  the  is- 
sues raised  by  the  pleadings.  We  think  that 
there  was  error  in  the  ruling  of  the  court 
below. 

JBtroT* 

Shepherd,  /.,  dissenting 

I  think  that  his  honor  very  properly  refused 
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to  allow  the  award  to  be  impeached  in  such 
a  summary  and  informal  manner.  The  com- 
pensation of  arbitrators  may  be  submitted  to 
them  as  well  as  the  other  matters  in  dispute, 
and  their  award  in  this  respect  is  equally 
binding,  and  must  be  impeached  in  the  same 
way.  The  award  in  this  case  does  not,  upon 
its  face,  disclose  the  specific  items  of  costs 
and  charges  as  fixed  by  the  arbitrators,  and 
therefore  the  court  could  not  see  that  they 
^ere  so  unreasonable  as  to  warrant  relief 
•on  the  ground  of  fraud  or  oppression.  In 
fluch  cases  the  award  must  be  impeached  by 
an  action  in  the  nature  of  a  bill  in  equity, 
charginj?  fraud,  misconduct,  or  other  grounds 
of  relief;  and,  when  the  award  is  to  be  made 
a  rule  of  court,  there  should  be,  at  least,  an 
affidavit  setting  forth  the  grounds  upon  which 
its  enforcement  is  resisted.  The  fact  that 
the  arbitrators  are  interested  in  fixing  their 
own  compensation  makes  no  difference,  as  it 
is  well  settled  that  an  award  will  not  be 
disturbed  where  parties  have  knowingly 
submitted  their  differences  to  persons  in- 
terested in  the  matters  involved.  Pear- 
ton  V.  Barringer,  109  N.  C.  898,  and  the 
authorities  cited.  See  also  Fox  v.  Hdzelton, 
10  Pick.  275.  The  ruling  of  the  court  below 
is  well  sustained  by  the  case  of  Blossom  v. 
Van  Amringe,  63  N.  C.  65,  in  which  Chief 
Justice  Pearson  says:  "It  certainly  cannot 
be  expected  that  the  court  shall  wade  through 
all  of  the  voluminous  proceedings,  accounts, 
time  devoted  to  the  investigation,**  etc.,  in 
order  to  determine  whether  the  amount  of 
compensation  fixed  on  is  too  high  for  the 
reason  that  the  parties  have  agreed  to  leave 
that  question  to  the  arbitrators  and  they  are 
bouna  by  it  except  there  be  an  allegation  of 


unfairness  so  well  sustained  as  to  induce  the 
oourt  to  interfere  in  order  to  present  fraud 
and  oppression  by  an  abuse  of  power  confided 
to  the  arbitrators."  See  also  Adams,  Eq. 
192.  To  set  aside  an  award  upon  a  motion, 
without  aflSdavit  or  upon  a  mere  exception, 
is,  I  think^  something  new  in  the  practice. 
As  to  the  fixing  of  compensation,  it  reduces 
the  determination  of  the  arbitrators  to  but 
little  more  dignity  than  an  ordinary  bill  of 
costs,  and  I  cannot  see  how  this  is  authorized 
by  the  Code  of  Civil  Procedure.  His  honor 
seems  to  have  been  of  the  opinion  that  the 
new  procedure  was  designed  simply  for  the 
purpose  of  enforcing  existing  principles  of 
law  and  equity,  and  not  to  cliange  them  in 
any  respect.  Such  also  seems  to  have  been 
the  view  of  this  court  from  the  adoption  of 
the  Code  to  the  present  time.  Parsley  v. 
NicholBon.  65  N.  C.  207 ;  Oates  v.  Qray,  06  N. 
C.  442 ;  KatzenstMn  v.  Raleigh  <fe  0.  R.  Co. 
84  N.  C.  688 ;  and  numerous  other  cases. 

The  impeachment  of  an  award,  liiie  the 
correction  of  a  deed,  is  governed  by  certain 
principles,  and  is  by  no  means  a  simple 
matter  of  practice.  I  can  conceive  of  no 
greater  source  of  confusion  than  the  idea  that 
the  Code  of  Civil  Procedure  warrants  any 
departure  from  well-settled  principles,  and 
that  in  some  vague  and  indefinite  way  it  is 
to  be  made  a  refuge  for  all  of  the  "  hard  cases, " 
at  the  sacrifice  of  that  certainty  and  uniform- 
ity which  constitute  the  beauty  and  strength 
of  every  enlightened  sj^stem  of  jurisprudence. 
I  think  that  the  ruling  of  the  court  below 
should  be  afllrmed,  and  that  the  impeaching 
matter  should,  at  least,  be  supported  by  affi- 
davit. 
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A  deposit  is  not  Bpecial  by  reason  of  a 
cerUflcate  of  deposit  showing^  that  it  is 


made  to  secure  the  banker  against  a 
liability  as  surety  of  the  depositor  where  the 
latter  knows  that  the  money  is  miofrled  with 
funds  of  the  bank,  but  such  deposit  passes  to  the 
banker^s  assignee  in  ease  of  his  insolvency. 

(May  12,  1308.) 

APPEAL  by  plaintiff  from  a  Judgment  of 
the  Appellate  Court,  First  District,  afflrm- 


NOT^— When  a  depostt  in  bank  is  Bpeeial  so  that 
the  title  remaine  in  the  depositor. 
In  an  early  Arkansas  case  the  court  defines  spec- 
ial and  ffeneral  deposits  as  follows:  ^' Where  money 
not  in  a  sealed  packet  or  closed  box,  ba^r,  or  chest  is 
deposited  with  a  bank  or  banking  corporation  the 
law  presumes  it  to  be  a  general  deposit  until  the 
contrary  appears,  because  such  deposit  Is  esteemed 
the  most  advaotaReous  to  the  depositary  and  most 
consistent  with  the  general  objects,  usagus,  and 
course  of  business  of  such  companies  or  corpora- 
tions. But  if  the  deposit  be  made  of  anything 
sealed  or  locked  up  or  otherwise  covered  or  se- 
cured in  a  package,  cask,  box,  bag,  or  chest  or  any- 
thing of  the  like  kind  of  or  belonging  to  the  de- 
positor, the  law  regards  it  as  a  pure  or  special 
deposit  and  the  depositary  as  having  tbe  custody 
thereof  only  for  safe  keeping  and  the  accommoda- 
tlOD  of  the  depositor/*  Dawson  v.  Real  Estate 
Baak«  6  Ark.  297. 
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So  it  is  said  that  the  deposit  is  general  unless  the 
depositor  makes  it  special  or  deposits  it  expressly 
in  some  particular  capacity.  Brahm  v.  Adkins,  77 
I1L268. 

Money  deposited  with  a  bank  for  which  an  inter- 
est-becuring  certificate  of  deposit  is  taken  Is  not  a 
special  deposit  so  that  it  remains  the  money  of  the 
depositor  for  the  purpose  of  taxation  as  money, 
although  It  may  be  taxable  as  a  credit.  Buffin  ▼. 
Orange  County  Comrs.  60  N.  C.  498. 

A  deposit  is  not  special  when  made  in  tbe  ordl- 
nary  way  and  mingled  with  the  general  funds  of 
the  bank  merely  because  it  Is  made  by  a  clerk  of 
the  court  from  funds  under  the  control  of  the 
court  in  a  bank  designated  by  the  court  as  the  de- 
positary of  such  moneys.  Otis  v.  Qross,  88  III.  612, 
3G  Am.  Rep  157. 

So  deposits  by  a  receiver  of  a  railroad  compauy 
of  moneys  rec<fived  and  necessary  to  be  used  in  the 
railroad  business  in  a  bunk  designated  by  the  court 


See  also  17  L.  R.  A.  291,  322;  23  L.  R.  A.  67;  25  L.  R,  A.  309;  29  L.  R,  A.  667; 
32  L.  R.  A.  479 ;  33  L.  R.  A.  99,  585,  700. 
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log  a  JudgmeDt  of  the  Circuit  Court  for  Cook 
County  in  favor  of  defendants  in  an  action 
brout^hi  to  recover  money  which  had  been  de- 
po5«ited  with  their  assignor,  Samuel  A.  Kean. 
Affirmed, 

Statement  by  Crai^*  J. : 

This  was  a  petition  in  the  county  court  of 
Cook  county  brought  by  the  Mutual'  Accident 
Association  of  the  Northwest,  in  which  it 
wtis  al  leged  that  on  the  4th  day  of  October, 
A.  D.  1890,  petitioner  deposited  with  Samuel 
A.  Kean  the  sum  of  $6,000  as  a  special  de- 
posit, to  be  held  by  Kean  to  indemnify  him- 
self and  one  Jesse  H.  Cummings  from  any 
liability  that  mi^ht  be  incurred  by  them,  or 
either  of  them,  by  reason  of  their  having 
signed  an  appeal  bond  (as  sureties)  in  a  case 
wherein  one"  Emma  A.  Tug^le  recovered 
a  judgment  against  petitioner  m  the  circuit 
court  of  McDonough  county,  from  which 
judgment  petitioner  appealed  to  the  appel- 
late court ;  that  at  the  time  the  $6, 000  was 
so  left  with^Samuel  A.  Kean  as  aforesaid,  to 
wit,  on  the  4th  day  of  October,  A.  D.  1890, 
he,  Samuel  A.  Kean,  was  engaged  in  the 
banking  business  at  the  city  of  Chicago,  in 
the  county  of  Cook,  aforesaid  under  the  name 
and  style  of  S.  A.  Kean  &  Co.,  having  his 
main  banking  office  or  place  of  business  at 
No.  100  Washington  street,  in  said  city,  and 
also  havine  a  branch  banking  office  at  Nos. 
143  &  145  Adams. street,  in  said  city,  which 
said  branch  was  then  operated  and  carried  on 
by  the  said  Samuel  A.  Kean  under  the  care 
and  management  of  one  Weslev  L.  Knox,  as 
agent  and  manager  for  him ;  that  your  peti- 
tioner deoositcd  the  sum  of  six  thousand 
dollars  ($6, 000)  with  Kean  at  his  branch  bank- 
ing office  or  place  of  business,  and  then  and 
there  received  of  and  from  said  Kean,  by 
and  through  his  agent  and  manager,  the  fol- 
lowing certificate  of  deposit : 

-Chicago,  Oct.  4.  1890.  This  is  to  certify 
that  the  Mutual  Accident  Association  of  the 
Northwest  has  deposited  with  Samuel  A. 
Kean,  of  the  county  of  Cook,  state  of  Illinois, 
the  sum  of  six  thousand  dollars,  to  be  held 
bv  the  said  Kean  upon  the  following  condi- 
tfons:  Wliereas,  one  Emma  A.  Tuggle,  of 
the  county  of  McDonough,  recovered  a  judg- 
ment against  the  said  accident  company  for 
the  sum  of  five  thousand  dollars  and  costs, 
from  which  the  said  accident  company  have 


taken  an  appeal  to  the  appellate  court ;  and 
whereas,  the  said  Samuel  A.  Kean  and  Jesse 
H.  Cummings  have  signed  the  appeal  bond 
in  the  said  case :  Now,  therefore,  this  six 
thousand  dollars  deposited  with  Samuel  A. 
Kean  is  to  be  held  by  the  said  Kean  to  in- 
demnify himself  and  the  said  Jesse  H.  Cum- 
mings from  any  loss  or  liability  incurred  by 
them,  or  either  of  them,  by  reason  of  having 
signed  said  appeal  bond ;  and,  after  the  said 
Jesse  H.  Cummings,  and  Samuel  A.  Kenn 
are  fully  discharged  from  all  liability 
under  said  bond,  then  the  said  six  thousand 
dollars  is  to  be  returned  to  the  said  Mutual 
Accident  Association,  but  not  otherwise. 
rSigned]  S.  A.  Kean  &  Co.,  Branch.  Wes- 
ley Li.  Knox,  Manager." 

It  is  further  alleged  in  the  petition  that 
the  f6,000  deposited  is  no  part  of  the  assets 
belonging  to  S.  A.  Kean,  or  to  his  estate,  but 
that  the  same  was  and  still  is  the  property 
of  the  petitioner,  and  placed  in  the  nands  of 
Kean  as  a  special  deposit  on  trust,  with  the 
distinct  understanding  between  petitioner 
and  Kean  that  said  |6,000  was  to  be  returned 
to  petitioner  by  Kean  as  soon  as  said  Kean 
&  Cummings  should  be  discharged  from  all 
liability  under  the  bond,  as  appears  from 
terms  of  said  certificate.  Petitioner  prays 
that  the  said  sum  of  $6,000  may  be  declared 
to  be  the  property  of  petitioner,  and  a 
trust  fund  in  the  hands  of  Benjamin  F. 
Jacobs,  assignee  of  Kean,  and  that  an  order 
may  be  entered  by  the  court  directing  him/ 
the  assignee,  to  pay,  deliver,  and  return  the 
same  to  petitioner,  as  soon  as  the  said  Sam- 
uel A.  Kean  and  Jesse  H.  Cummines  are 
discharged  from  all  liability  under  the  ap- 
peal bond.  The  assignees  of  S.  A.  Kean 
put  in  an  answer  to  the  petition,  in  which 
they  admit  the  giving  of  the  receipt  as  set 
out  in  the  petition.  Further  answering, 
respondents  deny  that  the  said  $6,000  was 
not  and  never  became  the  property  of  the 
said  Samuel  A.  Kean,  and  that  it  has  been 
since  said  deposit,  and  still  is,  the  property 
of  the  said  petitioner,  but  aver  the  truth  to 
be  that  said  deposit  became  at  once,  upon  its 
receipt  by  him,  the  property  of  the  said 
Samuel  A.  Kean.  They  further  deny  that 
the  $6,000,  or  any  part  thereof,  was  in  the 
possession  of  the  assignee  and  state  that,  im- 
mediately upon  its  deposit  by  the  petitioner^ 
the  said  sum  of  $6,000  became  Uie  property 


w  a  depositary  of  such  moneys,  when  made  gen- 
erally to  the  credit  of  the  reoeiver  are  not  special 
so  as  to  make  the  officers  of  the  bank  after  its  In- 
tolFency  subject  to  a  rule  for  contempt  on  fail- 
ure to  repay  such  money.  Southern  Development 
Co.  V.  Houston  &  T,  C.  R.  Go.  27  Fed.  Bep.  844. 

The  addition  of  the  word  ^'clerk**  to  a  general  de- 
posit does  not  make  It  special.  McLain  v.  Wallace, 
8  West.  Rep.  859, 103  Ind.  603. 

Neither  do  the  words  \Ju6ge  of  Probate,  license 
voney.**    Alston  v.  State,  18  L.  K.  A.  658, 92  Ala.  124. 

Money  delivered  to  the  cashier  of  a  bank  for  the 
/urpose  of  imying  a  note  executed  to  the  bank  but 
not  then  held  by  It  does  not  constitute  a  general 
deposit,  but  is  held  by  the  bank  in  a  fiduciary  ca- 
pacity, and  an  assignee  of  the  bank  in  insolvency 
cannot  hold  it  as  assets  of  the  bank.  Peak  v.  Elli- 
cott,  80  Kan.  156, 46  Am.  Bep.  90;  Ellloott  v.  Barnes, 
81  Kan.  170. 

To  a  similar  effect  is  a  decision  that  checks  given 
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a  bank  to  pay  notes  not  yet  due  in  the  mistaken 
supposition  that  the  bank  holds  them,  which  checks 
the  bank  charges  up  to  the  depositor,  create  a 
trust  fund  for  him  to  which  he  is  entitled  on  the 
failure  of  the  bank  without  having  paid  the  notes. 
People  V.  City  Bank  of  Bochester,  96  N.  Y.  82. 

On  the  contrafy,  it  was  held  in  a  bankruptcy 
case  by  tiie  United  States  district  court  that  money 
delivered  to  a  banker  by  one  who  had  no  deposit 
at  the  time  to  pay  a  note  and  mortgage  which 
were  to  be  sent  to  the  banker  for  that  purpose 
without  anything  being  said  as  to  the  nature  of 
the  deposit  but  which  in  fact  the  banker  credited 
to  the  depositor,  did  not  constitute  a  special  de- 
posit; and  that  on  the  banker*s  failure  after  re- 
ceiving the  note  and  mortgage,  but  before  remit* 
ting  the  money  in  payment  the  depositor  must  be 
regarded  as  a  mere  creditor  of  the  banker.  Re 
Hosie,  7  Nat.  Bankr.  Beg.  601,  See  also  Re  Law*s 
Est  14  L.  B.  A.  108,  and  note,  a  A.  K 
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of  said  Kean,  and  was  by  him  commiDgled 
with  other  moneys  and  property  of  the  said 
Kean  in  said  banking  business,  and  used 
and  paid  out  by  the  said  Eean  in  the  regular 
course  of  business. 

Me9sr».  Albert  H«  Veeder  and  Mason 
B.  Loomis  for  appellant. 

Messrs,  Jesse  A.  Baldwin  and  Moran, 
Kraust  Mayer  &  Stein  for  appellees. 

CraifiTt  J.,  delivered  the  opinion  of  the 
court: 

The  $6, 000  was  not  passed  over  to  8.  A. 
Kean  in  currency  or  other  money,  but,  as 
appears  from  the  evidence,  the  officers  of  the 
accident  association  drew  a  check  payable  to 
the  order  of  8.  A.  Eean  &  Co.  for  $6,000  on 
the  Union  National  Bank,  and  delivered  the 
check  to  Eean  &  Co.  The  money  was  drawn 
on  the  check,  and  used  b^  Kean  &  Co.  in 
its  banking  business.  It  is  also  plain  from 
the  evidence  that  the  accident  association 
knew  that  the  check  was  paid,  and  that  the 
money  passed  into  the  bank,  and  was  used  by 
the  bank  in  the  same  manner  as  other  funds 
which  were  received  by  the  bank  in  the  usual 
course  of  business,  under  such  cirucum- 
stances,  can  it  be  held  that  the  bank  received 
the  money  as  a  special  deposit ;  that  the 
money  became  a  trust  fund,  and  was  of  such  a 
character  that  the  court  was  authorized  to 
take  it  out  of  the  hands  of  the  general 
creditors,  and  turn  it  over  to  the  peti- 
tioner? If  the  evidence  establic^ed  the  fact 
that  the  $6,000  had  been  placed  in  the 
hands  of  Eean  «&  Co.  as  a  special  deposit, 
we  think  the  petitioners  were  entitled  to  be 
protected.  But  was  this  a  special  deposit? 
As  we  understand  the  question,  there  is  a 
wide  difference  between  a  special  and  a 
general  deposit,  as  these  terms  are  under- 
stood, not  only  by  bankers,  but  by  the  public, 
who  are  transacting  business  daily  with 
banks.  Where  money  of  any  description 
is  deposited  in  a  bank,  and  the  identical 
gold  or  silver  or  bank  bills  which  were  de- 
posited are  to  be  returned  to  the  depositor, 
and  not  the  equivalent,  the  deposit  will  be 
special ;  while,  on  the  other  hand,  «  general 
deposit  is  "a  deposit  which  is  to  be  returned 
to  the  depositor  in  kind."  Andei*son,  Law 
Diet.  844 ;  1  Morse,  Banks  and  Banking,  § 
190 ;  2  Am.  &  Eng.  Encyclop.  Law,  p.  92 ; 
Keene  v.  Collier,  1  Met.  (Ey.)  417.  Where 
gold  or  silver  coin  or  a  package  of  bills 
currency  are  received  in  a  bank  as  a  special 
deposit,  the  identical  money  to  be  returned, 
the  bank  has  no  authority  to  use  the  money 
in  its  business.  Its  duty  is  to  safely  keep 
and  return  the  identical  money.  But  where 
there  is  a  general  deposit,  the  understanding 
being  thata  like  sum  of  lawful  money  shall 
be  returned,  the  bank  is  permitted  to  use  the 
money  in  its  general  business,  and  the  rela- 
tion of  debtor  and  creditor  is  created  by  the 
transaction.  There  is  nothing  in  the  certifi- 
cate of  deposit  which  was  issued  by  Eean  & 
Co.  which  indicates  that  a  package  amount- 
ing to  $6,000  had  been  deposited  there  to 
remain  for  a  time  and  be  returned.  That 
was  not  the  transaction ;  but,  as  is  clearly 
shown  from  the  evidence,  the  petitioner  gave 
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Eean  &  Co.  a  check  on  another  bank,  which 
went  through  the  clearing  house,  and  was 
paid ;  and  Kean  &  Co.,  with  the  knowledge 
of  the  petitioner,  mingled  the  money  with 
the  general  funds  of  Eean  &  Co.  in  its  bank. 
This  $6,000  was  commingled  with  the  gen- 
eral funds  of  the  bank  in  the  same  manner  as 
money  deposited  by  other  depositors.  The 
money  thus  became  the  funds  of  the  bank, 
and,  as  such,  upon  the  failure  of  Eean  ^ 
Co. ,  could  not  be  followed  by  the  petitioner. 
If  the  $6,000  had  been  placed  in  a  separate 
package,  and  thus  deposited  in  the  bank,  and 
had  never  been  mingled  with  the  genenJ 
funds  of  the  bank,  the  position  of  the  peti- 
tioner might  be  sustained ;  but  such  was  not 
the  case.  OiU  v.  Grau,  96  111.  618,  86  Am. 
Rep.  157,  is  a  case  where  the  same  principle 
was  i  n vol  ved  as  here.  There  moneys  had  been 
deposited  under  an  order  of  court,  but  had 
not  been  kept  separate  from  the  general  funds 
of  the  bank  and  it  was  held  that  the  deposit 
was  not  a  special  one  or  a  mere  bailment, 
but  the  money  deposited  became  that  of  the 
bank.  School  Trustees  v.  Kirwin,  25  111.  78, 
is  a  case  where  the  same  principle  is  in- 
volved. And  in  Union  Nat,  Bank  of  Chicago 
V.  Qoetz  (111.  8up.)  27  N.  £.  Rep.  909, 
after  referring  to  the  Kirmn  Case  and  va- 
rious other  authorities,  it  Is  said :  **  Many 
other  cases  might  be  cited,  but  enough  has 
been  shown  to  clearlv  indicate  the  line  of 
decisions  holding  the  doctrine  that  trust 
funds  can  onl^  be  pursued  when  they  can 
be  clearly  distinguished  from  other  property 
held  by  the  trustee,  or  by  those  representing 
him,  and  this  court  is  lully  committed  to 
this  rule."  WethereUv.  O^Brien  (111.  Sup.) 
29  N.  E.  Rep.  904,  is  also  a  case  in  point 
There  a  deposit  had  been  made  with  a 
banker,  the  intention  of  the  depositor  being 
that  the  deposit  should  be  invested  in  a  loan 
on  real  estate  to  be  procured  by  the  banker, 
and  it  was  insisted  that  the  money  was  de- 
posited for  a  special  purpose,  and  hence  a 
trust  for  that  purpose  arose.  In  the  decision 
of  the  case  it  is  said  :  "  [Where]  the  money 
which  is  delivered  to  a  bank,  even  though 
it  be  for  some  specified  purpose,  as,  for  in- 
stance, investment  in  a  mortgage  security, 
has  been  mingled  with  the  funds  of  the  bank, 
as  was  done  here,  there  is  no  reason  why  the 
depositor  should  be  preferred  above  any 
other  creditor.  Where  a  trustee  changes  the 
form  of  the  trust  property,  the  right  of  the 
beneficial  owner  to  reach  it,  and  compel  its 
transfer,  may  still  exist,  if  the  property  can 
be  identified  as  a  distinct  fund,  and  is  not  so 
mixed  up  with  other  moneys  or  property 
that  it  can  no  longer  be  specifically  sepa- 
rated. If  the  trust  property  has  been  trans- 
ferred to  a  bona  fide  purchaser  for  value 
without  notice,  or  has  lost  its  identity,  the 
beneficial  owner  must,  as  under  other  cir- 
cumstances he  may,  resort  to  the  personal 
liability  of  the  wrong-doing  trustee,— citing 
2  Pom.  Eq.  Jur.  g  1068.  Where  a  trustee 
has  converted  a  trust  fund  into  money,  and. 
mingled  it  with  his  other  moneys  so  that  it 
cannot  be  separated  from  the  latter,  the  bene- 
ficial owner  occupies  the  position  of  a  gen- 
eral creditor  of  the  estate,  and  cannot  follow 
the  fund  into  the  hands  of  an  assignee  for 
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the  benefit  of  creditors.  UlinoU  Irutt  A 
Sav.  Bank  of  Chieago  y.  8mith,  21  Blatchf. 
275,  15  Fed.  Rep.  858,  and  cases  there  cited. 
Its  identification  is  a  prerequisite  to  the  ex- 
ercise of  the  right  to  follow  it.  2  Story, 
£q.  Jur.  g  1259.  While  it  may  not  be  nec- 
essary to  point  to  the  particular  pieces  of 
money,  or  the  particular  bank  bills,  that 
were  deposited  with  the  trustee,  if  the  trust 
property  be  money,  yet  there  must  be  a  pres- 


eryation  of  the  distinctness  of  the  trust 
fund. "  Here  the  money  passed  into  the  bank 
as  a  general  deposit.  It  was  mingled  with 
other  funds  deposited  in  the  bank,  so  that 
there  is  no  means  of  separating  it  from  other 
moneys  receiyed  by  the  bank  in  its  usual 
course  of  business,  and  the  petitioner  occu- 
pies the  position  of  a  general  creditor. 

ThejuagmerU  nf  thA  Appellate  Court  will  be 
affirmed. 


OREaON  BUPREME  COURT. 


Charles  H.  FISHER,  BeepL, 

V. 

OREGON  SHORT  LINE  &  UTAH 
NORTHERN  R  CO.,  AppL 

1.  The  opinioiis  of  railroad  ezporte  la 
not  admlflaible  on  the  question  whether  or 
not  it  is  dsocrerous  to  run  a  train  at  a  designated 
rate  of  speed  as  that  is  a  question  which  the  jury 
■re  competent  to  deoide. 

£•  Erroaeoiifllyparmittliiif  an  expert  to 
gkvB  hia  opinion  on  a  quesition  which  the 
jury  should  decide  without  such  aid  will  not 
cause  a  reveisaJ,  if  the  opinion  was  correct  and 
ezpreased  the  conclusion  which  the  jury  must 
neceeearily  have  drawn  from  the  facts  in  evU 
dence. 

8*  The  condnetor  of  a  train  ordered  to 


to  a  certain  station  beyond  which  the  road  is 
blockaded  does  not  assume  the  risk  of  a  snow- 
slide  between  the  stations  on  the  trip  he  is  or- 
dered to  run. 

4.  A  mowslide  beinip  nsnalljr  mingled 
with  gravel  and  rock  is  a  danger- 
oos  obetroction  to  a  railroad  distinct  in 
nature  from  a  snowdrift,  and  a  section  foreman 
having  knowledge  of  such  an  obstruction  to  the 
track  must  give  notice  thereof  to  the  managers 
of  the  road  and  to  the  conductor  of  an  approach- 
ing tralD  if  be  has  opportunity. 

6.  A  aeetion  foreman  stands  in  plaee  of 
hie  master  in  respect  of  the  duty  to  give  no- 
tice of  a  dangerous  obstruction  on  the  track, 
and  is  not  in  that  respect  as  to  his  negligence  in 
failing  to  do  so  a  fellow  servant  of  a  conductor 
who  is  injured  by  reason  of  such  obstruction. 

(June  ZL  1802J 

APPEAL  by  defendant  from  a  Judgment  of 
the  Circuit  Ctourt  for  Union  County  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover damages  for  personal  injuries  alleged  to 
have  resulted  from  defendant's  negligence. 
Afflrmed. 
The  facts  are  stated  in  the  opinion. 


Mesere,  W.  W«  Cotton  and  Jera  Snow, 

for  appellant: 

In  Bryant  v.  Burlinaion,  O.R  diN,  B.  Co., 
66  Iowa,  805,  cited  with  approval  in  Carleon  v. 
Oregon  8.  L.  db  U.  N.  B.  €h„  21  Or.  454,  and 
Boueton  db  T.  R  Co.  ▼.  Fou>ler,  56  Tex.  452, 
the  knowledge  on  the  part  of  a  person  in- 
jured of  the  haA  state  of  the  track  resulting 
irom  the  weather  was  simply  to  be  inferred 
from  the  fact  that  a  storm  or  snowfall  was 
shown  to  have  taken  place.  Tet  in  both  of 
these  cases  the  court  held,  as  a  matter  of  law, 
that  the  person  injured  must  have  known  that 
the  track  was  in  bad  order  on  account  of  such 
snow  and  storm. 

The  court  erred  in  allowing  the  witnesses, 
Fisher  and  Hooker,  to  give  their  opinion  to  the 
effect  that  the  rate  of  speed  at  which  Fisher's 
train  was  traveling  at  the  time  of  the  accident 
was  not  dangerous. 

The  testimony  of  experts  is  inadmissible 
upon  a  matter  concerning  which,  with  the 
same  knowledge  of  facts,  the  opinion  of  any 
one  else  would  have  as  much  weight  It  is 
only  admissible  when  the  facts  to  be  deter- 
mined are  obscure,  and  can  only  be  made  clear 
by  and  through  the  opinions  of  persons  skilled 
in  relation  to  the  subject-matter  of  inquiry. 

Rogers,  Expert  Testimony,  p.  18. 

The  opinions  of  mechanics  and  workmen  sre 
not  admissible  as  to  matters  not  of  technical 
skill,  and  which  may  be  decided  by  the  Jury. 

Lawson,  Expert  &  Opinion  Evidence,  04. 

The  opinions  of  witnesses  should  not  be  re- 
ceived as  to  whether  certain  acts  do  or  do  not 
amount  to  negligence. 

Lawson,  Expert  &  Opinion  Evidence,  pp. 
497-520. 

Necessity  is  the  only  reason  which  justifies 
courts  in  receiving  expert  and  opinion  evi- 
dence, and  it  is  only  when  the  jury  can  receive 
no  light  from  liie  facts  alone,  that  opinions, 
either  of  experts  or  others,  will  be  received. 

Oraham  v.  Pennsylvania  Co,  189  Pa.  149; 
&ate  V.  Anderson,  10  Or.  455;  Ouetig  v.  State, 
66  Ind.  95.  82  Am.  Rep.  99;  Muldoioney  v.  11- 
hnoie  Gent.  B,  Co.  36  Iowa.  462;  Hill  v.  Port- 
land diB.  R  Co.  55  Me.  488;  State  v.  Wateon, 


NOTB.— The  duty  of  a  master  to  warn  bis  servant 
of  extraordinary  risks  is  illustrated  weJl  by  the 
ebo've  case.  For  notee  on  the  treneral  difty  of  the 
master  in  this  respect,  see  Sherman  v.  Menomonee 
Biver  Lumber  Co.  (Wis.)  IL.  B.  A.  174;  BrazU  Blook 
Ooal  Co.  V.  Gaffney  (Ind.)  4  L.  B.  A.  850;  Brennan 
T.  Gordon  (N.  Y.)  8  L.  R.  A.  818. 

For  notee  on  the  qucfltion  whether  or  not  another 
«mploy6of  the  same  master  is  a  fellow  servant  or 

16  L.  R.  A. 


a  representative  of  the 
Union  Pac.  B.  Co.  (Colo.) 
Woods  (Minn.)  4  L.  R.  A 
Cable  &  W.  B.  Co.  (Mo.)  5 
Delaware  ft  H.  Canal  Co. 
V.  Michigan  Cent.  R.  Co.  ( 
nan  v.  Gordon  (N.  Y.)  8  ] 
em  Pao.  B.  Go.  (N.  Dak.) 


master,  see  Muhlman  v. 
2  L.  R.  A.  igg;  Lindvall  v. 
.  703;  Murray  v.  St.  Louis 

L.  R.  A.  735;  Howard  v. 

(V t.)  6  L.  R.  A.  75:  Hunn 

Mich.)  7  L.  R.  A.  500;  Bren- 

R.  A.  818:  Bll  V.  North- 

12  L.  B.  A.  07. 


See  also  17  L.  R.  A.  190,  636,  811. 
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G5  Me.  74;  I/inn  ▼.  Sigsbee.  67  Dl.  75;  Evreka 
Co,  V.  B(U$,  81  Ala.  200;  New  England  QloM 
Co.  V.  Lovell^  7  Cnsh.  819;  National  Oas  Light 
dk  F.  Co.  V.  Mieihke,  85  HI.  App.  682;  Veer- 
hau9en  v.  Chicago  <&  N.  W.  R,  Co.  53  Wis.  689; 
Hopkins  V.  Indianapolis  d  St,  R  R.  Co,  78  111. 
32;  Buxton  v.  Somerset  Potieri  Works,  121 
Moss.  446;  Grdfilman  v.  Chicago,  St,  P.  db  K, 
V.  R.  Co,  78  Iowa.  565;  Seese  v.  Northern  Pae, 
n.  Co,  »9  Fed.  Rep.  487;  Hamilton  v.  Des 
Moines  Valley  R,  Co,  86  Iowa,  36;  Lawson  v. 
C/i^caro,  St.  P.  M,  A  0.  R,  Go,  64  Wis.  447, 64 
Am.  ilep.  634;  Chicago  &  E,  I,  R,  Co.  v.  Mode- 
sitt,  124  Ind.  212;  Pennsyltania  Co,  y.  Lindr 
ley,  2  Ind.  App.  111. 

Opinions  are  never  received  if  all  the  facts 
can  be  a^^certained  and  made  intelligible  to  the 
jury  or  if  it  is  such  as  men  in  general  are  capa- 
ble of  apprehending  and  understanding.  The 
ordinary  affairs  of  life  cannot  be  made  the  sub- 
ject of  expert  testimony. 

7  Am.  &  Eng.  Encyclop.  Law,  p.  493;  Rog- 
ers. Expert  Testimony,  §  6;  Muldowney  v.  lUi- 
nois  Cent.  R,  Co,  86  Iowa,  462. 

It  has  been  held  by  a  large  number  of 
courts,  as  a  matter  of  law,  that  it  is  the  duty 
of  the  railway  engineer  to  keep  a  prudent 
lookout  upon  the  track  to  warn  trespassers  of 
approaching  danger  and  to  use  ordinary  care 
and  diligence  to  prevent  any  accident. 

Carlton  v.  Wilmington  dh  W,  R.  Co,  104  N. 
C.  865;  Virginia  Midland  R,  Co,  v.  White,  84 
Va.  498,  and  cases  cited;  Whalen  v.  Chicago  <fe 
N.  W,  R,  Co.  75  Wis.  654;  Frazer  v.  South  <fe 
North  Ala.  R.  Co,  81  Ala.  185;  Louistille  <fe  N. 
R.  Co,  y.  Schuster,  85  Am.  &  Eng.  R.  R  Cas. 
407;  East  Tennessee,  V,  db  G,  R,  Co.  v.  WhiU, 
.5  Lea,  540;  Deans  v.  Wilmington  db  W,R,  Co, 
107  N.  C.  686. 

When  errors  are  committed  in  the  receivinff 
of  testimony,  the  court  must  grant  a  new  triiu 
whenever  it  Is  unable  to  say,  from  a  considera- 
tion of  the  entire  record,  that  the  verdict 
could  not  have  been  different. 

National  Gas  Light  dt  F,  Co,  v.  Meithke,  85 
n.  App.  632;  Smithy.  Westerfleld,8SC&].  875. 

The  court  erred  in  instructing  that  "there 
has  been  some  evidence  offered  tending  to  show 
that  certain  trackmen  or  section  master  had 
notice  before  this  accident  that  the  track  at 
that  place  was  obstructed  by  a  slide;  if  you  find 
from  the  evidence  that  those  persons,  or  any  of 
tbem,  knew  the  condition  of  the  track  there, 
and  knew  that  it  was  unsafe,  or  as  reasonably 
prudent  men  ought  to  have  known,  that  it  was 
unsafe  for  the  passage  of  the  train,  and  that 
thcv  could  have  warned  the  train  of  the  danger 
and  through  their  neglect  they,  or  any  of  them, 
failed  to  warn  the  train  ana  that  neglect  was 
the  cause  of  the  accident,  the  defendant  is 
liable." 

The  instruction  under  consideration  as- 
sumes, without  qualification,  that  the  trackmen 
referred  to  by  the  instruction  and  Fisher  were 
not  fellow  servants.  Trainmen  and  section- 
men  may  be,  and  frequently  are,  fellow 
servants. 

Knahtla  ▼.  Oregon  8.  L.  db  TT.  N,  R.  Co. 
(Or.)  June  24,  1891;  Weger  y.  Pennsylvania  R. 
Co.  55  Pa.  461;  Battery  y.  Toledo  db  W.  R.  Co. 
23  Ind.  81 ;  Sehultz  v.  Chicago  db  N.  W.  R.  Co,  67 
Wis.  617,  58  Am.  Rep.  881;  WhaaXan  y.  Mad 
River  db  L.  E,  R.  Co,%  Ohio  St.  251;  Heine 
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y.  Chicago  db  N.  W.  R.  Co.  58  Wis.  525;  Gorm- 
ley  V.  Ohio  db  M.  R.  Co.  72  Ind.  32;  Coop^ 
er  y.  Milwaukee  db  P.  B.  0,  R,  Co,  23  Wis.  699; 
Pennsylvania  R.  Co.  v.  Waehter,  60  Md.  895; 
Collins  V.  8t,  Paul  dbS.C.R.  Co.  (Minn.) 8  Am. 
&  Eng.  R.  R.  Cas.  150;  Holdeny,  Fitehburg  R. 
Co.  139  Mass.  268,  87  Am.  Rep.  343;  Blake  v. 
Maine  Cent,  R,  Co.  70  Me.  60,  85  Am.  Rep.  297: 
Howland  v.  Milioaukee,  L.  8.  db  W,  R,  Co.  54 
Wis.  226;  DaZlas  v.  Gulf,  C,  db  8.  F,  R.  Co.  61 
Tex.  197;  Boldt  v.  New  York  Cent,  R,  Co,  18  N. 
T.  434;  Vicky.  New  York  Cent.  dbH.R.R.  Co. 
95  N.  T.  267,  47  Am.  Rep.  36. 

Such  section  men  are  vice-principals  only 
when  engaged  in  the  performance  of  some  duty 
which  the  master  must  perform;  and  it  is  only 
for  their  negligence  in  the  performance  of  suctk 
duties  that  the  master  is  responsible. 

Under  the  facts  of  this  case  such  sectionmen 
can  only  be  rendered  vice-principals  by  assum- 
ing that  the  master  owed  Fisher,  in  every 
possible  view  of  the  case,  an  absolute  duty  to 
either  remove  the  obstructions  from  its  track 
or  else  inform  him  of  the  exact  location  of 
every  particular  obstruction  and  of  its  probable 
dan^rous  character. 

Fisher  knew  the  road  was  blockaded  and 
that  no  regular  trains  were  being  run  thereover 
on  account  of  the  snowslides  and  drifts,  and 
that  he  was  going  out  as  a  conductor  of  a  train 
sent  for  the  purpose  of  raising  such  blockade. 
What  duty  then  exists  which  the  master  must 
personally  perform  or  which,  if  delegated  to 
any  of  its  servants,  would  render  such  servants 
in  the  performance  of  such  duty  vice-prin- 
cipals? 

Defendant  did  not  owe  the  duty  of  re- 
moving the  obstructions  before  Fisher's  train 
reached  them  because  that  was  the  work  that 
Fisher  was  going  out  to  do.  Neither  was  it  the 
duty  of  the  defendant  to  inform  Fisher  of  the 
fact  that  the  road  was  blockaded  bv  snow  and 
slides  and  that  regular  trains  could  not  pass 
over,  because  that  was  a  fact  which  Fi<ther 
already  knew,  although  he  might  not  have 
known  the  location  of  each  particular  slide. 

Carlson  v.  Oregon  S.  L.  db  U.  N.  R.  Co.  21 
Or.  454;  McKinnev,  Fellow  Servants,  §  26; 
Murphy  v.  Boston  eft  A.  R.  Co.  88  N.  Y.  146.  42 
Am.  Rep.  240;  Bryant  v.  Burlington,  C.  R,  dt 
N,  R.  do.  66  Iowa,  805;  Howland  v.  MHvatL- 
kee,  L.  8.  db  W.  R.  Co.  54  Wis.  226;  BHck  v. 
Rochester  db  N.  Y.dbP,  R.  Co.  98  N.  Y.  211. 

The  servant  assumes  all  risks  of  injury 
naturally  and  probably  following  from  the 
character  of  the  place  where  he  is  at  work  or 
resulting  from  the  manner  in  which  the  master 
conducts  his  work. 

Stone  y.  Oregon  City  Mfg.  Co.  4  Or.  52:  TvttU 
y.  Detroit,  G.  H,  db  M.  R.  Co,  122  U.  S.  189,  30 
L.  ed.  1114;  Koontz  v.  Chicago,  R,  L  db  P.  R. 
Co,  66  Iowa,  224,  54  Am.  Rep.  5;  Couefi  v. 
Charlotte,  C.  db  A.  R.  Co.  22  S.  C.  557;  De 
Forest  v.  Jewett,  88  N.  Y.  264;  Dowell  v.  Bur- 
lington, C.  RdbN.R,  O?.  62  Iowa,  629;  Hewitt 
V.  Flint  db  P,  M,  R.  Co,  11  Weist.  Rep,  148, 
67  Mich.  61;  Bawk  v.  Pennsylvania  R.  Co.  31 
Am.  &  Eng.  R.  R.  Cas.  268;  Wilson  v.  Winonet 
db  8t,  P,  R,  Co,  87  Minn.  82Q;  Rush  y. 
Missouri  Pae,  R.  Co,  36  Kan.  129;  Naylor  y. 
New  York  db  H.  R.  R.  Oo,  dS  Fed.  Rep.  ^01; 
Simmons  v.  Chicago  db  T.  R,  Co.  110  111.  840; 
Anderson  v.  Winston,  81  Fed.  Rep.  528;  KuJinM 
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▼.  WUotmain,  L  A  N.  R  Co,  70  Iowa,  561; 
Flannagan  v.  Chicago  A  N.  W.  B.  Co.  50  Wis. 
462;  Watton  v.  Houston  d  T,  C,  B.  Co.  58 
Tex.  434;  Fraker  v  8t.  Paul,  M.  A  M.  B.  Co. 
82  Minn.  54;  KeUy  v,  Baltimore  &  0,  B,  Co, 
(Pa.)  10  Cent.  Rep.  56;  Qaffney  v.  NewTorkdb 
Ji.  E.B.Co.4  New  Eng.  Hep.  88, 15  R.  L  456; 
Bairn  v.  8t.  Louis,  I.  M.  dh  8.  R  Co.  71  Mo. 
164,  86  Am.  Rep.  469,  Clark  v.  St.  Paul  &  S. 
C,  B.  Co.  28  Mion.  128;  Wilsons.  LouUuUe  d 
J\r.  B.  Co.  85  Ala.  289;  Baylor  v.  Delaware,  L. 
di  W.  B.  Co.  40  N.  J.  L.  28,  29  Am.  Rep. 
208;  Gibson  v.  Bhie  B.  Co.  68  N.  T.  449, 
20  Am.  Rep.  552;  Wells  v.  Burlington,  C. 
B.  &  N.  B  Co.  56  Iowa,  520:  Biley  v. 
Connecticut  Biver  B.  Co.  185  Mass.  292; 
Baltimore  db  0.  B.  Go.  v.  pricker,  51  Md. 
47.  34  Am.  Rep.  291:  Blick  v.  Flint  A  P. 
M.  B.  Co.  12  West  Rep.  440,  67  Mich.  682; 
Owen  V.  yew  York  Cent.  B.  Co.  1  Lane.  108; 
Pittsburg  <&  C.  B.  Co.  v.  Senimeyer,  92  Pa.  276, 
Brossman  v.  Lehigh  Valley  B.  Co.  4  Cent.  Rep. 
913,  113  Pa.  490;  Clark  v.  Bichmond  A  D.  R. 
Co.  (Va.)  18  Am.  &  Eng,  R.  R.  Cas.  78;  Fa- 
bash  R  Go.  y.  Elliott,  98  111.  481;  Davidson  v. 
Southern  Pac.  Co.  44  Fed.  Rep.  476;  Brooks  v. 
Northern  Pac  B.  Co.  47  Fed.  Rep.  687, 

The  business  of  Fisher  was  a  hazardous  one, 
arising  from  the  known  danger  of  soow.  Un- 
der such  circumstances  the  utmost  obligation 
resting  upon  the  master  would  be  to  provide 
such  reasonable  rules  and  regulations  for  the 
conduct  of  such  business  as  that,  if  such  rules 
were  carried  out,  the  hazards  thereof  would 
be  lessened;  and  that  having  provided  such 
rules  and  regulations,  the  master  would  not  be 
liable  for  the  failure  of  any  servant  to  conform 
thereto. 

Bartvig  r.  K.  P.  Lumber  Co.  19  Or.  522; 
Slater  ▼.  Jeu)ett,  84  N.  T.  61;  Fraker  v.  St. 
Faul,  M.dbM.B.  Co.  82  Minn.  54. 

The  fact  that  the  place  was  rendered  unsafe 
by  reason  of  the  failure  of  the  trackmen  to  give 
signals  does  not  and  should  not  render  the 
master  liable. 

PennsyVtania  B.  Co.  v.  Wachter,  60  Md.  895; 
Collins  ▼.  St.  Paul  d  8.  C.  B.  Co.  (Minn.)  8 
Am.  &  Enff.  R  R  Caa  150. 

Messrs.  Jr.  H.  Slater  &  Sons  and  R,  Jk 
E.  B.  Williams  A  Careyt  for  respondent: 

By  Hill's  Code,  g  706,  evidence  may  be  given 
on  the  trial  of  the  opinion  of  a  witness  on  a 
question  of  science,  art,  or  trade,  when  ho  is 
skilled  therein. 

Mechanics,  artisans,  and  workmen  are  ex- 
perts as  to  matters  of  technical  skill  in  their 
trades,  and  their  opinions  in  such  cases  are  ad- 
missible. 

Lawson,  Expert  &  Opinion  Evidence,  p.  70. 

Appellant's  argument  fails  to  distinguish 
between  two  kinds  of  opinion  evidence.  The 
opinions  of  non-experts  are  sometimes  admissi- 
ble from  necessitv,  either  because  the  subject- 
matter  is  so  blended  with  fact  and  opinion  that 
to  exclude  the  opinion  is  to  exclude  the  fact,  or 
because  as  in  questions  of  sanity,  hand-writing, 
etc.,  the  witness  has  been  so  situated  as  to  have 
gained  a  knowledge  that  can  only  be  expressed 
by  the  statement  of  his  conclusion.  Expert 
evidence  is  admissible  on  an  entirely  distmct 
ground. 

The  test  of  the  admissibility  of  expert  test! 
mony  is  not  whether  the  subject-matter  is  com- 
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mon  or  uncommon,  or  whether  many  or  few 
have  knowledge  of  it,  but  whether  the  wit- 
nesses offered  have  any  peculiar  knowledge 
or  experience  not  common  to  the  world,  which 
renders  their  opinions,  founded  thereon,  an  aid 
to  the  triers. 

Taylor  v.  Monroe,  48  Conn.  44 

Any  person,  though  not  an  exp^,  may  testi- 
fy as  to  the  speed  of  a  moving  train. 

Detroit  A  M.  B,  Co.  v.  Van  Steinburg^  17  Mich. 
108;  Chicago,  B.  <fe  Q.  B.  Co.  v.  Johnson,  103 
HI  525;  Penae  v.  Chicago,  B.  L&P.R  Co.  79 
Iowa,  389;  EvarmilU  A  T.  H.  B.  Co.  v.  CrUt, 
2L.  R  A.  450, 116  Ind.  446;  VfaWi^.  MissouH 
Pac.  B.  Co.  102  Mo.  582, 

But  no  particular  rate  can  be  assumed,  with- 
out proof,  to  be  dangerous. 

Detroit  d  M.  B.  Uo.  v.  Van  Steinburg,  supra. 

How  can  proof  of  this  kind  be  offered  but 
by  experts,  by  the  testimony  of  those  whose 
experience  and  observation  have  given  them  a 
knowledge  that  others,  however  intelligent,  can 
but  rudely  approximate. 

What  is  or  is  not  dangerous  sometimes  is  not, 
but  often  is,  a  question  that  can  be  properly 
answered  only  by  experts. 

Cross  V.  Tjake  Shore  dt  M.  8.  R  Co.  14  West. 
Rep.  181,  69  Mich.  863;  Chicago,  B.  db  Q.  B.  Cv. 
V.  Gregory,  58  111.  272;  Huizega  v.  Cutler  <&S. 
Lumber  Co.  51  Mich.  272;  Chicago  db  A.  B.  Co. 
V.  Shannon,  43111.  838;  Bridgerr.Ashetille  db 
3.  B.  Co.  25  8.  C.  24:  Clinton  v.  Howard,  42 
Conn.  806;  Porter  v.  Peguonnoc  Mfg.  Co  17 
Conn.  258;  Wabosh,  St.  L.  db  P.  B.  Co.  v.  Pratt,. 
15  111.  App.  181;  Baltimore  db  L.  Tump.  Co., 
V.  Cassell,  66  Md.  419;  Laughlin  v.  Street  B.  Co. 
of  Grand  Bapids,  62  Mich.  221. 

For  instances  of  the  admission  of  opinions^ 
see,— 

SydUman  v.  Beckwith,  48  Conn.  11;  Sallwas- 
ser  V.  Hazlitt,  18  III.  App.  248;  Chicago  db  A, 
B.  Go.  V.  Bock,  17  Rl.  App.  20;  Camp  Point 
Mfg.  Co.  V.  Ballou,  71  DL  417;  Eckert  v.  St. 
Louis,  L  M.  db  8.  B.  Co.  18  Mo.  App.  354; 
Shriver  v.  Sioux  City  db  St.  P.  B.  Co.  24  Minn. 
506;  Hayward  v.  Knapp,  28  Minn.  433;  Bierce 
V.  Stocking,  11  Gray,  174;  Kershaw  v.  Wright,. 
115  Mass.  361;  Mcintosh  v.  Livingston,  41  lowa^ 
223;  Chamberlain  v.  Dunlop,  28  N.  T.  8.  R. 
875;  Case  v.  Simonds,  7  N.  7.  8upp.  253;  St. 
Louis,  A.dbT.R  Go.  v.  Johnston,  78  Tex.  536; 
Bhireka  Co.  v.  Bass,  81  Ala.  200;  Stead  v. 
Worcester,  150  Mass.  241;  Lewis  v.  Seifert,  9 
Cent.  Rep.  751,  116  Pa.  628;  Ward  v.  Charles- 
ton City  B.  Go.  19  8.  C.  621;  Mahery,  Atlantic 
dbP.JRCo.U  Mo.  276;  BeUtfontaine  db  L  R 
Co.  V.  Bailey,  11  Ohio  St  838;  Amistrong  v 
Chicago,  M.  db  St.  P.  B.  Co.  45  Minn.  85. 

Even  non-experts  may^  after  detailing  al> 
the  facts,  state  their  opinion  deducible  there- 
from. 

Lawson,  Expert  &  Opinion  Evidence,  p. 
589;  Clinton  v  Howard,  42  Conn.  807. 

In  view  of  the  testimony  the  admission  of 
the  evidence  complained  of  did  not  affect  the 
verdict.  In  much  stronger  cases  the  error  of 
admitting  opinions  has  been  considered  harm- 
less 

Mead  v.  Altgeld  (III.)  Jan.  22.  1891 ;  Gulf, 
a  dkS.F.R  Co.Y  SmiVi,  74  Tex.  276;  Aikin 
V.  Leonara  1  Or.  224;  Goodale  v.  Portage  Lak* 
Bridge  Co.  55  Mich.  413. 

Acts  which  the  master,  as  such,  is  bound  ta 
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perform  for  the  aafetv  and  protection  of  his 
employ^  cannot  be  delegated  so  as  to  exoner- 
ate the  former  from  liability  to  a  servant  who 
is  inlured  by  the  omission  to  perform  the  act 
or  duty,  or  by  its  negligent  performance, 
whether  the  nonfeasance  or  misfeasance  is  that 
of  a  superior  officer,  agent  or  servant,  or  a  sub- 
ordinate or  inferior  agent  or  servant  to  whom 
the  doing  of  the  act,  or  the  performance  of  the 
duty,  has  been  committed. 
Jruller  ?.  Jewett,  80  N.  Y.  53. 

Lord»«7.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  to  recover  damages  for 
personal  injuries  alleged  to  have  been  caused 
by  the  negligence  of  the  defendant  in  suffer- 
ing its  railroad  track  to  be  obstructed  by  a 
slide  of  snow,  earth,  and  gravel,  at  a  point 
named  on  its  road,  whereby  the  train  of 
which  plaintiff  was  conductor,  and  upon 
which  he  was  riding,  was  thrown  from  the 
track,  and  be  was  injured.  The  defense 
set  up  is  contributory  negligence,  and,  as 
relevant  to  the  matter  under  review,  the  de- 
fendant alleged  that  its  track  had  been  ob- 
structed for  one  or  two  days  prior  to  the 
accident;  that  the  plaintiff  and  other  men 
with  him  went  out  on  a  work  train  for  the 
express  purpose  of  removing  slides  of  snow 
and  earth  which  had  accumulated  on  the 
track,  so  that  trains  might  pass  over  it ;  that 
the  plaintiff  had  full  knowledge  of  the 
obstructed  condition  of  the  track;  that,  at 
the  time  of  his  injury,  the  plaintiff  was  in 
charge  of  the  train,  which  was  beinc  run  by 
the  engineers  at  a  dangerous  rate  oi  speed, 
and  without  keeping  a  good  lookout  ahead  of 
said  train,  in  consequence  of  which  the  train 
struck  a  slide  of  snow  and  earth,  and  was 
thrown  from  the  track. 

Under  this  defense,  the  defendant  sought 
to  establish  and  clsimed—- First,  that  the 
plaintiff  assumed  as  part  of  his  contract  of 
employment  the  risk  of  the  train  striking 
such  an  obstruction  on  the  railroad  track  as 
that  out  of  which  his  injury  arose;  and, 
second,  that  the  plaintiff's  injury  was  the 
result  of  his  own  negligence  in  allowing  the 
engineer  to  run  the  train  at  an  excessive  or 
dangerous  rate  of  speed,  without  keeping 
any  lookout  for  obstructions  on  the  track. 

The  evidence  shows  that  prior  to  the  day 
of  the  accident  a  good  deal  of  snow  had 
fallen,  which  the  wind,  in  some  places,  blew 
into  drifts.  Orders  had  been  given  that 
regular  trains  would  not  be  run.  The  plain- 
tiff was  employed  as  a  conductor  of  a  freight 
train.  On  the  day  of  his  injury  he  received 
an  order  from  the  train  master  as  follows : 
"^To  Engineers  88  and  86— Engines  88  and 
60:  Conductor  Fisher  will  run  extra  from 
Kamela  to  La  Grande. "  Soon  after  this  order 
was  received  the  two  engines  named  were 
coupled  to  a  caboose,  and  started  from 
Knniela  to  La  Grande.  Hooker  was  the 
engineer  of  83,  the  forward  engine,  and  upon 
ii.  the  plaintiff  rode.  In  the  caboose  was  the 
road  master,  with  several  shovelers.  When 
rear  a  place  called  Stumptown,  some  four- 
teen miles  from  Eamela,  the  train  ran  into 
a  slide  of  snow  and  gravel,  and  engine  88 
was  thrown  from  the  track  into  the  Grande 
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Ronde  river.  Both  the  plaintiff  and  Hooker, 
the  engineer,  went  down  with  it  into  the 
river,  and  the  plaintiff  was  so  injured  that 
subsequently  his  leg  had  to  be  amputated. 
At  the  point  where  Sie  accident  occurred  the 
roadbed  is  cut  into  the  side  of  a  hill,  and 
the  road  forms  a  curvature,  so  that  the  place 
where  the  slide  obstructed  the  track  could 
be  seen  some  two  or  three  hundred  Tarda, 
but  not  so  definitely  aa  to  determine  whether 
it  was  a  slide  or  a  drift.  The  snowplow  had 
been  through  on  the  track  the  day  before, 
and  the  plaintiff  and  engineer  had  a  right  to 
suppose  that  the  track  was  free  from  obstruc- 
tions. There  were  several  light  drifts  of 
snow  blown  on  the  track  at  places,  but  none 
of  them  were  very  deep,  and  were  of  light 
soft  snow.  The  engine  was  not  equipped 
with  a  regular  snowplow,  but  it  had  a 
sheet- iron  protection  on  the  pilot  to  clear  the 
drifts  of  snow  from  the  track.  The  day  was 
fair  and  bright.  When  the  engine  would 
run  into  these  snowdrifts,  the  engineer  would 
shut  the  cab  windows,  as  it  would  cause  the 
snow  to  fly  in  all  directions,  and  cover  the 
windows  so  as  to  obstruct  the  view  for  a 
moment ;  but  as  soon  as  the  drift  was  passed 
the  side  window  would  be  opened,  from 
which  a  lookout  could  be  kept.  The  win* 
dow  was  open  when  the  engine  passed  the 
sectionmen  at  the  crossing.  It  was  closed 
in  passing  a  snowdriQ;  just  before  the  en- 
gine struck  the  slide,  but  owing  to  the  cur* 
vature  of  the  road,  if  the  window  had  been 
open  at  the  time,  it  is  doubtful  if  the  result 
would  have  been  different,  as  it  was  not  pos* 
sible  for  them  to  distinguish  that  it  was  a 
slide  until  the  engine  got  close  to  it.  Car- 
leston  testified  that  he  and  Chamberlain  saw 
this  slide,  and  reported  it  to  the  section  fore* 
man  on  the  evening  before ;  that  when  he 
saw  it  he  could  see  that  it  was  a  slide,  and 
not  a  drift ;  that  the  rest  of  the  track  was 
good,  and  that  he  did  not  find  anything  on 
the  track  except  the  slide.  Chamberlain 
testified  that  he,  too,  saw  it  the  evenini;  be- 
fore ;  that  he  could  see  where  two  or  three 
slides  had  come  from  two  or  three  hundred 
feet  up  the  mountain,  and  could  see  that  they 
had  made  a  slide  across  the  track,  and  not  a 
drift  of  snow ;  and  that  he  reported  it  that 
evening  at  Hilgard  to  the  section  foremaOi 
There  is  a  difference  between  a  slide  and  a 
drift,  and  the  testimony  of  these  two  wit* 
nesses,  as  well  as  others,  seem  to  take  it  for 
granted  that  a  slide  is  daneerous. 

Slides  come  from  the  sides  of  mountains, 
and  are  usually  mingled  snow  and  eravel  and 
rock,  and  necessarily  a  dangerous  obstruction 
on  a  track.  These  two  witnesses  had  been 
sent  out  by  the  section  foreman,  Lee,  as  track 
walkers,  to  examine  the  track ;  **  to  go  over 
it,  and  see  what  condition  it  was  in ;"  and 
to  report  the  condition  of  the  track  to  him. 
This  they  did;  vet  this  section  foreman, 
with  this  knowledge  of  the  condition  of  the 
track,  utterly  neglected  to  investigate  the 
matter  himself  or  to  give  warning  of  the 
condition  of  the  track  at  the  place  of  this 
slide.  The  foreman  was  at  a  telegraph  sta* 
tion,  but  not  even  a  message  was  sent  to  the 
road  master  or  train  dispatcher.  Neither  the 
plaintiff  nor  the  engineer  knew  of  the  loca- 
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tion  of  the  slide.  The  blockade  was  east  of 
that  point,  and,  when  they  received  orders 
to  ''run  extra"  to  La  Qiunde,  they  had  rea- 
son, on  this  account,  to  rely  on  a  safe  track, 
as  well  as  to  suppose  that  the  road  was  open 
and  in  running  order,  from  the  fact  that  the 
snowplow  had  gone  over  the  track  to  La 
Granae  the  day  previous.  Madden,  the  road 
master,  whose  duty  included  superintending 
section  men  and  Keeping  obstructions  from 
the  track,  testifies  that  he  had  no  reason  to 
believe  that  any  slide  would  be  encountered 
at  that  point.  Nor  is  this  all.  When  the 
train  passed  the  foreman  on  the  road,  at  a 
crossing  only  a  short  distance  from  the  place 
where  It  struck  the  slide  and  fell  over  into 
the  river,  he  neither  gave  those  in  charge  of 
it  any  warning,  nor  put  up  any  signals  to 
warn  them  of  the  danger.  The  testimonv 
indicates  that,  at  the  time  the  engine  struck 
the  slide,  it  was  being  run  at  the  rate  of 
fourteen  or  fifteen  miles  an  hour.  Hooker, 
the  engineer,  testified  that  the  engine  was 
running  at  the  rate  of  fifteen  miles  an  hour 
when  it  struck  the  slide.  That  he  had  been 
an  engineer  seventeen  years.  Then  he  was 
asked:  ''Is  that  the  fastest  rate  of  speed? 
Anawer.  No,  sir;  it  is  not.  Q,  How  fast 
can  an  engine  be  safely  operated  on  a  track 
in  the  condition  that  was  in  between  Eamela 
and  the  place  where  the  accident  occurred? 
(Defendant  obiected,  and  objection  over- 
ruled.) A,  Twenty  miles  an  hour.  Q, 
What  was  the  condition  of  the  track  up  to 
that  point,  as  you  found  it  in  making  that 
run?  A,  Very  good,  so  far  as  the  track  was 
concerned.  I  could  not  say  anything  about 
it ;  there  was  some  snow  on  the  track.  Q. 
Did  you  meet  with  any  obstructions  or  slides? 
A.  No,  sir;  not  to  amount  to  anything. 
There  were  no  slides  of  any  kind ;  there  were 
some  little  drifts  of  snow  across  the  track." 
A  like  objection  was  raised  to  the  testimony 
of  the  plaintiff  when  recalled,  as  follows: 
**  Q.  From  your  experience  as  a  railroad  man 
and  your  knowledge  of  the  railroad  track  as 
it  existed  between  Kamela  and  the  place  of 
accident,  state  whether  or  not  the  rate  of 
fifteen  miles  an  hour  is  a  dangerous  rate  of 
speed.  (Objection  to  answer  overruled.) 
A.  No;  I  would  not  consider  it  so.  Q. 
How  fast  can  trains,  such  as  this  was,  and 
under  the  circumstances  under  which  this 
train  was  running  there  at  that  place,  run 
with  safety  in  your  opinion?  (Same  objec- 
tion. )  ^.  A  train  might  run  with  perfect 
safety  along  that  point  of  track  anywhere 
from  twenty  to  twenty-five  miles  an  hour.'' 
The  objection  to  this  testimony  is  that  the 
opinions  of  Hooker  and  Fisher  were  not  nec- 
essary to  aid  the  jury  in  determining  whether 
the  rate  of  speed  was  safe ;  that  the  question 
presented  by  the  case  was  not  one  requiring 
any  expert  knowledge.  The  general  rule 
undoubtedly  is  that  witnesses  must  ordinar- 
ily state  facts  and  not  give  their  opinions. 
Our  Code  provides  that  evidence  may  be 
given  on  the  trial  of  the  opinion  of  a  wit- 
ness on  a  question  of  science,  art,  or  trade, 
when  he  is  skilled  therein.  Hill's  Code, 
$  706.  When  the  matter  under  consideration 
is  of  that  character  that  any  one  of  ordinary 
intelligence,  without  any  peculiar  habits  or 
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course  of  study,  is  able  to  form  a  correct 
opinion,  it  is  manifest  that  the  opinion  of 
an  expert  is  inadmissible.  In  such  case,  his 
opinion  could  not  operate  to  aid  the  jury, 
but  would  only  serve  to  anticipate  and  usurp 
their  dutv;  nor  will  it  render  such  opinions 
admissible  as  evidence  because  the  witness 
may  be  able  to  reason  more  logically,  or  to 
form  a  better  opinion,  than  the  jury.  Mr. 
Rogers  savs:  **Tlie  testimony  of  experts  is 
inadmissible  upon  a  subject  which,  with  the 
same  knowledge  of  facts,  the  opinion  of  any 
one  9lse  would  have  as  much  weight.  It  is 
only  admissible  when  the  facts  to  be  deter- 
mined are  obscure,  and  can  only  be  made 
clear  by  and  through  the  opinions  of  persons 
skilled  in  relation  to  the  subject-matter  of 
inquiry."  Rogers,  Expert  Testimony,  p.  14. 
When  the  nature  of  a  question  is  such  that 
a  man  of  ordinary  intelligence  and  experience 
is  incapable  of  drawing  correct  conclusions 
from  the  facts  in  evidence  without  the  as- 
sistance of  some  one  who  has  special  skill  or 
knowledge  on  the  subject,  the  opinion  of  an 
expert  is  desirable  and  competent  evidence. 
Ohi^  Justice  Shaw  said :  **  It  is  not  because 
a  man  has  a  reputation  of  superior  sagacity 
and  judgment  and  power  of  reasoning  that 
his  testimony  is  admissible ;  if  so,  such  men 
ought  to  be  called  in  all  cases,  and  advise 
the  jury,  and  it  would  change  the  mode  of 
trial ;  but  it  is  because  a  man*s  professional 
pursuits  require  peculiar  skill  and  knowl- 
edge in  some  department  of  science  not 
common  to  men  in  general,  which  enables 
him  to  draw  an  inference,  when  men  of  com- 
mon experience,  after  all  the  facts  proved, 
would  be  left  in  the  dark."  New  England 
Qlan  Ch,  v.  LoveU,  7  Cush.  819.  It  was 
said  by  the  court  in  Taylor  v.  Monroe^  48 
Conn.  44,  that  *'the  test  of  the  admissibil- 
ity of  expert  testimony  is  not  whether  the 
subject-matter  is  common  or  uncommon,  or 
whether  many  or  few  have  knowledge  of  it, 
but  whether  the  witnesses  offered  have  any 
peculiar  knowledge  or  experience  not  com- 
mon to  the  world,  which  render  their  opin- 
ions, founded  thereon,  an  aid  to  the  jurors." 
The  rule  is  laid  down  and  illustrated  by 
cases  by  Mr.  Lawson,  that  **  mechanics,  ar- 
tisans, and  workmen  are  experts,  as  to  mat- 
ters of  technical  skill  in  their  trades,  and 
their  opinions  in  such  cases  are  admissible. " 
And  as  corollaries  or  subrules,  he  further 
states  *^that  nautical  men  are  experts  on  the 
question  of  care  in  marine  cases,"  and 
**  railroad  men  are  experts  as  to  railroad 
management."  I«awson,  Expert  &  Opinion 
Evidence,  p.  70.  The  competency  of  the 
evidence  objected  to  is  sought  to  bis  upheld 
upon  the  ground  that  no  particular  rate  of 
speed  can  be  assumed  to  be  dangerous  with- 
out proof ;  that  the  jurors  were  not  experi- 
enced railroad  men,  and  could  do  no  more 
than  guess  whether  it  was  safe  or  not  to  run 
the  train,  as  was  done  under  the  circum- 
stances; and  that  the  required  proof  could 
only  be  offered  by  the  testimony  of  those 
whose  experience  and  observation  have  given 
them  a  particular  knowledge  upon  the  sub- 
ject. There  may  be  no  doubt  that  the  con- 
ductor and  engineer  based  their  statements 
or  testimony   upon  their  observation   and 
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experience  as  railroad  men.  Under  the  cir- 
cumstauces,  it  was  tbeir  opinion,  in  the  Uf^ht 
of  their  experience  and  Isnowledge  as  railroad 
men  in  the  operation  of  trains,  that  the  rate 
of  speed  at  which  the  train  was  running  was 
not  excessive  or  dangerous ;  that  its  rate  of 
speed,  under  existing  conditions,  mi^ht  have 
been  increased  with  safety.  But  it  is  where 
matters  of  technical  skill  or  scientific  knowl- 
edge are  involved  that  the  opinions  of  me- 
chanics and  artisans  are  admissible.  While 
it  Is  true  that  what  is  or  is  not  dangerous  is 
sometimes  a  question  that  can  only  be  prop- 
erly answered  by  experts,  as  some  of  the 
cases  indicate,  {Oross  v.  Lake  Shore  db  M,  3. 
R.  Co.  60  Mich.  863,  14  West.  Rep.  181; 
Chicago,  B,  <ib  Q,  B,  Oo.  v.  Gregory,  68  111. 
272 ;  Huizega  v.  Cutler  <£  8.  Lumber  Co,  51 
Mich.  272 ;  Chicago  db  A.  B.  Co,  v.  Shannon^ 
43  111.  838;  Bridger  v.  AaheviUe  cfc  8.  B.  Go. 
25  S.  C.  24,)  yet  none  of  them  are  cases  like 
the  present.  The  opinion  asked  here  goes  to 
the  merits.  It  seems  to  us  upon  the  ficts  as 
disclosed  by  the  record  the  jury  were  com- 
petent to  form  an  opinion,  or  draw  the  proper 
conclusion  from  the  facts,  without  the  opin- 
ion of  the  witnesses  upon  the  subject,  it  is 
not  material  that  the  evidence  would  not 
justify  the  construction  put  upon  it  by  the 
defendant,  or  that  the  witnesses  understood 
it  differently,  as  its  competency  depends 
upon  a  state  of  facts  involving  technical 
skill  or  knowledge,  which  the  facts  in  ques- 
tion did  not  present  for  consideration.  The 
defendant  contended  that  the  running  of  the 
train  at  tho  rate  of  15  miles  an  hour  without 
keeping  any  lookout,  under  the  conditions 
presented  by  the  evidence,  was  danger- 
ous, and  ne^li^ence  in  the  plaintiff  contrib- 
uting to  his  injury,  while  the  witnesses 
expressed  the  opinions  that  the  rate  of  speed, 
under  the  circumstances,  was  not  excessive 
or  dangerous,  and  that  it  might  have  been 
increased  without  liability  to  accident:  yet 
the  opinion  being  such  as  touched  the  mer- 
its, and  upon  a  subject-matter  that  involved 
no  technical  skill  or  knowledge,  and  which 
the  jurv  were  competent  to  decide,  we 
think  the  opinions  of  these  witnesses  as 
evidence  were  inadmissible,  and  that  it 
would  have  been  more  consonant  with  the 
rules  of  evidence  to  reject  it.  But  the  ques- 
tion arises  whether,  upon  the  facts,  the  jury 
could  have  formed  any  other  opinion,  or 
reached  anv  different  conclusion,  from  that 
expressed  by  these  witnesses;  for,  if  they 
could  not,  the  error  could  affect  no  substan- 
tial right  of  the  defendant,  and  was  not  re- 
versible error.  The  contention  of  the  de- 
fendant was  that  the  evidence  tended  to 
establish  the  defense  pleaded ;  that  the  plain- 
tiff was  employed  upon  a  work  train,  and 
went  out  with  it  upon  a  track  known  to  be 
obstructed  for  the  purpose  of  removing  such 
obstructions ;  that  with  such  knowledge,  and 
upon  a  road  thus  obstructed,  he  permitted 
the  train  to  be  run  at  an  excessive  rate  of 
speed,  without  keeping  any  lookout,  and 
when  the  snow  was  plastered  over  the  win- 
dows so  that  neither  he  nor  the  engineer 
could  see  ahead;  that  under  these  circum- 
stances, and  in  violation  of  the  rules  of  the 
defendant  as  to  the  rate  of    speed   to  be 
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used  in  such  case,  and  in  violation  of  their 
dutv,  they  recklessly  ran  the  train  into  the- 
slicfe,  and  caused  the  accident.  If  this  were- 
a  proper  construction  of  the  facts,  or  if  upon 
any  such  state  of  facts  the  opinion  of  these 
witnesses  had  been  based,  we  should  feel  no- 
hesitation  in  declaring  such  evidence  not 
onl^  inadmissible,  but  such  <^rror  as  would 
entitle  the  appellant  to  a  new  trial.  The 
telegraphic  order  received  by  the  plaintiff 
was  not  to  "work,"  but  to  "run  exira ;"  that 
is  to  say,  that  the  orders  which  he  and  the 
engineers  received  show  that  they  were  led 
to  believe  that  they  had  a  clear  track  from 
Eamela  to  La  Grande  as  an  ** extra,"  and  not 
that  they  were  to  **work"   between    those 

Koints.  If  those  in  charge  of  the  train  had 
een  instructed  to  clear  the  track  of  ob- 
structions, or  do  other  work,  on  the  way  te 
La  Grande  their  orders  would  have  been  in 
an  entirely  different  form,  as  the  rules  dis- 
close which  are  made  a  part  of  the  so-called 
bill  of  exceptions.  A  rotary  snowplow  had 
gone  through  over  the  track  the  day  before 
to  La  Grande,  and  the  road  master  and  other 
ofilcers  supposed  and  thought  the  road  was 
open  to  La  Grande  from  Kamela,  where 
Fisher  and  his  train  were,  and  where  the  road 
master  was  with  a  gang  of  shovelers  in  a 
caboose.  It  was  between  La  Grande  and 
Huntin^n  that  the  road  was  blockaded,  and 
the  rotary  plow,  in  clearing  it,  broke,  so- 
that  the  road  master,  Madden,  was  tele* 
graphed  for  from  La  Grande  to  bring  his- 
shovelers  to  that  place.  Fisher,  as  conduct- 
or, and  the  engineers  then  received  from  the 
train  dispatcher  their  running  orders  to  La 
Grande,  in  the  course  of  which  journey  the 
accident  occurred  as  already  detailed.  But 
it  is  plain  from  the  telegraphic  correspond- 
ence between  the  road  master  and  the  train 
dispatcher  that  there  was  no  blockade  or  ob- 
struction thought  of  between  Eamela  and  La 
Grande,  and,  in  view  of  the  other  facta 
already  stated,  the  plaintiff  had  no  reason 
to  suppose  tiiat  he  was  on  a  working  train 
for  the  purpose  of  aiding  in  removing  ob- 
structions from  the  track,  or  that  the  track 
was  obstructed,  or  that  he  was  performing 
other  than  his  customary  duty  as  freight  con- 
ductor in  the  run  from  Eamela  towards  La 
Grande.  Nor  was  the  train  run  without  any 
lookout,  or  the  cab  windows  so  covered  with 
snow  or  kept  closed  so  that  the^  could  not 
see  out.  It  was  only  when  passing  through 
the  drifts  of  snow  that  the  windows  were 
closed,  and  then  onl^  for  an  instant,  as  haa 
been  already  sufficiently  explained.  The 
track  was  not  out  of  order,  or  in  any  condi- 
tion of  obstruction,  except  at  the  slide^ 
which  had  been  reported  by  the  track  walk* 
ers  to  the  section  foreman.  The  track  walk* 
ers  did  not  report  the  drifts  of  snow  between 
the  slide  and  Hilgard,  for  they  did  not  con- 
sider them  of  sufficient  importance,  but  thej 
did  report  the  slide  as  coming  from  the 
mountain,  showing  that  they  did  consider  it 
as  something  that  merited  more  than  ordinary 
consideration,  and  the  foreman  must  have  so 
understood  it.  Nor  in  the  run,  until  the  en- 
gine struck  the  slide,  did  they  meet  with 
any  obstruction  upon  the  track;  showing 
again  that  the  track  walkers  had  reported 
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truly  the  only  obstruction  on  tUe  track  which 
required  to  be  attended  to  before  a  train 
should  be  started  without  notifying  its  offi- 
cers of  its  condition.  Under  these  conditions 
and  circumstances,  there  is  no  rule  of  the 
defendant  company  that  the  running  of  a 
train  at  the  rate  of  fifteen  miles  an  hour  is 
excessive  or  reckless.  On  the  contrary,  it  is 
permissible,  and  even  a  greater  rate  of  speed. 
Madden,  the  road  master,  the  only  one  of 
the  defendant's  witnesses  upon  the  train,  or 
who  knew  anything  about  it,  expressly  says 
that  he  did  not  consider  it  dangerous  to  run 
at  the  rate  of  speed  at  which  Uie  train  was 
going,  under  the  circumst4inces ;  that  he  had 
no  reason  to  expect  that  the  train  would  run 
into  a  slide,  or  that  there  was  such  an  ob- 
struction upon  the  track ;  that  he  did  not  us- 
ually interfere  in  any  way,  as  he  calculated 
that  the  men  running  the  train  had  common 
sense,  but  that  he  would  have  interfered  if 
he  thou^rht  there  was  any  need  of  it.  So 
Uiat,  in  view  of  the  whole  record,  the  opin- 
ion expressed,  that  the  rate  of  speed  at  which 
the  train  was  running  when  it  struck  the 
slide  was  not  excessive  or  dangerous,  is  cor- 
rect, and  beyond  dispute,  upon  the  facts,  and 
only  suctk  a  conclusion  as  the  jury  must  have 
drawn  from  the  facts.  80  far  as  the  verdict 
is  concerned,  then,  it  could  not  have  been 
different  if  the  exjpert  evidence  had  not  been 
admitted. 

There  is  but  one  other  point  we  deem  it 
necessary  to  consider.  It  is  in  relation  to  an 
instruction  given,  which,  it  is  claimed,  as- 
sumes, without  qualification,  that  trackmen 
and  the  plaintiff  were  not  fellow  servants. 
That  trainmen  and  sectionmen  may  be,  and 
frequently  are,  fellow  servants  is  not  dis- 

fiuted,  and  no  authorities  need  to  be  cited, 
n  WeUman  v.  Oregon  S.  L,  d  U.  N.  R. 
Co,,  21  Or.  630,  which  involved  substantial- 
ly the  same  pleadings  and  issues,  Wellman 
being  on  the  same  train  as  fireman,  and 
who  was  killed  by  the  same  accident,  it 
was  sajd  by  this  court:  "To  avoid  miscon- 
ception, a  single  observation  in  relation  to 
instruction  number  seven  seems*  to  be  neces- 
sary. It  is  as  to  the  effect  to  be  given  to 
the  knowledge  acquired  by  the  trackmen 
or  section  master  on  the  15th  of  January, — 
the  day  before  the  accident.  There  is  evi- 
dence tending  to  show  that  these  persons  saw 
the  slide  that  caused  the  injury  on  that  day, 
and  communicated  the  fact  to  the  section 
foreman  the  same  evening.  If  such  was 
the  fact,  he  was  bound  to  communicate  the 
information  to  those  in  charge  of  the  train 
which  was  to  pass  over  the  road,  and  the 
failure  to  do  so  would  subject  the  defendant 
to  liability,  independent  of  anything  that 
has  already  been  said."  This  was  based  on 
the  theory  that  sectionmen,  when  engaged 
in  the  performance  of  some  duty  which  the 
master  owes  to  the  servant,  or  is  bound  to 
perform,  are  vice-principals.  It  is  sought 
to  avoid  the  effect  of  such  conclusion  in  the 
present  case  by  claiming  that  the  evidence 
shows  that  the  plaintiff  wan  employed  on  a 
work  trnin  at  the  time  of  his  injury,  that 
^'ent  out  for  the  express  purpose  of  remov- 
ing obstructions  upon  the  track  between 
Kamela  and  La  Grande ;  that  he  took  charge 
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of  such  train  with  full  knowledge  that  the 
road  was  obstructed  or  blockaded,  for  the 
purpose  of  finding,  and  to  aid  in  removing, 
such  obstructions;  and  hence  the  defendant 
claims  that  it  was  not  its  duty  to  notify  or 
inform  the  plaintiff  that  the  track  was  ob- 
structed, nor  to  remove  any  obstruction 
upon  the  track  before  the  plaintiff's  train 
sliould  reach  them,  as  this  was  the  identical 
work  that  he  was  going  out  to  do.  Upon 
til  is  assumption  of  the  facts,  the  defendant 
claims  that  liability  to  injury  from  ob- 
structions upon  the  track  was  incident  to  the 
plaintiff's  contract  of  employment,  and  a 
risk  he  voluntarily  assumed.  In  support 
of  this  contention,  it  cites  and  relies  upon 
the  case  of  Ga/i'Uan  v.  Oregon  8,  L.  &  U.  N, 
B,  Qo.j  21  Or.  454.  This  case  has  no  ap- 
plication to  the  facts  involved  in  the  present 
case.  There  it  was  held  that  a  servant  en- 
gaged in  repairing  a  railroad  track,  already 
known  to  him  to  be  in  a  dilapidateid  condi- 
tion, assumes  as  part  of  his  contract  of  em- 
ployment the  risks  incident  thereto,  among 
which  is  the  dilapidated  condition  of  the 
track ;  but  the  court  expressly  declared  that 
the  servant  does  not  assume  the  increased 
risk  arising  from  neglect  of  the  railway 
company — unknown  to  him,  or  not  ascer- 
tainable by  ordinary  diligence — to  use  proper 
care  to  learn  the  condition  of  the  track,  and 
to  prevent  accident  to  its  servants.  Bean, 
c7.,  says:  "The  fact  that  the  track  was 
known  to  be  in  a  dilapidated  condition,  and 
out  of  repair,  did  not  relieve  the  master  from 
the  discharge  of  his  duty  in  the  premises. 
The  deceased  could  still  exact  from  it  the 
exercise  of  such  care  and  vigilance,  and  re- 
quire it  to  take  such  precautionary  measures 
to  prevent  accidents,  as  the  exigencies  of  the 
case,  having  due  regard  to  the  safety  of  its 
servants,  would  suggest  to  prudent  and  cau- 
tious men,  experienced  in  that  particular 
branch  of  business."  Within  tbe  principle 
declared  in  this  case,  it  would  hardly  seem 
doubtful,  if  the  facts  be  assumed  to  exist  as 
claimed  by  the  defendant, — that  the  plaintiff 
was  going  out  in  charge  of  a  train  to  find 
and  remove  obstructions  upon  the  tra(;k  be- 
tween Kamela  and  La  Grande, — that  the 
master,  in  the  exercise  of  ordinary  care, 
would  not  have  been  bound  to  notify  the 
plaintiff  of  the  existence  and  location  of 
this  slide  obstructing  its  track.  The  section 
foreman,  whose  business  it  was  to  inspect 
the  track  and  keep  proper  watch  and  over- 
sight over  it,  haa,  in  the  performance  of 
that  duty  of  the  master  delegated  to  him, 
sent  out  two  track  walkers  the  night  before 
the  accident  to  ascertain  the  condition  of  the 
track,  and  thev  had  reported  to  him  that 
there  was  a  slide  obstructing  the  track.  The 
section  foreman  knew,  therefore,  of  the  ex- 
istence and  location  of  the  slide  the  evening 
before  the  train  started,  and  had  tlie  nuNiiis 
by  telegraph  to  communicate  that  importnnt 
fact  to  the  train  dispatcher  or  he  c/)n1(i  him- 
self have  notified  the  plaintiff  or  warned  him 
in  various  wa^'S,  and  thus  avoided  any  li- 
ability to  accident  on  account  of  such  slide. 
As  the  foreman  stands  for  the  master  in  surh 
case,  it  would  seem  to  t>e  a  plain  dictate  of 
duty  for  the  master,  with  due  regard  for  the 
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safety  of  its  servants,  and  in  the  exercise  of 
that  care  and  vigilance  which  the  exigency 
of  the  situation  required,  to  have  notified 
the  plaintiff  of  the  existence  and  location  of 
the  slide,  and  thereby  avoided  liability  to 
accident.  If  the  exercise  of  ordinary  care 
required  the  master  to  take  some  such  pre- 
cautionary measures  to  prevent  such  an  ac- 
cident to  its  servant,  the  plaintiff  did  not 
assume  the  risk  of  such  slide.  As  Bean, 
J.,  said  in  Carlaon  v.  Oregon  3.  L.  A  U. 
Jf.  B,  Co,,  supra,  in  speaking  of  the  risks 
of  the  servant:  "But  if  it  were  increased 
by  the  neglect  of  the  master  to  use  proper 
care  before  the  storm  to  keep  the  bridfi^e  in 
repair,  or  to  ascertain  the  condition  oi  the 
track  or  bridge  after  the  storm,  or  to  take 
such  due  and  proper  precautionary  measures 
to  prevent  accidents  to  its  employes  as  the 
exigency  of  the  situation  mieht  require,  he 
did  not  assume  such  risks."  But  we  are  not 
compelled  to  rely  upon  this  aspect  of  the 
case ;  it  is  only  suggested  to  show  its  char- 
acter, and  the  difliculty  of  giving  it  any  so- 
lution consistent  with  the  exercise  of  care  in 
the  premises.  The  case  here,  upon  its  facts,  is 
whol  ly  different.  As  they  have  already  been 
detailed,  it  is  unnecessary  to  repeat  them,  but 
it  will  be  enough  to  summarize  some  of  them, 
to  show  the  inapplicability  of  the  theory  of 
the  defense  to  tnem.  The  plaintiff  was  not 
on  a  work  train  sent  out  to  clear  obstructions 
from  the  track  between  Kamela  and  La 
Grande ;  nor  did  he  take  charge  of  the  train 
with  any  notice  or  knowledge  that  his  duties 
involvea  such  work,  or  other  than  his  cus- 
tomarv  duty  in  running  the  train  between 
Eamela  ana  La  Grande.  For  various  reasons, 
he  had  a  right  to  suppose  that  the  track  was 
clear  or  free  from  obstructions,  except  light 
snow  blown  into  drifts,  and  that  the  block- 
aded track  was  between  Huntington  and  La 
Grande.  The  shovel ers  were  beine  carried 
to  La  Grande.  The  road  master  in  charge 
of  them  says  he  had  no  reason  to  expect  that 
they  would  run  into  a  slide,  or  that  tney  were 
running  at  a  dangerous  rate  of  speed.  Upon 
this  state  of  facts,  the  risks  incident  to  a 
track,  known  to  be  obstructed  with  slides 
of  snow  and  earth,  as  constituting  a  part  of 
the  contract  of  one  accepting  service  upon 
it,  can  have  no  application.  In  accepting 
this  einployment,  and  running  the  train  be- 
tween Kamela  and  La  Grande,  the  plaintiff 
did  not  assume,  as  a  part  of  his  contract,  the 
risks  arising  from  a  track  obstructed  with 
slides  of  snow  and  earth.  Nor  did  the  plain- 
tiff know  that  the  track  was  obstructed  by 


a  slide,  but  the  defendant,  tSuouefa  its  fore- 
man, knew  of  its  existence  ana  location. 
But,  to  avoid  the  effect  of  this,  it  is  said  that 
the  track  walkers  did  not  report  it  as  **dan- 

gerous ;"  hence  it  is  argued  tiiat  tiie  foreman 
ad  no  knowledge  that  any  dangerous  ob- 
structions to  the  passage  of  trains  were  to 
be  found  upon  the  track  anywhere  along  this 
section.  But  they  did  report  it  as  a  slide, 
coming  from  the  mountain,  and  the  difference 
between  a  slide  and  a  drift  has  been  suffi- 
ciently adverted  to  as  showing  the  dan- 
ger of  the  former  when  it  obstructs  the  tracks 
They  did  not  report  the  snowdrifts  across 
the  track,  but  they  did  the  slide  tiiat  had 
come  down  the  mountain  and  obstructed  the 
track,  and  as  indicating  that  they  understood 
the  difference ;  and  the  duty  of  the  foreman, 
when  the  slide  was  reported,  to  give  notice 
of  its  existence  and  location,  at  least,  the 
result  verified.  The  train  experienced  no 
difficulty  in  coming  through  the  snowdrifts, 
but  went  to  destruction  when  it  encountered 
the  slide.  It  was  clearly  the  duty  of  the 
foreman  to  have  communicated  the  informa- 
tion he  received  of  the  existence  of  this  slide 
obstructing  the  track  to  those  in  charge  of 
the  train,  and  the  failure  to  do  so  was  neg- 
ligence for  which  the  defendant  is  liable. 
We  do  not  deem  it  necessary  to  pursue  the 
record  further.  We  have  examined  it  fully 
and  carefully,  and  we  do  not  think,  upon 
the  entire  record,  that  any  substantial  right 
of  the  defendant  has  been  ignored  or  prej- 
udiced; and,  though  there  may  have  been 
a  mere  technical  error  in  the  admission  of 
the  expert  evidence,  yet  it  is  not  possible  to 
see,  upon  this  rev:onl,  how  the  verdict  could 
have  been  different  if  such  evidence  had  not 
been  admitted.  The  bill  of  exceptions,  so 
called,  in  this  case  contains  the  entire  evi- 
dence, oral  and  documentary,  all  the  instruc- 
tions pro  and  eon. .  and  in  fact  is  a  transcript 
of  the  whole  proceedings  as  extended  from 
the  shorthand  report  of  the  trial.  Necessar- 
ily, such  a  bill  of  exception  is  filed- with 
much  superfluous  and  irrelevant  matter,  im- 
posing needless  expense  on  the  parties,  and 
much  increased  labor  upon  us.  As  the  judg- 
ment was  larffe,  we  have  felt  bound  to  ex- 
amine the  evidence  carefully,  so  as  to  ascer- 
tain the  facts  involved  upon  which  error  is 
predicated,  and  then  apply  the  law.  This 
we  have  done,  with  the  above  result,  in  the 
hope  that  hereafter  the  bill  of  exceptions 
will  contain  no  matter  not  essential  to  ex- 
press the  exceptions. 
The  judgment  is  c^fflrmsi. 
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GILKER80N-SL0SS  COMMISSION   CO., 
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V, 

Lena  SALINGER. 

( Ark. ) 

A  married  wonuui  eannot  become  ber 


hosband'e  partner  in  a  mercantile 

business  by  virtue  of  a  oonstitutiooal  ri«bt  to 
hold  separate  property  and  of  statutory  provis- 
ions authorlaEiog  her  to  transfer  ber  separate 
personal  property  and  carry  on  any  trade  or 
busiaen. 

CJnne  4. 18BSJ 


moxm,— Partnership  between  husband  and  wife  in 

business. 

The  power  of  a  married  woman  to  beooma  apart- 
16  L.  R.  A. 


ner  of  her  husband  in  business  was  plainly  denied 
her  at  common  law  and  can  exist  only  nnder  en- 
abling statutes.   No  authorities  are  needed  for  tUi 


k 


See  also  16  L.  R.  A.  530;  18  L.  R.  A.  512,  515;  41  L.  R.  A.  362. 
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APPEAL  by  plaintiff  from  a  Judgment  of 
the  Circuit  Court  for  Monroe  County  in 
favor  of  defendant  in  an  action  brought  to  re- 
cover from  defendant,  a  widow,  a  deot  which 
had  been  contracted  by  herself  and  her  hus- 
band while  in  partnership  in  a  mercantile  bus- 
iness.   Affirmed. 

The  facts  are  stated  in  the  opinion. 

MesfTB,  Ewan  &  Thomaas  and  W.  S. 
V cCain,  for  appellant: 

The  Legislature  of  Arkansas,  In  1878,  en- 
acted that  any  married  woman  might  '*  cany 
on  any  trade  or  business/'  and  that  she  might 
"  sue  or  be  sued  on  account  of  said  business." 

Digest.  4625. 

In  Tri^r  v.  Stover,  80  Ark.  727,  it  was  con- 
tended that  this  statute  allowed  her  to  sue  and 
be  sued  only  in  equity,  but  the  court  held  this 
contention  to  be  too  narrow. 

AUboti  V.  Jaekean,  48  Ark.  212,  ruled  that 
the  right  to  contract  the  relation  of  partner 
was  implied  in  the  power  to  '*  carry  on  bmd- 
iie«s." 

In  New  York,  under  a  statute  not  unlike  our 
bwn,the  court  of  appeals  has  recently  settled  thjs 
question  in  favor  of  the  right  of  husband  and 
wj'fe  to  form  a  partnership. 

See  Suau  y.Qaffe,  9  L.  R  A.  698,  122  N. 
y .  808.    See  also  lU  Kinkead,  8  Biss.  405. 

In  Krauekop  v.  8h<mU,  61  Wis.  204,  the  Su- 
preme Court  of  Wisconsin  held  that  the  hus- 
Dand  and  wife  were  Jointly  liable  for  supplies 
furnished  to  the  farm  which  they  ownea  and 
operated  Jointly. 

A  partnership  is  little  else  than  a  contract  of 
mutual  agency. 


1  LIndley,  Partn.  •124,  210. 

In  JHap  V.  Hay,  9  Neb.  16,  81  Am.  Hep. 
899,  under  a  statute  in  the  identical  words  of 
our  own,  it  was  held  that  a  wife  might  sue  her 
husband  on  a  note  made  by  him  and  assigned 
to  her  by  the  payee. 

See  also  POlow  v.  SenUlle,  49  Ark.  480. 

After  this  court  had  held  that  the  wife  un- 
der our  statutes  might  contract  for  a  partner- 
ship it  was  invading  the  domain  of  legislation 
for  the  court  below  to  make  an  exception  as  to 
her  husband.  InHickeyY,  Thompeon^b^Axk. 
287,  this  court  was  asked  to  say  that  *'  carry- 
ing on  business"  did  not  include  farming. 
The  court,  however,  declined  to  make  an  ex- 
ception not  made  by  the  statute. 

Meearg,  W.  F.  Hill  and  W.  J.  Mayo»  for 
appellees: 

A  partnership  is  a  voluntary  contract  be- 
tween two  or  more  competent  persons  to  place 
their  money,  effects,  labor  and  skill,  or  some  or 
all  of  them,  in  lawful  commerce  or  business, 
with  the  UDderstanding  that  there  shall  be  a 
communion  of  the  profits  between  them. 

Anderson,  Law  Diet,  article,  Partnership. 

OThere  are  two  currents  of  authorities  in  this 
country  in  reference  to  the  capacity  of  married 
women  to  make  contracts— the  one  liberal  and 
the  other  conservative, 

StiUtoeU  V.  Adame,  29  Ark.  846. 

Some  few  of  the  courts  of  the  states  have 
held  that  the  ordinary  enabling  statutes  au- 
thorize contracts  between  husband  and  wife. 

9  Am.  &  Eng.  Encyclop.  Law,  794. 

But  it  wilt  be  found  that  the  great  weight  of 
authorities  is  the  other  way. 


proposition,  butltiB  involved,  among  other  oases, 
In  Gbatterton  v.  Young,  2  Teao.  Ch.  768;  Brown  v. 
Je vett,  18  N.  H.  280;  Mayer  v.  Soyster,  80  Md.  408. 

So  in  the  absence  of  statutory  authority  to  be- 
come a  partner  of  her  husband,  a  married  woman 
cannot  be  charged  as  such  by  holding  heneif  out 
as  a  member  of  a  partnershii).  Montgomery  v. 
fiprankle,  81  Ind.  118. 

In  Florida  it  was  held  as  late  as  1887  that  a  mar- 
ried woman  had  no  contractual  capacity  and  there- 
fore could  not  enter  into  a  partnership  with  any 
one.    Be  Graum  v.  Jones,  28  Fla.  88. 

Under  the  Texas  statute  allowing  a  married 
woman  to  contract  for  the  benefit  of  her  separate 
property  and  for  famUy  necessaries,  she  cannot 
become  a  partner  in  business  with  her  husband,  or 
any  one  else.  Miller  v.  Marx,  65  Tex.  181;  Green  v. 
Ferguson,  62  Tex.  685;  Brown  v.  Chancellor,  61 
Tex.  487;  Cox  v.  MlUer,  64  Tex.  16;  Wallace  v.  Fin- 
berg,  46  Tex.  85. 

So  in  Ohio,  at  least  prior  to  the  Statute  of  1884,  a 
wife  had,  although  able  to  contract  for  the  benefit 
of  her  separate  estate,  had  no  power  to  become  her 
hiisband^s  partner.  Payne  v.  Thompson,  8  West. 
Bep.  153, 44  Ohio  St.  192. 

In  South  Carolina  a  married  woman  oannot  enter 
into  a  partnership  contract  with  her  husband  or 
become  estopped  from  denying  a  partnership  lia- 
bility, although  the  statutes  give  her  a  right  to 
contract  and  hold  separate  property  as  if  unmar- 
ried. Gwynn  v.  Gwynn,27  8.  C  525.  But  see  Ala- 
bama casee,  infra. 

The  right  to  a  separate  legal  estate  does  not  give 
a  married  woman  power  to  become  a  partner.  Ca- 
rey V.  Burras,20  W.  Va,  671. 

Authority  to  carry  on  trade  as  a  feme  eoU  does 
not  include  the  power  of  a  married  woman  to  be- 
come a  partner.   Bradstreet  v.  Baer,  41  Md.  19. 

And  the  power  to  own  separate  property  and 
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contract  in  relation  thereto  does  not  give  her  such 
power.    Howard  v.  Stephens,  62  Miss.  288. 

A  statute  which  merely  authorizes  a  married 
woman  to  hold  a  separate  estate  and  contract  in 
reference  to  it  as  if  she  were  unmarried  does  not 
authorise  her  to  enter  into  a  partnership  with  her 
husband.  Artman  v.  Ferguson,  2  L.  R.  A.  848,  73 
Mloh.  146:  Speier  v.  Opf er,  2  L.  B.  A.  846, 78  Mich. 
85;  Bas^tt  v.  Shepardson,  62  Mich.  8. 

The  power  to  enter  into  any  contract  with  refer- 
ence to  her  separate  estate  in  the  same  manner  as 
if  she  were  sole  and  to  carry  on  any  trade  or  busi- 
ness does  not  give  a  married  woman  the  right  to 
become  a  partner  of  her  husban  d.  Lord  v.  Parker, 
3  Allen,  127;  Plumer  v.  Lord,  7  AUen,  481;  fiowker 
V.  Bradford,  1  New  Eng.  Bep.  458,  140  Mass.  521; 
Haas  V.  Shaw,  01  Ind.  884. 46  Am.  Ebep.  607. 

The  strongest  of  aU  the  cases  against  a  wif  e*s 
power  to  become  a  partner  of  her  husband  is  the 
recent  case  of  Seattle  Board  of  Trade  v.  Hayden 
(Wash.)  May  U,  1802  (post,  — )•  in  which  the  court 
denies  that  power,  although  the  statutes  had  ex- 
pressly abolished  all  laws  which  impose  or  recog- 
nize civil  disabilities  upon  a  wife  and  give  her  the 
right  to  a  separate  estate  and  to  contract  and  in- 
cur liabilities  to  the  same  extent  and  in  the  same 
manner  as  if  she  were  unmarried. 

On  the  other  hand,  there  are  other  authorities 
which  interpret  the  Married  Women^  Statutes 
more  liberally. 

In  Re  Klnkead,  8  Biss.  405,  it  was  held  that  a  mar- 
ried woman,  under  a  statute  giving  her  a  right  to 
separate  property  and  to  contract  with  reference 
to  it,  could  enter  into  a  partnership  with  her  hus- 
band, but  this  decision  was  made  in  respect  to  the 
claim  of  an  individual  creditor  of  the  husband  to 
share  in  the  partnership  assets  with  creditors  of  a 
firm  consisting  of  husband  and  wife. 

In  Alabama  under  statutes  which  give  a  married 


Arkaksas  Supbsmb  Court. 


JUHIK 


Harris.  Contracts  of  Married  Women,  §  682. 

And  this  court,  in  the  cases  of  Cottntz  v. 
Markling,  SO  Ark.  17,  and  PiUow  v.  Wade,  81 
Ark.  678,  has  decided  thpt  coDtracts  between 
busbaDd  and  wife  are  yoid. 

These  decisions  are  based  on  the  unity  of 
husband  and  wife,  as  it  existed  at  common 
law;  and  if  this  doctrine  is  still  recognized  by 
the  court,  how  could  it  consistently  sustain  a 
contract  of  partnership  between  them? 

Robinson  v.  Eagle,  29  Ark.  207;  Abbott  v. 
Jackson,  43  Ark.  212;  Haas  y.  Shaw,  91  Ind. 
884,  46  Am.  Rep.  607;  Artman  v.  Ferguson,  2 
L.  R.  A.  a43,  78  Mich.  146.  16  Am.  St.  Rep. 
672;  Lord  y.  Parker,  8  Allen,  127;  Plumer 
V.  Lord,  6  Allen.  460;  Botoker  v.  Bradford, 
1  New  Eng.  Rep.  459,  140  Mass.  621 ;  Payne 
V.  Thompson,  8  West.  Rep.  168,  44  Ohio  St 
192;  Cox  V.  MiUer,  64  Tex.  16;  Mayer  v. 
Soyster,  80  Md.  402;  DeGraum  v.  Jonei,  28 
Fla.  88;  Carey  ▼.  Burrus,  20  W.  Va.  571 :  Speier 
V.  OpM,  2  L.  R.  A.  845.  78  Mich.  86;  Harris, 
Contracts  of  Married  Women,  g  618. 

Hug^heOf  J,,  delivered  the  opinion  of  the 
court: 

The  question  is  presented  by  a  demurrer, 
which  the  court  below  sustained  to  the  follow- 
ing complaint:  **Monroe  Circuit  Court.  Oil- 
kerson-J^oss  CommisHon  Company,  Plaintiff,  v. 
Lena  Salinger,  Defendant.  Amended  Com- 
plaint at  Law.  The  plaintiff,  Gilkerson  Sloss 
Commission  Company,  a  corporation  incorpo- 
rated under  the  laws  of  Missouri,  doing  busi- 
ness at  St.  Louis,  states  that  Louis  Salinger 


died  on  the  26th  day  of  Norember,  1890;  thai 
at  the  time  of  hia  death  and  for  five  yean  pre- 
vious thereto  the  defendant,  Lena  SaliDger, 
was  the  wife  of  said  Louis  Salinger;  that  for 
some  time  previous  to  January  20,  1888,  tba 
defendant  and  one  William  Hooker  were  part* 
ners  in  trade,  under  the  firm  name  of  William 
Hooker  &  Co.,  doing  a  general  mercantile  busi- 
ness at  Brinkley,  Ark.,  and  on  said  20tb  day 
of  January,  1838,  said  William  Hooker  sold 
and  transferred  all  his  right  and  interest  in  the 
property  and  assets  of  said  firm  of  William 
Hooker  &  Co.  to  said  Louis  Salinger,  and  there- 
by said  Louis  Salinger  and  the  defendant, 
IJena  Salinger,  became  jointly  interested  in  the 
ownership  of  said  partnership  property,  and 
said  Louis  and  Lena  then  and  there  agreed  to 
adopt  the  firm  name  and  style  of  L.  Salinger 
&  Co.,  and  to  carry  on  and  continue  said  mer- 
cantile business  as  partners  with  each  other, 
and  they  did  adopt  said  name  and  style  of  L. 
Salinger  &  Co.,  and  did,  pursuant  to  such 
partnership  agreement,  carry  oo  such  business 
from  the  said  20th  day  of  January,  1888,  until 
the  day  of  said  Louis  Salinger's  death,  to  wit, 
November  26,  1890,  and  while  such  partner- 
ship business  of  L.  Salinger  &  Co.  was  being 
carried  on,  to  wit,  during  the  year  1890,  the 
plaintiff  sold  and  delivered  to  L.  Salinger  &  Co. 
goods,  wares,  and  merchandise  to  the  amount  of 
11.260.86,  for  part  of  which  said  L.  Salinger  & 
Co.  executed  to  plaintiff  two  promissory  notes. 
An  itemized  statement  of  plaintiff's  account 
against  said  L.  Salinger  &  Co.,  including  the 
amount  of  said  notes,  together  with  the  notes. 


woman  the  right  to  her  earnings  and  to  a  separate 
estate,  and  permitting  her  to  oontraot  with  her 
husband  and  engage  in  trade  on  her  separate  ao- 
count,  she  may  become  estopped  from  denying  the 
existence  of  a  partnership  with  her  husband  as  to 
those  who  have  dealt  with  and  trusted  her  as  such, 
fichlaptwck  V.  Long,  00  Ala«  6SS5. 

In  Le  Grand  v.  EufaulaNat  Bank,  81  Ala.  U8, 
It  was  held  that  a  married  woman  engaging  In  bus- 
iness with  the  addition  of  **&  Co.**  to  her  name  was 
estopped  to  deny  that  she  was  a  partner  as  against 
those  who  dealt  with  her  on  the  faith  of  the  part- 
nership. 

In  Gleorgia  it  was  held  in  1880  that  a  married 
woman  was  liable  on  a  joint  lease  with  her  hus- 
tMuid  of  a  house  in  which  to  carry  on  a  hotel  busi- 
ness.   Sohofleld  V.  Jones,  85  Ga.  818. 

This  did  not  ezpresply  decide  that  a  partnership 
between  husband  and  wife  would  be  valid,  but 
that  the  wife  might  be  a  co-lessee  of  her  husband, 
and  the  case  Is  not  necessarily  in  conflict  with  those 
which  deny  the  right  of  husband  and  wife  to  be 
partners  in  business. 

The  same  may  be  said  of  the  Wisconsin  decision 
that  a  statute  allowing  contracts  to  be  made  and 
remedies  in  favor  of  and  against  a  married  woman 
**as  if  she  were  unmarried"  makes  her  liable  on  a 
purchase  of  property  to  be  used  by  them  in  carry- 
ing on  her  farm.    Krouskop  v.  Shontz.  61  Wis.  204. 

In  New  York  it  has  been  decided  by  the  court  of 
.appeals  (second  division),  that  a  married  woman 
may  become  liable  on  a  partnership  debt  as  a  part- 
ner of  her  husband  under  the  statute  giving  her 
authority  to  carry  on  any  trade  or  business  *'on  her 
sole  and  separate  account,**  Suau  v.  CkUfe,  9  L.  R. 
A.  603, 122  N.Y.  308. 

The  same  decision  had  been  made  by 'the  supreme 
court,  special  term,  in  Graff  v,  Kinney,  15  Abb.  N. 
C  a^.  Although  the  same  question  had  been  de- 
eided  the  other  way  by  a  special  term  decision  in 

16  L.  a  A. 


Eahrlee  v.  Bloomingdale,  14  Abb.  N.  0. 841,  and  by 
the  general  term  of  the  supreme  court  in  Kaufman 
y.  Schoeffel,  87  Hun,  140,  by  the  city  court  of  Brook- 
lyn in  Noel  V.  Kinney,  16  Abb.  N.  C.  408  (disposed 
of  in  the  court  of  appeals  on  other  groundsi,  by 
the  Kew  York  Common  Pleas  in  Jacquin  y.  Jaoquin 
16  Abb.  N.  C.  406,  note  (this  being  an  action  for  an 
accounting),  by  the  New  York  superior  court  in 
Ghamboret  v.  Oagney,  8  Jones  St  8.  478.  and  by  a 
surrogate  in  Boyle*s  iSstate,  Tucker,  4.  Again,  in 
Lowensteln  v.  Salinger,  42  N.  Y.  a  R.  414  (decided 
Dec.  81, 1891,  and  about  one  year  after  the  decision  in 
Suau  V.  Gaffe),  the  general  term  once  more  held 
that  a  wife  could  not  become  her  husband^s  part- 
ner under  the  New  York  statutes,  and  therefore 
denied  such  right  under  the  statutes  of  Arkansas 
on  a  showing  that  the  latter  were  almost  identic^ 
with  the  New  York  statutes. 

But  in  Missiasippi  the  Arkansas  statute,  which 
gives  a  married  woman  the  power  to  ow^  a  sepa- 
rate estate  and  to  carry  on  trade  or  business,  has 
been  construed  in  harmony  with  the  decision  in 
Suau  y.  Gaffe,  supra,  by  the  New  York  court  of 
appeals.  Toof  v.  Brewer  (Miss.)  Feb.  20, 188S.  Thia, 
it  will  be  seen,  is  in  conflict  with  the  decision  of 
the  Arkansas  court  in  the  main  case. 

If  a  married  woman  has  actually  been  engaged 
in  business  as  a  partner  of  her  hu8l)ttnd  she  may 
take  her  share  of  the  profits  as  against  his  credi- 
tors.   Huffman  v.  Gopeland.  88  Inrt.  2SA. 

So  a  husband  may  become  estopped  from  deny- 
ing that  he  is  a  partner  of  his  wife.  Rabitte  v.  Orr, 
88  Ala.  186. 

The  weight  of  authority  at  present  is  undoubted- 
ly against  the  power  of  r  wi  fe  to  enter  into  business 
partnership  with  her  husband  unless  expressly  au- 
thorized to  do  so.  while  the  gene*^  tendency  both 
of  statutes  and  decisions  is  evidently  toward  the 
complete  removal  from  married  women  of  legal 
disabilities  of  every  kind*  B.  A  B. 
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Ib  herewith  filed,  showiDj^  all  credits  to  which 
they  are  cDtilled,  and  leaving  a  balance  of 
$571.69  due  and  unpaid  to  plaintiffs." 

No  part  of  said  indebtedness  has  been  paid 
except  as  credited  on  said  statement.  Can  a 
married  woman  become  the  partner  of  her  hus- 
band in  a  mercantile  business?  In  many  of 
the  states  it  is  held  that  she  may,  under  stat- 
utes enlarging  the  powers  of  married  women, 
and  removing  in  part  their  disabilities  at  com- 
mon law.  It  is  BO  held  in  8uau  v.  Gaffe,  122 
N.  T.  808.  9  L.  R  A.  698.  But  the  weight  of 
authority  is  that  she  cannot.  At  common  law, 
the  legal  existence  of  the  wife  was  merged  in 
that  of  the  husband,  and  they  could  not  con- 
tract with  each  other.  Section  7,  art.  9,  Const. 
1874,  provides  that  "the  real  and  personal 
property  of  any  feme  covert  in  this  state,  ac- 
quired either  before  or  after  marriage,  whether 
Dy  gift,  grant,  inheritance,  devise,  or  other- 
wise, shafi,  so  long  as  she  may  choose,  be  and 
remain  her  separate  estate  and  property,  and 
be  devised,  bequeathed,  or  conveyed  by  her 
Uie  ^ame  as  if  she  were  a  feme  eole,  and  the 
same  shall  not  be  subject  to  the  debts  of  her 
husband."  It  has  been  held  that  under  this 
section  a  married  woman  may  convey  her 
separate  estate,  and  acknowledge  the  execution 
of  a  deed  for  registration  as  tifeme  sole.  Bob- 
eris  V.  Wilcoxeon,  86  Ark.  856.  She  cannot, 
however,  make  an  executory  contract  to  con- 
vey land  which  will  bind  her  or  her  heirs. 
Felkner  v.  Tighe,  89  Ark.  857;  Ohriman  v. 
ParUe,  88  Ark.  81.  By  section  4625  of  Mans- 
field's Digest  it  is  provided  that  "a  married 
woman  may  barj2:ain,  sell,  assign,  and  transfer 
her  separate  personal  property,  and  carrv  on 
any  trade  or  business,  and  perform  any  labor 
or  service  on  her  sole  and  separate  account; 
and  the  earnings  of  any  married  woman  from 
her  trade,  business,  labor  or  services  shall  be 
her  sole  and  separate  property,  and  may  be 
used  and  invested  by  her  in  her  own  name; 
and  she  may  alone  sue  or  be  sued  in  the  courts 
of  this  state,  on  account  of  the  said  property, 
business  or  services."  Under  similar  statutes 
it  has  been  held  by  some  courts  that  a  married 
woman  could  not  become  the  partner  of  any 
one  Id  businesa  In  AhbottY,  Jackson,  4A  Ark. 
212,  Judge  Eakin  said:  **l%  is  well  seUled, 
too,  that  a  married  woman,  under  such  stat- 
utes as  that  of  April  28,  1873,  can  form  a  part- 
nership as  a  sole  trader  with  a  third  person, 
other  than  her  husband,"  etc.  But  it  has  not 
been  heretofore  determined  expressly  in  this 
state  that  a  married  woman  can  or  that  she 
cannot  enter  into  partnership  with  her  hus- 
band. In  Oountz  v.  MarJding,  80  Ark.  17,  it 
was  held  that  a  judgment  by  confession  ren- 
dered against  the  husband  in  favor  of  the  wife 
is  void,  and  will  be  quashed  on  certiorari. 
This  was  on  the  frround  of  the  leg[al  unitv  of 
husband  and  wife,  and  the  inabilitv  of  the 
wife  to  sue  the  husband  at  common  law.  In 
PiUoui  V.  Wade,  81  Ark.  678,  it  is  held  that 
husband  and  wife  are  incapable  of  contracting 
with  each  other.  Under  a  similar  statute  to 
ours  it  is  held  in  Baas  v.  Sliatc,  91  Ind.  884«  46 
Am.  Rep.  607,  that  a  wife  cannot  form  a  part- 
nership with  her  husband.  See  also  Lord  v. 
Parker,  8  Allen,  127;  Plvmer  v.  Lord,  5  Allen, 
460;  Speier  v.  Opfer,  73  Mich.  85,  2  L.  R.  A.  845,-' 
Harris,  Contracts  of  Married  Women,  g  618; 
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Maver  v.  Loyster,  80  Md.  402;  Carey  v.  Burros, 
20  W.Va.  671;  De  Qraum  v.  Jones,  23  Fla.  88. 

In  view  of  the  legal  unity  and  identity 
of  husband  and  wife  at  common  law,  and  the 
wife's  incapacity  to  sue  the  husband  at  law. 
and  the  rulings  of  our  court  upon  the  incapac- 
ity of  the  wife  to  contract  with  her  husband, 
we  are  of  the  opinion  that  the  wife,  under  our 
statute,  cannot  form  a  partnership  with  her 
husband.  As  the  credit  in  this  case  was  given 
to  the  firm  of  which  she  could  not  be  a  mem- 
ber, and  as  she  is  sued  as  surviving  partner  of 
that  firm,  there  can  be  no  recovery  against  her 
in  this  action. 

I7ie  judgment  is  afflrmed. 


_  V  «^*f  dissenting: 
I  am  constrained  to  record  my  dissent  from 
the  decision  in  this  case,  and  from  much  that 
is  said  in  the  opinion  by  way  of  argument.  I 
am  of  opinion  that,  under  the  Constitution 
and  laws  of  Arkansas,  a  married  woman  is,  as 
to  her  separate  personal  property,  clothed  with 
all  the  powers  of  a  single  woman;  that  she 
may  make  contracts  in  reference  to  it  with  her 
husband  or  with  others,  binding  upon  her  in 
law,  lust  as  though  she  were  single;  that  she 
may  be  sued  upon  said  contracts  in  a  court  of 
law,  where  the  action  is  otherwise  properly 
cognizable  in  law;  and  that,  since  it  is  settled 
that  she  mav  engage  in  business  as  a  partner 
with  others  than  her  husband,  it  follows  from 
exactly  the  same  reasons  that  she  may  embark 
her  property  or  services  in  a  partnership  with 
him.  My  reasons  in  brief  are  that  whatever 
law  can  be  appealed  to  as  authorizing  her  to 
form  a  partnership  with  any  person  is  without 
limitation  or  restrictions  as  to  the  person  with 
whom  she  may  form  it;  and  that,  as  it  confers 
a  power  without  restriction  in  that  respect,  it 
can  be  held  to  exclude  the  husband  only  by  a 
system  of  judicial  construction  which  seems  to 
me  to  be  legislation, — and  that  towards  re- 
straining the  power  vested  under  an  Act  which 
is  highly  remedial,  and  expressly  calls  for  a 
liberal  construction.  Mansf .  Dig.  §  4639.  At 
the  common  law,  a  married  woman  had  no 
power  to  make  a  valid  contract  with  her  hus- 
oand,  or  with  anybody  else.  Her  disabilitj 
was  general,  and  whatever  power  she  now  has 
must  be  found  in  the  statutes.  They  author- 
ize her  to  bargain,  sell,  assign,  or  transfer  her 
separate  personal  property,  and  carry  on  any 
trade  or  business  and  perform  any  labor  or 
services  on  her  sole  and  separate  account.  This 
has  been  held  as  authorizing  her  to  make  con- 
tracts and  enter  into  partnerships;  and  how  it 
can  be  said  that  the  right  is  given  to  be  exer- 
cised as  to  one  person,  and  is  not  as  to  anv 
other,  I  do  not  comprehend.  By  its  terms  It 
extends  as  much  to  dealings  with  one  person 
as  with  another,  and  if  It  exists  at  all,  it  exists 
generally  as  to  all  persons,  unless  the  courts 
limit  a  power  which  came  from  the  Legisla- 
ture unlimited.  If  I  were  attempting  to  re- 
strict the  operation  of  the  Act  and  limit  the 
exercise  of  the  power  to  any  person  or  class 
of  persons  according  to  principles  of  public 
policy,  I  should  have  to  consider  whether 
It  would  not  be  better  to  include  the  hus- 
band, and  exclude  others,  than  to  permit  a 
partnership  with  all  others  and  forbid  it  as  to 
him.    But  as  I  view  the  Act,  it  contains  no 
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restrictloDS,  and  I  have  do  right  to  lograf  t  any 
to  meet  my  ideas  of  policy.  In  the  case  of 
8uau  y.  Caffe,  122  N.  Y.  808,  9  L.  R  A.  698, 
a  very  clear  and  convinciDg  discaasioD  of  the 
question  may  be  found;  and  in  the  case  of 
Toof  V.  Brewer  (Miss.)  8  Bo.  Rep.  571.  the 
question  is  exhaustively  and  ably  considered. 
That  case  depended  upon  the  laws  of  Arkan- 
sas, and  the  Supreme  Court  of  Mississippi, 
upon  a  review  of  our  decisions  and  statutes 
and  the  general  current  of  authorities,  held 
that  a  woman  could  become  a  business  part- 
ner of  her  husband  in  Arkansas.  There  are  de- 
cisions that  hold  otherwise,  but  they  rest  upon 
the  legal  unity  of  husband  and  wife, — a  condi- 
tion that  has  had  no  existence,  except  in  law 


reports,  since  legislation  gave  to  married  wom- 
en the  right  to  acquire,  own,  and  dispose  of 
their  proper^,  and  to  take  and  enjoy  the  in- 
come from  it,  free  from  any"  interference  or 
control  by  their  husbands.  As  such  decislona 
are  based  upon  a  condition  that  has  been  de- 
liberately abrogated  by  statute,  I  think  the 
courts  should  be  controlled  by  the  new  law, 
and  not  by  the  old  condition.  I  believe  the 
two  decisions  cited  state  the  law,  and  sustain 
the  positions  taken  with  unassailable  reason- 
ing, and  I  beg  leave  to  refer  to  them  for  a 
fuller  treatment  of  the  subject.  I  am  author- 
ized to  state  that  Battle,  /. ,  concurs  in  thi» 
opinion. 


WASHINGTON  SUPREME  COURT. 
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lieepte,, 
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A  partiiAnliip  between  husband  and 
wilb  Is  not  anthoriaed  by  statute  providing 
that  a  wife  may  make  contamotB  and  Incur  llablll- 
ttos  as  if  unmarried,  and  giving  her  full  power  to 
manage  and  dispose  of  her  own  property,  and  also 
deolarlDgthat  au  laws  which  impose  or  reoogoixe 
olvll  dlsabfllties  upon  a  wife  that  do  not  exist  as 
to  her  husband  are  abolished. 

iDunboir,  J.,  dteaentsj 

(MayU«18B2.) 

APPEAL  by  defendant,  Mary  Hayden,  from 
a  judgment  of  the  Superior  Court  for 
Whatcom  County  holding  her  liable  for  debts 
of  the  firm  of  J.  P.  Hayden  &  Co.    Bevereed. 

The  facts  sufficiently  appear  in  the  opinion. 

Messre,  Slade,  Hadley  As  Hadley  and 
Brnee  St  Brown^  for  appellant: 

That  a  married  woman  could  not  make  a 
contract  of  copartnership,  or,  indeed,  of  any 
other  nature,  at  common  law,  needs  no  dis- 
cussion 

Hoker  v.  Bogge,  68  HI.  161;  Wilstm  v.  Loo- 
mis,  55  III.  352;  Pike  v.  Bake)\  58  Dl.  168. 

The  Legislature  enacted  the  statute  having 
reference  to  that  rule  of  law,  and  have  in 
words  limited  their  grant  of  power  to  married 
women,  only  to  the  extent  that  "laws  which 
impose  or  recognize  civil  disabilities  upon  the 
wife,  which  are  not  Imposed  or  recognized  as 
existing  as  to  the  husband,  are  hereby  abol- 
ished." 

Code,  §  2898. 

The  Legislature  found  the  husband  burdened 
with  the  disability  to  contract  with  his  wife; 
they  left  him  under  that  burden. 

See  Artman  v.  Ferguson,  2  L.  R.  A.  248,  78 
Mich.  146  ;  Jenne  v.  Marble,  87  Mich.  826; 
Lord  V.  Parker,  8  Allen,  127;  Bowker  v.  Brad- 
ford, 1  New  Eng.  Rep.  469,  140  Mass.  621; 

NoTS.— For  note  upon  the  questions  involved  in 
this  case,  see  the  preceding  case  of  Gilkeraon-Sloss 
Commission  Co.  v.  Salinger. 
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Plaffne  v.  TJtompeon,  8  West.  Rep.  158. 44  Ohio 
St.  192;  Ka^ftnan  v.  Schoeffel,  87  Hun.  140; 
Cox  V.  MiUer,  54  Tex.  16;  Mayer  v.  Soyeter, 
80  Md.  402;  Kelly,  Married  Women.  §  16^ 
p.  159. 

Meesre,  Dorr  ft  Finch  and  Stradwick^ 
Peters  ft  Vsa  Wyck»  for  respondent,  Seat- 
tle Board  of  Trade: 

The  husband  and  wife  may  contract  as  part- 
ners and  are  liable  to  creditors  as  such. 

Suau  V.  Cain,  9  L.  R.  A.  698,  122  N.  T. 
808;  Noel  v.  Kinru^,  8  Cent.  Rep.  68, 106  N. 
T.  74,  60  Am.  Rep.  428;  BiUer  v.  Bathman,  61 
N.  Y.  512. 

If  the  contract  is  invalid  only  as  between  the 
defendants,  the  wife,  who  received  the  fruits 
of  the  transaction,  cannot  as  against  a  creditor 
assert  its  invalidity.  Although  married,  she 
may  be  estopped  by  her  acts  and  declarations 
in  any  matter  in  respect  of  which  she  is  capable 
of  acting  wifuris, 

Bodine  v.  Killeen.S^  N.  Y.  98. 

The  Statute  of  New  York  (§  2,  chap.  90, 
Laws  1860)  provides  that  ''a  married  woman 
mav  .  .  .  carry  on  any  trade  or  business,  .  .  . 
on  her  sole  and  separate  account." 

Since  the  enactment  of  this  statute,  it  has 
been  held  that  husbands  and  wives  may  legallv 
contract  with  each  other  in  reference  to  their 
separate  estates. 

Oioen  V.  Cawley,  86  K.  Y.  600;  Bodine  t» 
KiUeen,  supra. 

That  they  may  become  agents  for  each  other. 

Knapp  V.  Smith,  87  N  Y.  277. 

And  that  a  husband  may  assign  to  his  wife 
a  choE>e  in  action. 

Seymour  v.  Fellows,  77  N.  Y.  178. 

In  Le  Grand  V.  Eufaula  Nat.  Bank,  81  Ala» 
128.  60  Am.  Rep.  140,  it  was  held  that  a  mar> 
ried  woman  could  not  on  the  ground  of  covert- 
ure deny  the  existence  of  the  partnership  where 
Its  name  had  been  assumed  publicly,  and  credit 
obtained  on  the  faith  of  its  alleged  existence. 

The  following  cases  hold  that  the  husband 
and  wife  mav  become  partners: 

Lyon  V.  Ammer,  30  Fed.  Rep.  401;  Norri^ 
V.  McCanna,  29  Fed.  Rep.  757;  Ifay  v.  May, 
9  Neb.  16,  81  Am.  Rep.  899;  Knox  v.  Moser, 
69  Iowa,  841;  Lipscomb  v.  I^fon,  19  Neb.  511; 
Toumans  v.  Loxley,  56  Midi.  197;  Clark  v. 
Hezekiah,  24  Fed.  Rep.  668;  Toof  v.  Brewer,^ 
I  tMiss.)  Feb.  20, 1888;  Jbunifer  v.  Jecko,  2  West. 


See  also  18  L.  R.  A.  512,  615. 
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Bep.  452. 87  Mo.  283;  Wells  y.  Caytoood,  8  Colo. 
489:  Hamilton  v.  Hamilton,  89  111.  849. 

Mrdj  more  cases  iutimate  or  assume  as 
much. 

McKvM  y.  MeOarfiey,  6  Cal.  497;  Quitman 
V.  Scavnell,  7  Cal.  455;  Melcher  v.  Kuhland,  22 
Cdl.  523;  Camden  v.  Mullen,  29  Cal.  566; 
Dat/ion  V.  Wa'sfi,  47  Wis.  118,  82  Am.  Rep. 
757;  Oraff  v.  Kinney,  87  Hun,  405;  Rankin  v. 
West,  25  Mich.  195;  BeUows  y.  Rosenthal,  81 
iDd.  116. 

Looking  to  the  sources  of  our  laws  of  prop- 
erty rights  between  husband  and  wife,  we  find 
that  by  the  civil  and  Spanish  law  the  relation 
of  husband  and  wife  was  regarded  as  a  species 
of  partnershii>. 

gchmidt,  (jvni  Law  of  Spain  &  Mexico,  bk. 
1,  title  1,  chap.  4;  Packard  v.  Arellanes,  17 
Cal.  587;  Labbe  y.  Abat,  2  La.  565. 

The  community  of  the  husband  and  wife  is 
a  species  of  partnership  under  the  Mexican  law. 

Fuller  y.  Ferguson,  26  Cal.  567;  Piatt,  Prop- 
erty Rights  of  Married  Women,  %  6. 

Messrs.  Fairehild  As  Rawson,  for  re- 
gpondent,  RisdonCahn  Co.: 

The  state  of  Arkansas  has  a  statute  which  is 
similar  to  our  own.  Under  this  statute,  the 
identical  question  presented  in  this  case  was 
passed  by  the  Supreme  Court  of  Mississippi  in 
Toofy,  Brewer,  Feb.  20, 1888,  wherein  passing 
upon  the  question  as  to  whether  or  not  bus- 
band  and  wife  could  enter  into  a  contract  of 
copartnership  the  court  cites  Bishop,  Married 
Women,  §  485;  Schouler,  Husband  <&  Wife,  § 
816,  and  the  cases  referred  to  by  them,  and 
states  that  with  the  exception  of  the  cases  from 
Massachusetts  the  authorities  cited  are.  foreign 
to  the  proposition  they  are  relied  on  to  supix)rt, 
and  distinguish  the  Massachusetts  cases  upon 
the  ground  that  the  section  of  the  statute  of 
that  state  that  permitted  her  to  acquire  prop- 
erty excluded  the  right  to  acquire  it  by  gift 
from  the  husband. 

See  also  Re  Kinkead,  3  Biss.  405;  Kaufman 
y.Schoeffel,  87  Hun,  140;  Graff  v.  Kinney,  87 
Hun.  405;  FairUe  y.  Bloomingdale,  88  Hun,  220; 
Zimmermann  y.  Eriiard,  58  How.  Pr.  11;  I^loeH 
y.  Kinney,  8  Cent.  Rep.  58, 106  N.  Y.  74,  60 
Am.  Rep.  428. 

In  the  case  of  May  y.  May,  9  Keb.  16,  the 
Supreme  Court  of  I^ebraska  holds  that  under 
tiie  statute  of  Nebraska,  husband  and  wife  may 
contract  together,  and  that  the  wife  can  sue  the 
husband  upon  a  promissory  note  made  and  ex- 
ecuted to  her. 

See  also  Logan  y.  HaU,  19  Iowa,  491;  Huber 
-w.HuherflOOhSo.^ll',  Alexander  Y  Alexander, 
85  Va.  858;  Wilson  y.  Whlson,  86  Cal.  447,  95 
Am.  Dec.  194;  Hall  y.  HaU,  52  Tex.  294,  86 
Am.  Rep.  725;  BricJdey  y.  Walker,  68  Wis.  568; 
Knox  y.  Mo*er,  69  Iowa,  841;  Lipscomb  y.  Lyon, 
19  Neb.  611. 

In  Dunifer  y.  Jecko,  2  West.  Rep.  452,  87 
Mo.  282,  it  is  held  that  a  married  woman,  un- 
der her  power  to  contract  and  redeem  her  sep- 
arate property,  may  engage  with  her  husband 
in  the  publication  of  a  newspaper. 

In  Wells  y.  G^ywood,  3  Colo.  489,  the  effect 
of  modern  statutes  upon  the  rights  of  married 
women  is  discussed  with  great  clearness  and  at 
great  length,  and  as  the  statute  of  Colorado  is 
Tery  like  our  own,  the  case  is  peculiarly  in- 
•tructiye. 
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Messrs,  Allen  As  Powell,  for  respondent 
J.  H.  Allen: 

Petition  for  rehearing  on  behalf  of  Seattle 
Board  of  Trade. 

Chapter  188,  Code  1881,  establishes  the  law 
of  this  territory  respecting  the  rights  and  capac- 
ities of  married  persons;  in  its  provl^^ions  alone 
are  to  be  sought  the  spirit  and  (X)Iicy  of  the  law 
and  no  resort  is  to  be  had  to  the  common  law 
or  to  the  ciyil  law  or  to  any  other  law. 

Rosencrantz  y.  Washington  Territory,  2 
Wash.  Terr.  274. 

The  underlying  principle  ot  the  status  of  a 
married  woman  at  the  common  law  is  that  her 
legal  capacity  is  suspended  durine  coyerture. 
Under  our  statute  her  capacity  is  the  same  dur- 
ing coyerture  as  when  sole,  and  is  equal  in 
eyery  respect  to  that  of  her  husband.  The 
reason  of  the  common-law  rule  is  therefore 
gone  and  with  it  must  go  the  rule. 

The  eyiis  resulting  from  this  or  that  statute 
connot  be  considered  by  a  judicial  body  de- 
termining what  is  or  what  is  not  the  law. 

Brotton  y.  Langert,  1  Wash.  78. 

StUe0»  J.t  deliyered  the  opinion  of  the 
court: 

These  were  four  cases,  the  trials  of  which 
were  consolidated.  In  two  of  the  cases  the 
theory  of  complaints  was  that  the  appel- 
lant and  her  husband  were  actual  partners  in 
the  mercantile  business  under  the  firm  name 
of  J.  P.  Hayden  &  Co.  In  the  other  two  the 
theory  was  that  the  community  composed  of 
the  husband  and  wife  was  carrying  on  bus- 
iness, and  that  the  husband  and  wife  were 
its  agents.  The  eyidence  did  not  tend  to 
support  either  theory  as  pleaded,  but  was 
directed  wholly  to  an  effort  to  show  that  J. 
P.  Hayden  was  doing  business  under  the 
name  of  J.  P.  Hayden  &  Co. ,  and  that  ap  • 
pellant  made  herself  liable  as  a  partner  by 
^holding  out.**  The  real  object  in  making 
appellant  a  party,  and  taking  judgment 
against  her,  was  to  subject  certain  real  estate 
which  she  claims  is  her  separate  property  to 
the  payment  of  debts  incurred  hj  J.  P. 
Hayden  &  Co.  The  main  question  inyoWed 
is,  Can  a  husband  and  wife  become  partners 
in  trade  in  this  state?  It  is  claimed  that 
they  may,  under  the  Act  of  Noyember  21, 
1881,  commonly  known  as  "Chapter  188  of 
the  Code"  of  that  year.  Of  that  chapter  the 
following  sections  are  supposed  to  be  espe- 
cially pertinent  to  the  matter  in  hand  :  "  Sec. 
2896.  Eyery  married  person  shall  hereafter 
haye  the  same  right  and  liberty  to  ac<][uire, 
hold,  enjoy,  and  dispose  of  eyery  species  of 
property,  and  to  sue  and  be  sued,  as  if  he  or 
she  were  unmarried. "  "  Sec.  2398.  All  laws 
which  impose  or  recognize  civil  disabilities 
upon  a  wife,  which  are  not  imposed  or  rec- 
ognized as  existing  as  to  the  husband,  are 
hereby  abolished,  and  for  any  unjust  usur- 
pation of  her  natural  or  property  rights  she 
shall  have  the  same  right  to  appeal  in  her 
own  individual  name  to  the  courts  of  law 
or  equity  for  redress  and  potection  that  the 
husband  has."  "Sec.  2400.  The  property 
and  pecuniary  rights  of  every  married  woman 
at  the  time  or  her  marriage,  or  afterwards  ac- 

Suired  by  gift,  deyise,  or  inheritance,  with 
le  rents,  issues,  and  profit  thereof,  shall  not 
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be  subject  to  the  debts  or  contracts  of  her  hus- 
band, and  she  may  manage,  lease,  sell,  con- 
vey, incumber,  or  devise  oy  will  such  prop- 
erty, to  the  same  extent,  ana  in  the  same  man- 
ner, that  her  husband  can  property  belonging 
to  him.  Sec.  2401.  Should  either  husband  or 
wife  obtain  possession  or  control  of  property 
belonging  to  the  other,  either  before  or  after 
marriage,  the  owner  of  the  property  may 
maintain  an  action  therefor,  or  for  any  ri^ht 
growing  out  of  the  same,  in  the  same  man- 
ner and  to  the  same  extent  as  if  they  were 
unmarried."  "Sec.  2406.  Contracts  may  be 
made  by  a  wife,  and  liabilities  incurred, 
and  the  same  may  be  enforced  by  or  against 
her  to  the  same  extent  and  in  the  same  man- 
ner as  if  she  were  immarried." 

Prior  to  the  Act  of  1881,  but  for  the  Acts 
commencing  in  1869,  the  common  law  would 
have  regulated  the  property  rights  of  hus- 
band and  wife.  It  did  then,  and  still  does, 
regulate  them,  excepting  so  far  as  the  stat- 
ute has  directed  otherwise:  and,  notwith- 
standing that  this  Act  provides  in  section 
2417  that  the  "rule  of  common  law  that  stat- 
utes in  derogation  thereof  are  to  be  strictly 
construed  has  no  application  to  this  Act,"  it 
is  not  to  be  supposed  that  the  Legislature 
intended  or  proposed  to  extend  the  scope  of 
the  Act  beyond  the  language  used  further 
than  the  Implications  naturally  fiowinff 
therefrom.  At  the  common  law,  a  wife  could 
not  be  a  partner  in  business  with  any  one  be- 
cause partnership  is  based  on  a  contract,  as 
to  which  she  was  under  a  disability,  and 
yet  in  equity  she  had  always  been  permitted 
to  enforce  contracts  made  for  her  benefit, 
even  with  her  husband,  and  her  claim  against 
him  as  her  debtor  had  always  been  sustained. 
Story,  Eq.  Jur.  §§1872,  1378;  Valensin  v. 
Valermn,  28  Fed.  Rep.  699 ;  Clark  v.  Hese- 
kiah,  24  Fed.  Rep.  663;  Hub&r  v.  ffuber,  10 
Ohio,  872. 

She  could  have  a  separate  estate, — mean- 
ing an  equitable  estate, — held  by  a  third 
person  in  trust  for  her.  This  estate  she 
could  charge  in  equity,  but  not  at  law. 
Judgments  upon  her  debts  went  not  against 
her  person,  when  allowed  at  law,  but  were 
allowed  as  equitable  burdens  upon  her  estate 
or  personal  property  in  possession  at  the  time 
of  the  marriage  and  that  acquired  afterwards. 
Her  cboses  in  action,  when  reduced  to  pos- 
session, and  her  earnings  became  her  hus- 
band's. In  her  freeholds  and  lands  in  fee  the 
husband  took  a  life  estate.  He  became  liable 
for  her  antenuptial  debts,  and,  jointly  with 
her,  for  her  torts  during  coverture.  Her  re- 
sponsibility at  law  for  contracts  was  entirely 
suspended ;  and  in  equity,  before  the  courts 
would  hear  anything  against  her,  it  must 
appear  that  she  was  possessed  of  a  separate 
estate  in  the  common-law  sense. 

Now,  this  Act  of  1881  does  certain  thin/rs 
for  a  married  woman :  First,  it  gives  ber 
full  dominion  over  her  own  property, 
whether  ao^quired  before  or  after  marriage, 
to  enjoy  and  dispose  of  it  without  the  inter- 
vention of  her  husband,  or  responsibility 
for  him  or  his  debts ;  second,  it  removes  from 
her  all  civil  disabilities  not  imposed  upon 
lier  husband ;  third,  she  can  sue  and  be  sued  as 
if  she  were  unmarried,  either  at  law  or  in 
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equity ;  fourth,  for  her  debts  she  alone  is  re- 
sponsible; fifth,  her  property  is  chargeable 
with  family  expenses.  In  short,  the  pur- 
pose of  the  Act  seems  to  be  to  set  her  free 
from  all  influence  or  dominion  of  her  hus- 
band in  so  far  as  her  property  rights  are 
concerned,  and  leave  her  to  manage,  control, 
and  dispose  of  them  as  she  pleases,  whether 
to  her  gain  or  loss. 

In  this  opinion  we  shall  not  discuss  the 
question  how  large  her  power  is,  but  confine 
ourselves  to  the  single  matter  before  us. 
Counsel  for  respondents  contend  that,  as  it 
is  the  evident  purpose  of  these  provisions  to 
emancipate  the  wife  from  the  control  of  the 
husband,  and  to  enfranchise  her  with  the 
power  denied  to  her  under  the  common  law, 
to  acquire,  hold,  enjoy,  and  dispose  of  prop- 
erty, and  do  business  on  her  own  account 
as  frreely  as  he  can,  or  even  more  freely  than 
he  can,  under  the  same  Act,  it  must  follow 
that  she  can  enter  into  a  contract  of  partner- 
ship in  all  the  ways,  and  with  all  the  lia- 
bilities, that  her  husband  can  and  that,  un- 
less she  is  permitted  and  held  to  be  able  to 
enter  into  the  same  cohtracts  with  him  that 
she  can  with  others,  he  is  deprived  of  the 
full  measure  of  liberty  which  the  law  intends 
to  confer  upon  her. 

It  may  be  said  that  she  can,  and  in  86me 
cases  will  be  held  to,  become  a  general  part- 
ner with  third  persons  under  the  terms  of 
the  Act,  and  the  necessary  implications 
thereof.  It  has  been  so  held  in  Newman  v. 
Morris,  62  Miss.  402;  AhboU  v.  Jackson,  48 
Ark.  212,  and  elsewhere,  when  one  of 
the. persons  engaged  with  her  as  partners 
was'  her  husband.  But  the  question  still 
remains.  Does  the  statute  intend  that  she  can 
enter  into  ordinary  contractswith  her  husband 
and  particularly  the  contract  of  partnership  ? 

On  this  point  we  think  the  position  of  the 
respondents  is  antagonistic  to  itself.  In  the 
foreground  of  the  discussion  is  placed  the 
proposition  that  the  purpose  of  the  statute 
IS  to  free  the  wife  from  the  control  and  influ- 
ence of  her  husband,  and  to  relieve  her  prop* 
erty  from  his  debts  and  management ;  but  the 
next  following  suggestion,  that,  unless  she 
can  become  his  partner,  she  will  not  be 
wholly  free,  if  yielded  to,  will  place  her  and 
her  property  within  toudi  of  the  very  dan- 
gers which  it  is  sought  in  the  first  place  to 
withdraw  her  from.  Her  improvident  hus- 
band, by  the  most  ordinary  persuasion,  or 
by  his  mere  declaration,  made  in  her  pres- 
ence, as  in  the  case  at  bar,  could,  in  spite 
of  her,  unless  she  assumed  a  hostility  which 
would  endanger  the  continuance  of  the  mar- 
riage relation,  waste  and  dissipate  her  entire 
estate,  and  thus  the  very  purpose  which  It 
seems  to  us  stands  out  the  most  clearly  in 
the  Act  in  question,  i,  e.,  to  secure  her  pro- 
tection in  the  management  and  enjoyment 
of  her  estate,  would  be  defeated. 

In  Massachusetts  the  Married  Woman's 
Property  Act,  which  existed  until  1874,  when 
the  Lej^islature  expressly  forbade  husband 
and  wife  to  contract,  provided:  "Anjr 
woman  may,  while  married,  bargain,  self, 
and  convey  her  real  and  personal  property 
which  may  be  her  sole  and  separate  property, 
or  which  may  hereafter  come  to  her  by  de- 
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scent,  devise,  DequesI,  gift  of  any  person 
except  her  husband,  and  enter  into  any  con- 
tract in  reference  to  the  same,  in  the  same 
manner  as  if  she  were  sole ;"  and  *^  any  mar- 
ried woman  may  carry  on  any  trade  or  busi- 
ness, and  perform  any  labor  or  services,  on 
her  own  sole  and  separate  account ;  and  the 
earnings  of  any  married  woman  from  her 
trade,  Dusiness,  labors,  or  services  shall  be 
her  sole  and  separate  property,  and  may  be 
used  and  invested  by  her  in  her  own  name ; 
and  slie  may  sue  and  be  sued  as  if  sole  in 
regard  to  her  trade,  business,  etc.,  and  her 
property  acquired  by  her  or  her  trade,  etc. , 
may  be  taken  on  any  execution  against  her. " 
This  Act  covers  every  material  point  of  our 
own,  and  notably  the  wife  is  permitted  to 
make  "*  any  contract"  in  reference  to  her  prop- 
erty, whicn  is  all  that  any  person  can  do.  But 
in  Lord  v.  Barker,  8  Allen,  127,  it  was  held 
that  she  could  not  be  a  partner  in  a  firm  where 
her  husband  was  a  partner.  Speaking  of  the 
statutes,  the  court  said :  **  Their  leading  ob- 
ject is  to  enable  married  women  to  acquire, 
possess,  and  manage  property  without  the  in- 
tervention of  a  trustee,  free  from  the  inter- 
ference or  control,  and  without  liability  for 
the  debts  of  their  husbands.  They  are  in 
derogation  of  the  common  law,  and  certainly 
are  not  to  be  extended  by  construction ;  and 
we  cannot  perceive  in  them  any  intention  to 
confer  upon  a  married  woman  the  power  to 
make  any  contract  with  her  husband,  or  to 
convey  to  him  anv  property,  or  receive  any 
conveyance  from  him.  The  power  to  form 
a  copartnership  includes  the  power  to  create 
a  community  of  property,  with  a  joint 
power  of  disposal,  aud  a  mutual  liability  for 
the  contracts  and  acts  of  all  the  partners. 
To  enter  into  a  partnership  in  business  with 
her  husband  would  subject  her  property  to 
his  control  in  a  manner  hardly  consistent 
with  the  separation  which  it  is  the  purpose 
of  the  statute  to  secure,  and  might  subject 
her  to  an  indefinite  liability  for  his  engage- 
ments. The  property  invested  in  such  an 
enterprise  would  cease  to  be  her  'sole  and  sep- 
arate* property.  The  power  to  arrange  the 
terms  of  such  a  contract  would  open  a  wide 
door  to  fraud  in  relation  to  the  property  of 
the  husband.  If  she  could  contract  with  her 
husband,  it  would  seem  to  follow  that  she 
could  sue  him  and  be  sued  by  him.  How 
such  suits  could  be  conducted,  with  the  in- 
cidents in  respect  to  discovery,  the  right  of 
parties  to  testi  fy  and  to  cal  1  the  opposite  party 
as  a  witness,  without  interfering  with  the 
rule  as  to  private  communications  between 
the  husbana  and  wife,  it  is  not  easv  to  per- 
ceive; and  the  consequences  which  would 
follow  in  respect  to  process  for  the  enforce- 
ment of  rights  fixed  by  a  judgment,  arrest, 
imprisonment,  charees  of  fraud,  proceedings 
in  invitum  under  the  Insolvent  Laws,  and 
the  like,  are  not  of  a  character  to  be  r^ily 
reconciled  with  the  marital  relation.  We  can- 
not suppose  that  an  alteration  in  the  law,  in- 
volving such  momentous  results,  and  a  change 
so  radical,  could  have  been  contemplated  by 
the  Legislature,  without  a  much  more  direct 
and  clear  manifestation  of  its  will. " 

To  the  same  effect  is  the  construction  of 
the  similar  statute  by  the  supreme  court  of 
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the  state  of  Maine.     Smith  t.  Oorman,  41 
Me.  400 ;  McKeen  v.  Frost,  46  Me.  289. 

In  Michigan,  How.  Stat.,  §  6295,  provides 
that  the  separate  property  and  estate  of  a 
married  woman  ^'may  be  contracted,  sold, 
transferred,  mortgaged,  conveyed,  devised, 
or  bequeathed  by  her  in  the  same  manner 
and  with  the  like  effect  as  if  she  were  un- 
married." And  section  6297  provides  that 
**  actions  may  be  brought  by  and  against  her 
in  relation  to  her  sole  property  in  the  same 
manner  as  if  she  were  unmarried."  It  is 
true  that  these  provisions  in  the  Michigan 
statute  (and  tiioee  of  several  other  states) 
speak  particularly  only  of  her  separate  es- 
tate, but  her  separate  estate  is  by  section 
6296  expressly  defined  to  be  the  same  as  that 
which  is  equally  her  separate  property  in 
this  state ;  but  if  she  be  thus  enabled  to  con* 
tract  with  absolute  freedom  in  reference  to 
her  separate  estate,  then  according  to  the 
logic  of  respondents'  argument,  her  freedom 
in  that  respect  would  oe  unlawfully  cur* 
tailed  by  holding  that  she  could  not  contract 
with  reference  thereto  with  her  husband. 
Yet  the  Supreme  Court  of  Michigan  in  Art» 
man  v.  Fergtuon,  78  Mich.  146,  2  L.  R.  A. 
843,  after  alluding  to  decisions  in  other  states 
where  it  is  held  uiat  a  married  woman  may 
be,  where  she  has  separate  estate,  a  partner 
with  persons  o^er  tnan  her  husbana,  uses 
this  language:  ''It  is  the  purpose  of  these 
statutes  to  secure  to  a  marriea  woman  the 
right  to  acquire  and  hold  property  separate 
from  her  husband,  and  free  from  his  influence 
and  control ;  and  if  she  might  enter  into  a 
business  partnership  with  her  husband  it 
would  subject  her  property  to  his  control  in 
a  manner  wholly  inconsistent  with  the  sepa- 
ration which  it  is  the  purpose  of  the  statute 
to  secure,  and  might  subject  her  to  an  in- 
definite liability  for  his  engagements.  A 
contract  of  partnership  with  her  husband  is 
not  included  witJiin  the  power  granted  by 
our  statute  to  married  women.  This  doctrine 
was  laid  down  in  BoMett  v.  Bhepa/rdton,  52 
Mich.  8,  and  we  see  no  reason  for  departing 
from  it.  The  important  and  sacred  relations 
between  man  and  wife,  whidi  lie  at  (he  very 
foundation  of  civilized  society,  are  not  to 
be  disturbed  and  destroyed  by  contentions 
which  may  arise  from  such  a  community  of 
property  and  a  joint  power  of  disposal,  and 
a  mutual  liability  for  the  contracts  and  ob- 
ligations of  each  other." 

In  Indiana,  under  the  third  section  of  the 
Act  of  March  25,  1879,  it  was  provided  that 
a  married  woman  might  enter  into  any  con- 
tract, in  reference  to  her  separate  personal 
estate,  trade,  business,  labor,  or  services, 
and  tJie  management  and  improvement  of 
her  separate  real  property,  the  same  as  if 
she  were  sole ;  and  her  separate  estate,  real 
and  personal,  should  be  held  liable  and  on 
execution  sold.  But  in  Eaaa  v.  ShoM,  91 
Ind.  884,  and  in  Scarlett  v.  Snodgraea,  92 
Ind.  262,  it  was  distinctly  held  that  she 
could  not  bind  herself  by  a  contract  of  co- 
partnership with  her  husband.  These  cita- 
tions from  eminent  courts  are  sustained  in 
Schouler,  Husb.  &  W.  §  817,  and  2  Bishop, 
Mar.  Worn.  §  485. 

Opposed  to  these  adjudications,  counsel 
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cites  us  to  a  line  of  authorities  of  >iv'hich 
May  y.  May,  9  Neb.  16,  is  a  sample.  There 
a  husband  made  and  delivered  his  promis- 
sory note  to  a  third  party,  who  indorsed  and 
delivered  it  to  the  maker's  wife ;  and  a  second 
note  he  made  directly  to  his  wife.  She 
brought  an  action  at  law  against  him  on  both 
notes,  and  the  court  held  that  the  demurrer 
of  the  wife  to  the  husband's  answer  setting 
up  the  marriage  of  the  parties  in  the  nature 
of  a  plea  of  abatement  should  have  been  sus- 
tained. The  statutes  of  that  state  with  re- 
gard to  the  separate  property  of  married 
women  are  substantially  the  same  as  our 
own,  and  we  see  no  reason  for  dissenting 
from  the  views  therein  expressed  and  the 
conclusions  therein  arrived  at.  The  hold- 
ing of  the  court  was,  in  effect,  simply  to 
substitute  an  action  at  law  for  a  suit  in 
equity.  In  its  decision,  on  page  226,  the 
court  said:  ''Even  under  the  old  system 
of  practice  and  before  the  beneficent  legisla- 
tion defining  the  rights  of  married  women 
herein  quoted,  this  could  have  been  done  by 
resorting  to  the  circuity  of  proceeding  in  the 
name  oi  a  trustee  and  a  court  of  equity. 
But  now  not  only  is  the  administration  of 
law  and  equity  vested  in  the  one  court,  but 
all  forms  of  proceedure  which  heretofore 
distinguished  legal  and  equitable  suits  are 
abolished,  and  the  need  of  the  intervention 
of  a  trustee  is  done  away  with  by  the  stat- 
ute which  provides  that  'every  action  must 
be  prosecuted  in  the  name  of  the  real  party 
in  interest.*" 

But  notwithstanding  these  cases,  and  the 
doctrine  established  by  them,  no  case  is 
cited,  and  we  have  not  been  able  to  find  one, 
in  which  either  husband  or  wife  has  been 
permitted,  either  at  law  or  in  equity,  to  en- 
force a  purely  executory  contract  against  the 
other;  and  in  that  lies  the  kernel  of  this 
controversy.  Because  such  a  contract  must  be 
enforceable  by  both  parties,  and  at  its  begin- 
ning it  is  entirely  executory.  The  terms  of 
the  partnership  may  be  that  it  shall  con- 
tinue for  a  certain  length  of  time;  that 
certain  capital  shall  be  invested ;  that  the 
services  of  the  parties  to  the  contract  shall 
be  devoted  to  the  business  of  tiie  partnership ; 
that  the  profits  and  losses  of  the  business 
shall  be  divided  equally  or  in  certain  pro- 
portions ;  and  many  others,  all  of  which  are 
executory  and  some  of  which  are  absolutely 
indispensable  to  the  prosecution  of  any  part- 
nership business  to  advantage. 

It  is  also  insisted,  and  citations  are  made 
to  authorities  to  show,  that  the  husband  and 
wife,  in  states  where  the  doctrine  of  com- 
munity property  prevails,  are,  in  a  sense, 
partners  at  all  events.  One  of  the  citations 
is  Jf\iller  V.  Ferguson,  26  Cal.  547,  and 
another  is  Schmidt's  Civil  Law  of  Spain 
and  Mexico;  but  turning  to  Fuller  v.  Fer- 
muon,  page  567,  we  find  this  language: 
^The  law  recognizes  a  partnership  l^tween 
the  husband  and  wife  as  to  the  property  ac- 
quired during  marriage,  and  which  exists 
until  expressly  renounced  in  the  manner 
prescribed.  To  this  community  or  partner- 
sUip  belongs — fXrst,  all  the  property,  of 
whatever  nature,  which  the  spouses  acquire 
b'-  their  own  labor  and  industxy ;  second,  the 
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fruits  and  income  of  the  individual  property 
of  the  husband  and  wife  ;  thirds  whatever  the 
husband  gains  by  the  exercise  of  a  profession 
or  office ;  fourth^  the  gains  from  the  money 
of  the  spouses,  although  the  capital  is  the 
separate  property  of  one  of  them."  It  is 
scarcely  necessary  to  say  that,  because  the 
relation  of  husband  and  wife  as  to  their  com- 
mon property  is  likened  to  a  partnership, 
the  reason  for  the  similitude  is  totally  want- 
ing when  their  separate  property  is  con- 
cerned. 

But  the  respondents  produce  two  decis- 
ions of  New  York  and  Mississippi,  respect- 
ively, which  expressly  hold  that  a  husband 
and  wife  may  be  partners, — JSuau  v.  Caffe, 
122  N.  Y.  808,  9  L.  R.  A.  693 ;  Toof  v. 
Brewer  (Miss.)  8 So.  Rep.  671.  The  statutes 
of  New  York  governing  the  former  case  were 
almost  identical  with  those  of  Massachusetts, 
above  quoted.  Husband  and  wife  filed  a  cer- 
tificate, by  which  they  assumed  to  form  a 
limited  partnership  under  the  firm  name  of 
"  George  Caffe. "  The  husband  was  the  gen- 
eral and  the  wife  the  special  partner,  she 
contributing  $26,000.  The  firm  became  in- 
debted,  and  both  husband  and  wife  were 
sued.  The  court,  after  reviewing  New  York 
cases  only,  said:  ''Upon  principle  and  au- 
thority we  think  that  when  a  husband  and 
wife  assume  to  carry  on  a  business  as  part- 
ners, and  contract  debts  in  the  course  of  it, 
the  wife  cannot  escape  liability  on  the 
ground  of  coverture."  This  as  is  seen  by  the 
facts  above  stated,  was  an  extreme  case,  in 
which  the  wife  had  by  a  solemn  instrument, 
placed  upon  file  among  public  records,  shown 
her  intention  of  assuming  a  partnership  re- 
lation with  her  husband  and  contributing  to 
the  firm  large  sums  of  money.  Whether  or 
not  the  firm  was  insolvent  is  not  disclosed. 
All  that  appears  is  that  she  was  retained  as 
a  party  to  the  action.  But  we  find  that  of 
the  seven  Judges  of  New  York  Court  of  Ap- 
peals but  four  join^  in  the  opinion,  while 
three  dissent  on  the  very  point  in  question. 
Haight,  «/.,  in  his  dissenting  opinion,  re- 
views the  course  of  decision  m  Uie  state  of 
New  York  as  well  as  in  other  states,  and 
comes  to  the  conclusion — which  is,  we  think, 
unassailable  — that  the  majority  opinion  was 
wrong.  The  decision  in  this  case  is,  to  us, 
a  curious  one,  inasmuch  as  we  find  the  same 
court,  only  one  year  previous,  in  the  case  of 
Hendrick  v.  Immcm,  117  N.  Y.  411,  6  L.  R. 
A.  659,  holding  by  a  unanimous  court  that 
under  these  same  statutes  a  husband  and  wife 
could  not  contract  with  each  other  at  all. 

Toof  V.  Bretcer  was  a  controversy  which 
was  controlled  by  the  statutes  of  Arkansas, 
which  are  again  almost  exact  duplicates  of 
those  of  Massachusetts.  The  court,  after 
alluding  to  Abbott  v.  Jackwn,  48  Ark.  212, 
in  which  it  was  held  that  a  married  woman 
could  become  a  partner  as  a  sole  trader  with 
a  third  person  other  than  her  husbtind,  and 
would,  as  to  her  property,  be  bound  by  all 
the  contracts  of  the  firm  as  effeciually  and 
to  the  same  extent  as  if  she  were  a  man, 
discusses  cases  in  Massachusetts,  New  York, 
and  other  states,  and  comes  to  tlie  conclu- 
sion that  a  married  woman,  under  the  law 
of  Arkansas,  could  also  become  the  business 
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partner  of  her  husbancL  Just  why  it  becomes 
necessary  for  the  court  in  this  case  to  decide 
this  question  is  not  clear  from  the  report. 
It  is  said  that  the  Brewers,  husband  and  wife, 
were  carrying  on  planting  operations  in  Ar- 
kansas, and  Toof  et  al.  made  to  them  advan- 
ces of  supplies.  After  this  the  Brewers 
moved  to  Tennessee,  and  there  gave  to  Toof 
£t  al,  four  notes  in  payment  of  the  indebt- 
edness due  them,  in  which  notes  Mrs.  Brewer 
charged  her  separate  estate  for  their  payment. 
From  this  it  would  seem  that  the  question 
of  partnership  was  not  necessarily  involved 
in  the  case,  but  that  the  real  question  was 
whether,  upon  her  note,  which  assumed  to 
expressly  charge  her  separate  estate,  a  per- 
sonal judgment  at  law  should  be  entered 
against  her. 

The  case  of  WeJU  v.  Gaywood,  8  Colo.  489, 
is  also  cited  by  respondents,  and  the  general 
language  used  bv  the  court  in  that  case  on 
page  494  is  abundantly  broad  enough  to  sup- 
port the  citation,  were  it  not  that  the  point  in 
issue  had  no  analogy  whatever  to  that  of  the 
case  at  bar.  We  conclude,  upon  the  whole, 
that  the  better  reason  as  well  as  authority  is 
with  the  position  that  these  married  women's 
statutes  generally  agree  on  their  material 
points,  and  that  it  was  not  intended  thereby 
that  a  husband  and  wife  could  become  part- 
ners. 

But  in  our  statute  there  are  one  or  two 
provisions  which  we  think  make  this  posi- 
tion clearer  than  it  is  in  perhaps  any  of  the 
others.  Section  2897  substantially  makes 
each  of  them,  as  to  all  transactions  between 
them,  a  trustee  for  the  other.  The  burden 
of  proof,  as  between  them,  is  upon  the  par- 
ty asserting  the  good  faith.  Persons  who 
are  free  to  contract  with  each  other  are  not 
subject-to  such  a  rule.  They  stand  at  arms' 
length,  and,  unless  there  is  actual  ^ud, 
the  law  gives  no  relief.  Again,  it  would 
fleem  that»  if  husband  and  wife  are  at  liberty 
to  contract  with  each  other  with  perfect  free- 
dom as  strangers,  the  provisions  of  section 
2416  would  have  been  left  out.  By  that  sec- 
tion husband  and  wife,  when  they  attempt 
to  make  any  agreement  as  to  the  status  or 
disposition  of  the  conununity  property,  must 
do  so  by  the  execution  of  an  instrument  in 
writing  and  under  seal,  which  must  be  ac- 
knowledged and  certified  as  a  deed  to  real 
€State.  Why  so  much  solemnity  with  regard 
to  her  interest  in  conmiimity  property  and 
«uch  looseness  and  absolute  want  of  protec- 
tion with  regard  to  her  separate  property, 
which  it  is  conceded  by  all  it  was  the  first 
purpose  of  this  Act  to  secure  to  her? 

The  case  at  bar  is,  perhaps,  as  strong  an 
example  as  experience  could  produce  of  the 
evil  effects  of  such  a  construction  of  this 
statute  as  is  contended  for  by  respondents. 
The  wife  held  certain  real  estate,  which  she 
claims  is  her  separate  propertjr.  It  is  all 
she  has.  The  husband  engaged  in  a  mercan- 
tile bufliness  in  a  building  built  by  her  upon 
faer  land,  and  painted  over  the  door  a  sign, 
'^J.  P.  Uayden  &  Co."  He  went  to  Seattle 
to  buy  ^oods  for  his  stock,  and  his  wife  went 
with  him.  In  a  certain  store  where  he  was 
about  to  make  some  purchases  he  was  asked 
who  constituted  the  firm.    His  answer  was, 

16  L.  R  A. 


"My  wife  is  the  only  partner  I  have."  She 
sat  within  a  few  feet  of  where  this  was  said, 
and  the  witness  who  testified  to  the  statement 
of  Mr.  Hajrden  thought  she  might  have  heard' 
what  he  said.  Again,  a  traveling  agent  for 
a  firm  in  San  Francisco,  who  sought  to  sell 
Hayden  goods,  when  in  the  store  at  Fairhaven 
asked  a  question  similar  to  the  one  asked  in 
Seattle,  and  received  a  similar  answer ;  and 
on  this  occasion  Mrs.  Hayden  was  sitting  at 
a  desk  in  the  view  of  the  two  men,  and  again 
the  testimony  was  that  she  might  have  heard 
what  her  husband  said.  The  jury  found 
as  a  special  verdict  that  these  were  the 
only  two  men  to  whom  any  such  statement 
was  made,  although  others  were  testified  to. 
Yet  upon  this  testimony,  and  some  other  of 
as  slight  moment,  and  because,  as  it  is  said, 
the  wife  remained  silent,  and  did  not  deny 
what  her  husband  said  in  her  hearing,  she 
was  held  to  be  a  general  partner  by  hold- 
ing out, "  and  judgment  was  rendered  against 
her,  not  only  for  the  claims  of  the  two 
firms  to  whose  representatives  her  hus- 
band had  said  that  she  was  his  partner,  but 
also  for  the  claims  of  eighteen  or  twenty 
otlier  firms,  none  of  whom,  with  the  excep- 
tion of  one  or  two,  pretended  to  have  heard 
that  she  was  in  any  wise  interested  in  the 
business,  or  that  she  existed  as  the  wife  of 
J.  P.  Hayden.  It  is  clear  that  to  sustain 
such  a  judgment  would  be  to  render  the  es- 
tate of  every  married  woman  wholly  unsafe, 
and  all  but  destroy  the  most  beneficial  pur- 
pose designed  to  be  subserved  by  the  statute, 
as  we  understand  it. 

Judgment  reversed^  and  cause  dinmissed. 

Anders^  (7A.  /.,  and  Hoyt*  J.,  concur. 

Scottt  J.,  concurring  (filed  June  14, 
1892)  : 

I  concur  in  holding  that  a  husband  and 
wife  cannot  enter  into  a  partnership  with 
each  other  to  carry  on  a  business.  This  is 
the  law  in  most  of  the  states,  and  all  ar^^u- 
ments  advanced  in  favor  of  such  a  holding 
elsewhere,  in  so  far  as  their  laws  relating  to 
the  removal  of  the  disabilities  of  married 
women  are  like  our  own,  derive  much  greater 
force  in  a  state  where  community  property 
laws  prevail  as  here.  Our  statutes  recognize 
but  two  kinds  of  property  which  can  be  held 
or  owned  by  married  persons, — separate  prop- 
erty and  community  property.  The  statutes 
point  out  how  this  property  may  be  acquired, 
and  define  what  it  is,  according  to  the  man- 
ner and  time  in  which  it  is  acquired.  The 
property  and  pecuniary  rights  of  every  mar- 
ried woman  at  the  time  of  her  marriage,  or 
afterwards  acquired  by  gift  devise  or  in- 
heritance with  the  rents,  issues,  and  profits 
thereof,  is  her  separate  property,  and  the 
same  is  true  with  regard  to  like  property 
owned  by  the  husband!  Section  1399,  Oen. 
Stat,  (former  §  2409) ,  provides  that  all  prop- 
erty not  acquired  as  prescribed  in  any  one 
of  the  ways  mentioned  which  is  acquired 
after  marriage  by  either  husband,  or  wife, 
or  both,  is  community  property.  It  has  been 
held  that  their  interests  in  this  community 
property  are  indissoluble  during  the  exist- 
ence of  the  community  to  the  extent  that  the 
intereste  of  either  therein  cannot  be  reached 
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separately  by  any  third  party.  The  interest 
of  each  in  the  property  is  equal,  and  I  do 
not  think  it  would  be  contended  that  by  any 
^mutual  arrangement  between  themselves  they 
could  agree  that  either  could  have  a  lesser 
interest  than  the  other  in  said  property  with- 
out destroying  its  community  character. 

Section  1401,  Gen.  Stat.,  provides  that 
"  nothing  contained  in  any  of  the  provisions 
of  this  chapter,  or  in  any  law  of  this  state, 
shall  prevent  the  husband  and  wife  from 
jointly  entering  into  any  agreement  concern- 
ing the  status  or  disposition  of  the  whole, 
or  any  portion  of  community  propertv,  then 
owned  by  them  or  afterwards  to  be  ac- 
quired, to  take  effect  upon  the  death  of 
either."  This  seems  to  me  to  clearly  pre- 
clude the  idea  of  their  entering  into  any 
such  agreement  affecting  their  property  in- 
terests to  take  effect  prior  to  the  dissolution 
of  the  community  except  as  expressly  pro- 
vided otherwise.  Section  1448,  Gen.  Stat., 
authorizes  the  direct  conveyance  by  one  to 
the  other  of  his  or  her  interest  in  all  or  any 
portion  of  their  community  real  property 
which  thereby  becomes  the  separate  property 
of  the  grantee,  but  it  is  apparent  that  such 
a  deed  to  be  effectual  must  convey  the  entire 
interest  of  the  grantor  in  the  property  desig- 
nated in  the  deed  from  the  one  spouse  to  the 
other.  No  lesser  nor  partial  Interest  of  the 
grantor  could  be  conveyed  in  any  event  be- 
cause this  would  have  the  effect  of  destroy- 
ing its  community  character,  and  leave  it 
neither  separate  nor  community,  which  woald 
effect  a  result  the  law  does  not  contemplate. 
If  a  husband  and  wife  can  become  partners 
in  business  they  can  form  the  same  kind  of 
a  partnership  that  otiier  persons  can,  and 
enter  into  an  agreement  whereby  one  could 
take  a  small  interest  in  the  business,  and  the 
profits  thereof,  and  the  other  the  larger  one. 
The  property  acquired  through  the  pursuance 
of  this  business  would  not  come  under  either 
head  of  the  two  classes  recognized  ;  it  could 
not  be  held  to  be  separate  property  for  it 
would  not  be  acquired  in  any  one  of  the 
ways  specified,  and  it  could  not  be  com- 
munity property,  because,  as  said,  in  com- 
munity property  their  interests  must  be 
equal,  while  according  to  the  partnership 
contract  their  interests  might  be  very  un- 
equal. This  would  create  a  third  species  of 
property  owned  by  husband  and  wire  which 
the  law  does  not  recognize.  It  seems  to  me 
to  be  clearly  the  intention  of  the  law  that 
only  the  two  species  of  property  can  belong 
to  the  community,  or  to  either  of  its  mem- 
bers ;  that  the  law  is  a  limitation  in  this  re- 
spect, and  will  not  permit  the  holding  or 
ownership  of  any  other  kind  of  property 
than  that  which  is  designated  as  separate, 
and  that  which  is  designated  as  community, 
and  the  distinguishing  features  of  its  acqui- 
sition have  been  clearly  pointed  out  and  de- 
fine its  character ;  especially  for  these  reasons 
I  think  that  in  this  state  where  community 
property  laws  obtain  that  it  would  be  con- 
traiy  to  the  whole  law  on  this  subject  to  per- 
mit the  husband  and  wife  to  enter  into  any 
contract  or  agreement  whereby  they  might 
acquire  property  of  a  character  other  or  dif- 
ferent from  that  specified  which  the  law  ex- 
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pressly  permits  them  to  httid  and  enjoy.  It 
is  true  we  have  some  statutes  which  construed 
without  reference  to  others  would  seem  to 
allow  the  wife  to  enter  into  any  contract, 
and  which  remove  all  restrictions  in  this 
respect.  I  think  our  statute  law  upon  this 
subject  goes  to  a  greater  extent  than  that  of 
the  states  from  which  the  cases  have  been 
cited. 

Section  1408  of  the  General  Statute,  (§ 
2396,  Code  1881,)  provides  that  every  married 
person  shall  hereafter  have  the  same  rieht 
and  liberty  to  acquire,  hold,  enjoy,  and  dis- 
pose of  every  species  of  property,  and  to  sue 
and  be  sued  as  if  he  or  she  were  unmarried, 
and  section  1410  (§2406,  Code  1881,)  provides 
that  contracts  may  be  made  by  a  wife  and 
liabilities  incurred,  and  the  same  may  be 
enforced  by  or  against  her  to  the  same  extent 
and  in  the  same  manner  as  if  she  were  un* 
married,  yet  when  considered  in  connection 
with  our  other  laws  relating  to  the  property 
rights  of  married  persons  it  is  apparent  that 
they  are  considerably  restricted  thereby,  and 
it  would  be  wholly  incompatible  and  incon- 
sistent with  such  other  provisions  to  hold 
that  a  husband  and  wife  could  enter  into 
any  joint  arrangement  or  agreement  between ' 
themselves  creating  a  different  kind  of  own- 
ership  in  property  from  the  ones  specified,  to 
take  effect  before  the  death  of  either,  and  it 
would  be  strongly  against  public  policy  to 
allow  them  so  to  do,  and  thus  likely  to  give 
rise  to  interminable  and  unfathomable  com- 
plications. 

Our  laws  cannot  in  accordance  with  recog* 
nized  rules  of  construction  be  held  to  au- 
thorize the  husband  and  wife  to  enter  into  a 
partnership  with  each  other  for  t^e  purpose 
of  trade  or  business  although  it  may  be  pos- 
sible they  might  form  some  particular  kind 
of  an  agreement  for  such  a  purpose  which 
mijrht  not  conflict  with  their  rights  of  prop- 
erty as  defined  by  the  statutes.  ,  This  is  very 
doubtful,  however,  and  when  considered  in 
all  its  bearings  with  the  rights,  duties,  and 
liabilities  of  partners  to  each  other  and  to 
creditors,  it  is  evident  that  it  is  not  the  in- 
tent of  the  law  to  confer  any  such  authority 
upon  them.  The  effect  that  such  an  arrange- 
ment might  have  or  must  necessarily  have 
upon  their  property  rights  as  classified,  is 
the  strongest  argument  that  can  be  advanced 
against  the  position  of  the  respondents,  as  it 
would  destroy  the  distinction  between  the 
classes  of  property  they  may  own  as  declared 
by  the  statutes. 

Section  1444, Gen.  Stat.,  provides  that  a  hus- 
band or  wife  may  appoint  the  other  attorney 
in  fact  with  full  power  to  sell,  convey,  and 
incumber  his  or  her  separate  estate  both  real 
and  personal,  and  section  1446  makes  similar 
provision  with  regard  to  their  community 
property,  and  with  section  1448,  further  as- 
sisted by  the  broad  scope  of  sections  1408 
and  1410  practically  subjects  the  wife  to  the 
infiuence  of  the  husband  as  to  the  disposi- 
tion and  control  of  her  property,  separate  or 
community,  it  seems  to  me  as  fully  as  any 
partnership  agreement  between  them  could 
possibly  effect,  and  I  should  be  forced  to  the 
conclusion  that  they  might  become  partners 
in  trade  with  each  other  were  it  not  for  ttie 
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•tatut«8  prescribing  and  defining  the  kinds 
of  property  a  husband  and  wife  may  own 
and  acquire.  It  is  a  matter  of  experience 
that  their  property  rights  and  relations  be- 
oome  complicated  at  best  under  the  practical 
workings  of  the  law  as  expressed  and  inter- 
preted, and  as  a  matter  of  public  policy  it 
would  be  very  undesirable  to  still  further 
allow  them  to  become  involved  in  mercantile 
partnership  relations  with  all  its  possible 
resulting  consequences,  conflicts  and  compli- 
cations. 

I>nnbaj!»» «/.,  dissenting  (Filed  May  28, 

1892)  : 

I  dissent.  It  seems  to  me  that  the  decision 
in  this  case  is  another  instance  (too  common 
in  the  history  of  the  courts  of  the  United 
States)  of  the  Judicial  repeal  of  a  statute. 
It  is  not  only  a  fundamental  principle  of 
our  govemment,  well  understood  and  uni- 
versally recognized,  that  the  legislative  and 
iudicial  departments  of  the  government  must 
be  kept  distinct  and  separate,  but  the  first 
warning  note  sounded  by  all  writers  on  stat- 
utory interpretation  is  that,  when  the  lan- 
guage of  a  statute  is  plain  and  unambiguous, 
tiie  duty  of  interpretation  by  the  court  does 
not  arise. 

Section  2396  provides  that  "every  married 
person  shall  hereafter  have  the  same  right 
and  liberty  to  acquire,  hold,  enjoy,  and  dis- 
pose of  every  species  of  property,  and  sue 
and  be  sued,  as  if  he  or  she  were  unmarried. " 
There  seems  to  be  nothing  ambiguous  or 
doubtful  in  the  langua^^e  or  provisions  of 
this  statute,  and,  applying  any  and  every 
known  rule  of  interpretation  to  i1^  we  must 
conclude  that  there  is  no  room  for  construc- 
tion, and  that  the  only  duty  of  the  court  is 
to  declare  it  the  law,  and  to  decree  its  en- 
forcement. The  real  intention  of  the  law- 
makers must  be  gathered  from  what  they  say, 
and,  where  the  language  is  not  technical,  it 
muBt  be  given  its  ordinary  and  popular 
meaning.  The  statute  provides  that  ** every 
marriea  person  can  enjoy  and  dispose  of 
every  species  of  property  as  if  he  or  she 
were  unmarried.'"  Is  there  anything  doubt- 
ful or  ambiguous  about  that  language? 
Could  language  be  more  plain,  pointed,  or 
incisive?  Could  the  idea  of  unrestricted  en- 
joyment of  one's  property  be  expressed  more 
tersely,  plainly,  and  emphatically?  There 
are  no  provisos  and  no  exceptions  expressed. 
What  right,  then,  has  the  court  to  step  in, 
and,  under  the  guise  of  construction,  inject 
a  limitation  which  the  Legislature  did  not 
provide  for,  and  which,  in  effect,  rendera 
nugatory  the  law  passed  by  that  body? 

It  is  an  easy  but  a  dangerous  thing  foi 
courts  to  wander  off  in  hazy  theories  and 
speculations  concerning  what  the  Legislature 
meant,  and  to  base  their  conclusions  on  the 
policy  or  impolicy  of  the  law.  This  should 
only  be  done  when  the  patent  ambiguity  of 
the  law  compels  it.  And  here,  in  support 
of  what  I  have  said,  I  desire  to  quote  from 
Endlich,  on  the  Interpretation  of  Statutes, 
(sec.  4,)  which  is  the  embodiment  of  the 
authorities  upon  this  subject:  ''Sec.  4. 
When,  indeed,  the  language  is  not  only 
plain,  but  admits  of  but  one  meaning,  the 
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task  of  Interpretation  can  hardly  be  said  to 
arise,  (and  'those  incidental  rules  which  are 
mere  aids,  to  be  invoked  when  the  meaning 
is  clouded,  are  not  to  be  regarded. ')  It  is 
not  allowable,  says  Vattel,  to  interpret  what 
has  no  need  of  interpretation.  Ahaoluta  ten- 
tentia  exporitore  rum  eget  Such  language 
best  declares,  without  more,  the  intention  of 
the  law-giver,  and  is  decisive  of  it.  The 
Legislature  must  be  intended  to  mean  what 
it  has  plainly  expressed,  and  consequently 
there  is  no  room  for  construction.  (It  is 
therefore  only  in  the  construction  of  statutes 
whose  terms  give  rise  to  some  ambiguity,  or 
whose  grammatical  construction  is  doubif  ul, 
that  courts  can  exercise  the  power  of  con- 
trolling the  language  in  order  to  give  effect 
to  what  thev  suppose  to  have  been  the  real 
intention  of  the  law- makers.  Where  the 
words  of  a  statute  are  plainly  expressive  of 
an  intent,  not  rendered  dubious  by  the  con- 
text, the  interpretation  must  conform  to  and 
carry  out  that  intent.  It  matters  not,  in  such 
a  case,  what  the  consequences  may  be.  'It 
has  therefore  been  distinctly  stated,  from 
early  times  down  to  the  present  day.  that 
judges  are  not  to  mold  the  language  of  stat- 
utes in  order  to  meet  an  alleged  convenience 
or  an  alleged  equity ;  are  not  to  be  influenced 
by  any  notions  of  hard^ip,  or  of  what,  in 
their  view,  is  right  and  reasonable,  or  is 
prejudicial  to  society ;  are  not  to  alter  clear 
words,  thou  eh  the  iJegislature  may  not  have 
contemplated  the  consequences  of  using 
them;  are  not  to  tamper  with  words  for  the 
purpose  of  giving  them  a  construction  which 
is  "suppos^  to  be  more  consonant  with  jus- 
tice** tnan  their  ordinary  meaning.  *)  Where, 
by  the  use  of  clear  and  unequivocal  language, 
capable  of  only  one  meaning,  anything  is. 
enacted  by  the  Legislature,  it  must  be  en- 
forced, even  though  it  be  absurd  or  mischiev- 
ous. If  the  words  go  beyond  what  was 
J  probably  the  intention,  effect  must  neverthe- 
es9  be  given  to  them.  They  cannot  be 
construed,  contrary  to  their  meaning,  as 
embracing  or  excluding  cases  merely  because 
no  eood  reason  appears  why  they  would  be 
excluded  or  embraced.  However  unjust, 
arbitrary,  or  inconvenient  the  intention  con- 
veyed may  be,  it  must  receive  its  full  effect. 
(Indeed,  it  is  said  that  it  is  only  when  all 
other  means  of  ascertaining  the  legislative 
intent  fail,  that  courts  may  look  to  the 
effects  of  a  law  in  order  to  influence  their 
construction  of  it.  But,  whilst  it  may  be 
conceded  that  where  its  provisions  are  am- 
biguous, and  the  legislative  intent  is  doubt- 
ful, the  effect  of  several  possible  construc- 
tions may  be  looked  at  in  order  to  determine 
the  choice,  it  is  very  certain  tiiat,)  when 
once  the  intention  is  plain,  it  is  not  the  prov- 
ince of  a  court  to  scan  its  wisdom  or  its 
policy.  Its  duty  is  not  to  make  the  law 
reasonable,  but  to  expound  it  as  it  stands, 
according  to  the  real  sense  of  the  words.  ** 

And  yet  the  majority,  by  an  argument 
based  on  the  supposed  hardships  which 
would  be  imposed  upon  marriea  women, 
have  oome  to  the  conclusion  that  the  Legis- 
lature did  not  mean  what  it  plainly  said ; 
and,  if  the  language  of  section  289o  could 
possibly  be  tortured  into  anything  doubtful, 
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flection  240C  plainly  shows  that  the  legisla- 
tive intent  was  to  remove  all  civil  disabili- 
ties, so  far  as  property  rights  are  concerned, 
when  it  provides  that  'Mion tracts  may  be 
made  by 'a  wife,  and  liabilities  incurred, 
And  the  same  may  be  enforced  by  or  against 
her,  to  the  same  extent  and  in  the  same 
manner  as  if  she  were  unmarried."  The 
Legislature  evidently  understood  the  full 
flcope  of  the  law  it  was  enacting,  and  its 
far-reaching  effects ;  and  where,  in  Its  opin- 
ion, the  limitation  was  necessary,  it  pro- 
Tided  for  it,  as  in  the  proviso  to  section  2898 
tliat  **  nothing  in  this  chapter  shall  be  con- 
strued to  confer  upon  the  wife  any  right  to 
vote  or  hold  office  except  as  otherwise  pro- 
vided by  law. "  Had  it  intended  the  law  to 
operate  as  claimed  by  the  n\ajority  it  would 
«vidently  have  incorporated  a  proviso  in 
section  ^06  substantially  as  follows :  **  Pro- 
vided no  married  woman  shall  enter  into  a 
contract  of  partnership  with  her  husband." 
But  it  is  left  for  the  court  to  enact  this  pro- 
viso by  Judicial  construction, — something 
verv  near  approaching,  in  my  opinion,  a 
Judicial  enactment. 

As  showing  the  danger  of  leaving  the 
plain  provisions  of  the  stetutorjr  law,  1  note 
tiie  fact  that  the  majority  recite  at  length 
the  provisions  of  the  common  law,  and  draw 
deductions  from  its  analogies,  when  the  Act 
in  question,  to  avoid  the  very  thing  which 
the  court  now  insists  on  doing,  provides 
especially  in  section  2417  that  the  ''rule  of 
4X)mmon  law  that  statutes  in  derogation  there- 
of are  to  be  strictly  construed  has  no  appli- 
cation to  this  chapter.  This  chapter  estab- 
lishes the  law  of  this  territory  respecting 
the  subject  to  which  it  relates,  and  its  pro- 
visions and  all  proceedings  under  it  shall 
t)e  liberal Iv  construed  with  a  view  to  effect 
its  object. "  The  Legislature  evidently  at- 
tempted to  emancipate  this  law  from  the  rule 
of  construction  now  insisted  upon  by  the 
•court,  and  the  plain  rule  of  construction 
provided  by  the  Legislature  is  waived  aside 
by  the  remark  that ^  it  is  not  to  be  supposed 
that  the  Legislature  intended  or  proposed  to 
extend  the  scope  of  the  Act  beyond  the  lan- 
guage used,  further  tiian  the  implications 
naturally  flowing  therefrom."  I  think  that 
it  is  to  be  presumed  that  the  Legislature 
realized  the  fact  that  it  was  enacting  a  stat- 
ute in  derogation  of  the  common  law,  and 
that  it  did  not  want  the  law  hampered  by 
i;he  rule  of  construction  mentioned.  '  It  seems 
to  me  that  the  language  of  section  2417  is 
also  so  plain  that  there  is  no  room  for  con- 
struction. In  fact  it  seems  that,  if  the 
plain  provisions  of  this  law  can  be  argued 


out  of  existence,  all  the  liiws  of  the  state 
are  at  the  mercy  of  judicial  construction. 

I  am  unable  to  see  in  what  \vay  the  enact- 
ments of  section  2397  and  section  2416  sus- 
tain the  theory  of  the  majority.  It  is  per- 
fectly competent  for  the  law  to  provide  who 
shall  be  subject  to  the  burden  of  proof  in 
any  given  transaction  nor  is  it  b^  any  means 
a  new  provision  of  the  law.  It  is  especially 
a  wise  provision  in  this  instance,  and  can 
in  no  way  that  I  can  perceive  throw  any 
light  on  the  subject  discussed.  So  far  as 
section  2416  is  concerned,  there  is  the  very 
best  of  reasons  why  transactions  concerning 
community  property  should  be  attended  with 
solemnity  and  certainty.  Both  parties  have 
an  interest  in  such  property,  and  delicate 
relations  exist  which  do  not  exist  at  all  con- 
cerning the  separate  property  of  either  of  the 
spouses.  The  separate  property  is  more  in- 
dependent ;  and  the  fact  that  the  law  imposes 
thete  solemn  protections  upon  community 
property,  and  not  upon  separate  property, 
would  rather  strengthen  the  idea  that  the 
use  of  separate  property  was  entirely  unre* 
stricted.  The  fact  is  tliat  for  many  years  the 
law,  in  obedience  to  popular  demand,  grow- 
ing out  of  feudal  education,  stood  in  loeo 
parentis  to  woman.  She  was  regarded  as  not 
being  able  to  transact  business,  and  had  to 
act  under  a  trustee  or  guardian.  Advancing 
thought  has  demandeu  other  legislation  and 
woman's  independence  and  capability  have 
been  recognized  by  the  legislation  of  differ- 
ent states  in  different  degrees.  In  this  state, 
I  think,  the  Legislature  has  seen  fit  to  grant 
to  married  women  an  untrammeled  control 
of  their  separate  property.  The  law  pre- 
sumes  that  they  are  capable  of  protecting 
their  own  property,  and  it  is  not,  in  my 
opinion,  the  duty  of  the  court  now  to  as* 
sume  to  stand  in  loco  parentis,  or  to  sally 
forth  in  Quixotic  zeal  to  relieve  women  from 
conjugal  oppressors,  or  from  burdens  real  or 
imaginary.  It  is  argued  by  the  majority 
that  the  case  at  bar  is  an  instance  of  the  evil 
effect  of  the  construction  contended  for  by 
respondents,  because  the  wife  was  held  to  tie 
a  partner  by  ^'holdine  out,"  when  the  testi- 
mony did  not  justify  such  a  conclusion. 
This  argument,  in  my  opinion,  is  entirely 
without  force,  and  will  apply  equally  to 
nearly  every  law  on  the  statute  books.  Jur- 
ies are  continually  rendering  verdicts,  and 
courts  entering  judgments,  based  on  inade- 
quate testimony.  It  is  simply  a  question  of 
fact  to  be  tried  as  any  other  question  of  fact 
is  to  be  tried. 

Rehearing  denied. 


CONNEOTIOUT  SUPREME  COURT  OF  ERRORS. 


APPEAL  FROM  PROBATE  OF  ANN 
SMITH,  Guardian,  etc.,  of  Thomas  Smith, 
St  ak 

( Conn ) 

1.  A  lack  of  honesty*  integrity»  ajid  ex- 
perience in  bnsinefls  affaire  to  not  suffi- 


cient ground  for  rejeotinfir  an  executor  tinder  a 
statute  which  allows  the  rejection  of  one  who  is 
*Mnoapable  to  accept  the  trust.** 

8.  An  ezecntor  appointed  by  will  can- 
not be  rejected  by  the  court  except  where  the 
law  has  specially  so  provided. 


NOTB.— Ae^uistte  moral  gualijleationsof  exeeuton.  \  quaHflcations,  moral  ia  their  nature,  for  o  ^ccutors. 
In  many  of  the  states,  statutes  prescribe  various  I  relating  chiefly  to  security  in  the  adminisiratioa 
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See  also  41  L.  R.  A.  154. 
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APPEAIi  FBOM  PbOBATS  OF  AjSHU  SMITH. 


(February  89, 18B3.) 

APPEAL  by  contestanta  from  a  decree  of  the 
Superior  Court  for  New  Haven  County 
reversing  a  decree  of  a  Court  of  Probate  held 
at  Waterbury  which  refused  to  approve  the 
appointment  of  Bryan  J.  Smith  as  executor  of 
the  will  of  Bridget  Smith,  deceased,  although 
he  had  been  named  in  such  will  as  executor, 
«nd  in  his  place  appointing  James  J.  Cassin. 
Affirmed, 

The  facts  sufficiently  appear  in  the  opinion. 

Mesars.  Georg^e  E.  Il^vvj and  Laeien  F. 
3urpee»  for  appellants,  original  appellees : 

Legislation,  both  in  England  and  in  the 
United  States,  has  been  constantlv  adding  to 
the  number  of  causes  of  disqualification,  and 
limiting  the  number  of  those  who  may  accept 
such  trusts.  The  old  doctrine  that  the  testator 
bad  some  absolute  and  sacred  right  or  privilege 
to  appoint  a  trustee  of  his  own  liking  to  carry 
•out  the  purposes  of  bis  will  has  proved  unsat- 
isfactory It  is  the  modem  opinion  that  the 
•execution  of  the  will  is  rather  to  be  considered 
than  the  srivingof  a  lucrative  office  to  any  per- 
son, and  the  interests  of  legatees  and  creditors 
are  to  be  promoted  rather  tnan  the  gratification 
■of  the  testator's  caprice  in  selecting  his  ez- 
•ecutor. 

Schouler,  Exrs.  &  Admrs.  §  33:  1  Woerner, 
Exrs.  &  Admrs.  §  233. 

In  this  state,  the  Revision  of  1885  provided: 
«'  If  no  executor  be  named  in  the  will,  or  if  the 


executor  named  shall  have  died,  or  shall  refuse 
or  be  incapable  to  accept  said  trust,  or  to  give 
bond,  the  court  shall  commit, the  administra- 
tion," etc. 

Conn.  Gen.  Stat.  §  549. 

Manifestly  this  statute  w^s  intended  to  en- 
large the  discretionary  power  of  the  court  of 
probate,  as  well  as  to  add  to  the  requirements 
upon  those  who  apply  to  be  made  executors. 
The  court  of  probate  may  find  an  applicant 
incapable.  Must  that  incapability  arise  from 
physical  and  mental  disqualifications  only,  or 
may  it  be  caused  as  well  by  want  of  common 
honesty? 

See  Wileojfs  App.  54  Conn.  320;  Wickmre^a 
App.  80  Conn.  86:  Drew't  App.  58  N.  H.  320. 

The  tendency  of  legislation  and  decision  has 
been  distinctly  toward  the  recognition  of  two 
classes  of  disabilities,  namely «  absolute  dis- 
abilities and  discretionary  disabilities. 

Croswell,  Exrs.  &  Admrs.  gg  103.  104. 

Mewrs.  Wooster,  Williams  As  Gaffer, 
for  appellee,  original  appellant: 

The  incapacity  contemplated  by  the  statute 
is  the  same  as  recognized  and  adopted  by  the 
common  law. 

1  Wms.  Exrs.  p.  278. 

All  persons,  generally  speaking,  are  capable 
of  becoming  executors  who  are  capable  of 
making  wills. 

Schouler,ExT8.&  Admrs.  §§  32, 33,and  notes. 

All  persons  mav  be  made  executors  unless 
specially  disqualified. 


<a  the  estate.   In  the  abeenoe  of  statutory  regula  ] 
tlon,  the  choice  of  the  testator  must  be  respected 
•tegardJeas  of  the  moral  character  of  the  nominee. 

The  person  nominated  In  the  will  Is  entitled  to 
•qualify  as  executor,  unless  under  mental  or  legal 
•disability.    Holbrook  v.  Head  (Ky.)  Jan.  28, 1888. 

It  is  said  by  T.  A.  Johnson.  J".,  in  McGregor  v. 
McGregor,  8  Abb.  App.  Dec.  08, 96 :  **  I  am  of  the 
•opinion  that  any  person  appointed  or  named  as 
-executor  in  a  will  is  to  be  deemed  oompetent,  un- 
less he  is  declared  incompetent  by  statute,  and  that 
4t  is  the  duty  of  the  surrogate  to  grant  letters  to 
•every  person  named  as  executor  in  a  will,  upon 
bitf  application,  who  is  not  declared  incompetent 
•to  serve  by  statute.  He  has  no  discretion  to  ezer- 
•dse  in  the  matter,  but  must  obey  the  requirements 
of  the  statute,  which  is  the  sole  source  of  his 
power." 

From  the  earliest  time  it  has  been  a  rule  that 
«very  person  may  be  an  executor,  saving  such  as 
■are  expressly  forbidden.  2  Wms.  Bxrs.  6th  Am.  ed. 
p.  198. 

There  are  few,  or  none,  who  by  our  law  are  dis- 
«bled,  on  account  of  their  crimes,  from  being  ex- 
ecutors-   Id.  p.  20L 

The  word  *'  integrity.*^  In  a  statute  Justifying  the 
rejection  of  an  executor  who  is  wanting  in  integ- 
Tlty«  means  soundness  of  moral  principle  and  char- 
acter as  shown  by  a  person^s  dealings  with  others. 
In  the  making  and  performance  of  oontracts,  in 
fidelity  and  honesty  in  the  discharge  of  trusts.  Be 
Bsuquier,  88  GaL  308. 

Under  this  statute  the  paramour  of  a  dissolute 
woman  who  professed  to  live  '*by  his  wits**  Is  dts- 
4|ualined  to  act  as  her  executor.  Plalsanoe^s  Estate, 
Myr.  Prob.  117. 

By  the  N^w  Fork  statute  one  **  convicted  of  an 
infamous  crime  *^  is  disqualified  to  receive  letters 
testamentary.  Under  this  statute  no  degree  of 
legal  or  moral  guilt  or  delinquency  is  sufficient  to 
exclude  a  person  unlen  convicted  of  an  infamous 
crime  upon  Indictment  or  other  criminal  proceed- 
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ings.  Ooope  v.  Lowerre,  1  Barb.  Gh.  46, 6  L.  ed.  286; 
Coggshall  V.  Green,  9  Hun,  471;  McMahon  v.  Harri- 
son, 10  Barb.  660. 

In  those  of  the  United  States  where  no  statute 
exists  upon  this  subject  it  is  probably  the  law  that 
conviction  of  an  infamous  crime  would  render  a 
person  incompetent  to  become  either  an  executor 
or  administrator,  and  if  not  so  absolutely,  yet  in 
cases  where  a  discretion  is  given  to  the  court  in 
the  matter,  such  conviction  would  probably  have 
much  weight  against  the  appointment.  ,  Croswell, 
Bxrs.  ft  'Admrs.  fi  84. 

But  in  Smethurst  v.  Tomlin,  2  Swab.  A  T.  1481,  it 
was  held  that  a  person  appointed  executor,  and 
after  the  testator*s  death  convicted  of  f^ony,  is 
not  thereby  disentitled  to  maintain  a  suit  in  a 
court  of  probate  to  establish  the  validity  of  the 
will  by  which  be  was  appointed. 

The  conviction  of  an  infamous  crime  which  will 
imder  the  New  York  statute  disqualify  one  from 
acting  as  executor  or  administrator  is  a  oonvlctf on 
in  the  courts  of  that  state.  0*Brten  v.  Neubert,  8 
Dem.  66. 

Verdicts  against  one  for  feloniously  or  fraudu- 
lently taking  property  and  for  criminal  oonversa- 
tion  do  not  disqualify.  Ck)ope  v.  Lowerre,  supra. 
Unless  repeated  offenses  estabhsh  ^Improvi- 
dence,'* which  the  statute  makes  a  disqualification. 
Ibid. 

A  conviction  of  larceny  in  another  state  will  not 
warrant  the  rejection  of  an  executor  as  incom- 
petent on  account  of  "  improvidence  **  within  the 
New  York  statute.    O'Brien  v.  Neubert,  aupra. 

The  fact  that  the  applicant  for  letters  is  a  pro- 
fessional gambler  is  presumptive  evidence  of  such 
improvidence  as  to  disqualify  him  for  the  office  of 
executor  or  administrator.  McMahon  v.  Harrison, 
6  N.  Y.  448. 

That  an  executor  has  been  adjudged  an  habitual 
drunkard  does  not  affect  the  validity  of  a  sale  of 
land  made  by  him  under  a  power  contained  in  the 
wilL    Sill  V.  McKnlght,  7  Watts  &  S.  244.       J.G.G. 
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Redf.  WillB,  pt  2»  chap.  2,  %  6,  par.  &  Bee 
also  par.  8. 

Ooe's  choice  of  an  executor,  by  his  last  will, 
being  sosolemni  an  act,  and  by  a  person  legally 
capable  of  making  a  choice  among  friends  and 
kindred,  should  be  heeded. 

Schouler,  Ezra.  &  Admrs.  §  83. 

Any  person  may  be  an  executor  if  mentally 
capable  of  executing  its  duties. 

Stewarft  App.  56  Me.  800. 

It  would  be  arbitrary,  as  well  as  unjust,  for 
a  court  to  adjudge  that  a  person  of  sufficient 
capacity  to  make  a  will  had  not  sufficient  to 
select  a  troatee  to  manage  his  estate  as  exec- 
utor. 

Sliieldi  y.  Shields,  60  Barb.  60. 

The  surrogate  has  no  discretion  to  exercise 
in  the  matter,  but  must  obey  the  requirements 
of  the  statute,  which  is  the  sole  source  of  his 
power. 

MeOregcr  v.  MeOregar,  8  Abb.  App.  Dec. 
92;  Berrp  y.  Hamilton,  12  B.  Hon.  191,  64 
Am.  Dec.  616,  note,  p.  518. 

Torraaee» «/.,  deliyered  the  opinion  of 
the  court : 

Shortly  after  the  will  of  one  Bridget  Smith 
had  been  admitted  to  probate,  Bryan  J. 
Smith,  as  son  of  the  deceased,  of  full  age 
and  of  ayerage  mental  capacity,  who  was 
appointed  executor  by  the  will,  appeared 
before  the  probate  court,  and  offerea  to  ac- 
cept said  trust,  to  qualify  aa  such  executor, 
and  to  ffiye  bond  as  required  by  law.  The 
court  or  probate  found  that  he  was  not  a  fit 
person  to  execute  the  trust,  refused  to  approye 
of  his  appointment  as  executor  under  the 
will,  ana  thereupon,  all  of  the  next  of  kin 
haying  refused  to  accept  the  trust,  appointed 
one  Cassin  as  administrator  with  the  will 
annexed  of  said  estate.  From  these  two  de- 
crees an  appeal  was  duly  taken  to  the  su- 
perior court.  In  the  reasons  of  appeal  filed 
In  that  court  the  aboye  stated  facta  were,  in 
substance,  set  forth. 

To  the  reasons  of  appeal,  the  appellees  in 
the  superior  court  filed  this  answer :  "  (1) 
The  said  Bryan  J.  Smith,  who  was  named  as 
executor  of  the  will  of  the  said  Bridget 
Smith,  deceased,  was  incapable  to  accept 
said  trust,  because  he  waa  not  a  man  of 
honesty  and  integrity  and  experience  in  busi- 
ness affairs.  (2)  The  said  court  of  probate 
appointed  said  James  J.  Cassin  to  be  admin- 
istrator with  the  will  annexed,  because  all 
of  the  next  of  kin  of  the  deceased,  except 
the  said  Brran  J.  Smith,  neglected  to  appear 
and  refused  to  accept  said  trust" 

The  appellants  in  the  superior  court  de- 
murred to  this  answer,  on  the  ground  that 
the  matters  therein  alleged  afforded  no  justi- 
fication for  the  action  of  the  court  of  probate, 
were  irreleyant  and  immaterial,  and  did  not 
show  any  want  of  mental  capacity  in  said 
Smith  to  accept  said  appointment  as  execu- 
tor. The  superior  court  sustained  the  de- 
murrer, and  subsequently  rendered  Judement 
setting  aside  the  action  of  the  court  or  pro- 
bate in  the  premises.  The  present  appeal  is 
brought  to  reyiew  this  action  of  the  superior 
court.  The  claim  of  the  present  appellants 
is  that  the  superior  court  erred  in  nolding 
that  Smith  was  not  incapable  of  accepting 
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the  office  of  executor  under  the  facts  ad- 
mitted  by  the  demurrer,  and  whether  the 
court  did  or  did  not  err  in  so  holding  is  the 
principal  question  in  the  case.  In  tSe  brief 
of  the  present  appellants  It  seema  to  be  con- 
ceded  that,  prior  to  1885,  the  court  of  pro- 
bate would  naye  had  no  power  to  refuse  to 
approye  of  the  appointment  of  an  executor 
merely  for  the  causes  alleged  against  Smith. 
But  it  is  claimed  that  the  power  of  the  court 
in  matters  of  this  kind  was  enlarged  by  the 
changes  made  in  the  reyision  of  the  Probate 
Laws  in  1885.  The  statute  bearing  upon  the 
question  under  consideration  aa  it  appears 
in  the  Reyision  of  1875,  reads  as  follows: 
"Upon  the  refusal  of  an  executor  to  accept 
the  trust  or  to  f^iye  a  bond,  the  court  shall 
commit  the  administration  of  the  estate,  with 
the  will  annexed,  to  the  widow  or  next  of 
kin  of  the  deceased,"  etc.  Reyision  1875, 
p.  871,  §  12.  Prior  to  1885  this  statute,  in 
substantially  the  same  form,  had  remained 
upon  the  statue  book  for  nearly  two  centu- 
ries. In  the  year  1885,  in  the  reyision  of  the 
probate  laws,  it  was  made  to  read  as  fol- 
lows: *'If  no  executor  be  named  in  the  will, 
or  if  the  executor  named  therein  shall  haye 
died,  or  shall  refuse  or  be  incapable  to  ac- 
cept the  trust,  or  to  giye  a  bond,  the  court 
shall  commit  the  administration  of  the  es- 
tate with  the  will  annexed  to  tiie  husband," 
etc.  Pub.  Acts  1885,  chap.  110,  §  141.  In 
this  form  it  now  appears  as  section  549  of 
the  present  (General  Statutes.  It  will  tJiua 
be  seen  that,  so  far  as  the  present  case  ia 
concerned,  the  only  change  made  in  the  law 
was  made  by  inserting  the  wordp,  ^^  or  .  .  . 
be  incapable  to  accept  the  trust, "  and  upon 
the  construction  of  these  words  the  decision 
of  the  case  at  bar  must  rest. 

The  present  appellants  contend  that  if  a 
person  is  lacking  in  honesty  or  integrity  or 
business  experience,  or  at  least,  if  he  is  lack- 
ing in  all  three,  he  is  to  be  deemed  **•  incap- 
able to  accept  the  trust, "  within  the  mean- 
ing of  this  statute.  We  think  this  claim  is* 
not  well  founded.  It  should  be  remembered 
that,  independently  of  any  statute  upon  the 
subject,  the  rule  of  the  common  law  was 
that  all  persons  might  be  appointed  as  exec- 
utors who  were  mentally  capable  of  execut- 
ing the  duties  of  the  trust,  or,  as  it  is  other- 
wise stated,  who  were  capable  of  making  a 
will,  or  were  not  specially  disqualified. 
Stewart's  App.  56  Me.  800;  Schouler,  Exrs. 
§82;  Redf.  Wills,  pt.  8,  chap.  2,  §  8. 
This  general  rule  has  been  modified  by  stat- 
ute in  some  of  our  states.  It  is  also,  we 
think,  quite  clear  upon  principle  and  au- 
thority that  where  a  testator  appoints  an  ex- 
ecutor out  of  the  class  recogniased,  either  by 
the  common  law  or  by  statute,  as  capable 
of  accepting  and  performing  the  duties  of 
such  a  trust,  the  court  inyeated  with  author- 
ity to  admit  the  will  to  probate  cannot  re- 
ject the  person  so  appointed,  or  refuse  to 
approye  of  the  appointment,  except  in  cases 
where  tiie  law  has  specially  so  proyided.  In 
a  case  decided  in  New  York,  in  1864,  under 
a  statute  of  that  state,  Judge  Johnson  uses 
the  following  language:  ''I  am  of  the 
opinion  that  any  person  appointed  or  named 
executor  in  a  will  is  to  be  deemed  to  be 
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competent  imless  he  is  declared  Incompetent 
by  statute,  and  that  it  is  the  duty  of  the 
surrogate  to  grant  letten  to  every  person 
named  executor  in  a  will,  u^on  his  applica- 
tion, who  is  not  declared  incompetent  by 
some  statute.  He  has  no  discretion  to  exer- 
cise in  the  matter,  but  must  obey  the  re- 
quirements of  the  statute,  which  is  the  sole 
source  of  his  power.  To  allow  surrogates 
to  invent  new  causes  of  disqualification,  and 
add  to  those  prescribed  by  statute,  would  be 
conferring  novel  and  dangerous  powers  upon 
those  officers  of  special  and  limited  jurisdic- 
tion." McGregor  Y,  McGregor,  8  Abb.  App. 
Dec.  92.  In  the  same  case  Judge  Denio 
said:  ''The  selection  of  executors  is  not 
committed  to  the  surrogate's  court.  The 
testator  is  allowed  to  appoint  such  persons 
as  lie  may  select,  provided  they  do  not  fall 
within  the  classes  of  incompetent  persons 
mentioned  in  the  statute."  In  a  Kentucky 
case,  decided  in  1851,  the  court  says :  **"  The 
mt^rnl  unfitness  of  the  person  appointed  as 
executor  of  a  will  cannot  be  inquired  into 
by  tiie  court  to  which  he  applies  for  permis- 
sion to  qualify.  He  derives  his  office  from 
testamentary  appointment,  and,  if  he  is  a 
person  not  disqualified  by  law  from  being 
an  executor,  the  court  has  no  right  to  refuse 
to  permit  him  to  qualify,  or  to  refuse  to 
ffrant  him  letters  testamentary."  Berry  v. 
Mamiltan,  12  B.  Mon.  191,  54  Am.  Dec.  515. 
^  One  is  not  disqual  ified  from  acting  as  execu- 
tor on  account  of  crime.  He  may  act  in  that 
capacity,  although  attainted  or  outlawed, 
under  the  English  law.  Nor  does  immor- 
ality or  habitual  drunkenness,  by  the  Ameri- 
can practice,  disqualify  one  to  act  in  that 
office."  Redf.  Wills,  art.  8,  chap.  2,  §  8. 
So  far  as  we  are  aware,  these  citations  are 
in  substantial  agreement  with  our  own 
law  upon  this  subject.  Thus  Swift  says: 
'^  Every  person  who  is  capable  of  making  a 
will  may  be  appointed  an  executor."  1 
Swift,  System  of  Laws,  428.  In  his  Digest, 
Judge  Swift  says :  **  An  executor  is  a  person 
appointed  by  the  testator  to  carry  his  will 
into  effect.  Any  person  may  be  appointed 
an  executor,  excepting  an  idiot  or  alien  en- 
emy." 1  Swift,  Dig.  442.  From  a  very 
early  period  our  statutes  on  this  subject  have 
made  the  power  of  the  court  of  probate  to 
appoint,  in  the  first  instance,  an  adminis- 
trator with  the  will  annexed,  to  depend  upon 
the  refusal,  express  or  implied,  of  the  exec- 
utor named  in  the  will  to  accept  the  trust ; 
and  they  have  always  contained  provisions 
of  a  more  or  less  stringent  nature,  whose 
object  was  to  compel  the  executor  to  produce 
the  will  and  to  accept  or  refuse  the  trust. 
Down  to  1885,  as  we  have  seen,  the  statute 
in  terms  permitted  the  court  of  probate  in 
the  first  instance  to  appoint  an  administrator 
with  the  will  annexed,  only  in  case  the  exec- 
utor named  in  the  will  refused  to  accept 
the  trust  or  eive  bond.  Under  this  statute 
it  was  doubtless  within  the  power  of  the 
court  of  probate  to  refuse  to  approve  of  the 
appointment  of  one  as  executor  who  was  by 
'Common  luw  disqualified  to  act  as  such,  but 
«ven  this  is,  perhaps,  left  somewhat  in  doubt 
by  the  terms  of  the  statute.  Of  course,  a 
refusal   to  accept  might,  under  certain  cir- 
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cumstances,  be  implied.  AyreB  ▼.  Weed^  16 
Conn.  291 ;  Solomon  v.  Wiooon,  27  Conn.  620. 
It  is  obvious,  however,  that  in  cases  whero 
a  will  has  been  proved,  contingencies,  other 
than  the  mere  refusal  of  the  executor  to  ac- 
cept the  trust,  might  exist  which  would 
equally  make  the  appointment  of  an  admin- 
istrator necessary.  The  will  might  not  con- 
tain the  name  of  any  one  as  executor ;  the 
executor,  if  named,  might  have  died  before 
the  will  was  probated :  or,  if  named  and 
living,  might  be  incapable  to  accept  the 
trust.  This  last  contingency  may  arise  from 
two  causes.  The  person  named  in  the  will 
might  be  by  law  disqualified  to  be  an  exec- 
utor. In  such  case,  as  we  have  intimated, 
the  terms  of  the  old  statute  left  it  doubtful, 
perhaps,  whether  the  court  of  probate  could 
commit  the  administration  of  the  estate  to 
another.  If  qualified  by  law  to  act  as  exec- 
utor, his  condition  or  circumstances  at  the 
time  when  it  became  his  duty  to  accept  or 
refuse  the  trust  might  be  such  that  he  could 
not  legally  manifest  or  declare  his  accept- 
ance uiereof,  and  yet,  at  the  same  time,  it 
might  well  be  impossible  to  imply  a  legal 
refusal  from  his  neglect  or  failure  to  accept. 
Such  cases  may  easily  be  supposed,  and 
doubtless  had  occurred  in  actual  practice, 
giving  rise  to  doubt  and  uncertainty  as  to 
the  course  to  be  pursued  under  such  circum* 
stances.  It  was,  we  think,  to  cover  these 
two  classes  of  cases,  and  to  put  an  end  to  all 
doubt  as  to  the  power  of  the  probate  court  to 
commit  the  administration  of  the  estate, 
under  such  circumstances,  to  a  person  other 
than  the  one  named  in  the  will,  that  the 
words  "incapable  to  accept  the  trust"  were 
inserted  in  the  statute.  The  present  ap- 
pellants construe  them  as  adding,  to  the 
list  of  matters  which  disqualify  persons 
from  being  executors  at  common  law,  cer- 
tain other  matters  of  the  nature  of  those  al- 
leged in  the  case  at  bar.  The  trouble  with 
such  a  construction  is  that  it  leaves  the 
court  of  probate  to  determine  what  such 
other  disqualifying  matters  are,  after  the 
testator  has  made  nis  choice.  The  statute 
has  not  defined  them,  nor  indicated  in  any 
way  what  they  are.  The  court,  rather  than 
the  law,  will  thus  largely  determine  who 
may  be  executors.  Then,  too,  the  test  of 
moral  fitness  or  want  of  business  experience  is 
a  very  variable  test.  The  question  will  ever 
be  largely  one  of  degree,  and  different  men 
will  differ,  both  as  to  the  test  to  be  applied 
and  as  to  the  kind  or  degree  of  immoral 
character  or  reputation  or  want  of  business 
experience  which  will  render  a  person  ""  in- 
capable to  accept  the  trust."  Then,  again, 
the  trial  and  decision  of  questions  of  this 
nature  is  a  task  of  no  little  delicacy  and 
difficulty.  Upon  this  subject  the  court  of 
Kentucky,  in  a  case  from  which  we  have  al- 
ready quoted,  says :  "  If  the  opinions  of  men 
in  regard  to  the  moral  character  of  those 
who  may  be  appointed  executors,  and  in 
whom  testators  repose  confidence,  whatever 
those  opinions  may  be,  are  to  be  received, 
and  are  to  constitute  the  evidence  by  which, 
in  law,  we  are  to  ascertain  who  may  and 
who  may  not  be  appointed  executors,  we  ap- 
prehend that  but  few  appointments  would 
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fail  to  be  contested  by  some  of  the  relatives 
of  testators,  who  are  often  too  easy  to  be  dis- 
satisfied, or  by  persons  who  themselves  de- 
sire to  be  administrators  for  personal  ag- 
frandizement,  or  who  would  rejoice  in  so 
ttine  an  opportunity  to  gratify  some  pri- 
vate hatred.  Such  inquiries  would  involve 
questions  of  very  difficult  and  doubtful  de- 
cisions, such  asi  how  good  a  man  must  be 
to  qualifv  him  for  an  executor,  and  how  bad 
he  must  be  to  disqualify  him.  How  could 
any  certain  rule  of  determination  be  estab- 
lished? Inquiries  of  such  a  nature  would 
be  the  most  vague  and  uncertain  in  their 
results  of  any  ever  instituted  in  a  court  of 
justice,  and  would,  in  our  opinion,  be  ab* 
surd  in  the  extreme."  Berry  v.  ffamilUm^ 
12  B.  Mon.  191. 

Prior  to  1885,  certainly^  the  law,  and  not 
the  court  of  probate,  determined  who  should 
and  who  should  not  be  executors,  and  it 
defined  beforehand  with  tolerable  clearness 
the  matters  that  disqualified  a  person  from 
being  an  executor.  It  also,  to  say  the  least, 
reganled  with  a  good  deal  of  favor  the  right 
of  a  testator  to  choose  his  executor  from  the 


class  not  disqual  ified.     The  construction  con- 
tended for  would  radically  change  the  law 
in  all  these  respects.    It  seems  to  us  thi» 
would  be  a  violent  construction  to  put  upon, 
the  language  used.    Had  the  Legislature  in- 
tended to  make  so  radical  a  change  in  our 
law,  it  would  have  used  words  mudi  better 
adapted  to  convey  such  a  meaning  than  the- 
language    now    under    consideration.    For 
these  reasons  we  cannot  adopt  the  construc- 
tion contended  for  by  the  present  appellants, 
and  think  the  construction  we  have  adopted 
will  give  full  force  and  effect  to  the  inten- 
tion of  the  Legislature  in  putting  into  the- 
statute  the  words  ''incapable  to  accept  the- 
trust."    If  the  persons  appointed  and  ap- 
proved of  as  executors,  under  our  construc- 
tion of  the  law,  prove  to  be  incapable  of 
executing  the  trust,  or  shall  neglect  to  per- 
form the  duties  thereof,  or  shall  waste  the* 
estate,  ample  power  is  given  for  their  re- 
moval, and  the  appointment  of  better  meD- 
in  their  stead. 

There  is  no  error  in  the  judgment  appealed: 
firom. 

The  other  Judges  concurred. 


TEXAS  SUPREME  COURT. 


Edward  ROSS  et  at,,  Tlffe,  in  Err,, 
A.  W.  MOuiiOW  et  al 
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!•  A  person  was  held  not  to  be  mn  inno- 
cent porehaser  ofland  flrom  heim  with- 
out n(»tioe  that  another  person  iras 
also  an  heir  where  he  testified  that  he  knew 

I  the  latter  well  and  was  with  him  much  in  boy- 
hood: also  that  be  knew  the  mother  for  many 
years  while  she  was  living  with  her  second  hus- 
band, but  did  not  know  the  relationship  of  the 
parties. 

2.   A  oerson  becomes  of  a^^  on  the  day  be- 

^  fore  the  tweoty-flrst  anniversary  of  his  birthday. 

8*  The  period  of  limitation  of  an  action 
which  accrues  at  a  person's  majority 

begins  to  run  the  day  before  his  twenty-flrst 
birthday.    That  day  is  to  be  included  in  the  com- 


putatlon  of  the  time,  and  therefore  a  period  lim- 
ited by  years  will  expire  on  the  second  day  bef  oie^ 
tats  birthday  anniversary. 

(June  7, 18BIBD 

ERROR  to  the  District  Court  for  Burnet 
County  to  review  a  judgment  in  favor  of 
defendants  in  an  action  brought  to  try  tide  to 
certain  real  estate.    Eevereed. 

The  facts  are  stated  in  the  commissioner's 
opinion. 

Mesere.  Robson  As  Rosenthal  and 
Moore  As  Duncan»  for  plaintiffs  in  error: 

In  computing  the  time  in  which  an  action  is 
barred,  the  day  on  which  the  cause  of  action  ac- 
crues, or  the  day  on  which  an  event  is  to  happen^ 
is  excluded  from  the  time  to  be  computed. 
When  time  is  to  be  computed  after  an  act 
done,  or  the  happening  of  an  event,  the  day  on 


19'0TS.'--0n  uihaJt  day  a  penon  becomes  of  oQe, 

To  ascertain  when  a  man  is  legally  *'  of  the  age  of 
twenty-one  years,**  we  must  have  reference  to  the 
common  law  and  those  legal  decisions  which  from 
time  immemorial  have  settled  this  matter  in  refer- 
ence to  all  the  important  affairs  of  life.  When  can 
a  person  make  a  valid  will ;  when  can  he  execute  a 
deed  for  land ;  when  make  any  contract  or  do  any 
act  which  a  man  may  do,  and  an  infant,  that  is,  a 
person  under  the  age  of  twenty-one  years,  cannot 
do?  On  these  questions  the  law  is  well  settled;  it 
admits  of  no  doubt  A  person  is  '*  of  the  age  of 
twenty-one  years  "  the  day  before  the  twenty-flrst 
anniversary  of  his  birthday.  It  is  not  neceesary 
that  be  Hhall  have  entered  upon  his  birthday,  or  be 
would  be  more  than  twenty-one  years  old.  He  is, 
therefore,  of  age  the  day  before  the  anniversary 
of  bis  birth,  and,  as  the  law  takes  no  notice  of 
fractions  of  a  day,  be  is  necessarily  of  age  the 
wiiOle  of  the  day  before  his  twenty-flrst  birthday, 
and  upon  any  and  every  moment  of  that  day  may 
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do  any  act  which  any  man  may  lawfully  do.  State 
V.  Clarke,  8  Harr.  (Del.)  557;  Hamlin  v.  Stevenson,  4 
Dana,  607;  Wells  v.  Wells,  6  Ind.  447;  Bardwell  v. 
Purrington.  107  Mass.  419;  Phelan  v.  Douglass,  11 
How.  Pr.  186;  Herbert  v.  Torball,  I  Sid.  102, 1  Keb. 
689;  Grant  v.  Grant,  4  Tounge  A;  a  256. 

In  Fitzhugh  v.  Dennington,  6  Mod.  260, 1  Salk.  44^ 
CM^  Justice  Holt  says,  without  citing  any  case  on 
the  point:  **lt  has  been  adjudged  that  if  one  be 
bom  on  the  first  day  of  February  at  eleven  o*clook 
at  night,  and  the  last  day  In  January  in  the  one 
and  twentieth  year  at  one  of  the  clock  in  the  mom* 
ing  he  makes  his  will,  and  dies,  yet  such  will  Is 
good,  for  he  then  was  of  age.** 

In  Bedfleld  on  Wills,  p.  20,  the  author,  although 
declaring  his  personal  dissent  from  the  correctness 
of  the  doctrine,  says :  '*  This  rule  seems  to  have 
maintained  its  ground  for  nearly  two  centuries 
without  question.** 

The  rule  is  so  laid  down  in  Swinburne  (pt.  2, 1  S» 
pi.  7) :  in  Black8tone*s  Commentaries  (voL  1,  p. 408) ; 
in  Kent*8  Ck>mmentaries  (vol.  2,  p.  283) ;  in  Bingham 


See  also  21  L.  R.  A.  699. 
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which  an  act  is  to  be  donei  or  the  event  is  to 
happen,  is  to  be  excluded  from  the  count. 

Smith  y.  Dicky,  74  Tex.  61,  and  authorities 
there  cited. 

Mr.  T,  B.  Hammondv  for  defendants  in 
error: 

The  court  did  not  err  in  finding  that  de- 
fendants in  error  were  innocent  purchasers  for 
a  valuable  consideration  and  without  notice 
of  the  claims  and  ri/2:hts  of  plaintiffs  in  error 
to  the  land  in  controversy  in  the  suit. 

Flanagan  v.  Oberthier,  60  Tex.  879;  Clarke 
V.  Koehler,  82  Tex.  679;  Hill  v.  Moore,  62  Tex. 
610;  EdwardiY,  Brvum,  68  Tex.  829. 

In  computing  the  age  of  a  person,  the  day  of 
his  birth  is  included.  A  person  is  therefore  of 
the  age  of  "twenty-one  years"  the  day  before  the 
twenty-first  anniversary  of  his  birthday.  And 
hence  Nathan  Ross  was  twenty-one  years  of 
age  on  the  16th  day  of  April,  1881.  He  was 
barred  Jby  the  five  years'  Statute  of  Limitation, 
on  the  16th  dav  of  April,  1886,— the  dav  be- 
fore the  institution  of  the  suit  of  plaintiffs  in 
error. 

7  Wait,  Act  &  Def.  pp.  129, 180,  and  author- 
ities there  cited. 

Hobby*  P.  J.,  filed  the  following  opin- 
ion: 

This  is  an  action  of  trespass  to  try  title  to 
the  land  described  in  the  petition.  It  was 
brouf^ht  on  the  16th  of  April,  1886,  by  Ed- 
ward, Henry,  Nathan,  ana  Nancy  Ross,  the 
children  ana  heirs  of  Anderson  Ross,  against 
the  defendants,  A.  W.  and  J.  T.  Morrow. 
It  was  agreed  that  both  parties  derive  title 
from  Jesse  Burnham  as  a  common  source, 
who  occupied  it  in  1867.  The  land  was  the 
community  property  of  Jesse  Burnham  and 
his  wife,  Nancy  Burnham,  who  were  mar- 
ried in  1887.  Anderson  Ross  was  the  child 
of  Nancy  Burnham  by  a  previous  marriage 
with  J.  O.  Ross.  She  oied  in  February, 
1868,  leaving  said  Anderson  Ross  and  five 
other  children  by  her  second  marriage  with 
Jesse  Burnham  her  heirs.  Anderson  Ross 
died  in  December,  1864,  leaving  as  his  heirs 
the  plaintiffs.  Jesse  Burnham  died  in  1888. 
Prior  to  his  death,  on  January  11,  1864,  he 
conveyed  to  his  children,  Emily,  Sarah, 
Waddy,  Gid,  and  Adelia  Burnham.  by  the 
marriage  with  Nancy  Burnham,  the  land  in 


controversy.  This  conveyance  was  acknowl- 
edged and  recorded  in  September,  1866. 
Thev  took  possession  of  and  resided  on  the 
land  until  they  sold  it  to  the  defendants  for 
a  valuable  consideration  in  April,  1870.  The 
defendants  have  been  in  possession  and  have- 
paid  the  taxes  thereon  since.  The  court 
round  that  the  defendants  were  purchasers  in 

food  faith,  for  value,  and  that  they  had  na 
nowledge  of  the  fact  that  the  plaintiffs  had 
any  interest  in  the  land  until  the  institution 
of  this  suit.  The  courc  also  found  that  Nat. 
Ross  was  bom  on  the  17th  day  of  April,  1860, 
and  that  he  was  twentv-one  years  old  on  the- 
16th  day  of  April,  1881,  and  that  the  five- 
years  limitation  as  to  him  expired  on  the  16th. 
day  of  April,  1886,  one  day  before  the  in- 
stitution of  this  suit.  Henry  Ross,  one  of 
the  plaintiffs,  and  Mrs.  Josepha  Ligon,  one 
of  the  defendants,  are  admitted  to  be  barred 
by  limitation,  and  hence  do  not  appeal  from 
the  judgment.  Plaintiffs  in  error  Edward 
and  Nathan  Ross  and  Mrs.  Homuth  bring 
the  case  up  to  review  so  much  of  the  judge's 
conclusions  of  facts  and  law  as  holds  that  the 
defendants  in  error  are  purchasers  in  good 
faith,  and  holds  that  Nathan  Ross  is  barred 
by  the  five-year  Statute  of  Limitation.  The 
errors  assigned  present  only  those  two  points. 
The  first  assignment  is  that  the  court  erred 
in  rendering  judgment  against  plaintiffs  in 
error,  and  in  favor  of  defendants  in  error, 
**  because  the  facts  undisputed  show  that  the 
land  sued  for  was  the  community  property 
of  Jesse  and  Nancv  Burnham,  decea»^,  at 
the  date  of  the  death  of  the  said  Nancy,  who 
died  intestate;  that  at  the  death  of  said 
Nancy  she  left  surviving  her  six  children, 
one  of  whom  was  Anderson  Ross,  IJie  father 
of  plaintiffs  in  error ;  that  five  of  said  child- 
ren of  Nancy  had  conveyed  their  interest  in 
the  land  in  controversy  to  defendants  in 
error,  but  neither  said  Aiiderson  Ross  nor  his 
heirs  had  ever  transferred  or  parted  with 
their  interest;  that  the  said  Anderson  Ross 
is  dead,  and  the  plaintiffs  in  error  are  his 
heirs,  and  as  such  were  entitled  to  a  one 
twentieth  each  of  the  land  sued  for."  The 
finding  of  the  court  that  the  defendants  were 
innocent  purchasers  without  notice  of  the 
rights  of  the  plaintiffs,  and  the  further  find- 
ing that  the  plaintiff  Nat.  Ross  was  barred 


on  Infancy  (p.  2) ;  and  by  Mr.  Justice  Metcalf,  In 
his  valuable  oommentaries  upon  Contraots  (20  Am. 
Jurist,  262;  Met.  Coat.  88).  In  addition  to  this 
great  weight  of  authority,  the  same  rule  has  been 
adopted  by  some  of  the  American  oourts.  (State 
v.  Clarke,  8  Harr.  (DeL)  SOT;  Hamlin  v.  Stevenson,  4 
Dana,  607.)  To  this  we  may  add  that  the  same  rule 
is  promulgated  in  the  latest  Eogllsh  edition  of  Mr. 
Jarman's  valuable  treatise  upon  Wills.  (1  Jarman, 
Wills,  ed.  1861, 88). 

**Fu]]  age  in  male  or  female  is  twenty-one  years, 
which  age  is  completed  on  the  day  preceding  the 
anniversary  of  a  person^s  birth."  If  he  is  bom  on 
the  first  of  January,  he  is  of  age  to  do  any  legal 
act  on  the  morning  of  the  last  day  of  Decemb^. 
though  he  may  not  have  lived  twenty-one  years  by 
nearly  forty-eight  hours ;  the  reason  assigned  is, 
that  in  law  there  is  no  fraction  of  a  day,  and  if  the 
bbrth  were  on  the  Drst  second  of  one  day,  and  the 
act  on  the  last  second  of  the  other,  then  the  twenty- 
one  years  would  be  complete,  and  in  law  it  is  the 
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same  thing  whether  a  thing  is  done  upon  one 
moment  of  the  day  or  on  another.  1 BL  Oom.  S68; 
Metcalf,  Cont.  p.  88. 

In  the  comparatively  recent  case  of  Bardwell  v. 
Purrington,  supra,  it  was  held  that  a  person  bom 
on  the  edghth  day  of  September,  1868,  would  become 
of  the  full  age  of  twenty-one  years  if  he  should  live 
to  the  seventh  day  of  that  month  in  1878.  He 
would  be  entitled  to  be  considered  as  having  at- 
tained his  majority  at  the  earliest  minute  of  that 
day. 

The  same  case  held  that  an  instrument  executed 
by  the  overseers  of  the  poor  to  bind  J.  8.  as  an  ap- 
prentice under  Oen.  Stat.,  chap.  Ill,  1 4,  which  pur- 
ports to  bind  him  from  its  date  until  a  day  named^ 
''when  the  said  J.  8.  will  arrive  at  the  age  of  twenty- 
one  years,  during  which  time  the  said  J.  S.  shall 
faithfully  serve,**  is  not  wholly  void  because  under 
the  rule  of  law  excluding  fractions  of  a  day  in  com- 
putation of  time  J.  8.  will  l)ecome  of  full  age  on 
the  day  next  preceding  that  so  named.      F.  8.  R. 
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by  the  Statute  of  Limitation  of  Ave  years, 
are  both  made  the  basis  of  assignments, 
and  present  the  questions  decisive  of  the 
case.  There  is  no  doubt  that  the  plaintiffs 
inherited  the  interest  of  their  father,  Ander- 
son Ross,  in  the  estate  of  his  mother,  Mrs. 
Nancy  Burnham,  and  that  at  her  death  in 
February,  1863,  he  inherited  one  sixth  of  her 
community  interest  in  the  land  in  dispute. 
This  being  so,  the  plaintiffs  are  entitled  to 
recover  this  interest,  unless  the  defendants 
are  shown  to  be  innocent  purchasers  for  value 
without  notice  of  the  fact  that  Anderson 
Boss  was  the  heir  of  Nancy  Burnham  at  the 
time  of  their  purchase  from  the  other  five 
heirs  of  said  Nancy  and  Jesse  Burnham,  or 
unless  they  have  acquired  title  by  limitation. 
The  proof  relating  to  the  question  whether 
or  not  the  defendant  A.  W.  Morrow  was 
ignorant  of  the  fact  that  Anderson  Ross  had 
any  interest  in  the  land  is  as  follows:  He 
testified  that  he  "did  not  know  that  Nancy 
Burnham  had  anv  other  children  except  Gid, 
Waddy,  Sarah  £.,  and  Adelia  Burnham  and 
Mrs.  Emily  Hunter;  that  he  did  not  know 
that  Nancy  Burnham  was  the  mother  of  An- 
derson Ross ;  that  he  bought  the  entire  tract 
in  controversy  in  this  suit;  that  Anderson 
Ross  never  lived  with  Jesse  and  Nancy  Burn- 
ham ;  that  he  never  saw  him  at  their  house, 
and  that  he  had  no  knowledge  of  said  Ander- 
son being  one  of  the  familv ;  that  the  persons 
constituting  the  family  of  Jesse  Burnham  at 
the  time  of  the  purchase  by  witness  of  the 
land  in  controversy  were  Gid,  Waddy,  Sarah 
E.,  and  Adelia  Burnham  and  Mrs.  Emily 
Hunter ;  and  that  he  thought  these  people 
constituted  the  entire  Burnham  family.  On 
cross-examination,  witness  testified  that  he 
lived  in  Favette  county  from  1838  to  1852 ; 
that  he  lived  at  Rutteraville,  about  five  miles 
from  La  Grange ;  that  he  was  not  acquaint- 
ed with  Jesse  Burnham  while  he  lived  in 
Fayette  county ;  that  he  knew  of  him,  and 
that  he  lived  at  La  Grange;  that  Jesse  and 
Nancy  Burnham  removed  from  Fayette  to 
Burnet  county  in  1868  or  1864 ;  that  he  knew 
Jesse  and  Nancy  Burnham  well  from  about 
1866,  when  they  lived  in  Burnet  county: 
that  he  knew  them  as  man  and  wife,  and 
was  acquainted  with  their  children  in  Burnet 
county ;  that  he  was  at  their  house  in  1N62, 
and  lived  in  their  neighborhood  in  Buruet 
county  from  and  after  the  year  1868 ;  that 
he  knew  Anderson  Ross  well ;  that  as  boys 
he  and  Anderson  Ross  associated  together  a 
food  deal ;  that  he  did  not  know  that  Nancy 
Burnham  was  the  mother  of  Anderson  Ross ; 
that  Anderson  Ross  lived  in  Fayette  county 
on  what  was  known  as  'Ross  Prairie,'  about 
three  miles  from  Ruttersville ;  that  he  did 
not  live  with  Jesse  and  Nancy  Burnham  in 
Burnet  county."  He  testified  that  he  paid  |8 
per  acre  for  the  entire  tract  involved  in  this 
suit,  684  acres  of  which  he  owns,  and  800 
acres  of  which  he  conveyed  to  his  codefend- 
ant,  A.  W.  Morrow.  We  think  that,  the  de- 
fendants having  notice  of  the  fact  that  the 
Jroperty  was  the  community  property  of 
esse  Burnham  and  his  wife,  ana  of  the  fact 
of  her  death,  and  having  bought  the  land 
from  tier  heirs,  they  cannot  claim,  under  the 
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facts  of  the  case,  to  be  purchasers  withoat 
notice  of  who  her  heirs  were. 

The  court  found  that  Nathan  Ross  was 
bom  on  April  17.  1860,  and  that  he  was 
twenty -one  years  old  on  the  16th  day  of 
April,  1881,  and  that  five  years  had  expired 
on  the  16th  day  of  April,  1886,  one  day  be- 
fore the  institution  of  this  suit.  The  court 
held,  therefore,  that  he  was  barred  by  the 
Statute  of  Limitation  of  five  years.  The 
rule  adopted  in  computing  the  age  of  a  per- 
son is  that  the  day  of  his  birth  is  included ; 
and  on  the  day  before  the  twenty -first  anni- 
versary he  is  held  to  be  twenty-one  years 
of  age.  Under  the  operation  of  this  rule, 
Nathan  Ross  was  twenty -one  on  the  16th  day 
of  April,  1881.  7  Wait,  Act.  &  Def.  129. 
On  that  day,  April  16,  1881,  his  disability 
of  minority  was  removed,  and  he  could  have 
instituted  his  suit  at  any  moment  of  that 
day.  The  Statute  of  Limitation,  therefore, 
commenced  to  run  against  him  on  that  day. 
It  follows  from  this  that  the  16th  day  of 
April,  1881,  the  day  on  which  he  attaincMl 
his  majority,  must  be  included  in  the  com* 
putation  of  time  against  him ;  and,  including 
it,  the  five  years  allowed  him  under  article 
8201,  Sayles'  Civil  Stat.,  expired  on  the  16th 
day  of  April,  1886,  one  day  before  the  in- 
stitution of  this  suit.  The  court,  therefore, 
correctly  held  that  he  was  barred.      The 

?uestion  is  discussed  in  Plieian  v.  DoualoM^ 
1  How.  Pr.  103.  In  that  case,  the  plaintiif 
was  bom  on  the  14th  December,  1820.  **  By 
well -settled  rules,"  it  was  said,  ''he  was 
competent  to  bring  suit  as  being  of  full  age 
on  the  18th  December,  1841.''  By  .the  law 
of  New  York,  he  was  allowed  ten  years 
after  the  termination  of  his  infancy  within 
which  to  sue.  He  brought  suit  on  the  13th 
day  of  December,  1861.  It  was  claimed  in 
that  case  by  the  plaintiff  that  the  suit  was 
brought  in  time.  The  defendant  contended 
that  the  right  of  action  expired  on  the  12th 
day  of  December,  1861.  The  question  was 
whether,  under  the  foregoing  facts,  plaintiff 
was  barred  bv  limitation.  The  court  in  tho 
discussion  of  the  question  says:  "The  rule 
is  well  established  that,  when  an  act  is  to 
be  done  in  a  certain  number  of  days,  months, 
or  years  from  the  happening  of  an  event  or 
the  doing  of  an  act,  in  computing  the  time 
the  day  on  which  the  event  happened  or  the 
act  was  done  is  to  be  excluded.''  Such,  too, 
it  is  said,  is  the  rule  in  respect  to  time  of 
pleading  and  service  of  process, — the  day  of 
service  is  excluded.  *'The  reason  of  the 
rule  is  that  the  law  takes  no  notice  of  frac- 
tions of  a  day,  except  in  cases  where  the 
hour  itself  becomes  material."  But  ''this 
reason  of  the  rule,"  the  court  says,  "ceases 
whenever  the  party  affected  has  a  whole  day 
as  one  of  those  to  be  included  in  the  com- 
putation." In  the  case  cited  the  plaintiff's 
disability  was  removed  with  the  last  moment 
of  the  12th  December,  1841,  and  he  could 
have  sued  during  the  whole  of  the  13th  De- 
cember, 1841.  He  had  ten  years  after  tlie 
removal  of  such  disability  to'bring  his  suit, 
lu  computing  the  time,  the  13th  December 
was  included,  because  he  had  the  "whole  and 
entire  part  of  Uiat  day  to  sue  in ;  not  a  frac* 
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tlonal  part,  but  every  moment  of  it."  So 
computing  the  time,  the  ten  years  allowed 
in  the  case  cited  expired  with  the  expiration 
of  the  12th  December,  1851.  As  he  did  not 
sue  until  the  18th  December,  1851,  the  en- 
tire ten  years  had  elapsed,  and  he  was  barEed. 
The  case  cited  is  decisive  of  the  question  in 
this 


But  for  the  error  in  holding  that  appellees 
were  purchasers  without  notice  of  the  rights 
of  Anderson  Ross,  as  an  heir  of  Nancy 
Bumham,  the  judgment  »hould  be  retened^KTA 
the  cause  remanded. 

Adopted  by  Supreme  Court,  June  7,  1893. 
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SOUTHWESTERN  TELEGRAPH  ^  TEL- 
EPHONE CO.  Pifi.  in  Err,. 

V. 

J.  B.  ROBINSON. 
( Fed.  Bep. ) 

Injury  eaiued  by  electricity  ^iterated 
by  a  thunder  storm  in  a  telephone  wire 

which  was  negrliireotly  allowed  to  hang  acroas  a 
highway  so  low  that  a  traveler  came  la  contact 
with  ft  in  thp  dark.  Tenders  the  telephone  com- 
pany liable  as  the  wire  furnished  the  means  by 
which  the  dangerous  <orce  was  communicated 
and  the  injury  caused. 

(MaySO,  ISfle.) 

ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Norlhern  District  of  Texas 
to  review  a  judgment  in  favor  of  plaintiff  in 
an  action  brought  to  recover  damages  for  per- 
sonal injuries  alleged  to  have  resulted  from 
defendant's  negligence.     Afflrmed, 

Before    Pardee,  Circuit   Judge,  and  Locke 
acd  B)uce,  District  Jvdgei. 

Statement  by  Bruce*  Du^trict  Judge: 
Plaintiff  in  error  was  sued  by  defendant  In 
error,  in  the  district  court  of  Cooke  county, 
Tex.^  for  damages  in  the  sum   of  $12,  (Xn). 
He  states  his  cause  of  action  as  follows : 

**  Tour  petitioner,  J.  B.  Robinson,  a  resi- 
dent of  Cooke  county,  Tex. ,  complaining  of 
the  Southwestern  Telegraph  &  Telephone 
Company,  a  private  corporation  incorporated 
under  tlie  laws  of  the  state  of  New  York, 
but  doing  business  in  the  state  of  Texas 
and  having  a  legal  office  in  Gainesville, 
Cooke  county,  Texas,  respectfully  represents 
that  on  or  about  ^he  20th  day  of  October,  A. 
D.  1889,  the  defendant  owned  and  operated 
a  telephone  line  between  the  cities  of  Gaines- 
ville and  Dallas,  Tex.,  and  intermediate 
points,  the  connection  between  said  cities  be- 
ing made  bv  a  single  wire  suspended  bv 
means  of  poles  in  the  manner  of  telegrapn 
wires,  usual  1.^  about  thirty  feet  from  iSie 
ground ;  that  its  said  telephone  line  or  wire 
crossed  the  public  highway  between  Dallas 
and  McKinney,  known  as  tha  'Dallas  and 
McKinney  Road,*  about  five  miles  south 
of  Piano,  in  Dallas  county;  that  at  said 
points  and  over  said  road  on  the  aforesaid 
date,  and  for  several  weeks  prior  thereto,  the 
defendant  negligently  suffered  and  permitted 


its  aforesaid  wires  to  be  and  remain  suspended 
over  said  road  witiiin  a  few  feet  of  the  ^und, 
and  within  such  proximity  thereto  that 
travelers  on  the  saiu  road  unavoidably  and 
necessarily  came  in  contact  therewith ;  that 
the  said  wire  so  suspended  over  said  road, 
which  was  a  public  highway  between  two 
large  cities,  and  daily  traveled  by  many 
people  in  vehicles  and  on  horseback,  all  of 
which  was  known  to  the  defendant,  was  a 
dangerous  and  unlawful  obstruction  of  said 
road,  and  a  public  nuisance,  and  that  the  de- 
fendant on  the  aforesaid  date,  and  lone  prior 
thereto,  knew  of  the  condition  of  said  wire 
at  E.;id  point,  or  might  have  known  it  by  the 
exercise  of  reasonable  care  but  nevertheless 
negligently  permitted  it  to  remain  in  the 
condition  aforesaid ;  that  the  said  wires  are 
tlie  best  known  conductors  of  electricity,  and 
are  the  only  vehicles  in  general  use  for  the 
transmission  of  electric  currents,  and,  during 
electric  or  thunder  storms,  such  wires  ordina- 
rily become  heavily  charged  with  electricity, 
of  power  suflicient  to  inflict  death  or  do 
great  injury  to  those  coming  in  contact  with 
them,  and  that  from  this  fact  arises  the  pecu- 
liar danger  of  allowing  such  wires  to  remain 
suspended  so  low  that  people  will  come  in 
contact  with  them, — all  of  which  was  on 
the  aforesaid  date  and  long  prior  thereto 
well  known  to  the  defendant,  or  might  have 
been  known  to  it  by  the  exercise  of  ordi- 
nary care;  that  on  the  afternoon  of  the 
afoiesaid  date,  as  plaintiff  was  traveling 
on  horseback  on  the  said  Dallas  and  Mc- 
Kinney highway  during  the  prevalence  of 
a  heavy  thunder  storm,  such,  however,  as 
is  usual  in  that  section  at  that  season  of 
the  year,  he  came  in  contact  with  the  de- 
fendant's said  wire  at  the  point  aforesaid, 
in  consequence  of  its  being  suspended  so  near 
the  ground ;  that  it  was  a  dark,  stormy  even- 
ing, and  that  the  wire  was  invisible  to  plain- 
tiff, and  plaintiff  came  in  contact  with  it 
through  no  fault  or  negligence  on  his  part, 
but  through  the  gross  negligence  and  care- 
lessness 01  the  defendant,  as  aforesaid,  in 
leaving  said  wire  suspended  over  a  public 
highway  within  a  few  feet  of  the  ground ; 
that  at  the  time  said  wire  was  heavily 
charged  with  electricity  generated  by  tlie 
storm  then  prevailing,  as  aforesaid,  and,  on 
coming  in  contact  with  it,  plaintiff  received 
a  full  charj^e  of  the  fluid,  which  knocked 
him  from  his  horse  and  completely  paralyzed 
him  for  the  time  being,  depriving  him  of 


NOTB.— Fornotes  on  proximate  and  remote  cause,  Louisville  N.  A.  ft  0.  B.  Go.  v.  Lucas  (Ind.)  6  L.  B. 
see  Smith  v.  Kanawha  County  Court  (W.  Y a.)  8  L.  A.  193;  Smethurst  v.  Independent  Consrregatlonal 
B.  A.  8C;  Bead  v.  Nichols  (N.  Y.)  7  L.  B.  A.  laO;    Church  (Mass.)  2  K  B.  A.  oe^ 
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.  ee  also  17  L.  R.  A.  726;  18  L.  R.  ...  479,  759;  22  L.  R.  A.  635;  25  L.  R.  A.  552; 
20  L.  R.  A.  101,  810;  27  L.  R.  A.  365. 
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the  power  of  speech  and  locomotion;  that 
plaintiff  laj  in  the  road  where  he  had  been 
thrown,  in  the  rain  and  storm,  until  picked 
up  by  a  passer-by,  and  carried  to  a  neighbor- 
ins  house,  and  there  plaintiH  was  confined 
to  his  bed  for  more  than  five  weeks,  suffering 
durine  this  period  severe  bodily  pain  and 
mental  anguish.  Plaintiff  represents  that  he 
is  but  little  past  middle  age,  and  before  said 
injuries  was  of  a  vigorous  mind  and  robust 
constitution,  and  capable  of  ^eat  endurance 
and  physical  and  mental  activity,  but  that, 
in  consequence  of  said  iniuries,  his  health 
and  mental  faculties  have  Seen  permanently 
and  seriously  impaired,  and  his  capacity  to 
pursue  his  usual  avocation  practically  de- 
stroyed, to  his  actual  damages  ten  thousand 
dollars.  Plaintiff  further  represents  that,  on 
account  of  said  injuries,  he  has  been  put  to 
great  expense  for  medical  attention,  and  that 
his  conaition  is  such  as  to  require,  for  the 
future,  constant  medical  treatment  and  the 
care  of  his  family,  who  are  thus  withdrawn 
from  their  customary  duties,  to  his  actual 
damages  two  thousand  dollars.  Wherefore, 
plaintiff  sues,  and  prajrs  that  the  defendant 
be  cited  to  answer  herein,  and  that  on  final 
hearing  he  have  judgment  for  his  said  dam- 
ages, costs,  and  for  further  general  and  spe- 
cii^l  relief." 

The  case  was  removed  into  the  circuit 
court  of  the  United  States  for  the  northern 
district  of  Texas,  and  the  defendant  answered 
as  follows: 

"  Now  comes  defendant,  and  for  answer  by 
way  of  demurrer  to  plaintiff's  cause  of  action 
says,  first,  that  the  plaintiff  ought  not  to 
have  and  maintain  mis  cause,  for  that  hit 
original  petition  does  not  state  facts  sufllcient 
to  constitute  a  cognizable  and  enforceable  de- 
mand before  the  law.  Of  this  he  prays  the 
Judgment  of  the  court.  And  for  further 
answer,  if  such  be  necessary,  defendant  says 
it  denies  each  and  singular  the  alle|[ations 
in  the  plaintiff's  petition  contained,  aUd  says 
it  is  not  guilty  of  the  wrongs,  injuries,  and 
negligent  conduct  charged ;  and  of  this  it 
puts  Itself  upon  the  country.  And,  answer- 
ing further,  it  says  if  plaintiff  was  injured 
in  any  manner,  it  was  the  result  of  his  neg- 
ligence,— that  he  failed  to  exercise  tliat  rea- 
sonable degree  of  care,  in  traveling  at  the 
dangerous  time  in  which  he  alleges  he  was 
traveling,  and  in  avoiding  contact  witii  de- 
fendant's line  during  a  thunder  storm,  that 
a  reasonably  prudent  man  ought  to  have  ex- 
ercised under  like  circumstances.  Where- 
fore, defendant  says  plaintiff  oueht  not  to 
recover,  and  of  this  it  puts  itself  upon  the 
country. " 

The  case  was  heard,  and  the  demuiTer  was 
overruled,  to  which  ruling  the  defendant 
excepted,  and  the  trial  before  court  and  jury 
resulted  in  a  verdict  for  plaintiff  in  the  sum 
of  $2,500,  for  which  amount,  with  interest 
and  costs,  judgment  was  afterwards  rendered. 
Motion  for .  new  trial  was  filed,  heard,  and 
overruled  by  the  court.  The  assignment  of 
error  is  that  in  tiie  record  of  the  proceedings 
of  the  above  cause  in  the  trial  court  there  is 
manifest  error,  in  this,  to  wit : 

"The  court  erred  in  overruling  the  general 
demurrer  of  the  said  SouUiwestern  Telegraph 
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&  Telephone  Ck>mpany  to  the  original  peti- 
tion and  cause  of  action  of  the  said  J.  B. 
Robinson,  as  will  appear  from  an  inspection 
of  the  said  petition,  aemurrer,  and  juagment 
of  the  court  thereon." 

Mr.  John  W.  Wraj  for  plaintiff  is 
error. 

Messrs.  M.  L.  Crawford*  W.  O*  Davisy 
and  J.  L.  Harris  for  defendant  in  error. 

Bruee*  District  Judge,  delivered  the  opin- 
ion of  the  court : 

The  question  and  the  only  (Question  for  re- 
view here  is  whether  the  plaintiff  stated  a 
cause  of  action  in  his  petition,  and  if  the 
demurrer  to  the  cause  of  action,  as  stated  by 
the  plaintiff  in  the  court  below,  was  properly 
overruled.  In  Baltimore  4b  P.  R.  Co.  v. 
Jones,  95  U.  S.  439,  24  L.  ed.  506,  it  is  said 
negligence  is  the  failure  to  do  what  a  reason- 
able and  prudent  person  would  ordinarily 
have  done,  under  the  circumstances  of  the 
situation,  or  doing  what  such  a  person,  under 
the  existing  circumstances,  would  not  have 
done.  It  would  seem  too  plain  to  require 
argument  that  the  allegations  of  the  petition 
show  negligence  on  the  part  of  the  telephone 
company.  Under  the  facts  and  circumstances 
stat^  the  wire  was  an  obstruction  upon  tiie 
public  highway.  Travelers  were  liable  to 
collide  with  it,  and  injurious  consequences 
to  them  would  follow  as  the  natural  and 
probable  result  of  such  contact.  Article  623 
of  the  Revised  Civil  Statutes  of  Texas  pro- 
vides :  "  Corporations  created  for  the  purpose 
of  constructing  and  maintaining  magnetic 
telegraph  lines  are  authorized  to  set  their 
poles,  piers,  abutments,  wires,  and  other 
fixtures  along,  upon,  and  across  any  of  the 
public  roads,  streets,  and  waters  of  the  state, 
in  sudi  manner  as  not  to  incommode  the  pub- 
lic in  the  use  of  such  roads,  streets,  or 
waters. " 

The  duty  on  the  part  of  the  telephone  com- 
pany was  clear  to  prevent  its  wire  from  be- 
coming an  obstnrocion  on  the  highway. 
Under  the  circumstances  shown  the  defendant 
in  error  might  have  been  hurt  by  coming  in 
contact  with  the  wire  of  the  telephone  com- 
pany, and  injuries  to  the  defendant  in  error 
might  have  resulted,  independent  of  the  fact 
that  the  wire  at  the  time  was  loaded  with  a 
charge  of  electric  fluid  from  the  clouds  and 
storm  then  prevailing.  So  that  it  is  difficult 
to  see  how  this  verdict  could  be  disturbed 
even  if  the  contention  of  the  plaintiff  in  error 
is  correct,  that  tiie  electricity  with  which  the 
wire  was  charged  at  the  time  was  the  proxi- 
mate and  immediate  cause  of  injury  to  the 
defendant  in  error,  for  which  the  telephone 
company  cannot  be  held  respoiisible.  Negli- 
genoe  is  a  mixed  question  of  law  and  fact^ 
and  is  a  question  for  the  jury,  under  proper 
instructions  from  the  court.  It  is  not  cfai  mcnl 
here  that  the  court  misdirected  the  jury  ia 
its  charge  on  the  law  of  the  case,  and  the 
verdict  is :  **  We,  the  jury,  find  for  the  plain- 
tiff in  the  suih  of  twenty-five  hundred  dol- 
lars.'' The  jury  found  negligence  on  the 
part  of  the  telephone  company,  resulting  in 
injuries  to  the  defendant  in  error,  and  for 
which  they  assess  his  damages  at  $2,500.    It 
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is  not  shown  that  the  jury  found  that  the 
wire  of  the  telephone  company  was  charged 
with  electricity  at  the  time  ttie  defendant  in 
error  came  in  contact  with  it,  and  that  the 
electric  fluid  was  the  cause  of  the  injury  to 
the  defendant  in  error,  and  so  it  is  not  olear 
that  there  was  any  error  in  the  ruling  of  the 
court,  even  upon  the  theory  of  the  case  in- 
sisted upon  by  the  plaintiff  in  error.  No 
point  is  made  on  the  question  of  contributory 
necrligenoe,  and  the  contention  of  the  plain- 
tiff in  error  seems  to  be  that  the  petition 
states  the  cause  of  action  to  have  been  the 
injuries  which  resulted  from  the  fact  that 
tlie  wire  at  the  time  of  the  contact  with  it 
by  the  defendant  was  charged  with  electric 
fluid,  for  the  creation  and  existence  of  which 
the  telephone  company  was  in  no  sense  re- 
sponsible. Persons,  however,  must  be  held 
to  know  the  ordinary  operation  of  the  forces 
of  nature,  and  to  use  proper  means  to  avert 
danger.  If  the  electric  fluid  with  which  tiie 
wire  of  the  telephone  company  was  charged 
at  the  time  was  an  element  or  the  main  ele- 
ment in  the  production  of  the  injuries  to  the 
defendant  in  error,  still  it  is  clear  that  the 
displaced  wire  furnished  the  means  of  the 
communication  of  the  dangerous  force  which 
resulted  in  the  inlury  to  the  defendant  in 
error.  Science  ana  common  ezp^ence  show 
that  wires  suspended  in  the  atmosphere  attract 
electricity  in  the  time  of  storms,  and  when 
so  suspended  and  insulated  are  dangerous  to 

{persons  who  may  at  such  times  be  brought 
n  contact  wiui  them,  and  the  petition 
diarges  that,  during  electric  or  Uiunder 
storms,  such  wires  ordinarily  become  heavily 
charged  with  electricity,  of  power  sufficient 
to  cause  death  or  ffreat  injury  to  those  com- 
ing in  contact  with  them ;  and  whether  this 
is  so  or  not  is  a  question  of  fact.  To  say 
that  the  agency  of  the  telephone  wire  in  the 
production  of  the  injury  was  inferior  to  that 
of  the  electric  current,  whidi  was  the  main 


cause,  is  not  satisfactory.  It  is,  in  fact,  to 
admit  that  the  company's  displaced  wire 
furnished  the  means  by  which  the  dangerous 
force  was  communicated  to  and  injured  the 
defendant  in  error.  True,  it  was  a  new  force 
or  power  which  intervened,  with  ^e  pro- 
duction of  which  the  telephone  company  had 
nothing  to  do,  but  upon  this  point,  in  l/mis- 
tana  Sut,  Itu,  Co,  ▼.  T%Dud,  74  U.  8.  7 
Wall.  52,  19  L.  ed.  67,  the  court  says:  ''If 
a  new  force  or  power  has  intervened,  of  itself 
sufficient  to  stand  as  the  cause  of  the  misfor- 
tune, the  other  must  be  considered  as  too  re- 
mote." 

The  new  force  or  power  here  would  have 
been  harmless  but  for  the  displaced  wire  and 
the  fact  that  the  wire  took  on  a  new  force, 
with  the  creation  of  which  the  company  was 
not  responsible,  yet  it  contributed  no  less 
directly  to  the  injury  on  that  account.  In 
QlMwny,  Virginia M.  B.  Co.,  140 U.  8.  486, 
86  L.  ed.  458,  the  court  held  that  a  landslide 
in  a  railway  cut  caused  by  an  ordinary  fall  of 
rain  is  not  an  act  of  Qod,  which  will  exempt 
the  railway  company  from  liability  to  passen- 
gers for  injuries  caused  thereby  while  being 
carried  on  the  railway ;  and  on  page  441  of  the 
opinion  in  that  case  the  court,  quoting  from 
an  English  case,  says  "  that  the  plaintiff  was 
entitled  to  a  verdict  on  the^ground  that,  if 
a  person  maintains  a  lamp  projecting  over  a 
highway  for  his  own  purposes,  it  is  nis  duty 
to  maintain  it  so  as  not  to  be  dangerous  to 
persons  passing  by,  and  if  it  causes  injuries, 
owing  to  a  want  of  repair,  it  is  no  answer 
on  his  part  that  he  haa  employed  a  compe- 
tent man  to  repair  it,*— citing  1  Thomp. 
Neff.  pp.  848,  847. 

No  case  is  cited  like  the  one  at  bar,  but 
the  principles  upon  which  cases  of  this 
character  have  been  decided  sustain  the  ver- 
dict in  this  case,  and  the  Judgment  {^  ihecowri 
i$  afflrmecL 
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One  tenant    In  common  has  no  Hen 
agalntrt  bis  ootenant's  intereetlin  the 


propertj  for  rents  in  ezoesi  of  his  share  ooUeoted 
and  retained  bj  such  ootenant  bet oie  partition 
of  Uieland. 

aune  7.  IflOU 

* 

APPEAL  by  complainants  from  a  Judgment 
of  the  GUrcuit  Court  for  Baltimore  City 


Noss.— Hotr/or  tihart  of  eoCenafit  ooOeetfnif  fi0iit« 
ii«ttItM0t  to  lien  in /avor  o/ Ate  eoteiumt. 

In  Hannan  v.  Osbom,  4  Paige,  Clu  848. 8  L.  ed. 
188,  the  oouTt  said  snoh  rents  altbough  thej  may 
form  an  equitable  lien  on  tbe  premises  as  between 
tenants  in  oonmion  while  Uiey  continue  to  hold  the 
premises  In  oommon  yet  are  a  personal  charge  upon 
the  indlvidaal  reoeivlng  tbe  same  and  upon  bis 
death  are  primarily  payable  out  of  his  personal  es- 
tate. 

Id  an  action  for  partition  between  the  cotenanta, 
the  jadgment  may  correctly  make  the  amount 
found  due  firom  the  onelwho  has  received  the  rents 
of  the  premlBes  liens  on  his  share  of  tbe  real  estate 
for  the  excess  received  beyond  the  share  whloh  be- 
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longs  to  him.  Scott  v.  Ouemsey,  00  Barb.  ISO, 
affirmed  48  N.  Y.  m.  See  also  Wright  v.  Wright, 
(»  How.  Pr.  188w 

And  the  fact  that  the  rents  axe  oolleotedby  the 
mortgagee  of  some  of  the  undivided  shares  Is  Im- 
ftiflfmHai-    Klngsland  v.  Ghetwood,  80  Hun,  808. 

But  the  heir  or  devisee  of  the  cotenant  who  col- 
lects the  rent  will  not  take  his  interest  charged 
with  the  lien  in  favor  of  the  cotenants.  Piatt  v. 
Piatt,  8  Gent  Bep.  01, 105  N.  T.  488. 

In  Roberts  v.  Beckwith,  70  IlL  848,  whloh  was  an 
action  to  recover  a  one-fifth  share  of  the  rents  of 
property  of  which  a  man  and  bis  wife  had  been  in 
exclusive  possession  although  owning  only  four 
fifths  of  it,  the  court  said  it  was  proper  to  render  a 
decree  against  the  wife  as  well  as  agaust  thv  hua> 
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•ustaining  a  demumr  to  so  much  of  the  com- 
plaint Id  a  partition  suit  as  sought  to  char^ 
tbe  interest  of  one  of  the  cotenants  with  his 
cotenantB*  share  of  rents  which  he  had  col- 
lected and  appropriated  to  his  own  use.    Af- 

The  facts  sufficiently  appear  in  the  opinion. 

Argued  before  Alvej,  Ch,  J.,  and  Miller, 
Robinson,  Bryan,  McSherry,  Fowler  and  Irv- 
ing, JJ. 

Mr.  Willam  E.  Hoffinan*  for  appellants: 

In  this  state,  co-heirs  are  coparceners. 

Hoffar  V.  Dement,  5  Gill,  182,  46  Am.  Dec. 
628. 

Coparceners  are  like  partners. 

Hamilton  v.  Oonine,  28  Md.  685,  92  Am. 
Dec.  724. 

Cases  of  accounts  between  tenants  in  com- 
mon, Joint  tenants,  partners,  part  owners  of 
ships  and  their  masters,  fall  under  the  like 
considerations.  They  all  involve  peculiar 
agencies  like  those  of  bailifiCs  or  managers  of 
property,  and  require  the  same  operative  pow- 
er of  discovery  and  interposition  of  equity. 

1  Story,  Eq.  18th  ed.  §  466;  Freem.  Coten. 
2d  ed.  §  260. 

In  cases  of  partition  a  court  of  equi^  will 
by  its  decree  adjust  all  the  equitable  rights  of 
the  parties  interested  in  the  estate. 

Story,  Eq.  §  666. 

In  partition  ci6es  this  court  has  held  to  the 
general  rule  with  reference  to  allowances, 
charges,  and  liens. 

Warfleldv.  Walter,  11  Gill  &  J.  68;  Latoee 
T.  Lumpkin,  18  Md.  834;  Ridgely  v.  Bond,  Id. 
443;  McLaugldin  v.  Barnitm,  81  Md.  425.  See 
also  Israel  v.  Israel,  80  Md.  120,  06  Am.  Dec. 
C71;  Brown  v.  Thomas,  46  Md.  636;  Long  v. 
Long,  62  Md.  74;  Otttingsy.  Wortkington,  67 
M«i.  180;  Wortkington  v.  Hiu,  70  Md.  172; 
Ilofftnan  v.  Oromwell,  6  Gill  &  J.  144. 

Freeman  on  Cotenancy,  2d  ed.  S  425,  says 
advantages  of  partition  in  equity  are  that  the 
court  "  may  decree  a  pecuniarv  compensation 
to  one  of  the  parties  for  owelty  or  e(juali(y; 
may  compel  cotenants  to  account  with  one 


another  in  regard  to  rents  and  profits  re- 
cdved,"  etc. 

The  usual  rule  is  that  one  who  has  actually 
received  rents  and  profits  of  the  real  estate  wia 
be  charged  therefor  in  partition. 

Moak^s  Underbill,  Torts,  pp.  881,  882. 

This  is  not 'a  new  doctrine  contended  for  by 
appellants,  but  is  an  established  rule  of  law. 

Zingsland  v.  Chetwood,  30  Uun,  606;  SeoU 
V.  Guernsey,  60  Barb.  164,  48  N.  Y.  107;  Fisfi- 
er  V.  Hersey^  85  N.  Y.  638:  Qreen  v.  Putnam, 
1  Barb.  501;  Haywood  v.  Judson,  4  Barb.  228; 
Ban  nan  Y.  Oshom,  4  Pai^re,  886,  8  L.  ed.  460; 
Hitchcock  V.  Skinner,  1  Hoffm.  Ch.  80,  6  L. 
ed.  1058;  Wriohi  v.  Wright,  50  How.  Pr.  186; 
Mc  Arthur  v.  Scott,  81  Fed.  Rep.  521;  Ckmpbdl 
V.  Campbell,  11  N.  J.  Eq.  268;  Doughaday  v. 
Orowell,  Id.  201;  Ohert  v.  (^>ert,  10  N.  J.  Eq. 
08;  Brookfidd  v.  Williams,  2  N.  J.  Eg.  346; 
Davidson  v.  Thomvson,  22  N.  J.  Eq.  88:  Bob- 
erU  V.  Beekwith,  70  111.  246;  Dean  v.  O'Jfeara, 
47  111.  120;  lUinois  Land  d  L.  Co,  v.  Bonner, 
75  111.  815:  Hoioey  v.  Goings,  18  Dl.  107,  54 
Am.  Dec.  427;  Mahoney  v.  Mahoney,  65  111. 
406;  Holloioay  v.  llolloway,  07  Mo.  628;  Roeier 
V.  Griffith,  81  Mo.  171;  ScanUin  v.  AUison,  82 
Kan.  876;  Carter  v.  Coffman,  8  West.  Rep. 
806,  100  Ind.  652;  Alleman  v.  Hawley,  117 
Ind.  587;  Bridgford  v.  Barbour,  80  Ky.  520; 
Smed  V.  Atherton,  6  Dana,  281,  82  Am.  Dec. 
70;  Graham  v.  Graham,  6  T.  B.  Mon.  562, 
568,  17  Am.  Dec.  166;  Talbot  v.  Todd,  7  J,  J. 
Marsh.  456;  Miller  v.  MilU,  4  Neb.  862;  D^iU  v. 
Confidence  Silver  Mia,  Co.  3  Nev.  531;  Packard 
V.  King,  3  Colo.  211 ;  Goodenow  v.  Kiper,  16  Cal. 
471;  Hvmphrev  v.  Foster,  13Gratt.  658;  Carter 
V.  Carter,  5  Munf.  108;  Arnett  v.  Munnerfyn, 
71  Ga.  14;  Uines  v.  Munnerlyn,  57  Ga.  82; 
Pope  V.  Harkins,  16  Ala.  821;  Backler  v.  Far- 
row, 2  Hill,  Eq.  1 11.  See  also  Lawson.  Rights, 
Rem.  &  Pr.  p.  4464,  §  2788;  Adams,  Eq.  8th 
ed.  p.  282;  Lorimer  v.  Lorimer,  5  Madd.  Ch. 
868;  WiUs  v.  Blade,  6  Ves.  Jr.  408;  Franos  v. 
France,  L.  R.  18  Eg.  178;  Story  v.  Johnson,  3 
Younge  &  C.  586;  HiU  v.  FuUbrook,  Jac.  Ch. 
574;  Pascoe  v.  Swan,  27  Beav.  508. 


band  and  make  the  amount  found  doe  a  lien  on 
her  interest  in  the  property. 

In  Hines  v.  MuoDerlyn.  67  Oa.  86,  a  bill  was  filed 
for  a  partition  and  to  enjoin  a  sale  of  the  property 
under  a  mortflrage  whloh  liad  been  given  by  the  oo- 
tenant  in  possession.  In  dealing  with  the  ques- 
tion of  rents  the  court  said,  while  it  may  be  true 
that  the  complainants  have  not  strictly  a  legal  lien 
upon  the  corpus  of  the  ^oint  property  or  upon  their 
cotenants  one  half  of  it  for  what  he  may  be  in- 
debted to  them  for  the  exclusive  use  of  the  prop- 
erty, still  the  complainants  have  a  clear  equitable 
right  to  have  the  share  of  the  Joint  property 
obarired  with  the  indebtedness  in  the  decree  for 
partition,  especially  where  the  ootenant  is  Insolv- 
ent; and  the  lien  so  decreed  vriU  be  given  preced- 
ence over  the  mortgage. 

This  case  was  foUowed  in  Arnett  v.  Munnerijm, 
71  Ga.  17. 

Where  one  cotenant  is  In  receipt  of  all  the  irents 
and  in  theexcluqlvt*  enjoyment  of  the  whole  prem- 
ises refusing  to  let  bis  cotenant  in.  and  such  ousted 
tenant  has  paid  money  to  relieve  the  common 
property  of  incumbrances,  the  court  wfli  declare 
a  charge  in  favor  of  such  ousted  tenant  for  the 
amoi  ut  of  his  share  of  the  rents  and  for  the  amount 
which  his  ootenant  should  contribute  towara  the 
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incumbrance  on  the  latter^s  share  in  the  property 
to  be  paid  out  ot  the  proceeds  of  the  partition  sale 
before  division  is  made.  HoUoway  v.  HoUoway, 
97  Mo.  MO. 

In  Beck  v.  Kallmeyer,  42  Ho.  App.  668,  the  ques- 
tion Is  discussed  quite  fuUy  and  the  court  decides 
that  if  one  tenant  mortgages  his  undivided  inter- 
est and  collects  the  rents  accruing  from  the  prop- 
erty, the  lien  of  the  cotenant  for  liis  share  of  those 
rents  takes  precedence  over  the  mortgage;  and 
this  applies  as  to  rents  collected  either  before  or 
after  the  mortgage  and  prior  to  its  f oreckisure. 

Although  in  McArthur  v.  Scott  81  Fed.  Rep.  5S1, 
it  was  decided  that  the  equitable  claim  of  one  ten- 
ant in  common  against  his  cotenant  for  rents  and 
profits  received  in  excess  of  his  share  is  superior 
only  to  subsequent  mortgages  or  Hens. 

In  contradistinction  to  the  above  line  of  author- 
ity Is  the  case  of  Barch  v.  Burch.  82  Ky.  62S.  which 
held  thnt  there  is  no  lien  in  favor  of  a  Joint  ceuant 
aguinst  his  cotenant  for  rents  collected  by  the  lat- 
ter t>ei'ore  a  partition  of  the  land.  In  that  cu<*e  the 
court  considers  the  question  on  principle  and  cites 
no  authority  for  its  conclusions.  This  declsiOD 
was  foUowed  in  Clark  v.  Hershy,  68  Ark.  478. 

H.  P.  F. 
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Flack  y.  Gosmi&ll. 


IM 


Mesttrs,  Thomas  M.  Lanahan  and  Frank 
Gosnell  for  appellee. 

Irviiiflft  <^*»  delivered  the  opinion  of  the 
court: 

The  facts  of  this  case  are  as  follows: 
Thomas  J.  Flack  died  in  1874,  seised  and 
possessed  of  the  reversions  in  fee  of  several 
lots  of  ground  in  the  city  of  Baltimore  out 
of  which  rents  issued  amounting  in  the  ag- 
gregate to  $800.60  annually.  His  heirs-at- 
law  consisted  of  two  sons,  a  daughter,  and 
some  grandchildren,  the  children  of  a  de- 
ceased child.  One  of  his  sons,  James  W. 
Flack,  becoming  involved,  made  an  assign- 
ment for  the  benefit  of  his  creditors  to  Frank 
Oosnell  (the  appellee^  of  all  his  estate, 
which  included  his  undivided  interest  in  his 
father's  estate.  The  bill  is  for  partition  of 
this  real  estate  among  the  heirs-at-law  of  the 
intestate;  and  amonff  other  things,  charges 
that  James  W.  Flack  had  collected  all  Ihe 
rents  from  his  real  estate,  and  had  not 
accounted  for  them  to  his  cotenants;  and, 
among  other  thines,  prays  that  in  such  par- 
tition they  may  "have  the  interest  and  estate 
of  said  James  W.  Flack  in  said  parcels  of 
ground  and  premises,  as  well  against  him 
as  also  said  Frank  Qosnell,  [trustee  under 
said  dted  of  trust,  J  held  and  made  liable  for 
and  applied  towaras  the  satisfaction  of  the 
rentK  collected  received,  and  appropriated  as 
aforesikid.'*  Id  other  words,  the  bill  prays 
that  James  W  Flack  e  interest  in  the  undi- 
vided re&I  estate  shall  be  impounded  for  the 
paymer^t  tc*  the  se^  era!  heirs  of  thei)  interests 
111  the  rents  of  the  estate  collected  by  him. 
To  so  mucl*  of  the  bill  as  seeks  thus  to  sub- 

iect  the  undivided  interest  of  James  W. 
^lack  ii:i  th^ii  property  o)  itf^  proceeds  after 
sale  thereof,  t4  the  payment  of  anv  rents  col- 
lected and  retained  by  James  W.  Flack  in 
excess  of  hi&  share  thereof  the  appellee  de- 
murred. The  court  sustained  the  demurrer, 
and  the  only  question  on  this  appeal  is 
whethei  that  ruling  of  the  circuit  court  was 
right.  As  curtly  stated  by  the  appellee  in 
his  brief,  the  question  is,  Has  one  tenant  in 
common  a  lien  against  his  cotenant's  interest 
in  the  property  for  rents  in  excess  of  his  share 
collected  aud  retained  by  such  cotenant  be- 
fore partition  of  the  land? 

The  counsel  for  appellants  has  exhibited 
most  commendable  industry  and  research  in 
the  collection  of  authorities  supposed  to 
sustain  his  contention.  Some  of  his  ciUitions 
from  other  states  do  seem  to  sustain  his  view, 
but  they  do  not  commend  themselves  to  us 
as  resting^ on  solid  ground  of  reason  and 
e(^uity.  They  are  certainly  not  in  harmony 
with  the  law  as  it  prevails  in  England,  and 
as  it  has  been  understood  and  adopted  in  this 
state.  The  several  text-books  cited  by  the 
appellant,  viz.,  Freeman. Cotenancy ;iyioak's 
Underhill,  Torts:  and  Story's  Equity,— ac- 
cording to  our  understanding  of  them,  do  not 
support  the  view  for  which  the  appellants' 
counsel  contends;  while  Mr.  Jones  in  his 
work  on  Liens,  (vol.  2,  p.  96,  §  1155)  says 
expressly  that  such  lien  as  that  claimed  by 
the  bill  and  in  argument  does  not  exist. 
The  only  reason  he  says  for  enforcing  it  for 
Improvements  put  on  the  land  rests  on  the 
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doctrine  of  contribution,  and  arises  from  the 
necessity  of  preserving  the  estate  or  enhanc- 
ing its  value  for  the  benefit  of  the  joint 
owners.  Judge  Story  says  that,  strictly 
speaking,  no  lien  exists  even  for  repairs  and 
improvements, but  equity  compels  compen- 
sation in  that  case  before  partition  of  the 
land.  Mr.  Jones,  in  the  section  cited,  says: 
''There  is  no  reason  why  there  i^ould  be  a 
charge  or  incumbrance  upon  the  interest  of 
one  joint  owner  to  satisfy  a  claim  of  his  co- 
tenant  for  rents  and  profits  received.  1'he 
right  to  partition  exists,  and  may  be  en- 
forced, and,  pending  the  action  therefor, 
the  chancellor  may  amply  protect  the  riirhts 
of  each  loint  owner  by  placing  the  land  in 
the  hanois  of  a  receiver.  But  it  is  not  the 
policy  of  the  law  to  enforce  liens  upon  the 
interest  of  one  Joint  owner  of  land  in  favor 
of  another  for  unadjusted,  and,  to  innocent 
purchasers  and  creditors,  often  unknown, 
accounts  for  rents  and  profits. "  Simi  lar  rea- 
sons are  most  forcibly  assigned  by  Judg^ 
Lewis  in  Burth  ▼.  Burch^  82  Ev.  622^  the 
reasoning  and  conclusion  in  which  is  adopt- 
ed in  Clark  y.  Hershy,  52  Ark.  498. 

The  interest  of  James  W.  Flack  in  this  real 
estate  of  his  father  was,  like  that  in  any 
other  real  estate  he  owned,  liable  to  be  sold 
or  mortgaged,  and  would  be  subject  to  tlie 
lien  of  any  judgment  obtained  against  him. 
The  fact  that  it  was  an  undivided  interest 
would  make  no  difference  in  its  liability  in 
these  respects.  No  good  reason  has  been 
suggested  why  such  an  inten*st  should  be 
subjected  to  secret  liens,  which  the  general 
policy  of  the  state  discountenances,  with  any 
more  readiness  by  a  court  of  equity  than  any 
other  real  estate.  The  claims  of  the  several 
cotenants  for  their  share  of  the  rents  received 
by  James  W.  Flack  were  recoverable  by  law, 
and  suit  could  have  been  instituted  therefor 
at  any  time.  The  Act  of  4  Anne,  chap.  16, 
is  in  full  force  in  this  state ;  and  its  27th 
section  makes  express  provision  for  such  a 
case;  but  it  gives  no  lien  on  the  undivided 
interest  in  the  land  of  the  tenant  collecting 
the  rents.  The  fact  that  James  W.  Flac^k 
assumed  the  right  or  duty  of  collecting  the 
rents  during  afl  those  years,  in  which  it  is 
charged  he  received  them  without  being 
made  a  bailiff  by  express  authority,  does 
not  change  the  nature  of  appellants'  claim, 
nor  subject  James  W.  Flack  to  any  other  or 
greater  liability  for  the  rents  so  tx)llected 
by  him  than  if  he  had  been  duly  and  fully 
authorized  to  do  all  that  he  did  do.  We 
think  the  case  entirely  covered  by  what  this 
court  said  in  JDevries  v.  Biss^  72  Md.  560, 
and  we  see  no  reason  for  departing  from 
what  the  court  said  in  that  case.  In  it  the 
court  did  lay  hands  on  the  share  of  P.  Han- 
son Hiss  in  the  estate  for  the  payment  of  the 
rents  and  profits  he  had  collected,  but  they 
did  so  because  the  estate  which  he  took  under 
his  father's  will  was  an  equitable  estate, 
and  not  a  legal  one.  The  whole  question 
turned  upon  the  inquiry  whether  his  estate 
was  equitable  or  legal ;  and  the  court  decided 
it  was  an  equitable  estate,  and  therefore  could 
be  subjected  in  a  court  of  equity  to  the 
payments  to  the  several  cotenants  their 
shares  of  what  he  had  received.    The  Ian- 
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guft^  of  the  court  is:  "The  equitable  in- 
terest could  bA  intercepted  to  maKe  good  the 
defalcation.  Mr.  Devries  took  a  conveyance 
fro/n  P.  Hanson  Hiss  of  his  interest  subject 
to  this  equity,  and  he  cannot  claim  more 
than  his  grantor  would  have  been  entitled 
to  receive.  If  the  estate  which  i)a88ed 
to  Gosnell,  trustee,  had  been  an  equitable 
estate,  it  would  be  subjected,  as  has  been 
asked  by  the  complainant,  precisely  as  Dev- 
ries* interest  was*  to  the  payment  of  his 


gran  tor  *s  defalcation  to  his  ootenani;  but, 
Being  a  legal  estate,  it  cannot  be  impounded 
as  asked  without  disregarding  our  decision 
in  Devries'  Com,  and  the  reasoning  which 
brought  us  to  that  conclusion ;  nor  without 
doing  violence  to  the  policy  of  the  state  in 
respect  to  liens  on  real  estate.  The  circuit 
court  was  clearly  right  in  its  ruling  on  the 
demurrer,  and  it  will  be  affirmed. 
AJprmid  andi  remanded. 
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1.  Targery  in  not  a  felony  «t  common 

law. 
B*   An  indictment  ft>r  forgery  need  not 

allege  that  the  offense  was  (f  elonlouBly  oommlt- 
ted;  at  least  not  unleaB  drawn  mider  a  statute  de- 
darlnfr  It  to  be  a  felony. 

S.  There  la  no  dnpUdty  in  an  indictment 
for  forgery  by  reason  of  an  allegation  that  d^ 
fendant  had  In  his  custody  a  false,  forged,  and 
counterfeit  order,  and  did  feloniously  utter  and 
publish  the  same  as  true  knowing  it  to  be  forged. 

4.  The  name  of  the  person  to  whom  the 
forg^ed  instrument  wae  passed  should 
be  griven  in  an  Indictment  for  uttering  such 
loBtrumeut,  or  if  not  known  this  fact  should  be 
stated  as  an  excuse  for  its  omission,  since  it  is  a 
material  part  of  the  description  of  the  offense. 

6*  The  existence  of  a  corporation 
whose  ownership  is  alleged  in  an  in- 
dictment is  not  sullleiently  proved  by 

•Tidence  that  certain  persons  were  doing  business 
I  under  a  company  name  and  owned  all  the  prop- 
erty of  the  company,  and  that  a  statute  had  been 
passed  incorporating  the  company  where  there  is 
•  no  further  proof  of  any  organisation  effected  un- 
der the  statute. 

(May  7,  18KS.) 

PETITION  by  defendant  for  a  new  trial 
after  being  convicted  upon  an  indictment 
charging  him  with  forgery.     Qranied, 

The  facts  are  stated  in  the  opinion. 

Mr,  Charles  C*  Mamford»  for  defendant, 
in  support  of  the  petition: 

Tl]c  first  count  was  fatally  defective  in  that 
It  did  not  state  that  the  forgery  was  feloniously 
done. 

It  has  never  been  decided  what  constitutes  a 
felony  in  this  state. 

Some  states  have  by  statute  declared  any  of- 
fense punishable  by  imprisonment  in  the  state 
prison  to  be  a  felony.  And  in  other  states,  in- 
dependent of  statute,  crimes  punishable   by 


imprisonment  in.  state  prison  are  declared  fel- 
onies. 

StaU  y.  Fetch,  68  N.  H.  1;  BtaU  v.  Smith,  8 
Blackf.  489. 

In  view  of  these  cases  it  is  submitted  that 
any  crime  which  the  Legislature  has  regarded 
as  of  such  considerable  gravity  as  to  be  punish- 
able by  imprisonment  in  the  state  prison,  should 
be  deemed  a  felony. 

Another  reason  for  considering  such  offenses 
felonies  arises  from  the  fact  tmtt  by  Uie  stat- 
utes of  this  state  a  sentence  to  imprisonment 
in  state  prison  renders  the  convict  incapable  of 
holding  any  office  of  honor,  etc.,  or  of  acting 
as  an  elector. 

Pub.  Stat.  chap.  248.  g  61. 

In  Massachusetts,  where  the  court  declared 
the  crime  of  receiving  stolen  goods  to  be  a 
felony,  the  decision  is  rested  largely  on  the 
ground  that  the  conviction  would  render  the 
offender  incapable  of  testifying  as  a  witness. 

Bolum  V.  Satoin,  5  Cush.  281. 

If  this  view  is  correct  then  it  follows  that 
the  word  "feloniously"  is  a  term  of  art,  and 
its  place  cannot  be  supplied  by  any  circumlo- 
cution. 

Reg,  V.  Oray,  9  Cox,  C.  C.  417,  1  Leigh 
&  C.  866:  State  v.  McCarran,  61  Mo.  ICT; 
Cain  v.  StaU,  18  Tex.  887;  Bowler  v.  StaU, 
41  Miss.  670;  Mott  v.  StaU,  29  Ark.  147;  Ed- 
wards  v.  State,  25  Ark.  444;  State  v.  Gilbert, 
24  Mo.  880;  StaU  v.  Jesse,  19  N.  C.  297;  State 
V.  Scott,  72  N.  C.  461;  Randall  v.  Cam.  24 
Gratt.  644;  Mears  v.  Cam,   2  Grant  Caa.  886. 

The  second  count  is  fatally  defective  in  that 
it  does  not  set  forth  to  whom  the  alleged  forged 
paper  was  uttered . 

It  has  been  held  in  this  state  that  a  complaint 
for  the  illegal  sale  of  intoxicating  liquor  is  fa- 
tally defective  if  it  does  not  contain  the  name 
of  the  purchaser. 

StaU  V.  DoyU,  11  R.  L  674 

It  is  equally  essential  that  there  should  be 
some  party  to  whom  the  uttering  was  made, 
as  that  there  should  be  a  purchaser;  and  the 
argument  in  the  case  of  a  sale  is  equally  strong 
in  this  case 

See  also  MeCUllan  v.  StaU,  82  Ark.  609: 
Buckley  v.  State,  2  G.  Greene,  162. 

Mr,  Robert  W.  Burbankt  Atty-Oen,,  for 
the  SUte. 


NoTS.— In  many  of  the  states  the  qnestion  of  i  lected  in  the  above  ease  that  any  note  upon  the 
whether  or  not  forgery  Is  a  felony  oan  be  definitely  I  subject  would  of  necessfty  be  drawn  from  the  same 
settled  by  examining  the  statutes.  The  oommon-  j  souroes  and  would  therefore  furnish  little  material 
law  authorities  upon  the  subject  are  so  fully  col- '  that  cannot  bn  obtained  from  the  opinion. 
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Tilling>liast»  t/.,  delivered  the  opinion 
of  the  court : 

The  defendant  petitions  for  a  new  trial  on 
the  following  grounds,  viz.  :  Birst,  because 
of  erroneous  rulings  bv  the  court  below  in 
matters  of  law ;  sectma,  because  the  verdict 
was  against  the  evidence  and  the  weight 
thereof;  third,  because  of  newly  discovered 
evidence ;  And,  fourth,  because  the  defendant 
did  not  have  a  full,  fair,  and  impartial  trial. 
The  indictment,  omitting  the  formal  part 
thereof,  was  in  the  following  form,  viz. : 

''That  John  J.  Murphy,  aiiaa  John  Doe,  of 
Pawtucket,  in  said  county  of  Providence, 
on  the  fifteenth  day  of  January,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and 
ninety-one,  without  force  and  arms,  at  Paw- 
tucket aforesaid,  in  the  aforesaid  county  of 
Providence,  falsely  and  fraudulently  did 
make,  forge,  and  counterfeit  a  certain  order 
and  request  for  the  delivery  of  goods,  which 
said  order  and  request  is  of  the  tenor  follow- 
ing, that  is  to  say : 

Pawtucket,  Jan.  14, 91. 

Pawtucket  Steam  &  Gas  Pipe  Co.:  Please  deliver 
to  bearer:  _ 

1  16-in.  Stillson  wrench. 

1  18  **  »*  ♦• 

2  H^'   St.  oocka. 
8    1  »*     *•      •* 

^  Hx^  8ur.  yds. 

OblidfiT.    Wm.  L.  Graham. 
t79  Main  St.  E.  F.  Graham. 

—with  intent  thereby  then  and  there  to  in 
jure  and  defraud  the  said  Pawtucket  Steam 
A  Gas  Pipe  Company,  a  corporation  legally 
created,  organized,  and  located  at  said  Paw- 
tucket, against  Uie  form  of  the  statute  in 
Buch  case  made  and  provided,  and  against 
the  peace  and  dignity  of  the  state."  ^And 
the  jurors  aforesaid,  upon  their  oaths  afore- 
said, do  farther  present  that  said  John  J. 
Murphy,  alicu  John  Doe,  on  the  day,  month, 
and  year  last  aforesaid,  with  force  and  arms, 
at  said  Pawtucket,  in  the  county  last  afore- 
•aid,  did  have  in  his  custody  and  possession 
a  certain  false,  forged,  and  counterfeit  order 
and  request  for  the  delivery  of  goods,  to 
wit,  tools,  which  said  order  and  request  is 
of  the  tenor  following,  that  is  to  say : 

Pawtucket.  Jan.  14, 01. 

Pawtucket  Steam  &  Qaa  Pipe  Oo«:  Please  deliver 

tobearen 
1  16-in.  Stlllaon  wrench. 

1  18  "  **  ** 

2  9^  *'   St.  cocks. 
8     1**      ^       ^^ 

6  H^H  sur.  yds. 

Oblidfr.   Wm.  L.  Graham. 
£.  F.  Graham. 

»-and  that  the  said  John  J.  Murphy,  alias 
John  Doe,  did  then  and  there  feloniously 
utter  iiiul  publish  the  same  as  true,  with  in- 
tent thereby  then  and  there  to  defraud  the 
Pawtucket  Steam  &  Oas  Pipe  Company  and 
others ;  he,  the  said  John  J.  Murphy,  alias 
John  Doe,  then  and  there  knowing  the  same 
to  be  forged,  false,  and  counterfeit,  against 
the  form  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  and  dignity 
of  the  state.  ** 

Before  the  case  was  opened  to  the  jury  in 
the  court  of  common  pleas,  the  defendant's 
counsel  moved  to  quash  the  indictment  on 
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the  ground  that  the  first  count  thereof  was 
defective,  in  that  it  did  not  contain  the  word 
**  feloniously, "  and  that  the  second  count  was 
defective  for  duplicity,  and^also  because  it 
did  not  give  the  name  of  the  person  to  wholn 
the  order  in  question  was  supposed  to  have 
been  uttered.    This  motion  was  overruled  by 
the  court,  to  which  ruling  the  defendant  duly 
excepted.     The  first  question,  therefore.  Is 
whether  this  ruling  was  correct.     Ajb  to  the 
first  objection  which  the  defendant  made  to 
the  indictment,  namely,  that  the  first  count 
thereof  did  not   contain   the   word  *"  felon- 
iously," wo  are  of  the  opinion  that  it  was 
not  well  taken.    We  understand  the  rule  of 
pleading  in  criminal  cases  to  be  that  in  the 
absence  of  any  statutory  provision  as  to  what 
constitutes  a  felony,  or  as  to  the  form  of  the 
indictment,  the  word  **  feloniously'^  should  be 
used  in  all  cases  where  the  ofl!ense  charged 
was  a  felony  at  the  common  law,  and  that  in 
all  other  cases  said  word  is  not  essential, 
but,  if  used  by  the  pleader,  it  may  be  re- 
lected   as   surplusage.    In   several    of   the 
United  States  there  is  a  statutorv  provision 
that  all  offenses  which  are  punishable  either 
by  death  or  by  imprisonment  in  the  state 
prison  shall  be  felonies.    Tliere  Is  no  stat- 
ute in  this  state,  however,  declaring  what 
crimes  are  felonies  and  what  are  misdemean- 
ors, nor  has  it  ever  been  decided,  so  far  as 
we  are  aware,  what  constitutes  a  felony. 
We  must  therefore  resort  to  the  common  law 
in  order  to  determine  the  question.     Felonv 
is  ordinarily  defined  to  be  an  offense  which 
occasions  a  total  forfeiture  of  either  lands  or 
goods,  or  both,  at  the  common  law,  and  to 
which  capital  or  other  punishment  may  be 
superadded,  according  to  the  degree  of  the 
guilt.     1  Bishop,  Crim.  Law,  ^  448 :  4  Bl. 
Com.  94-96;  1   Russell,   Crimes,  §  42.     Of 
course,  it  is  to  be  borne  in  mind  that  this 
definition  of  felony  is  mainlv  historical,  and 
shows  what  it   was  several  centuries  ago, 
while  it  conveys  only  a  faint  conception  of 
what  it  is  now.     In  fact,  there  is  not,  nox 
ever  was,  practically  any  such  thing  as  fel- 
ony in  the  United  States.    For  while  we 
speak  of  certain  crimes,  such  as  larceny, 
robbery,  burglary,  rape,  arson,  murder,  etc., 
as  felonies,  yet  it  is  mainly  because  we  have 
been  taught  that  at  the  common  law  they  are 
so  denominated.    But  when  we  come  to  apply 
the  ancient  English  test  of  felony,    as  set 
forth  in  the  above  definition,  we  find  that 
there  is  not,    strictly  speaking,    any   such 
crime  known  to  our  law.    Indeed,  the  rigor 
of  the  common  law  itself  has  been  so  far 
modified  by  statute  in  England  that  there 
now  remain  but  very  few  of  the  character- 
istics of  the  ancient  crime  of  felony.     The 
change  in  the  form  of  the  indictment,  how- 
ever, has  not  kept  pace  with  the  change  in 
the  consequences  of   the  crime,  so  that  it 
is  still  necessary  to  allege  in  all  of  those 
cases  where  the  crime  was  a  felony  at  the 
common  law,  and  where  the  statute  has  not 
provided  what  should  constitute  the  offense, 
or  prescribed  a  form  of  indictment,  that  it 
was  done  "feloniously."    Edwards  v.  State, 
25  Ark.  444,  and  cases  cited ;  Mott  y.  State, 
29  Ark.  147;    Cain  v.   State,  18  Tex.   887, 
and  cases  cited;   Bowler  v.  State,  41  Miss. 
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570 ;  StaU  ▼.  Oilbert,  24  Mo.  880 ;  Jieg.  ▼. 
Oraif,  9  Cox,  C.  C.  417,  1  Leigh  &  C.  866- 
871 ;  Meam  v.   Com.  2  Grant,  Cas.  386. 

The  question,  then,  which  presents  itself 
in  this  case  is  whether  forgery  was  a  felony 
at  common  law.  We  do  not  find  that  it  ever 
was.  The  definition  of  forgery  at  common 
law  as  given  by  Blackstone  (4  Com.  247)  is : 
*'The  fraudulent  making  or  alteration  of  a 
writing  to  the  prejudice  of  another  man's 
right. '^  As  given  in  2  East,  P.  C.  861, 
which  is  supported  by  Bacon,  Abr.  *^Far- 
gerjf,"  B.  ana  followed  in  2  Russell  on 
Crimes,  358,  "  the  counterfeiting  of  any  writ- 
ing with  a  fraudulent  intent,  whereby  an- 
other may  be  prejudiced,  is  forgery  at  com- 
mon law."  Wharton,  in  his  excellent  work 
on  Criminal  Law,  (vol.  1,  g  654)  says :  "By 
the  common  law  forgery  is  a  misdemeanor." 
"By  statutes  passed  in  England  and  the 
United  States,  various  kinds  of  forgery  are 
made  felonies.  Whether  in  particular  cases 
the  statute  has  absorbed  the  offense  is  a  mat- 
ter of  special  statutory  construction.  It  may 
be  generally  stated  that  unless  the  statute  in 
its  terms  undertakes  to  be  absorptive,  estab- 
lishinfi^  a  statutory  offense  coextensive  with 
the  offense  at  common  law,  forgery  may  still 
be  pursued  as  a  common- law  misdemeanor 
in  cases  to  which  the  statute  does  not  reach 
in  those  states  where  a  common-law  criminal 
jurisdiction  exists.  On  the  other  hand,  when 
the  statute  in  its  terms  is  coextensive  with 
the  cA^mmoa  law,  then  the  statutory  remedy 
mu.st  be  exclusively  followed ;  and  eminently 
imy.ortant  is  it  for  the  pleader  to  recollect 
this  in  cases  where  by  statute  the  offense  is 
nmdc  a  felony."  The  same  author,  in  giv- 
ing a  form  of  indictment  for  for  eery  at  com- 
moQ  law,  (1  Piecedents  of  Indictments  & 
Plens.  264, )  does  not  use  the  word  "  felon- 
iously. "  The  same  is  true  of  tht  form  given  in 
2  Bishop,  Crim.  Proc.  §  357.  See  also  Train 
&  H.  Precedents  of  Indictments,  228,  224. 
According  to  1  Hale,  P.  C.  682,  688,  it  ap- 
pears that  by  the  Statute  of  6  Eliz.  chap. 
14,  forgery  was  not  made  a  felony  unless  it 
was  a  second  offense.  It  has  been  held  by 
very  high  authority  that,  even  in  cases  where 
cprtain  crimes  are  declared  by  statute  to  be 
iclon'Bs,  if  the  felonious  intent  constitutes  no 
part  of  the  crime,  that  being  complete  under 
the  statute  without  it,  and  depending  upon 
another  and  different  criminal  intent,  the 
rule  requiring  the  use  of  the  word  "  felon- 
iously" can  have  no  application.  Thus,  in 
UhiUd  States  v.  Stoats,  49  U.  S.  8  How.  41. 
12  L.  ed.  679,  which  was  an  indictment  under 
the  Act  of  Congress  approved  March  8,  1828, 
making  the  forging  of  any  deed,  power  of 
attorney,  order,  receipt,  etc.,  for  the  purpose 
of  obtaining  or  receiving  from  the  United 
States  any  sum  or  sums  of  money,  etc.,  a 
felony,  it  was  held  that  the  indictment  was 
sufficient  to  charge  the  offense  without  the 
use  of  the  word  "feloniously."  In  deliver- 
ing the  opinion  of  the  oourt  Mr.  Justice 
Nelson  said:  "The  general  rule  is  that  the 
charge  must  be  laid  m  the  indictment  so  as 
to  bring  the  case  within  the  description  of 
the  offense  as  given  in  the  statute,  alleging 
distinctly  all  the  essential  reauisitea  that 
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I  constitute  it.  Nothing  is  left  to  impi  i cation 
or  intendment.  Generally  speaking,  it  is 
sufficient  to  pursue  the  woros  of  the  Act ; 
but  if  in  pursuing  them,  there  should  be  any 
ambiguity  or  uncertainty  in  charging  the 
offense,  the  pleader  should  regard  the  sub- 
stance and  legal  effect  of  the  enactment; 
and,  when  words  or  terms  of  art  are  used  in 
the  description  that  have  a  technical  mean- 
ing at  common  law,  these  should  be  fol- 
lowed, being  the  only  terms  to  express  in  apt 
and  legal  language  the  nature  and  character 
of  the  crime.  In  all  cases  of  felonies  at 
common  law,  and  some,  also,  by  statu te» 
the  felonious  intent  is  deemed  an  essential  in- 
gredient in  constituting  the  offense ;  and 
hence  the  indictment  will  be  defective,  even 
after  verdict,  unless  the  intent  is  averred. 
The  rule  has  been  adhered  to  with  great 
strictness ;  and  properly  so,  where  this  intent 
is  a  material  element  of  the  crime.  Sir  Wil- 
liam Blackstone  observes  that  the  term  'feU 
ony'  originally  denoted  the  penal  conse* 
quences  of  the  crime,  namely,  the  forfeiture 
of  the  lands  and  goods,  but  that  by  long  use  it 
came  at  last  to  signify  the  actual  crime  com- 
mitted. He  further  remarks  that  the  idea  of 
felony  is  so  generally  connected  with  that  of 
capital  puni&ment  that  it  is  difficult  to  sepa- 
rate them,  and  the  interpretation  of  the  law 
conforms  to  that  usage;  and  therefore,  if  a 
statute  makes  any  new  offense  felony,  the  law 
implies  that  it  shall  be  punished  with  deaths 
that  is,  by  hanging  as  well  as  by  forfeiture, 
unless  the  offender  prays  the  benefit  of 
clergy.  4  Bl.  Com.  97.  This  view  accounts 
for  the  necessity  of  the  averment  of  a  felo- 
nious intent  in  all  indictments  for  felony  at 
common  law,  and  also  in  many  cases  when 
made  so  by  statute ;  because,  if  it  is  used  in 
the  sense  of  the  law,  to  denote  the  actual 
crime  itself,  the  felonious  intent  becomes  an 
essential  ingredient  to  constitute  it.  The 
term  sigfiifying  the  crime  committed,  and 
not  the  degree  of  punishment,  the  felonious 
intent  is  of  the  essence  of  the  offense, — as 
much  so  as  the  intent  to  maim  or  disfigure 
in  the  case  of  mayhem,  or  to  defraud  in  the 
case  of  toTf^Ty,  are  essential  ingredients  in 
constituting  these  several  offenses.  But  in 
cases  where  this  felonious  intent  constitutes 
no  part  of  the  crime,  that  beinff  complete, 
under  the  statute,  without  it,  and  depending 
upon  another  and  different  criminal  intent, 
the  rule  can  have  no  application  in  reason, 
however  it  may  be  upon  authority. "  In  the 
case  at  bar  the  essence  of  the  offense  charged 
is  the  ** intent  to  defraud."  It  is  therefore 
complete  without  the  use  of  the  word  **  felo- 
niously." And,  even  though  the  offense  was 
made  a  felony  by  our  statute,  the  word 
"feloniously"  would  not  be  necessary  under 
the  decision  from  which  we  have  just  quoted. 
But,  however  this  may  be  it  is  sufficient  to 
say  that,  the  offense  charged  not  being  a 
felony  at  common  law,  it  is  unnecessary  to 
allege  that  it  was  feloniously  committed. 
The  cases  cited  by  the  defendant's  counsel 
in  support  of  his  contention  that  the  word 
"  feloniously'*  is  essential  are  either  cases  ia 
which  the  offense  charged  was  a  felony  at 
common  law,  or  was  made  such  by  the  8tat-> 
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Qte  of  the  state  in  which  it  was  committed. 
But,  as  the  case  before  as  does  not  fall 
within  either  of  those  classes,  the  authorities 
have  no  bearing  upon  this  branch  of  the  case. 
We  therefore  decide  that  the  first  count  in  the 
indictment  is  good,  and  hence  Uiat  the  ruling 
of  the  court  below  in  this  regard  was  correct. 
The  second  part  of  the  defendant's  objec- 
tion to  the  ruling  of  the  court  is  that  it  re- 
fused to  rule  that  the  second  count  in  the 
indictment  was  bad  for  duplicity.  We  think 
this  ruling  also  was  correct.  The  statute 
under  which  the  indictment  was  framed  (R. 
I.  Pub.  Stat.  chap.  248,  ^  1^  provides  that 
''every  person  who  shall  falsely  make,  alter, 
force,  or  counterfeit,  or  procure  to  be  falsely 
made,  altered,  forged,  or  counterfeited,  any 
public  record,  .  .  •  bill  of  exchange, 
promissory  note,  .  .  .  order,  .  . 
with  intent  to  defraud,  or  who  shall  utter 
and  publish  as  true,  or  who  shall  procure  to 
be  uttered  and  published  as  true,  any  such 
false,  forged,  altered,  or  counterfeited  rec- 
ord, .  .  •  knowing  the  same  to  be  false, 
forged,  altered,  or  counterfeited,  with  intent 
to  defraud,  shall  be  Imprisoned  not  exceed- 
ing ten  years  nor  less  than  two  years. "  This 
statute,  while  it  enumerates  many  forbidden 
acts,  yet  creates  but  one  offense,  if  committed 
by  one  and  the  same  person  at  the  same  time. 
The  offense  may  be  committed  in  various 
ways ;  but,  however  committed,  — whether  by 
forging,  counterfeiting,  or  procuring  to  be 
forged  or  counterfeited,  or  by  uttering  and 
publishing,  or  procuring  to  be  uttered  and 
published,  etc.,  or  by  doing  all  of  these  to- 
gether,— subjects  the  offender  to  one  and  Uie 
same  punishment.  In  Bishop,  Orim.  Proc. 
g  486,  the  author  says:  "It  is  common  for 
a  statute  to  declare  that  if  a  person  does  this, 
or  this,  or  this,  he  shall  be  punished  in  a 
way  pointed  out.  Now,  if  in  a  single 
transaction  he  does  all  the  things,  he  violates 
the  statute  but  once,  and  incurs  only  one 
penalty.  Yet  he  violates  it  equally  by  doing 
one  of  the  things.  Therefore  an  indictment 
upon  a  statute  of  this  kind  may  allege  in  a 
single  count  that  the  defendant  did  as  many 
of  the  forbidden  things  as  the  pleader 
chooses,  employing  the  conjunction  'and' 
where  the  statute  has  'or, '  and  it  will  not  be 
double,  and  it  will  be  established  at  the  trial 
by  proof  of  any  one  of  them. "  In  Wharton 
on  Criminal  Pleadings  &  Practice,  0th  ed. 
§  25t,  it  is  laid  down  that  *' where  a  statute 
as  has  already  been  observed,  makes  two-  or 
more  distinct  acts  connected  with  the  same 
transaction  indictable,  each  one  of  which 
may  be  considered  as  representing  a  phase 
in  the  same  offense,  it  has  in  many  cases  been 
ruled  they  may  be  coupled  in  one  count. 
Thus,  setting  up  a  gaming  table,  it  has  been 
said,  may  be  a  distinct  offense;  keeping  a 
gaming  table  and  inducing  others  to  bet  upon 
it  may  constitute  a  distinct  offense;  for 
either,  unconnected  with  the  other,  an  indict- 
ment will  lie;  yet,  when  both  are  perpe- 
trated by  the  same  person  at  the  same  time, 
they  may  be  couplea  in  one  count.  **  In  State 
V.  JVWan,  15  R.  I.  629,  4  New  Eng.  Rep. 
753,  this  court  recognized  the  rule  laid  down 
in  State  v.  Wood,  14  R.  I.  151,  viz.,  that, 
where  several  cognate  acts  are  forbidden  dis- 
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junctively,  the  complaint  or  indictment  may 
ordinarily  charge  them  all  conjunctively  in 
a  single  count.  See  also  cases  cited.  Bee 
also  other  cases  cited  in  the  opinion  by  Sti- 
ness,  </.,  in  support  of  said  rule.  See  also- 
Com,  y.  HaU,  4  Allen,  805.  We  are  there- 
fore of  the  opinion  that  there  is  but  one  of- 
fense alleged  in  said  second  count,  and  hence- 
that  it  is  not  bad  for  duplicity. 

As  to  the  third  and  last  ground  of  the  de- 
fendant's objection  to  the  second  count,  viz., 
that  it  does  not  give  the  name  of  the  person 
to  whom  the  order  in  question  was  supposed 
to  have  been  uttered,  we  think  it  was  well 
taken.  The  name  of  the  person  to  whom  1h& 
forged  instrument  was  passed,  being  a  ma- 
terial part  of  the  description  of  the  offenses, 
should  have  been  given  if  known,  or,  if  not 
known,  this  fact  snould  be  stated  as  an  ex- 
cuse for  the  omission.  2  Bishop,  Crim.  Law, 
§  879 ;  Bueldey  v.  StaU,  2  G.  Greene,  162 ; 
McCteUan  y.  8taU,  82  Ark.  609;  Butler  v. 
StaU,  5  Blackf.  280 ;  ^aie  v.  Doyle,  11  R.  I. 
574 ;  State  v.  Smith, R.  I.  Index  II. ,  17.  We  are 
therefore  of  the  opinion  that  the  second  count 
is  bad  for  insufficiency  of  description,  and 
that  the  motion  to  quash  the  same  should 
have  been  granted. 

The  second  ^ound  upon  which  the  petition 
for  new  trial  is  based  is  that  the  verdict  waa 
against  the  evidence,  and  the  weight  thereof. 
The  only  evidence  introduced  at  the  trial  of 
the  organization  of  the  Pawtucket  Steam  & 
Gas  Pipe  Company  under  its  charter  was  the 
following,  vis.  :  Charles  A.  Lloyd,  called 
in  behalf  of  the  prosecution,  testified  that 
the  Pawtucket  Steam  A  Gas  Pipe  Company 
was  located  at  Pawtucket,  and  that  it  paid 
him  his  wages.  He  also  testified  that  he  took 
his  pay  out  of  the  safe ;  that  James  H.  An- 
drews was  the  treasurer,  and  D.  L.  Falea 
secretary ;  that  witness  was  one  of  the  clerks, 
and  R.  C.  Fletcher  the  other;  that  Mr.  An- 
drews owns  part  of  the  property  and  Falea 
owns  some.  In  cross-examination  he  testified 
that  **  the  Pawtucket  Steam  &  Gas  Pipe  Com- 
pany owns  all  the  pipe,  wrenches,  fittings, 
and  stock  in  the  shop.  **  **  Andrews  does  not 
own  any  of  it. "  "  Fales  does  not  own  any  of 
it. "  ''I  mean  that  the/  owned  stock  in  the 
Pawtucket  Steam  &  Gas  Pipe  Company  when 
I  said  they  owned  part  of  the  property.  ** 
The  attorney  general  offered  in  evidence  the 
**  schedule"  containing  the  act  of  incorpora- 
tion of  the  Pawtucket  Steam  &  Gas  Pipe 
Company.  After  the  state  rested  the  case 
for  the  prosecution  the  defendant's  counsel 
moved  that  the  jury  be  directed  to  bring  in  a 
verdict  of  not  guilty,  as  the  organization  of 
the  Pawtucket  Steam  &  Gas  Pipe  Company 
under  its  charter  was  not  shown.  This  mo- 
tion being  denied,  the  case  was  submitted  to 
the  jury  upon  the  evidence  for  the  prosecu- 
tion. In  the  charge  to  the  iury  the  court  in- 
structed them  that,  unless  they  were  satisfied 
upon  the  evidence  that  the  Pawtucket  Steam 
&  Gas  Pipe  Company  had  organized  under  its 
charter,  it  would  be  their  duty  to  return  a 
verdict  of  not  guilty.  The  defendant's  coun- 
sel then  asked  the  court  to  charge  the  jury 
that  the  testimony  of  Lloyd  to  the  effect  that 
he  was  employecl  by  the  Pawtucket  Steam 
&  Gas  Pipe  Company,  and  giving  the  names 
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of  its  president  and  treasurer,  was  no  proof 
of  its  organization  under  its  charter.  This 
instruction  was  refused,  and  the  court  in- 
structed the  jury  that  the  testimony  of  Lloyd 
was  evidence  of  the  organization  of  the  cor- 
poration, and  it  was  for  the  jury  to  say 
whether  or  not  it  was  sufficient  to  satisfy 
them  of  the  fact  of  organization ;  to  which 
instruction  and  refusal  to  instruct  as  re- 
quested the  defendant,  by  his  counsel,  then 
and  there  duly  excepted.  The  jury  returned 
a  verdict  of  guilty,  and  the  only  question 
raised  upon  this  branch  of  the  case  is  whether 
the  evidence  above  af^t  out  was  sufficient  to 
prove  the  organization  of  said  corporation. 
We  think  it  was  not.  The  evidence  simply 
shows  that  James  H.  Andrews  and  D.  L. 
Fales  were  doing  business  at  Pawtucket  under 
the  name  of  the  Pawtucket  Steam  &  Gas 


Pipe  Company,  the  former  as  treasurer  and 
the  latter  as  secretary,  and  that  this  concern 
owned  all  of  the  property  in  the  shop.  It 
also  shows  that  an  act  had  been  passed  by 
the  General  Assembly  incorporating  said  com- 
panv.  But  we  do  not  think  the  proof  was 
sufficient  to  establish  the  fact  that  any  or- 
ganization under  said  act  was  ever  effected, 
it  being  necessary  for  the  state  to  prove  the 
organization  of  the  companv  under  said  act 
in  order  to  show  that  it  had  been  defrauded 
as  alleged  in  the  indictment,  and  having 
failed  to  do  so,  Uie  case  was  not  made  out 
and  the  defendant  was  entitled   to  an  ac- 

auittal.     The  verdict  was  therefore  against 
)e  evidence,  and  must  be  set  aside.     The 
other  grounds  set  forth  in  the  petition  need 
not  be  considered. 
Petition  Jor  new  trial  granted. 
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For  injuries  caused  hj  defects  in  a 
hig^liway  bridge  whioh  a  railroad  oomyNioy 
to  bound  to  maintain  over  its  Iraoks,  tbe  railroad 
oompany  cannot  escape  liability  on  the  ground 
that  an  action  would  li6»f or  the  Injury  aipalnat 
the  township. 

(Julyia,  IHA) 


APPEAL  by  plaintiff  from  a  judgoienl  non 
obstante  fieredicto  of  the  Court  of  Common 
Pleas  for  Huntingdon  OouDty  in  favor  of  de- 
fendant in  an  action  brought  to  recover  dam- 
ages for  personal  injuries  alle^d  to  have  re- 
sulted from  defendant's  negligence.    BeveraedL 
The  facts  sufficiently  appear  in  the  opinion. 
Mr,  Geor^  B.  Orlad79  for  appellant: 
The  duty  to  keep  county  roads  reasonably 
safe  for  public  travel  is  parallel  with  the  duty 
of  borough  and  city  councils,   who  are  re- 
quired by  similar  statutes  to  keep  the  public 
streets  in  proper  repair  for  safe  use  by  the  pub- 
lic, and  it  has  been  determined  frequently  that 


KoTB  —Righi  of  one  inlvred  on  Mofwoay  to  proceed 
in  the  first  instance  against  the  one  uUimatelv  liablU, 

In  view  of  the  multitude  of  cases  In  which  ao- 
CionB  have  been  maintained  directly  afiralnst  the 
one  responsible  for  a  defect  in  a  highway  to  re- 
cover for  injuries  resulting  from  such  defect,  it 
epcmf  remarkable  that  so  few  attempts  have  been 
luarle  to  defeat  a  recovery  on  the  ground  of  the 
primary  liability  of  the  municipality  in  which  the 
highway  is  situated.  Without  doubt  the  true  ex- 
planatlon  of  this  dearth  of  authority  to  the  one 
suggested  in  tbe  principal  case,  viz.,  the  absence 
of  any  serious  doubt  upon  the  question. 

lo  Tobin  v.  Portland,  S.  &  P.  R.  Go.,  69  Me.  188, 8 
Am.  Hep.  415,  it  was  contended  that  defendant 
yyoB  not  liable  f6r  the  injury  far  which  the  suit  was 
brought  because  the  locus  in  quo  was  within  the 
limits  of  a  highway  which  tbe  town  was  bound  to 
keep  in  repair.  The  courtsaid  that  the  city  might 
rossibiy  be  liable;  but,  if  sovlt  would  have  a  right 
of  reclamation  against  those  creating  the  nuisance. 
Much  more  then  could  the  pcurty  injured  maintain 
his  action  directly  against  the  corporation  causing 
the  injury. 

In  Davenport  v.  Ruokman,  87  N.Y.  668,  the  court 
held  that  there  was  no  objection  to  Joining  the 
town  and  the  person  ultimately  liable  in  one  ac- 
tion. 

In  Calder  ▼.  Smalley,  66  Iowa,  219,  in  which  the 
acrion  was  brought  against  the  person  ultimately 
liable,  the  court  said  we  need  not  inquire  whether 
the  city  may  be  liable  as  well  as  defendant.  It  is 
Fiifficient  for  the  purpose  of  thto  case  to  hold  that 
defendant  to  liable. 

And  in  Landru  v.  Lund,  88  Minn.  638,  it  was  held 
that  where  an  individual  and  the  city  are  both  lia- 
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ble,  suit  may  be  brought  against  both  or  either  at 
the  pleasure  of  the  one  Injured. 

In  Wisconsin  the  charters  of  many  of  the  cities 
require  the  bringing  ot  the  aotion  in  the  first  in- 
stance against  the  one  ultimately  liable,  and  those 
provtoions  have  been  several  times  before  the 
courts.  They  have  been  held  valid.  Hlnoks  v. 
Milwaukee,  46  Wis.  669,  82  Am.  Bep.  7%. 

The  plaintiir  in  order  to  recover  against  the  city 
must  exhaust  hto  legal  remedy  against  the  one 
who  to  responsible  for  the  defect  in  the  streeL 
Raymond  v.  Sheboygan,  70  Wis.  818;  Hlner  v.  Fond 
du  Lac,  71  Wto.  74. 

Bven  to  the  extent  of  obtaining  Judgment  and 
having  an  execution  thereon  return  unsatisfied. 
Henker  v.  Fond  du  Lac  71  Wis.  616. 

And  he  must  have  brought  hto  action  against 
such  person  with  reasonable  diligence.  McFar> 
lane  v.  Milwaukee,  61  Wis.  691. 

Although  the  fact  that  he  had  not  exhausted  hto 
legal  remedy  to  a  matter  of  defense  on  the  part  of 
the  city  and  the  plalntilf  need  not  plead  and  prove 
It  in  the  first  instanoei  Amos  v.  Fond  du  Lao,  46 
Wis.  686. 

Such  provisions  are  not  applicable  where  the 
actual  negligence  of  the  city  concurs  with  the  neg- 
ligence of  the  lot-owner  in  causing  the  injury,  and 
In  such  case  the  aotion  may  be  broug  Jc  against 
either  in  the  first  instance.  Paseworth  v.  Milwau* 
kee,  64  Wto.  889. 

In  Minnesota  a  statute  whioh  attempted  to  im- 
pose on  the  lot-owner  a  liability  in  the  first  in- 
stance to  third  persons  for  injuries  arising  from 
lefects  in  sidewalks  was  held  unconstitutional. 
Noonan  v.  Stillwater,  88  Mmn.  204, 68  Am.  Rep.  88k 
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ao  action  will  lie  against  the  person  or  cor- 
pc'stion  causing  the  injury  independent  of 
the  ri^ht  of  action  agninst  the  municipality. 

Oakland  R.  Co,  v.  FiMing,  48  Pa.  820;  2 
Wood,  railway  Law,  058. 

Where  a  railroad  company  erects  a  bridge 
acro^  its  tracks  to  supply  a  public  road  appro- 

griated  in  building  the  railroad,  it  is  its  duty  to 
eep  in  repair  the  whole  structure,  the  ap- 
proach and  embankments,  even  where  they 
extend  beyond  the  boundaries  of  the  location 
of  their  line. 

1  Hedf.Railways.6th  ed.428;  WhiU  ▼.  Qain- 
cy,  97  Mass.  480;  Titeamb  y.  FiteKtmrg  R.  Co, 
12  Allen,  254;  BurrittY.  IfeiD  Haven,  42  Conn. 
103;  Hayea  ▼.  lieu  TarkCmit.  d  E,  R  Co,  9 
Hun,  08. 

A  railway  is  liable  to  passers  on  the  high- 
way for  a  crossing  so  negligently  oonstmcted 
as  to  cause  injuries  to  persons  lawfully  using 
it. 

r  tferson.  Railway  Accident  Law,  g  158; 
Pennsylvania  d  0,  Canal  Co.  ▼.  Oraham,  68 
Pa.  294. 

Where  the  defect  In  the  highway  is  caused 
by  the  works  of  the  railway  company,  the 
latter  will  be  responsible  for  all  injuries  in 
consequence,  although  the  party  might  also 
obtain  a  redress  from  the  town  bound  to  main- 
tain the  hiehway. 

1  Redf.  Hailways.  p.  420;  OilUtt  v.  Weitem 
R,  Corp.  8  Allen,  560. 

Mewn,  W.  As  J.  D.  Dorrls  for  appellee. 

Mitchellf «/.,  deliyered  the  opinion  of  the 
court : 

The  Jury  found  a  verdict  for  the  plaintiff 
under  instructions  which  are  not  now  before 
us,  and  the  court  below  entered  Judgment 
for  the  defendant,  non  obstante  veredicto^  on 
a  point  reserved.  The  learned  judge  held 
that  the  railroad  company  defendant  was 
bound,  not  only  to  build,  but  to  maintain, 
the  bridge.  Iliis  conclusion  is  not  chal- 
lenged by  the  present  appeal,  and  we  must 
accept  it  as  correct.  But  the  learned  Judge 
further  held  that,  as  the  primary  duty  to  the 
public  to  keep  the  highways  in  safe  condi- 
tion rests  upon  the  township,  the  plaintiff's 
action  should  have  been  brought  against  it, 
and  not  against  the  railroad.  This  is  the 
only  question  raised  by  this  record.  For  tie 
purposes  of  this  case  as  now  presented,  it 
might  be  sufficient  to  say  that  it  appears  to 
be  conceded,  all  through  the  evidence,  that 
the  township  never  did  any  repairs  on  the 
bridge  or  its  approaches,  including  the  place 
of  tiie  accident,  and  never  in  any  way  showed 
«n  acceptance  of  the  work  or  an  assumption 
of  duty  in  iiegard  to  it.  Whether  or  not  the 
defenoant  was  legally  bound  to  continue  the 
exclusive  care  and  maintenance,  it  did  s6  in 
fact,  and,  having  undertaken  the  duty,  was 
liable  for  negligence  in  its  performance. 
That  the  town  might  have  neglected  its  duty, 
either  in  not  assuming  charge  itself,  or  in 
not  enforcing  proper  performance  by  the  de- 
fendant, was  a  question  that  might  arise  be- 
tween lie  party  injured  and  the  town  when 
the  latter  should  be  sued,  but,  clearly,  can- 
not affect  the  question  of  the  defendant's  lia- 
bility for  the  negligent  performance  of  a  duty 
it  had  in  fact  undertaken. 
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But  it  is  desirable  to  consider  the  case  upon 
a  somewhat  broader  view.  The  basis  of  the 
opinion  of  the  learned  judge  below,  and  the 
ar^ment  of  the  appellee,  is  that  Uie  town- 
ship is  liable  to  the  plaintiff,  and  it  seems 
to  have  been  accepted  without  question  that 
in  such  case  the  defendant  was  not  liable. 
But  this  does  not  appear  to  us  to  be  a  neces- 
sary or  just  conclusion.  It  is  opposed,  in 
the  first  place,  to  the  general  rule  that  a  party 
injured  by  the  concurrent  tort  of  two  may  sue 
either,  and  this  right  is  not  affected  by  any 
considerations  of  primary  or  secondary  duties 
of  the  tortfeasors  as  oetween  themselves. 
But,  further,  if  the  railroad  is  charged  wit^ 
the  duty  of  maintaining  the  approaches  of 
the  bridge  in  a  safe  condition  for  travel,  then 
it  is  the  party  ultimately  liable.  Its  duty 
in  that  regard  is  a  duty  absolute,  not  to  the 
township  merely,  but  to  the  public,  to  be 
enforced  generally  by  the  supervisors  as  the 
representatives  of  the  public,  but  specially 
for  his  own  relief,  by  any  person  specially 
injured  by  neelect  of  it.  As  against  such 
person,  the  failure  of  the  township  to  enforce 
performance  would  not  excuse  the  railroad. 
If  the  supervisors  accepted  the  performance 
as  sufficient,  and  thought  the  bridge  safe, 
that  would  not  be  a  defense  if  the  Jury  were 
of  a  different  opinion.  The  township  and 
the  railroad  are  not  in  the  relation  of  master 
and  servant  or  principal  and  agent,  nor  in 
any  position  for  the  explication  of  the  rule 
reepondeat  superior.     They  are  independent 

f  parties,  each  charged  with  a  duty  to  the  pub- 
ic, involving  liability  to  an  individual 
specially  injured  by  neglect  of  such  duty. 
It  is  no  defense  to  either  to  say,  **  You  might 
have  sued  the  other  f  and  certainly  none  for 
the  railroad  to  say,  ''Tou  can  sue  the  town- 
ship, and  then  the  township  can  sue  me." 
When  it  Is  said  in  the  cases  that  the  town 
is  primarily  liable*  it  is  not  meant  that  the 
town  must  bo  sued  first,  but  that  it  has  a 
duty  to  the  party  injured  which  cannot  be 
escaped  by  lowing  that  there  is  another 
party  secondarily  liable  to  it ;  and  it  would 
be  contrary  to  all  our  legal  reasoning  to  per- 
mit the  second  party,  thus  finally  liable  to 
pay,  to  defend  on  the  nonnd  that  it  is  sued 
in  the  first- instance.  The  towns  have  made 
a  strenuous,  but  vain,  struggle  to  establish 
the  converse  proposition,  that  they  should 
not  be  liable  because  there  was  another  party 
ultimately  liable  over  to  them.  That  effort 
failed  beciftusethe  parties  were  charged  with 
independent  duties,  and  each  was  directly 
responsible  to  tiiose  injured  by  its  own  neg- 
lect. After  such  failure,  it  would  seem  to 
be  a  fortiori  that  the  converse  proposition  is 
untenable. 

A^ain,  it  is  unquestionable  that  any  one 
negligently  leaving  an  obstruction  in  the 
highw^ay  is  at  once  liable  to  a  party  injured. 
Pennsylvania  R.  Co.  v.  McTighe,  46  Pa.  316. 
The  municipality  does  not  become  liable 
until  notice,  express  or  implied  from  lapse 
of  time.  To  hold  that  the  liability  of  the 
obstructor  ceased  when  that  of  the  city  began 
would  be  to  hold  that  a  liability  for  a  wrong- 
ful act  might  be  escaped  by  the  continuance 
of  the  wrong. 
Turning,  now,  to  the  authorities,  we  have 
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not  found  any  decision  upon  the  precise 
point,  but  the  general  drift  of  analogous 
cases  seems  to  support  the  views  already  ex- 
pressed. That  the  party  who  places  or  is 
responsible  for  permitting  an  obstruction 
in  the  highway  is  liable  to  one  irtjured 
thereby  is  very  ancient  common  law,  and  has 
been  uniformly  held  in  this  state  from  Beatty 
y.  Gilmore,  16  Pa.  46a,  to  DickMm  v.  HolUs- 
ter,  128  Pa.  421,  while  the  unsuccessful  effort 
of  municipalities  to  escape  liability  where 
there  is  another  party  who  may  be  charged 
has  already  been  alluded  to.  See  Newlin 
Tap,  V.  Ikm%,  77  Pa.  817 ;  Dalton  v.  Uppw 
Tyrone  Twp.  187  Pa.  18.  I  have  not  found 
in  either  line  of  decisions  a  single  one  which 
is  rested  upon  grounds  that  would  make  the 
right  of  action  against  either  party  a  defense 
for  the  other  against  the  party  injured.  On 
the  contrary,  while  this  point  is  nowhere 
specifically  raised  or  passed  upon,  with  refer- 
ence to  the  party  ultimately  liable,  the  in- 
timations tend  clearly  against  such  a  defense. 
Tlius  Philadelphia  v.  WeUer,  Leg.  Gaz.  Rep. 
400,  4  Brewst.  24,  was  an  action  for  injuries 
resulting  from  a  hole  in  the  street,  whidi  a 
passenffe:'  railway-  company  was  charged 
with  u»:\.  duty  or  repairing.  The  city  de- 
fended oil  the  ground  that  the  action  should 
be  against  the  company.  Hare,  J, ,  instructed 
the  jury  that  the  liability  of  the  railway 
compauj"  was  not  exclusive,  and  this  was 
affirmed  by  this  court,  Woodward,  Oh,  J., 
saying  .  '*  It  is  not  worth  debating  whether 
the  primary  duty  to  keep  the  streets  in  repair 
is  upon  the  city  or  the  railway  company,  for 
both  are  liable  in  damaffes  to  a  citizen  in- 
jured by  neglect  to  repair,  and  he  may  re- 
cover against  whichever  party  he  sues." 
And  in  Oakland  R.  Oo.  y.  lielding,  48  Pa. 
820,  it  was  held  that  a  passenger  railway 
company  charged  with  the  duty  of  keeping 
a  street  in  repair  was  liable  lor  an  injury 
resulting  from  a  defect  in  the  cartway, 
though  the  defect  arose  from  the  imperfect 
replacing  of  the  pavement  which  haa  been 
removed  for  the  introduction  of  water  pipes 
into  an  abutting  property.  The  defendant 
asked  the  court  to  charge  that  **the  city  of 
Pittsburgh,  or  the  owners  of  the  property 
adjacent,  are  in  law  liable,  for  any  want 
of  care  in  putting  any  street  in  repair,  which 
may  have  been  opened  for  the  purpose  of 
putting  in  water  pipes;"  but  the  court, 
Williams,  J.\  negatived  the  point,  and 
charged  that  defenaaats  were  liable  whether 
the  other  parties  would  also  be  or  not,  (sec 
page  824,)  and  the  case  was  afflrmed  on  this 
charge.  And  in  Borough  of  Brookville  v. 
Arthun,  180  Pa.  601,  it  was  held  that  per 
mittin^  a  defect  in  the  sidewalk  was  negli- 
gence in  both  the  property  owner  and  the 
borough,  and  inferential ly,  therefore,  both 
or  cither  would  be  liable  to  the  party  in- 
jured, though  tbey  were  not  such  ioint 
wrong-doers  as  to  preclude  the  borough  "from 
recovering  over  against  the  owner  the  dam- 
ages it  had  been  compelled  to  pay,  if  as  be- 
tween themselves  the  owner  was  ultimately 
the  responsible  party. 

Looking  beyond  our  own  state,  we  find 
the  law  thus  unqualifiedly  stated  in  Dillon 
on  Municipal  Corporations,  ed.  1890:    ^'Nol 
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person    .    •    .    has  the  right  to  do  any  act 
which  renders  the  use  of  the  strei  t  hazardous, 
or  less  secure  than  it  was  left  by  the  munic» 
ipal  authorities.     Whoever  does  so    .     .    . 
is  liable  to  any  person  who  sustains  any 
special   injury   therefrom."     Section   1082. 
**The  ultimate  liability  in  such  cases  is  upon 
the  author  or  continuer  of  the  nuisance ;  but 
if  the  party  injured  elects  to  proceed  against 
the  municipal  corporation  for  failing  m  its 
duty.     ...    he  must  show  notice,"  etc 
Id.  g  1084.     Where  a  street  is  rendered  de* 
fective  by  the  act  of  a  railroad  company, 
**  the  question  arises,  Who  is  responsible — th» 
railroad  company,  which  caused  the  defect, 
or  the  town,  which  is  charged  with  the  gen- 
e^l  duty  of  keeping  in  repair  the  public 
Ways?    The  course  of  decision  is  to  hold  the 
town  primarily  responsible  to  the  person 
sustaining  the  injury,  thus  compelling  it, 
when  liable,    to  seek  indemnity  from  the 
railroad  company.''     Section  1087.    But  it 
is  added  in  the  note  to  the  same  section: 
"  The  traveler  may,  of  course,  elect  to  pro- 
ceed at  once  against  the  railroad  company, 
if  he  chooses."^  Among  the  cases  cited  for 
this  is  Lowell  y.  Boeton  A  L.  R.    Corp.,  2a 
Pick.   24,  84  Am.    Dec.   88.     The  railroad 
company  had  made  a  cut  across  the  highway, 
and  its  servants  had  neglected  to  replace  the 
barriers.    The  person  injured  sued  the  town, 
and  recovered,  and  the  town  then  brought 
this  suit  aeainst  the  company  for  indemnity. 
It  was  held  that  the  town  could  recover,  and 
in  the  opinion  Wilde,    J. ,  says,   (p.   81 :) 
"  The  •  defendants   were    answerable  to  the 

Sarties  injured  for  all  damages.  But  the 
oubt  is  whetiier  they  are  responsible  to  the 
plaintiffs."  And  again,  (p.  84:)  "^ If  the 
defendants  had  been  prosecuted  instead  of 
the  town,  tbey  must  have  been  held  liable 
for  damages,  and  from  this  liability  they 
have  been  relieved  by  the  plaintiffs."  In 
BUiott  V.  Ooneord,  27  "N.  H.  204,  where  the 
town  was  held  liable  in  the  first  instance  to 
the  pnrty  injured,  it  was  said  for  the  plain- 
tiff arguendo,  "  plaintiff  may  have  a  remedy 
against  the  town  or  the  railroad  corporation ;" 
and  this  argument  prevailed  with  the  court, 
though  the  liability  of  the  railroad  company 
was  not  specially  noticed  in  the  opinion. 
In  WiUard  v.  I^cwbury,  22  Vt.  458,  Redfield, 
J.y  charged  the  jury:  "The  town  were  lia- 
ble to  Uie  plaintiff,  and  he  was  not  obliged 
to  look  to  the  company,  even  if  they  had  also 
been  negligent,  and  mi^ht  so  have  become 
liable  to  any  one  suffering  injury  on  that 
account."  This  was  affirmed  by  the  court, 
and  it  is  plainly  intimated  that  there  was  no 
doubt  of  the  railroad's  liability.  This  was 
followed  and  affirmed  in  Batty  v.  Ihutbury, 
24  Vt.  155,  where  the  ffist  of  the  deoision 
is  that  the  party  injured  is  not  bound  to  sue 
the  railroad,  but  it  is  clearly  implied  that 
he  may  do  so.  The  New  England  decisions, 
as  noticed  by  Judge  Dillon,  are  influenced  to 
some  extent  by  the  fact  that  the  duty  of  towns 
there  is  entirely  statutory,  but  the  principles 
upon  which  the  foregoing  cases  are  decided 
arc  equally  applicable  in  Pennsylvania, 
where  the  duty  of  the  municipalities, 
whether  at  common  law  or  by  statute,  is  es- 
sentially the  same  as  by  the  statutes  of  the 
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Btates  aboT6  olted  from.  It  is  quite  clear  to 
OS  from  our  examination  of  the  subject  that 
the  general  consensus  of  judicial  opinion, 
and  &e  basis  of  the  reasoning  on  which  many 
of  the  decisions  are  rested,  is  that  the  party 
injured  may,  if  he  so  elects,  sue  at  once  the 
active  wrong-doer  who  is  ultimately  liable ; 
and  the  absence  of  any  express  adjudication 


of  the  point  is  due  vainly.  If  not  altogether, 
to  the  absence  of  any  serious  doubt  on  that 
question,  ludd  the  fact  that  the  real  struggle 
has  uniformly  been  by  the  towns  to  escape 
their  primary  liability. 

Judgment  revertedf  and  judgment  entered 
for  plaintiff  on  the  verdict. 


MASSACHUSETTS  SUPREME  JUDICIAL  COURT. 


Honora  HART 
Ann  COLE. 
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The  risk  of  defects  in  a  tenement  bnlld* 
in^,  suob  as  unaate  outside  steps,  is  assumed  by 
one  whu  goes  there  to  attend  a  wake,  at  least 
where  there  is  nothlnff  to  show  that  he  had  an  in- 
vitation or  was  In  any  way  related  to  any  of  the 
occupants. 

(June  22, 1800.) 

EXCEPTIONS  by  defendant  to  rulings  of 
the  Superior  Cfourt  for  Suffolk  County 
made  during  the  trial  of  an  action  brought  to 
recover  damages  for  personal  injuries  alleged 
to  have  resulted  from  the  defective  condition 
of  defendant's  premises,  which  resulted  in  a 
verdict  in  plaintilTs  favor.    Susiatned, 
The  facts  are  stated  in  the  opinion. 
Mr.  E.  M.  Johnson  for  defendant 
Mr.  H.  F.  Naphen  for  plaintiff. 

KnowIton»  J.,  delivered  the  opinion  of 
the  court: 

This  case  presents  for  consideration  im- 
portant questions,  which  have  never  been  de- 
cided in  this  commonwealth.  The  defend- 
ant was  a  tenant  for  life  of  a  building 
consisting  of  several  tenements,  which  she 
let  to  different  tenants,  who  used  the  outside 
ateps  in  common  as  a  means  of  access  to 
their  tenements. 

These  steps  were  in  the  possession  of  the 
defendant,  and  it  was  her  duty  to  keep  them 
in  a  reasonably  safe  condition  for  the  use  of 
her  tenants,  and  of  other  persons  who  were 
usinff  them  by  her  invitation,  express  or  im- 
plied. There  was  evidence  tending  to  show 
that  the  plaintiff,  while  coming  from  a 
wake  in  one  of  the  tenements,  was  injured 
in  passing  down  the  steps  by  a  defect  negli- 
j^entl  V  suffered  by  the  defendant  to  be  there. 
The  deceased  person  was  a  brother  of  the 
wife  of  one  of  the  tenants,  and  there  was  no 
evidence  that  he  was  an  acquaintance  of  the 
plaintiff,  or  that  she  was  expressly  invited 
to  the  wake,  or  that  she  was  in  any  way  re- 


lated to  any  of  the  occupants  of  the  house. 
The  Jurv  were  instructed  that  the  defendant 
was  liable  to  any  one  injured  by  a  defect 
negligently  suffered  to  be  in  the  steps  if  the 
injured  person  was  lawfully  going  to  or  from 
the  house  in  the  exercise  of  due  care,  having 
lawful  business  there,  and  if  the  steps  were 
apparently  designed  .and  intended  as  a  means 
of  access  to  the  house  and  of  egress  from  it. 
In  Plummer  v.  DiU  (Mass.)  81  N.  E.  Rep. 
128,  we  considered  at  some  length  the  ques- 
tion whether  an  owner  of  real  estate  fitted 
up  for  use  in  business  is  liable  for  its  unsafe 
condition  to  one  who  goes  there  on  business 
of  his  own  not  connected  with  the  business 
actually  or  apparently  carried  on  there ;  and 
it  was  held  that  such  a  person  was  a  mere 
licensee,  to  whom  the  owner  owes  no  further 
dutv  than  to  refrain  from  putting  traps  or 

Sitfalls  in  his  way,  and  from  ne^ligentlv 
oing  injurious  acts  to  his  prejudice.  We 
have  now  to  consider  how  far  an  owner  of 
a  dwelling-house  is  liable  for  its  condition 
to  one  who  comes  there  without  express  in- 
vitation, and  not  for  the  transaction  of  any 
kind  of  business  carried  on  by  any  of  the 
occupants ;  and  also  what  should  be  deemed 
an  implied  invitation  in  a  case  of  that  kind« 
The  defendant  is  liable  to  a  visitor  of  the 
tenant  for  the  condition  of  the  steps  if  the 
tenant  himself  would  have  been  liable  had 
the  steps  been  included  in  the  tenement  let 
and  not  otherwise.  It  seems  clear  that  one 
coming  to  a  dwelling-house  to  do  business 
in  which  he  alone  is  interested  cannot  expect 
a  warmer  welcome,  or  claim  greater  care  for 
his  safety,  than  if  he  went  for  the  same 
purpose  to  the  place  of  business  of  the  oc- 
cupant. In  either  case  he  is  a  mere  licensee. 
In  preparing  a  convenient  entrance  to  hit 
house  one  does  not  invite  there  peddlers, 
book  agents,  and  others  who  come  solely  for 
their  own  convenience  or  profit.  So  far  as 
they  are  concerned,  his  preparation  of  his 
premises  for  travel  is  an  indifferent  act.  It 
has  no  such  relation  to  them  as  it  has  to 
those  who  come  to  do  business  which  he 
carries  on  there.  The  inducement,  invita- 
tion, and  implied  representation  of  safety 
which  he  holds  oat  to  the  latter  are  not  for 


NOTB.— There  seems  to  be  no  doubt  that  the  own- 
«r  of  a  lenemeDt  house  remains  respomible  to 
strangers  for  the  safety  of  those  portlona  of  the 
building  the  poesession  of  which  he  retains.  See 
note  to  DoUard  v.  Roberta  (N.  T.)  14  L.  R.  A.  238. 

Tho  owner  of  premises  is  not,  however,  bound  to 
answer  to  a  mere  licensee  upon  the  premises  for 
Aijuries  caused   by  defects  therein.   Gordon  v. 

16  L.  R.  A. 


Cummings,  9  L.  B.  A.  MO,  and  note,  152  Mass.  518. 
How  far  an  invited  guest  Is  a  mere  licensee  is  an 
interesting  question  whinh  has  as  yet  bf  en  consid- 
ered very  little,  and  the  alight  discussion  of  the 
question  in  the  above  case  Is  therefore  regarded  as 
worthy  of  note  as  well  as  the  application  by  the 
court  of  the  licensee  doctrine  to  one  entering  the 
building  because  of  curiosity. 


See  also  16  L.  R.  A.  640;  17  L.  R.    A.  677;  20  L.  R.  A.  714;  24  L.  R.  A.  215;  33 
L.  R.  A.  747. 
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them,  and  the  law  impoaea  no  afflrmatlTe 
obligation,  and  createa  no  active  dutj,  to 
those  who  come  aa  Yolunteen.    He  merely 

fivea  them  free  licenae  and  permission  to  oae 
is -premises,  and  impliedly  agrees  that  he 
will  not  set  traps  for  them,  or  wrongfully 
do  anything  to  their  Injury.  But,  in  gen- 
eral, they  must  take  his  premises  as  they 
find  them. 

How  far  an  implied  invitation  is  held  out 
under  all  conceivable  circumstances,  and 
whether  an  implied  invitation  to  come  as  a 
ffuest  for  friendly  intercourse  can  create  a 
liability  greater  than  that  to  an  ordinary 
licensee,  it  is  not  easy  to  decide.  No  case 
in  this  country  involving  these  questions 
has  been  brought  to  our  attention.  In  South- 
eote  V.  Stanley,!  Hurlst.  &  N.  346,  it  is  said, 
in  substance,  that  the  liability  of  an  owner 
of  a  dwelling-house  to  a  visitor  who  is  there 
on  his  express  invitation  is  no  greater  than 
that  to  a  licensee.  The  ground  taken  by 
Chief  Bartm  Pollock  and  his  associates  seems 
to  be  that  a  guest,  gratuitouslv  enjoying 
hospitality  by  express  invitation  at  the 
house  of  liis  frieno,  must  be  presumed  to 
have  accepted  the  invitation  with  an  under- 
standing that  he  is  to  enjoy  only  such  things 
as  his  nost  possesses,  and  tliat  to  such  a 

guest  the  host  owes  no  legal  duty  to  furnish 
im  witii  anything  better  than  he  has  for 
himself.  In  the  late  case  of  Indermaur  v. 
Dames,  L.  R.  1  0.  P.  274,  Wllles,  J. ,  treaU 
a  guest  as  a  mere  licensee,  and  says  that  the 
protection  in  ordinary  cases  "depends  upon 
Uie  fact  that  the  customer  has  come  into  the 
shop  in  pursuance  of  a  tacit  invitation  given 
by  the  shopkeeper  with  a  view  to  business 
which  concerns  himself.  .  .  .  The  class 
to  which  a  customer  belongs  includes  per- 
sons who  go,  not  as  mere  volunteers  or  li- 
censees, or  guests,  or  servants,  or  persons 
whose  employment  is  such  that  danger  may 
be  oonsiderea  as  bargained  for,  but^who  go 
upon  business  which  concerns  the  occupant, 
and  bv  his  invitation,  express  or  implied." 
In  Pollock  on  Torts,  at  page  417,  the  author 
■ays:    ^'With  regard  to  the  person,  one  ac- 

auires  this  right  to  safety  by  being  upon 
le  spot,  or  engaging  in  work  on  or  about 
the  property  whose  condition  is  in  question, 
in  the  course  of  any  business  in  which  the 
occupier  is  interested."  in  Campbell  on 
Negligence,  2d  ed.  at  page  64,  is  this  state- 
ment r  **  'Invitation, '  therefore.  In  the  tech- 
nical sense  of  the  word  as  employed  in  this 
class  of  cases,  differs  from  'invitation*  in 
the  ordinary  sense,  implying  the  relation 
between  host  and  guest.    In  Uie  case  of  host 


and  gdest  it  would  be  thought  hard  that  tha 
hospitality  of  the  former  should  expose  him 
to  the  responsibilities  implied  by  business 
relations.    A  guest-  must  take  the  premisea 
as  he  finds  them,  with  any  risk  owing  to 
their  disrepair,  although  the  host  is  bound 
to  warn  his  guest  of  any  ooncealed  danger 
upon  the  premises  known  to  himself.*    It 
seems  to  be  the  rule  in  England  that  an  or- 
dinary guest  in  a  dwelling-house,  although 
expressly  invited,  has  no  greater  rights  than 
a  licensee.    The  case  at  bfur  does  not  require 
us  to  decide  whether  that  rule  should  be  ap- 
plied in  Blassachusetts,  for  the  plaintiff  was 
not  on  the  defendant's  premises  under  aa 
invitation,  express  or    implied.    We  have 
already  said  that  the  same  rule  should  be 
applied  to  one  visiting  a  dwelling-house  out 
of  curiosity  or  for  his  own  convenience  as 
if  his  visit  were  to  a  shop  or  other  place  of 
business.    We  do  not  doubt  that  such  rela- 
tions of  friendship  or  of  social  intimacy  may 
exist  between  individuals  as  to  warrant  a 
finding  of  an  implied  invitation  to  come  as 
a  friend  at  any  time,  and  that  one  in  sudi 
relations  visiting  his  friend  would  have  the 
same  rights  as  if  expressly  invited,  whatever 
those  rights  may  be.    Under  the  doctrine  as 
above  stated  the  plaintiff  is  forced  to  con- 
tend that  whenever  a  wake  is  held  there  is 
an  implied  invitation  to  every  one  of  the 
same  nationality  and  religion  as  the  deceased 
person  to  attend  it.     Whatever  abound  there 
may  be  for  holding  that  there  is  an  invita- 
tion to  relatives  or  near  friends,  there  is  no 
evidence  to  warrant  the  application  of  such 
a  rule  in  this  case ;  and  there  is  no  evidence, 
and  there  are  no  facts  of  common  knowledge, 
to  support  it  in  reference  to  strangers.     It 
may  be  true  that  strangers  to  the  deceased 
person  and  to  his  family  sometimes  go  to  a 
dwelling-house,  and  attend  his  wake  or  hia 
funeral.    But,  in  the  absence  of  clear  proof 
to  support  the  contrary  view,  it  must  be  held 
that  such  persons  are  mere  licensees,  and 
that  the  familv  of  a  deceased  person,  in 
having  a  funeral  or  a  wake  in  their  dwelling- 
house,  do  not  invite  the  whole  world  to  come 
there.    In  tiie  present  case  there  was  no  evi- 
dence to  warrant  the  submission  to  the  Jury 
of  the  question  whether  the  plaintiff  was  cm 
the  defendant's  premises  under  an  implied 
invitation,  and  the  ruling  that  the  defend- 
ant's liability  extended  to  all  persons  law- 
fully on  the  premises  was  too  broad.     For 
these  reasons  Uiere  must  be  a  new  trial.    We 
see  no  other  error  in  the  rulings. 
Bxeeptiont  nutained. 


mSBOURI  SUPREME  COURT  ast  Dlv.). 


Simpson  C.  TOUNOER,  Appt., 

V. 

Abram  JUI'AH,  BeipL 

( Mo. ) 

1.  The  mle  of  a  theater  that  oolored 

NOTB.— For  notes  on  the  subject  of  civil  rlshts, 
see  People  v.  King  (N.  Y.)  1 1*  B.  A  MB;  Fergiison 
V.  Oiea  (Mloh.)  9  L.  B.  A  MB. 

16  L.  R.  A. 


peeple  eaa  sit  in  the  haloeny  only  does 
not  violate  the  14th  Amendment,  which  deofaues 
that  **no  state  shall  make  or  enf  oroe  any  law 
which  Shall  abridge  the  priTlieges  and  immnnl* 
ties  Of  the  dtlzeos  of  the  United  SUtes.** 
8.  Celered  persens  to  whom  tlekets  ter 
the  orehestra  Of  a  theater  are  sold  aft 
the  box  oflloe  maj  be  proTented  ft*eaa 
nsiiif  them  and  required  to  give  them  up  f of 


Soe  also  32  L.  R.  A.  566. 
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balcony  ticketfl,  or  for  tlie  return  of  their  monoF* 
where  the  tSoketi  were  sold  without  knowledge 
that  the  persons  who  were  to  use  them  were 
colored,  and  the  rule  of  the  theater  as  well  as  a 
custom  and  usage  prevailing  In  the  state  permit 
colored  persons  In  the  balcony  only. 

Z»  A   diseriminatlon   agjaiiurt   colored 

persoiui  by  permitting  them  to  sit  only  In  the 
balcony  of  a  theater  Is  not  unlawful.  In  the  ab- 
sence of  any  statute  to  the  contrary, 

(July  2, 1808D 

• 

APPEAL  bv  plaintifl  from  a  Judgment  of 
the  Circuit  Court  for  Jackson  Couoty  8u»- 
taining  a  demurrer  to  the  complaint  in  an 
action  brought  to  recover  damages  for  the  al- 
leged wrongful  refusal  of  defendant's  servants 
to  permit  plaintiff  to  occupy  seats  in  defend- 
ant^ theater,  for  which  he  had  purchased 
tickets.    Affirmed. 

The  facts  are  stated  tn  the  opinion. 

Mr,  Henry  R,  Hall*  for  appellant: 

A  theater  is  a  public  place. 

When  an  owner  of  property  devotes  it  to  a 
use  in  which  the  public  has  an  interest,  he  in 
effect  grants  to  the  public  an  interest  in  such 
use,  and  must  to  the  extent  of  that  interest 
submit  to  be  controlled  bv  the  public  for  the 
common  good,  as  long  as  be  maintains  the  use. 

Munn  V.  JUinoU,  94  U.  S.  118,  24  L.  ed.  77; 
Joseph  V.  BidtDsU,  28  La.  Ann.  882;  Botolin  v. 
Lyon,  67  Iowa,  536;  Peik  v.  Chicago  <fe  N,  W, 
B.  Co.  94  U.  8.  164,  24  L.  ed.  97;  DonneU  v. 
JBtaU,  48  Miss.  661. 

An  owner  of  property  to  whose  use  the  pub- 
lic bas  an  interest  or,  in  other  words  "quasi 
public"  in  its  nature  can  make  no  discrimina- 
tion against  a  certain  class  of  people,  on  ac- 
count of  color. 

U.  8  Const.  14th  Amend.;  Mo.  Const,  art. 
2.  g  10,  BUI  of  Rights;  Munn  v.  lUinois,  94  U. 
8.  118,  24  L.  ed.  77;  Mb  parte  Virginia,  100 
U.  8.  889,  26  L.  ed.  676;  Slrauder  v.  West  Vir- 
ginia, 100  17.  8.  808,  25  L.  ed.  664;  Neal  v. 
Delaware,  108  U.  8.  870,  26  L.  ed.  567;  Coger 
V.  North  West  U.  Bieket  Co.  87  Iowa.  145; 
Baylies  v.  Curry,  128  HI.  287;  8  Bl.  Com.  p. 
168,  ^212;  P^U  V.  King,  1  L.  R  A.  298, 110 
N.  T.  418;  DonneU  v.  State,  48  Miss.  661; 
Ferguson  v.  Qies,  9  L.  R.  A.  589,  82  Mich. 
858. 

The  sale  of  the  ticket  with  coupons  attached 
for  certain  seats,  created  an  interest  in  the  pur- 
chaser thereof  in  the  seats  so  designateaby 
the  coupons,  and  a  refusal  to  allow  plaintiff  to 
occupy  his  seats  so  purchased  was  a  breach  of 
the  duty  owing  bv  defendant  to  plaintiff,  and 
if  such  breach  of  auty  was  coupled  with  a  tort, 
the  defendant  was  liable  to  plaintifl  for  exem- 
plary or  punitive  damages. 

Sedgw.  Damages,  pp.  44, 48,  and  note;  Ken- 
nedy V.  North  Missouri  B.  Co,  86  Mo.  864;  Hy- 
att V.  Hannibal  db  8t,  J.  B.  Co.  19  Mo.  App. 
287;  MeOinnis  v.  Missouri  Pae.  R  Co.  21  Mo. 
Add.  399:  2  Parsons,  Cont.  pp.  161,  162. 

The  case  should  have  gone  to  the  Jurv  to 
pass  on  the  question  of  punitive  or  exemplary 
damafpes,  also  indignities  imposed  wUliuUy, 
maliciously  or  wantonly  committed. 

BrassJUtd  ▼.  Hannibal  dt8t.J.R  Co.  19  Mo. 
App.  651;  Perkins  v.  Missouri,  K.  dk  T.  B,Co. 
55  Mo.  201;  Hicks  v.  Hannibal  db  St.  J.  B.  Co. 

16  L.  a  A. 


68  Mo.  829;  Smith  ▼.  PitUburgh,  Ft.W.  db(X 
B.Co.2^  Ohio  St.  10. 

The  doctrine  of  revocable  license  will  not 
apply  in  a  case  of  this  character. 

A  license  for  the  enjoyment  of  certain  privi- 
leges for  land,  obtained  under  an  executed 
verbal  contract  founded  on  a  sufficient  consid- 
eration, is  irrevocable  by  the  licensor. 

Washb.  Easem.  4th  ed.  p.  8;  Taylor  v. 
Waters,  7  Taunt  874;  Thompson  v.Mefflar- 
ney,  82  Pa.  174;  Baylies  v.  Curry,  128  lU.  287; 
Drew  V.  Peer,  98  Pa.  284;  Laof  v.  Amett,  88 
Pa.  169;  Snowden  v.  WHas,  19  Ind.  10,  81  Am. 
Dec.  910:Mumford  v.  Whitney,  16  Wend.  880; 
Fuhr  V.  Dean,  26  Mo.  116:  Baker  v.  Chicago, 
B.  Ldb  P.B.  Co.  57  Mo.  265;  Qtbmm  v.  St. 
Louis  Agr.  dt  M.  Asso.  88  Mo.  App.  165; 
House V. Montgomery.!^  Mo.  App.  170. 

Messrs.  Henry  Wollman  and  Alezaiip 
der  New,  for  respondent: 

The  Supreme  Court  of  the  United  States  has 
decided  that  in  so  far  as  the  Federal  legislation 
known  as  the  ''Civil  BigJits  BiW  attempted  to 
operate  directly  upon  theater  owners,  it  was 
unconstitutional,  it  being  within  the  province 
of  the  state  government  (and  not  the  Federal) 
to  pass  such  Iaw8,  if  they  saw  fit 

109  U.  8.  8.  27  L.  ed.  886. 

Therefore  there  being  no  Federal  legislation 
on  this  subject  that  has  any  application  at  all 
to  this  case,  the  whole  subject,  by  the  decision 
of  the  * 'civil  rights"  cases,  is  relegated  back  to 
the  common  law,  or  to  the  flitatutet  of  each 
particular  state. 

The  state  of  Missouri  has  passed  no  Civil 
Rights  Act,  so  we  must  be  governed  in  this  case 
by  the  common  law. 

At  common  law  a  theater  was  regarded,  aa 
it  should  be,  private  properly,  and  the  owner 
thereof  had  a  right  to  admit  or  exclude  any 
person  whom  he  saw  fit. 

Bowlin  V.  Lyon,  67  Iowa,  686. 

Theaters  bein^;  private  property,  tbe  oourti 
hold  that  the  owner  thereof  can  admit  or  ex- 
clude any  person  whom  he  sees  fit,  and  that 
even  after  having  admitted  a  person,  his  right 
to  remain  was  simply  in  the  nature  of  a  revoca- 
ble license,  and  if  tbe  owner  so  desires,  tuch 
party  must  withdraw. 

Clifford  V.  Brandon,  2  Campb.  858;  Woodyr. 
Leadbitter,  18  Mees.  &  W.  887;  Burton  v. 
Seherpf,  1  Allen,  188,  79  Am.  Dec.  717;  Pearos 
V.  Spalding,  12  Mo.  App.  141. 

A  parol  license  is  revocable.  If  a  theater 
ticket  is  not  merely  a  revocable  license,  it 
would  be  necessarv  to  bring  an  action  of  eject- 
ment or  unlawful  detainer  against  the  occu- 
pant, if  be  refused  to  give  up  poasession  after 
the  performance. 

Fu^ir  V.  Dean,  26  Mo.  119. 

Even  if  a  theater  were  a  "public  place,"  still 
the  proprietor  would  have  a  right  to  make 
regulations  as  to  where  white  and  colored  peo- 
ple should  sit. 

HaU  V.  DeCuir,  95  U.  8.  485,  24  L.  ed.  547. 

No  class  of  people  have  a  right  to  demand 
that  necessarily  the^  should  receive  exactly  the 
same  accommodations  that  another  class  of 
people  have.  The  plaintiff  in  this  case  was 
offered  seats  in  another  part  of  the  house,  which 
by  rule,  was  set  apart  for  colored  people  and 
there  is  nothing  in  the  testimony  to  show  that  it 
was  an  inferior  part  of  the  house.    Even  in  the 
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public  schools,  which  are  supported  hj  the  puh- 
lic»  and  in  the  public  cars,  a  distinctiou  can  be 
made  between  white  and  colored  people  and 
separate  schools  and  separate  cars  may  be 
maintained. 

State  v.JtfbCann,  21  Ohio  St.  198;  Berion- 
neau  v.  Directors  of  City  Schools,  8  Woods,  177; 
Cory  V.  Carter,  48  Ind.  827;  Bo^>erls  v.  Boston, 
5  Cush.  198;  Peo$ie  v.  BasPm,  3  Abb.  Pr.  N. 
S.  159:  Dallas  v.  Fosdick,  40  How.  Pr.  249; 
United  States  7.  Buntin,  10  Fed.  Rep.  780; 
People  V.  Gallagher,  98  N.  Y.  488, 45  Am.  Rep. 
232;  Westchester  d  P,  /?.  Co,  v.  Mies,  66  Pa. 
209;  The  Sue,  22  Fed.  Rep.  848;  Logvmd  v. 
Memphis  A  C.  R.  R  Co,  23  Fed.  Rep.  318; 
Chesapeake,  0.  Jt  S,  B.  Co,  v.  Wells,  85  Tenn. 
613;  Mtirphy  v.  Western  <jfc  A,  B,  Co.  23  Fed. 
Rep.  637;  Chicago  dt  N.  W,  B,  Co,  v.  Williams, 
65  lU.  185;  Day  v.  Owen,  5  Mich.  520, 72  Am. 
Dec.  62;  Ward  v.  Flood,  48  Cal.  86,  17  Am. 
Rep.  406. 

The  proprietors  of  theaters  in  order  to  make 
their  businesses  succeed  are  bound  to  maintain 
their  businesses  in  a  way  that  will  make  them 
popular  with  the  public,  or,  in  other  words, 
they  must  satisfy  the  public  demands,  in  every 
way  passible 

See  Westetiesier  di  P.  R,  Co,  v.  MiUs,  55  Pa. 

im. 

Bl»ck,  J,,  delivered  the  opinion  of  the 
court : 

The  questions  presented  for  our  consider- 
ation in  this  case  arise  out  of  the  action  of 
the  court  in  sustaining  a  demurrer  to  the 
plaintiff's  evidence.  The  substantial  aver- 
ments of  the  petition  are  that  the  defendant 
was  the  lessee  of  the  Ninth  Street  Theater  in 
Kansas  City ;  that  plaintiff  purchased  two 
tickets  calling  for  seats  in  the  orchestra,  and 
that  defendant  and  his  employes  unlawfully 
and  maliciously  refused  to  seat  him  in  the 
-seats  so  purchased.  There  is  the  further  al- 
legation that  defendant  and  his  agents  unla  w- 
fuTl}',  maliciously,  and  insultingly  ejected 
plaintiff  from  the  theater.  The  evidence 
•discloses  these  facts .  After  the  plaintiff  had 
purchased  the  ticliets  as  alleged,  he  and  his 
companion,  a  colored  woman,  passed  up  a 
flight  of  stairs.  An  employ^,  stationed  at 
the  upper  landing,  received  the  tickets,  de- 
tached portions  of  them,  and  handed  the  seat 
coupons  back  to  the  plaintiff.  He  and  the 
woman  passed  to  the  orchestra  floor,  where 
he  gave  the  seat  coupons  to  an  usher,  and 
thev  all  three  started  towards  the  seats.  On 
their  way,  this  usher  was  met  by  another 
one,  and  the  two  had  a  conversation.  Plain- 
tiff, in  his  evidence,  says  they  held  a  **  whis- 
pered confab  for  a  few  minutes  ;**  that  during 
this  conversation  he  overheard  the  word 
"nigffer;**  that  one  of  the  ushers  informed 
him  ne  could  not  have  the  seats ;  that  there 
had  been  some  mistake.  After  a  further 
conversation  the  usher  said ;  **  You  cannot 
fltay  here.  It  is  against  the  rules."  The 
usher  then  proposed  to  exchange  the  tickets 
for  others,  and  seat  him  in  a  different  part 
of  the  house,  and  for  that  purpose  started  up 
to  the  balcony,  but  the  plaintiff  refused  to 
follow.  As  to  what  then  occurred,  the  plain- 
tiff testified  :  **  I  went  on  down  to  the  box 
oflSoe,  and  presented  the  tickets  to  the  person 
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who  sold  them  to  me,  and  asked  him  why  I 
could  not  have  tiie  seats.  He  seemed  to' be 
indignant,  and  said,  'You  can  have  them.* 
He  looked  at  me  again,  and  I  suppose  he 
discovered  that  drop  of  African  blood  in  me, 
and  said :  'It  is  a  mistake ;  those  seats  are 
occupied. '  "  The  person  in  charge  of  the 
ticket  oflioe  offered  to  exchange  the  tickets  for 
tickets  in  the  balcony,  or  refund  the  monev 
paid  by  plaintiff,  but  the  latter  refused  both 
offers,  and  left  of  his  own  volition.  He 
and  his  companion  went  to  another  theater, 
where  he  procured  seats  set  apart  for  colored 
persons.  He  had  attended  entertainments  at 
the  defendant's  theater  on  former  occasions, 
and,  when  in  company  with  colored  persons, 
took  a  seat  in  the  balcony,  but  when  alone 
was  admitted  to  the  orchestra.  He  says  the 
usher  on  the  occasion  in  question  used  sneer- 
ing language,  but  his  further  examination 
shows  clearly  that  the  usher  did  no  more 
than  say  in  firm  but  respectful  language  that 
he  could  not  have  the  seats  because  it  was 
against  the  rules  of  the  house.  The  charge 
made  in  the  petition  that  defendant  ejected 

Elaintiff  from  the  theater  is  not  supported 
y  any  evidence,  and  must  therefore  be  dis- 
regarded. 

The  tickets  for  seats  in  the  orchestra  were 
sold  to  plaintiff  on  the  supposition  that  thej 
were  to  be  used  by  white  persons.  This  is 
evident.  It  is  clear,  too,  that  defendant  had 
a  rule  to  the  effect  that  colored  persons  at- 
tending  his  place  of  amusement  should  oc- 
cupy seats  in  the  balcony ;  and  the  only  real 
question  in  this  case  is  whether  he  had  a 
right  to  make  and  enforce  such  a  rule.  If 
he  had,  the  plaintiff  had  no  cause  of  action. 
It  is  earnestly  insisted  on  behalf  of  the  plain- 
tiff that  such  a  rule  amounts  to  discrimina- 
tion against  colored  persons,  and  that  such 
discrimination  is  prohibited  by  the  14th 
Amendment  of  the  Constitution  of  the  United 
States.  The  clauses  of  that  Amendment  rel  led 
upon  by  the  plaintiff  are  those  whereby  it  is 
declared  that  **no  state  shall  make  or  enforce 
any  law  which  shall  abridge  the  privileges 
and  immunities  of  the  citizens  of  the  United 
States;  .  .  .  nor  deny  to  any  person 
within  its  Jurisdiction  the  equal  protection 
of  the  laws.**  These  clauses  do  not  under- 
take to  confer  new  rights,  nor  do  they  un- 
dertake to  regulate  individual  rights.  They 
are  simply  prohibitory  of  state  legislation, 
and  of  state  action.  All  this  was  held  and 
ruled  in  the  Civil  Bights  Cases,  109  U.  8.  8, 
27  L.  ed.  836.  As  there  stated,  "  individual 
invasion  of  individual  rights  is  not  the  sub- 
ject-matter of  the  Amendment."  This  state 
has  enacted  no  law  having  any  application 
to  the  present  case.  It  does  not  undertake  to 
say  how  theaters  and  other  places  of  amuse- 
ment shall  be  managed.  As  the  state  does 
not  by  itself  or  through  the  city  of  Kansas 
undertake  to  regulate  theaters,  and  as  the 
clauses  of  the  Fourteenth  Amendment  before 
noted  are  prohibitory  of  state  action  only, 
they  have  nothing  to  do  with  the  question 
in  hand.  There  is  nothing  upon  which  the 
prohibitions  can  operate.  Many  of  the  states 
l>ave  enacted  laws  known  as  **  civil  rights 
statutes,  ^  and  we  are  cited  to  cases  uphold- 
ing and  giving  effect  to  such  laws,     under 
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them  it  has  been  held  that  the  proprietor  of 
a  theater  will  be  liable  in  damages  for  a  re- 
fusal* to  admit  a  colored  person,  {Jo$e>ph  y. 
mdmU,  28  La.  Ann.  882 ;  DonneU  y.  State, 
48  Miss.  661 ;)  and  for  a  refusal  to  admit  a 
colored  person  to  the  several  circles  or  grades 
of  seats  in  a  theater,  {Baylies  y.  Ourry,  128 
111.  287,)  and  for  refusing  a  colored  person 
admission  to  a  skating  rink,  {People  y.  King, 
J 10  N.  T.  418,  1  L.  R.  A.  293,)  and  for 
drawing  any  line  of  distinction  between  a 
white  and  b>ack  man  at  a  restaurant,  {Fer- 
gueon  y.  Oiee,  82  Mich.  858,  9  L.  H.  A.  689.) 
But,  as  we  have  no  such  statute,  these  cases 
furnish  no  aid  in  the  solution  of  the  ques- 
tion now  in  hand.  We  have  held  that  our 
statute  which  establishes  separate  schools  for 
colored  children  does  not  violate  the  Four- 
teenth Amendment,  and  this  for  the  reason 
that  separation  of  children  for  such  purposes 
is  but  a  reasonable  regulation  of  the  exercise 
of  a  right  conferred  upon  all  children, 
whether  white  or  black.  Lehew  v.  BrummeU, 
103  Mo.  546,  11  L.  R.  A.  828.  And  so  it  has 
been  held  in  several  states,  as  will  be  seen 
by  the  authorities  cited  in  that  case,  and*  in 
the  brief  of  defendant  in  this  one.  We  be- 
lieve it  is  conceded  on  all  hands  that  a  com- 
mon carrier  of  passengers  may  make  and 
enforce  reasonable  rules* for  seating  passen- 
gers ;  and  it  has  been  held  that  such  a  car- 
rier, in  the  absence  of  any  statute  to  the 
contrary,  mav  separate 'white  or  black  passen- 
gers in  a  public  conveyance,  as  a  railroad  car. 
We$t  Chester  di  P.  B.  Co.  y.  Miles,  56  Pa. 
209.  In  HaU  y.  De  Ouir,  95  U.  8.  485,  24 
L.  ed.  547,  the  defendant  was  the  master  and 
owner  of  a  steamboat  enrolled  and  licensed 
under  the  laws  of  tbe  United  States.  The 
plaintiff,  a  colored  woman,  being  refused  ac- 
commodations, on  account  of  her  color,  in  the 
cabin  specially  set  apart  for  white  persons, 
brought  suit  for  damages.  She  based  her 
cause  of  action  upon  a  statute  of  Louisiana, 
which  provided  mat  the  rules  prescribed  by 
common  carriers  should  make  no  diycrimina- 
tion  on  account  of  color.  The  state  court  con- 
strued the  law  as  applying  to  those  engaged 
in  interstate  commerce;  but  the  supreme 
court  of  the  United.  States  held  the  Act  un- 
constitutional so  far  as  it  applied  to  foreign 
and  interstate  commerce.  Says  the  court: 
"  Congressional  inaction  left  Benson  [the  de- 
fendant] at  liberty  to  adopt  such  reasonable 
rules  and  regulations  for  the  disposition  of 
passengers  upon  his  boat,  while  pursuing  her 
voyage  within  Louisiana,  or  without  as 
ceemed  to  him  most  for  the  interest  of  all  con- 
cerned. The  statute  under  which  this  suit  is 
brought,  as  construed  by  the  state  court,  seeks 
to  take  away  from  him  that  power  so  long  as 


he  is  within  Louisiana.  •  •  *  •  We  think 
the  statute,  to  the  extent  that  it  requires  those 
engaged  in  the  transportation  of  passengers 
among  the  states  to  carry  colored  passengers 
in  Louisiana  in  the  same  cabin  with  whites, 
is  unconstitutional  and  void.  If  the  public 
^ood  requires  such  legislation,  it  must  come 
from  Congress,  and  not  from  the  state.'' 
While  the  statute  was  held  void  as  to  cases 
like  the  one  then  in  hand,  because  it  inter- 
fered with  interstate  commerce,  still  the 
opinion,  as  we  view  it,  proceeds  upon  the 
theory  that,  in  the  absence  of  valid  legisla- 
tion, the  defendant  had  the  right  to  set  apart 
a  portion  of  the  steamboat  for  the  special 
and  exclusive  use  of  white  passengers.  If 
common  carriers  may  make  and  enforce  such 
rules,  there  can  be  no  good  reason  assigned 
why  proprietors  of  theaters  may  not  do  the 
same  thing.  This  being  so,  it  is  not  nec- 
essary to  a  proper  disposition  of  this  case  to 
say  how  far  or  to  what  extent  theaters  are  to 
be  regarded  as  public  places ;  nor  is  it  nec- 
essary to  say  to  what  extent  they  may  be 
made  public  places  by  statute  or  local  mu- 
nicipal laws.  In  any  event,  the  proprietors 
of  theaters  may  make  and  enforce  such  rules 
as  the  one  now  in  question.  Colored  persons 
have  their  own  schools,  their  own  churches 
and  often  their  own  places  of  amusement. 
Whites  attending  places  of  amusement  de- 
signed specially  for  colored  persons  may  be 
required  to  occupy  separate  seats.  When 
colored  persons  attend  theaters  and  other 
places  01  amusement  conducted  and  carried 
on  by  white  persons,  custom  assigns  to  them 
separate  seats.  Such  separation  docs  not  nec- 
essarily assert  or  imply  inferiority  on  Hie 
part  of  one  or  the  other.  It  does  no  more 
than  work  out  natural  laws  and  race  pecu- 
liarities. It  ordinarily  contributes  to  the 
convenience  and  comfort  of  both.  The  col- 
ored man  has,  and  is  entitled  to  have,  all 
the  rights  of  a  citizen,  but  it  cannot  be  said 
that  equal itv  of  rights  means  identity  in  all 
respects.  Here  the  defendant  did  not  ex- 
clude, or  attempt  to  exclude,  colored  persons 
from  his  theater.  He  provided  accommoda- 
tions for  them,  but  in  aoin^  so  required  them 
to  purchase  tickets  for  and  take  seats  in  the 
balcony,  and  this  rule  adopted  by  him  ac- 
cords with  the  custom  and  usage  prevailing 
in  this  state.  Such  custom  has  the  force  and 
effect  of  law  until  some  competent  legisla- 
tive power  shall  establish  some  other  and 
different  rule.  The  defendant's  rule  was  no 
more  than  a  reasonable  regulation  which  ba 
had  a  right  to  make  and  enforce. 

The  judgment  is  Uurtfore  affirmed* 

All  concur. 


NEW  YORK  COURT  OP  APPEALS  (2d  Div.). 
Charles  H.  SOUTHARD,  Appt.^ 

John  J.  CURLEY  ei  al,  Bespts. 

K 

Piroof  beyond  a  reasonable  doubt  is  not 


neeeraary  in  ao  action  to  reform  a  wrftten 
oontraot  because  of  a  mistake. 

iFoOetU  Gb.  J.,  diaaenta,} 
(June  7, 1800.) 


NoTB.— The  question  involved  la  the  above  case  I  authorities  so  fully  reviewed  that  a  note  oould  add 
is  60  thoroughly  examined  in  the  opinion  and  the  I  little  value  to  the  com. 
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APPEAL  by  plaintiff  from  a  Judgment  of 
the  General  Term  of  the  Supreme  Court, 
Second  Department,  affirming  a  judgment  of 
the  Queen's  County  Circuit  in  favor  of  defend- 
ants m  an  action  broueht  to  recover  damages 
for  the  alleged  breach  of  a  contract  to  pur- 
chase certain  hotel  property.    A  firmed. 

The  facts  are  stated  m  the  opinion. 

Mr.  Horace  Secor,  Jr««  for  appellant: 

A  party  who  seeks  to  establish  a  mutual 
mistake  in  a  written  contract  must  prove  it  be- 
yond a  reasonable  doubt. 

Mead  v.  Wesiche$ter  F.  ln$.  Co.  64  N.  Y.  458; 
1  Story,  Eq.  Jur.  11th  ed.  g  157,  and  notes; 
Deter/'ux  v.  jfi^wn  F\re  Office  of  London,  51  Hun, 
147;  Tucker  v.  Madden,  44  Me.  206;  Linn  v. 
Barkey,  7  Ind.  69;  JShnmon$  y.  Stahlnecker,  11 
Pa.  866;  Newton  v.  HolUy,  6  Wis.  592.  See 
Plso  Furd  ▼.  Jcyce,  78  N.  Y.  618;  QiUetpie  v. 
jdoon,  %  Johns.  Ch.  585,  1  L.  ed.  500;  Lyman 
V.  United  Ins,  Co.  17  Johns.  376;  1  Story,  Eq. 


Jur.  18lh  ed.  §8  156,157;  Ifeviui  v.  Dunla^, 

1;  Kerr, 
491. 


83  N.  Y.  680: 


Fraud  A  Mistake,  2d  ed! 


Mr.  Charles  N.  Mor^^n,  for  respondent 

Curley: 

There  is  no  rule  of  law  applicable  to  the 
trial  of  issues  of  fact  in  civil  actions  which  re- 
quires a  party  to  prove  his  case  beyond  a  rea- 
sonable doubt. 

SeyboU  v.  New  York,  L,  B,  dW.  R.  Co,  95  N. 
Y.  570;  Ffdbst  ▼.  Dektmater,  1  Cent.  Rep.  507, 
100  N.  Y.  266. 

Even  where  the  effect  of  a  verdict  is  to  de- 
clare a  person  guilty  of  a  crime,  the  rule  is  de- 
clared inapplicable  m  civil  actions. 

Finople  V.  Briggs^U  N.  Y.  66. 

Mr.  Auf^ust  Kohiit  for  respondent  Jere- 
miah M.  Broenan: 

While  all  the  cases  reported  require  clear 
and  positive  and  satisfactory  proof,  none  re* 
quire  the  Jury  to  be  satisfied  beyond  a  reason- 
able doubt  of  the  existence  of  a  mistake. 

Martin  v.  Bennett,  26  Wend.  169;  Lyman 
▼.  United  Im.  Oo.  2  Johns.  Ch.  680,  1  L.  ed. 
619;  Oetman  y.  Bcardeley^  2  Johns.  Ch.  274, 1 
L.  ed.  876,  Gillespie  v.  Jlfa(7n,2  Johns.  Ch.  685, 
1  L.  ed.  500;  Phanix  F.  Ins.  Co.  v.  Ournee,  1 
Paige,  278, 2  L.  ed.  646;  Boardman  v.  Datidaon, 
7  Abb.  Pr.  N.  S.  489;  Nemus  v.  Dunlqp,  88  N. 
Y.  676;  HiU  v.  EiU,  10  N.  Y.  Week.  Dig.  239. 

Parker.  J.,  delivered  the  opinion  of  the 
court : 

This  action  was  instituted  for  the  purpose 
of  recovering  the  damages  which  the  plain- 
tiff claims  to  have  sustained  by  reason  of  a 
breach  by  the  defendants  of  the  following 
agreement : 

"September  10,  1889.  I,  C.  H.  Southard,  of 
Baldwins,  Queen's  County,  N.Y.,  agreed  to 
Bell  to  John  J.  Curley  and  J.  M.  Brosnan, 
of  Rockaway  Beach,  L.  I.,  said  county  and 
state,  all  [here  follows  a  description  of  the 
property  in  question,]  for  the  sum  of  thirty- 
one  thousand  dollars,  to  be  paid  at  30  or  oO 
days  from  date  of  this  agreement;  and  I 
hereby  acknowledge  the  receipt  of  check  of 
one  hundred  dollars  from  John  J*  Curley  and 
J.  M.  Brosnan,  both  of  Rockaway  Beach, 
K.  Y.  C.  H.  Southard.  Signed  and  de- 
livered in  presence  of  J.  M.  Brosnan  and 
John  Curley." 
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The  property  described  in  the  afi^reement 
was  a  portion  of  the  Mammoth  Hotel  at 
Rockaway  Beach.  The  answer  averred  the 
purchase  of  the  building  by  the  plaintiff  of 
the  owners  of  the  land  on  which  the  building 
was  located,  the  securing  of  an  option  by 
the  defendants  to  purchase  the  premises  from 
the  owners  within  a  ^iven  period ;  their  de- 
sire to  secure  an  option  for  the  purchase  of 
so  much  of  the  hotel  building  as  remained 
standing ;  and  that  the  agreement  which  they 
in  fact  made  with  the  plaintiff  was  to  pay 
him  $100  for  an  option  to  purchase  the  build- 
inz  within  80  or  60  days  for  the  sum  of 
$81,000,  but  the  defendant  Brosnan,  in  the 
haste  of  drafting  the  memorandum  of  agree- 
ment, omitted  to  insert  that  the  sa^e  was 
optional  M'ith  tho  defendants.  The  »nswer 
demanded,  among  other  relief,  that  the 
writing  be  so  reformed  as  to  express  the  true 
meaning  of  the  parties. 

No  exceptions  were  taken  to  the  admission 
of  testimony,  but  an  exception  was  taken  to 
the  refusal  of  the  court  to  direct  a  verdict  in 
favor  of  the  plaintiff,  at  the  close  of  th^ 
case,  and  the  appellant  urges  that  an  error  is 
thus  presented.  We  do  not  so  regard  it.  The 
issue  presented  by  the  pleadings  permitted 
the  introduction  of  testimony  tending  to  show 
that  the  writing  relied  on  by  the  plaintiff 
did  not  state  the  agreement  which  the  parties 
made.  On  the  trial  evidence  tending  to  es- 
tablish the  al  lections*  of  the  answer  in  such 
respect  was  without  objection  introduced; 
and,  without  stopping  to  recite  it,  it  is  suf- 
ficient to  say  that  it  would  support  a  decree 
so  reforming  the  writing  as  to  provide  that 
the  $100  was  paid  for  the  right  to  purchase 
the  property  described  within  the  period 
proyidea,  and  for  the  sum  named.  Ijie  de- 
nial of  plaintiff's  motion  to  direct  a  yerdict^ 
therefore,  wts  not  error. 

No  exception  was  taken  to  the  charge  of 
the  court,  but  the  plaintiff  requested  the 
court  to  charge  **  that  the  burden  of  proof  is 
on  the  defendants  to  satisfy  the  jury,  beyond 
a  reasonable  doubt,  that  there  was  a  mutual 
mistake  in  this  case ;"  and  the  exception  taken 
to  the  refusal  of  the  court  to  c^urge  as  re- 
quested is  now  assigned  for  error.  It  is  a 
rule  of  the  criminal  law  that  the  guilt  of  the 
■used  must  be  fully  proved ;  that  neither  a 
preponderance  of  evidence  nor  any  weight 
of  preponderant  evidence  is  sufficient  for  the 
purpose,  unless  it  generate  full  belief  of  thA 
fact  to  the  exclusion  of  all  reasonable  doubt ; 
a  degree  of  conviction,  it  is  said  which  ought 
only  to  be  produced  when  the  facts  proved 
coincide  with  and  are  legally  sufficient  to 
establish  the  truth  of  the  hypothesis  as- 
sumed, namely,  the  guilt  of  the  party  ac* 
cused,  and  are  inconsistent  with  any  other 
hypotJiesis.  But  a  distinction  has  always 
been  recognized  and  maintained  between 
criminal  and  civil  cases  in  respect  to  the 
degree  or  quantity  of  eyidence  necessary  to 
support  a  judgment;  in  the  latter  class  of 
actions  the  law  being  satisfied  with  a  find- 
ing in  accordance  with  the  preponderance 
of,  or  weight  of  preponderating,  evidence. 
The  difference  in  we  form  of  oath  adminis- 
tered to  jurors  in  civil  cases  and  criminal 
actions  is  in  accordance  with  this  funds- 
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menta]  distinction.  But  it  is  urged  that  in 
an  action  brought  to  refonn  a  written  contract 
on  the  ground  that,  owing  to  a  mistake,  it 
fails  to  express  the  agreement  which  the 
parties  to  it  actually  nSuie,  the  courts  have 
at  last  adopted  the  rule  of  criminal  actions, 
that  the  evidence  must  be  such  as  to  establish 
the  mistake  beyond  a  reasonable  doubt.  That 
such  was  not  always  the  rule  is  conceded, 
but  it  is  claimed  that  the  later  adjudications 
have  settled  the  rule  in  accordance  with  the 
appellant*s  contention.  In  1  Story,  Eq.  Jur. 
g  157,  the  doctrine  is  stated  as  follows: 
'^  Relief  will  be  granted  in  cases  of  written 
instruments  only  when  there  is  a  plain  mis- 
take, clearly  made  out  by  satisfactory  proofs. 
It  is  true  that  this,  in  one  sense,  leaves  the 
rule  somewhat  loose,  as  every  court  is  still 
left  free  to  say  what  is  a  plain  mistake,  and 
what  are  proper  and  satisfactory  proofs.  But 
this  is  an  infirmity  incident  to  toe  very  ad- 
ministration of  justice ;  for  in  many  cases 
judges  will  differ  as  to  the  result  and  weight 
of  evidence,  and  consequently  they  maj 
make  different  decisions  upon  the  same  evi- 
dence. But  Uie  qualification  is  most  mate- 
rial, since  it  cannot  fail  to  operate  as  a 
weighty  caution  upon  the  minds  of  all 
judges,  and  it  forbids  relief  whenever  the 
evidence  is  loose,  equivocal,  or  contradic- 
tory, or  it  is  in  its  texture  open  to  doubt  or 
to  opposing  presumptions.''  The  rule  de- 
clared by  btory  was  in  accordance  with  the 
adjudications  at  the  time  of  his  writing,  and 
in  accordance,  doubtless,  with  the  general 
understanding  of  the  profession  at  the  present 
time.  JudjQe  Redfield,  in  his  revision,  has 
added  to  section  157,  Story,  Eq.  Jur.  11th 
cd.,  the  following:  *•  The  proof  must  be 
such  as  will  strike  all  minds  alike  as  being 
unquestionable  and  free  from  reasonable 
doubt.  The  distinction  here  attempted  to 
be  defined,  in  regard  to  the  measure  of  proof, 
is  much  the  same  which  exists  between  civil 
and  criminal  cases."  Mr.  Pomeroy,  in  his 
work  on  Equity  Jurisdiction,  (vol.  2,  §  859) 
reaches  the  same  conclusion.  He  says :  **  The 
authorities  all  require  that  the  parol  evidence 
of  the  mistake  and  of  the  alleged  modifica- 
tion must  be  most  clear  and  convincing, — in 
the  language  of  some  judges,  the  strongest 
possible, — or  else  the  mistake  must  be  ad- 
mitted by  the  opposite  party.  The  resulting 
proof  must  be  established  beyond  a  reason- 
able doubt."  We  have  examined  all  of  the 
authorities  cited  by  JuS/gt  Redfield  and  Mr. 
Pomeroy  in  support  of  the  rule  which  they 
have  attempted  to  deduce  from  them,  as  well 
as  those  cited  by  the  appellant.  It  would 
hardly  be  proper  in  this  connection  to  at- 
tempt a  review  of  them  all,  but  we  have 
■elected  from  different  jurisdictions  a  number 
of  cases  which  are  fairly  representative,  as 
to  the  expressions  made  use  of  by  the  courts, 
touching  the  degree  or  quantity  of  proof  es- 
sential to  support  ^  decree  reforming  a  writ- 
ten instrument  on  tiie  groimd  of  mistake.  It 
should  be  observed  in  passinff,  however,  that 
in  none  of  the  cases  was  tibe  court  called 
upon  to  determine  whether  the  trial  court 
observed  the  proper  rule  in  passing  on  the 
evidence,  or  whether,  as  here,  it  had  cor- 
rectly or  not  instructed  the  jury  in  that  re- 
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gard.  What  rule  should  guide  the  trial 
court  was  not,  therefore,  necessarily  dis- 
cussed by  counsel ;  and  we  have  failed  to 
find  any  evidence  of  a  discussion  by  any  of 
them  of  the  question  whether  the  rule  in 
criminal  actions,  touching  the  degree  and 
quantity  of  proof  necessary  to  support  a 
judgment  of  conviction,  is  applicable  to 
cases  of  this  character.  It  should  also  be 
remarked  that  the  expressions  in  the  several 
opinions  relied  on  as  establishing  the  rule 
contended  for  were  generally,  if  not  uni- 
versally, made  in  connection  with  such  a 
discussion  of  the  evidence  as  induced  an  af- 
firmance or  reversal  of  the  judgments  under 
review. 

Lord  Hardwicke,  in  Eenkle  v.  Bapal  Bx» 
change  Co.,  1  Ves.  8r.  817,  said:  "There 
ought  to  be  the  strongest  proof  possible," 
In  United  States  v.  Munroe,  6  I^Uson,  572, 
the  court  said :  **  The  evidence  must  be  clear, 
unequivocal,  and  decisive, — not  evidence 
which  hangs  equal,  or  nearly  eguUihrio.^ 
In  AndreiD$  t.  £!uex  F.  db  M,  Im.  Co,,  8 
Mason,  6,  by  Story,  J.:  "But  a  court  of 
equity  ouffht  to  be  extremely  cautious  in  the 
exercise  of  such  an  authority,  seeing  that  it 
trenches  upon  one  of  the  most  salutary  rules 
of  evidence,  that  parol  evidence  ought  not  to 
be  admitted  to  vary  a  written  instrument.  It 
ought,  therefore,  in  all  cases,  to  withhold 
its  aid  where  the  mistake  is  not  made  out  by 
the  clearest  evidence,  according  to  the  under- 
standing of  both  parties,  and  upon  testimony 
entirely  exact  and  satisfactory."  In  Giilespte 
V.  Moon,  2  Johns.  Ch.  685,  1  L.  ed.  500, 
Chancellor  Kent  remarks:  "Does  it  satisfy 
the  mind  of  the  court?"  Fry,  Spec.  Perl. 
2d  Am.  ed.  :  "The  proof  must  be  clear, 
irrefragable,  and  the  strongest  possible." 
Bold  V,  Hutchinson,  5  De  G.  M.  &  G.  558 : 
"If  it  is  perfectly  palpable  that  there  has 
been  a  mistake,  the  court  will  correct  it. 
The  question  before  me  is  whether  I  am 
satisfied  that  a  settlement  has  been  made  in 
error."  Coale  v.  Merryman,  85  Md.  882: 
"  The  evidence  must  be  such  as  to  satisfy  the 
mind  of  the  court."  Lyman  v.  Little,  15  Vt. 
576 :  "E(^uity  will  not  correct  a  mistake  in 
a  written  instrument  except  on  clear  and  un- 
doubted testimony. "  JUtJier  v.  Ees»,  47  111. 
170:  **It  must  leave  little,  if  any,  doubt." 
Stoekbridge  Iron  Co.  v.  Hudson  Iron  Co.  102 
Mass.  45 :  "  The  proof  that  both  parties  in- 
tended to  have  tne  precise  agreement  set 
forth  inserted  in  the  deed,  and  omitted  to  do 
BO  by  mistake,  must  be  made  beyond  a  reason- 
able doubt."  In  laying  down  this  rule  the 
court  did  not  refer  to  other  adjudications. 
Sawyer  v.  Hbvey,  8  Allen,  881,  81  Am.  Dec. 
659 :  "  The  mistake  must  be  made  out  accord- 
ing to  the  understanding  of  both  parties,  by 
proof  that  is  entirely  exact  and  satisfactory." 
WhiUy.  Willtame,  48  Barb.  222:  "The  re- 
lief will  not  be  g[ranted  except  when  the 
mistake  is  very  plain,  and  operates  contrary 
to  the  intention  of  the  parties."  Thtfts  v. 
Lamed,  27  Iowa,  880 :  "  The  evidence  of  mis- 
take must  be  such  as  will  strike  all  minds 
alike  as  being  imquestionable  and  free  from 
reasonable  doubt."  Netius  v.  Dunla/p,  88 
N.  Y.  676:  "To  entitle  a  party  to  the  de- 
cree of  a  court  of  equity,  reforming  a  writ- 
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ten  instrument,  be  must  show  first  a  plain 
mistake,  clearly  made  out  by  satisfactory 
proofs."  Mead  v.  Wettcfiest&r  F,  Ins.  Co., 
64  N.  Y.  453:  "The  proof  upon  this  point 
should  be  so  clear  and  convincing  as  to  leave 
no  room  for  doubt. "  Ford  v.  Joyce,  78  N. 
Y.  618:  "The  mistake  should  be  proved  as 
much  to  the  satisfaction  of  the  court  as  if 
admitted. "  Ifmoton  ▼.  EoUey,  6  Wis.  564- 
578 :  "  The  mistake  must  be  made  out  in  a 
most  clear  and  decisive  manner,  and  to  the 
entire  satisfaction  of  the  court.**  Linn  v. 
Barkey,  7  Ind.  69 :  The  mistake  "must  be  es- 
tablished beyond  a  reasonable  controversy." 
HiU  V.  EiU,  10 N.  Y.  Week.  Dig.  239 :  "The 
proof  of  the  mistake  should  be  clear  and  posi- 
tive. It  should  not  leave  a  reasonable  doubt. " 
Boardman  v.  Ikividson,  7  Abb.  Pr.  N.  S.  439 : 
The  mistake  "  must  be  shown  by  clear  and 
entirely  satisfactory  proof;  and  the  relief 
will  not  be  granted  when  the  evidence  is 
loose,  equivocal,  or  contradictory,  or  is  in 
its  texture  open  to  doubt  or  to  opposing  pre- 
sumption." In  Devereux  v.  Sun  Fire  Office 
of  London,  51  Hun,  147 :  The  evidence  of 
mistake  "should  be  clear  and  convincing, 
and  such  as  to  leave  no  reasonable  doubt  as 
to  the  existence  of  the  mistake  alleged." 
UUle  V.  Webstffr,  16  N.  Y.  S.  R.  107 :  ^  The 
evidence  should  be  strong  and  conclusive, 
and  in  some  cases  it  has  been  held,  should 
be  beyond  all  reasonable  doubt.  But  per- 
haps this  expression  is  too  strong.  There 
must  be  at  least  very  conclusive  evidence 
that  by  mistake  the  contract  does  not  repre- 
sent the  intention  of  the  parties. "  Simmone 
Greek  Coal  Co.  v.  Doran,  142  U.  8.  417-435, 
85  L.  ed.  1062-1070:  "But  to  Justify  such 
reformation  the  evidence  must  be  sufficiently 
cogent  to  thoroughly  satisfy  the  mind  of  the 
court. " 

Tbe  quotations  made  indicate  a  universal 
agreement  that  a  contract  shall  not  be  re- 
formed on  loose,  contradictory,  and  unsatis- 
factory evidence;  a  settled  determination 
that,  when  a  mistake  is  alleged,  it  must  be 
clearly  established  by  satisfactory  proofs,  or 
the  contract  will  stand  as  made.  But,  in 
giving  expression  to  the  necessity  of  observ- 


ing such  caution,  some  Judges  have  employed 
conservative  language  ;  others,  extreme, — ^a 
difference  doubtless  due  to  the  fact  that  the 

Suestion  before  the  court  for  discussion  in 
le  different  cases  was  not,  what  is  the  ab- 
stract rule  as  to  the  degree  or  quality  of  the 
evidence  required?  but  rather  whether  the 
particular  evidence  under  consideration  Jus- 
tifies a  reformation.  While  in  a  few  in- 
stances apparently  unconsidered  expressions 
may  be  found  to  the  effect  that  the  mistake 
must  be  established  beyond  a  reasonable 
doubt  so  may  a  variety  of  other  expressions, 
differing  in  form,  but  equally  well  sup- 
ported, be  found,  such  as :  "  It  must  be  proved 
as  much  to  the  satisfaction  of  the  court  as 
if  admitted ;"  "  the  proof  must  be  clear,  ir- 
refragable, and  the  strongest  possible;"  or 
"there  must  be  a  plain  mistake  established 
by  satisfactory  proofs. "  A  situation  which 
suggests  that  we  heed  the  caution  of  Folger, 
J.,  in  Taylor  v.  New  York,  82  N.  Y.  17: 
"It  is  not  always  well  to  take  particular 
phrases  and  sentences  from  an  opinion,  and 
read  them  as  giving  the  core  of  the  Judg- 
ment. "  The  same  thought  was  expressed  in 
Eastings  Bank  v.  Eibbard,  48  Mich.  457: 
"It  must  always  be  remembered  that  general 
language  in  legal  discussions  is  to  be  con- 
strued with  its  surroundings,  and  cannot  be 
dealt  with  in  the  abstract." 

Bearing  in  mind  these  admonitions  as  we 
examine  the  opinions  alluded  to,  we  reach 
the  conclusion  that  they  do  not  require  us  to 
declare  that  this  strong  rule  of  criminal  pro- 
cedure has  become  a  part  of  the  practice  ia 
civil  actions.  Certainly,  this  need  not  be 
done,  in  view  of  the  many  authorities  which, 
both  before  and  since  Judge  Story  penned  the 
rule  that  "relief  will  be  granted  m  cases  of 
written  instruments  only  when  there  is  a 
plain  mistake,  clearly  made  out  by  satis- 
factory proofs,"  have  asserted  the  same  doc- 
trines in  terms  or  in  substance. 

We  think  the  refusal  to  charge  as  requested 
was  not  error. 

The  j^t4gment  should  he  affirmed. 
All  concur,  except  Follettv  Ch,  J,,  dis- 
senting. 
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1.  A  anit  in  the  etrenit  court  of  the 
United  States  to  foreclose  a  mortgaire  and  an 
unexecuted  decree  of  foreclosure  and  sale,  in 
which  case  the  issue  of  certificates  liad  been  au- 
thorized, does  not  prevent  a  state  court  from 
taking  jurisdiction  of  a  suit  bj  creditors  of  the 
mortgagor  who  are  not  parties  to  the  suit  in  the 


Federal  court  but  who  alleged  In  their  bill  that 
the  mortgage  and  bonds  secured  thereby  are 
fraudulent  and  void  as  well  as  the  issue  of  cer- 
tificates and  the  decree  of  foreclosure  although 
it  may  be  that  the  reilef  sought  cannot  all  be 
granted. 

8.  A  stipnlation  for  the  remorml  of  a 
eaiifle  to  another  county  waives  an  objection 
that  it  was  not  brought  In  the  proper  county. 

(November  96,  mi.) 

APPEAL  by  complainanU  from  a  decree  of 
the  Chancery  Court  for  Je£Ferson  County 


Note.— The  leading  authorities  on  the  question 
when  and  how  far  one  court  may  entertain  a  suit 


process  of  litigation  before  a  court  of  concurrent 
jurisdiction  are  so  fully  collated  In  the  above  case 

16  L.  a  A. 


that  no  further  attempt  to  collate  authorities  will 
be  here  made,  but  the  subject  will  be  found  to  bavs 


which  affects  to  some  extent  matters  which  are  In   been  treated  in  notes  to  Sharon  v.  Terry  (OaL )  1 L.  B. 


A.  672;  Carson  v.  Dunham  (Mass.)  V  L.  B.  A.  808; 
TeflFt  V.  Sternberg  (Qa.)  6  L.  B.  A.  SSL 
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sustaining  a  demurrer  to  a  bill  filed  to  collect 
a  claim  held  by  complainants  out  of  assets  of 
the  defendant  corporation.    Reversed, 

The  facts  are  stated  in  the  opinions. 

Mr,  AlezaAder  T.  London,  for  appel- 
lants: 

A  third  person  who  may  be  affected  by  a 
Judgment  or  decree  may  Inipeach  it  in  equity 
zor  fraud. 

BiG^elow,  Fr.  90;  MichaeU  v.  Po9t,  88  U.  S. 
21  Wall.  426,  22  L.  ed.  621;  Rand  v.  Walker, 
117  U.  8.  846,  29  L.  ed.  907;  E9Uita  v.  Eslava, 
60  Ala.  82;  Stailyxn-ih  v.  Blum,  Id.  46;  Lee  y, 
Lee,  65  Ala.  690;  Dunklin  ▼.  Harvey,  66  Ala. 
177;  Dunklin  v.  Wilson,  64  Ala.  162;  Humph- 
reys ▼.  Burleson,  72  Ala.  1. 

One  court,  whether  state  or  Federal,  will  not 
take  jurisdiction,  so  as  to  deprive  another 
court,  which  had  previously  acquired  Jurisdic- 
tion over  property,  of  its  control  or  possession 
of  ihe  property. 

WiswaU  V.  Sampson,  65  U.  8.  14  How.  62, 
67,  68,  14  L.  ed.  828,  828,  829;  Heidritter  v. 
Elizabeth  Oil  Cloth  Co.  112  U.  8.  802, 28  L.  ed. 
729:  Barton  v.  Barbour,  104  U.  8.  126,  26  L. 
ed.  672;  Taylor  v.  Carryl,  61  U.  8.  20  How. 
688.  15  L.  ed.  1028;  Freeman  v.  Howe,  66  U. 
8.  24  How.  460, 16  L.  ed.  749;  C(yodl  v.  Hey- 
man,  111  U.  8.  176,  28  L.  ed.  890. 

A  person  not  a  party  to  the  suit  or  proceed- 
ings in  a  Federal  court,  and  whose  claim  is 
not  one  which  could  have  been  properly  set  up 
there,  notwithstanding  the  fact  that  the  prop- 
erty may  be  in  the  possession  of  a  receiver  ap- 
pointed by  another  Jurisdiction,  can  maintain 
a  bill-  to  impeach  the  whole  proceedings  under 
which  the  receiver  was  appointed,  provided  he 
does  not  seek  to  disturb  the  possession  of  the 
receiver.  8o  long  as  the  assertion  of  the  rights 
claimed  by  the  third  person  does  not  affect  or 
disturb  the  possession  of  the  receiver  or  the 
court  first  acquiring  Jurisdiction,  it  can  be 
maintained. 

Buck  V.  Colbath,  70  U.  8.  8  Wall.  884,  842, 
18  L.  ed.  257,  260^  Watson  v.  Jones,  80  U.  8. 
18  Wall.  679,  20  L.  ed.  666;  Tua  v.  Carriere, 
117  U.  8.  208, 29  L.  ed.  ^56:  Hnlladay  Case,  27 
Fed.  Rep.  880,  848;  Beach,  Receivers,  §  20; 
OoveU  V.  Beyman,  111  TJ.  8. 176,  28  L.ed.  890. 

The  suit  in  the  Federal  court  was  a  bill  to 
foreclose  a  mortgage  as  alleged  in  the  bill  here, 
and  'an  adverse  claimant  cannot  be  made  a 
defendant  to  such  a  bill. 

Dial  V.  Reynolds,  96  U.  8.  840.  24  L,  ed.  644; 
Peters  v.  Bowman,  98  U.  8.  66.  69,  25  L.  ed. 
91,  92;  1  Dan.  Oh.  Pr.  277.  noU  X,  839,  noU  f ; 
Wiltsie,  Foreclosure,  §  192;  Hambriek  v.  Bus- 
seU,  86  Ala.  199. 

The  case  at  bar  does  not  differ  in  principle 
from  Drury  v.  Cross,  74  U.  8.  7  Wall.  299, 19 
L.  ed.  40. 

Messrs.  Pettns  A  Pettns  for  appellees. 

Coleman*  J.,  delivered  the  opinion  of  the 
court: 

Complainants,  as  simple  contract  creditors 
of  the  Brierfield  Coal  &  Iron  Company,  file 
their  bill  on  behalf  of  themselves,  and  all 
other  creditors  who  may  come  in  as  such  and 
contribute  to  the  prosecution  of  the  suit. 
The  case  made  by  the  bill,  so  far  as  is  neces- 
sary to  be  stated,  omitting  names,  is  this: 
That  on  May  4,  1882,  the  Brierfield  Coal  & 
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Iron  Company  was  organized,  as  a  corporate 
body,  with  an  authorized  capital  stock  of 
$750,000  divided  into  7,500  shares  of  $100 
each,  of  which  amount  $875,000  was  sub- 
scribed.   That  after  organization,  and  before 
any  business  was  done,  the  president,  in  pur- 
suance of  a  resolution  adopted  by  the  stock- 
holders, opened  other  books  of  subscription, 
for  the  purpose  of  raising  money  to  purchase 
the  necessary  property  and  machinerv  and 
outfit  to  open  and  operate  coal   and   iron 
mines,  and  manufacture  coke  and  iron,  etc. 
The  last  subscription  was  made  under  the 
following  agreement :    **Now,  therefore,  the 
undersigned  agree  to  pay  to  said  company 
the  amounts  respectively  set  opposite  our 
names,  in  such  sums  and  at  such  times  as  the 
directors  of  said  company  may  require,  and 
to  receive  from  said  company  for  each  nine 
hundred  dollars  paid  in  the  sum  of  one  thous- 
and dollars  in  a  six  per  cent  mortgage  bond 
of  said  company,  and  nine  hundi^  dollars 
in  the  capital  stock  of  said  company ;  not 
more  than    .     .    .     per  centum  of  each  sub- 
scription to  be  called  for  during  one  month." 
Four  hundred  and  twenty  thousand  dollars 
of  this  last  subscription  was  taken.    No  re- 
port of  the  last  subscription  was  made,   or 
in  any  manner  made  public.    That  on  1st  of 
8eptember,  1882,  the  stockholders,  who  were 
Uie  subscribers,  authorized  the  issue  of  $500,  - 
000  of  first  mortgage  bonds,  to  run  80  years, 
and  to  bear  6  per  cent  interest,  payable  semi- 
annually, and  to  secure  their  payment  author 
ized  the  execution  of  a  trust  mortgage  on  all 
its  property   and  effects.    That  the   bonds 
were  issuea,  $1,000  in  bonds  for  each  $900 
paid  in  as  aforesaid ;  and  also,  in  addition 
to  the  bonds  issued,  to  each  subscriber,  for 
$900  paid,  $900  of  stock  was  issued,  which 
purported  on  its  face  to  be  fully  paid  for. 
That  the  mortage  was  executea  and  duly 
recorded,  and  is  made  Exhibit  A  to  the  bill. 
That  nothing  was  paid  for  the  stock  and 
bonds,  except  certain  amounts  paid  on  ac- 
count of  the' subscription ;  and  that  the  bonds 
were  issued  to  and  are  now  held  by  parties 
having   full  notice  and  knowledge  of  the 
agreement  on  which  the  same  were  issued, 
and  the  larger  part  are  held  by  the  original 
subscribers.    Tnat  during  the  years  1886  and 
1887  the  Brierfield  Coal  &  Iron  Company  be- 
came indebted  to  orators  for  a  large  amount. 
That  in  July,  1887,   the  said  company  be- 
came financially  embarrassed,  and  the  trustee 
named  in  the  deed  of  trust,  in  pursuance  of 
a  provision  in  the  deed  of  trust,  demanded 
ana  received  "a  further  assurance"  to  secure 
the  bonds  which  had  been  issued,  and  with- 
in a  few  days  thereafter  demanded  and  took 
possession  of  all  the  property  of  said  com- 
pany; and  on  the  8d  day  of  August,  1887, 
the  said  trustee  filed  his  bill  in  the  circuit 
court  of  the  United  8tates  for  the  middle  dis- 
trict of  the  state  of  Alabama,  and  asked  au- 
thority from  the  said  circuit  court  to  issue 
certificates,    which   should   be   a  first  lien 
upon    the    property    of  said    corporation. 
That  when  tne  bill  was  filed  by  the  trustee 
there  was  due  and  unpaid  of  the  subscrip- 
tion for  the  stock  a  large  amount,  to  wit, 
$500,000,  and  with  the  Knowledge  of  these 
facts  the  trustee,  with  the  knowledge  and 
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consent  of  the  directors  and  of  said  corpora- 
tion, procured  an  order  of  the  court  for  that 
purpose,  and  issued  $65,000  in  certificates, 
which  were  to  be  a  first  lien  or  charge  upon 
the  property.  That  on  28th  July,  ll87,  the 
corporation  was  insolvent,  and  after  the  trus- 
tee took  possession  of  the  property  it  ceased 
to  carry  on  the  business  for  which  it  was 
organized.  That  the  bonds  were  issued 
without  consideration,  and,  under  the  laws 
of  Alabama,  were  void.  That  under  the  bill 
filed  in  the  said  circuit  court  of  the  United 
States,  with  the  consent  of  the  corporation, 
the  court  has  decreed  a  foreclosure  of  the 
mortgage,  and  further  assurance  and  a  sale 
of  the  property.  That  the  debts  of  the  cor- 
poration not  included  in  the  mortgage  amount 
to  $150,000,  and  that  the  issue  of  the  bonds 
was  a  fraud  on  the  creditors,  and  the  ''deed 
of  further  assurance"  was  fraudulent,  and 
made  with  intent  to  hinder,  delay,  and  de- 
fraud the  creditors;  and  that  the  bill  was 
filed  and  prosecuted  in  the  Federal  court, 
and  the  certificates  were  issued  for  the  pur- 
pose of  hinderine,  delaying,  and  defrauaing 
the  creditors  of  said  corporation.  Other 
facts  to  show  fraud  are  averred. 

The  bill  states  that  complainants  and  the 
other  creditors  had  no  notice  or  knowledge 
or  information  of  the  terms  upon  which  the 
bonds  were  issued,  or  the  consideration  of 
the  same;  or  of  the  mortgage  or  further 
assurance  until  after  the  bul  was  filed  in 
the  circuit  court  of  the  United  States.  The 
bill  prays  that  the  bonds  be  declared  fraud- 
ulent and  void,  and  that  the  mortgage  and 
further  assurance  be  decreed  fraudulent  and 
void,  and  the  issue  of  certificates  be  declared 
fraudulent,  and  that  the  decree  of  forecloeure 
and  sale  be  declared  fraudulent  and  void 
against  complainants,  and  for  an  account. 
Only  the  trustee  and  the  corporation  are  made 
parties  defendant  in  the  present  bill.  To 
the  bill  as  a  whole  the  respondents  severally 
demurred  and  each  assigned  several  grounds 
of  demurrer,  but  all  raise,  and  were  intended 
to  raise,  in  different  ways,  the  question  of 
the  jurisdiction  of  the  chancery  court;  the 
plaintiffs'  bills  showing  that  the  circuit 
court  of  the  United  States,  under  a  bill  filed 
by  the  trustee,  had  decreed  a  foreclosure  and 
sale  of  the  property,  which  was  then  un- 
executed, and  had  authorized  the  issue  of  the 
certificates.  No  other  question  is  raised  by 
the  demurrers,  and  none  other  will  be  con- 
sidered. 

The  principle  is  universally  acknowledged 
that,  when  two  courts  have  concurrent  juris- 
diction, that  which  first  takes  cognizance  of 
the  cause  has  the  right  to  retain  it  to  the  ex- 
clusion of  the  other;  that  if  a  trust  estate 
is  being  administered  by  a  court  of  compe- 
tent jurisdiction,  or  where  property  is  in 
gremio  legis,  if  a  court  of  rightful  jurisdic- 
tion, no  other  court  can  interfere,  and  wrest 
from  it  the  possession  and  jurisdiction  first 
obtained.  As  was  said  in  i^eek  v.  Jenness, 
48  U.  8.  7  How.  624,  625,  12  L.  ed.  846: 
**  Where  a  court  has  jurisdiction,  it  has  a  right 
to  decide  every  question  which  occurs  in  the 
cause ;  and,  whether  its  decision  be  correct 
or  otherwise,  its  iudgment,  till  reversed,  is 
regarded  as  binding  in  every  other  court; 

16  L.  R  A. 


and  that  where  the  lurisdl^tion  of  a  court, 
and  the  right  of  a  plaintiff  to  prosecute  his 
suit  in  it,  has  once  attached,  that  right  can- 
not be  arrested  or  taken  away  by  proceedings 
in  anv  other  court.  These  rules  have  their 
foundation  not  merely  in  comity,  but  in 
necessity;  for  if  one  court  may  enjoin,  the 
other  may  retort  by  injunction,' and  thus  the 
parties  be  without  remedy,  being  liable  for 
a  process  for  contempt  in  one  if  Uiey  dare  to 
proceed  in  the  other.  Neither  can  one  take 
property  from  the  custody  of  the  other  by 
replevin,  or  any  other  process,  for  this  would 
produce  a  conflict  extremely  embarrassing  to 
the  administration  of  justice." 

The  rule  here  declared  has  been  adopted 
and  followed  invariably  by  all  subsequent 
decisions.  Manv  of  them,  however,  nave 
given  it  a  very  broad  and  extensive  signifi- 
cance, while  others  have  limited  its  meaning, 
and  consequently  the  application  of  the 
principle  has  not,  in  all  respects,  been  uni- 
form. In  the  case  of  Vaugnan  v.  JSorthup, 
40  U.  8.  15  Pet.  1,  10  L.  ed.  689,  it  was 
held  that  an  administrator  appointed  in  one 
state  must  account  for  the  assets  received  by 
him,  accordinfi"  to  the  law  of  his  appoint- 
ment, and  could  not  be  sued  in  the  court  of 
another  state  for  the  assets  be  received,  and 
held  by  him  in  his  ofilcial  capacity.  Wil- 
liatM  V.  Benedict,  49  U.  S.  8  How.  107,  18 
L.  ed.  1007,  was  a  case  where  an  estate  had 
been  declared  insolvent,  and  the  assets  were 
being  administered  in  the  state  courts  for 
the  benefit  of  all  the  creditors.  It  was  held 
that  the  property  was  in  gremio  lems,  aqd  not 
subject  to  levy  by  the  United  States  mar- 
shal at  the  suit  ox  a  creditor  suing  iu  the 
Federal  court.  In  the  case  of  Beale  v.  Pkipj}», 
65  U.  S.  14  How.  872,  14  L.  ed.  460,  commis- 
sioners had  been  appointed  to  settle  up  and 
distribute  the  assets  of  an  insolvent  bank, 
and  it  was  held  that  no  other  court  had 
Jurisdiction  to  interfere  at  the  suit  of  credi- 
tors, and  apply  the  assets  to  the  payment  of 
their  claims;  that  it  was  the  duty  of  all 
creditors  to  apply  to  the  state  court,  which 
had  taken  jurisdiction  of  the  settlement  and 
distribution  of  the  assets.  The  principles 
declared  in  this  decision  are  reaffirmed  in 
Barton  v.  Barbour,  104  U.  S.  126,  26  L.  ed. 
672.  In  the  case  of  Taylor  v.  Carryl,  61  U. 
S.  20  How.  588,  15  L.  ed  1028,  a  writ  of 
attachment  issued  by  a  state  court  bad  been 
levied  upon  a  vessel,  and  the  vessel  re- 
plevied. Suit  was  afterwards  begun  in  a 
court  of  admiralty  to  enforce  seamen's 
wages,  and  the  writ  placed  in  the  hands  of 
a  marshal.  It  was  held  that  the  state  court, 
having  possession  first,  the  possession  would 
not  be  interfered  with  by  the  admiralty 
court, — citing  Hagan  v.  Lucas,  85  U.  S.  10 
Pet.  400,  9  L.  ed.  470.  In  this  case  there 
was  a  dissenting  opinion  by  Taney,  Ch.  </., 
who  recognizea  the  general  principle,  but 
held  that  because  of  equities  of  the  claim- 
ants, (the  lien  of  seamen's  wages, ) of  which 
alone  the  admiralty  court  had  jurisdiction, 
the  jurisdiction  of  the  admiralty  court  did 
not  violate  the  rule. 

The  rule  declared  by  Taney,  Ch.  J.,  seems 
to  be  the  law  in  this  state,  in  which  it  has 
been  declared  that  although  the  probate  and 
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chancery  courts  may  have  conciiTrent  Juris- 
diction, yet  if  there  are  peculiar  equities  of 
which  the  probate  court  cannot  take  juris- 
diction, then  the  chancery  court  may  pro- 
ceed, without  a  violation  of  the  rule. 
Gould  V.  naves,  19  Ala.  448;  Wilkinson  ▼. 
Stuart,  74  Ala.  198.  The  case  of  Freeman 
V.  Howe,  65  U.  8.  24  How.  450.  16  L.  ed. 
749,  after  reaffirming  the  principle  in  7 
How.  supra,  declar^  that  property  In  the 
hands  of  the  United  States  marshal,  seized 
by  him  upon  a  writ  from  the  circuit  court 
or  the  United  States,  could  not  be  replevied 
or  interfered  with  by  a  writ  from  a  state 
court;  and  further  held  that  the  principle 
did  not  depend  upon  the  rights  of  the  par- 
ties involved,  and  that  it  applied  to  persons 
who  were  not  parties  to  the  original  or  first 
•uit.  In  Biggs  v.  Johnson  County,  78  U.  S. 
«  Wall.  166.  18  L.  ed.  768,  it  was  declared 
that  the  rendition  of  a  judgment  did  not  ex- 
haust the  jurisdiction,  but  that  it  continued 
until  the  judgment  was  satisfied.  Process 
subsequent  to  the  judgment  was  as  necessary 
as  process  antecedent.  That  process  of  the 
state  courts  could  not  interfere  with  the 
jurisdiction  of  the  Federal  courts ;  neither 
the  Federal  courts  with  the  state  court; 
that,  where  there  was  concurrent  Jurisdic- 
tion, the  one  which  first  had  iurisdiction 
of  the  matter  continued  to  exercise  it  with- 
out interference.  In  the  case  of  Barton  v. 
Barbour,  104  U.  8.  126,  26  L.  ed.  672,  Woods, 
J.,  declared  that  the  rule  was  not  limited 
to  cases  where  the  purpose  was  to  interfere 
with  the  possession  of  the  receiver,  but  ex- 
tends to  suits  in  assumpsit,  or  other  cases 
where  the  effect  of  the  suit  or  judg- 
ment against  the  receiver  would  be  to  di- 
minish the  assets  in  his  hands.  Miller,  «/., 
in  a  dissenting  opinion,  uses  the  following 
language :  "  I  know  of  no  principle  or  prec- 
edent whereby  a  court  of  law,  having  be- 
fore it  a  plaintiff  with  a  cause  of  action  of 
which  it  has  jurisdiction,  and  a  defendant 
charged  with  an  act  also  within  its  jurisdic- 
tion, is  bound,  or  even  is  at  liberty,  to  deny 
the  plaintiff  his  lawful  right  to  a  trial  be- 
cause the  defendant  is  a  receiver,  appointed 
by  some  other  court,  and  to  leave  the  suitor 
to  that  for  remedy,"  and,  quoting  approv-. 
ingly  from  Kinney  ▼.  Crocker,  18  Wis.  75, 
continues :  ''.There  can  be  no  room  to  ques- 
tion this  conclusion  [the  right  to  sue  a  re- 
ceiver without  leave  of  the  court]  in  all 
cases  where  there  is  no  attempt  to  interfere 
with  the  actual  possession  of  propertv  which 
the  receiver  holos,  under  the  order  of  a  court 
of  chancery,  but  only  an  attempt  made  to 
obtain  a  Judgment  at  law  in  a  claim  for 
damages.*^  InWiswaU  ▼.  Sampson,  55  U.  S. 
14  How.  52,  66,  14  L.  ed.  822,  828,  it  was 
held  that  propertv  in  the  hands  of  a  receiver 
for  one  court  could  not  be  sold  so  as  to  pass 
title  to  the  purchaser  under  execution  issued 
from  another  court.  If  such  a  sale  was  pro- 
nounced valid,  it  would  have  the  effect  to 
wrest  from  another  court  its  rightful  pos- 
session of  the  property.  In  mick  v.  Col- 
bath,  70  U.  8.  8  Wall.  884,  18  L.  ed.  257, 
—opinion  by  Miller,  «/., — it  was  held  that 
whenever  property  has  been  seized  by  an 
officer  of  a  court,  the  property  is  in  posses- 
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sion  of  the  court,  and  no  other  court  can 
take  possession  of  it.  This  general  prin- 
ciple has  its  limitations.  It  is  only  while 
the  property  is  in  the  possession  of  the 
court,  actually  or  constructively.  When 
the  litigation  is  ended,  or  the  possession  dis- 
charged, other  courts  can  then  deal  with  it. 
No  contest  can  then  arise  about  the  posses- 
sion. Officers  of  the  court  seizing  property 
described  in  the  mandate,  such  as  wqts  of 
replevin  at  common  law,  orders  of  sequestra- 
tion in  chancery,  or  process  in  rem,  will  be 
I  protected  ;  but  when  the  writ  issued  is  to  be 
evied  generally,  without  particular  instruc- 
tions or  description  of  the  property  to  be 
taken  in  possession  or  levied  upon,  and  the 
officer  exercises  a  discretion  in  tne  execution 
of  the  writ,  he  mav  be  sued  in  trespass  for 
an  abuse  of  the  discretion,  or  a  wrongful 
use  of  the  writ,  but  no  suit  can  be  main- 
tained to  take  from  him  the  possession  of  the 
property. 

The  chancery  court  of  Louisville,  Ky.,  by 
a  decree  directed  its  marshal  to  deliver  the 
church  (the  matter  of  controversy)  to  Wat- 
son and  others.  While  this  suit  was  pend- 
ing, and  the  church  was  in  the  possession  of 
the  marshal  of  the  chancery  court,  Jones  and 
others  filed  a  bill  in  the  United  States  court 
to  get  possession  of  the  church,  and  to  enjoin 
the  marshal  from  delivering  the  church  to 
Watson,  and  to  enjoin  Watson  from  taking 
possession  of  the  church.  In  Watson  v. 
Jones,  80  U.  8.  18  Wall.  718,  20  L.  ed.  670, 
Miller,  «/.,  said:  ''The  decisions  of  this 
court  in  the  cases  of  Taylor  v.  Carryl,  Free- 
man V.  Howe,  and  Buck  v.  Colbath  are  con- 
clusive that  the  marslial  of  the  chancery 
court  cannot  be  displaced  as  to  the  mere  ac- 
tual possession  of  the  property,  because  that 
might  lead  to  a  personal  conflict  between 
the  officers  of  the  courts  for  the  possession ; 
and  the  cases  of  Digas  v.  Woleott,  8  U.  8.  4 
Cranch,  179,  2  L.  ed.  587,  and  Peek  v.  Jen- 
ness  are  conclusive  against  any  injunction 
from  the  Federal  court  forbidding  Watson 
eft  al.  from  taking  possession  of  the  church 
which  the  decree  of  the  chancery  court 
required  the  marshal  to  deliver  to  them." 
But  the  conrt  held,  under  the  prayer  for 
general  relief,  the  court  was  authorized  to 
grant  any  relief  to  the  plaintiff,  authorized 
by  pleadings  and  proof,  "which  did  not  en- 
join the  de^ndants,  Watson  and  others,  from 
taking  possession  of  the  church,  or  which 
did  not  disturb  the  possession  of  the  marshal 
of  the  Louisville  chancery  court."  Wo  do 
not  cite  this  case  as  indorsing  altogether  the 
conclusion  reached  by  the  court  in  the  relief 
wanted,  but  as  an  authority  recognizing  and 
aeclaring  the  limitations  placed  upon  the 
general  rule  laid  down  in  7  How.  svpra, 
and  which  has  been  followed  in  so  many  de- 
cisions. 

The  case  of  Krippendoff  v.  Hyde,  110  U. 
S.  276,  28  L.  ed.  145,  arose  in  this  way: 
Hyde  &  Bro.  brought  suit  in  the  United 
States  circuit  court  against  Frey  et  al.,  and 
sued  out  an  attachment,  which  was  levied 
upon  a  large  stock  of  goods  in  the  possession 
of  Krippendorf,  who  claimed  them  as  his 
own.  Krippendorf  executed  a  forthcoming 
bond    to    the    marshal.      After    judgment 
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against  Frey, — the  goods  having  been  dis- 
posed of, — Krippendorf  paid  their  value  to 
the  marshal.  lie  then  filed  his  bill  on  the 
equity  side  of  the  same  court  in  which  the 
attachment  suit  was  brought,  made  the  mar- 
shal and  the  attaching  creditors  defendants, 
set  up  his  claim  to  the  money  in  the  hands 
of  the  marshal,  and  prayed  that  the  marshal 
be  enjoined  &om  paying  it  over  to  the  cred- 
itors. The  court  held  that  Krippendorf 
might  have  maintained  trespass  against  the 
marshal,  but  that  he  could  not  replevy  the 
property  in  a  state  court,  as  it  must  be  re- 
garded as  in  the  custody  of  the  United 
btates  circuit  court.  It  was  held  that  the 
bill  was  maintainable,  not  as  an  original 
bill  in  equity,  but  as  ancillary  to  the  prin- 
cipal action  at  law,  in  which  the  attach- 
ment issued,  and  i^ould  be  regarded  as 
merely  a  petition  in  that  cause,  and  on  ac- 
count of  the  peculiar  relations  of  the  court 
of  the  states  and  the  United  States  it  was 
permissible  as  a  necessary  result  to  prevent 
a  failure  of  justice,  and  to  furnish  in  such 
cases  a  certain,  adequate,  and  complete 
remedy  against  injurious  abuses  of  tbe  pro- 
cesses  of  the  court,  by  supplying  a  means 
in  the  principal  suit  of  trying  the  title  to 
property  in  tne  custody  of  the  law.  The 
case  of  CoveU  v.  Beyman,  111  U.  S.  176,  28 
L.  ed  890,  reaffirms  the  doctrine  declared  in 
Kripf^ndorf  v.  ffyde,  110  U.  8.  276,  28  L. 
ed.  14.),  and  holds  that  it  it  error  for  a  state 
court  tc  per  111  it  the  recovery  of  the  possession 
of  property  by  the  rightful  owner  against  a 
marshal  of  the  United  States,  held  oy  him 
by  the  levy  of  an  attachment  or  execution 
issued  from  a  Federal  court ;  that  the  prop- 
erty is  in  the  custody  of  the  law,  and  Us 
possession  cannot  be  disturbed  by  the  process 
of  any  state  court.  This  case  further  holds 
that  the  owner  could  maintain  suit  in  tres- 
pass against  the  marshal,  or  by  petition  in 
the  court  from  which  the  writ  issu^  to  the 
marsh&l  the  owner  could  be  fully  protected, 
either  in  her  rights  of  ownership  to  the  prop- 
erty or  the  money  in  the  hands  of  the  mar- 
shal ;  citing  a  number  of  authorities,  which 
have  been  referred  to  and  quoted  from  in 
this  opinion. 

In  the  case  of  HeidritUr  v.  MUabeth  Oil- 
Cloth  Co.,  112  U.  8.  294,  28 L.  ed.  729.  Heid- 
ritter  brought  suit  in  assumpsit  in  the  state 
of  New  Jersey,  and  in  the  same  suit  averred 
facts  to  fix  and  establish  a  mechanics'  lien 
upon  a  building  of  the  defendant.  At  the 
time  the  suit  was  commenced  to  fix  and  en- 
force the  mechanics'  lien,  the  premises  in 
controversy  were  In  the  actual  possession  of 
the  United  States  marshal,  having  been  seized 
by  the  collector  of  internal  revenue,  and 
were  bein^  held  pending  the  prosecution  of 
a  suit  to  have  the  premises  condemned  and 
declared  forfeited  lor  having  been  unlaw- 
fully used  as  a  distillery.  The  building 
was  sold  under  the  judgment  of  the  state 
court,  and  plaintiff  Heidritter  became  the 
purchaser.  The  defendant  held  under  the 
marshal's  deed, — the  premises  having  been 
sold  by  him  on  execution  from  the  ^deral 
court.  The  court  held  that  the  proceedings 
in  the  state  court  to  enforce  the  mechanics' 
lien   took  place  when  the  property  was  in 
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the  exclusive  custody  and  control  of  the  dis- 
trict court.  The  substantial  violation  of  the 
juiisdiction  of  the  district  court  consisted 
m  the  control  over  the  property  in  its  pos- 
session, assumed  and  asserted  m  commenc- 
ing the  proceedings  to  enforce  against  it 
the  lien  claimed  by  IJie  plaiatiff,  prosecuting 
the  claims  to  ludgment,  and  consummat- 
ing them  by  a  sale,  —citing  WUfuxaXl  v.  8amp» 
«m,  iupra,  and  others.  The  opinion  pro- 
ceeds, however,  as  follows :  **  But  it  is  to  be 
understood,  as  a  qualification  of  what  has 
been  said,  that  we  do  not  mean  to  decide  that 
the  plaintiffs  in  the  action  in  the  state  court 
might  not,  without  prejudice  to  the  jurisdic- 
tion of  the  district  court,  commence  their 
actions,  so  far  as  that  was  a  step  requircMl 
by  the  Mechanics'  Lien  I^w  of  New  Jersey, 
for  the  mere  purpose  of  fixing  and  preserv- 
ing their  rights  to  a  lien,  provided  always, 
they  did  not  prosecute  their  actions  to  a  sale 
and  disposition  of  the  property,  which  by 
relation  would  have  the  effect  of  avoiding 
the  jurisdiction  of  the  district  court  under 
its  seizure.  .  .  .  The  distinction  seems 
reasonable  and  Just,  and  is  supported  by  de* 
cisions,"— citing  Clifton  v.  Fitter,  108  Slasa. 
283,  4  Am.  Rep.  589 ;  WiUiarM  v.  Benedict, 
49  U.  8.  8  How.  107,  12  L.  ed.  1007 ;  Yonley 
V.  Lavender,  88  U.  8.  21  Wall.  276,  22  L.  ed. 
586. 

In  the  case  of  WaUing  ▼.  MtUer,  108  N. 
Y.  178,  10  Cent.  Rep.  494,  it  was  held  that 
the  possession  of  the  receiver  must  not  bo 
disturbed,  except  by  permission  of  the  court, 
by  persons  having  adverse,  though  para- 
mount, claims ;  and  a  sale  under  execution 
of  property  in  the  custody  of  a  receiver, 
though  under  a  levy  made  prior  to  his  ap- 
pointment, is  void,  unless  authorized  bv  tno 
court.  That  before  the  sale  was  made  leavo 
to  make  the  sale  should  be  granted  by  the 
court  which  appointed  the  receiver.  That 
the  appointment  did  not  destroy  the  lien  and 
application  might  also  be  made  to  the  court 
for  payment  of  the  execution  out  of  the  pro* 
ceeds  of  the  sale  made  by  the  receiver. 

In  the  case  of  Drury  v.  Oron,  74  U.  8. 
7  Wall.  299,  19  L.  ed.  40,  the  directors  fraud- 
ulently procured  a  mortgage  to  be  foreclosed 
for  a  much  larger  sum  than  was  due,  by 
which,  by  a  fraudulent  combination  with 
the  purchaser,  they  were  to,  be  benefited. 
Upon  a  bill  by  creaitors  it  was  decreed  tliHt 
the  purchaser  should  be  held  liable  as  a 
trustee  for  the  creditors. 

In  the  case  of  Stoui  ▼.  Lye,  108  U.  8.  66. 
26  L.  ed.  428,  the  general  principle  of  law 
under  consideration  was  conceded.  The  real 
question  before  the  court  for  decision,  and 
which  was  decided,  was  whether  the  st«te 
court  or  the  Federal  court  first  had  jurisdic- 
tion, and  it  was  held  that  by  the  filing  of  the 
petition  and  the  proceeding  in  the  state  court 
for  the  foreclosure  of  the  mortgage  that  court 
was  the  first  to  assume  and  exercise  jurisdic- 
tion ;  and  the  court  further  held  that  the  de- 
cree ascertaining  and  fixing  the  amount  of 
the  indebtedness  of  the  mortgagor  to  the 
mortgagee  was  conclusive  and  binding  upon 
other  creditors  of  the  mortgagor,  so  far  as  it 
fixed  a  liability  of  the  mortcragor,  and  its 
amount,  to  the  mortgagee,    l^he  principle! 
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of  law  raised  by  the  demurrers  of  the  re- 
fipondents  in  the  case  under  consideration 
were  not  involyed  in  the  case  of  Stout  v.  Lpe, 
iupra. 

The  Rolladay  Com,  in  27  Fed.  Rep.  8S0,  was 
a  bill  in  equity  in  the  Federal  court  by 
Hickoz  against  Holladay  to  set  aside  a  fraud- 
ulent conveyance  made  by  Ben  Holladay  to 
his  brother,  Joseph  Holladay.  After  dispos- 
ing of  other  questions  which  arose  in  the 
case,  the  opinion  proceeds  as  follows :  **  The 
answer  of  Holladay  also  contains  an  allega- 
tion in  bar  of  this  suit,  to  the  effect  that  on 
November  7,  1883,  and  prior  to  the  commence- 
ment thereof,  the  circuit  court  of  the  state 
for  the  county  of  Multnomah,  in  a  suit  then 

Jendingtherein  between  Ben  Holladay  and 
oseph  Holladay,  appointed  a  receiver  of  all 
the  property  mentioned  in  the  bill  herein, 
who  is  now  in  possession  of  the  same  as  such 
receiver,  which  suit  is  still  pending  in  said 
court.  In  support  of  this  defense,  counsel 
submit  the  proposition  that,  while  property 
is  in  the  hands  of  a  receiver  appointed  by  a 
court,  no  other  court  can  acquire  or  take 
Jurisdiction  of  a  suit  concerning  such  prop- 
erty, and  cite  a  number  of  authorities  m 
support  thereof.  But  the  proposition  is  al- 
together too  broad,  and  is  unsupported  by 
the  authorities  cited.  The  receiver  has  no 
right  in  the  property,  but  only  the  posses- 
sion thereof.  So  long  as  that  is  not  dis- 
turbed or  questioned,  parties  may  liti^te 
in  the  same  court,  or  elsewhere,  questions 
concerning  the  ultimate  right  and  title  to  the 
property.  And  therefore,  notwithstanding 
the  suit  of  ffoUadap  v.  HcUaday,  and  the 
possession  of  the  receiver  therein,  this  court 
may  take  jurisdiction  of  a  suit  to  set  aside 
or  postpone  an  alleged  fraudulent  convey- 
ance of  any  of  this  property  by  Ben  Holla- 
day which  hinders  or  delays  the  plaintiff  in 
the  enforcement  of  his  Judgment  against  said 
Holladay. 

••In  Buck  y.  CoOxUh,  70  U.  8.  8  Wall.  884, 
18  L.  ed.  257,  this  question  is  examined  by 
Mr.  Justice  Miller,  and  the  conclusion  reached 
that  the  rule  among  courts  of  concurrent 
Jurisdiction  that  the  one  which  first  obtains 
jurisdiction  of  a  case  has  the  exclusive  rieht 
to  decide  every  question  arising  therein,  is 
subject  to  limitations."  See  also  Andrews 
y.  Smith,  19  Blatchf.  100,  6  Fed.  Rep.  883. 
"  The  object  of  the  suit  in  the  state  court  be- 
tween the  two  Holladays  is  not  stated  in  the 
answer.  But,  in  the  nature  of  things,  it 
cannot  involve  the  matters  in  controversy 
here,  and  particularly  the  question  of  whether 
the  plaintiff  is  entitled,  as  a  creditor  of  Ben 
Holladay,  to  have  these  conveyances  to 
Joseph  Holladay  set  aside  or  postponed  in 
favor  of  the  judgment  against  the  former. 
If  this  court  should  find  that  these  convey- 
ances were  made  with  intent  to  hinder  and 
delay  the  plaintiff  in  the  collection  of  his 
demand,  under  such  circumstances  as  makes 
the  grantee  therein  a  participant  in  the  fraud, 
it  would  be  its  duty  to  decree  that  they  be 
set  aside  or  postponed  in  favor  of  the  plain- 
tiff ' s  j  udgment.  So  far  there  wouid  be  no  i n- 
terference  with  the  process  of  the  state  court, 
or  the  possession  of  its  receiver.  Whether 
this  court  will  stop   there,  and  remit  the 
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plaintiff  to  his  execution  out  of  the  same  state 
court  on  his  judgment  therein,  or  provide  for 
the  sale  of  so  much  of  the  property  by  a  mas- 
ter as  may  be  sufficient  to  satisfy  the  same, 
together  with  the  costs  incurred  in  this  court, 
will  depend  on  circumstances.  The  latter 
course  cannot  be  pursued  while  the  receiver 
is  in  charge,  for  that  would  necessarily  in- 
terfere with  his  possession.  But  so  long  as 
the  plaintiff's  right  to  enforce  the  judgment, 
and  for  the  amount  found  due  him,  depends 
on  a  decree  of  this  court,  it  is  proper,  and 
very  convenient,  that  any  disposition  of  the 
property  in  question  to  satisfy  the  same 
should  be  made  on  its  process.  And  provis- 
ion may  be  made  in  the  decree  that  tne  sale 
shall  be  delayed  until  the  receiver  is  dis- 
charged, or  that  the  plaintiff  may  apply  on 
the  footing  of  the  decree  for  an  order  of  sale 
as  soon  as  such  discharge  takes  place. " 

In  the  case  of  The  Daniel  Kaine,  35  Fed. 
Rep.  786,  Payne  recovered  a  judgment  in 
the  state  court  of  Pennsylvania  against  James 
Linn,  a  tenant  in  common  of  the  steamboat 
Daniel  Kaine;  execution  issued,  and  the 
sheriff  made  this  return :  "Levied  upon  all 
the  right,  title,  and  interest  of  the  defendant 
in  the  steamboat  Daniel  Kaine  in  the  hanils 
of  the  United  States  marshal,  and  gave 
notice  to  the  United  States  marshal,  Miller, 
of  said  levy,  and  made  claim  upon  proceeds 
of  boat."  After  statins  these  facts,  the 
court  proceeds :  **  Was  It,  then,  beyond  the 
reach  of  his  execution  creditors  whose  judg- 
ment was  in  the  state  court?  It  is,  indeed, 
undeniable,  that  this  court  has  obtained  ex- 
clusive Jurisdiction  over  the  vessel  for  all 
the  purposes  of  the  suit  which  had  been  hero 
instituted,  (Esidritt&r  v.  Elizabeth  Oil- Cloth 
Co.,  112  U.  8..  2H  28  L.  ed.  729,)  and  it 
is  not  to  be  doubted  that  property  once  at- 
tached or  levied  on  is  in  the  custody  of  the 
law,  and  is  not  liable  to  be  taken  by  another 
execution  in  the  hands  of  a  different  officer, 
especially  if  that  officer  is  acting  under  a  dif- 
ferent Jurisdiction,  {Hagan  v.  Lucas,  85  U, 
B.  10  Pet.  400,  9  L.  ed.  470 ;  Taylor  v.  Car- 
ryl,  61  U.  8.  20  How.  583,  15  L.  ed.  1028 ; 
Freeman  v.  Hoioe,  65  U.  S.  24  How.  450,  16 
L.  ed.  749. )  It  will  be  perceived,  however, 
that  the  sheriff's  levy  here  did  not  involve  the 
disposition  or  control  of  the  property.  It 
was  made  in  manifest  subordination  to  and 
in  recognition  of  the  rieht  of  the  marshal 
to  hold  and  dispose  of  the  vessel.  Nor  was 
actual  seizure  necessary  to  give  efficacy  to 
the  sheriff's  levy,  as  it  was  made,  not  upon 
the  res  itself,  but  merely  upon  the  defendant's 
interests.  Srodes  v.  Uaven,  3  Watts,  268; 
Welsh  y.  BeU,  32  Pa.  13.  But  the  execution 
creditor  here  need  not  stand  on  the  sheriff's 
levy.  In  Pennsylvania  a  fi.  fa.  binds  all 
the  defendant's  personaf  property  in  the 
bailiwick,  whether  there  is  a  levy  or  not ; 
and  the  lien  attaches  from  the  time  the  writ 
is  put  in  the  sheriff's  hands.  Duncan  v. 
McOumb&r,  10  Watts,  212.  The  issuing  of 
the  execution  from  the  court  of  common 
pleas  was  not  an  interference  with  the  mar- 
shal, and  in  nowise  tended  to  bring  about  t. 
conflict  of  jurisdiction.  What  ^ood  reason, 
then,  is  there  for  denying  to  this  execution 
creditor  the  benefit  of  a  nenT    In  Heidritter 
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▼.  Elizabeth  Oil- Cloth  Co.,  tupra,  the  court 
noticed  and  carefully  distinguished  between 
the  proceedings  in  the  state  court  for  the 
purpose  of  declaring  and  establishing  the 
mechanics'  lien,  and  the  subsequent  pro- 
ceedings involving  the  sale  of  the  property, 
the  latter  only  being  adjudged  void." 

In  the  case  of  Ball  v.  Tompkins,  41  Fed. 
Hep.  486,  after  stating  the  general  principle 
that  **this  court  cannot  invade  the  possession 
of  the  subject-matter  of  controversy  already 
taken  by  the  state  court  having  concurrent 
authority,  and  in  tiie  exercise  thereof;  for 
the  rule  is  here,  as  elsewhere,  that  the  court 
which  first  acquired  possession  of  the  subject 
will  retain  it  and  the  power  to  dispose  of  it, 
by  its  own  adjudication," — citing  8  How.  12 
L.  ed.  supra;  24  How.  16  L.  ed.  supra;  21 
Wall.  276,  22  L.  ed.  686— proceeds  as  follows : 
**  And  this  brings  us  to  the  pivotal  question  in 
the  present  inquiry :  What  is  the  nature  and 
character  of  the  possession  of  the  state  or 
Federal  court  whidi  excludes  the  exercise  of 
authority  over  the  subject  or  thing  by  the 
other?  From  the  authorities  on  this  subject, 
(which  in  the  circuit  courts  are  not  altogether 
harmonious,)  and  from  the  reasons  for  the 
rule,  I  apprehend  it  to  be  substantially  that 
the  possession  contemplated  as  sufficient  to 
make  it  exclusive  is  that  which  the  court  by 
its  process,  or  some  equivalent  mode,  has, 
either  for  the  direct  purpose  of  the  proceed- 
ing, or  for  some  other  purpose  ancillary  to 
the  main  object,  drawn  into  its  dominion 
and  custody  some  thing.  That  thing  may 
be  corporeal  or  incorporeal,  a  substance,  oi: 
a  mere  right.  These  may  be  the  subject- 
matter  of  jurisdiction  in  a  pending  cause, 
which  often  proceeds  from  the  beginning  to 
the  judgment  without  the-  court^s  having 
taken  actual  dominion  of  anvthing.  But 
there  is  no  exclusive  jurisdiction  over  such 
a  matter.  The  result  may  be  a  judgment 
which  will  establish  a  right,  but  the  court 
has  not  had  any  possession.  The  pendency 
of  a  controversy  in  a  suit  in  a  state  or  Federal 
court  is  no  bar  to  a  suit  in  the  other  court 
involving  the  same  controversy,  (SUinUm  v. 
Embrey,  98  U.  S.  548,  28  L.  ed.  988,)  and  each 
will  proceed  in  its  own  course  to  a  judgment 
establishinfi;  the  right.  The  control  which 
each  court  has  over  its  own  processes  has  al- 
ways been  found  adequate  to  prevent  mischief 
from  diverse  judgments  in  the  several  juris- 
dictions. But  in  proceeding  on  its  way, 
whenever  either  court  finds  that  the  other 
has  already  taken  actual  dominion  over  some 
subject,  it  will  let  the  thing  alone,  so  Ion? 
as  that  dominion  is  retained,  and  proceed 
if  there  be  enough  material  besides  to  support 
the  exercise  of  its  jurisdiction,  and  the  pur- 
suit may  reach  fruit ;  if  not,  it  will  stop. 
There  are  many  cases  in  the  Supreme  Court 
Reports  where  this  subject  has  been  dis- 
cussed, and  these  principles  applied.  Some 
of  them  have  been  alreaay  cited.  Others  are 
Eeidritter  v.  Elizabeth  Oil- Cloth  Co,  112  U. 
S.  294,  28  L.  ed.  729 ;  Rio  Grande  R,  Co,  v. 
Vinet,  182  U.  S.  478,  83  L.  ed.  400. 

Under  the  Act  of  Congress  of  March  8, 
1887,  receivers  appointed  by  the  courts  of 
the  United  States  may  not  be  sued  without 
3eave  in  any  c^urt  having  Jurisdiction  over 
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the  subject,  l^o  court  can  Interfere  with  the 
custody  of  property  held  by  another  court 
through  a  receiver,  but  may  establish  by  its 
judgment  a  debt  against  the  reoeiversnip, 
which  must  be  recognized,  even  by  the  court 
appointing  the  receiver,  and  is  not  open  to 
revision  by  it  if  the  court  rendering  the  de- 
cision had  jurisdiction  of  the  subject-matter 
and  the  parties.  The  manner  in  which  it 
shall  be  paid,  and  tiie  adjustment  of  the 
equities  between  all  persons  having  claims 
on  the  property  and  effects  in  the  hands  of 
a  receiver,  must  be  under  the  control  of 
the  court  having  custody  through  its  receiver, 
but  this  does  not  affect  the  jurisdiction  of 
other  courts,  conclusively  to  establish  by 
judgment  the  existence  and  extent  of  a 
claim.  DiUinqham  v.  Anthony,  78  Tex.  47. 
8  L.  R.  A.  684.  It  is  a  well-established 
rule  that  when  there  is  a  fund  in  court  for 
distribution,  creditors,  or  those  entitled  to 
share  in  the  distribution,  may  come  in  by 
petition,  and  have  their  claims  adjusted  by 
the  court  administering  the  trust,  and  receive 
their  distributive  share.  Sudi  were  the 
facts  in  the  case  in  Williams  v.  Benedict,  49 
U.  8.  8  How.  107,  12  L.  ed.  1007,  and  PMe 
V.  Phipps,  55  U.  S.  14  How.  872,  14  L.  ed. 
460,  and  some  others  cited.  But  when  a  bill 
is  filed  to  foreclose  a  mortgage  the  proper 
parties  are  the  mortgagor  and  mortgagee. 
The  fund  primarily  is  applied  to  the  mort- 

fage  debt,  and  balance  to  the  mortgagor. 
.  stranger  to  the  mortgage,  in  the  absence 
of  a  statute  or  rule  of  court,  cannot  have 
himself  made  a  party  without  the  consent 
of  the  complainant.  Renfro  v.  Ooetter,  78 
Ala.  818;  Floumoy  ▼.  Harper,  81  Ala.  494; 
ffambrick  v.  Russell,  86  Ala.  199. 

Neither  do  the  complainants  in  the  case 
under  consideration  have  that  relation  to  the 
matter  or  parties  in  the  foreclosure  suit 
which  would  enable  them  to  file  a  bill  of 
review  of  the  decree  in  that  case,  and  show 
error,  apparent  on  the  record,  or  by  bill  in 
the  nature  of  a  bill  of  review,  and  snow  that 
they  were  overreached  and  def^uded  by  its 
procurement.  They  were  neither  parties  nor 
privies  to  that  proceeding,  and  have  no  title 
or  claim  of  ownership  to  the  property  con- 
veyed by  the  mortgage.  Whiting  v.  Ikink  of 
United  States,  88  U.  8.  18  Pet.  6,  10  L.  ed. 
88:  Humphreys  v.  Burleson,  72  Ala.  1,  6; 
Dunklin  v,  Harvey,  66  Ala.  181 ;  Netdin  v. 
McAfee,  64  Ala.  864;  Curry  v.  Peebles,  83 
Ala.  226 ;  I«  V.  Lee,  55  Ala.  602 ;  Opelika 
V.  Daniel,  59  Ala.  215. 

Extracts  at  length  have  been  quoted  from 
leading  cases  that  the  reasoning  and  conclu- 
sions of  the  different  courts  construing,  lim- 
iting, and  applying  the  general  principle 
stated  in  7  How.  12  L.  ed.  supra,  may  be  the 
better  understood  and  appreciated.  All  the 
authorities  recoj^nize  the  importance  of 
carefully  preserving  the  boundarv  line  be- 
tween courts  of  concurrent  jurifaiction,  in 
order  to  prevent  conflicts,  and  to  preserve  in 
harmony  their  relations  to  each  c  ther.  Har- 
mony between  the  state  and  Federal  courts  is 
the  life  of  our  complex  system  of  govern- 
ment, and  should  be  guarded  by  a  ''flaming 
sword  which  turns  every  way.**  To  prevent 
abuse  of  the  principle  and  the  sucoessfol 
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perpetration  of  injustice  or  fraud,  through 
iorms  of  law,  courts  accord  to  suitors  and 
litigants  all  necessary  latitude,  and  they  are 
not  restricted  to  any  one  form  for  the  adju- 
dication of  any  question  or  right,  provided 
only  that  sucn  adjudications  are  not  upon 
<luestions  pending  in  another  concurrent  court 
which  had  prior  jurisdiction,  and  provided 
that  its  writs  or  process  shall  not  hinder  the 
performance  of  any  lawful  mandate  of  such 
<x>ncurrent  court,  or  interfere  with  or  disturb 
the  possession  of  any  subject-matter  then  in 
fremio  legu.  Possibly  plaintiffs  might  sue 
the  Brierfleld  Coal  &  Iron  Company  in  a 
•court  of  law,  and  recover  judgment,  and 
have  execution,  as  in  the  case  of  The  Daniel 
Knine,  in  35  Fed.  Rep.  786,  supra;  or  file  a 
bill  on  the  judgment  as  in  the  Holladay  Ckue, 
187  Fed.  Rep.  8*d0,  supra;  or,  when  necessary 
to  fix  and  establish  a  lien,  they  may  proceed 
for  this  purpose  as  in  the  case  of  jBeidritter 
▼.  ElixaJbeth  OH  Cloth  Ch,^  supra;  and  in 
neither  instance  transgress  Uie  domain  of  the 
United  States  court.  Any  attempt  to  enforce 
the  judgment  or  lien  thus  established  by 
interfering  with  the  possession  or  subject- 
matter  under  the  control  of  the  concurrent 
court  would  be  nueatory.  In  accordance 
with  the  principle  aeclar^  by  Miller,  </., 
in  the  case  of  Watson  y.  Jones^  the  court 
should  grant  any  relief  authorized  by  the 
pleadings  and  proof,  which  did  not  conflict 
with  the  decree  of  the  United  States  court, 
or  disturb  the  possession  of  the  property  in 
the  hands  of  the  court,  although  the  bill 
may  ask  for  some  relief  which  perhaps  can- 
not be  granted.  It  may  be  that,  notwith- 
standing the  complainants  do  not  claim  any 
-ownership  in  the  property  conyeyed  by  the 
mortgage,  or  may  not  have  that  relationship 
to  the  foreclosure  suit,  which,  under  the 
-decisions  of  this  state  cited  above,  would 
Authorize  them  to  file  a  bill  of  review,  or 
«n  original  bill  in  the  nature  of  a  bill  of 
Teyiew,  to  correct  or  set  ^ide  the  decree 
rendered  in  the  circuit  court  of  the  United 
States  for  error  apparent*  or  for  fraud  in  its 
procurement,  under  the  liberal  system  de- 
clared in  the  case  of  KHppendorf  y,  Eyde, 
supra,  to  prevent  abuse  and  injustice,  plain- 
tiff mi;;ht  get  relief  by  filing  a  petition  as 
jmcillary  to  the  foreclosure  suit.     We  ex- 

gress  no  opinion  as  to  that  question.  We  do 
old,  however,  that  if  the  trustee  in  the  deed 
of  trust,  and  the  defendant  corporation,  the 
Brierfleld  Coal  A  Iron  Company,  and  the 
stockholders  and  directors,  with  the  knowl- 
edge and  assistance  of  the  bondholders, 
fraudulently  combined  and  colluded  together 
to  hinder,  delay,  and  defraud  the  creditors 
of  the  defendant  corporation,  and  to  carry 
out  this  fraudulent  purpose  procured  the 
certificates  mentioned  in  the  pleadings  to  be 
fraudulently  issued,  and  fraudulently  pro- 
cured the  execution  of  the  deed  of  further 
assignment,  and  that  the  bonds  secured  by  the 
trust  were  without  consideration,  and  issued 
in  violation  of  law,  of  which  the  holders 
had  notice,  and  a  decree  of  foreclosure  of 
the  deed  of  trust  was  procured  in  the  United 
States  court  for  the  same  fraudulent  purpose 
and  intent,  which  facts  seem  to  be  sub- 
stantially ayerred  In  the  bill,  and  which,  on 
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demurrer,  must  be  regarded  as  true,  the  com- 
plainants, as  creditors,  are  entitled  to  relief 
m  some  court.  We  further  hold  that  the 
jurisdiction  of  the  chancery  court  of  the  state 
of  Alabama  of  all  .these  matters  is  full  and 
complete,  and,  unless  these  questions  are 
pending  in  some  other  court  of  concurrent 
jurisdiction  in  such  way  and  manner  as 
may  be  pleaded  in  bar  to  this  suit,  the  com- 
plainants, upon  proof  of  the  averments  of 
the  bill,  are  entitled  to  every  relief  in  this 
court.  Watson  y.  Jones,  supra.  In  granting 
relief,  if  the  pleadings  and  proof  justify  iC 
the  chancery  court  wul  be  controlled  by  tiie 
limitations  and  principles  herein  declared, 
so  as  not  to  conflict  with  the  jurisdiction  of 
the  Federal  court.  We  do  not  wish  to  be 
understood  as  intimating  that  the  bill  is  in 
all  respects  without  defect  as  to  parties,  or 
that  a  proper  decree  could  be  rendered  upon 
the  pleadings  in  their  present  shape,  or  uiat 
any  decree  would  affect  the  rights  of  bond- 
holders, or  holders  of  the  certificates,  wlio 
have  not  been  made  parties  to  the  cause.  We 
simply  adjudge  the  grounds  of  demurrer  as- 
signea,'  being  against  the  bill  as  a  whole, 
are  not  well  taken,  and  should  have  been 
oyerruled. 
Boversod  and  remanded, 

Stonet  Oh,  J.,  concurring: 

In  this  case  the  chancellor  sustained  the 
demurrer  to  the  bill,  and,  no  amendment 
beine  offered,  there  was  a  decree  declaring 
the  bill  contained  no  equity  of  which  that 
court  could  entertain  jurisdiction.  From 
that  interlocutory  decree  the  present  appeal 
is  prosecuted.  The  demurrer  admittea  tho 
truth  of  eyerv  material  averment  that  it  well 
pleaded.  FmoeUen  y.  Crane,  58  Ala.  627. 
We  will  treat  the  material  averments  as  ad- 
mitted facts.  The  Brierfield  Coal  A  Iron 
Company  was  incorporated  in  1882,  with  an 
authorized  capital  stock  of  $750,000.  The 
amount  of  stock  actually  issued  and  disposed 
of  is  not  expressly  shown.  It  is  shown, 
however,  that  by  a  resolution  of  the  boara 
of  directors,  adopted  soon  after  the  organiza- 
tion, $500,000  of  the  mortgage  bonds  of  the 
company  were  issued,  having  80  years  to 
run,  bearing  6  per  cent  interest,  ana  the  in* 
terests  to  he  paid  in  semi-annual  install- 
ments. The  payment  of  the  interest  and 
principal  of  these  bonds  was  secured  by  a 
first  mortgage,  executed  and  recorded,  con- 
veying all  the  property  of  the  corporation, 
real  and  personal.  The  mortgage  created  a 
trustee,  and  clothed  him  wiw  authority  to 
execute  its  power  and  purposes.  The  bonds 
are  not  negotiable  securities,  according  to 
the  averments  of  the  bill.  This  issue  of 
$500,000  of  coupon  bonds  was  not  intended 
for  sale  in  the  market  as  bonds.  Stock  in 
the  company  to  the  amount  of  $450,000  was 
ordered  to  be  sold,  and  was  sold  at  par,  with 
the  agreement  and  understanding  that  to  every 
purchaser  of  $900  of  the  capital  stock  there 
should  be  delivered,  and  was  delivered, 
$1,000  of  the  bonds,  on  no  consideration  other 
than  the  $900  of  stock  purchased  and  prom- 
ised to  be  paid  for.  So,  when  the  stock 
should  be  paid  for  in  full,  the  subscribers, 
or  owners  of  the  shares  of  the  capital  stock. 
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would  have  received,  for  $900  paid  out,  $900 
of  the  paid-up  capital  stock  of  the  company, 
and  the  corporation's  coupon  hond  for  $1,000. 
To  what  extent  calls  were  made  for  payment 
of  this  $450,000  of  stock,  or  any  other  stock 
taken  in  the  company,  was  not  known  to  the 
complainants,  and  is  not  shown  in  the  bill 
of  Gay,  Hardie  &  Co.  It  is  averred,  how- 
ever, that  the  sum  of  $500,000  of  the  sub- 
scriptions for  stock  remains  unpaid.  These 
bonds  for  $500,000  were  subscribed  for  by 
eight  persons  in  unequal  amounts,  who  still 
claim  to  own  the  same,  or  the  great  bulk  of 
it.  The  husband  of  one  of  these  eight  is 
named  as  trustee  in  the  mortgage  given  for 
the  security  of  the  bonds.  Pursuant  to  au- 
thority and  power  expressed  in  the  said  first 
mortgage,  the  trustee,  in  July,  1887,  ob- 
tained from  the  Brierfleld  Coal  &  Iron  Com- 
pany a  further  assurance  for  the  security  of 
said  bonds,  which  described  and  conveyed 
to  him,  for  such  purpose,  all  the  real  and 
personal  property  of  every  description  owned 
bv  said  corporation.  In  less  than  a  month 
after  obtaining  this  further  assurance,  to 
wit,  in  August,  1887,  the  trustee  or  assignee 
named  in  tne  mortgage  filed  a  bill  in  the 
circuit  court  of  the  united  States,  and  made 
defendants  to  his  bill  the  said  Brierfield  Coal 
&  Iron  Company,  the  said  original  stock  and 
bondholders,  and  certain  named  creditors  of 
the  corporation.  The  bill  set  forth  the  said 
$500,000  of  bonds  as  a  debt  of  the  corpora- 
tion, and  certain  other  alleged  debts  incurred 
in  running  the  works  of  said  iron  and  coal 
company,  for  which  Peter,  the  president  of 
the  corporation,  had  rendered  himself  or  his 
property  liable.  Acccording  to  the  aver- 
ments of  that  bill,  a  oonslderable  part  of 
the  subscription  of  $450,000  of  stock  has  not 
been  collected,  and  no  excuse  is  rendered 
why  this  has  not  been  done.  The  object  of 
the  bill  was  to  have  the  effects  of  the  cor- 
poration placed  in  trust  or  in  the  hands  of 
a  receiver,  and  to  have  that  trustee  or  re- 
ceiver clothed  with  authority  to  borrow 
money,  and  to  that  end  to  issue  receiver's 
certificates  of  indebtedness.  This  for  tttc 
purpose  of  keeping  the  works  of  the  corpora- 
tion in  operation,  and  to  meet  current  ex- 
penses. There  was  no  expressed  wish  or 
prayer  to  have  the  mortgage  foreclosed,  and 
the  property  sold  at  that  time;  but  the 
averred  object  was  to  save  the  property  by 
continuing  the  works  in  operation,  and  thus 
paying  the  corporation's  debts.  The  bill 
and  its  prayer,  however,  were  so  framed  as 
that  a  foreclosure  and  sale  could  be  effected 
under  it.  The  circuit  court  of  the  United 
States  took  jurisdiction  of  the  case,  placed 
the  property  in  the  hands  of  a  trustee  or 
receiver,  and  authorized  him  to  issue  certifi- 
cates of  indebtedness,  which  were  declared 
to  be  a  first  lien  on  the  property  and  its 
earnings.  Under  this  authority  certificates 
of  indebtedness  were  issued  to  the  extent  of 
$65,000.  In  1889  the  circuit  court  of  the 
United  States  made  a  decree  in  said  cause 
foreclosing  said  mortgage  and  further  assur- 
ance, and  ordering  an  account  to  be  taken  of 
said  bonded  and  other  named  indebtedness 
of  the  corporation,  and  ordering  a  sale  of  its 
property  and  effects.     Under  this  decree  the 
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property  was  advertised  to  be  sold,  the  sale 
to  take  place  August  19,  1889.  On  that  day 
the  present  bill  was  filed  in  the  state  chan- 
cery court  by  a  nonsecured  creditor  of  the 
Brierfield  Coal  &  Iron  Company. 

The  bill  in  the  present  case,  filed  by  Qsj^ 
Hardie  &  Co.,  sets  forth  that  during  the 
years  1886  and  1887  the  said  Brierfleld  Coal 
&  Iron  Company  became  indebted  to  them 
for  goods,  wares,  and  merchandise  sold  to 
said  corporation  in  the  sum  of  near  $11,000 
of  principal  indebtedness.  It  charges  that 
saia  alleged  bonded  indebtedness  of  $500,000 
was  issued  and  incurred  in  direct  contraven- 
tion of  the  Constitution  and  statutes  of  the 
state  of  Alabama;  that  they  were  issued 
upon  no  oonsidemtion  whatever,  and  are 
fraudulent.  It  cHarges  further  that  said  suit 
by  the  trustee  to  foreclose  said  mortgage  and 
further  assurance  was  and  is,  by  reason  of 
the  legal  invalidity  of  the  bonds,  iraudulent» 
and  instituted  and  prosecuted  with  intent  to 
delay,  hinder,  and  defraud  the  creditors  of 
the  corporation,  and  that  the  corporation  ia 
insolvent.  The  bill  is  so  framed  as  that 
other  creditors  can  come  in  and  make  them- 
selves parties,  and  share  in  the  fruits  of  the 
recovery.  The  prayer  and  purpose  of  the 
bill  are  to  have  the  alleged  bonded  indebted- 
ness annulled  as  fraudulent,  and  to  have  the 
effects  of  the  corporation  applied  to  its  bona 
fide  debts.  It  will  thus  be  seen  that  before 
this  suit  was  instituted  the  circuit  court  of 
the  United  States,  by  virtue  of  the  bill  pre- 
viously filed  in  that  court  by  the  trustee,  had 
taken  jurisdiction  of  the  affairs  of  the  cor- 
poration, and,  through  a  receiver,  or  quasi 
receiver,  of  its  own  appointment,  had  t^ken 
control  and  possession  of  its  entire  effects; 
and  that  poeeession  had  not  been  relin- 
quished by  a  final  determination  of  the  suit. 
The  present  bill  makes  only  two  defend* 
ants, — the  Brierfield  Coal  &  Iron  Company, 
and  the  trustee  in  the  mortgage,  the  com- 
plainant in  the  said  suit  in  the  circuit  court 
of  the  United  States.  Each  of  these  defend- 
ants demurred  to  the  bill,  specifying  several 
flTounds  of  demurrer,  but  they  are  all  re- 
ducible to  a  single  proposition,  namely,  that 
the  circuit  court  of  the  United  States,  hav- 
ing acquired  jurisdiction  and  possession  of 
the  effects  of  the  corporation,  no  other  court 
can,  by  any  process  at  its  command,  interfere 
with  that  possession,  or  prevent  or  obstruct 
that  court  in  the  complete  administration  of 
the  effects  of  the  corporation. 

Ours  is  a  compound  government.  We  have 
a  Federal  government,  which,  for  certain 
specified  purposes,  and  to  a  certain  extent, 
makes  us  one.  The  dominating  aim  of  this 
union  of  states  had  two  main  objects :  MrU, 
in  all  our  relations,  political  and  commer- 
cial, with  other  countries,  we  are  a  unit; 
second^  in  those  matters  which  pertain  to  the 
harmony,  good  neighborhood,  and  equal  civil 
rights  of  the  citizens  of  the  several  states  out 
of  which  conflicts  and  collisions  might  arise, 
the  general  government  is  clothed  with  all 
the  power  which  the  framers  of  our  institu- 
tions deemed  necessary  to  prevent  such  con- 
flicts and  collisions.  But  the  powers  of  the 
Federal  government  are  the  creatures  of  grant. 
Each  of  the  governments.  Federal  and  state. 
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has  a  Judiciary,  a  necessary  arm  for  the  en- 
forcement of  aelegated  power  and  preserva- 
tion of  good  order.  And  in  the  administra- 
tion of  justice  controversies  may  and  do 
arise,  in  the  adjustment  of  which  the  courts 
of  the  two  governments  have  concurrent 
jurisdiction.  Here  we  approach  the  danger 
line,  and  we  should  take  our  steps  cautiousTv, 
lest  we  tread  on  forbidden  ground.  Properly 
administered,  each  tribunal  can  exercise  all 
its  rightful  jurisdiction,  and  grant  all  right- 
ful relief  to  the  suitors  before  it,  without 
abridging  the  equal  rights  of  other  equally 
meritorious  suitors  before  other  tribunals, 
having  e^ual  power.  The  difficulty  lies  in 
determining  when  or  from  what  arbiter  the 
mandate  can  be  authoritatively  uttered, 
**  Thus  far  shalt  thou  go.  ^  That  two  material 
bodies  cannot  occupy  the  same  space  at  the 
same  time,  is  an  established  law  of  physics. 
If  this  impossible  feat  be  attempted,  collis- 
ion must  be  the  result.  So,  when  one  court 
has  acquired  and  is  in  the  exercise  of  juris- 
diction over  a  subject-matter  inter  parU^,  no 
other  court  of  simply  concurrent  power  can 
take  jurisdiction  oi  that  same  subject-matter 
between  the  same  parties.  And  the  rule  is 
much  more  inflexible  when,  under  some  order 
or  process  of  its  own,  the  court  first  acquir- 
ing jurisdiction  has  obtained  possession  of 
the  res,  which  is  the  subject  of  the  suit. 
When  this  is  the  case,  the  thin^  is  in  the 
custody  of  the  court,  and,  until  disposed  of 
by  final  judgment  or  decree,  that  possession 
cannot  be  interfered  with  by  any  other  court 
of  concurrent  jurisdiction,  whether  its 
powers  be  invoked  by  a  party  to  the  first  suit 
or  by  a  stranger  to  that  litigation.  This,  it 
has  been  justly  said,  is  not  alone  a  duty  of 
comity.  It  is  an  edict  of  necessity.  Its 
nunobservance  would  lead  to  all  the  conflict 
and  confusion  so  well  expressed  by  Justice 
Grier  in  Peck  v.  Jenness,  48  U.  S.  7  How. 
612,  12  L.  ed.  841. 

The  exhaustive  opinion  of  my  Brother 
Coleman  in  this  case  has  rendered  it  not  only 
unnecessary,  but  improper,  that  I  should 
again  collate  the  authorities.  I  fully  concur 
with  him  in  his  statement  of  the  rule,  and 
the  extent  of  it.  The  reason  of  the  rule 
exists  in  the  prevention  of  collisions  between 
courts  of  concurrent  jurisdiction.  Neither 
the  reason  nor  the  rule  finds  any  field  of 
operation  when  the  proceedings  in  one  juris- 
diction  do  not  in  any  manner  interfere  with 
those  in  the  other ;  and  in  this  connection  it 
is  immaterial  whether  the  two  courts  of  con-  i 
current  jurisdiction  derive  their  powers  one 
from  the  Federal  and  the  other  from  a  state 
government,  or  both  from  the  same  govern- 
ment. The  same  rule  and  measure  of  non- 
interference apply  in  the  one  category  as  in 
the  other.  Under  the  suit  by  the  trustee  in 
the  United  States  court,  all  the  property  of 
the  Brierfield  Coal  &  Iron  Company  was 
placed  in  the  hands  of  a  trustee  or  receiver, 
to  be  administered  for  the  purposes  specified 
in  the  mortgage  and  further  assurance. 
Until  that  court  finishes  the  litigation  there 
pending,  and  relinquishes  its  possession  of 
the  property,  no  other  court  can  disturb  that 
possession,  or  interfere  with  the  untrammeled 
adjudication  of  the  issues  raised  in  tihat  suit. 
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And  the  decision  or  decree  rendered  or  to  be 
rendered  in  that  suit  will  bind  all  the  parties 
to  it,  and  their  privies,  unless  it  is  reversed 
by  a  court  having  authority  to  revise  its 
judgment.  Stout  v.  Lpe,  103  U.  S.  66,  26 
L.  ed.  428.  In  other  words,  while  the  pro* 
ceedings  in  that  court  are  in  fieri,  and  the 
corporation's  effects  are  in  the  hands  of  that 
court's  trustee  or  receiver,  no  other  court  of 
concurrent  jurisdiction,  and  no  suitor  in  such 
court,  can  disturb  or  interfere  with  such  pos- 
session, or  with  that  court's  untrammeled 
adjudication  of  the  questions  before  it.  The 
rule  has  no  greater  extent  than  this.  2  White 
&  T.  Lead.  Cas.  Eq.  pt.  2,  p.  1402. 

As  has  been  shown,  the  bill  in  the  circuit 
court  of  the  United  States  was  filed  and  is 
prosecuted  by  the  trustee  appointed  in  the 
mort^nige  and  deed  of  further  assurance  ex- 
ecuted by  the  Brierfield  Coal  &  Iron  Com- 
pany. Its  ultimate  object  was  and  Is  to 
foreclose  those  conveyances,  and  with  the 
proceeds  to  pay  the  quasi  receiver's  certifi- 
cates, and  the  f  500, 000  of  bonds  hereinbefore 
described.  Only  the  corporation,  the  holders 
of  those  bonds,  and  certain  creditors  with 
whom  some  of  those  bonds  have  been  de- 
posited as  security  for  money  borrowed,  are 
made  parties  to  that  bill.  Gay,  Hardie  & 
Co.  are  neither  made  parties,  nor  is  their 
claim  mentioned  in  the  bill.  Not  being  de- 
fendants to  that  suit,  they  cannot  be  heard 
in  defense  of  it ;  and  the  law  furnishes  them 
no  coercive  means  of  having  themselves  made 
defendants.  The  law  arms  the  complainant 
with  tiie  supreme  discretion  and  option  of 
determining  whom  he  will  make  parties  de- 
fendant to  his  bill,  and  the  only  risk  he  in- 
curs is  that,  if  he  omit  a  necessary  party,  he 
is  liable  to  suffer  in  the  decree  he  obtains. 
There  is  no  process  known  to  the  law  by 
which  a  stranger  to  the  record  can  procure 
himself  to  be  made  a  defendant.  Benfro  v. 
Ooetter,  78  Ala.  811 ;  Floumoy  v.  Harper,  81 
Ala.  494 :  Ek  parte  Printup,  87  Ala.  148. 
True,  in  the  prayer  of  the  bill  is  found  this 
clause :  **  If  any  of  the  creditors  of  said 
Brierfield  Coal  &  Iron  Company,  who  are 
not  made  parties  defendant  to  the  Dill,  or  any 
persons  holding  and  asserting  claims  against 
the  trust  estate  in  the  hands  of  orator,  desire 
to  have  their  rights  determined  in  this  honor- 
able court,  that  they  be  permitted  [to  make] 
themselves  parties  defendant  in  this  cause, 
on  filing  their  petition  therein,  setting  forth 
their  said  debts,  demands,  and  claims,  and 
that  said  matters  shall  be  heard  and  deter- 
mined in  this  cause. "  Under  the  authorities 
cited  above,  the  practice  here  invited  would 
have  been  patently  irregular,  and  we  know 
of  no  precedent  for  it.  3loreover,  it  does 
not  appear  that  Gay,  Hardie  &  Co.  had  no- 
tice of  said  offer,  or  even  of  the  filing  of  that 
bill,  in  time  to  avail  tLemselves  of  it  for  any 
practical  purpose  in  that  suit.  We  will  not 
comment  further  on  that  clause  at  this  time. 
Should  it  occur  in  the  further  progress  of 
said  suit  in  the  circuit  court  of  the  United 
States  that  the  creditors  of  the  Brierfield  Coal 
&  Iron  Company  are  notified  to  come  in,  and 

Eropound  and  prove  their  claims,  tnat  would 
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Co.  if  the  averments  of  their  Dill  be  true. 
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Under  such  notice  they  would  come  in  as 
claimants  under  that  suit,  and  not  as  defend- 
ants, armed  with  the  power  to  controvert  the 
legal  k>y^  of  the  bonds  and  mortgage.  They 
could  claim  only  in  subordination,  not  in 
antagonism,  to  the  purposes  of  that  suit. 
Thus  handicapped  tneir  claim  would  be 
subordinated  to  the  certificates  of  indebted- 
ness which  have  been  issued,  and  to  the 
$500,000  of  bonds  already  decreed  by  that 
court  to  have  a  paramount  lien  on  all  the 
property  embraced  in  the  mortgage  and 
lurther  assurance.  Gay,  Hardie  &  Co.  are 
simple  contract  creditors,  without  a  Judg- 
ment and  without  a  lien.  Their  bill  may 
be  in  part  rested  on  section  8544  of  the  Code 
of  1886,  which  is  In  the  following  language : 
A  creditor  without  a  lien  may  file  a  bill  in 
chancery  to  discover  or  to  subject  to  the 
payment  of  his  debt  any  property  which  has 
Seen  fraudulently  transferr^  or  conveyed, 
or  attempted  to  be  fraudulently  transferred 
or  conveyed,  by  his  debtor. "  See  the  many 
rulings  on  Uiat  statute  cited  in  the  note  Qio^ 
9em  y.  TrinoM^e  Furniture  Co.  (Ala.)  9 
So.  Rep.  870.  We  say  the  bill  resta  on  that 
statute  because  its  averments  tend  to  make  a 
case  therein  provided  for,  as  we  will  here- 
after show.  See  also  Montgomery  A  F,  R, 
Co.  T.  MeKeneie,  85  Ala.  546;  Lateeon  v. 
Warren,  89  Ala.  684;  Martin  v.  Carter,  90 
Ala.  96. 

The  charges  of  fraud  and  fraudulent  pur- 
poses, as  set  forth  in  the  present  bill,  may 
be  briefly  summarized  as  follows:  Firet. 
The  bonds  for  $500,000,  and  Uie  mortgage 
given  to  secure  their  payment,  were  given 
upon  no  consideration,  and  in  violation  of 
article  14,  g  6,  of  the  Constitution  of  Ala- 
bama. Fitmatrick  t.  Dispatch  Pub.  Co,  88 
Ala.  604 ;  Williami  v.  Bvuns,  87  Ala.  725,  6 
L.  R.  A.  218.  Second.  A  large  amount  of 
the  stock  subscription  to  the  corporation  re- 
mains unpaid,  and  It  is  not  shown  that  the 
corporation  has  made,  or  is  making,  any 
attempt  to  collect  it,  and  no  excuse  is  offered 
for  the  failure.  The  said  bill  in  the  circuit 
court  of  the  United  States,  as  represented  in 
the  present  bill,  admits  tills  sum  to  be  large. 
The  bill  in  this  case  charges  it  is  $600,000. 
Third.  The  said  trustee*s  bill,  if  correctly 
set  forth,  while  it  admits  this  lar^e  unpaid 
balance  of  stock  subscription,  seeKS  to  sell 
the  entire  effects  of  the  corporation  for  the 
payment  of  illegal  and  worthless  bonds,  and 
this  in  a  bill  which  has  for  its  parties  only 
those  persons  who  are  interested  in  their 
payment  and  collection.  If  the  averments 
of  the  present  bill  be  true,  (and  in  this  hear- 
ing we  must  treat  them  as  true,)  there  is 
not  only  no  adversary  interest  presented  in 
the  suit  by  the  trustee,  but,  in  me  nature  of 
things,  none  could  be  regularly  presented. 
A  judgment  thus  obtained  is  collusive,  and 
can  have  no  binding  effect  on  creditors  who 
are  not,  and  have  no  legitimate  means  of 
making  themselves,  parties.  Only  parties 
and  their  privies  in  estate  or  blood  are 
estopped  from  disputing  the  ascertained  facts 
on  which  judgments  of  courts  are  founded. 
As  to  creditors  who  are  strangers  to  the  record, 
if  fraudulent  they  are  of  no  avail.  When 
they  are  made  a  fraudulent  contrivance,  or 
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aid  in  hindering,  delaying,  or  obstructing, 
creditors  in  the  enforcement  of  their  just 
demands,  they  acquire  no  additional  force 
by  the  circumstance  that,  in  form,  they  are- 
the  solemn  judgments  of  a  court.  Nothing 
is  simpler  or  easier  of  accomplishment  than 
to  reduce  an  unfounded  or  fraudulent  claim 
to  judgment,  when  the  ostensible  antagonists' 
concur  in  the  desire  to  do  so ;  and  the  court 
or  presiding  judge,  being  ignorant  of  the 
secret  intent,  and  acting  only  on  the  case 
shown  in  the  pleadings,  is  without  knowl- 
edge of  the  purpose  intended.  He  is  thus- 
sometimes  made  the  innocent  instrument  of  a. 
most  atrocious  fraud.  Chancerv  sweeps  away 
such  contrivances  as  chaff  before  the  wind. 
1  Black,  Judgm.  ^§^598  et  eeq.;  Mich/ieU  v. 
/M,  88  U.  S.  21  Wall.  898,  22  L.  ed.  520; 
Eelava  v.  Edava,  50  Ala.  82 ;  Lee  v.  Lee,  65- 
Ala.  590 ;  Dunklin  v.  WiUon,  64  Ala.  162 ; 
Dunklin  v.  Hartey,  56  Ala.  177 ;  Humphreyi^ 
V.  Burleson,  72  Ala.  1 ;  Metropolitan  Bank 
V.  Durant,  22  N.  J.  Eq.  85,  24  N.  J.  Eq. 
556;  2  Pom.  Eq.  §§  919,  070;  1  Story,, 
Eq.  g  252a  et  sea.;  Johnson  v.  Waters,  111  U. 
S.  640,  28  L.  ed.  547 ;  Saucer  v.  Hoag,  84  U. 
8.  17  Wall.  610,  620,  21  L.  ed.  731,  786. 

As  we  have  said,  we  are  dealing  with  the- 
caae  made  by  the  averments  of  the  Dili.  Ac- 
cording to  those  averments,  the  bonds  were 
issued  without  any  consideration,  and  in 
direct  violation  of  the  Constitution  of  thia 
state.  It  is  not  shown,  nor  can  it  be  pre- 
sumed, that  the  corporate  effects  sold  under 
the  circuit  court's  decree  will  bring  a  suni 
in  excess  of  the  amount  of  the  quasi  re- 
ceiver's certificates  and  the  bonded  indebted- 
ness. If  they  do  not,  the  other  creditors  have 
nothing  to  look  to  for  payment  of  their  de- 
mands, unless  they  can  successful  It  contro> 
vert  the  legality  of  the  bonded  indebtedness. 
No  answers  have  been  filed  to  the  present 
bill,  and  we  cannot  know  what  the  aefense 
may  be.  It  would  be  worse  than  idle  for  ua 
to  speculate  about  it,  and  we  will  not  at- 
tempt it.  Let  us  charitably  hope  the  grave 
charges  made  may  prove  unfounaed.  At  this 
stage  of  the  litigation,  we  will  not  comment 
on  the  frauds  that  may  be,  and  sometimes 
are,  perpetrated  through  the  seeming  forms 
of  law.  We  have  said  that  the  chancery 
court  must  not  and  cannot  interfere  with  the 
possession  acquired  by  the  circuit  court  of 
the  United  States  until  that  court  finishes  its 
work,  and  relinouishes  its  possession.  What 
steps  can  be  taiken  in  the  chancery  court, 
while  the  conditions  remain  as  tbev  are 
shown  in  the  transcript  before  us?  It  is  cer- 
tainly true  that  no  court  will  or  can  restrain 
or  intermeddle  with  another  court  of  co-or- 
dinate jurisdiction.  It  does,  however,  often 
interfere  with  parties  who  are  conducting 
litigation   before  another  tribunal. 

It  would  seem  there  can  be  no  objection  to 
taking  testimony  to  establish  the  justness  of 
complainant's  claim,  and,  if  true  ascharged^ 
the  fraud  of  the  corporation  through  its  oflS- 
cers  in  placing  or  attemptincr  to  place  its 
effects  beyond  the  reach  of  its  bona  fide  credi- 
tors. Nor  does  it  appear  that  steps  cannot 
be  taken  to  subject  tbe  unpaid  subscriptions 
of  stock  in  the  corporation,  if  there  be  such» 
to  the  payment  of  the  demand  of  complain- 
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ants.  It  1b  not  shown  that  the  circuit  court 
of  the  United  States  has  taken  any  jurisdic- 
tion of  this  subject,  or  has  been  asked  to  do 
so.  In  the  averments  and  prayer  of  the  bill, 
if  correctly  stated,  it  rather  appears  to  have 
been  given  the  go-by.  Gl&nn  v.  Semple,  80 
Ala.  159,  60  Am.  Rep.  92,  and  authorities 
cited. 

What  recourse  complainants  can  assert 
against  the  property  of  the  corporation  itself, 
or  against  its  proceeds,  after  it  shall  have 
passed  out  of  the  possession  of  the  circuit 
court  of  the  United  States,  would  seem  to 
depend  on  the  inquiry  whether  it  passes  to 
the  bondholders  or  to  strangers  as  purchasers. 
Possibly,  in  the  one  case,  if  the  averments 
of  the  present  bill  be  true,  the  property  itself 
may  continue  subject,  while  in  the  other, 
only  the  proceeds  could  be  reached.  We 
make  these  suggestions,  without  intending 
to  commit  ourselves  absolutely  to  their  cor- 
rectness. I  concur  in  the  reversal  of  the 
chancellor's  decree. 

An  application  for  rehearinff  was  subse- 
quently filed  in  response  to  which  Stone» 
CA.  «/.,  on  behalf  of  the  court,  delivered  the 
following  opinion : 

It  is  contended  before  us  that  the  bill  in 
this  case  ought  to  have  been  dismissed,  be- 
cause of  an  error  in  the  local  jurisdiction ; 
that  is,  that  the  bill  was  filed  in  Colbert 
county,  the  residence  of  Chambers,  the  trus- 
tee, but  of  no  other  party  to  the  suit.  The 
contention  is  that  Chambers  was  a  naked 
trustee,  having  no  interest  in  anything  in- 
volved in  the  litigation,  and  that  his  resi- 
dence did  not  and  could  not  constitute  him 
a  material  defendant,  so  as  to  authorize  the 
suit  to  be  brought  in  that  county.  Code 
1886,  §  8421.  This  case  was  not  heard  in 
Colbert,  but  in  Jefferson  county.  It  was  re- 
moved to  the  latter  county  by  an  order  en- 
tered on  the  minutes  of  the  Colbert  court,  as 
follows : 

"580.  Gay,  Hardie  &  Co.  v.  Brierfleld 
Coal  &  Iron  Co.,  W.  L.  Chambers,  as 
Trustee.  By  the  consent  of  counsel  for  the 
respective  parties  in  the  above-entitled  cause 
the  same  is  removed  for  trial  from  the 
chancery  court  of  Colbert  county  to  ^e 
chancery  court  of  Jefferson  county,  and  the 
register  of  Colbert  county  is  hereby  directed 
to  transfer  to  the  chancery  court  of  Jefferson 
county  all  the  original  process  and  papers 
in  said  cause,  and  a  bill  of  his  cost  to  this 
date.  The  register  of  Colbert  county  will 
file  in  his  office  the  consent  of  counsel  and 
this  decree.  December  18th,  1889.  Thomas 
Cobbs,   Chancel  lor. " 

In  addition  to  the  forecoing,  the  following 
orders  were  made  and  filed  in  the  chancery 
court  of  Jefferson  county  after  the  cause  was 
removed  to  that  county,  and  this  without 
any  reference  being  made  to  the  irregularity 
of  filing  the  bill  in  Colbert  county,  if  that 
be  an  irregularity: 

"Gay,  Hardie  &  Co.  v.  Bricrfield  Coal  & 
Iron  Company,  et  al.  In  chancery.  Fall 
term,  1889-1890.  It  is  ordered  by  the  court 
that  this  cause  be,  and  the  same  is  hereby, 
submitted  on  demurrer  to  bill,  to  be  heard 
on  briefs.    .    .    ."    "€kiy,  Hardie  &  Co.  v. 
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The  Bricrfield  Coal  &  Iron  Co.  In  chan- 
cery. This  cause,  coming  on  to  be  heard, 
was  submitted  upon  the  demurrers  to  the 
bill,  and  was  argued  by  counsel,  and, 
being  duly  consioered,  it  is  ordered,  ad- 
judged, and  decreed  that  the  demurrers  are 
well  taken,  and  are  sustained.  Thomas 
Cobbs,  Chancellor.  Filed  and  enrolled  thia 
June  26,    1890.     Chas.  A.  Senn,  Register." 

We  considered  it  unnecessary  to  decide 
whether  or  not  the  suit  was  properly  brought 
in  Colbert  county.  If  not,  then  the  conduct 
of  the  parties  was  a  waiver  of  the  irregular- 
ity. Hair  v.  Moody,  9  Ala.  899 ;  ^frd  r. 
McDanid,  26  Ala.  582. 

We  should  do  injustice  to  the  research  of 
counsel,  if  we  did  not  pronounce  the  appli- 
cation for  a  rehearing  on  this  case  to  be  able, 
and  fully  up  to  the  merits  of  the  question 
it  discusses.  It  certainly  demonstrates  tluit, 
so  long  as  the  circuit  court  of  the  United 
States  has  oontrol  and  possession  of  Uie  prop- 
erty and  effects  of  the  bricrfield  Coal  &  Iron 
Company,  no  other  court  can  interfere  with 
that  possession,  or  hinder  it  in  any  way  in 
the  iree  consideration  and  adjudication  of 
the  questions  before  it.  And  the  judgment 
or  decree  it  may  render  will,  unless  reversed 
on  appeal,  be  determinative  of  the  rights 
involved,  as  between  the  parties  to  that  suit. 
Does  it  or  can  it  extend  any  further?  When 
that  court  pronounces  judgment,  and  relin- 
quishes possession,  it  cannot  be  affirmed  that 
anv  right  or  claim  has  become  res  Judicata, 
unless  both  the  claim  and  claimant  have  been 
before  the  court.  Such  is  the  mandate  of 
all  enlightened  jurisprudence.  2  Black, 
Judgm.  §§  500,  504 ;  1  Greenl.  £v.  §§  684, 
635. 

No  particular  claim  can  attach  to  the  fact 
that  the  suit  of  Preston  B.  Plumb,  referred 
to  in  the  present  bill  of  Gkt;^,  Hardie  &  Co., 
was  pending  in  a  court  deriving  its  powers 
from  the  government  of  the  United  States. 
The  same  doctrine  of  noninterference  will 
apply,  and  onl^  the  same,  as  if  that  suit 
had  been  pending  in  a  state  court,  wiUi  a 
limited  exception,  not  material  to  this  case. 
The  present  suit  does  not  propose  to  obstruct 
or  hinder  the  United  States  court  in  the  free 
control  of  the  property  it  has  in  its  posses- 
sion, or  in  the  untrammeled  administration 
of  justice  between  the  parties  it  has  before 
it.  It  claims,  however,  and  rightfully 
claims,  that  the  judgment  of  that  or  of  any 
other  court,  rendered  on  issue  joined  between 
the  parties  to  that  suit,  does  not  and  cannot 
determine  property  rights  against  other 
claimants  who  were  not  parties  to  that  lit- 
igation. It  founds  its  claim  on  the  funda- 
mental principle  that  judgments  bind,  and 
only  bind,  parties  to  the  suit,  and  their 
privies.  It  claims  that  if,  in  a  contention 
between  A  and  B,  the  right  be  adjudged  in 
A,  this  does  not  estop  C  from  asserting  and 
proving  that  the  paramount  title  is  in  him. 

Another  argument  in  support  of  the  main 
ground  on  which  the  equity  of  the  bill  in 
this  case  is  rested.  As  we  have  shown  in  a 
former  opinion,  taking  the  averments  of  the 
bill  lor  our  guide,  when  the  projectors  of 
the  Bricrfield  Coal  &  Iron  Company  placed 
its  stock  on  tilie  market  with  a  view  to  organ- 
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ization,  it  was  uone  with  the  a/rreement  that 
every  subscriber  who  would  purchase  and 
pay  for  the  stock  of  the  corporation  should, 
without  further  payment  or  consideration, 
receive  a  thousand -dollar  bond  of  the  com- 
pany for  every  $900  of  stock  subscribed  and 
paid  for;  and  tiie  payment  of  these  bonds 
was  to  be  secured  by  a  mortgage  on  the  entire 
property  and  effects  of  the  corporation. 
This  agreement  was  made  ^ood,  and  the 
subscribers  for  the  stock  received  not  only 
the  certificates  of  stock  they  subscribed  and 
paid  for,  but,  in  addition,  the  said  bonds 
of  the  company,  in  excess  of  the  money 
paid,  secured  by  a  first  mortgage  on  the  en- 
tire property  of  the  corporation.  Ten  dollars 
of  this  first  and  highest  secured  debt  and 
obligation  of  tJie  company  for  every  nine 
dollars  subscribed  and  paid  in.  We  have 
recently  had  occasion  to  consider  the  nature 
and  purpose  of  capital  stock  in  business 
corporations,  and  the  legislatite  policy 
which  requires  such  stock  as  a  condition  on 
which  it  grants  a  corporate  franchise.  The 
liabilities  of  corporations,  unlike  the  debts 
of  natural  persons,  impose  no  personal  debts 
on  any  one.  Only  the  corporation's  effects 
can  be  reached  for  the  satisfaction  of  its 
debts.  Hence  the  purpose  and  policy  of  re- 
quiring a  capital  stock  to  be  suoscribed  and 
paid  in.  It  is  intended  as  a  security  and 
pledge  for  the  payment  of  any  liabilities 
the  corporation  may  incur,  and  partakes 
largely  of  the  nature  of  any  other  pawn  or 
pledge  required  and  given  as  security  for 
the  fulfillment  of  a  promise.  It  is  a  pledge 
in  trust,  primarily  for  the  security  of  cred- 
itors, ana  cannot  rightfully  be  withdrawn 
until  all  debts  and  liabilities  of  the  corpo- 
ration are  paid.  Oibson  v.  Trowbridge  Fur- 
viture  Co.  (Ala.)  9  So.  Rep.  870;  Corey  v. 
Wadnxrorth  (Ala.)  11  So.  Rep.  860. 

Id  tlic  organization  of  the  Brierfield  Coal 
&  Iron  Company,  as  the  pleadings  show, 
this  policy  was  entirely  disregarded.  True, 
the  capital  stock  was  to  be  subscribed  and 

f>aid  for,  but  the  money  was  not  to  be  left 
n  safe  pledge  for  the"  security  of  persons 
that  might  become  its  creditors.  Stripped 
of  circuity,  the  money  received  for  stock 
subscriptions  was  only  borrowed  from  the 
stock  subscribers,  to  be  repaid  to  them,  not 
contingently,  but  in  any  event  that  might 
occur;  repaid,  not  as  an  ordinary  debt  of 
the  corporation,  but  as  a  preferred  and  se- 
cured debt;  preferred  and  secured  by  bonds 
and  a  first  mortgage  on  all  the  property  of 
the  corporation.  So,  if  the  averments  of  the 
bill  be  true,  the  Brierfield  Coal  &  Iron  Com- 
pany, instead  of  having  a  capital  stock  sub- 
scribed and  paid  on  call,  commenced  opera- 
tions upon  no  capital  stock  of  its  own,  either 
in  possession,  or  in  prospect,  but  on  borrowed 
money,  secured  to  be  repaid  with  a  premium 
by  a  first  mortgage  on  all  its  effects,  present 
and  prospective,  with  nothing  in  pledge  for 
other  debts  it  might  incur  ana  without  other 
security  for  the  payment  of  such  debts,  ex- 
cept a  possible  surplus  of  assets,  left  after 
repaying  the  borrowed  capital  stock.  In 
this  way  it  went  through  the  form  of  organ- 
izing and  exercising  its  corporate  powers. 
Instead  of  requiring  a  capital  stock  to  be 
16  L.  R.  A. 


paid  in  and  administered  as  a  security  for 
creditors,  it  practically  dispensed  with  it 
altogether.  Instead  of  holding  the  capital 
stock  as  a  trust  fund  primarily  for  the  ben- 
efit of  creditors,  ana  secondarily  for  the 
stockholders,  it  reversed  this  natural  order 
of  things,  transformed  the  stockholders  into 
creditors,  and  made  them  a  preferred  class, 
with  a  prior,  paramount  mortgage  lien  over 
all  other  creditors  who  may  have  trusted  or 
may  trust  the  corporation.  So  then  we  have 
the  case  of  an  incipient  corporation  issuing 
$500,000  of  its  bonds  upon  no  consideration, 
and  secured  by  a  first  mortgage,  as  shown  in 
our  first  opinion,  or,  as  we  have  attempted 
to  set  forth  above,  a  simple  act  of  borrowing 
from  so-called  **  stockholders"  the  entire 
capital  stock  on  which  it  proposed  to  do 
business,  secured  to  be  repaid  in  preference 
to  all  other  liabilities  by  a  first  .mortgage 
on  all  the  property  of  the  corporation,  if 
the  bill  of  Gay,  Hardie  &  Co.  truly  repre- 
sents the  facts,  can  further  comment  be  nee* 
essary? 

T^  appUeaUon  for  a  rehearing  must  be  de* 
nied. 


Wiley  E.  CROCKER,  A^jpt., 

V. 

B.  F.  SMITH  etai. 


(. 
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The  ineliuion  of  alter^acqnired  prop. 
erty  in  »d  Instrameiit  of  eonvesr&iieo 

and  the  reservation  of  all  the  property  for  the 
pa^rment  of  the  grantor's  debts  wiU  compel  Its 
oonstraction  as  a  will  rather  than  as  a  deed  when 
Its  character  must  be  determined  from  its  face, 
especially  if  it  provides  that  it  shall  not  take 
absolute  effeot  until  the  grantor's  death. 

(November  Zi,  18BU 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Pike  County  in  fa- 
vor of  plaintiff  in  an  action  brought  to  recover 
an  interest  in  certain  real  estate.    Hevereed. 

The  riffhts  of  the  parties  depended  upon 
whether  the  following  instrument  was  a  deed 
or  a  will: 

"  State  of  Alabama,  ) 
•*  Pike  County.  } 

'*  Enow  all  men  by  those  presents,  that  I. 
David  Fleming  of  the  County  of  Pike  and 
State  of  Alabama,  being  moved  and  influenced 
as  I  have  uniformly  been,  from  the  natural 
love  and  affection  which  I  have  and  bear  for 
and  toward  my  beloved  wife  Sarah  Ann  Flem- 
ing, being  able  to  provide  well  for  her  in  after 
life,  as  well  as  for  her  present  comfort,  that 
she  may  have  and  enjoy  a  permanent  and  sub- 
stantial estate  and  property,  and  from  the 
further  consideration  of  one  dollar,  and  further, 
that  my  said  wife  has  aided  me  in  the  accumu- 
latioD  of  the  estate  I  am  possessed  of,  I  hereby 
give,  convey,  and  confirm  unto  my  said  wife 

NOTB.— This  case  is  reported  as  another  of  the 
many  instances  of  the  expression  of  testamentary 
Intention  in  language  ordinarily  appropriate  to 
deeds  rather  than  to  wills. 

For  another  daas  of  informal  wills— letters,- 
fwte  to  Re  Richardson  (Gal.)  16  L.  B.  A.  68S. 
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and  ber  heirs  fai  absolute  ligbt,  all  my  entire 
estate,  real  and  personal,  lands,  negroes,  stock, 
aod  all  manner  of  property  I  now  or  may  here- 
after own,  except  a  nej^o  girl  named  Eliza- 
beth, aged  four  years,  which  girl  I  give,convey, 
and  confirm  unto  my  sister-in-iaw,  Margaret 
8.  Carr,  wife  of  Calvin  Carr,  of  said  county, 
reserving  a  lifetime  estate  and  enjoyment  of 
said  property  to  myself,  and  for  the  payment 
of  all  my  Just  debts.  This  deed  of  gift  to  take 
effect  absolutely  at  my  death,  and  to  be  valid 
and  conclusive. 

"In  testimony  whereof,  I,  the  said  David 
Fleming,  have  hereunto  set  my  hand  and  seal. 
Signed,  sealed,  and  delivered  this  17th  of  Sept 
1867. 

"  In  the  presence  of 

"Gappa  T.  Yelyerton, 
••J.  A.  Whaley. 

"David  Fleming." 

The  further  facts  are  stated  in  the  opinion. 

Mr,  Alex.  T.  London,  for  appellant: 

If  it  was  intended  to  pass  a  present  interest 
and  has  the  other  requisites  essential  to  its 
operation  as  a  deed,  it  will  in  law  be  so  re- 
garded; while,  on  the  contrary,  if  the  interest 
was  entirely  posthumous,  then  it  is  a  will  if 
properly  executed  as  such. 

Blmwre  v.  Miutin,  28  Als.  »09;  Adams  v. 
Broughtan,  18  Ala.  781;  GMing  v.  Qolding, 
iA  AJa.  122;  Jordan  y.  Jordan,  65  Ala.  801; 
Trawiek  v.  DavU,  85  Ala.  842. 

If  a  papei  cannot  have  operation  as  a  deed, 
bat  may  as  a  will,  then  in  doubtful  cases  we 
should  pronounce  it  a  will  ut  res  magia  valeat. 

Sharp  y.  Ball,  86  Ala.  110;  Eyle  v.  Pordue, 
97  Ala.  428. 

This  instrument  could  not  be  effectual  as  a 
deed  to  convey  property  that  he  might  there- 
after own. 

Deylin,  Deeds,  g  M6;  TiUoUon  y.  I>oe,  5 
Ala.  418,  89  Am.  Dec.  880;  Jamaiea  Pond 
Aqueduct  Corp,  y.  Chandler,  9  Allen,  169. 

Messrs.  W.  L.  Parks  and  John  OMublo, 
8r.,  also  for  appellant. 

Mr,  P.  O.  Hihrper  for  appellees. 

Clopton,  J,,  deliyered  the  opinion  of  the 
court: 

The  parties  having  agreed  in  the  circuit 
court  that  if  the  instrument  executed  by  David 
Fleming,  September  17, 1887,  is  construed  to 
be  a  deed.  Judgment  should  be  rendered  for 
plaintiffs;  and  u  a  will,  for  defendant;  and, 
this  being  the  only  question  on  which  any  rul- 
ing was  asked  or  made  by  the  court,  the  judg- 
ment on  this  appeal  must  also  depend  on  the 
interpretation  of  the  instrument.  The  gener- 
al characteristics  which  distinguish  deeds  from 
wills  have  been  repeatedly  declared,  yet  no 
definite  uniform  test  has  been  stated  by  which 
to  determine  the  character  and  operation  of 
each  particular  instrument,  and  none  can  well 
be.  The  intention  of  the  maker  is  the  ultimate 
object  of  inquiry,— whether  it  was  intended  to 
be  ambulatory  and  revocable,  or  to  create 
Tights  and  interests  at  the  time  of  execution 
which  are  irreyocable.  If  the  instrument  can- 
not be  revoked,  defeated,  or  impaired  by  the 
act  of  the  grantor,  it  is  a  deed ;  but  if  the  estate, 
title,  or  interest  is  dependent  on  the  death  of 
the  testator,  if  in  him  resides  the  unqualified 
power  of  revocation, ^it  is  a  will.  Jordan  v. 
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Jordan,  65  Ala.  806.  Ordinarily  the  intention 
is  to  be  collected  from  the  terms  of  the  instru- 
ment, considered  in  the  light  of  the  surround- 
ing circumstances;  but,  there  being  no  proof 
of  the  circumstances  under  which  the  instru- 
ment was  executed,  consideration  is  necessari- 
ly limited  to  the  operation  of  its  terms.  The 
purpose  and  oonsiaeration  are  expressed  as  fol- 
lows: "Beinff  moyed  and  influenced,  ss  I 
have  tmiformly  been,  from  the  natural  loye 
and  affection  which  I  haye  and  bear  for  and 
towards  my  beloved  wife,  Sarah  Ann  Fleming, 
being  able  to  provide  well  for  her  in  after  life, 
as  well  as  for  her  present  comfort,  and  that  she 
may  have  and  enjoy  a  permanent  and  substan- 
tial estate  and  property,  and  from  the  further 
consideration  of  one  dollar,  and,  further,  that 
ni^  said  wife  has  aided  me  in  the  accumulation 
oi:  the  estate  I  am  possessed  of ; "  followed  by 
these  words  of  conveyance:  **  I  hereby  giye. 
convey,  and  conflrm  unto  my  said  wife,  and 
her  heirs  in  absolute  right,  all  my  entire  estate, 
real  and  personal,  lands,  negroes,  stock,  and 
all  manner  of  property  which  I  now,  or  may 
hereafter,  own."  excepting  a  negro  girl,  which 
was  given  to  his  sister-in-law.  The  instru- 
ment was  sufSciently  executed  to  operate  as  a 
deed  or  will,  and  has  appended  a  certificate  of 
proof  of  execution  and  of  registration.  It  has 
been  said  that  these  facts  raise  the  presumption 
of  delivery,  and  are  persuasive  to  show  that 
the  maker  regarded  the  instrument  as  a  deed 
but  they  bear  little,  if  any,  significance,  in  the 
absence  of  proof  that  the  instrument  was  de- 
livered or  recorded  in  the  lifetime  of  the  donor. 
The  fact  that  it  is  designated  on  its  face  as  a 
deed  of  gift  is  ordinarily  regarded  of  little  mo- 
ment; though  it  may  become  of  more  or  less 
importance  when,  upon  a  comparison  of  the 
terms  of  the  instrument,  and  consideration  of 
the  bearing  of  each  on  the  others,  the  meaning 
is  ambiguous,  and  the  mind  is  left  in  doubt  as 
to  the  intention  of  the  makers.  Though  the 
instrument  may  be  in  the  form  of  a  deed  of 
gift,  and  designated  as  such.  It  is  a  will;  if  its 
purpose  be  testamentary,  it  cannot  operate 
during  life,  and  is  only  consummated  by  death. 
Dunn  v.  Bank  of  MohOe,  2  Ahi.  162.  WbUe 
the  passing  of  present  and  immediate  ri^ht  of 
possession  and  enjoyment  is  not  essential  to 
constitute  the  instrument  a  deed,  and  the  res- 
ervation of  the  use  and  enjoyment  of  the  prop- 
erty to  the  grantor  during  his  life  does  not,  of 
itself,  make  it  a  will,  yet  if  it  has  not  present 
effect  in  fixing  the  terms  of  such  future  enjoy- 
ment, and  requires  the  death  of  the  alleged 
testator  for  its  consummation, — when  the  in- 
terest and  enjoyment  are  posthumous, — ^it  is  a 
wUI,  if  properly  executed  as  such.  Trawiek 
v.  Datis,  86  Ala.  842;  Qriifith  y.  Marsh,  86 
Ala  802;  Sharp  y.  HdU,  86  Ala.  110;  Elmore 
y.  Mustin,  28  Ala.  800.  By  reference  to  the 
instrument,  it  will  be  observed  that  the  right 
or  interest  which  it  purports  to  pass  is  not  only 
of  all  the  property,  real  and  ptersoual,  which 
the  maker  then  owned,  but  also  of  all  that  he 
might  thereafter  own.  It  is  manifest,  in  the 
ab^nce  of  covenants  of  warranty,  it  is  inef- 
fectual to  conyey  property  thereafter  acquired. 
As  to  such  property,  it  can  have  no  operation 
as  a  deed,  but  may  as  a  will  In  doubtful 
cases,  the  instrument  will  be  pronounced  a  will 
when  it  cannot  have  operation  as  a  deed,  but 
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mar  as  a  will.  8?iarp  ▼.  Hall,  sttpra.  The 
inclusion  of  after- acquired  property  seems  to 
indicate  an  intent  that  the  instrument  should 
not  pass  any  present  right  or  interest  Also 
the  last  clause  reads  as  follows:  '*  Reserving 
a  lifetime  estate  and  enjoyment  of  said  prop- 
erty to  myself,  and  for  the  payment  of  my  just 
debts.  This  deed  of  nft  to  take  effect  abso- 
lutely at  my  death,  and  to  be  valid  and  conclu- 
sive. The  reservation  is  not  only  of  a  life- 
time estate  and  enjoyment,  but  also  of  all  the 
property  for  the  payment  of  his  just  debts. 
All  the  property  is  made  subject  to  the  pay- 
ment of  debts  thereafter  contracted,  and  only 
00  much  of  the  estate  as  remains  after  the  deato 
of  the  donor,  and  the  payment  of  bis  debts, 
can  pass  by  the  terms  of  the  instrument, — tan- 
tamount to  a  general  power  of  disposition. 
Furthermore,  it  expressly  provided  that  it  shall 
not  take  absolute  effect  until  his  death,  at  which 
time  it  is  to  be  valid  and  conclusive.  When 
there  is  a  reservation  of  a  general  power  of  rev- 


ocation or  disposition,  and  a  provision  that 
the  instrument  shall  not  be  in  force  or  take  ef- 
fect until  the  death  of  the  maker,  it  is  in  its 
nature  ambulatory  and  revocable.  "When 
there  is  a  general  reservation,  or  something  like 
a  reservation,  of  the  maker's  ri^ht  to  deal  with 
the  property  as  his  own,  notwithstanding  the 
instrument,  and  no  conclusive  effect  can  be 
ffiven  to  it  until  the  death  of  the  maker,  the 
law  regards  the  instrument  as  testamentary." 
OiUham  v.  MuHin,  42  Ala.  866.  The  reservsr 
tion  of  the  property  for  the  payment  of  hia 
debts,  and  the  provision  as  to  the  time  when  it 
should  take  effect,  seems  to  have  been  incor- 
porated for  the  purxMMe  of  limiting  or  qualify- 
ing what  might  otherwise  be  the  legal  operation 
of  the  preening  words,  "give,  convey,  and 
confirm  in  absolute  right."  Applying  the 
foregoing  principles  and  tests,  we  are  forced 
to  pronounce  the  instrument  to  be  a  will. 

Meteraed,  and  judgment  rendered  for  defend- 
ant 
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1«  Aminor^amarriitgeTalidiiitlittatate 
where  It  la  iiia.de  la  mot  invalid  in  the 
atate  of  hia  reaidence  because  of  the  fact 
that  he  went  out  of  the  state  to  be  married  for 
the  sole  purpose  of  evadiag  a  statutory  provision 
requiring  bis  fatber^s  consent ;  at  least  it  Is  not  if 
the  laws  of  his  domloil  do  not  so  declare  it. 

8«  An  inftuit  huaband  la  entitled  to  hia 
own  ^wtLgem  bo  far  as  they  are  necessary  for  his 
own  support  and  that  of  his  wife  and  children, 
even  If  he  married  without  his  father*8  consent. 

(June  Zi,  180S.) 


EXCEPTIONS  by  defendant  to  rulings  of 
the  Superior  Cotirt  for  Middlesex  County 
made  during  the  trial  of  a  prosecution  against 
him  for  nonsupport  of  his  wife  which  resulted 
in  his  conviction,     (herruled. 

Defendant  was  under  twenty -one  years  of 
age  at  the  time  of  the  swearing  out  of  the 
complaint.  He  was  nineteen  at  the  time  of 
his  marriage.  The  marriage  was  solemnized 
in  Maine  whither  defendant  and  his  prospect- 
ive wife  had  repaired  for  the  sole  purpose 
of  evading  that  provision  of  Massachusetts 
law  which  requires  the  written  consent  of  a 
minor's  father  to  his  marriase.  Such  consent 
was  never  given  and  defenaant's  father  had 
always  claimed  and  taken  defendant's  wages. 
The  defendant,  after  his  marriage,  lived  with 
his  wife  for  six  weeks  at  the  home  of  his  par- 
ents, in  Somcrville.  The  father  was  in  poor 
health  and  needed  his  son's  wages  for  his 


NOTK—Hoto  far  marriOQe  of  infant  worku  hU  eman- 
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8o  far  as  the  right  of  the  parent  to  the  aervices 
and  earnings  of  his  minor  child  is  concerned,  mar- 
riage of  a  male  of  Itself  works  a  legal  emancipa- 
tion and  entitles  him  to  the  proceeds  of  his  labor. 
Independent  of  any  act  on  the  part  of  his  father. 
Dick  v.  GrisBOO,  Fieem.  Ch.  434. 

The  legal  marriage  of  a  daughter,  although  with- 
out  the  father*8  consent,  works  her  emancipation. 
Aldrich  v.  Bennett,  68  N.  H.  415,  56  Am.  Bep.  620. 

The  legal  marriage  of  a  female  after  attaining 
the  statutory  age  of  lawful  wedlock  discharges  her 
from  all  further  duties  to  pei-f orm  eervice  for  her 
parents.  Hervey  v.  Moeeley,  7  Gray,  479,  66  Am. 
Dec.  616. 

And  In  Bngland  It  seems  there  can  be  no  emanci- 
pation unless  by  marriage.  Bex  v.  Wilmington,  6 
Bam.  &  Aid.  625. 

It  has  been  held,  however,  that  a  minor  son  is  not 
emancipated  by  a  marriage  without  the  consent 
and  contrary  to  the  directions  of  his  father.  White 
V.  Henry,  24  Me.  581. 

AIho  that  where  the  minor  goes  to  another  state 
and  is  married  without  the  consent  of  his  tutor, 
and  in  violation  of  the  law  of  his  domlcil,  be  does 
not  become  emancipated.   The  statute  providing 
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that  marriage  shall  work  an  emancipation  refera 
to  a  marriage  authorised  by  law.  Malllefer  v. 
Saillot,  4  La.  Ann.  875. 

And  this  applies  to  a  female  as  well  as  to  a  male» 
Babln  V.  Le  Blanc,  12  La.  Ann.  307. 

Although  consent  may  be  implied  from  oircum- 
stances.    Bucksport  v.  Bockland,  66  Me.  22. 

Hence  after  such  marriage  the  tutor  of  the  minor 
cannot  be  held  liable  for  affording  shelter  and  pro- 
tection to  his  ward.  A  man  who  marries  a  minor 
in  fraud  of  the  law  of  her  domlcil  acquires  no  right 
over  her  estate,  and  perhaps  none  over  her  person,, 
except  so  far  as  yielded  to  him  (Clement  v.  Wafer,. 
22  La.  Ann.  509);  although  in  general  marriage 
defeats  the  rights  of  a  guardian  appointed  by  the 
court  (Porch  v.  Fries,  18  N.  J.  Bq.  204) ;  for  the  hus- 
band Is  entitled  to  the  guardianship  of  his  Infant 
wife.  KetUetas  v.  Gardner,  1  PaigB,  48S,  2  L.  ed. 
785. 

The  parents  have  no  authority  to  compel  the 
daughter  to  leave  her  husband.  Holts  v.  Diok,  49 
Ohio  St.  23, 51  Am.  Bep.  791. 

A  minor  cannot  mamtaln  an  action  against  her 
parent  for  wronerful  conttnement  in  an  Insane 
asylum  where  the  relation  of  parent  and  child  has 
been  resumed  between  them  after  the  aeparatioik 
of  the  minor  from  the  man  to  whom  She  had  beeo 


See  also  34  L.  R.  A.  773;  39  L.  R.  A.  539;  42  L.  R.  A.  343;  46  L.  R.  A.  440. 


1892. 


COMMOKWSALTH  OF  MAB8AGHUBBTTB  ▼.  GrAHAK. 


579 


own  support  and  the  support  of  other  mem- 
bers of  his  family.  The  defendant  had  no 
Property  other  than  said  wages,  and  his  wife 
ad  no  separate  property,  and  was  unable  to 
work,  at  the  time  of  the  making  of  the  com- 
plaint. The  father  testified  that  he  allowed 
ihc  son  to  retain  &om  his  earnings  from  one 
to  four  dollars  a  week  for  the  first  six  months 
i^ter  his  marriage.  At  the  time  of  the  com- 
plaint the  defendant's  wife  was  quick  with 
child ;  and  since  February,  1891,  to  the  date 
of  the  complaint,  he  has  made  no  provision 
whatever  for  her  support.  This  period  was 
after  he  was  allowed  from  one  to  four  dollars, 
asjpreviously  stated. 

The  defendant  requested  the  court  to  Tule< 

Mnt.  "  A  father  is  legally  entitled  to  the 
wages  of  his  minor  son,  and  his  marriage 
witliout  the  consent  of  his  father  does  not  of 
itself  work  his  emancipation,  and  entitle  him 
to  his  earnings.  If  iha  defendant's  father 
claimed  and  took  his  wa^es,  and  thereby 
deprived  the  defendant  of  tne  means  of  sup- 
porting his  wife,  he  cannot  be  convicted." 

Second,  **  A  marriage  in  another  state,  in 
violation  of  the  laws  of  this  state,  will  not 
have  the  effect  to  emancipate  here  the  minor 
party  to  such  marriage." 

The  court  refused  so  to  rule,  but  did  in- 
Btmct  the  jury  that  the  marriage  in  Maine 
without  the  father's  consent  was  valid  in  this 
commonwealth,  and  imposed  upon  the  de- 
fendant all  the  duties  and  responsibilities 
of  the  marital  relation ;  that  his  wife  would 
be  entitled  to  receive  support  from  him ;  that 
the  defendant  would  be  entitled  as  of  right 
to  such  portion  of  his  wages  as  to  enable  him 
to  support  his  wife ;  that  the  father  could 
only  claim  the  rest ;  and  that  it  was  for  the 
iury  to  say  whether  the  defendant  had  any 
income,  and  if  so  whether  his  neglect  to  sup- 
port his  wife  was,  upon  all  Uie  evidence, 
unreasonable. 

Messrs,  Joseph  Cumming^s  and  R.  O. 
Fairbanks*  for  defendant: 

At  common  law,  a  husband  is  not  liable 
criminally  for  the  nonsupport  of  his  wife. 

Bit  parte  Jackson^  45  Ark.  168. 


This  is  a  penal  statute  in  derogation  of  the 
common  law,  and  must  be  construed  strictly. 

The  marriage  was  solemnized  in  Maine,  in 
violation  of  Pub.  Stat.,  chaps.  145,  146;  never- 
theless it  is  binding  upon  the  parties  to  the 
contract. 

Medway  v.  Needham,  16  Mass.  159.  8  Am. 
Dec.  131;  Hiram  v.  Pierce,  45  Me.  867,  71 
Am.  Dec.  555;  Barton  v.  Bervey,  1  Gray,  119. 

It  is  not  contended  that  the  marriage  is 
illegal,  but  that  the  father  cannot,  without  his 
consent,  be  deprived  of  his  right  to  his  son's 
wages.  The  marriage  took  place  without  the 
knowledge  or  consent  of  the  father,  who  has 
always  claimed  and  taken  bis  son's  wages. 

A  marriage  in  one  state  in  violation  of  the 
laws  of  another  will  not  have  the  effect  to 
emancipate  the  party  to  such  marriage  in  the 
latter  state. 

Babin  v.  Le  Blane,  12  La.  Ann.  867,  affirm- 
ing MaUlefer  v.  Saillot,  4  La.  ^nn.  875.  See 
also  Clement  v.  Wafer,  12  La.  Ann.  599. 

A  father  is  legally  entitled  to  the  wages  of 
his  minor  son,  and  his  marriage  without  the 
consent  of  his  father  does  not  of  itself  work 
bis  emancipation  and  entitle  him  to  his  earn- 
ings. 

Benton  v.  Bemington,  2  Mass.  118;  Taunton 
V.  Plymouth,  15  Mass.  204;  White  v.  Henry, 
24  Me.  531 ;  Buckeport  v.  Rockland,  56  Me.  22. 

Eraoncipation  will  not  be  presumed,  but 
must  be  proved. 

Sumner  v.  Sthee,  8  Me.  22d;!LotoeU  ▼.  New- 
port, 66  Me.  78. 

The  law  of  England  does  in  some  cases 
privilege  an  infant  under  the  age  of  twenty- 
one  as  to  common  misdemeanors,  so  as  to 
escape  fine,  imprisonment,  and  the  like;  and 
particularly  in  cases  of  omission,  as  not  repair- 
mg  a  bridge  or  a  highway,  and  other  similar 
offenses;  for,  not  ha^nff  the  command  of  his 
fortune  till  twenty-one,  ne  wants  the  capacity 
to  do  those  things  which  the  law  requires. 

4  Bl.  Com.  22,  where  is  cited  1  Hale,  P.  G. 
20-22. 

The  plea  of  infancy,  when  Justified  by  the 
facts,  is  honorable  and  proper,  and  is  not  dis- 
couraged by  the  courts. 


married.  Hewlett  v.  George,  18  L.  R  A.  68S,  88 
]f  188.708. 

The  question  has  frequently  arisen  in  connectiou 
with  the  determination  of  pauper  settlements. 

In  Taunton  v.  Plymouth,  16  Mass.  208,  the  court 
said  the  marriagre  niay  have  removed  the  pauper 
from  the  oontrol  of  his  father,  and  perhaps  have 
given  him  a  right  to  apply  all  his  earnings  to  the 
support  of  his  family;  but  It  did  not  give  him  the 
capacity  to  moke  binding  contract8  beyond  other 
Infants,  or  any  political  or  municipal  rights  which 
do  not  belong  by  law  to  other  minors;  and  it  held 
that  he  could  not  acquire  a  new  eettlement  of  his 
Own. 

But  it  had  formerly  been  held  in  that  state  that 
the  marriage  of  a  female  infant  prevents  her 
taking  the  settlement  afterwards  acquired  by  her 
parents.   Cbarlestown  v.  Boston,  13  Mass.  4ffO, 

And  in  Vermont  it  was  decided  that  marriage  of 
a  male  emancipates  him  within  the  provisions  of 
the  pauper  law  providing  for  the  warning  out  of  a 
town  of  persons  coming  thereto,  to  prevent  their 
acquiring  a  settlement  therein.  Sherburne  v.  Hart- 
land,  37  y t.  629.  See  also  Bradford  v.  Lunenburgb, 
5  Vt.  480;  Northfleld  v.  J3rookfleld,  50  Yt.  62. 
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Marriage  is  recognized  as  an  act  which  wOl  per- 
mit a  minor  to  gain  a  settlement  apart  from  his 
father,  in  Rex  v.  Witton,  8  T.  R.  866:  Reg.  v.  Sel- 
bome,  2  EL  &  EL  276;  and  Bozrah  v.  Stonington,  4 
Gonn.  878. 

Outside  of  his  relation  to  his  parents,  a  mlnor\i 
marriage  seems  to  have  little  effect. 

The  dlsabUItles  of  Infancy  remain.  Bool  v.  Mix, 
17  Wend.  119. 

An  infant  feme  covert  cannot  execute  a  deed  even 
in  the  statutory  form.  Sanford  v.  McClean,  8 
Paige,  117, 8  L.  ed.  80. 

Marriage  does  not  Increase  the  mlnor^s  power 
over  his  real  estate.  Porch  v.  Fries,  18  N.  J.  £q. 
204. 

Under  the  Louisiana  Code  a  minor  emancipated 
by  marriage  may  dispose  of  her  personal  but  not  of 
her  real  estate.  Grigsby  v.  Louisiana  Bank,  8  La. 
492. 

After  an  Interesting  discuaaion  of  the  Spanish 
Law  of  Emancipation  by  marriage,  the  court  in 
Burr  V.  Wilson,  18  Tex.  867,  concludes  that  the 
privilege  of  pleading  infancy  to  a  suit  on  a  note 
was  not  removed.  H.  P.  F. 
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Delaftdd  ▼.  Tanner,  5  Taunt.  806, 1  Eng.  C. 
L.  Rep.  486. 

Mr.  Charles  N.  Harris,  Aut.  AttyOen,, 
for  the  Commonwealth: 

The  marriage  of  a  minor  gives  him  a  right, 
as  against  bis  father,  to  apply  all  his^earniogs 
to  the  support  of  his  wife. 

TaunUm  v.  Pfymouth,  16  Mass.  208:  Datis 
▼.  CaldioeU,  13  Cusb.  512;  Sherburne  v.  Hart- 
land,  87  Yt.  528:  Aldnch  v.  Bennett,  68  N.  H. 
415.  56  Am.  Rep.  529;  Burr  v.  WOeon,  18 
Tex.  867. 

The  marriage  was  valid  in  this  Common- 
wealth. The  defendant  was  nineteen  years  of 
age,  and  although  the  age  of  his  wife  does  not 
appear,  yet  it  not  being  shown  that  the  parties 
separated  during  their  nonage,  that  question  is 
not  open. 

Barton  y.  Eervey,  1  Gray,  119;  Pub.  Stat, 
chap.  145,  §  8. 

The  fact  that  the  marriage  was  solemnized 
in  another  state  by  residents  of  this  state,  for 
the  purpose  of  evading  a  provision  of  law  not 
contained  in  the  first  five  sections  of  Pub. 
Stat.,  chap.  145  (Pub.  Stat.  chap.  145,  §  10) 
does  not  render  the  marriage  invalid  under  the 
laws  of  this  commonwealth. 

Fieldt  Oh.  J.,  delivered  the  opinion  of 
the  court : 

The  exceptions  recite  that  the  "defendant 
was  nineteen  at  the  time  of  his  marriiu^e  and 
twentv  when  the  complaint  was  made.  ^  The 
age  of  the  wife  nowhere  appears,  but  it  was 
not  contended  that  she  was  under  the  age  of 
consent.  If  the  marriage  had  been  sol- 
emnized within  the  commonwealth,  it  would 
have  been  valid.  Pub.  Stat.  chap.  145,  % 
6 ;  Barton  v.  Herwy,  1  Gray,  119.  It  is  not 
contended  that  the  marriage  was  void  by  the 
laws  of  Maine,  but  we  cannot  take  judicial 
notice  of  the  statutes  of  Maine ;  and  the  com- 
mon law  of  that  state  must  be  presumed,  in 
the  absence  of  evidence,  to  be  the  same  as  the 
common  law  of  Massachusetts.  See  Hiram 
V.  Bierce,  45  Me.  867,  71  Am.  Dec.  555. 
Section  10,  chap.  145,  Pub.  Stat.,  was  in- 
tended to  define  tiie  cases  in  which  a  marriage 
should  be  deemed  void  which  was  solenmized 
in  another  state  by  persons  resident  in  this 
commonwealth,  who  went  into  the  other  state 
for  the  purpose  of  having  the  marriage  sol- 
enmized  there,  and  afterwards  returned  to  and 
resided  in  this  commonwealth  ;  but  the  pres- 
ent case  is  not  within  this  section.  The  gen- 
eral rule  of  law  is  that  marriage  contracted 
elsewhere,  if  valid  where  it  is  contracted, 
is  held  valid  here,  although  the  parties  in- 
tended to  evade  our  laws,  unless  we  statutes 
declare  such  a  marriage  void,  or  the  marriage 
is  one  deemed  **  contrary  to  the  law  of  nature, 
as  generally  recognized  in  Christian  coun- 
tries. "*  Com.  V.  Lane,  118  Mass.  458,  18 
Am.  Rep.  509 ;  SuXUm  v.  Warren,  10  Met. 
451 ;  Oom,  v.  Hunt,  4  Cush.  49.  The  con- 
sequences of  this  marriage  must  be  the  same 
as  if  it  had  been  solenmized  in  this 
commonwealth;  and  the  presiding  justice, 
therefore,  correctly  ruled  that  this  marriage 
"imposed  upon  the  defendant  all  the  duties 
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and   responsibilities   of   the   marital   rela- 
tion. " 

The  real  question  is  whether,  when  a 
minor  son  marries  without  the  consent  of 
his  father,  and  the  father  never  consents  to 
it,  and  needs  the  son*s  wages  for  his  support 
and  the  support  of  his  family,  the  father  is 
entitled  to  the  son*s  wages  during  minority 
in  preference  to  the  wife,  who  also  ne^s  tho 
wages  for  her  support.  The  ruling  was  that 
the  **wife  woula  be  entitled  as  of  right  to 
receive  support  from**  her  husband,  and  that 
he  **  would  be  entitled  as  of  right  to  such 
portion  of  his  wagea  as  to  enable  him  to 
support  his  wife ;  that  the  father  could  only 
olaim  the  rest."  It  seems  to  be  settled  that 
the  marriage  of  a  minor  son,  with  the  con- 
sent of  his  father,  works  an  emancipation ; 
and  is  not  clear  that  the  marriage  of  a  minor 
son  without  his  father's  consent  does  not  have 
the  same  effect,  although  the  decision  in 
White  V.  Henry,  24  Me.  581,  is  contra.  It 
has  been  said  that  ^the  husband  becomes  the 
head  of  a  new  family.  His  new  relations  to 
his  wife  and  children  create  obligations  and 
duties  which  require  him  to  be  master  of 
himself,  his  time,  his  labor,  earnings,  and 
conduct."  Sherburne  v.  Hartland,  87  Vt. 
528.  There  seems  to  be  little  doubt  that, 
when  an  infant  daughter  marries,  she  is  eman- 
cipated from  the  control  of  her  parents. 
Aldrieh  v. '  Bennett,  68  N.  H.  415,  66  Am. 
Rep.  529;  Burr  v.  Wileon,  18  Tex.  867; 
Borch  V.  Friee,  18  N.  J.  Eq.  204 ;  Bex  v. 
Wilmington,  5  Bam.  &  Aid.  525;  Bex  v. 
Bwrton,  1  East,  526 ;  lHorthMd  v.  Brookfield^ 
50  Vt.  62.  See,  however,  Babin  v.  Le^ne, 
12  La.  Ann.  867.  The  meaning  of  emanci- 
pation is  not  that  all  the  disabilities  of  in* 
lancv  are  removed,  but  that  the  infant  is 
freed  from  parental  control,  and  has  a  risrht 
to  his  own  earnings.  In  Taunton  v.  IHp^ 
mouth,  15  Mass.  204,  it  was  intimated  that 
the  marriage  of  an  infant  son  with  the  con- 
sent of  the  father  entitled  the  son  to  his  own 
earnings  for  the  support  of  his  family ;  and 
in  Davie  v.  CaldtoeU,  12  Cush.  512,  it  was 
said  that  an  infant  husband  is  liable  for 
necessaries  furnished  for  himself  and  his 
family.  It  is  clear,  we  think,  that  it  is 
the  duty  of  an  infant  husband  to  support  his 
wife,  and  that,  if  he  have  property  and  a 
guardian,  it  is  the  duty  of  the  guardian  to 
apply  the  income,  and,  so  far  as  is  necessary, 
the  principal,  of  his  ward's  property,  to 
the  maintenance  of  the  ward  and  his  family, 
under  Pub.  Stat.,  chap.  189,  §  80.  We  are 
of  opinion  that  these  considerations  make  it 
necessary  to  hold  that  an  infant  husband  is 
entitled  to  his  own  wages,  so  far  as  they  are 
necessary  for  his  own  support  and  that  of 
his  wife  and  children,  even  if  he  married 
without  his  father's  consent,  and  that  the 
ruling  of  the  court  was  sufficiently  favorable 
to  the  defendant.  Whether  sound  poller 
does  not  require  that-  in  every  case  in  which 
the  marriage  is  valid  an  infant  husband 
should  be  entitled  to  all  his  ^rwi^git  need 
not  now  be  decided. 

Bxeeptione  overruled. 
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POND  DU   LAC   WATER  CO.,  Appt., 
City  of  FOND  DU  LAC.  Be^pt. 


(. 


.Wis.. 


!•  The  asseflsment  for  taxation  of  the 
lota*  whereon  are  the  pnmptng^  station 
and  works  of  a  water  eompanyt  sepor 
rate  and  ai>ait  from  the  water  maloa,  franchlBes, 
and  other  property  oonstltutlnff  ita  phuit  to  er- 
roneoiu. 

8.  The  water  mains,  franiihtsee,  etc.,  of 
a  ^irater  company  are  not  properly  as- 
sessed for  taxation  by  an  entry  in  the  tax  book 
of  an  aaBesBment  against  the  lots  on  whioh  the 
pumping  woito  are  situated  by  their  numbers 
and  that  of  the  block  in  which  they  are  situated; 
and  suoh  assessment  cannot  be  enlarged  or  ex- 
tended by  parol  proof  of  intention. 

8.  The  board  of  review  cannot  obTiate 
a  defect  in  the  assessment  of  property 

so  as  to  sustain  an  unjust  and  excessive  valuation 
of  it  as  described  by  receiving  proof  of  the  value 
of  property  subject  to  taxation  and  alleged  to 
have  been  Intended  by  such  description. 

4«  The  rights  and  franchises  of  a  water 
company  are  proper  sabjects  for  tax- 
ation under  a  statute  requiring  all  property  in 
the  state  not  exempted  to  be  taxed. 

6*  The  board  of  review  has  no  anthor- 
ity  to  increase  the  assessment  of  prop- 
erty described  upon  the  roll  as  certain  lots  in 
a  certain  block  so  as  to  include  the  water  mains, 
rights,  and  franchises  of  the  water  company 
which  owns  the  lots  and  has  located  its  pumping 
station  upon  them. 

6.  The  board  of  vevieiw  cannot  arbi- 
trarily raise  the  valuation  of  property 
as  fixed  by  the  tax  assessor,  without  evi- 
dence or  against  the  evidence,  under  a  statute 
requiring  it  to  hear  and  examine  any  person 
who  shall  appear  before  it  In  reference  to  any  as- 
sessment and  when  satisfied  from  the  evidence 
that  the  assessment  to  wrong  to  change  it. 

(Orton,  J.,  diuentMj 
(May  24, 1802.) 

APPEAL  by  plaintiff  from  a  Judgment  of 
the  Circuit  Court  for  Fond  du  Lac  County 
dismissing  the  complaint  and  dissolving  a  pre- 
liminary injunction  in  a  proceeding  instituted 
to  enjoin  the  levying  of  certain  taxes  against 
plaintiff's  property  until  there  had  been  a  re- 
valuation of  it  and  a  revision  of  the  assess- 
ment.   Beversed. 

Statement  by  Pinney*  J,: 

This  action  was  brought  to  enjoin  and  re- 
strain the  defendant  city  and  its  clerk  from 
proceeding  to  levy  taxes  upon  lots  87,  88, 
89j  40.  48,  49,  and  60,  of  block  26  of  the 
original  plat  of  the  city,  the  property  of  the 


plaintiff,  valued  for  taxation  in  1800  by  the 
assessor  at  $40,000,  and  increased  by  the 
board  of  review  to  $55,000,  until  a  revision 
and  revaluation  of  the  same  might  be  had ; 
and  that,  if  the  tax  shall  have  already  been 
levied,  the  defendants  be  restrained  from 
delivering  the  warrant  to  the  citv  treasurer 
until  such  revision  could  be  had;  and  the 
plaintiff  prayed  for  a  perpetual  injunction, 
and  for  such  further  and  other  relief  in  the 
premises  as  might  be  just,  upon  the  ground, 
among  others,  that  said  assessment,  and  tho 
increase  thereof  by  the  board  of  review, 
were  largely  in  excess  of  the  true  valuation, 
and  that  the  rule  of  valuation  applied  to  it 
was  different  and  of  a  higher  rate  than  the 
rules  of  valuation  applied  to  other  corporate 
property  of  the  same  and  kindred  classes  in 
the  city ;  that  the  plaintiff  was  cited  befoiv 
the  board  of  review  to  show  cause  why  the 
assessment  of  $40,000  should  not  be  raised, 
and  its  treasurer  appeared  before  the  board, 
and  asked  for  a  reduction  of  the  assessed 
value  of  $20,000,  and  tendered  proof  on  the 
subject  of  value,  which  the  board  declined 
to  receive;  that  the  board  without  proof  or 
other  inquiry,  increased  the  assessment  aa 
aforesaid,  instead  of  reducing  it,  which  in- 
crease it  is  alleged  was  fraudulent,  willful, 
and  malicious.  The  answer  denies  these 
allegations,  and  alleges  that  at  the  time  the 
value  of  the  plaintiff's  property  was  much 
greater  than  the  valuation  placed  upon  it 
By  the  board  of  review.  The  court  found 
that  on  said  premises,  at  the  time  of  the  as- 
sessment and  levying  of  the  tax,  were  lo- 
cated the  pumping  house  and  pumping 
machinery  of  the  plaintiff,  and  appurtenant 
thereto,  and  connected  therewith,  were  iron 
water  mains  and  pipes  extending  under  cer- 
tain streets  of  said  defendant,  with  hydrants 
and  laterals  attached,  by  means  of  which  tho 
plaintiff  companv  carries  on  its  business  of 
supplying  the  defendant  city  and  its  inhabi- 
tants with  water;  that  the  plaintifl*s  said 
real  estate,  and  the  buildings  and  machinery 
thereon,  and  the  water  mains,  pipes,  laterals, 
and  hydrants,  cost  and  were  worth  at  least 
$150,000  at  the  time  of  the  assessment  and 
the  action  of  the  board  of  review ;  that  the 
assessors  of  the  city  for  1890,  in  making 
their  assessment,  assessed  plaintiff's  said 
property,  including  said  water  mains,  pipes, 
laterals,  and  hydrants,  at  the  sum  of  $40, 000, 
and  the  board  of  review  raised  it  to  the  sum 
of  $55,000;  that  during  the  session  of  the 
board  of  review  the  plaintiff  appeared  before 
the  board,  and  made  a  statement  of  its  earn- 
ings and  expenses,  and  its  treasurer  was 
orally  examined  by  said  board  in  regard  to 
the  value  of  said  property  for  taxation ;  that 
the  assessment  was  made  by  the  assessor  and 
raised  by  the  board  in  good  faith,  and  not 
fraudulently,  or  with  any  intention  to  place 


Rots.— As  to  what  should  be  oonsideied  as  part 
€f  the  franchise  of  a  corporation  for  the  purpose 
of  taxation,  see  note  to  Yellow  Blver  Imp.  Oo.  v. 
Wood  County,  pott,  — . 

As  to  the  character  of  the  mains,  hydrants,  etc., 
16  !«.  R  A. 


of  a  water  company  for  purposes  of  taxation,  see 
Oskaloosa  Water  Oo.  v.  Oskaloosa  Board  of  Equal* 
izatlon  (Iowa)  16  L.  B.  A.  S98,  and  noU;  ShelbyvlUe 
Water  Oo,  v.  People  (liL)  anU,  60S. 


See  also  21  L.  R.  A.  525. 
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an  excessive  valuation  on  said  plaintiff's 
snul  property,  and  that  the  action  of  the 
board  of  review  in  raising  the  assessment  was 
taken  on  sufficient  evidence ;  tliat  the  full 
value  of  the  property  which  could  ordinarily 
be  obtained  therefor  at  private  sale  exceeded 
the  valuation  fixed  thereon  by  the  board  of 
review,  and  that  the  assessment  as  fixed  by 
said  board  was  not  excessive ;  that  the  income 
of  the  plaintiff  from  its  property  for  the 
year  1890  was  not  less  than  $16,000.  The 
city  clerk,  and  ex  officio  clerk  of  the  board 
of  review,  testified  to  the  appearance  of  the 
treasurer  of  the  plaintiff  company  before  the 
board  of  review,  and  filing  with  it  a  com- 
munication protesting  against  any  increase 
of  the  assessors'  valuation  for  the  purposes 
of  taxation  of  the  property  of  the  company, 
and  asking  that  the  assessors'  valuation  be 
reduced  to  correspond  with  the  taxable  value 
fixed  on  other  property  in  the  city  somewhat 
similarly  situated.  This  communication 
stated  that  the  company  has  never  declared 
a  dividend ;  that  its  earnings  do  not  clear 
its  expenses ;  that  it  was  hoped  to  make  the 
property  valuable;  that  it  was  organized 
with  a  capital  stock  of  $200,000,  and  bonded 
indebtedness  of  $155,000;  and  its  income 
last  vear  from  private  sources  was  less  than 
$6,0d0;  that  its  expenses  exceed  its  income; 
officers'  salaries,  except  superintendent,  are 
not  included,  not  being  paid  them ;  that  the 
lots,  buildings,  and  madbinery,  which  were 
asseissed  at  $40,000,  cost  the  company  only 
about  $26,500,  and  insisting  that  $15,000  or 
$20,000  was  a  large  present  valuation  of 
Uiem  for  taxable  purposes.  By  this  com- 
mimication  he  offered  to  submit  to  inspection 
the  books  of  the  company,  and  the  treasurer 
offered  to  be  examined  under  oath  as  to  the 
truth  of  his  statement.  The  clerk  further 
testified  that  tiiere  was  no  proof  taken  under 
oath  by  the  board  of  review  in  relation  to 
this  assessment ;  that  the  treasurer  was  sworn 
and  repeated  this  statement,  and  no  other 
proof  was  taken.  On  cross-examination  he 
said  there  was  no  other  record  made  than 
that  L.  Muenter  appeared,  in  response  to 
notice,  was  duly  sworn,  and  made  statement 
as  to  increase  and  expenses  of  the  company, 
and  presented  a  written  dociunent  protesting 
against  any  increase  of  the  assessors'  valua- 
tion of  the  water- works,  and  requested  that 
the  valuation  be  reduced  to  correspond  with 
the  value  of  their  property ;  that  is  all  of  the 
record  testimony ;  that  he  did  not  remember 
that  any  other  questions  were  asked  him ; 
that  he  read  some  other  papers  to  the  board 
besides  those  filed ;  that  the  assessment  did 
not  state  the  property  included,  the  entry 
being,  "^The  Fond  du  Lac  Water  Company, 
48  feet  of  lot  87,  all  of  88,  89,  40,  48,  49, 
50  of  block  26,  original  plat,  valuation  by  as- 
sessors, $40, 000. "  Question  arose  at  the  trial 
as  to  what  was  considered  by  the  board  of 
review  as  included  in  said  assessment, 
or  what  formed  the  basis  on  which  the  board 
raised  it.  The  court  allowed  the  witness 
to  testify,  and  other  proof  to  be  given,  to 
show  that  the  assessment  was  intended  to 
cover  the  real  estate,  including  the  hydrants, 
mains,  the  plant,  and  connections  generally 
of  the  plaintiff.    Objection  to  this  testimony 
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was  made  on  the  ground  that  there  was 
nothing  else  entered  on  the  roll  than  the 
mere  description  of  the  lots  as  a  subject  for 
taxation,  but  the  court  permitted  the  testi- 
mony to  be  given.  It  appeared,  among  other 
things,  that  the  company  had  cast-iron 
mains  and  wroue^ht-iron  laterals,  about  four 
miles  of  mains  through  the  town,  and  fifteen 
miles  of  pipe ;  and  considerable  other  tes- 
timony was  given  on  the  trial  tending  to 
show  that  the  entire  property  of  the  plaintiff, 
consisting  of  pumping  works,  mains,  later- 
als, hydrants,  and  plant,  was  worth  much 
more  than  $55,000.  The  plaintiff  put  in  evi- 
dence an  ordinance  of  the  city  granting  to 
the  plaintiff  corporation,  durine  the  term 
of  its  existence,  the  franchise  ana  privileges 
stated  in  the  opinion.  The  plaintiff  corpo- 
ration was  organized  under  the  general  law 
of  the  state.  Rev.  Stat.  chap.  86.  The 
defendant  called  a  member  of  the  board  of 
review  to  testify,  in  answer  to  a  Question, 
what  property  the  board  considered  as  per- 
taining to  the  lots  assessed,  in  raising  the 
valuation,  which  was  objected  to  by  the 
plaintiff,  and  he  answered  all  the  hydrants 
and  pipes  leading  thereto  and  the  plant; 
that  the  company  had  down  at  that  time 
about  fifteen  miles  and  a  half  of  pipe.  The 
court  held  that  the  valuation  placed  by  the 
board  on  said  property  was  just  and  proper ; 
and  the  tax  was  valid  and  lawful,  and  en- 
tered judgment  dismissing  the  complaint, 
and   dissolving  the   injunction  theretofore 

granted.  Exceptions  were  taken  to  the 
nding,  particularly  to  that  portion  that  the 
action  of  the  board  of  review  was  taken  on 
sufficient  evidence,  and  that  the  court  did 
not  find  that  the  increase  by  the  board  was 
a  mere  exercise  of  arbitrary  power,  and  to 
the  finding  that  tiie  tax  as  fixed  by  the  board 
was  not  excessive,  and  the  part  that  the  prop- 
erty assessed  included  water  mains,  pipc^ 
laterals,  and  hydrants,  etc. 

Mr,  E.  S.  Branr  ^^^  appellant. 
Mr,  J«  W..Hiner  for  respondent. 

Pinney» «/.,  delivered  the  opinion  of  the 
court: 

The  corporation  plaintiff  was  organized 
and  exists  as  such  under  chapter  86,  Rey. 
Stat.,  and  by  section  1780  had  the  power  to 
make  and  enter  into  any  contract  with  the 
city  defendant  to  supply  it  with  water  for 
fire  and  other  purposes,  upon  such  terms  and 
conditions  as  might  be  agreed  upon,  and 
might,  by  the  consent  of  and  in  the  manner 
agreed  upon  with  its  proper  authorities,  use 
any  street,  alley,  lane,  park,  or  public 
grounds  for  laying  water  pipes  therein,  pro- 
vided no  permanent  injury  should  ibe  done 
thereto  and  the  city  might  by  contract 
acquire  the  right  to  use  the  water  supplied 
by  such  corporation,  or  such  portion  of  it 
as  it  might  desire,  upon  such  terms  and  con- 
ditions as  might  be  agreed  upon  by  such 
corporation  and  the  authorities  of  such  city. 
The  corporation  plaintiff  and  the  city  en- 
tered into  arrangements  as  contemplated  bj 
the  statute,  evidenced  by  an  ordinance  of 
fourteen  sections,  regulating  their  respective 
rights  and  duties.    The  more  important  pro- 
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▼isions  of  this  ordinaDce  consist  of  a  grant 
to  the  plaintiff  of  the  franchise  for  and  dur- 
ing the  term  of  its  corporate  existence,  sub- 
ject to  the  right  of  purchase,  and  the  condi- 
tions and  the  forfeiture  therein  provided, 
"to  erect,  construct,  complete,  maintain,  and 
operate  water- works  in  said  city  for  supply- 
ing it  and  the  inhabitants  thereof  and  its 
vicinity  with  water  for  public  and  private 
purposes,  and  to  use,  in  the  present  and 
future  limits  of  the  city,  subject  to  the  limi- 
tations," etc.,  "  therein  fixed,  the  streets,  al- 
leys, public  wa^s,  and  the  bridges  and  beds 
01  Fond  du  Lac  river,  and  its  forks,  and  of  De 
Keveu  creek  and  other  waterways,  for  the 
purpose  of  laying,  taking  up,  and  repairing 
mains,  pipes,  hyarants,  and  other  apparatus,^ 
vesting  in  the  plaintiff  all  the  powers  pos- 
sessed by  the  city,  and  which  it  could  law- 
fully erant  for  that  purpose,  under  its  char- 
ter ana  acts  amendatory  thereof ;  and  as  the 
inducement  for  the  plaintiff  to  enter  upon 
the  construction  of  such  works,  the  franchise 
thereby  vested  in  it  was  to  remain  in  it 
during  its  term  of  corporate  existence,  and 
the  city  agreed  to  rent  of  it  140  hydrants  for 
and  during  the  term  of  thirty  years  from  the 
completion  of  such  works. 

The  company  thus  acquired,  not  only  the 
corporate  rights  and  franchises  resulting  from 
its  organization  under  the  general  law,  but 
the  valuable  and  important  franchises  and 
rights  granted  to  it  by  the  city,  which  will 
doubtless  increase  in  value  from  year  to  year 
as  the  citv  becomes  more  populous  and  pros- 
perous. I'hese  franchises  were  grants  in  gross 
of  incorporeal  hereditaments,  and  not  grants, 
appurtenant  to  anj  particular  land,  lots,  or 
estate,  in  the  strict  technical  sense  of  the 
term.  They  were  granted  to  the  plaintiff 
without  reference  to  its  ownership  of  these  or 
any  particular  lots,  and  it  was  not  necessary 
that  it  should  purchase  or  own  any  lots  or 
lands  in  fee  to  carry  out  its  enterprise,  and 
make  the  franchises  with  which  it  had  been 
clothed,  for  impoi-tant  public  purposes, 
available,  as  it  might  well  secure  all  it 
needed  as  to  lots  or  lands  by  a  lease  for  a 
long  period  of  years,  with  the  ri^ht  of  re- 
newal from  time  to  time.  The  plaintiff  cor- 
poration, though  created  primarily  for  pri- 
vate gain,  was  a  quasi  public  corporation, 
clothed  with  an  important  public  trust;  and 
having  secured  these  valuable  rights,  pro- 
ceeded to  lay  its  water  mains  and  pipes  to 
the  extent  mentioned  in  the  preceding  state- 
ment ;  but  it  built  its  pumping  works  and 
station  on  the  several  lots  or  land  ]  urchased 
by  it,  herein  mentioned,  as  the  subject  of 
the  assessment  in  question.  The  Questions 
presented  by  the  record  are:  (1)  Whether 
an  assessment  of  the  several  lots  described 
in  the  complaint,  on  which  tiie  pumpins 
works  and  station  of  the  plaintiff  are  situated^ 
merely  by  their  numbers  and  the  number  of 
the  block  in  which  they  are  situated,  is  an 
assessment  of  the  mains,  pipes,  hydrants, 
and  the  rights  and  franchises  of  the  plaintiff, 
or  merely  of  the  lots  themselves,  and,  if  so, 
whether  it  is  a  valid  assessment ;  (2)  whether 
the  action  of  the  board  of  review  in  arbi- 
trarily and  without  evidence  raisin;  the 
yaluation  of  these  lots,  alleged  to  be  exces- 
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sive,  from  $40,000  to  $55,000,  was  Toid,  so 
that  the  tax  levied  thereon  should  be  en- 
joined. 

1.  Taxes  are  to  be  levied  upon  all  property 
in  this  state,  except  such  as  is  exempted 
therefrom,  (Rev.  Stat.  §  1034,)  and  it  will 
be  seen  that  none  of  the  property  of  the 
plaintiff  hereinbefore  mentioned  is  within 
the  category  of  property  exempt  from  taxa- 
tion, (Rev.  Stat.  §  IOSSb.)  Liasmuch  as  the 
groperty  of  the  corporation  is  not  exempt, 
ut  is  taxable,  stock  therein  is  exempt  from 
taxation.  Rev.  Stat.  §  1088,  subd.  9.  The 
franchises,  rights,  ana  privileges  acquired 
as  hereinbefore  stated  are  property,  the  title 
to  which  is  vested  in  the  plaintiff,  and  the 
mains,  pipes,  hydrants,  and  machinery  are 
really  of  little  or  no  value  without  the  fran- 
chises annexed,  which  render  the  use  of  them 
valuable  and  productive,  and  without  which 
they  could  not  be  used  or  operated.  In  short, 
the  entire  plant  and  works  are  to  this  extent, 
no  doubt,  an  entirety  within  the  rule  laid 
down  in  TeUaw  Btver  Imp.  Co,  v.  Wood 
County  (Wis.)  51  N.  W.  Rep.  1004,  1005; 
and  in  this  sense  the  lots  in  question,  used 
wititi  these  franchises,  mains,  pipes,  and  hy- 
drants, etc.,  are  a  part  of  such  entirety,  and 
are  all  taxable  together  as  such,  but  not  in 
separate  parcels  or  items.  In  virtue  of  the 
intimate  and  necessary  relation  of  the  lots, 
and  the  mains,  pipes,  and  hydrants,  which 
extend  to  most  parts  of  the  city,  with  the 
franchises  and  privileges  of  the  plaintiff,  it 
would  seem  that,  as  a  subject  of  taxation  as 
well  as  of  sale  under  judicial  process,  they 
are  to  be  regarded  as  an  entirety ;  and  as  the 
plaintiff  is  a  quasi  public  corporation,  a 
dismemberment  or  separation  of  the  entire 
plant  under  such  proceedings  cannot  be  al- 
lowed, for  the  reasons  fully  set  forth  in  the 
opinion  of  Mr,  Justice  Cassodav  in  the  case 
above  referred  to,  wherein  it  is  stated  that 
**  the  cases  go  upon  the  theory  that  the  rights, 
franchises,  and  plant  essential  to  the  con- 
tinued business  and  purposes  of  such  corpora- 
tions are  not  to  be  severed,  broken  up,  or 
destroyed  without  express  legislative  au- 
thority, but,  on  the  contrarr,  are  to  be  pre- 
served in  their  entirety. "  This  rule  applies^ 
however,  only  to  property  and  lots,  the  use 
of  whidi  is  essential  to  the  exercise  and  en- 
joyment of  the  franchises  of  the  corporation. 
All  such  property  of  the  corporation  must  be 
regarded  ana  entered  upon  the  assessment 
roll,  and  treated  throughout,  for  all  purposes 
of  taxation,  as  an  entirety,  and  valued  as 
such.  Property  not  so  annexed  and  necessary 
or  essential  to  the  exercise  and  enjoyment  of 
the  francliises  of  the  corporation  may  prop- 
erly be  treated  and  dealt  with  separately,  as 
in  the  case  of  property  belonging  to  a  nat- 
ural person.  Within  this  rule,  the  assess- 
ment and  taxation  of  these  particular  lots 
whereon  the  pumping  station  and  works  of 
the  company  are  situated,  separate  and  apart 
from  the  rest  of  the  property,  and  merely  as 
so  many  lots,  cannot  be  justified.  It  is  not 
necessary  to  do  more  than  refer  to  the  rule 
so  well  stated  in  that  case,  and  abundantly 
fortified  by  the  best- considered  cases  on  the 
subject. 

The  only  subject  of  taxation  entered  upon 
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the  assessment  roll  in  this  case  is  simply  cer- 
tain specified  lots  in  block  26,  without  the 
least  reference  to  the  works  of  the  plaintiff, 
its  mains,  pipes,  and  hydrants,  or  its  cor- 
porate rights  or  franchises,  either  in  detail 
or  as  a  plant  or  .entirety.  The  proceeding 
must  be  regarded  and  treated  as  one  against 
the  lots  only,  particularly  as  it  does  not  ap- 
pear that  the  franchises,  mains,  pipes,  etc., 
are  by  the  grant  by  which  the  company  holds 
the  title  to  the  lots  made  appurtenant  there- 
to, nor  are  the  rights,  franchises  of  the 
plaintiff,  etc.,  made  appurtenant  to  the  lots 
by  the  grant  under  which  it  received  them. 
All  that  can  be  reasonably  claimed  is  that 
the  word  "appurtenances''  will  carry  with  it 
easements  ana  servitudes  used  and  enjoved 
with  the  lands  for  the  benefit  of  which  they 
were  created.  Even  an  easement  will  not 
pass  as  an  appurtenance  unless  it  is  necessary 
to  the  enjoyment  of  the  thing  granted. 
Linthicum  v.  Bay,  76  U.  S.  9  Wall.  248,  19 
L.  ed.  657 ;  Humphreys  y.  McKusock,  140  U. 
8.  818,  814,  85  L.  ed.  476.  476.  The  only 
union  between  the  subjects  mentioned  is  in 
their  use  to  enable  tiie  plaintiff  to  carry  out 
the  purposes  of  its  corporate  existence.  It 
cannot,  we  think,  be  contended  that  a  sale 
of  these  lots  under  Uie  tax  levied  upon  this 
assessment,  as  thus  specified  and  entered 
upon  the  roll,  could  be  followed  by  a  tax 
deed  that  would  be  operative  to  convey  the 
mains,  pipes,  hydrants,  and  franchises  and 
privileges  of  the  plaintiff.  If  the  taxing 
officers  designed  to  proceed  against  and  assess 
for  taxation  this  entire  property,  it  was  cer- 
tainly indispensable  that  it  should  have  been 
entered  upon  the  roll  by  some  general,  yet, 
apt,  woros,  describing  it  as  embracing  the 
plant,  pipes,  and  franchises,  as  a  subject  of 
assessment,  with  reasonable  certainty. 

The  assessment  of  the  lots,  as  such  merely, 
cannot  be  extended  or  enlarged  by  parol 
proof  of  intention,  nor  could  the  assessors 
or  board  of  review  obviate  the  defect  by  re- 
ceiving proof  of  the  value  of  property  of 
the  plaintiff  subject  to  taxation,  but  not 
properly  entered  on  the  roll,  to  sustain  or 
justify  an  assessment  of  the  specific  property 
entered,  at  an  unjust  and  excessive  valuation 
for  it,  as  thus  entered.  It  is  entirely  plain 
from  the  evidence  that  the  assessor,  as  well 
as  the  board  of  review,  in  valuing  the  lots 
included  in  their  valuation  the  entire  value 
of  the  mains,  pipes,  hydrants,  etc., — in  short, 
of  the  entire  plant,  works,  and  franchises  of 
the  plaintiff ;  and  tJieir  action  in  thus  making 
such  valuation  of  the  lots  was  attempted  to 
be  sustained  at  the  argument.  The  valuable 
rights  and  franchises  of  the  plaintiff  would 
not  pass  by  a  mere  conveyance  of  the  lots, 
without  further  description,  and  without 
these  rights  and  franchises  the  pumping 
works,  mains,  pipes,  and  hydrants,  would 
be  of  little  or  no  value,  and,  as  we  have  seen, 
could  not  be  used  or  operated  at  all. 

It  was  contended  by  the  appellant  that 
these  rififhts  and  franchises  are  not  taxable, 
and  authorities  under  the  New  York  statute 
were  cited  to  that  effect.  B&reel  v.  JS'eio  Yorky 
2  Sandf.  552;  People  v.  Brooklyn  Assessori, 
89  N.  Y.  81.  If  it  could  be  maintained  that 
the   franchises  and  privileges   in   question 
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cannot  be  taxed,  and  as  without  them  the 
works  of  the  plaintiff  will  be  of  little  or  no 
value,  then  it  would  be  plain  that  the  valu- 
ation of  the  lots  is  grossly  excessive.  Bat 
we  think  that  our  statute  is  broader  in  its 
terms,  requiring  all  property  not  exemptei 
to  be  taxed,  and  that  it  not  only  justifies, 
but  requires,  that  the  franchises  and  privi* 
leges  of  a  corporation,  which  are  clearly 
property  of  the  corporation,  should  be  taxed. 
By  section  1086,  Rev.  Stat.,  it  is  provided 
that  the  terms  **  real  property, "  "  real  estate,  • 
and  ''land,"  in  the  statute  relating  to  taxa- 
tion, **  shall  include,  not  only  the  land  itself, 
but  all  buildings,  fixtures,  improvements, 
rights,  and  privileges  appertaining  thereto  :** 
and  this  statute,  it  is  urged,  warrants  the 
assessment  as  made  in  this  case.  But  this 
statute  does  not  imply  that  such  property  as 
the  mains,  pipes,  and  hydrants,  with  the 
rights  and  franchises  of  the  plaintiff  by 
which  alone  its  works  are  made  valuable  and 
productive,  can  be  assessed  by  a  mere  de- 
scription of  the  lots  on  which  the  pumping 
works  are  situated,  and  this,  too,  without 
any  reference  to  the  water- works  in  connec- 
tion with  which  the  lots  are  used.  Indeed, 
the  water-works  and  franchises  of  the  com- 
pany are  the  principal  thing,  to  which  the 
ownerahip  and  use  of  the  lots  in  connection 
therewith  is  in  a  practical  point  of  view 
rather  an  incident,  instead  of  bcine  the  prin- 
cipal thing,  embracing  in  their  description 
the  water-works  and  minchises  of  the  com- 
pany. We  hold,  therefore,  that  the  assess- 
ment on  the  roll  returned  to  the  board  of 
review  by  the  assessor  wa£l  not  sufficient  to 
lay  any  foundation  for  or  to  give  the  board 
jurisdiction  to  make  a  valuation  of  the  entire 
property,  as  against  these  particular  lots. 

2.  It  was  held  by  this  court,  under  the 
Statute  in  force  from  1868  to  1871,  (Laws 
1868,  chap.  180,  g  25,)  both  as  to  real  and 
personal  estate,  that  the  board  of  review 
could  not  arbitrarily  increase  the  valuation 
of  the  assessor  without  any  proof  being 
furnished,  but  could  do  so  only  upon  the 
testimony  of  persons  examined  under  oath, 
and  that  all  examinations  were  required  to 
be  reduc^  to  writing,  and  carefully  pre- 
served on  file  in  the  office  of  the  clerk ;  that, 
if  the  board  proceeded  without  such  proof,  its 
act  in  raisins  the  valuation  **  would  be  unau- 
thorized, and  impose  no  obligation  upon  the 
property  owner  to  pay  the  taxes."  Phillipg 
V.  Stevens  Point,  25  Wis.  594,  596;  8teeU 
V.  Dunham,  26  Wis.  894 ;  Miltoavkee  Iran  Co. 
V.  SchvM,  29  Wis.  444,  452,  9  Am.  Rep. 
591.  In  the  latter  case  the  court  says :  **  The 
board  arbitrarily  affixed  values  to  the  prop- 
erty, in  utter  disregard  of  the  sworn  state- 
ments of  witnesses  examined  before  them. 
This  action  of  the  board  was  wholly  unau- 
thorized, and  plainly  in  excess  of  their 
jurisdiction.  There  was  no  conflict  in  the 
testimony  whatever.  The  board  were  bound 
to  take  these  uncontradicted  statements  of  the 
witnesses  under  oath  as  to  the  value  of  the 
property,  and  should  have  corrected  the  as- 
sessment accordingly.  .  .  .  Where  there 
is  a  conflict  of  evidence,  and  the  real  facte 
are  In  dispute,  the  decision  of  the  board  fix- 
ing the  valuation  might  well  be  held  final. 
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.  .  It  appeared  from  all  the  evideoce 
that  the  real  estate  of  the  company  had  been 
Tallied  too  high  by  the  assessor,  and  the  law 
required  them  to  act  dpon  that  evidence,  and 
fix  a  valuation  in  accordance  with  it."  Such 
was  clearly  the  law  applicable  to  the  pro- 
ceeding in  the  present  case  before  the  board 
of  review ;  for  although  the  section  referred 
to  was  amended  by  chapter  166,  ^  1,  Laws 
1871,  by  adding  a  proviso  by  which  the  board 
of  review  were  authorized  to  increase  or 
diminish  the  assessors'  valuation  without 
hearing  witnesses,  as  explained  and  held  in 
Melntyre  v.  WhiU  Greek,  48  Wis.  620,  and 
Bhove  V.  Mo/nitotMc,  57  Wis.  7,  yet  the  sec- 
tion as  revised,  and  now  appearing  as  section 
1061,  Rev.  Stat.,  is  the  same  in  substance,  as 
to  the  matter  here  in  question,  as  the  Ori fi- 
nal Act  of  1868,  with  power  granted  to  tbe 
board  to  compel  the  attendance  and  exam- 
ination of  witnesses.  The  board,  by  Rev. 
Stat.,  §  1061,  are  required,  ** under  their  offi- 
cial oaths,  to  carefully  review  and  examine 
said  roll  and  statement,  and  all  valuations 
of  real  and  personal  property, "  and  they  are 
required  **to  hear  and  examine  any  person  or 
persons  who  shall  appear  before  them  in  re- 
lation to  the  assessment  of  any  property  upon 
said  roll;  .  .  •  and  if  it  shall  appear 
that  any  property  has  been  valued  bv  the 
assessor  too  high  or  too  low,  they  shall  in- 
crease or  lessen  the  same.  The  board  of 
review  shall,  when  satisfied  from  the  evidence 
taken  that  the  assessor's  valuation  is  too 
high  or  too  low,  lower  the  same  accordingly, 
whether  the  person  assessed  appear  before 
them  or  not;  .  .  .  but  they  shall  not 
raise  any  assessment  unless  the 

person  assessed,  if  a  resident  of  the  town, 
city,  or  village,  shall  have  been  duly  no- 
tified in  time  to  appear  and  be  heard  before 
the  board  in  relation  thereto  f  and  the  clerk 
is  required  ^to  keep  a  careful  record  of  all 
changes  made  and  valuations  determined  on 
by  the  board,  and  shall  reduce  to  writing 
and  preserve  the  examinations  and  the  state- 
ments of  every  person  and  witness  taken  by 
the  board.  ** 

The  claim  that  the  board  of  review  may 
arbitrarily,  and  without  evidence,  raise  the 
valuation  of  real  estate  b^  the  assessor,  and 
that  the  provisions  requiring  them  to  act 
only  upon  and  according  to  evidence  for  that 
purpose  apply  only  to  valuations  of  personal 
estate,  derives  no  support  from  the  language 
of  the  Act,  or  the  decisions  of  this  court  made 
under  it.  The  case  of  Afclntyre  v.  White 
Ortek,  48  Wis.  620,  was  decided  while  the 
proviso  of  1871  was  in  force,  and  before  the 
section  as  thus  amended  was  revised  and 
materially  changed,  requiring  the  action  of 
the  board  in  all  cases  to  be  based  on  the 
evidence  taken,  and  that  the  evidence  shall 
be  reduced  to  writing  and  preserved.  The 
case  of  Shaw  v.  Manitowoc,  51  Wis.  7;  re- 
lated only  to  personal  estate,  and  there  is 
nothing  in  the  case  to  warrant  the  inference 
that  any  different  rule  applies  under  the 
statute  as  it  now  stands,  in  the  case  of  real 
estate,  than  in  respect  to  personal  estate. 

There  is  no  competent  evidence  to  show 
that  any  other  witness  was  sworn  and  exam- 
ined before  the  board  than  Muenter,  the  treas- 
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urer  of  the  company,  nor  that  any  testimony 
was  given  materially  controverting  his  state- 
ment. The  testimony  of  the  city  clerk  is 
positive  and  decisive  on  this  point,  and  the 
statement  of  the  treasurer,  uncontradicted, 
shows  that  the  assessment  should  have  been 
reduced.  It  did  not  appear  from  any  proper 
evidence  adduced  before  the  board  that  the  as- 
sessment ought  to  be  raised.  The  statute  reg- 
ulates the  method  of  proceeding  before  the 
board,  and  any  action  not  in  conformity  with 
its  warrant  was  without  jurisdiction,  and 
void.  The  radical  departure  from  the  course 
of  proceeding  prescribed  by  the  statute,  re- 
sulting in  the  arbitrary  raising  of  the  valu- 
ation without  and  against  the  evidence,  when 
it  ought  to  have  oeen  lowered  upon  the 
showing  made,  deprive  the  plaintiff  of  im- 
portant rights  secured  by  the  law,  going  to 
the  justice  and  ground- work  of  the  tax  levied 
on  the  increased  valuation,  and  entitles  the 
plaintiff  to  relief  just  as  clearly  as  if,  having 
paid  the  taxes  under  protest  or  duress  of 
property,  it  had  brought  an  action  for  money 
had  and  received,  which  is  an  equitable  ac- 
tion, to  recover  it  back,  and  in  which  it 
would  be  entitled  to  recover  under  the  de- 
cision in  PhtUips  v.  Bef>eju  Point,  25  Wis. 
596. 

For  these  reasons  the  judgment  cf  the  circuit 
court  must  be  reversed,  and  the  case  remanded 
for  further  proceedings  according  to  law. 

Orton»  c7.,  dissenting: 

I  fully  agree  with  the  decision  and  opinion 
in  this  case  on  the  questions  legitimately 
presented  by  the  record.  The  complaint  is : 
(1)  That  the  assessor,  in  valuing  the  lots  and 
the  buildings,  reservoirs,  and  machinery 
thereon,  took -into  consideration  tiie  water 
mains,  lateral  pipes,  and  conduits  connected 
therewith  for  distributing  the  water  through- 
out the  city,  together  with  the  rights,  privi- 
leges, and  franchises  of  the  company  under 
which  they  were  used,  as  appurtenant  there- 
to, and  ennancing  the  value  thereof,  and  by 
reason  whereof  assessed  said  lots  and  im- 
provements thereon  100  per  cent  higher  than 
their  true  value.  (2)  That  the  board  of 
review  arbitrarily,  and  without  evidence, 
raised  said  assessment  $15,000,  notwithstand- 
ing the  company  plaintiff  appeared  before 
them,  and  attempted  to  show  that  said  as- 
sessment was  too  high,  and  asked  for  a  re- 
duction thereof.  These  were  the  onljr  ques- 
tions before  this  court,  and  the  decision  is : 
(1)  That  the  assessment  was  illegal  and  void 
b^  reason  of  the  assessor  so  taking  into  con- 
sideration the  mains,  pipes,  etc.,  and  the 
franchises  of  the  company,  as  appurtenant  to 
said  lots,  and  as  enhancing  their  value.  (2) 
That  the  adjudication  of  tne  board  of  review 
was  void,  because  arbitrary  and  without 
evidence.  To  the  decision  and  opinion,  to 
this  extent,  I  fully  assent,  and  submit  and 
protest  that  these  were  the  only  questions  be- 
fore the  court,  and  the  only  questions  present- 
ed or  argued  by  counsel  on  either  side.  But 
the  able  and  learned  opinion  is  carried  much 
further,  so  as  to  embrace  and  decide  one  of 
the  most  important  and  doubtful  questions 
connected  with  the  subject  of  taxation,  and 
a  question  entirely  new  to  this  court,  and 
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not  presented  by  the  record  in  this  case,  or 
by  counsel  outside  of  it,  and  to  establie^  a 
principle  against  the  universal  practice  of 
the  taxing  officers  of  this  state,  so  far  as  I 
have  been  able  to  ascertain.  That  question 
is :  Are  the  franchises  of  this  corporation 
assessable  as  its  property,  separate  and  dis- 
tinct from  its  other  property?  It  is  decided 
in  this  case  that  its  lots  and  improyements 
thereon  ought  not  to  have  been  assessed  in 
connection  with  the  mains,  pipes,  etc.,  and 
the  franchise  as  appurtenant  tnereto.  The 
lots  are  the  subject  of  taxation  in  the  list, 
and  the  mains,  pipes,  etc.,  and  franchises 
are  considered  only  as  appurtenances  thereto 


to  enhance  their  value.  There  was  no 
ment  of  franchises,  as  separate  property  in 
the  case.  But  outside  of  the  case  It  is  de- 
cided, also,  in  the  opinion,  that  the  f  ranehisei 
of  this  corporation  are  assessable,  separate 
and  distinct  from  its  other  property.  From 
this  part  of  the  opinion  I  most  respectfully 
dissent.  I  do  so,  however,  not  because  I 
might  not  have  the  same  opinion  if  the 
question  should  be  raised  in  a  proper  case, 
but  because  the  question  is  not  presented  in 
this  case.  It  will  be  timely  to  decide  such 
an  important  question  when  it  is  presented, 
and  fully  argued,  examined,  and  considered. 
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!•  The  condemnation  of  the  right  of 
^fraj*  for  a  railroad  to  be  built  by  a 
manuftecturinflr  company  to  ooimeot  its 
manuf aoturlnflT  establishment  with  another  rail- 
road may  be  authorized  hy  statute  under  Const., 
art  1,  i  28,  declaring  that  private  property  shall 
not  be  taken  or  applied  **foT  public  use  or  for 
the  use  of  corporations  or  tor  private  use  **  with- 
out consent  of  the  owner  or  Just  compensation, 
but  providing  that  laws  may  secure  to  persons  or 
corporation  a  right  of  way  for  works  of  Inter- 
nal improvements  by  payment  of  just  compen- 
sation. 

"2*  The  ipeneral  law  npon  the  subject 
of  highway  eroaaingu  by  railroads  applies 
to  such  croflsingB  by  a  railroad  built  under  the 
South  Oarolina  statutes  merely  to  connect  a 
manufaoturinff  establishment  with  another  rail- 
road. 

3*  The  title  **  An  Act  to  Provide  fbr  the 
Promotion  of  Certain  Corporations 
under  Creneral  Iiawe  **  is  sufficient  to  in- 
clude the  powers  to  be  given  to  such  corpora- 
tions. 

(April  19, 18UL) 

APPLICATION  for  a  writ  of  certiorari  to 
the  clerk  of  the  Court  of  Common  Pleas 
lor  Colleton  County  to  remove  into  the  Su- 
.preme  Court  certain  proceedings  which  had 
been  instituted  to  procure  a  right  of  way  over 
petitioner's  land,  and  which  were  alleged  to 
be  illegal  because  of  the  unconstitutionSity  of 
the  statute  under  which  they  were  institi;ted. 
Jknied, 

The  facts  are  stated  in  the  opinion. 

Mr,  Thomas  W.  Bacot*  for  petitioner: 

The  convention  which  adopted  the  Const!- 
'tution  when  using  the  words  of  the  25th  sec- 
tion of  article  1  of  the  Constitution  had  in 
:mind  the  meaning  as  well  as  the  principles 
-of  "eminent  domain." 

As  to  the  meaning  of  "  eminent  domain," 
-see  Cooley,  Const.  Lim.  chap.   16,  p.  524; 

NOTB.~As  to  the  constitutionality  of  oondemna- 
tion  proceedings  to  establish  a  private  road,  see 
Latah  County  v.  Peterson  (Idaho)  ante^  81,  and  fiots. 
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Mills,  Em.  Dom.  g  1,  p.  1;  Lewis,  Em. 
Dom.  §  1,  p.  1. 

The  underlying  immutable  principles  of 
eminent  domain  have  ever  been  that  the  pur- 
pose for  which  the  right  may  be  ezerased 
must  be  a  public  purpose. 

Cooley,  Const  Ijim.  chap.  15,  p.  630;  Mills, 
Em.  Dom.  chap.  2,  ^  10;  Lewis,  Em.  Dom. 
chap.  7,  §  167:  4  Wait,  Act.  <&  Def.  p.  621; 
LouimOe,  0.  A  0,  R.  Co,  t.  Ohappell,  1  Rice,  L. 
883;  State  Y.  Damon,  8 HiIl,L.  107;  8outh  Garo- 
Una  R.  Co.  y.  Blake,  9  Rich.  L.  234;  Fddman 
V.  Charleston,  28  8.  C.  57;  Pakiiret^s  App,  67 
Pa.  479;  Bdgewood  R,  Go's  App,  79  Pa.  257; 
Finney  v.  SomerviUe,  80  Pa.  69,  6  Am.  &  Eng. 
Encyclop.  Law.  526,  note  10,  citing  Lowell  t. 
Boeton,  111  Mass.  454,  15  Am.  Rep.  89.  6 
Am.  &  Enj^.  Encyclop.  Law,  609,  note  20, 515, 
notes  S  and^jP;  4  Am.  Lead.  Cas.  Real  Prop, 
48&^148. 

The  Constitution  is  not  a  grant  of  power  to 
the  state  but  only  apportions  and  imposes  re- 
strictions upon  the  powers  which  the  state  in- 
herently possesses  and  has  never  been  without. 

Cooley,  Const.  Lim.  pp.  1,  86,  87. 

ConsUtutional  provisions  as  to  taking  of 
property  (such  as  those  in  our  present  Consti- 
tution) are  limitations  npon  the  power  of  emi- 
nent domain  as  vested  in  the  legislative  depart- 
ment  of  the  state,  and  are  neither  to  bo 
regarded  as  declaratory  of  what  the  law 
would  be  without  them  nor  as  grants  of  the 
power  in  question  to  the  Legislature. 

Lewis,  £m.  Dom.  p.  22,  and  note  4, 

If  the  section  means  what  respondents  would 
have  it  mean,  then  the  framers  would  be  in  the 
absurd  position  of  having  endeavored  to  con- 
travene a  fundamental  and  absolute  right  and 
rule  of  civilized  society  and  free  government 
which  must  underlie  every  Constitution. 

See  also  East  d  West  R,  Co,  v.  East  Tenn^ 
see,  V,  dG.  R  Co,  75  Ala.  275. 

In  the  case  of  8AoU  r,  German  Goal  Go,,  8 
We^  Rep.  94,  118  El.  427,  it  was  distinctly 
held  that  land  belonging  to  a  private  individual 
is  not  subject  to  condemnation  for  the  exten- 
sion of  a  tramway  belonging  to  a  corporation 
organized  for  the  purpose  of  mining. 

See  also  People  v.  Pittsburgh  R,  Go,  68  CaL 
694. 

Mr,  W.  Perry  Murphj',  for  respondent: 

The  power  of  the  Legislatiire  to  provide  for 
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tbe  taking  ot  private  property  for  private  use, 
to  wit,  a  right  of  way,  was  fully  recogDlzed  in 
BtaU  V.  Staekhouse,  U  S.  C.  417. 

Before  the  adoption  of  our  present  Constitu- 
tion, the  several  Constitutions  of  this  state  con- 
tained no  provisions  on  the  subject;  and  yet 
proceedings  were  constantly  instituted  in  the 
courts  of  this  state  for  the  purpose  of  con- 
demning private  property  for  public  use  and 
quasi  public  use. 

Lindiay  v.  Street  Commisn&nert,  2  Bay,  88; 
Stark  V.  McQcwen,  1  Nott  &  McC.  387;  PatHek 
V.  OharUston  Neek  Oron  Road$  Gamra,  4  Mc- 
Cord,  L.  641;  StaU  v.  Dawstm,  8  Hill,  L.  100; 
Louisville,  0.  dh  C.  B.  Co.  v.  Chappell,  1  Rice, 
L.  388;  StaU  v.  Charleston,  12  Rich.  L.  702. 

Up  to  the  time  of  the  adoption  of  the  present 
Constitution,  the  following  points  had  been 
fully  settled: 

That  the  right  of  eminent  domain  existed, 
and  could  be  exercised  as  incident  to,  and  as 
inseparable  from,  the  state's  sovereign tv. 

That  private  property  could  be  taken  for 
public  use,  without  express  grant  in  the  Con- 
Btitution,  and  without  compensating  the  owner. 

That  the  state  (sovereign)  had  tne  power  to 
delegate  this  authority  to  a  corporation;  and 
therefore,  that  the  provision,  in  a  Constitution, 
providing  for  taking  private  property  for  pub- 
lic use,  on  condition  that  compensation  was 
made  to  the  owner,  was  not  an  enabling  clause, 
but  one  restricting  the  exercise  of  the  power. 
^  Building  up  the  phosphate  industry  is  a  pub- 
lic use. 

See  Cooley.  Const.  Lim.  659;  Harvey  v. 
Thomas,  10  Watts,  68,  86  Am.  Dec.  141;  Hays 
V.  Bisiher,  82  Pa.  169;  New  Central  Coal  Go, 
Y.Oeorg^s  Greek  Coal db I.  Co.  87 Md.  562;DaW^« 
Lumbering  Co,  v.  Crquhart,  16  Or.  67;  Bil- 
Ungs  V.  Hall^  7  Cal.  22;  Sherman  v.  Buiek,  82 
Cal.  265,  91  Am.  Dec.  577;  People  v.  Gallagher, 
4  Mich.  250;  Sharpless  v.  Philadelphia,  21  Pa. 
167,  59  Am.  Dec.  769;  West  Virginia  Transp. 
Co.  V.  Volcanic  0.  dbC.Co.S  W.  Va.  882. 

If  the  property  taken  in  any  way  inure  to 
the  public  benefit  or  advantage,  it  is  a  public 
use. 

Lewis,  Em.  Dom.  166;  Seudder  v.  Trenton 
Vdaware  Falls  Co.  1  N.  J.  Eq.  694;  Norfleet  v. 
Cromwell,  70  N.  C.  684,  16  Am.  Rep.  787; 
Hand  Gold  Min.  Co.  v.  Parker,  59  Ga.  419; 
Dayton  G.  d  S.  Min.  Co.  .v.  Seawell,  11  Nev. 
894. 

The  state  has  the  right  to  delegate  to  a  cor- 
poration the  exercise  of  the  power  of  eminent 
domain.  Acting  under  its  charter,  the  com- 
pany has  the  right  to  determine  what  particu- 
lar land  is  necessary  and  best  suited  for  its  pur- 
poses, upon  which  and  over  which  to  construct 
and  operate  its  railroad,  and  the  court  has  no 
right  to  interfere  with  the  exercise  of  this 
power. 

Louisville,  0.  d  C,  B.  Co.  t.  OhappeU,  1  Rice, 
L.  388;  ExparU  South  Carolina  B.  Go,  2  Rich. 
L.484. 

Messrs.  A.  S.  Farrow  and  John  D«  Ed- 
wards  also  for  respondent. 

McOowan*  «7.,  delivered  the  opinion  of 
the  court  : 

This  is  an  application  to  this  court,  In 
its  original  iunsdiction,  for  a  writ  of  certi* 
orari.    The  facts  are  somewhat  complicated, 
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and  it  will  be  necessary  to  make  a  statement 
as  condensed  as  possible  to  be  intelligible. 

The  petition  of  Daniel  H.  Bacot,  among 
other  things,  states  that  on  or  about  August 
20,  1890,  a  paper  was  served  upon  him  signed 
by  Howell,  Murphy  &  Farrow,  and  Edwards, 
attorneys  of  the  Horseshoe  Mining  Company, 
purporting  to  be  a  notice  that  said  company 
required  a  right  of  way  over  a  tract  of  land 
known  as  the  **  William  Lowndes  Tract," 
alleged  to  belong  to  the  petitioner,  (the  same 
paper  being  served  also  upon  others,  as  to 
other  tracts  of  land.)  That,  the  petitioner 
served  upon  said  attorney  a  return  in  writ- 
ing, showing  that  he  was  not  the  sole  owner 
of  the  said  tract;  that  although  the  legal 
title  was  in  himself  alone,  yet  the  real  owners 
thereof,  besides  himself,  were  his  mother, 
Julia  A.  Bacot,  and  his  brothers  and  sisters, 
(naming  them,)  reserving  to  himself  anj 
objection  to  said  notice,  and  signifying  his 
refusal  of  consent  to  ent^r  upon  said  lands 
without  previous  compensation.  Other  land- 
owners also  signified  their  refusal  to  consent 
to  the  entry  upon  their  lands  without  pre- 
vious compensation.  That  thereupon  the 
Horseshoe  Mininc  Company  applied  bjr  ez 
parte  petition  to  nis  honor,  Jiiuige  Aldrich, 
for  an  order  to  impanel  a  jury  to  assess  the 
damages  or  compensation  for  the  ri^ht  of  way 
required,  which  order  was  granted,  directed 
to  the  clerk  of  Colleton  county,  commanding 
him  to  impanel  a  jury  for  the  purpose  afore- 
said ;  and  the  said  clerk,  in  obedience  to 
said  order,  gave  notice  to  the  parties  in  in- 
terest of  the  time  and  place  appointed  for 
impaneling  the  jury,  etc.  Before  the  day 
fixed  for  drawinfir  a  jury,  upon  the  sugges- 
tion of  the  petitioner,  a  rule  was  issued,  re- 
quiring the  said  company  to  show  cause  why 
a  writ  of  prohibition  should  not  issue  to 
prohibit  further  proceedings  in  the  matter  of 
the  right  of  way,  which,  after  return  and 
argument,  Judge  Aldrich  refused.  From  this 
order  of  refusal,  notice  of  appeal  was  given ; 
but  as  we  understand  it,  upon  some  agree- 
ment and  by  consent  of  parties,  the  appeal 
was  ** withdrawn  without  prejudice,"  and 
this  proceeding  for  a  writ  of  certiorari  was 
instituted. 

The  petitioner  insists  that  in  a  proceeding 
to  acquire  such  right  of  way  as  the  said  com- 
pany is  said  to  reouire  an  appeal  is  allowed 
on  the  question  oi  compensation  only,  and 
that  the  tribunal  constituted  by  the  General 
Assembly  for  the  subject-matter  of  conduct- 
ing proceedings  to  acquire  rights  of  way  by 
rauroad  corporations,  though  having  general 
jurisdiction  of  the  subject,  has  jet  not  ac- 
quired jurisdiction  in  the  proceeding  sought 
to  be  instituted  on  behalf  of  the  said  Horse- 
shoe Mining  Company,  ''and  said  proceed- 
ings are  an  unwarranted  invasion  of  the  rights 
of  your  petitioner,  and  the  other  owners  of 
said  lands,  and  are  illegal  and  void,  and  also 
irregular,  on  the  following  grounds,  and  for 
the  following  reasons:  First.  Because  the 
Act  of  December  28,  1886,  or  rather  the  15th 
section  hereof,  is  unconstitutional,  in  that  it 
is  repugnant  to  or  in  violation  of  article  1, 
§  28,  of  the  Constitution  of  the  state,  and  the 
underlying  and  immutable  principles  of  so- 
called  'eminent  domain ;'  the  road  proposed 
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lo  be  oonstnicted  and  operated  by  tfae  said 
Horseshoe  Mining  Company  over  the  afore- 
mentioned tract  of  land  being  for  its  own 
private  use  and  purposes,  and  other  than  a 
right  of  way  by  necessity,  and  not  for  a 
public  or  even  quasi  public  purpose  or  use. 
Second.  Because  the  said  proposed  road  will 
cross  a  public  road  or  highway  without  au- 
thority so  to  do,  and  to  the  serious  obstruc- 
tion tiiereof  to  your  petitioner  and  others 
aforesaid.  Third.  Because  the  said  company 
is  not  authorized  by  its  charter  or  otherwise  to 
construct  a  railway,  canal,  turnpike,  or  other 
public  highway  in  tiie  state.  Fourth.  Be- 
cause (a)  the  said  company  has  given  no  no- 
tice as  required  by  section  1550  of  the  Qen- 
eral  Statutes ;  (b)  that  said  company  did  not 
apply  by  petition  to  the  judge,  etc.,  as  re- 
quired by  section  1551,  Gen."  Stat.  ;  (c)  the 
petition  by  which  application  was  made  to 
judge  Aldrich  did  not  set  forth  a  description 
of  the  lands,  in  that  it  did  not  state  where 
they  were  situated,  nor  did  it  set  forth  the 
names  of  the  owners  of  the  said  William 
Lowndes  tract,  as  required  by  section  1551, 
Gen.  Stat.  ;  (d)  the  application  by  petition  to 
Judoe  Aldrich,  and  his  order  thereon,  of  Sep- 
tember 26,  1890,  were  ex  parte,  and  without 
any  notice  whatever  thereof  to  the  owners  of 
said  tracts  of  land,  or  any  of  them,  and  there- 
fore m  violation  of  the  said  section  1551,  and 
of  article  1,  §  14,  of  the  Constitution  of  the 
state ;  (e)  and  the  clerk  of  the  court  of  common 
pleas  of  the  county  of  Colleton  did  not  give 
notice  of  the  order  of  Judge  Aldrich  of  Sep- 
tember 24,  1890,  to  your  petitioner,  or  to 
any  of  the  other  owners  of  said  tracts,  as  re- 
quired by  said  section  1551 ;  (f)  it  Is  not 
shown  that  the  proposed  road  is  to  connect 
with  some  navigable  stream,  or  with  some 
existing  railroad,  turnpike,  or  other  public 
highway,  and  does  not  exceed  ten  (10)  miles 
in  length.  Fifth.  Because  the  said  pro- 
ceeding is  otherwise  irregular,  in  that  {a) 
the  same  proceeding  for  such  purpose  can- 
not be  had  against  sepanite  and  distinct 
owners  of  separate  and  distinct  tracts  of 
land  Jointly ;  and  (b)  such  a  proceeding 
should  be  against  all  the  owners  of  a  tract 
of  land  through  which  right  of  way  is  ac- 
quired, and  cannot  be  against  one  of  them 
only  for  all."  Wherefore  the  petitioner 
prayed  to  be  relieved,  and  that  said  pro- 
ccedings  might  be  removed  to  this  court,  and 
that  a  writ  of  certiorari  be  directed  to  the 
clerk  of  the  said  court  of  common  pleas  of 
the  county  of  Colleton,  commanding  him, 
without  delay,  to  certify  the  said  proceed- 
ings and  record,  together  wiUi  all  papers 
thereto  appertaining,  that  such  further  pro- 
ceedings may  be  had  as  to  this  honorable 
court  shall  seem  meet,  etc.  The  Horseshoe 
Mining  Company,  having  been  served  with 
a  rule  to  show  cause  why  the  writ  diould  not 
issue,  answered,  among  other  things,  as  fol- 
lows :  It  is  a  mining  company  incorporated 
under  and  in  pursuance  of  tne  law  of  the 
state,  contained  in  an  Act  "to  Provide  for 
the  Formation  of  Certain  Corporations  under 
General  Laws,"  which  said  Act  authorizes 
the  company  to  construct  and  operate  a  rail- 
road for  its  own  use  and  purposes,  to  and  from 
its  works,  with  some  existing  railroad ;  and 
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for  that  purpose  the  company  is  authorized 
and  empowered  to  condemn  for  the  use  of 
such  road  the  right  of  way  in  lands  over 
which  the  road  may  pass  on  payment  to  the 
owner  thereof  of  **  just  compensation ;"  such 
compensation  to  be  determined  in  the  manner 
provided  by  law  for  railroad  corporations. 
That  finding  that  a  railroad  was  necessary 
for  the  purpose  of  conducting  its  business, 
throueh  its  attorneys  thereunto  duly  author* 
ized,  it  caused  the  notice  required  by  law  to 
be  served  on  the  petitioner  and  others,  requir- 
ing a  right  of  way  over  his  and  their  lands, 
for  the  purpose  of  constructing  a  railroad 
"  from  its  works  to  Ashepoo  station,  and  there 
connecting  with  an  existing  railroad,  to  wit, 
the  Charleston  &  SavanncSi  Railway;  said 
railroad  to  be  Ave  and  one-half  miles  in 
length.  That  about  two  and  one-half  miles 
had  been  previously  constructed,  and  a  tempo- 
rary landing  secured, on  leased  premises  on  the 
Ashepoo  river,  but  the  short  line  was  and  is 
whol  ly  inadequate  to  the  business  necessities 
of  the  company.  That  the  comoany  has 
erected  expensive  works,  putting  In  costly 
machinery,  and  has  expended  large  sums  of 
money  in  the  development  and  prosecution 
of  its  business,  employing  many  men  in  its 
mining  operations.  The  return  then  goes  on 
to  set  out  in  a  formal  way  matters  referred  to 
in  the  petition,  as  to  the  notice  to  the  peti- 
tioner and  others  that  certain  lands  were 
"requirwi"  for  the  purpose  aforesaid,  their 
refusal  to  give  consent  without  previous  com- 
pensation, and  making  full  exnibits  of  said 
answers ;  and  after  stating  Uie  proceedings 
by  petition  to  have  a  jury  impaneled  to  as- 
sess Uie  damages,  and  the  application  of  the 
petitioner  for  a  writ  of  prohibition,  which 
was  refused,  the  respondent  company  prays 
that  the  writ  may  be  refused,  and  for  costs. 
The  questions  involved  in  this  case  have 
been  argued  with  learning,  showing  much 
research  on  both  sides.  We  have  very  grave 
doubts  whether  this  is  a  proper  case  for  cer- 
tiorari. The  proceeding  below  is  not  fin- 
ished, but  is  still  in  progress.  We  do  not 
understand  that  the  clerk  of  the  court  of 
common  pleas  of  a  county  is  an  "inferior 
court, "  in  the  sense  of  the  limit  on  the  au- 
thority of  this  court  to  issue  such  a  writ. 
In  proceedings  to  assess  damages  for  a  right 
of  way  the  clerk  has  certain  duties  to  per- 
form, in  impaneling  a  jury,  etc.  ;  but  that 
is  rather  ministerial  in  character,  done  under 
the  orders  of  tii^  court  of  common  pleas, 
whose  officer  he  is.  What  right  have  we  to 
order  the  clerk  of  Colleton,  wno  is  not  before 
the  court,  to  certify  up  the  record  of  certain 
proceedings  of  the  court  of  common  pleasf 
And,  if  we  had  tile  power,  what  record  could 
he  certify  to  this  court,  except,  perhaps,  the 
order  made,  on  which  he  acted,  and  his  own 
notice  to  the  parties  of  the  time  and  place 
appointed  for  drawing  a  jury?  The  real  mat- 
ter in  contention  is  not  the  single  act  of  the 
clerk  in  giving  notice  as  to  the  organization 
of  the  jury,  but  it  lies  further  back,  as  to 
whether  tne  curcuit  judge  could  make  the 
order  to  assess  damages  without  having  first 
determined  the  rights  of  the  parties.  But  a» 
it  concerns  the  correct  administration  of  the 
law  that  the  question  raised  by  the  relator 
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should  have  a  aolution,  and  as  it  seems  to 
be  conceded  that  prohibition  is  not  the 
remedy,  and  that  there  lias  been  some  agree- 
ment between  the  parties  on  the  subject,  we 
have  concluded  to  consider  the  case ;  re- 
markinff,  however,  that  it  must  not  be 
drawn  into  a  precedent,  as  we  make  no  rul- 
ing upon  the  subject.  Upon  an  application 
for  a  writ  of  certiorari,  this  court  cannot  be 
expected  to  try  the  whole  case  de  now,  with 
its  numerous  parties  and  details,  involving 
questions  of  proceedure,  practice,  regularity, 
etc.  We  regard  it  settled,  at  least  in  this 
state,  under  our  Constitution,  that  the  jur- 
isdiction of  the  supreme  court  embraces  the 
writ  of  certiorari  only  when  necessary  to 
ezrcise  a  general  supervisory  control  over 
an  inferior  court ;  that  is,  especially  in  re- 
spect to  its  jurisdiction  and  not  to  determine 
whether,  in  the  matter  complained  of,  it  has 
committed  errors  of  law  or  of  fact.  MepartA 
Chads,  13  8.  C.  Ill ;  State  v.  Fart,  24  8.  0. 
616 ;  State  y.  Columhia,  16  8.  C.  418,  17  8. 
C.  80. 

Now,  the  only  question  is  whether  any  of 
the  grounds  urged  for  the  writ  of  certiorari 
are  necessary  to  enable  this  court  to  exercise 
a  supervisory  control  over  the  court  below. 
Assuming  for  the  present  that  the  Act  incor- 
porating the  Horseshoe  JVIining  Company  is 
constitutional,  the  circuit  court  had  juris- 
diction of  the  subject-matter,  and  the  pro- 
cedure was  to  be  in  the  manner  provided  by 
the  general  law  for  railroad  corporations, 
dections  1650  and  1551,  Gen.  8tat.,  provide 
as  follows-:  **Wheneyer  any  person  or  cor- 
poration shall  be  auAorized  by  charter  to 
construct  a  railway,  canal,  turnpike,  or 
other  public  highway  in  this  state,  such 
person  or  corporation,  before  entering  xxi^on 
any  lands  for  the  purpose  of  construction 
shall  give  to  the  owners  thereof  (if  he  be  eui 
juris)  notice  m  writing  that  the  right  of  way 
over  said  lands  *is  required'  for  such  pur- 
pose, which  notice  sh^ll  be  given  at  least 
thirty  days  before  entering  upon  said  lands. 
.  .  .  If  the  owner  of  such  lands  shall  sig- 
nify his  refusal  of  consent  to  entry  upon  his 
lands  without  previous  compensation,  the 
person  or  corporation  requiring  such  rifi:ht  of 
way  shall  apply  by  petition  to  the  judge  of 
the  circuit  where  such  lands  are  situated  for 
the  impaneling  of  a  jury  to  ascertain  the 
amount  which  shall  be  paid  as  just  compen- 
sation for  the  right  of  way  required,  in  which 
petition  shall  be  set  forth  a  description  of  the 
lands,  the  names  of  the  owners,  the  purposes 
for  which  the  lands  are  required,  and  such 
other  facts  as  are  deemed  material.  On  the 
hearing  of  such  petition  the  circuit  judge 
shall  order  the  same  to  be  filed  in  the  office 
of  the  clerk  of  the  court  of  common  pleas, 
to  impanel  a  jury^, "  etc. 

Having  jurisdiction  of  the  subject-matter 
did  the  court  acquire  jurisdiction  of  the 
persons  of  the  landowners  by  following  the 
above  directions  of  the  law  as  to  notice,  peti- 
tion for  Jury,  etc.  ?  In  reference  to  the  ob- 
jection embraced  in  the  fifth  ground  for  the 
writ,  we  think  there  is  nothing  beyond  possi- 
ble irrep^larity.  Whether,  in  a  proceeding 
to  acquire  a  right  of  way  over  land,  several 
landowners  may  be  joined,  or  whether  all  the 
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parties  having  equitable  interest  must  be 
served  with  personal  notice,  are  questions 
merely  of  practice,  and  are  certainly  in  no 
way  jurisdictional.  See  Thmpkins  y.  Au- 
gusta dt  K,  R,  Oo,  21  8.  0.  4S1 ;  lutt  v.  Port 
Boyal  A  A.  R  Co.  28  8.  C.  8V9.  In  refer- 
ence  to  the  numerous  objections  in  the  fourth 
ground  for  the  writ,  we  would  make  the 
same  general  remark.  It  might  possibly  be- 
come a  jurisdictional  question  if  the  court 
were  proceeding  to  ludgment  without  giying 
the  parties  any  notice,  but  we  see  no  reason 
why  the  company  could  not  give  notice  and 
file  the  petition  by  attorney.  The  parties 
seem  to  have  been  notified,  and  the  objection 
is  rather  as  to  the  manner  in  which  it  was 
given.  That  the  parties  had  notice  is  shown 
by  their  appearing  and  making  return  that 
^they  refused  consent  without  previous  com- 
pensation," and  also  by  the  fact  that  they 
are  here  resisting  the  {)roceeding.  It  is  true 
that  the  parties  m  their  original  return  did 
not  do  more  than  refuse  consent  without 
compensation,  and  did  not  in  express  terms 
deny  the  right  of  the  company,  as  was  done 
in  the  case  of  State  v.  Columbia  <fk  A.  R.  Go. , 
1  8.  C.  60.  But  it  seems  to  us  that  it  might 
have  been  better  if  the  law  had  required 
that  the  petition  to  the  iudse  to  appoint  a 
jury  to  assess  damages  should  be  served  on 
the  parties,  so  that  they  might,  then  and 
there  have  made  the  question  of  riffht.  It 
is,  however,  enough  for  us  to  say  that  the 
law  did  not  require  it.  As  to  the  alleged 
description  of  the  land,  see  Mo  parte  Bennett, 
26  8.  C.  819. 

1.  Then  as  to  grounds  urged  for  the  writ, 
alleging  that  the  15th  section  of  the  Act  of 
1^6,  under  which  the  Horseshoe  Mining 
Company  was  incori>orated,  is  unconstitu- 
tional and  void.  We  will  suppose  that  ques- 
tion to  have  been  considered  by  the  circuit 
judge  wKen  the  ex  parte  application  was  made 
to  liimfor  the  order  to  impanel  a  jury  to  as- 
sess the  damages,  and  in  granting  that  order 
that  he  assumed  its  constitutionality.  The 
relator,  however,  complains  that  he  was  not 
heard  on  that  question,  and  that  he  could  not 
now  appeal  to  this  court,  except  as  to  the 
amount  of  damages.  Is  that  a  jurisdictional 
question?  The  matter  is  important,  and  al- 
though the  relator  did  not,  in  the  first  in- 
stance, deny  the  rieht,  we  think  he  should 
be  heard  uDon  this  subject.  The  Act  of 
December  2S,  1886,  is  entitled  "An  Act  to 
Provide  for  the  Promotion  of  Certain  Cor- 
porations under  General  Iiaws,**  (19  Stat.  p. 
540.)  of  which  section  15  reads  as  follows: 
"Corporations  organized  under  the  pro- 
visions of  tills  Act,  for  mining  or  manufact- 
uring purposes,  shall  have  power  to  con- 
struct ana  operate  a  railroad,  tramway, 
turnpike,  or  canal,  for  their  own  use  and  pur- 
poses, to  and  from  their  works  or  place  of 
business,  or  to  connect  with  some  navigable 
stream  or  with  some  existing  railroad,  turn- 
pike, or  other  public  highway,  not  to  exceed 
ten  miles  in  length,  and  shall  have  the  right 
to  condemn  for  the  use  of  such  road  the  ri^ht 
of  way  in  lands  over  which  the  road  may 
pass,  on  payment  to  the  owner  thereof  just 
compensation,  such  compensation  to  be  de- 
termined in  the  manner  now  provided  by  law 
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for  railroad  corporations."  Under  and  by 
authority  of  this  section  the  secretary  of 
state,  J.  Q.  Marshall,  Esq.,  on  March  29, 
1889,  certified  that  the  Horseshoe  Mining 
Company  had  been  fully  and  regularly  "or- 
ganized*^ according  to  the  laws  of  the  state, 
under  the  name  and  for  the  purposes  indicated 
in  their  declaration.  The  question  now  is 
whether  section  15  of  the  Act  of  1886  is  con- 
stitutional ;  for,  if  so,  wc  may  consider  it  as 
incorporated  into  and  made  part  of  the  cer- 
tificate or  charter.  The  question  is  a  new 
one  in  the  state.  Haying  no  beds  of  coal, 
we  have  had  occasion  for  yery  little  mining 
until  the  phosphate  beds  were  discovered  and 
are  being  developed.  Article  1,  g  23,  of  the 
Constitution,  declares  as  follows:  "Private 
property  shall  not  be  taken  or  applied  for 
public  use,  or  for  the  use  of  corporations  or 
for  private  use,  without  the  consent  of  the 
owner,  or  a  just  compensation  being  made 
therefor:  provided,  however,  that  laws  may 
be  made,  securing  to  persons  or  corporations 
the  right  of  way  over  the  lands  of  either 
persons  or  corporations,  and  for  works  of 
internal  improvements,  the  right  to  establish 
depots,  stations,  turnouts,  etc.  ;  but  a  just 
compensation  shall  in  all  cases  be  first  made 
to  tue  owner."  This  court  has  often  had 
occasion  to  say  that  it  is  no  small  matter  to 
declare  an  Act  of  the  Legislature  unconsti- 
tutional. '  Mr.  Cooley  (Const.  Lim.  §  87) 
says :  "  That  the  constitutionality  of  a  law 
must  be  presumed  until  the  violation  of  the 
Constitution  is  proved  beyond  all  reasonable 
doubt,  and  a  reasonable  doubt  must  be  re- 
solved in  favor  of  legislative  action,  and  the 
Act  be  sustained."  In  the  li^ht  of  this  safe 
and  sound  principle,  is  the  aforesaid  section 
of  the  Act  of  1886  repugnant  to  the  Consti- 
tution? Is  it  beyond  doubt  in  violation  of  it, 
either  in  express  terms  or  in  spirit?  The  pro- 
vision above  quoted  of  the  Constitution,  as  its 
terms  indicate,  was  inserted  for  the  double 
purpose  of  maintaining  the  sanctity  of  private 
property,  and  at  the  same  time  of  promoting 
internal  improvements,  especially  in  respect 
to  rights  of  way  over  lands,  and  in  establish- 
ing stations,  etc.,  to  facilitate  transportation. 
It  will  be  observed  that  the  powers  given  in 
section  15  of  the  Act  of  1886  are  limited  to 
mining  and  manufacturing  purposes;  that 
the  railroad  to  be  constructed  and  operated 
must  "run  to  and  from  the  works"  of  the 
company,  or  connect  with  some  navigable 
stream  or  some  existing  railroad  and  not  to 
exceed  ten  miles  in  length.  It  would  seem 
that  a  railroad  to  run  to  and  from  the  phos- 
phate works  of  the  company,  five  and  one- 
half  miles,  to  Ashepoo  station,  on  the  Char- 
leston &  Savannah  Railroad,  is  not  repugnant 
to  the  aforesaid  provision  of  the  Constitution, 
but  on  the  same  plane,  and  in  exact  conform- 
ity thereto.  The  objection  seems  to  touch 
more  the  Constitution  itself  than  the  Act. 
It  is  urged,  however,  that  the  Horseshoe 
Mining  Company  is  a  "private  corporation." 
and  therefore  may  not  condemn  lands  for  a 
right  of  way,  even  after  paying  a  just  com- 
pensation ;  that  an  attempt  to  do  so  is  an  in- 
vasion of  the  proprietary  right  of  the  land- 
owner, and  in  violation  of  the  Constitution. 
It  certainly  does  not  seem  to   violate  the 
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words  of  the  Constitution,  as  above  cited, — 
"that  laws  may  be  made,  securing  to  persons 
and  corporations  the  right  of  way  over  the 
lands  of  either  persons  or  corporations, "  and 
for  works  of  internal  improvement,  to  estab- 
lish  depots,  etc.  Mr  Lewis  on  Eminent  Do- 
main, at  pages  162  and  238,  says:  "The 
necessity  or  expediency  of  exercising  the 
power  of  eminent  domain,  and  the  extent 
and  manner  of  its  exercise,  are  questions  of 
general  public  policy,  and  belong  to  the  leg- 
islative *  department  of  the  government.  * 
The  matter  is  somewtiat  like  the  Lateral 
Railroad  Act  of  Pennsylvania,  which  was 
declared  constitutional ;  and,  in  delivering 
the  iudgment  of  the  court,  Mr  Jiuttiee  Wood- 
ward said :  "  The  truth  is,  when  a  lateral 
railroad  is  laid  upon  intervening  lands, 
private  property  is  not  taken  for  private  use, 
but  for  public  use, — for  clear  and  definite 
objects  of  a  public  nature,  which  are  of 
sufficient  importance  to  attract  the  sanction 
of  the  sovereign. "  We  think  it  unnecessary, 
however,  to  say  more  upon  the  subject  than 
to  quote  our  own  case  of  State  v.  Sku^hottse^ 
14  S.  C.  422,  in  which  it  was  held  that  the 
Act  of  1872.  which  empowers  a  landowner 
to  secure  a  right  of  way  over  the  lands  of 
another,  violates  none  of  the  provisions  of 
the  Constitution  of  this  state.  In  delivering 
the  judgment  in  that  case  the  late  chief  jus- 
tice construed  the  provision  of  the  Consti- 
tution now  under  consideration  (sec.  23)  in 
connection  with  section  14  of  the  first  article, 
and  said :  "  Hence  the  framers  of  the  Con- 
stitution, while  recognizing  the -sanctity  of 
the  rights  guaranteed  in  the  first  section, 
(14,)  thought  proper  to  make  provision  in 
the  second.  (23, )  not  only  in  the  appropria- 
tion of  private  property  for  public  use,  but 
in  the  matter  of  the  right-of-way  property 
even  for  private  use ;  and,  to '  this  end, 
in  the  second  section  above  will  be  found 
an  express  grant  of  power  to  the  Legislature 
to  secure  by  proper  laws  a  right  of  way  both 
to  corporations  and  to  persons  over  the  lands 
of  others  upon  just  compensation  being  first 
made  to  the  owners  of  said  lands." 

2.  As  to  the  proposed  railway  crossing 
a  public  highway.  In  the  view  that  the 
company  was  granted  the  power  to  construct 
and  operate  the  short  road  to  and  from  its 
works,  wc  can  see  no  reason  wtiy  the  general 
law  upon  the  subject  of  such  crossings  should 
not  apply  to  this  proposed  railroad  as  well 
as  to  otiiers. 

8.  We  have  already  held  that  the  Horse- 
shoe Mining  Company  has  all  the  powers 
embraced  in  section  15  of  the  Act  of  1886; 
and,  as  we  understand  it,  that  gives  the  power 
to  construct  and  operate  the  railroad  to  and 
from  the  works  of  the  company,  connecting 
with  the  Charleston  &  Savannan  Railroad  at 
Ashepoo,  and  as  an  incident  the  right  to 
condemn  for  the  use  of  the  road  the  right  of 
way  over  intervening  lands,  upon  paying 
just  compensation.  Then  as  to  the  supple- 
mental objection  in  reference  to  "the  title" 
of  the  Act  of  1886.  That  Act  is  what  is 
called  a  "General  Incorporation  Act,"  as  its 
title  indictites:  "An  Act  to  Provide  for  the 
Promotion  of  Certain  Corporations  under 
General  Laws. "     We  do  not  think  that  it  is 
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contended  that  the  Act,  as  sacb,  is  necessarily 
unconstitutional  and  void.  In  its  very  nat- 
ure, various  matters  were  to  be  considered 
under  it;  somewhat  like  an  appropriation 
Act  with  a  general  title  covering  many  par- 
ticulars. The  "  subject"  was  the  promotion 
of  certain  corporations,  and  it  would  seem 
that  the  right  to  form  corporations  would 
include  the  powers  to  be  given  to  such 
corporations.  How  else  could  thev  be 
*^  formed  ?**  **  When  an  Act  of  the  Legisfature 
expresses  in  its  title  the  object  of  the  Act, 


the  title  embraces  and  expresses  every  law- 
ful means  to  achieve  the  object;  thus 
fulfilling  the  constitutional  injunction  that 
every  law  shall  embrace  but  one  subject, 
and  that  shall  be  :expre8sed  in  the  title.* 
San  ArUania  v.  Mekaffu,  96  U.  8.  815,  24  L. 
ed.  817.  cited  by  Chief  Justice  Mclver  in  our 
own  cAe  of  Connor  v.  Oreen  Pond  W,  db  B, 
B.  Co.,  2S  S.  0.  427,  which  we  regard 
conclusive  of  the  matter  here. 
The  tortt  of  certiorari  is  refused, 
MelTor,  Ch.  J.,  and  Pope*  J. ,  concur. 
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aty  of  MALDE??. 
( Mass. ) 

The  digeontinnance  of  ]MU*t  of  a  Btreet 
doee  not  entitle  a  landowner  to  any 
damages  if  his  acoesB  to  the  system  of  public 
streets  remaios  substantially  unimpaired  al- 
tbouffh  be  flnds  travel  less  oonvenieDt  and  his 
shop  has  suffered  by  the  diversion  of  traveL 

(June  S8, 180&) 

EEPORT  by  the  Superior  Court  for  Middle- 
sex County  for  the  opinion  of  the  Supreme 
Judicial  Court  of  an  action  brought  to  recover 
damages  for  the  discontinuance  of  a  portion  of 
a  highway  which  was  alleged  to  have  decreased 
the  value  of  plaintiff's  property,  in  which  a 
verdict  had  been  directea  in  defendant's  favor. 
Judgment  on  the  verdict. 

The  facts  sutflciently  appear  in  the  opinion. 

Messrs,  Bradley  W.  Palmer  and  Moor- 
fleld  Storey,  for  plaintiff: 

To  recover,  the  petitioner  must  show  that 
he  "has  received  particular  damage  which  is 
not  common  to  all  the  people," — '*a  particular 
iniorv  different  in  its  character  from  that 
which  is  common  to  all  the  citizens,"  *'a 
special  damage  more  than  the  rest  of  the  king's 
subjects." 

Aeteon  v.  Faxon,  10  Pick.  147,  81  Am.  Dec. 
128;  BeekeU v.  Midland R  Co.  L.  IX.  SO.  P. 
83. 

Where  the  petitioner  can  show  that  his  prop- 
erty has  sustained  such  special  damage,  he 
can  recover. 

Such  special  damage  is  done  when  the  access 
to  an  estate  is  made  less  convenient,  when  it 
is  left  with  a  front  on  a  less  desirable  street, 
when  the  current  of  travel  is  diverted  from  it, 
when  its  market  value  for  sale  and  hire  is  re- 
duced, when  its  availability  for  any  natural 
and  reasonable  use  is  impaired, — when,  in  a 
word,  the  owner  by  reason  of  the  discontinu- 
ance is  left  with  a  less  vsluable  piece  of  prop- 
erty than  he  had  before. 

Stetson  V.  Faaon,  supra;  Chamberlain  v. 
West  End  of  L.  db  C.  P.  B.  Co,  2  Best  &  S. 
605;  Bicket  v.  Metropolitan  B.  Co.  L.  R.  2  H. 
L.  Cas.  175,  Beckett  v.  Midland  B.  Co.  L.  R. 
8C.  P.  ^\  Metropolitan  Board  cf  Works  v.  Mc- 

Nora^As  to  the  riffht  to  recover  dama«res  for 
the  vacation  of  a  street,  see  note  to  Selden  v.  Jaok- 
■onvllle  (Ha.)  U  L.  B.  A.  87a 
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Carthy,  L.  R  7  H.  L.  Cas.  243:  Caledonian 
B.  Co.  V.  Walker,  L.  R.  7  App.  Cas.  269. 

The  same  principle  is  well  established  by  the 
dedsions  of  this  court  in  cases  where  damages 
are  claimed  for  the  laying  out  of  highways 
and  in  cases  arising  under  the  Betterment 
Acts,  where  it  has  been  necessary  to  determine 
what  are  the  special  and  particular  benefits 
which  may  be  offset  to  damages  or  considered 
in  assessing  betterments. 

AUen  V.  Charleetown,  100  Mass.  248;  Ban- 
croft V.  Boston,  115  Mass.  877;  Hilbovme  v. 
Suffolk  County,  120  Mass.  898,  21  Am.  Rep. 
522;  Benton  v.  Brookline,  151  Mass.  264. 

There  are,  however,  certain  decisions  in 
Massachusetts  which  seem  to  depart  from  this 
principle,  and  to  hold  that  in  cases  of  discon- 
tinuance no  landowner  is  entitled  to  damages 
unless  his  estate  abuts  on  the  part  of  the  high- 
way discontinued. 

Smith  Y.  Boston,  7  Cush.  255;  OasUe  v. 
Berkshire,  11  Gray,  26;  Datis  v.  Hampshire 
County  Comrs.  11  L.  R  A.  760,  153  Mass. 
218. 

If  the  doctrine  of  these  cases  is  to  prevail, 
the  court,  while  in  form  adhering  to  the  rule 
that  the  landowner  whose  estate  suffers  a 
special  and  peculiar  injury  can  recover  dam- 
ages, does  not  permit  the  inquiry  whether  such 
injury  has  as  matter  of  fact  been  suffered,  but 
draws  an  arbitrary  geographical  line,  and 
decides  as  matter  of  law  that  beyond  this  line 
no  such  injury  is  possible.  It  decides  that  a 
special  and  peculiar  benefit  can  be  added  to  an 
estifcte  wherever,  as  a  matter  of  fact,  it  is 
shown;  but  it  refuses  to  recognize  the  converse 
of  the  proposition. 

It  is  submitted  that  in  no  other  class  of  cases 
has  the  court  attempted  as  matter  of  law  to 
draw  such  aline,  and  that  these  decisions 
should  be  reconsidered. 

Messrs.  A.  H.  Wellman  and  J.  F.  Wlg^- 
gin,  for  defendant: 

The  discontinuance  of  a  part  of  Summer 
street  upon  which  the  petitioner's  land,  on 
account  of  which  he  claims  damages,  does  not 
abut,  so  long  as  bis  land  is  accessible  bj[  other 
public  streets,  gives  the  petitioner  no  right  to 
claim  damages  of  the  city.  The  damage  is 
contingent,  remote,  and  indefinite. 

Smith  V.  Boston,  7  Cush.  254;  Castle  v. 
Berkshire,  11  Gray,  26;  Datfis  v.  Hampshire 
County  Comrs.  11  L.  R.  A.  750.  153  Mass. 
218;  Fames  v.  yeu>  England  Worsted  Co.  11 
Met.  570;  Proprietors  of  Locks  <t  Canals  v. 
Nashua  A  L.  B.  Corp.  10  Cush.  885;  Boston  A 


099 


MAsaACHUSBrm  Sufbemb  Judicial  Court. 


Jura, 


W.  B.  Ckyrp.  ▼.  (M  Colony  R.  Corp.  12  Cush. 
«05;  Fuller  v.  Chicopu  Mfg,  Go,  16  Gray,  46; 
Ma$saehusetU  Ceni.R,  Co.  v.  Boston,  0.  db  F, 
B.  Co.  121  Mass.  124. 

The  petitioner  had  no  vested  rights  in  that 
part  of  Summer  street  that  was  discontinued. 
His  interest  was  one  which  belonged  to  him  in 
common  with  the  whole  public,  anft  any  in- 
convenience or  damage  suffered  by  him  is  of 
the  same  kind  sustained  by  the  public  gener- 
ally, and  in  a  greater  degree  only  by  all  the 
residents  on  Summer  and  Florence  streets. 

S^ulding  v.  Nourie,  148  Mass.  490;  Brai- 
nard  ▼.  Connecticut  Riwr  R.  Co,  7  Cush.  606. 

Holmefl»  J.,  delivered  the  opinion  of  the 
court: 

This  is  a  petition  to  recover  damages  for  the 
discontinuance  of  a  part  of  Summer  street,  in 
Maiden,  which  runs  into  Florence  street  ob- 
liquely. Just  opposite  the  petitioner's  land. 
The  petitioner's  means  of  access  to  his  estate 
remain  ample,  but  it  is  possible,  if  not  proba- 
ble, that  its  money  value  is  diminished  by  di- 
verting the  stream  of  travel  which  formerly 
flowed  towards  it  over  Summer  street. 

The  petitioner  begins  bv  asking  us  to  over- 
rule Smith  V.  Boiton,  7  Cush.  254,  and  the  C}»se8 
which  have  followed  it.  He  cites  the  English 
decisions  ending  with  Metropolitan  Board 
of  Workt  V.  McCarthy,  L.  R.  7  H.  L.  Cas.  248, 
and  Caledonian  B,  Co.  v.  Walker,  L.  R.  7  App. 
Cas.  259,  which  show  a  tendency  to  establish  a 
morC'liberal  rule  of  damages  than  ours;  and  he 
argues  further  that  laving  out  the  discontinued 
piece  of  street  would  have  been  a  benefit  for 
which  the  petitioner  might  have  been  assessed, 
{AUenY.  Charkstavm,  109  Mans.  2^;Eilboums 
V.  Suffolk  County,  120  Mass.  898, 21  Am.  Rep. 
622);  and  that  it  follows  conversely  that  it  must 
be  a  damage  for  which  he  should  be  paid  if  it 
is  taken  away.  He  might  have  added  that 
there  are  Massachusetts  decisions  or  other  stat- 
utes giving  damages  which  adopt  a  more  lib- 
eral test  even  than  the  English  cases,  and  give 
damages  for  which  an  action  would  not  have 
lain  had  the  act  been  done  without  authority 
of  statute.  Woodlmry  v.  Beverly,  158  Mass. 
245,  247,  248.  See  Metropolitan  Board  of 
Works  V.  MeCarihy,  L.  R.  7  H.  L.  Cas.  252. 

None  of  the  considerations  which  have  been 
urged  seem  to  us  to  warrant  our  overruling  a 
construction  of  a  statute  which  has  been  settled 
for  forty  years,  seemingly  to  the  satisfaction  of 
the  Legislature,  and  which  has  been  followed 
elsewhere  by  courts  of  the  highest  respectabili- 
ty. Smith  V.  Boston,  supra;  Celtic  v.  Berkshire, 
11  Grav,  26:  Davis  v.  Hampshire  County  Comrs, 
158  Mass.  218,  11  L.  R.  A.  750;  Hammond  v. 
Worcester  County  Comrs.  154  Mass.  509;  Coster 
V.  Albany,  48  N.  Y.  899, 414;  Fearing y.  Irwin, 
55  N.  Y.  486;  Paul  v.  Carver,  24  Pa.  207,  64 
Am.  Dec.  649;  McGe^s  Appeal,  114  Pa.  470, 
6  Cent.  Rep.  628;  Gerhard  v.  Seekonk  River 
bridge  Comrs.  15  R.  L  884;  Clark  t.  Provi- 
dence, 16  R.  I.  887,  1  L.  R  A.  725;  Polftek  v. 
San  Francisco  Orphan  Asylum,  48  Cal.  490; 
Kimball  v.  Roman,  74  Mich.  699;  Chicago  v. 
Cnion  Bldg.  Asso.  102  HI.  879;  East  St. 
Louis  V.  (/Flynn,  119  111.  200,  59  Am.  Rep. 
795;  Barr  v.  Oskaloosa,  45  Iowa,  275;  Dillon, 
Mun.  Corp.  4th  ed.  g  666.  The  authority  of 
cases  like  Woodbury  v.  Beverly  is  met  by  de- 
cisions directly  in  point,  and  the  English  de- 
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cisions,  whatever  the  respect  to  which  tbej 
may  be  entitled,  of  course  are  not  authority. 
Moreover,  if  there  is  a  difference  between  the 
law  of  this  state  and  that  of  England,  probably 
it  goes  further  than  the  counsel  for  the  peti- 
tioner pointed  out,  and  more  cases  than  were 
cited  might  have  to  be  overruled.  Smith  v. 
Boston,  and  the  cases  which  followed  it,  no 
doubt  would  have  recognized  the  English  test 
or  rule  to  which  we  have  referred,  namely, 
that  those  damages  can  be  recovered  which 
could  have  been  recovered  at  common  law  had 
the  acts  which  caused  them  been  done  without 
authority  of  statute.  But  our  decisions  as  to 
when  an  action  by  the  common  law  could  lie 
for  obstructing  a  highway  probably  are  less 
favorable  to  landowners  than  the  English  one. 
It  is  not  likely  that  Harvard  CoU^e  vT  Yearns, 
16  Gray,  1,  would  have  been  decided  the  same 
wav  in  England.  But,  if  that  decision  was 
right.  Smith  v.  Boston  was  right,  on  English 
principles.  We  express  no  opinion  as  to  now 
we  should  have  decided  any  of  the  foregoing 
cases  had  they  arisen  before  us  for  the  first 
(ime.  It  is  enough  to  say  that  Smith  v.  Bos- 
ton is  intelligible,  even  if,  with  Justice,  it  might 
have  been  more  liberal.  It  would  have  been 
intelligible  for  the  Legislature  tosav  that  w ben 
a  benefit  is  conferred  upon  a  lanaowner.  the 
value  of  which  he  does  not  pay  for,  he  takes 
it  upon  the  implied  condition  that  he  shall  not 
be  paid  for  it  when  it  is  taken  awav.  It  will 
be  remembered  that  there  were  no  betterment 
laws  when  the  meaning  of  this  Act  was  settled. 
It  was  intelligible  for  them  to  say  that  only  the 
loss  of  access — the  comparatively  palpable  in- 
jury— should  be  paid  for,  and  not  the  advan- 
tage which  the  landowner  had  had  the  luck 
to  enjoy  of  being  where  the  crowd  was,  some- 
what in  the  same  way  that  the  common  law 
refuses  to  recognize  the  damage,  otten  very 
great,  even  as  measured  with  money,  caused 
by  cutting  off  a  view. 

No  doubt  there  are  many  cases  in  which  it 
is  left  to  the  jurv  to  fix  the  difference  of  de- 
gree at  which  liability  begins.  Very  likely 
this  is  one  of  them  in  England.  But  there  are 
also  manv,  and  a  constantly  increasing  num- 
ber, in  which  the  law  draws  the  line.  The 
principles  on  which  it  has  done  so  may  not 
have  been  consistent,  because  it  has  actea  spo- 
radically, and  not  always  upon  a  general  the- 
ory, consciously  held.  Nevertheless  one  may 
doubt  whether  substantial  justice  has  not  been 
approached  most  nearly  when  it  has  not  been  a 
matter  of  course  to  leave  every  nice  question 
of  the  standards  of  conduct  to  the  Jury. 

The  petitioner  further  contends  that  he 
brings  himself  within  the  principles  of  Smith 
V.  Boston,  because,  as  he  says,  a  amall  point  of 
land,  of  which  he  owns  the  fee,  subject  to  the 
public  riffht  of  way,  touches  the  discontinued 
part.  We  do  not  pause  to  consider  whether 
the  fact  is  as  allegedf,  because,  if  it  is,  it  would 
not  affect  our  decision.  The  proposition  on 
which  Smith  v.  Boston  was  decided  was  that, 
to  lay  a  foundation  under  our  statute  for  a 
claim  of  damages  for  discontinuing  a  high- 
wav,  it  is  not  enough  to  show  that  a  shop  baa 
suffered  bv  the  diversion  of  travd,  or  that  the 
owner  finds  travel  less  convenient  at  a  distance 
from  his  place,  if  the  access  to  the  system  of 
public  streets  remains  substantially  unimpaired. 

Judgment  on  the  terdiet. 
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taarrowB  t.  Obmqox  tiaowt  Libb  ft  Utah  N.  R.  Co. 
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NORTHERN  R  CO.,  Appt. 


J.  T.  MULLEN,  Admr.,  etc,  of  Nicholas  J. 
Skottowe,  Deceased.  BeapL 
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]•  ETldeaeeofrepalrstoaplaeewhefl^ 
an  IflijQry  oeeurred  is  proper  when  admit- 
ted only  for  the  purpoae  of  ihowlnff  acta  of  own- 
eiahlp  or  control  over  the  place  and  not  as  an  ad- 
mlsBlon  of  neffUgenoe. 

S.  The  Haet  thjbt  aa  etorated  walk  to  a 
boat  la.n<Hiig  fm  upon  a  pubU/s  street 

doee  not  relieve  the  carrier  which  maintains  it 
from  JiabiUtj  for  injuries  caused  hj  Its  danger- 
ous condition  where  the  street  has  never  been 
opened  as  such  or  used  except  Xjj  the  carrier  and 
those  doing  business  with  it. 

8.  A  earrier^a  Habillty  fin*  the  nasaflB 
conditioB  of  and  lacAc  of  proper  lights 
on  a  walk  lee4Hng  to  Its  boat  landings 


CO  accoant  of  which  persons  are  injored  while 
on  their  way  to  the  boat  in  the  evening.  Is  not 
defeated  by  the  fact  that  the  boat  did  not  start 
nntU  morning,  where  passengers  where  provided 
with  deeping  aooommodations  on  the  boat  at  an 
extra  charge. 

4.  The  eonrt  eaanot  deelare  It  to  be 
contribntory  nBgUgmnee  for  persons  to 
walk  off  from  an  elevated  walk  In  the  dark,  at  a 
place  where  there  is  no  railing,  while  they  are 
on  their  way  to  a  boat  landing. 

6.  A  Tordlet  for  $10,000  will  not  be  set 
aside  ae  ezee«iiTe»  especially  if  approved 
by  the  trial  Judge,  where  it  is  given  for  Injuries 
by  which  a  woman  is  made  a  cripple  during  life 
and  subjected  to  much  pain  and  suffering. 

6*  The  earning  power  of  a  wealthy  man 
Vtwing  on  his  ineome  for  which  damages  on 
account  of  his  death  may  be  given  to  his  admin- 
istrator may  include  his  skill  in  the  management 
of  wealth  or  capacity  to  manage  affairs  which 
would  be  of  advantage  to  an  estate. 

(June  18,  1808.) 

APPEAL  by  defendant  from  ludgmeDts  of 
the  Circuit  Court  for  Wasco  CouDty  in  fa- 
vor of  plaintiffs  in  actions  brought  to  recover 


Nora.— i^uty  o/  eturrier  to  mainUxtnaafe  approachtB 
heifond  its  ovm  premise$. 

The  duty  of  the  carrier  to  maintain  the  ap- 
proaches to  its  station  in  a  safe  condition  Is  well 
established.  See  note8  to  Kelly  v.  Manhattan  B. 
Co.  (N.  Y.)  8  L.  B.  A.  74;  Louisville,  N.  A.  &  G.  B. 
Co.  V.  Lucas  (Ind.)  6  L.  B.  A.  108;  Walker  v.  Vicks- 
burg,  8.  At  P.  B.  Ck>.  (La.  Ann.)  7  L.  B.  A.  Ill:  and 
Pennsylvania  Co.  v.  Marlen  (Ind.)  7  L.  B.  A.  887. 

The  language  In  many  of  the  casea  in  which  such 
duty  is  adjudged  is  broad  enough  to  include  the 
liability  to  maintain  the  safe  condition  of  ap- 
proaches which  are  in  the  possession  and  control 
of  the  company  and  have  been  established  by  it 
for  tlie  furtiierance  of  Its  own  business,  although 
it  does  not  actually  own  the  land  over  which  the 
approaches  are  constructed. 

The  Supreme  Court  of  the  United  States  in  a  case 
in  which  the  question  was  not  directly  involved 
stated  tbat  the  companies  are  liable  for  injury  oc- 
casioned by  the  unsafe  oondltlon  of  the  land  or  its 
approaches.  Bennett  v.  Louisville  ft  N.  B.  Co.  102 
U.  S.  537,  SO  L.  ed.  286. 

There  seems  to  be  no  question  but  that  the  com- 
pany is  liable  in  case  there  is  a  continuous  plat- 
form joining  its  station  with  that  of  another  road, 
which  is  used  and  is  Intended  to  be  used  for  the 
transfer  of  passengers  from  one  road  to  another, 
for  the  safe  condition  of  such  platform  through  its 
entire  length  even  upon  the  land  owned  by  the 
other  company.  Louisville,  N.  A.  ft  C.  B.  Co.  v. 
Lucas,  8  L.  B.  A.  188,  U9  L.  ed.  668;  Wabash,  St.  L.  ft 
P.  B.  Co.  V.  Wolff,  18  lU.  App.  487. 

The  company  was  also  held  liable  where  it  had 
constructed  a  cattle-guard  in  the  highway  at  a 
place  so  near  to  the  pathway  leading  from  the 
highway  to  its  station  that  one  In  attempting  to 
reach  the  highway  fell  into  the  guard  and  was  in- 
jured. Hoffnuin  v.  New  York  Cent,  ft  CL  B.  B.  Co. 
75  N.  T.  606. 

In  Chicago  ft  N.  W.  B.  Co.  v.  Ullmore,  87  ID.  286, 
the  company  was  held  liable  for  injuries  caused  by 
faDing  through  a  bridge  over  a  public  highway 
which  It  kept  In  repair  and  which  was  used  as  an 
approach  to  its  trains. 
19L.RA. 


Where  the  company  constructs  its  platform  In  a 
public  highway,  it  is  liable  for  defects  therein  al- 
though the  municipality  may  also  be  liable  for  per- 
mitting a  nuisance  In  Its  streets.  Tobin  v.  Port- 
land, S.  ft  P.  B.  Co.  69  Me.  188, 8  Am.  Bep.  416. 

Where  the  company  permitted  private  parties 
to  construct  and  maintain  a  stairway  leading  from 
the  public  highway  to  the  station  grounds,  it  was 
held  liable  for  an  Injury  caused  through  a  defect 
therein  although  It  maintained  another  approach 
to  its  station  which  was  con  vonienc  and  safe.  Dela- 
ware, L.  ft  W.  B.  Co.  V.  Trautwein,  7  L.  B.  A.  485, 
62N.J.L.10Q. 

And  where  an  express  company  maintained  a 
stairway  fori  its  own  use  from  the  station  plat- 
form to  the  public  street,  and  a  passenger  In  at- 
tempting to  leave  the  station  went  down  that 
way  and  fell  from  the  platform  which  the  express 
company  had  constructed  for  loading  and  unload- 
ing Its  wagons,  the  railroad  company  was  held  lia- 
ble, and  the  court  stated  that  the  foot  that  the 
bottom  of  the  stairway  was  beyond  the  line  of 
ownership  of  the  railroad  company  neither  re- 
lieved it  from  duty  nor  mitigated  its  fault  Beard 
V.  Connecticut  ft  P.  B.  B.  Co.  48  V t.  lOL 

Where  the  company  stops  Its  train  to  permit 
passengers  to  obtain  refreshments  at  a  hotel  it  is  i-e- 
sponslble  for  the  safe  condition  of  the  passengers 
leading  from  the  train  to  the  hotel  although  they 
are  not  on  Its  property*  Penlston  v.  Chicago,  St. 
L.  ft  N.  O.  B.  Ck>.  84  La.  Ann.  777. 

The  liability  of  the  railroad  company  ceases, 
however,  in  case  its  approach  is  over  a  public 
highway  when  the  munloipallty  assumes  control 
over  the  approach  and  undertakes  to  keeo  It  In 
repair.   Quimby  v.  Boston  ft  M.  B.  Co.  68  Me.  Sl^. 

In  the  case  of  Bisenberg  v.  Missouri  Pac.  R.  Co., 
88  Mo.  App.  86,  in  which  the  company's  liability 
was  denied.  It  appeared  that  the  road  was  con- 
structed by  some  person  unknown  and  formed 
a  convenient  way  for  reaching  freight  cars  upon 
the  defendants  track.  The  defendant  had  once 
improved  It  but  it  was  not  the  approach  which  was 
maintained  and  held  out  by  the  carrier  for  the 
convenience  of  passengms  in  reaching  trains. 

fi.P.F. 


See  also  17  L.  R.  A.  633;  23  L.  R.  A.  (K)7. 
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damages  for  personal  injuries  allepred  to  have 
resulted  from  defendant's  negligence.  AJ- 
firmed. 

The  facts  are  stated  in  tbe  opinion. 

Mes9r$,  W.  W.  Cotton*  Zera  Snow  and 
Wallace  McCamant*  for  appellant: 

The  court  did  not  caution  tbe  jury  that  tbe 
testimony  admitted  over  the  objectfon  of  tbe 
defendant  was  evidence  on]^  of  control,  and 
was  not  to  be  taken  into  consideration  by  them 
on  the  question  of  negligence  on  the  part  of 
the  defendant    This  was  error. 

Morae  v.  Minneapolis  A  St.  L.  R.  Co.  80 
Minn.  466;  Terre  Haute  <fe  /.  R.  Co.  ▼.  Clem, 

7  L.  R  A.  588,  128  Ind.  15;  NaU^  v.  Harif&rd 
Carpet  Co.  51  Conn.  624, 60  Am.  Rep.  47;  tivd- 
»n  V.  Chicago  ds  N.W.  R,  Co.  69  Iowa,  581,  44 
Am.  Rep.  692;  Cramer  v.  Burlington,  45  Iowa, 
627. 

In  view  of  the  heavy  damages  awarded  plain- 
tiffs in  these  cases  and  tbe  limited  amount  of 
evidence  going  to  show  negligence  on  tbe  part 
of  the  defendant,  the  probability  is  very  strong 
that  this  error  of  the  court  contributed  not  a 
little  to  tbe  injury  of  the  defendant  and  should 
cause  a  reversAl 

Baird  v.  Daly,  68  N.  T.  647;  SaUers  v.  Dela- 
ware ds  ff.  Canal  Co.  8  Hun,  888;  Terre  Haute 
A  I.  R.  Co.  V.  Clem,!  L.  R.  A.  588, 128 Ind.  15; 
Payne  Y.  Troy  A  B.  R.  C7<9. 9Hun,  526;  Dougan 
V.  Champlain  Transp.  Co.  66  N.  Y.  1;  Jiaaes 
▼.  Southern  JPac.  Co.  (Or.)  49  Fed.  Rep.  797. 

The  duty  of  a  earner  to  provide  reasonably 
safe  approaches  to  a  landing  place  or  a  station 
is  confined  only  to  the  immediate  vicinity  of 
its  landing  or  station,  and  to  approaches  on  its 
own  ^ound  or  right  of  way.  Even  there  the 
liability  is  much  relaxed  from  that  of  the  car- 
rier to  a  passenger  actually  en  route  on  the  car- 
rier's train  or  boat.  The  dutv  of  tbe  carrier 
as  to  approaches,  even  when  it  does  attach,  is 
no  mater  than  tbe  duty  of  one  who  has  in- 
vited another  to  call  upon  him;  the  duty  in 
tbe  latter  case  is  simply  to  see  that  there  is  no 
pitfall  or  trap  into  which  the  guest  might  rea- 
sonably be  exx>ected  to  fall  between  the  front 
gate  and  door.  The  duty  is  one  of  ordinary 
care,  equal  to  but  no  greater  than  that  of  the 
passenger  or  guest  to  care  for  himself. 

Pennsylvania  Co.  v.  Marion,  2  West.  Rep. 
284, 104  Ind.  289;  Moreland  v.  Boston  ds  P.  R, 
Corp.  1  New  Eoff.  Rep.  909.  141  Mass.  81;  In- 
diana Cent.  R.  Oo.  v.  Hudelson,  18  Ind.  826, 
74  Am.  Dec.  254;  Kelly  y.  Manhattan  R.  Co. 

8  L.  R.  A.  74,  112  N.  Y.  448;  Quimby  v.  Bos- 
ton A  M.  R.  Co.  69  Me.  840;  RoUnns  v.  Jones, 

15  0.  B.  N.  8.  221. 

The  defendant  was  not  bound  to  provide  a 
road  or  way  from  the  business  part  of  the  city 
to  its  landing  place.  Indeed,  the  defendant 
lacked  the  power  so  to  do.  It  had  no  right  to 
occupy  the  streets  of  Dallas  City  for  this  pur- 
pose. 

Fanning  v.  Osborne,  84  Hun,  121. 

Nor  comd  it  condemn  private  property  for 
the  purpose  of  doing  so. 

Witham  V.  Osburn,  4  Or.  818,  18  Am.  Rep. 
287. 

The  act  of  the  defendant  by  Its  predecessors 
in  interest,  in  constructing  the  bridge  in  ques- 
tion was  a  voluntary  one.  They  were  under 
no  legal  obligation  so  to  do*  Not  only  so,  but 
the  repairs  they  put  upon  the  bridge  several 
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times  were  put  there  freely  and  voluntarily. 
So  far  from  it  bein<r  the  duty  of  defendant  to 
make  them,  it  laid  itself  open  to  an  action  for 
trespass  by  so  doing. 

Quimby  v.  Boston  <£  M.  R.  Co,  and  Fanning 
V.  usbome,  supra. 

Does  the  law  require  an  unlawful  act  of  any- 
one? Was  it  the  duty  of  this  defendant  to  lay 
itself  open  to  an  action  of  trespass  by  repairing 
the  bridge  in  question  7  The  answer  should  be 
"No." 

Fisher  v.  Proum,  81  L.  J.  Q.  B.  212;  Eisen- 
berg  v.  Missouri  Pae.  R.  Co.  88  Mo.  App.  85; 
Texas  A  N.  0.  R  Co.  v.  Dessommes  (Tex.) 
March  8,  1891;  Cusiek  v.  Adams,  116  N.  Y. 
66. 

Can  there  be  any  doubt  that  the  facts  made 
a  case  of  clear  contributory  negligence  against 
plaintiff  and  deceased?  If  they  carelessly 
stepped  off  the  bridge  at  a  point  where  thev 
knew  or  had  reason  to  know  a  railing  was  off, 
why  should  they  not  be  held  guilty  of  negli- 
gence contributing  to  their  injury? 

Reed  v.  Richmond  (^  A.  R.  (i>.  9S  Am.  & 
Eng.  R  R  Cas.  608;  Bedell  v.  Berkey,  76 
Mich.  486. 

Mr,  Alfi*ecl  S.  Bennett*  for  respondents: 

While  evidence  of  additional  precautions  or 
subsequent  repair  is  not  competent  for  the  pur- 
pose of  proving  antecedent  negligence,  it  is 
competent  for  the  purpose  of  showing  that  the 
place  where  the  injury  was  received  was  under 
tiie  control  of  the  de/endant. 

Readman  v.  Conteay,  126  Mass.  874;  Elliott, 
Roads  &  Streets,  650;  Lafayette  v.  Weawr,  92 
Ind.  479;  Manderscfnd  v.  Dubuque,  29  Iowa, 
78,  4  Am.  Rep.  196;  Folsom  v.  Underhill,  86 
Vt.680. 

A  common  carrier  is  liable  for  negligence  in 
the  construction  of  or  failure  to  repair  its  sta- 
tion approaches. 

Patterson,  Railway  Accident  Law,  p.  268; 
Quimby  v.  Boston  dt  M.  R.  Co.  69  Me.  840; 
Chicago  d  N.  W.  R.  Co.  v.  Fillmore,  67  IlL 
265;  Hulbert  v.  Nno  York  Cent.  R.  Co.  40  N. 
Y.  145;  Hartwig  v.  Chicago  dN.W.R.  Co.  49 
Wis.  868;  Carleton  v.  Franconia  1.  A  8.  Co. 
99  Mass.  216;  Barrett  v.  Black,  66  Me.  498,  96 
Am.  Dec.  497. 

It  makes  no  difference  upon  whose  land  such 
walk  was  situated.  If  it  was  constructed  and 
controlled  by  tbe  defendant,  it  is  liable. 

Tobin  V.  Portland,  8.  d  P.  R.  Co.  69  Me. 
1S8,  8  Am.  Rep.  415;  ^imby  v.  Boston  A  M. 
R.  Co.  supra. 

Lord»  J.,  delivered  the  opinion  of  the 
court: 

These  actions  are  brought  by  Jane  Skot- 
towe  in  the  one  case,  and  by  J.  T.  Mullen, 
aa  administrator  of  the  estate  of  Nicholas 
Skottowe,  in  tiie  other  case,  against  the  de- 
fendant, to  recover  damages  resulting  from 
a  fall  by  Jane  Skottowe  and  her  deceased 
husband  from  an  elevated  way  leading  from 
The  Dalles  City  to  the  defendant's  boat 
landing ;  which  lall  caused  serious  injury  to 
Jane  Skottowe,  and  the  death  of  her  nus- 
band.  The  liability  of  the  defendant  ia 
predicated  on  the  ground  that  the  defendant 
was  negligent  in  failing  to  keep  in  repair 
the  elevated  way  or  bridge,  from  which  the 
plaintiff  and  the  deceased  fell,  and  were  in- 
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Jured,  and  In  failing  to  provide  such  place 
wiUi  proper  lights. 

The  answer  of  defendant  put  in  issue  all 
the  material  allegations  of  the  complaint, 
and  further  alleged  that  the  elevated  way 
or  bridge  causing  the  injury  and  death  was 
not  the  property,  or  in  the  possession,  or 
under  the  control,  of  the  defendant,  and,  as 
a  separate  defense,  that  the  plaintiff  and  her 
deceased  husband  were  guilty  of  contribu- 
tory negligence. 

The  facts  are  substantially  these:  The 
plaintiff  and  her  deceased  husband  were  citi- 
zens of  Ireland,  traveline  in  this  country 
with  tiie  double  purpose  of  visiting  a  son  who 
resided  in  the  state  of  Wyoming,  and  such 
places  as  would  interest  them  or  contribute  to 
tiieir  pleasure.  It  would  seem  that  they  had 
secured  a  round- trip  ticket  from  Portland  to 
The  Dalles,  and  return,  and  that  they  had 
come  up  to  The  Dalles,  by  railroad,  with 
the  intention  of  returning  to  Portland  bv 
the  river,  on  one  of  the  boats  of  the  defend- 
ant, for  the  purpose  of  obtaining  a  more 
complete  view  oi  the  Columbia  river  scen- 
ery. The  boats  of  the  defendant  were  fitted 
up  with  staterooms  and  other  adjuncts  for 
the  comfort  and  accommodation  of  its  pas- 
sengers. As  the  hour  at  which  the  defend- 
aiit's  boats  were  accustomed  to  leave  in  the 
morning  was  early, — 7  o'clock, — the  com- 
pany, for  its  own  advantage,  and  for  the 
convenience  of  Its  passengers,  allowed  them 
to  come  on  board  of  its  boats  at  night,  and 
to  sleep  there.  For  this  accommodation  the 
defendant  charged  and  received  a  specified 
consideration,  and  by  reason  of  it  its  pas- 
sengers were  saved  from  the  necessity  of 
arising  at  an  inconvenient  hour  in  the  morn- 
ing in  order  to  reach  the  boat.  The  plain- 
tiff and  her  husband  reached  The  Dalles 
some  time  about  the  middle  of  the  day  and 
during  the  afternoon  went  down  to  the  wharf- 
boat,  as  it  would  seem,  for  the  purpose  of 
acquainting  themselves  with  the  way  to  the 
boat's  landing,  and  ascertaining  what  ar- 
rangements were  necessary  to  be  made  to  ^et 
on  board  of  the  boat.  The  agent  of  the  de- 
fendant informed  them  at  the  office  that  they 
could  come  on  board  of  the  boat  that  night, 
as  soon  as  it  came  in,  and  sleep  there  until 
morning,  so  that  they  would  be  on  the  boat 
at  its  hour  of  starting.  Concluding  to  avail 
themselves  of  this  accommodation,  they  re- 
turned up  town,  and  after  getting  a  meal  at 
a  restaurant,  and  walking  and  looking  around 
until  the  time  had  come  for  the  boat  to  ar- 
rive, they  started  down  to  its  landing.  It 
was  after  dark  when  the  defendant's  boat 
came  in,  but,  owing  to  the  fact  that  it  had 
a  barge  in  tow,  it  proceeded  up  the  river, 
under  slow  bells,  past  its  landing  place,  to 
a  point  on  the  river  about  opposite  the  place 
where  the  accident  occurrea,  for  the  pur- 
pose of  landing  the  barge,  when  it  turned 
Dack  to  make  its  landing.  Her  lights  were 
lit,  and  it  was  while  some  of  these  things 
were  occurring  that  the  accident  happened. 
The  landing  place  of  the  defendant's  boat  is 
some  distance  below  the  inhabited  portion  of 
The  Dalles,  and  is  reached  by  a  long  elevated 
incline  and  narrow  roadway  which  passes 
over  Mill  creek  by  means  of  a  bridge.     One 
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portion  of  this  roadway,  at  the  point  where 
it  leaves  the  inhabited  portion  of  The  Dalles, 
is  occupied  bj  the  defendant's  railroad  tracks 
and  leculs  to  its  shops,  while  tlie  other  por- 
tion of  it  gradually  inclines,  and  leads  to 
its  wharf  or  boat  landing.  These  two  ways, 
at  the  point  where  the  m/ury  occurred,  are 
connected,  and  rest  on  the  same  timbers. 
The  situation  is  difficult  to  describe,  but  it 
is  shown  on  the  photographic  exhibits. 
These  different  ways  were  originally  built 
by  the  Oregon  Steam  Navigation  Company, 
the  defendant's  predecessor  in  interest,  for 
the  purposes  specified,  and  since  then  have 
been  constantly  used  as  a  means  of  access  to 
and  from  its  shops  and  the  landing  place  of 
its  boats.  At  different  times  the  company 
has  rebuilt  and  repaired  this  roadway, 
raised  and  changed  it,  and  exercised  various 
acts  of  control  over  it.  The  place  where  the 
accident  occurred,  and  over  which  the  ele- 
vated roadway  or  bridge  crosses  Mill  creek, 
is  a  short  distance  below  the  last  building 
in  the  inhabited  portion  of  the  city.  The 
land  under  the  bridge  was  doubtless  a  public 
street  at  the  point  of  the  accident,  as  it 
seems  to  have  been  platted  as  such,  but  the 
city  has  never  opened  it  as  a  street,  nor  ex- 
ercised any  control  or  ownership  over  l^e  el- 
evated roadway  or  bridge. 

**  There  was  no  evidence, "  the  record  says, 
"  in  the  case  tending  to  show  that  Dalles  City, 
or  any  one  except  the  railroad  company,  and  * 
its  predecessors  in  interest,  had  exercised  any 
control  of  the  bridge  at  the  place  where  the 
accident  occurred,  or  had  ever  operated  or 
repaired  the  same."  The  bridge  is  from 
twelve  to  twenty  feet  from  the  ground, 
which  is  of  a  rocky  and  uneven  character, 
and  along  the  bridge  there  has  always  been 
a  *'rail  running,"  which,  a  short  while  be- 
fore tiie  accident,  got  loose  and  came  off, 
and  never  was  replaced  until  after  the  injury 
occurred. 

The  circumstances  of  the  fall  from  the 
bridge  are  thus  related  by  the  plaintiff: 
^'We  had  passed  the  town  and  got  to  the 
way  leading  to  the  boat,  it  being  then  nearly 
dark.  We  suddenly  fell  down  a  height. 
The  fall  rendered  me  unconscious.  I  was 
aroused  by  my  husband's  calls  for  help. 
I  became  unconscious  again,  and  then  eot 
conscious  again,  when  the  men  came^ 
carry  me  up  from  where  I  had  fal  len.  Shortly 
before  the  accident  we  remarked  to  each 
other  on  the  want  of  light.  We  were  feel- 
ing our  way  cautiously  along,  immediately 
before  the  accident.  My  husband's  calls  for 
help  at  the  place  df  the  accident  were  the  first 
thing  I  knew  after  the  accident,  while  we 
were  lying  on  the  stones  near  the  river." 

The  injury  to  the  husband  of  the  plaintiff 
was  of  such  a  character  as  to  cause  his  death 
a  day  or  two  afterwards.  The  injury  to  the 
plaintiff  confined  her  to  bed  for  many 
months,  and,  the  evidence  indicates,  will 
render  her  subject  perhaps  to  much  suffering, 
and  a  cripple  for  the  remainder  of  her  life. 
From  these  facts  and  circumstances  it  seems 
evident  that  the  plaintiff  and  her  deceased 
husband,  while  passing  over  the  bridge  or 
elevated  roadway,  seeing  the  boat  out  in  the 
river,  which  was  lighted  up,  uid  supposing 
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that  they  had  reached  the  landing,  walked 
through  the  opening  occasioned  by  the  want 
of  railing,  and  were  precipitated  upon  the 
rocka  below. 

Upon  this  state  of  facts,  the  most  vital 
point  of  the  conl^tion  for  the  defendant  is 
that  the  duty  of  a  passenger  carrier  to  pro- 
vide reasonaoly  safe  approaches  to  a  landing 
place  or  station  is  confined  only  to  the  im- 
mediate vicinity  of  its  landing  or  station, 
and  to  approaches  on  its  own  ground  or 
right  of  way,  and  that,  as  the  racts  show 
that  the  land  over  whicn  the  bridge  was 
constructed,  and  where  the  accident  occurred, 
was  a  public  street,  the  defendant  was  under 
no  obligation  to  keep  such  bridge  in  repair 
or  properly  lighted.  There  are  other  ques- 
tions connected  with  this  upon  which  error 
is  alleged,  and  to  which  we  shall  advert  at 
the  proper  time. 

There  is,  however,  a  preliminary  question 
upon  the  evidence,  to  which  an  exception 
was  taken,  that  must  be  first  disposed  of. 
One  Mr.  Allen  was  called  as  a  witness  for  the 
plaintifl,  and  testified  that  he  was  in  the 
employ  of  the  defendant,  and  engaged  in 
carpenter  work;  that  about  two  days  after 
the  accident  he  repaired  the  bridge,  by  re- 
placing the  missinff  railing.  He  was  then 
asked  Uie  question,  ''Under  whose  direction?" 
To  this  question  the  defendant  objected,  as 
incompetent  and  immaterial ;  whereupon 
'plaintiff's  counsel  stated  in  open  court,  and 
in  the  presence  of  the  jury,  that  he  did  not 
offer  the  testimony  for  the  purpose  of  sliow- 
ing  negligence,  but  for  the  purpose  of  show- 
ing acts  of  ownership  and  control  over  the 
bridge,  and  the  court  ruled  that  the  evidence 
should  be  received  for  that  purpose,  and 
that  purpose  only.  The  witness  then  an- 
swer^ that  he  was  instructed  by  Mr.  De 
Huff,  the  company's  foreman  or  superintend- 
ent at  the  shops.  It  is  conceded  that  this 
evidence  is  hardly  sufficient  to  show  that  Mr. 
De  Huff  had  authority  from  the  railroad 
company  to  make  the  repair  in  question,  but 
no  proper  means  were  taken  to  ^et  rid  of 
this  aspect  of  it.  As  already  disclosed,  this 
evidence  was  offered  for  the  purpose  of  show- 
ing that  the  bridge  or  place  where  the  injury 
was  received  was  under  the  control  of  the 
defendant.  As  applicable  to  this  object,  no 
objection  is  made,  if  the  evidence  snail  be 
restricted  exclusively  to  this  purpose.  It  is 
not  the  fact  that  repairs  were  actully  made 
by  the  defendant,  or  the  inference  of  control 
or  ownership  sought  to  be  drawn,  to  which 
objection  is  urged,  but  that  such  evidence  is 
inadmissible  for  that  purpose  unless  the  jury 
were  instructed,  or  expressly  cautioned  b} 
the  court  when  it  was  received,  that  it  could 
not  be  considered  by  them  on  the  question 
of  negligence.  Hence,  it  was  argued,  not- 
withstanding counsel  for  the  plaintiff  stated 
that  the  evidence  upon  objection  was  only 
offered  to  prove  Uie  control  of  the  defendant 
of  the  place  of  injury,  and  not  to  prove 
negligence,  and  the  court  ruled,  in  the  pres- 
ence of  the  jury,  that  it  would  only  be  ad- 
mitted for  the  purpose  of  showing  control, 
that  this  statement  and  ruling  were  not 
enougn  to  remove  the  objection  for  incom- 
petency, unless  the  court  went  further  when 
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the  evidence  was  received,  and  instnicted  or 
cautioned  the  jury  that  they  could  not  take 
it  into  consideration  upon  the  question  of 
negligence  on  the  part  of  the  defendant; 
otherwise  the  jurr  would  be  authoriased  to 
consider  such  evidence  as  proof  of  negligence 
or  to  treat  it  as  a  link  in  the  chain  of  such 
proof,  contrary  to  the  well-established  rule 
that  subsequent  repairs  are  not  competent 
for  the  purpose  of  proving  antecedent  negli- 
gence.  That  this  rule  is  now  to  be  regaraed 
as  settled  law  in  a  proper  case  is  not  con- 
tro verted,  as  the  authorities  in  suppcot  of  it 
fully  indicate.  Mcr^e  ▼.  Minneapolis  db  8t. 
L,  k,  Oo,  80  Minn.  465 ;  Tsrre  Haute  A  L 
R.  Go,  V.  Ol0m,  128  Ind.  16,  7  L.  R.  A.  688; 
NaUey  v.  Hartford  Carpet  Co.  61  Conn.  62^ 
60  Am.  Rep.  47;  Hudson  v.  Ohieago  db  Jx, 
W.  R  €h.  59  Iowa,  581,  44  Am.  Rep.  692. 
But  the  principle  seems  equally  as  well 
established  that,  while  evidence  of  additional 
precautions  or  subsequent  repair  is  not  com- 
petent for  the  purpose  of  proving  antecedent 
negligence,  it  is  competent  for  the  purpose 
of  showing  that  the  place  where  the  injury 
was  received  was  under  the  control  of  the 
defendant,  who  may  require  the  court,  if  he 
chooses,  to  restrict  it  to  that  point  by  a  proper 
instruction.  As  the  court  said,  in  Lctfayette 
V.  Weac&r^  92  Ind.  479,  such  evidenoe 
''was  not  admissible  to  prove  negligence 
on  the  part  of  the  city,  the  question  as 
to  which  was  to  be  determined  by  what 
was  known  before  and  at  the  time  of  the  ac- 
cident ;  but  it  was  evidence  of  the  city's  rec- 
ognition of  the  defect  in  the  sidewalk  as 
one  which  the  city  was  bound  to  repair,  and 
was  admissible  for  such  purpose.  .  .  . 
By  proper  request  the  appellant  could, 
through  an  instruction,  cause  the  restriction 
of  the  evidence  to  its  legitimate  effect.* 
See  Elliott,  Roads  &  Streets,  660,  and  author- 
ities cited  in  notes.  Independent  of  these 
considerations  we  do  not  think  there  was  any 
liability  of  the  jury  considering  the  evidence 
for  any  other  purpose  than  showing  control 
or  autnority  over  the  loctts  in  quo,  as  the 
circumstances  under  which  it  was  admitted 
expressly  restricted  it  to  this  purpose,  and 
exclude  the  idea  of  its  being  admitted  to 
prove  negligence.  So  that,  as  the  excep- 
tion stands,  while  we  agree  that  such  evi- 
dence is  and  ought  to  be  regarded  under  any 
circumstances  as  incompetent  as  an  admis- 
sion of  negligence,  we  do  not  understand  it 
is  incompetent  to  show  authority  over  the 
locus  in  quo,  or  control  over  the  place  where 
the  injury  occurred.  If  the  evidence  was 
competent  for  this  purpose  there  was  no  other 
defect,  except  possibly  to  show  the  authority 
of  De  Huff  to  order  the  repairs, — ^his  agency 
to  connect  the  company  with  the  makin? 
of  the  repairs, — ^but  this  was  regarded  as  <3 
no  consequence,  and  merited  little  attention 
of  counsel,  for  the  reason,  doubtless,  that 
there  was  other  evidence,  before  the  accident, 
indicative  of  tiie  defendant's  control  over 
the  place  of  the  injury,  or  recognition  of  its 
duty  to  keep  the  bridge  in  good  condition 
and  repair,  such  as  the  construction  and  re- 
pair of  the  bridge,  and  the  exclusive  use  of 
It  as  a  means  of  access  to  its  boat  landing. 
Moreover,  as  the  question  was  asked,   the 
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ftnswer  might  have  been  that  the  repair  of 
the  bridge  was  directed  to  be  done  by  the 
representative  of  the  defendant,  so  far  as  the 
court  could  know,  but  if  the  answer  did  not 
sufficiently  connect  the  company — turned  out 
to  be  improper — it  was  the  duty  of  the  de- 
fendant claiming  to  be  injured  by  it  to  move 
to  strike  it  out.  Still,  if  we  thought  the 
evidence  was  incompetent,  as  the  case  stands, 
in  view  of  its  importance  and  liability  to 
arise  frequently  in  the  trial  court,  we  should 
hesitate  to  excuse  the  error,  solely  because  no 
motion  was  made  to  strike  it  out. 

The  next  alle^;ed  error  is  the  refusal  of  the 
trial  court  to  direct  a  verdict  for  the  defend- 
ant. The  contention  is  that  the  undisputed 
evidence  shows  no  liability  upon  the  part  of 
the  defendiuDt.  This  is  based  upon  the  as- 
sumption that  the  undisputed  eviaence  shows 
that  the  elevated  walk  or  bridge  to  the  boat 
landing  of  the  defendant  is  upon  a  public 
street,  and,  as  a  consequence,  neither  the  de- 
fendant nor  its  predecessors  had  any  right  to 
occupy  the  street  b^  a  bridge  for  this  pur- 

gose,  and  that,  even  if  they  did  so  originally 
y  constructing,  and  subsequently  by  keep- 
ing it  in  repair,  it  was  a  voluntary  act,  and 
placed  the  defendant  under  no  obligation  to 
Keep  it  in  repair,  or  liability  for  want  of 
repair. 

As  the  Question  involved  is  important  and 
vital  as  anecting  tne  liability  of  the  defend- 
ant, it  deserves  to  receive,  despite  the  pres- 
sure of  our  duties,  our  best  consideration. 
At  the  risk,  therefore,  of  some  repetition  of 
the  facts  already  stated,  but  to  make  more 
clear,  if  possible,  the  relation  of  the  defend- 
ant to  the  loctu  in  quo,  as  a  part  of  its 
means  of  approach  to  its  boat  landing,  and 
the  relation  of  the  city  to  it,  as  showing  its 
control  over  it  we  quote  from  the  bill  of  ex- 
ceptions the  following  facts:  ** Plaintiff  also 
ciilled  as  witnesses  John  Gates,  R.  A.  Ros- 
c<K%  and  George  H.  Kna^gs,  whose  evidence 
tended  to  show  that  the  bridge  in  question, 
from  which  it  is  claimed  that  the  fall  oc- 
curred, was  constructed  by  the  Oregon  Steam 
Navigation  Company,  a  transportation  com- 
pnny  engaged  in  operating  boats  and  portage 
roads  from  The  Dalles,  on  the  Columbia 
river;  that  the  Oregon  Railwav  &  Naviga- 
tion Company  succeeded  to  the  Oregon  Steam 
Navigation  Company ;  and  further  tended  to 
sbow  that  the  Oregon  Railway  &  Navi^i^fttion 
Companv  continued  to  operate  and  control 
the  bridge  until  their  railroad  and  boat 
line  was  leased  to  the  defendant  as  shown 
herein ;  and  that  the  bridge  in  question  was 
the  bridge  extending  on  from  Main  street,  in 
Dalles  City,  across  a  ravine  through  which 
Mill  creek  runs,  and  leading  to  the  lower 
boat  landing  used  by  the  Oregon  Railway  & 
Navigation  Company  as  a  landing  for  the 
boats  operated  by  them  on  the  Columbia 
river;  that  it  was  such  bridge,  leading  to 
sucii  landing,  at  the  time  of  the  lease,  and 
since  then  it  had  been  u&ed  by  the  present 
company  in  operating  boats  on  said  river, 
as  a  means  of  access  to  and  from  the  town 
of  The  Dalles  and  the  boat  landing.  The 
evidence  further  tended  to  show  wat  the 
bridge  had  been  raised  once  or  twice  by  the 
Oregon    Railway   &  Navigation   Company 
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and  the  defendant  company,  and  that  the 
defendant  company  had  exercised  acts  of 
control  over  the  bridge  in  keeping  the  same 
up,  and  preventing  it  from  being  floated 
away  by  high  water,  and  by  its  means  the 
route  over  this  bridf^e  was  the  only  route  to 
the  lower  boat  landing ;  and  no  other  person 
or  persons  had  anything  to  do  with  the 
control  of  said  bridge,  or  keeping  it  in  re- 
pair, from  the  time  it  was  built  up  to  the 
time  of  the  injury  to  the  plaintiff.  The  ev- 
idence of  these  witnesses  also  tends  to  show 
that  there  was  no  business  other  than  that 
connected  with  the  defendant  company's 
business,  west  of  the  bridge  in  question, 
which  would  take  persons  thereover,  and 
that  the  bridge  was  used  only  by  persons  hav- 
ing business^^ith  the  defendant  company, 
and  that  it  was  used  by  such  persons  in  trav- 
eling to  and  from  its  wharf,  for  the  purpose  of 
traveling  over  its  line,  and  in  shipping  and 
receiving  freight.  The  testimony  of  these 
witnesses  furtner  tended  to  show  that  one 
side  of  the  bridge  in  question  was  a  railroad 
bridge  used  exclusively  by  the  defendant 
as  a  means  of  access  to  its  shops  and  round- 
houses, the  other  portion  of  the  same  bein^ 
a  narrow  plank  roadway  used  as  a  means  oi 
access  to  and  from  its  boat  line  and  wharves, 
witii  the  two  ways  separated  and  deflected 
from  each  other  some  distance  west  of  the 
place  where  plaintiff  was  injured.'' 

In  view  of  these  facts,  it  is  important  to 
ascertain  the  duties  of  the  defendant,  as  a 
public  carrier,  to  keep  all  the  approaches 
to  its  boat  landing  or  depot,  owned  by  it  or 
constructed  by  it,  and  under  its  control  or 
in  its  possession,  and  used  in  connection 
therewith,  safe  and  convenient  for  the  use 
of  its  patrons,  or  those  who  have  lawful  oc- 
casion to  use  them.  Dillon,  Ch,  J.,  laid 
down  the  rule  as  founded  upon  reason  and 
authority,  that  ''railroads  are  bound  to  keep 
in  safe  condition  all  portions  of  their  plat- 
forms and  approaches  thereto  to  which  the 
public  do  or  would  naturally  resort,  all  por- 
tions of  tiieir  station  ground  reasonably  near 
to  the  platforms,  where  passengers  or  those 
who  have  purchased  tickets  with  a  view  to 
passage  on  their  cars  would  naturally  or  or- 
dinarily go."  McDonald  v.  Ghieago  dk  N. 
W.  B,  Go.,  26  Iowa,  145,  96  Am.  Dec.  114. 

Such  corporations  are  not  only  bound  to 
keep  their  platforms  and  landing  places  safe 
and  convenient  for  all  who  make  use  of  their 
cars  or  boats  as  a  means  of  conveyance,  but 
they  are  bound  to  make  the  approaches  over 
their  own  premises,  or  premises  in  their 
possession  and  used  in  connection  therewith, 
safe  and  convenient  for  passengers.  The 
liability  for  the  nonperformance  of  this 
duty  by  such  corporations  is  founded  on 
the  general  principle  that  a  person  injured 
without  neglect  on  his  part,  by  a  defect  or 
obstruction  in  a  way  or  passage  over  which 
he  has  been  induced  to  pass,  for  a  lawful 
purpose,  by  an  invitation  express  or  implied, 
can  recover  damages  for  the  injury  sustained 
against  the  individual  so  inviting,  and  being 
in  default  for  the  defect.  Barrett  v.  Blacky 
56  Me.  498 ;  Carleton  v.  Iraneonia  L  d  8. 
Oo,  99  Mass.  219. 

This  principle  finds   its   illustration   in 
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TMn  V.  Portland  8.  A  P,  B.  Oo.,  69  Me. 
188,  8  Am.  Rep.  415.  There  a  hackman, 
while  carrying  a  passenger  to  the  depot  for 
transportation,  stepped,  without  fault,  into 
a  cavity  in  the  platform,  and  was  injured ; 
and  it  was  held  Uiat  the  company  was  liable, 
and  that  the  liability  was  the  same,  notwith- 
standing the  platform  was  within  the  limits 
of  the  nighway.  The  court,  after  stating 
that  it  was  the  duty  of  such  corporations  to 
make  the  approaches  to  their  depots  safe  and 
convenient,  and  likewise  to  so  keep  their 
platforms  and  landing  places  not  only  for 
those  who  are  passengers,  but  for  all  who 
have  rightful  occasion  to  use  them,  says: 
*'It  is  objected  that  the  defendant  built  the 

Elatform  within  the  limits  of  the  public 
iffhwav.  But  it  is  no  answer  to  the  plain- 
tin,  when  seeking  compensation  for  the 
consequences  of  their  neglect,  that  they  have 
trespassed  upon  the  rights  of  the  public. 
They  have  built  the  platform,  and  used  it. 
Their  passengers  and  those  having  rightful 
occasion  to  be  upon  it  are  there  by  their  in- 
vitation, and  they  are  responsible  for  its 
condition.  It  may  be  that  the  city  of  Port- 
land might  be  liable  for  a  nuisance  within 
the  limits  of  its  public  highways,  erected 
and  maintained  by  the  defendant  corporation. 
But,  if  so,  the  city  has  the  right  of  reclama- 
tion against  those  creating  the  nuisance. 
Much  more,  then,  could  the  party  injured 
nkaintain  his  action  directly  against  the 
corporation  causing  the  injury." 

In  Quimbp  v.  Boston  A  M,  K,  Co, ,  69  Me. 
840,  these  principles  are  reasserted,  but  the 
fact  that  the  sidewalk  where  the  Injury  oc- 
curred was  not  in  the  possession  and  control 
of  the  defendant  as  one  of  the  approaches  to 
their  station  defeated  a  recovery.  The  court 
says:  ^'A  railroad  corporation  is  bound  to 
keep  its  depot  and  the  grounds  around  it, 
owned  bv  the  corporation,  or  in  its  posses- 
sion, and  used  in  connection  with  it,  safe 
and  convenient  for  persons  who  have  lawful 
occasion  to  use  them.  It  is  bound  to  keep 
all  approaches  to  its  depot,  constructed  by 
it  and  under  its  control,  for  the  use  of  per- 
sons having  lawful  occasion  to  use  them,  to 
go  to  or  mm  its  depot  or  cars,  safe  and 
convenient  for  such  use,  even  though  the 
same  may  be  within  the  limits  of  the  high- 
way. The  burden  was  on  the  plaintiff  to 
show  that  the  walk  where  he  received  his 
Injury  was  constructed  by  the  defendants, 
and  was  in  their  possession  and  control  as 
one  of  the  approaches  to  their  station. '* 
The  court  then  proceeds  to  state  the  facts, 
showing  that  the  sidewalk  was  not  in  the 
possession  of  the  defendant,  but  that  the  city 
had  resumed  control  of  it,  and  kept  it  in  re- 
pair, and,  as  a  consequence,  that  the  defend- 
ant corporation  was  not  liable.  The  court 
says :  **  Upon  this  state  of  facts,  we  think 
it  clear  that  the  defendants  were  under  no 
obligation  to  keep  the  sidewalk  in  repair. 
It  was  no  part  of  their  bridge.  It  was  a 
part  of  the  public  street,  under  control  of 
the  city.  The  defendant  had  no  right  to 
enter  upon  it  to  make  any  changes  or  repairs. 
Their  liability  ceased  when  they  restored 
the  condition  of  the  sidewalks  to  the  accept- 
ance of  the  €117.**    This  case  is  cited  by 
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the  defendant,  but  the  principle  It  declares 
and  recognizes  Is  fatal  to  its  contention. 

Mr.  Hutchinson  says:  ''It  is  the  duty  of 
the  carrier  to  provide  a  reasonably  safe 
means  of  ^ettlnp^  to  and  from  the  station, 
and  it  will  be  liable  for  an  injury  resulting 
from  its  failure  to  do  so ;  and  if  passengers 
habitually,  naturally,  and  with  the  acqui- 
escence 01  the  carrier,  adopt  a  certain  route, 
especially'a  route  pointed  out  by  the  customs 
and  methods  of  the  carrier,  it  Is  the  duty  of 
the  latter  to  take  reasonable  precautions  to 
so  guard  and  maintain  It  that  passengers 
will  not  thereby  suffer  injury.  It  is  im- 
material in  this  respect  whether  the  carrier 
furnished  the  route,  or  provided  or  con- 
structed the  means  of  passage,  or  not.  If, 
with  full  knowledge  of  the  facts,  it  permits 
an  unsafe  and  dangerous  means  to  be  provided 
and  used,  it  is  as  much  liable  for  an  injury 
arising  therefrom  as  though  it  had  itself 
set  up  and  maintained  the  dangerous  way. 
The  same  rules  apply  to  carriers  by  water 
who  are  liable  for  furnishing  dangerous 
ffang  planks  for  use  by  passengers. "  Hutoh- 
inson,  Carr.  2d  ed.  §  519 ;  Qro^  v.  Laku  Short 
A  M.  8.  B,  Co.  69  Mich.  868,  14  West.  Rep. 
181 :  Hoffman  v.  New  Tork  Cent.  <fc  ff,  B. 
B.  Go,  76  N.  Y.  605 ;  Qreen  v.  Penjisylvania 
B.  Co.  86  Fed.  Rep.  68 ;  Texas  dt  8t.  L.  R. 
Co.  V.  Orr,  46  Ark.  196;  Wallace  v.  Wil- 
mingUmdtN.  B.  Co.  (Del.)  18  Atl.  Rep.  818; 
CollinB  V.  Toledo,  A,  A,  di  N.  M.  K  Co.  ^ 
Mich.  890. 

Plainly,  then,  It  is  the  duty  of  such  cor- 
porations to  provide  reasonable  accommoda- 
tions at  their  stations  and  landing  places,  to 
keep  in  safe  condition  all  portions  of  their 
platform  and  approaches  thereto  and  furnish 
safe  and  proper  means  of  ingress  and  egress 
therefrom,  even  though  some  part  of  it  may 
be  constructed  upon  a  highway,  if  the  same 
be  in  their  possession,  or  under  their  control, 
and  used  in  connection  with  them.  This 
duty  and  the  liability  of  such  corporations 
for  its  nonperformance,  when  an  injury  occurs 
in  respect  to  such  places,  platforms,  ap- 
proaches as  well  as  to  furnish  lights,  is  also 
fully  stated,  and  the  cases  maintaining  it 
collected,  in  Alabama  G.  8.  B.  Co.  v. 
Arnoid,  80  Ala.  600,  20  Am.&  Eng.  R.  R. 
Cas.  556,  Twie;  but  by  this  is  not  meant  that 
such  companies  are  bound  to  keep  their  prem- 
ises absolutely  safe,  or  that  the^  are  liable 
for  accidents  aue  to  want  of  ordinary  care  on 
the  part  of  the  injured  person.  They  are 
only  bound  to  exercise  ordinair  care  in  view 
of  the  dangers  to  be  apprehended.  The  dis- 
tinction between  such  liability  for  an  Injury 
to  a  passenger  occurring  on  their  cars  or  boate, 
and  lor  an  injury  occurring  on  their  platforms 
or  approaches  to  the  station  or  landing  places, 
is  well  recognized.  Pennaylvania  Co.  v. 
Marum,  104  Ind.  289,  2  West.  Rep.  284 ; 
Moreland  v.  Boston  ds  P.  B.  Corp.  141  Mass. 
31 ;  KeUy  v.  Manhattan  B.  Co.  112  N.  Y. 
443,  8  L.  R.    A.  74. 

Nor  is  there  any  claim  that  the  defendant 
is  an  insurer,  but  that  it  was  bound  to  use 
ordinary  care  to  keep  Its  approaches  to  ite 
boat  landing  safe  and  convenient,  and  that 
to  leave  a  railing  off  of  a  bridge  of  this 
kind,  at  such  a  place,  and  at  such  a  height 
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from  tiie  ground,  for  a  period  of  several 
-weeks,  was  a  want  of  ordinary  care,  if  not 
gross  negligence. 

Nor  do  the  cases  cited  by  the  defendant 
conflict  with  these  principles,  as  declared 
by  the  authorities,  or  support  its  contention. 
It  will  be  sufficient  to  notice  those  claimed 
to  be  most  in  point.  In  Eisenberg  v.  Missouri 
Pae.  B,  Co.,  88  Mo.  App.  91,  it  did  not  ap- 
pear that  the  road  had  been  built  by  the  de- 
fendant, and  held  out  to  its  patrons  as  a 
way  to  its  depot.  There  was  another  and 
safer  road,  and  the  exact  situation  of  the 
defect  was  known  to  the  plaintiff.  The  only 
element  in  the  case  Is  that,  prior  to  the  ac- 
cident, the  company  had  improved  it,  but, 
upon  the  plaintiff's  own  testimony,  the  case 
was  void  of  all  elements  of  negligence  upon 
the  part  of  the  defendant.  The  court  savs : 
^In  the  case  at  bar,  the  danger  was  neither 
a  hidden  nor  recent  danger.  The  excavation 
existed  before  the  ro£d  was  built.  The 
plaintiff  knew  the  exact  situation  for  years. 
His  drivers  knew  it.  This  very  driver  had 
traveled  over  the  road  repeatedly  on  the  day 
of  the  accident.  He  discussed  such  dangers 
when  they  were  in  full  view,  in  broad  day- 
light, with  his  fellow  servant,  and,  knowing 
what  risk  he  undertook,  voluntarily  assumed 
it,  although  he  might  have  used  another  and 
safer  road."  It  was  a  clear  case  of  contrib- 
utory negligence. 

In  Otmick  v.  Adam$,  115  N.  T.  58,  the 
bridge  was  built  for  the  convenience  of  the 
defendant.  The  plaintiff  was  a  stranger  to 
him,  and  to  whom  he  owed  no  duty.  Nor 
was  the  plaintiff  upon  the  bridge  upon  the 
defendant's  invitation,  nor  to  do  anv  business 
with  him,  but  for  the  purpose  of  seeing  a 
shooting  match  upon  an  island  with  which 
the  defendant  haa  no  connection  whatever. 

In  Texas  db  N,  0.  K  Co,  v.  Bessommes 
(Tex.  Sup.)  15  8.  W.  Rep.  806,  the  testimony 
was  so  i>ositive  and  definite  that  the  defendant 
bad  nothing  whatever  to  do  with  the  crossing 
at  the  place  of  the  injury  that  the  verdict 
was  held  contrary  to  the  evidence. 

There  is  no  relevancy  in  these  cases  or  the 
others  cited,  to  the  case  at  bar ;  nor  is  there 
anything  in  the  fact,  if  it  be  admitted,  that 
the  lana  where  this  bridge  was  constructed 
and  maintained  bv  the  defendant  was  platted 
as  one  of  the  public  streets.  It  by  no  means 
follows  that  tile  city  was  bound  to  open  the 
same  to  public  travel.  As  Thayer,  Ch.  J., 
after  showing  that  the  dedication  of  streets 
by  maps  and  plats  was  irrevocable,  and  vested 
them  in  the  public,  said :  ''But  it  does  not 
follow  that  the  city  is  under  any  obligation 
to  open  and  improve  such  streets  at  once ; 
they  may  be  allowed  to  remain  dormant 
\intil  their  use  becomes  a  public  necessity.  ** 
Meier  v.  Fartland  Cable  B.  O?.,  16  Or.  500,  1 
L.  R.  A.  856.  There  is  no  pretense  or  evi- 
dence to  show  that  the  city  had  opened  this 
street  beyond  its  inhabited  portion.  The 
evidence  is  undisputed  that  the  defendant 
built  the  bridge  partly  upon  it  for  its  own 
purposes,  and  has  ever  since  used  it,  exclu- 
sively, as  a  railroad  bridge,  and  as  a  way 
to  its  boats.  The  city  had  nothing  to  do 
with  it.  **  There  was  no  business  other  than 
that  connected  with  the  defendant  company's 
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business,  west  of  the  bridge  in  question, 
which  would  take  persons  thereover,  and  it 
was  used  only  by  persons  having  business 
with  the  defendant  company,  in  traveling  to 
and  from  its  wharf  for  the  purpose  of  travel- 
ing over  its  line,  and  in  shipping  and  re- 
ceiving freight."    So  runs  the  record. 

Nor  do  we  think  there  is  anything  in  the 
contention  that  the  defendant  is  not  liable 
because  the  plaintiff  and  her  husband  started 
to  go  on  the  boat  in  the  evening,  instead  of 
in  the  morning.  It  was  the  custom  of  the 
defendant  to  receive  passengers  on  its  boats 
in  the  evening,  and  allow  them  to  sleep 
there,  for  whidi  they  were  charged  extra,  or 
''fiftv  cents  for  single  berths,  and  six  bits 
for  double."  Its  officers  at  the  wharf  boat 
informed  the  plaintiff  and  her  husband  of 
the  custom,  and  they  were  going  to  the  boat 
to  avail  themselves  of  it  when  the  injury 
occurred.  By  so  doing  the  defendant  invited 
its  patrons  to  take  passage  on  its  boats  in  the 
evening  instead  of  in  the  morning,  and  was 
bound  to  make  its  approaches  safe  for  the 
travel  of  such  persons  as  it  was  for  persons 
who  came  on  board  of  the  boat  in  the  morn- 
ing.    We  think  there  was  no  error. 

It  is  next  objected  that  the  court  erred  in 
declining  to  instruct  the  jury  that  the  plat- 
ting of  the  ground  under  the  I)rLdge  in 
question  as  a  public  street,  and  selling  lots 
by  reference  to  the  same,  constituted  a  dedi- 
cation of  the  street.  This  objection  is  em* 
braced  in  five  long  Instructions  out  of  the 
numerous  instructions  asked,  and  are  justly 
subject  to  the  criticism  suggested  by  couosef. 
The  proposition  itself  was  not  disputed  as  a 
matter  of  law,  nor  was  the  refusal  of  the 
court  to  give  the  instructions  asked  in  conflict 
with  it.  It  was  the  fact  that  the  instructions 
i^ored  the  distinction  between  the  dedica- 
tion of  a  street  and  the  opening  of  that  street 
as  a  public  highway,  b^  which  the  defendant 
souirht  to  excuse  liability  that  caused  the 
court  to  refuse  them ;  but  the  view  we  have 
taken  renders  their  further  consideration  un- 
necessary .  The  evidence  shows  that  the  street 
was  not  opened  by  the  city,  nor  used  by  it, 
but  that  it  was  exclusively  occupied  by  the 
defendant  with  its  bridge  as  a  means  of  ac- 
cess to  its  boat  landing,  and  under  its  control 
at  the  time  of  the  accident. 

It  is  next  objected  that  the  trial  court  erred 
in  refusing  and  modifying  instruction  No. 
16,  upon  the  question  of  contributory  negli- 

fencc.  This  instruction  is  objectionable, 
ut  instruction  No.  89,  as  given  by  the  court, 
better  states  the  law  as  applicable  to  the 
facts.  There  can  be  no  doubt  but  the  bridge 
was  a  place  where  a  railing  or  guard  on  It 
was  necessary  at  all  times,  but  especially 
after  dark,  when  passengers  were  expected  to 
travel  over  it  to  and  from  the  landing  place. 
The  plaintiff  and  her  husband  were  strangers, 
and  the  circumstances  already  stated  were 
not  such  as  the  court  could  declare  contrib- 
utory  negligence. 

The  next  objection  is  that  "the  court  erred 
in  instructing  the  jury  that  the  defendant 
was  bound  to  keep  its  approaches  safe 
and  well  lighted  at  all  hours  of  night,  re- 
gardless of  the  time  set  for  the  departure  of 
I  Its  boats. "    This  refers  to  the  court  declining 
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to  give  certain  Instructioiia  asked  by  the  de- 
fendant, and  giving  certain  others  asked  by 
the  plaintiff.  By  the  instructions  thus 
given  and  refused,  it  is  claimed  that  the 
court  imposed  upon  the  defendant  the  duty 
to  keep  the  aporoaches  or  bridge  constructed 
by  it,  and  under  its  control,  leading  to  its 
steamboat  landing,  in  such  order  and  repair, 
and  so  well  lighted,  as  to  be  reasonably  safe 
at  all  hours  of  night.  The  complafnt  is 
tliat  this  laid  the  duty  on  the  defendant  re- 

fardless  of  time,  and  of  the  fact  that  the 
oat  did  not  leave  until  the  next  morning. 
Upon  this  point  the  instruction  given  by  the 
court  was:  **  If  the  defendant  had  been  in 
the  habit  of  and  accustomed  to  take  passen- 
gers on  the  boat  in  the  evening  and  permit- 
ting them  to  sleep  thereon,  then  its  liabili- 
ties as  to  a  passenger  passing  over  its  walks 
and  wavs  in  the  evening  for  such  purpose 
would  oe  just  the  same,  and  its  duties  as  to 
keeping  its  ways  to  its  boat  would  be  just  the 
same,  as  it  would  towards  a  passenger  going 
to  the  boat  at  the  hour  of  starting  in  the 
morning."  The  court  did  not,  therefore,  in- 
struct the  jury  that  the  defendant  was  bound 
to  keep  its  approaches  safe  and  well  lighted 
at  all  hours  of  the  nieht.  The  plaintlS  and 
her  husband  were  eoing  down  to  the  boat, 
as  the  evidence  indicates,  between  6  and  8 
o'clock  fn  the  evening.  It  was  the  usual 
time  when  the  defendant  was  in  the  habit 
of  receiving  passengers.  They  were  invited 
to  come  on  board,  and  they  had  a  right  to 
be  there ;  they  were  going  there  to  do  busi- 
ness with  the  defendant, — ^to  sleep  on  board 
of  the  boat  all  night,  and  pay  for  the  ac- 
commodation. The  benefit  was  mutual.  It 
was  not  a  gratuitous  privilege  for  their  own 
special  convenience.  The  'boat  was  just 
coming  into  its  landing,  and  the  time  was 
in  tlie  evening,  and  appropriate.  There  is 
no  claim,  nor  can  be  on  the  facts,  that  it 
was  the  duty  of  the  defendant  to  keep  its 
approaches  to  its  landing  safe  at  all  hours 
of  the  night,  but  that  it  was  its  duty  in  the 
evening,  when  it  was  accustomed  to  receive 

Sassengers.  Whether  it  was  the  duty  of  the 
efendant  to  keep  them  in  that  condition  at 
other  later  hours  in  the  night  was  a  matter 
with  which  the  plaintiff  in  this  case  has  no 
concern.  It  Is  next  objected  that  the  dam- 
ages awarded  are  excessive.    The  damages 


assessed  by  the  jury  are  large.  The  evidence 
tends  to  indicate  that  the  plaintiff  is  per- 
manently  injured.  "I  think,"  says  the 
medical  witness,  ''that  if  she  does  reeain 
the  use  of  her  limb,  and  it  becomes  free  m>m 
pain,  it  will  be  several  years.  It  will  take 
a  long  time  to  fully  recover,  if  she  ever 
does.  She  is  unable,  now,  to  stand  without 
support,  and  altogether  unable  to  walk,  and 
still  suffers  great  physical  pain  from  tho 
injury.  The  probabilities  are  that  she  will 
be  a  cripple  during  her  life,  and  subject  to 
much  pain  and  suffering."  In  such  case 
different  individuals  would  vary  in  their 
estimate  of  the  sum  which  would  be  a  just 
pecuniary  compensation.  ** It  is  one  thing," 
said  Mr.  JutUeeBXarj,  *^foT  a  court  to  admin- 
ister its  own  measure  of  damages  in  a  case 
properly  before  it,  and  quite  another  thing 
to  set  aside  the  verdict  of  a  jury  because  it 
exceeds  that  measure."  ThuntonY,  Martin, 
5  Mason,  407.  Nor  is  the  fact  to  be  overlooked 
that  the  judge  who  heard  the  testimony,  in 
refusing  the  motion  for  a  new  trial,  approved 
the  verdict  of  the  jury.  In  such  case, 
it  has  not  been  the  practice  of  this  court  to 
interfere,  nor,  if  such  was  not  the  practice,  - 
are  the  damages  given  so  excessive  as  to  jus- 
tify our  interference.  Many  larger  verdicts 
for  less  injuries  have  been  sustained  by  the 
courts. 

Thus  far,  the  cases  have  been  considered 
together ;  but  the  point  is  made  in  the  ad- 
ministrator case  that  no  earning  power  was 
Eroven  on  the  part  of  the  deceased.  This  is 
ased  on  the  inference  that  the  deceased  was 
a  wealthy  man,  living  on  his  income. 
Under  the  statute,  the  age  and  sex,  the  gen- 
eral health  and  intelligence  of  the  deceasedt 
his  habits  and  capacity,  mental  and  physical, 
to  earn  and  acquire  property,  are  all  to  be 
considered.  The  deprivation  of  his  affection 
and  society  cannot  be  taken  into  account. 
This  would  include  skill  in  the  management 
of  wealth,  or  capacity  to  manage  affairs, 
which  would  be  of  advantage  to  an  estate, 
and  the  loss  of  which  would  prove  a  detri- 
ment to  it. 

In  view  of  all  the  circamstances,  we  are 
unable  to  say  there  was  error,  and  must 
affirm  the  jtidgments,  or  judgtaent,  in  both 
eoiea. 


ALABAMA  SUPREME  COURT. 


J.  W.  HUGHES,  Admr.,  etc.,  of  B.  M. 
Hughes,  Deceased,  Appt., 

V. 

G.  M,  TORGERSON. 


(. 


.) 


!•   Services  by  an  architect  in  the  prep- 
aration of  drawings,  plans,  and  speoifloatloDS  for 


a  bulldinff  and  in  superintending  Its  erection  aie 
**work  or  labor  upon  ...  a  building  or  improve- 
ment  on  land*^  within  the  meaning  of  a  statute 
providing  for  meohanics*  liens. 

8.   The  heirs  of  the  owner  of  a  building 

who  dies  before  the  iUlng  of  a  lien  thereon  are 
neoeesary  parties  to  a  proceeding  for  its  enforce- 
ment. 

(May  28, 18091) 


Vote,— Right  of  arcMteet  to  a  mechanics*  lien. 
Architects  were  entitled  to  a  lien  under  the  civil 

law.   Domat,  pt.  I.  bk.  8,  title  1,  •  6,  art.  9. 
In  ^is  oountrj  they  are  given  a  lien  by  statute 

in  several  of  the  states,  and  where  the  statute  does 
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not  expressly  name  them  the  general  rule  is  that 
there  is  a  lien  for  furnishing  the  plans  and  specv 
ificatlODS  and  superintending  the  construction  of 
the  building.  Amoldi  v.  Oouln,  S  Qrant,  Ch.  814; 
Knight  V.  Noms,  18  Minn.  477. 


1892. 
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APPEAL  by  defendant  from  a  Judgment  of 
the  Circuit  Court  for  Jeflerson  County  In 
favor  of  pIflintifF  in  a  proceeding  Institated  to 
enforce  a  mecfaanics'  lien.    Bef>er9ed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Ward  A  John*  for  appellant: 

The  lien  is  statutory.  Its  character  and 
extent  must  be  ascertained  by  the  terms  of  the 
statute  creatingand  defining  it. 

Copeland  v.  Kehoe,  67  Ala.  594. 

The  Code  of  1886,  ^  8018,  the  law  in  force 
'When  the  work  was  done,  declares:  "Every 
mechanic  or  other  person  who  shall  do  or 
perform  any  work  or  labor  upon,  or  furnish 
any  material,  fixtures,  engine,  etc.,  for  any 
buildiuf^,  etc.,  under  or  by  virtue  of  any  con- 
tract with  the  owner,  etc.,  shall  have  a  fien. 

The  architect  does  not  work  upon  or  furnish 
materials  for  a  building.  In  those  states  where 
the  courts  have  held  that  architects  have  a  lien 
the  statute  provides  for  a  lien  in  favor  of  those 
who  perform  labor  for  a  building,  while  in 
those  states  where  the  words  of  the  statute  are 
like  ^  3018,  Code  of  1886,  the  courts  have  held 
the  architect  has  no  lien. 

Price  V.  Kvrk,  90  Pa.  47. 

Under  a  statute  giving  carpenters  and  all 
others  performing  labor  and  furnishing  mate- 
rials, etc.,  a  lien,  it  was  held  that  architects  had 
no  lien. 

Phillips,  Mechanics'  Liens,  ^  156.  158.  p. 
966;  Foushee  y.  Origsby,  12  Bush,  88;  Whit<i- 
ker  v.  imiih,  81  N.  C.  840.  81  Am.  Rep.  508; 
LittU  v.  Hobbs,  58  N.  C.  179,  78  Am.  Dec.  975. 

The  owner  of  the  fee  not  being  a  party  to 


the  statement  filed  and  not  a  party  to  the  sult». 
DO  lien  attached. 

See  MaeintoOi  y.  ThwnUm,  25  N.  J.  £q.  249. 

Suit  for  a  mechanics'  Hen  cannot  be  main- 
tained without  Joining  as  a  party  the  leffak 
owner  of  the  buildine  or  structure  upon  which 
the  lien  is  sought  to  be  enforced. 

15  Am.  &  Eng.  Encyclop.  Law,  p.  165. 

No  proceedinfl;s  under  the  Lien  Law  can  be 
maintained  against  executors  unless  it  is  in* 

I>roof  that  title  to  the  property,  on  which  the 
ien  exists  passed  to  them. 

15  Am.  &,  Eng.  Encyclop.  Law,  p.  118,  T  5, 
citine  OrystalY.  FlanneUy,  2E.  D.  Smith,  588. 

When  the  title  of  the  property  upon  which 
a  lien  is  claimed  is  changed  between  the  timo 
of  making  the  contract  ordering  the  work 
and  the  time  of  filing  the  lien,  the  person  own- 
ing the  property  when  the  lien  is  filed  Is  the- 
IN'oper  one  to  be  made  a  party  as  owner. 

15  Am.  &  Eng.  Encyclop.  Law,  p.  168,  note 
5.  citing  Edwards  v.  Derrickson,  281^.  J.  L.  89; 
Derrickson  v.  Edwards,  29  N.  J.  L.  468, 80  Am. 
Dec.  220;  BMm  v.  Bunn,  84  N.  J.  L.  822. 

Heirs  having  direct  interest  in  Uie  land  are- 
also  uecessarjr  parties  to  the  suit  and  are  prop- 
erly Joined  with  the  administrator. 

Phillips,  Mechanics'  Liens,  g  898,  p.  687; 
Ouerrant  v,  Dawson,  84  Miss.  149;  Belcher  v. 
Schaumbera,  18  Mo.  189. 

Where  the  title  of  the  premises  is  in  the  an- 
cestor at  the  time  of  his  decease,  his  heira 
should  be  made  parties. 

Phillips,  Mechanics'  Liens,  g  849,  p.  646. 

**  Every  mechanic  or  other  person,"  etc.,  in 


Performing  the  work  of  archlteot  and  superin- 
tendent Is  ^'perf ormlng'  labor**  sn  as  to  entttte  one 
to  a  lien.   Taylor  v.  OUdsdorff,  74  HI.  864. 

The  words  **other  person**  In  a  statute  giving  a 
hen  to  every  meohanio,  workman,  or  other  person 
perf orminfir  labor,  are  broad  enon^rh  to  Inolude  one 
performing  servfoes  as  architect  and  superintend- 
ent.   Mulligan  V.  Mulligan,  18  La.  Ann.  21. 

A  statute  giving  a  lien  for  work  done  for  or 
about  the  construction  or  erection  of  a  building  is 
broad  enough  to  include  one  who  devotes  his  time 
in  making  the  plans  and  drawings  for  the  work  and 
In  overseeing  its  execution.  Bank  of  Pennsylva- 
nia V.  Gries,  86  Pa.  4S5;  St.  Clair  Coal  Co.  v.  Martz, 
75  Pa.  388, 

The  one  who  draws  the  plans  and  superintends 
the  building  is  within  the  terms  of  a  statute  giving 
a  lien  to  '*any  person  for  labor  performed  for  the 
erection  or  construction  of  a  building.**  Matual 
Benefit  L.  Ins.  Go.  v.  Bowand,  f»  N.  J.  Eq.  807. 

A  statute  giving  a  lien  to  ^'any  person  who  shall 
perform  any  labor**  in  building,  altering,  or  re- 
pairing a  house,  is  broad  enough  to  Inolude  the 
services  of  an  architect  in  superintending  such 
work.   Stryker  v.  Osasidy,  7B  N.  Y.  60, 82  Am.  Bep. 


Planning  and  superintending  development  work 
upon  mines  is  **perrorming  labor**  within  the 
meaning  of  the  mechanics*  liens  statutes.  Kara 
Avis  G.  &  8.  Min.  Co.  v.  Bouscher,  9  Colo.  886. 

But  a  statute  giving  a  lien  to  architects  does  not 
include  one  performing  labor  as  superintending 
architect  of  grounds  and  accessories.  Adler  v. 
World*s  P.  Bxposition  Co.  126  III.  877. 

In  conflict  with  the  above  cases  it  has  been  held 
that  the  architect  or  superintendent  of  a  building 
baa  no  lien  by  reason  of  his  services.  Foushee  v. 
Grigsby,  12  Bush,  88. 

So  an  archlteot  has  no  lien  for  drawing  plans  and 
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spedflcatlons  and  giving  general  directions  to  the 
builder  under  whose  special  superintendence  the- 
building  is  being  constructed.  Baeder  v.  Bens- 
berg,  6  Mo.  App.  446. 

Simply  furnishing  pUma. 

In  Bank  of  Pennsylvania  v.  Gries,  86  Pa.  426,  It 
was  intimated  that  merely  furnishing  plans  for  ap- 
proval would  not  entitle  one  to  a  mechanics*  lien. 

And  it  was  subsequently  decidM  that  simply  pro- 
viding the  plans  and  specifications  does  not  entitle 
to  a  lien.    Price  v.  Kirk,  90  Pa.  47. 

The  plan  of  a  house  or  the  model  of  a  ship  does  not 
enter  into  the  structure  and  cannot  be  regarded  aa 
withm  the  statutes  by  which  liens  are  given  to  ma- 
terialmen and  laborers.    Ames  v.  Dyer,  41  Me.  897. 

Henoe  the  character  of  the  work  must  beset  out. 
Merely  naming  it  as  **arohitect*s  work**  is  not  suffi- 
cient.   Bush  V.  Able,  90  Pa.  153. 

No  lien  can  be  acquired  by  lumping  the  claim 
with  that  for  other  work.  Nelson  v.  Wlthrow,  14 
Mo.  App.  277;  Bdgar  v.  Salisbury,  17  Mo.  27L 

Superintending. 

On  the  one  side,  it  is  held  that  a  contractor  is  en- 
titled to  a  lien  for  his  own  services.  Sweet  v. 
James.  2  &  L  270. 

Overseemg  endtles  to  a  lien.  Willamette  Falls 
T.  &  M.  Co.  V.  Bemick,  1  Or.  189. 

On  the  other  side.  It  is  held  that  the  contractor 
has  no  right  to  a  lien  by  reason  of  his  superintend- 
ence. Jonee  v.  Shawhan,  4  Watts  &  S.  262;  Blakey 
V.  Blakey,  27  Mo.  89. 

There  is  no  lien  for  superintending.  Murphy  v. 
Murphy,  22  Mo.  A.pp.  18. 

A  mere  superintendent  has  no  lien  unless  he  per- 
forms manual  labor  himself  upon  the  work. 
GriePs  App.  (Pa.)  8  Cent  Bep.  868.  U.  P.  F. 
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ivhose  favoi  a  lien  is  declared  must  under  the 
rule  ^usdem  generis  be  a  person  of  the  same 
class  as  a  mechanic. 

See  the  word  *' other"  in  17  Am.  &  Eng. 
Encyclop.  Law,  p.  278  ei  aeq. 

Walker*  J.,  delivered  the  opinion  of  the 
court: 

A  lien  is  claimed  under  section  8018  of  the 
Code  upon  a  building  and  upon  the  lot  of  land 
on  which  it  is  erected.  By  the  judgment  a  lien 
was  declared  only  on  the  building,  and  not  on 
the  lot.  This  could  be  done  under  the  statute. 
Bedsole  y.  Peters,  79  Ala.  188.  In  the  state- 
ment filed  by  the  plaintiff  in  the  office  of  the 
judge  of  probate  a  lien  was  claimed  upon  the 
building  only,  and  not  upon  the  lot.  Of 
course,  the  lien  declared  could  not  extend 
beyond  the  claim  as  asserted  in  the  statement 

The  first  question  to  be  considered  is 
whether  the  building  was  sufficiently  de- 
scribed. The  description  is:  "A  certain 
three-story  brick  building  situated  on  rear  part 
of  lots  2  and  8,  block  122,  20th  street,  between 
Ave.  A.  and  B.,  in  the  city  of  Birminfirham." 
This  description  points  out  with  reasonable 
certainty  a  three-story  brick  building,  occupj- 
ng  the  hindmost  part  of  two  designated  lots 
in  a  certain  named  city  block, — the  part  there- 
of furthest  from  the  street  front  oi  the  two 
lots.  This  description ,  if  followed  by  a  person 
familiar  with  the  locality,  would  lead  him  to 
the  two  lots  named,  and  if  he  found  the  rear 
part  thereof  occupied  by  a  three-story  brick 
building  he  could  identify  that  building  as  the 
onl^  one  corresponding  with  the  description. 
This  is  sufficient  certainty.  BedsoU  v.  Peters, 
79  Ala.  188;  Eezartee  v.  Marks,  15  Or.  529; 
Phillips,  Mechanics'  Liens,  2d  ed.  §  878.  The 
statement  avers  that  "the  building  is  the  prop- 
erty of  one  Dr.  B.  M.  Hughes,"  who  was  de- 
ceased when  the  claim  was  filed.  This  did  not 
render  the  description  insufficient.  The  stat- 
ute expressly  provides  that  "no  error  .  .  . 
in  name  of  the  owner  or  proprietor  shall  affect 
the  lien."  Code,  §  8022.  The  plaintiff  claims 
A  lien  for  the  amount  of  the  compensation  due 
him  for  work  and  lal)or  as  an  architect  in  the 
preparation  of  drawings,  plans,  and  spedflca- 
tions  for  the  building  and  in  superintending 
the  erection  thereof.  Are  such  services  by  an 
iirchitect  "work  or  labor  upon  ...  a 
building  or  improvement  on  land,"  within  the 
meaning  of  the  Statute?  Code,  ^  8018.  It  is 
plain  that  a  contractor  for  the  construction  of 
the  building  is  within  the  protection  of  the 
statute.  If  he  was  also  intrusted  with  the 
planning  of  the  building,  and  with  the  sole  su- 
pervision of  its  erection,  we  think  it  is  equally 
plain  that  his  services  in  these  particulars  could 
be  regarded  as  properly  a  part  of  his  work 
*'upon  the  building,"  and  that  compensation 
therefor  might  be  included  in  the  amount  for 
the  security  of  which  he  could  acquire  a  lien 
4inder  the  statute.  There  is  nothing  in  the 
circumstance  that  such  services  were  rendered 
by  another  person  to  put  them  beyond  thepro- 
tection  of  the  statute.  Under  a  New  York 
statute  a  lien  was  authorized  in  favor  "of  any 
person  who  shall  perform  any  labor,  or  furnish 
any  materials,  in  building,  altering  or  repair- 
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ing  any  house,  etc.,  by  virtue  of  any  contract 
wiih  the  owner,"  etc.  "This  language,"  it 
was  said  in  Stryker  v.  Cassidy,  76  N.  Y.  50, 82 
Am.  Rep.  262,  "is  general  and  comprehensive, 
and  its  natural  and  plain  import  includes  all 
persons  who  perform  labor  in  the  construction 
or  reparation  of  a  building,  irrespective  of  the 
grade  of  their  employment,  or  the  particular 
kind  of  service.  The  architect  who  superin- 
tends the  construction  of  a  building  performs 
labor  as  truly  as  the  carpenter  who  frames  it, 
or  the  mason  who  lays  the  walls,  and  labor  of 
a  most  important  character.  .  .  .  The 
language  quoted  makes  no  distinction  between 
skilled  and  unskilled  labor,  or  between  mere 
manual  labor  and  the  labor  of  one  who  super* 
vises,  directs,  and  applies  the  labor  of  others. 
.  .  .  The  general  principle  upon  which  the 
Lien  Laws  proceed  is  that  any  person  who  has 
contributed  by  his  labor  or  by  furnishing  mate- 
rials to  a  structure  erected  b^  an  owner  upon 
his  premises,  shall  have  a  claim  upon  the  prop- 
erty for  his  compensation."  The  claim  of  an 
architect  was  allowed  in  that  case.  What  was 
there  said  seems  eminently  sound,  and  is  equal- 
ly applicable  to  the  Alabama  statute.  An  ar- 
chitect who  prepares  the  drawings,  plans,  and 
specifications  for  a  building,  and  superintends 
the  erection  thereof,  may  as  truly  be  said  to 
perform  labor  thereon  as  any  one  who  takes 
part  in  the  work  of  construction.  That  he  is 
within  the  protection  of  the  statute  is  a' propo- 
sition well  supported  by  adjudications  upon 
other  similar  statutes.  Phillips,  Mechanics' 
Liens,  2d  ed.  §  158. 

Dr.  Hughes,  who  was  the  owner  of  the 
building  in  question,  and  under  a  contract 
with  whom,  as  claimed  by  the  plaintiff,  the 
services  were  rendered,  died  intestate  before 
the  suit  was  instituted.  The  only  defendant 
was  the  administrator  of  his  estate.  On  the 
death  of  the  intestate  bis  heirs  became  the 
owners  of  the  property.  A  lien  cannot  be  de- 
clared and  enforced  in  a  proceeding  to  which 
the  owner  of  the  property  on  which  the  Hen  is 
claimed  is  not  a  party.  Boman  y.  Tharn^  83 
Ala.  448.  If  the  suit  had  been  brought  agai  nst 
the  intestate  in  his  lifetime  it  could  have  been 
revived  and  prosecuted  against  his  personal 
representative  alone,  without  making  his 
heirs  parties.  The  statute  expressly  provides 
for  that  contingency.  Code,  §  8081.  This 
provision  does  not  apply  to  suits  brought  after 
the  death  of  the  owner  or  proprietor  of  the 
property.  In  such  case  the  general  rule  ap- 
plies that  he  who  is,  at  the  time  the  suit  is 
commenced,  the  owner  of  the  building  or 
structure  upon  which  the  lien  is  sought  to  be 
enforced,  is  a  necessary  party  defendant,  with- 
out whose  presence  the  lien  cannot  be  declared 
or  enforced.  16  Am.  &  Eng.  Encyclop.  Law, 
165;  Phillips,  Mechanics'  Liens,  §  898.  The 
personal  representative  of  the  deceased  owner 
may  also  be  made  a  party  defendant.  The  pro* 
hibition  against  bringing  suits  against  personal 
representatives  within  six  months  after  the 
grant  of  letters  does  not  apply  to  suits  for  the 
enforcement  of  such  liens.  Code,  §  8043. 
Because  of  the  absence  of  necessary  parties 
defendant  the  Judgment  must  be  reversed. 

Reversed  and  remanded. 
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FARMERS  LOAN  &  TRUST  CO. 

V, 

GRAPE  CREEK  COAL  CO, 

(80  Fed.  Bep.  4SL) 

The  imuuiee  of  recetver^fl  certUleates 
which  shall  be  a  first  lien  on  the  mort- 
gm^^ed  property  cannot  be  anthoriaed 

by  the  court  Id  a  suit  to  foreclose  a  mortfrage  oo 
the  property  of  a  mere  private  corporation  such 
as  a  coal  mining  company. 

(May  7, 18(0.) 

APPLICATION  by  Joseph  G.  English,  the 
receiver  appointed  in  a  proceeding  to  fore- 
close a  mortgage,  for  permission  to  issue  re- 
ceiver's certificates  which  should  be  a  firsl  lien 
on  the  property  to  enable  him  to  raise  money 
to  operate  the  mortgaged  property.    Denied. 

The  Grape  Creek  (%al  Company  is  an  Uli- 
nois  corporation,  and  was  the  owner  and  oper- 
ator of  certain  coal  mines  located  near  Dan- 
ville, Illinois.  Some  time  ago  the  company 
executed  to  the  Farmers'  Loan  &  Trust  Com- 
pany a  mortgage  to  secure  an  issue  of  bonds 
amounting  to  $500,000.  These  bonds  were 
sold  on  the  market,  and  the  mortgage  was  the 
usual  form  of  trust  mortgages  given  under  such 
circumstances.  The  company  became  insolv- 
ent, made  default  in  the  payment  of  its  inter- 
est, and  the  Farmers'  Loan  <fe  Trust  Company 
filed  its  bill  in  the  United  States  circuit  court 
for  the  Southern  District  of  Llinois  for  a  de- 
cree of  foreclosure.  In  Uiat  proceeding  Mr.  J. 
G.  English  was  appointed  receiver,  and  under 
an  order  of  the  court  took  possession  of  the 


properly.  The  mines  were  in  operation  at  the 
time  of  the  appointment. 

The  receiver  presented  his  petition  represent- 
ing that  the  mines  were  in  a  dilapidated  con- 
dition; that  the  same  were  subject  to  overflow 
from  water,  and  required  constant  operation 
of  pumps  to  keep  them  free  from  water;  that 
the  mines  were  subject  to  waste  by  reason  of 
the  decay  of  timbers,  and  the  constant  falling 
in  of  the  roof,  etc.;  that  the  mines,  in  order  to 
preserve  them  in  proper  condition,  should  be 
worked  and  operated;  that  in  order  to  do  so  it 
would  reouire  that  he  should  make  contracts 
for  the  sale  of  coal  and  employ  sufficient  force 
to  operate  the  mines;  that  coal  could  only  be 
sold  upon  terms  requiring  pavments  for  coal 
delivered  every  thirty  days;  that  the  statutes 
of  Llinois  require  payments  to  be  made  to 
miners  every  week;  that  this  would  r^uire  the 
receiver  to  have  a  capital  on  hand  sufficient  to 
pay  his  men  weekly,  pending  the  collection 
from  sales;  and  that  to  obtafn  this  capital  it 
would  be  necessary  to  make  temporary  loans 
for  that  purpose.  He  asked  for  instructions  in 
the  premises,  and  for  authority  to  issue  receiv- 
er's certificates  for  the  purpose  of  raising  funds 
wherewith  to  make  certain  necessary  repairs, 
and  to  furnish  a  working  capital  for*  the  oper- 
ation of  the  mines. 

A  majority  of  the  bond-holders  consented 
that  an  order  might  be  entered  in  accordance 
with  the  prayer  of  the  petitioner.  A  minority 
of  Uie  bond-holders,  however,  appeared  and 
objected  to  the  issue  of  the  certificates  asked 
for. 

Mr,  W.  J.  Calhoun  for  the  receiver. 

Meurs.  Ronnella  A  Barry  for  Farmers 
Loan  &  Trust  Co. 

Messrs,  Heea  A  Johnson  for  objecting 
bond-holders. 


Nora.— Pouwr  to  permit  receiver  of  private  eorpor<i- 
Uons  to  create  liens  on  its  property. 

The  distinction  taken  In  thiff  case  between  quasi 
public  and  private  corporations  has  not  always 
been  observed  in  practice,  although  in  the  cases  in 
which  it  has  been  dlsreirarded  It  seems  that  no 
question  has  been  raised  as  to  the  power  of  the 
court  to  permit  the  recetvers  to  charge  property  in 
their  possession  for  current  expenses. 

In  Allison  v.  Coal  Oo.,  87  Tenn.  60,  in  which  a  set- 
tlement was  beinff  made  of  the  affairs  of  the  cor- 
poration, the  court  said  that  royalty  which  accrued 
to  owners  of  the  mine  operated  by  the  corporation 
while  in  the  hands  of  the  receiver  was  the  first 
charge  on  the  funds  in  his  hands,  bdnir  a  receiver's 
debt 

In  Neafle'B  App.  (Pa.)  U  Gent.  Bep.  186,  the  con- 
troversy was  as  to  the  payment  of  certain  certifi- 
cates wkilch  had  been  issued  by  a  receiver  in 
possession  of  the  property  of  tlie  American  Ship- 
building Ck>mpany,  and  the  court  said  that  the 
power  of  the  court  to  permit  the  issuance  of  such 
cerUflcatee  is  not  questioned,  and  they  were  there- 
fore treated  as  valid  so  far  as  issued  within  the 
terms  of  the  order  authorizing  them. 

In  Baht  v.  Attrlll,  42  Hun,  414,  the  question  was 
as  to  the  vattdity  of  reoeiver*s  certificates  which 
bad  been  issued  to  pay  the  wages  due  to  workmen 
of  the  Bookaway  Beach  Improvement  Company, 
before  the  property  went  into  the  hands  of  a  re* 
ceiver;  the  court  adjudged  them  void  for  the  rea- 
son that  it  was  not  proper  for  the  receiver  to  issue 
certificates  for  wages  earned  before  he  took  poa- 
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session  of  the  property,  and  their  validity  does  not 
seem  to  have  been  questioned  on  the  ground  that 
certificates  of  such  property  could  not  properly  be 
authorized. 

In  Kam  v.  Borer  Iron  Co.,  86  Ya.  754,  it  appeared 
that  a  mine  and  a  railroad  were  operated  by  the 
same  company  in  connection  with  each  other,  and 
the  court  decreed  that  under  those  circumstances 
it  was  proper  to  issue  certificates  which  should  be 
a  charge  upon  the  whole  property,  mine  aa  well  as 
railroad. 

In  Fidelity  Ins.  ft  S.  D.  Co.  v.  Shenandoah  Iron 
Co.,  42  Ped.  Bep.  877.  an  order  of  court  had  given 
the  receiver  of  an  iron  company  pennission  to  is- 
sue certificates  to  pay  interest,  taxes,  wages,  and 
freight  until  the  business  in  his  hands  should  real- 
ize suflBcient  to  pay  the  same,  and  also  for  materi- 
als necessary  in  the  protection  of  the  business.  It 
was  held  that  orders  given  workmen  upon  a  mer- 
chant for  goods  did  not  come  within  the  terms  of 
the  order  and  were  void  although  the  power  of  the 
court  to  authorize  such  certificates  is  not  ques- 
tioned. See  also  Gay  v.  Brieifield  0.  ft  L  Co.,  antet 
664. 

The  question,  however,  came  directly  before  the 
court  in  the  case  of  Bound  v.  South  CSarollna  B. 
Co.,  60  Fed.  Bep.  812,  in  which  it  was  sought  to  ob- 
tain prior  payment  out  of  the  funds  of  a  steam- 
ship company.  The  court  held  that  permission  to 
receivers  to  create  liens  upon  property  in  their 
hands  had  never  been  granted  in  any  case  except 
that  of  railroads,  and  the  court  refused  to  enforce 
'  the  charge  in  the  case  before  it.  H.  P.  F. 


8ee  also  28  L.  R.  A.  761  j  30  L.  R.  A.  201;  34  L.  R.  A.  303;  39  L.  R.  A.  623. 
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United  States  Cibcuit  Court,  Socih^bk  Dutbict  of  Ilunoib. 
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Oz  esham*  Oireuit  Jvdge^  deUvered  the  fol- 
lowing opinion : 

The  defendant,  a  priyate  corporation,  whose 
chief  business  is  mining  and  selling  coal,  con- 
veyed to  the  complainant,  in  trust,  lands  and 
two  coal  mines  in  Vermilion  county,  HI.,  to 
secure  an  issue  of  bonds  amounting  to  $500,- 
000.  An  installment  of  interest  was  allowed 
to  remain  due  for  more  than  six  months,  and 
this  bill  was  filed  to  foreclose  the  irust  deed. 
Joseph  O.  English,  who  was  appolDted  receiv- 
er, asks  for  an  order  authorizing  him  to  issue 
receiver's  certificates  not  exceedmg  In  all  $24,- 
000,  which  shall  be  a  first  lien  upon  the  trust 
property,  to  enable  him  to  pay  taxes  now  due, 
amounting  to  $8,428.64,  take  up  outstanding 
certificates  amounting  to  $6,400,  which  were 
issued  under  an  order  of  the  Vermilion  circuit 
court,  in  a  suit  to  foreclose  the  same  trust  deed, 
and  to  continue  the  operation  of  the  mines. 
The  receiver  represents  that,  with  additional 
working  capital,  he  could  operate  the  mines 
profitably,  and  better  protect  them.  The  hold- 
ers of  76  per  cent  of  the  bonds  and  the  corpora- 
tion Join  in  the  receiver's  request  The  holders 
of  the  remaining  25  per  cent  resist  the  applica- 
tion. The  corporation  is  insolvent  It  is  not 
claimed  that  the  receiver  is  without  means  to 
pay  taxes,  and  it  is  chiefly  to  enahle  him  to 
continue  the  operation  of  the  mines  for  antid- 
paied  profits  that  he  desijes  authority  to  issue 
certificates. 

When  it  becomes  necessary  for  a  court  of 
chancery  to  take  possession  or  property  which 
is  the  subject  of  htigation,  by  placing  it  in  the 
hands  of  a  receiver,  all  expenses  incident  to  its 
safe-keeping  and  preservation  are  properly 
chargeable  against  it;  and,  if  there  be  no  in- 
come, such  expenses  will  be  paid  out  of  the  pro- 
ceeds of  the  ccnrpvs  before  distribution  to  lien  or 
other  creditors.  It  does  not  follow,  however, 
that  because  property  of  a  private  corporation 
or  a  natural  person  may  be  thus  protected  and 
preserved  before  sale,  that,  in  order  to  raise 
money  to  operate  it  for  profit,  a  court  may 

Slace  a  charge  upon  it  in  advance  of  existing 
ens.  Fending  a  suit  to  foreclose  a  mortgage 
executed  by  a  railroad  corporation,  the  road 
may  be  operated  by  a  receiver,  and  dehts  con- 
tracted for  labor,  supplies,  and  other  necessary 
purposes  before  as  well  as  after  the  appoint- 
ment of  a  receiver,  may  be  made  a  first  lien 
upon  income,  and,  if  that  is  not  adequate, 
upon  the  corjme  of  the  property.  In  the  ex- 
ercise of  this  exceptional  and  extraordinary 
Jurisdiction,  which  is  of  comparatively  recent 
origin,  courts  have  entered  orders  masing  re- 
ceiver's certificates  first  liens  on  the  mortgaged 
property.    This  has  been  done,  however,  on 

grounds  not  applicable  to  mortgages  executed 
y  private  corporations.  A  railroad  corpora- 
tion is  a  quasi  public  institution,  charged  with 
the  dutv  of  operating  its  road  as  a  public  high- 
way, tf  the  company  becomes  embarrassed 
and  unable  to  perform  that  duty,  the  courts 
pending  proceedings  for  the  sale  of  the  road 
will  operate  it  bv  a  receiver,  and  make  the  ex- 
pense incident  thereto  a  first  lien.  This  is  done 
on  account  of  the  peculiar  character  of  the 

groperty.    It  is  generally  mortgaged  to  secure 
onds,  and  persons  who  invest  in  such  securi- 
ties know  that  the  mortgage  rests  upon  prop 
erty  previously  impress^  with  a  public  duty. 
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Private  corporations  owe  no  duty  to  the  pub- 
lic, and  their  continued  operation  is  not  a  mat- 
ter of  public  concern.  It  is  only  against  rail 
road  mortgages  that  the  Supreme  C^urt  of  the 
United  States  has  sustained  orders  giving  pri- 
ority to  receiver's  certificates  representing  par- 
ticular indebtedness,  and,  as  already  stated, 
.then  only  on  principles  having  no  application 
to  a  mortgage  executed  by  a  private  corpora- 
tion owing.no  duty  to  the  puuic  Fo§dick  v. 
Schall.  90  U.  8.  285.  35  L.  ed.  889;  Barton  v. 
Barbour  104  U.  8.  126,  26  L.  ed.  672;  JMiUen- 
bergtr  v.  Logantport,  C.  d  8,  W,  R,  Co.  106  U» 
8.  286.  27  L.  ed.  117,  Unum  Truit  Co,  v.  lUi- 
note  M,  R  Co.  117  U.  8.  484.  29  L.  ed.  968; 
Wood  V.  Guarantee  TruH  dt  8,  D,  Go.  128  U. 
S.  421,  82  L.  ed.  472;  Kneeland  v.  American 
Loan  di  Trust  Co.  of  Boet^m,  186  U.  S.  89,  34 
L.  ed.  879;  McrgarCe  L.  A  T.  R,  db  B.  8.  Co, 
v.  Texae  Cent.  &  Co,  187  U.  8.  171,  84  L.  ed. 
625. 

In  Wood  v.  Guarantee  Tnut  dt  8,  D.  Co. 
the  court  said:  "The  doctrine  of  Foediek  v. 
Bchall  has  never  yet  been  applied  in  any  case 
except  that  of  a  railroad.  The  case  lays  great 
emphasis  on  the  consideration  that  a  railroad 
is  a  peculiar  prop>erty,  of  a  public  nature,  and 
discharging  a  great  public  work.  There  is  a 
broad  distinction  between  such  a  case  and  that 
of  a  purely  private  concern.  We  do  not  under- 
take to  decide  the  question  here  but  only  point 
it  out" 

In  Kneeland  v.  Ameriean  Loan  dk  Trust  Co. 
of  Boiton,  supra,  in  discussing  the  jurisdiction 
of  the  chancellor  to  displace  the  lien  of  a  rail- 
road mortgage,  the  court  said:  "Upon  these 
facts  we  remark,  first,  that  the  appointment  of 
a  receiver  vests  in  the  court  no  absolute  con- 
trol over  the  property,  and  no  general  author- 
ity to  displace  vested  contract  liens.  Because, 
in  a  few  specified  and  limited  cases,  this  court 
has  declared  that  unsecured  claims  were  en- 
titled to  priority  over  mortgage  debts,  an  idea 
seems  to  have  obtained  that  a  court  appointing 
a  receiver  acquires  power  to  give  such  prefer- 
ence to  any  general  and  unsecured  claims.  It 
has  been  assumed  that  a  court  appointing  a  re- 
ceiver could  rightfully  burden  the  mortgaged 
property  for  the  payment  of  any  unsecured  in- 
debtedness. Indeed,  we  are  advised  that  some 
courts  have  made  the  appointment  of  a  receiver 
conditional  upon  the  payment  of  all  unsecured 
indebtedness  in  pre^rence  to  the  mortgage 
liens  sought  to  be  enforced.  Can  anything 
be  conceived  which  more  thoroughly  destroys 
the  sacredness  of  contract  obligations?  One 
holding  a  mortgage  debt  upon  a  railroad 
has  the  same  right  to  demand  and  expect  of 
the  court  respect  for  his  vested  and  contracted 
priority  as  the  holder  of  a  mottgage  on  a  farm 
or  lot  So,  when  a  court  appoints  a  receiver 
of  railroad  property,  it  has  no  right  to  make 
that  receivership  conditional  on  toe  payment 
of  other  than  those  few  unsecured  claims 
which,  by  the  rulings  of  this  court,  have  been 
declared  to  have  an  equitable  priority.  Xo 
one  is  bound  to  sell  to  a  railroad  company,  or 
to  work  for  it;  and  whoever  has  dealings  with 
a  company  whose  property  is  mortgaged  must 
be  assumed  to  have  dealt  with  it  on  the  faith 
of  its  personal  responsibility,  and  not  in  ex- 
pectation of  subsequently  displacing  the  prior- 
ity of  the  mortgage  liens.    It  is  the  ezqeptlon^ 
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and  not  the  rale,  that  each  prioritj  of  Hens 
can  be  displaced.  We  emphaaize  this  fiict  of 
the  sacrednesB  of  contract  Dens  for  the  reason 
that  there  seems  to  be  growing  an  idea  that  the 
chancellor,  in  the  exercise  of  his  equitable 
powers,  has  unlimited  discretion  in  this  mat- 
ter of  the  displacement  of  Tested  liens." 

And  farther  on  in  the  same  opinion  the  oonrt 
said:  "If,  at  the  instance  of  any  party  right- 
fully entitled  thereto,  a  court  should  appoint  a 
receiver  of  property,  the  same  being  railroad 
property,  and  therefore  under  an  obligation  to 
the  public  of  continued  operation,  it,  in  the  ad- 
ministration of  such  receiyership,  miflrht  right- 
fully contract  debts  necessary  for  the  opera- 
tion of  the  road,  either  f<Mr  labor,  supplies,  or 
rentals,  and  make  such  expenses  a  prior  lien 
on  the  property  itself." 

In  the  language  aboye  quoted,  there  fs  a 
plain  implication  that  the  limited  power 
which  courts  may  exercise  in  displacing  the 
liens  of  railroad  mortgages  should  not  and 
cannot  be  extended  to  mortgages  executed  by 
priyate  corporations.    The  court  Is  not  asked 


to  subyert  the  lien  of  the  mortgage  on  the 
ground  that  the  trustee  or  bond-holders  haye 
got  possession  of  anything  which,  in  equity, 
belongs  to  general  creditors.  It  is  to  enable 
him  to  operate  the  mines  for  the  benefit  of 
bond-holders,  against  the  wish  of  part  of  them, 
that  the  reoeiyer  desires  to  be  invested  with 
authority  to  issue  certiflcates  which  shall  be  a 
prior  lien  upon  the  property  embraced  in  the 
trust  deed.  Extensive  as  are  the  powers  of 
courts  of  equity,  they  do  not  authorize  a  chan- 
cellor to  thus  impair  the  force  of  solemn  obli- 
Stions  and  destroy  vested  rights.  Instead  of 
ipladng  mortgages  and  other  liens  upon  the 
property  of  private  corporations  and  natural 
persons,  it  is  the  duty  of  courts  to  uphold  uid 
enforce  them  against  all  subsequent  incum- 
brances. It  would  be  dangerous  to  extend  the 
power  which  has  been  recently  exercised  over 
railroad  mortgages  (sometimes  with  unwar- 
ranted freedom),  on  account  of  their  peculiar 
nature,  to  all  mortgages.  The  power  does  nd 
exist,  and  the  applieaiion  i$ 
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▲  trayeler  oa  a  lii^h  way  who  atoopa  to 
pick  up  and  throw  oat  of  the  way  a 
loose  telephone  wire  which  is  hanginv  so 
as  to  endanger  travelers  is  not  as  matter  of  law 
ffutlty  of  Buob  neffllgenoe  as  to  prevent  him  from 
recoverlnir  asrainst  the  city  for  the  injury  re- 
ceived from  the  wire  which  is  charged  with  elec- 
tricity on  the  ground  that  It  Is  a  defect  in  the 
highway. 

(May  10,1881) 

EXCEPTION  by  plaiotiif  to  a  mlinfr  of  the 
Superior  Court  for  Middlesex  County  di- 
rectinff  a  verdict  for  defendant  in  an  action 
brought  to  recover  damages  for  personal  in- 
juries alleged  to  have  resulted  from  a  defect  In 
one  of  defendant's  highways.    Sustained. 

The  facts  are  stated  in  the  opinion. 

Mears,  D.  E.  Ware  and  /.  Hewing*  for 
plaintifF: 

Mr,  Charles  J*  Melntire,  for  defendant: 

There  is  no  municipal  liability  to  individuals 
receiving  injuries  from  defects  in  highways 
beyond  that  which  is  defined  by  statute. 

HiU  V.  Boston,  122  Mass.  844,  28  Am.  Rep. 
888,  and  cases  cited. 

It  is  not  enough  for  plaintifT  to  show  he  was 
lawfuHv  in  the  street,  or  that  there  was  a  de- 
fect which  might  have  injured  bim  while 
traveling.  He  must  show  that  the  defect 
caused  injury  to  him  who  at  the  time  of  the 
injurv  was  oidng  the  street  for  the  purposes  of 
travel. 

Tighe  v.  LoweU,  119  Mass.  472;  Lucns  v. 
Brooldine,  119  Mass.  491;  SHekney  v.  SdUm^  8 


Allen,  874;  Blodgett  v.  Boston,  8  AUen,  287. 
Compare  with  Bunt  v.  Salem,  121  Mass.  294. 

The  plaintiff  cannot  be  considered  a  travel- 
er, for  be  was  merely  engaged  in  an  employ- 
ment upon  a  limited  territory  which  included 
a  portion  of  the  street.  One  who  uses  the 
street  for  the  purpose  of  play  is  not  a  traveler. 
By  what  rule  Is  he  a  traveler  who  appropriates 
the  street  for  the  purpose  of  work? 

Biodffett  V.  Boston,  8  Allen,  240. 

A  ^rson  may  so  emplov  himself  while  on 
the  highway  "as  to  make  ft  clear  that  he  has 
ceased  to  use  it  as  a  traveler,  and  when  there 
is  no  evidence  that  plaintiff  is  using  it  as  a 
traveler  it  is  the  duty  of  the  court  to  take  the 
case  from  the  Jury." 

Britton  v.  Oummington,  107  Mass.  849. 

The  removal  of  the  wire  so  that  it  should 
not  be  in  the  way  of  other  people  had  no  con- 
nection with  traveling,  and  Uie  statute  does 
not  apply  to  it. 

McIJouffoU  V.  Balem,  110  Mass.  21. 

The  wire  belonged  to  the  employers  of  the 
plaintiff,  and  was  attached  to  their  building 
on  the  premises  where  be  was  employed.  He 
attempted  to  remove  it  off  the  sidewalk. 

This  is  what  he  might  be  expected  to  do  in 
the  interest  of  his  employers  and  in  the  scope 
of  his  employment. 

The  master  could  not  recover  if  he  was  at- 
tempting the  same  object  What  different 
right  has  the  servant? 

Boston  V.  Worthington,  10  Gray,  496,  71  Am. 
Dec.  678;  Burt  v.  Boston,  122  Mass.  228,  and 
cases  cited;  Bartlstt  v.  Boston  Gas  Light  Co, 
117  Mass.  688.  19  Am.  Rep.  421. 

Holmest  /.,  delivered  the  opinion  of  the 
court: 
The  question  as  presented  by  the  plaintiff's 


Nora.— We  Und  no  other  adjudloatlon  as  to  the  I  from  an  attempt  to  remove  an  obstruction  from 
ffiffht  of  a  tmveler  to  recover  for  injuries  resoltlnff  I  the  highwaj. 
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evidence,  and  the  ruling  of  the  court,  is 
whether,  if  one  who  is  traveling  in  the  high- 
way sees  a  loose  telephone  wire  hanging  so  as 
to  endanger  travelers,  and  stoops  to  picK  it  up 
and  throw  it  out  of  the  way,  he  does  by  that 
act  lose  the  protection  given  to  travelers  by 
the  statute,  so  that  he  cannot  recover  for  a  de- 
fect in  the  highway,  under  Pub.  Stat.  chap. 
52,  ^  18.  It  must  be  assumed  that  the  Jury 
might  have  found  that  the  plaintiff  was  using 
due  care,  unless  the  contraiy  appears  as  mat- 
ter of  law,  and  that  the  wire  charged  with 
electricity  was  a  defect  The  fact  that  the 
wire  belonged  to  the  plaintiff's  master  is  im- 
material. Svrt  V.  Boston,  122  Mass.  228, 227; 
ffiU  V.  WiMor,  118  Mass.  261,  255. 

Our  decisions  have  drawn  the  line  of  liabil- 
ity rather  favorably  for  towns,  and  the  case  at 
bar  comes  pretty  near  the  line,  but  we  are  of 
opinion  that  the  plaintiff  ought  to  have  been 
allowed  to  go  to  the  Jury.  It  is  plain  that  the 
mere  fact  that  he  stopped  momentarily,  if  he 
did,  which  is  not  clear,  would  not  deprive  him 
of  his  rights  as  a  traveler.  BltM  ▼.  8outh  Had- 
ley,  145  Mass.  91,  94,  5  New  Enc.  Rep.  124; 
Varney  v.  Manchester,  58  N.  H.  fiO;  Dujfif  v. 
Dubvqus,  68  Iowa,  171.  If  he  was  a  travder, 
the  mode  of  his  coming  into  contact  with  Uie 
defect  is  not  material,  if  it  was  not  negligent. 
The  fact  that  he  voluntarily  took  hold  of  the 
wire  no  more  prevents  his  recovery  than  his 


voluntarily  brushing  against  it  or  voluntarily 
walking  over  a  pitfall.  It  may  be  said,  no 
doubt,  that  such  voluntary  handling  of  the 
wire,  even  if  not  negligent,  is  not  incident  to 
the  use  of  the  highway  for  purposes  of  travel; 
and  that,  thereu^re,  if  harm  comes  of  it,  it 
should  not  be  imputed  to  the  traveler,  or  give 
rise  to  liability,  although  the  cause  of  the 
harm  was  a  defect  for  which  the  citv  would 
have  been  liable  if  it  had  interfered  with  travel, 
and  had  done  the  damage  in  that  way.  We 
agree  that  cases  of  benevolent  iotermeddlins 
by  a  volunteer  can  be  put  in  which  he  would 
take  the  risk  of  anv  harm  that  might  befall 
him;  for  instance,  if  a  man  should  come  with 
carts  and  bricks  and  mortar  to  make  serious 
changes  and  repairs.  But  it  seems  to  us  thai 
to  throw  on  one  side,  out  of  the  way  of  travel, 
either  with  one's  stick  or  one's  hands,  a  lighti 
movable  object,  which  is  an  annoyance  or  ■ 
nuisance  where  it  is,  is  one  of  those  everyday 
acts  of  kindly  feeling  which  ftdrly  may  he 
said  to  be  an  incident  of  travel,  as  it  commonly 
goes  on,  and  to  be  within  the  protection  of  ths 
law.  Babson  v.  Boekport,  101  Mass.  98,  94, 
Britt&n  V.  Oummington,  107  Mass.  347;  Cho- 
line V.  Lowell,  144  Mass.  491, 4  New  Eng.  Rep. 
286;  Oraham  v.  Boston  (Mass.)  80  N.  K  Rep. 
170. 
Exceptions  svstainecL 
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PEOPLE  of  the  State  of  New  York,  ex  rel. 
Henry  BRADLEY  et  at.,  Bespts,, 

V, 

Thomas  G.  SHAW  et  al,.  Board  of  Canvassers 
of  Minerva  Township,  Appts, 

(•••■••••A.     X. vs. saw*/ 

!•  The  lack  ofanyaomliULtioii  does  ncvt 
prevent  voting  for  a  person  under  a  pro- 
▼Jsion  ttiat  ^  the  voter  may  write  or  paste  upon 
hJs  ballot  the  name  of  any  person  for  whom  he 
desires  to  vote  for  any  office.** 

8*  The  Iket  that  paater  ballots  plaeed 
on  ballots  ft>r  town  ollloers  contain  also 
the  names  of  candidates  for  excise  commissionen 
that  cannot  lawfully  be  voted  for  on  that  ticket 
will  not  Justify  the  inspectors  in  refusing  to 
count  and  declare  them  in  statinir  the  result 
wbere  these  paster  ballots  were  a  part  of  those 
printed  at  private  expense  by  candidates  of  an 
independent  meeting  or  caucus,  all  of  which 
were  alikcii 

rcJnnel7,18IXD 

APPEAL  by  defendants  from  an  order  of 
the  General  Term  of  the  Supreme  Court, 
Third  Department,  affirming  an  order  of  a 
Special  Term  of  said  court  which  was  filed  in 
the  office  of  ihe  clerk  of  Essex  county  which 
required  the  Board  of  Canvassers  of  Minerva 
Township  to  reassemble,  and  recount  the 
ballots  cast  at  an  election  held  March  1, 1892, 

Nora.— Tor  note  on  marks  and  devices  to  distln- 
ff uisb  ballots,  see  Kutledge  v.  Crawford  (OaLj  18  L. 
B.  A.  781. 
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incluamt^  certain  paster  ballots,  and  declare 
the  result  of  such  recount.    JJJ^rmed, 

The  facts  are  stated  m  the  opinion. 

Mr,  J.  W.  Hottffhton,  with  Mr,  John  H* 
Cwnninghanu  for  appellants  : 

A  peremptory  writ  will  not  issue  except  io 
a  case  of  clear  and  unquestioned  leiral  n^ht, 
and  should  not  be  granted  on  a  disputed  claim 
or  where  its  validity  is  controverted. 

jFVopfo  V.  Chenango  County  Suprs,  11  II.  T. 
663;  People  v.  Oreene  County  Suprs,  64  N.  T. 
600;  People  y.  WendeU,  71  N.  T.  171. 

The  relators  having  failed  to  receive  a  proper 
nomination  and  file  a  certificate  thereof  as  re- 
quired by  the  Ballot  Reform  Law,  were  not 
legally  candidates  and  were  not  entitled  to  be 
voted  for  and  were  not  eligible  to  office  at  the 
said  town  meeting,  and  the  pester  ballots  voted 
for  them  were  void  and  of  no  effect. 

The  provisions  of  the  Ballot  Reform  Act  are 
held  by  this  court  to  be  mandatory  and  a  dis- 
regard of  them  upon  any  pretense  whatever 
constitutes  a  violation  of  the  law. 

People  V.  Onondaga  County  Cantassers,  14 
L.  R.  A.  624,  129  N.  Y.  420. 

No  voter  shall  place  any  mark  upon  his 
ballot  or  do  any^  other  act  in  connection  with  a 
ballot  with  the  intent  that  it  may  be  identified 
as  the  one  voted  by  him;  no  person  shall  place 
any  mark  upon  or  do  any  other  act  in  connec- 
tion with  a  paster  ballot  with  intent  that  it 
may  afterwards  be  identified  as  having  been 
voted  by  any  particular  person. 

Ballot  Reform  Law,  g  88. 

When  a  ballot  has  been  deposited  in  a  ballot 
box,  upon  which  or  upon  a  paster  affixed 


617. 


See  also  17  L.  R.  A.  364,  382,  697;  19  L.  R.  A.  171 ;  27  L.  R.  A.  234;  40  L.  R.  A. 
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thereto  a  writing  or  mark  of  any  kind  has 
been  placed  by  the  voter,  or  by  any  other  per- 
son to  hia  knowledge,  with  the  intent  that 
anch  ballot  shall  afterwards  be  idenhfled  as  the 
one  voted  by  him»  the  same  shall  be  void  and 
of  no  effect. 

Ballot  Reform  Law,  §  85;  Laws  1891,  chap. 
296. 

The  ballots  should  differ  internally  only  in 
the  nailies  of  the  candidates  for  office. 

Opinion  of  Judge  Gray  in  PecypU  v.  Onon- 
daqa  County  Canvassers,  supra, 

Messrs,  Foley  &  Win^  for  respondeDts. 

QrwLYf  J.,  delivered  the  opinion  of  the 
court: 

These  appellants  composed  the  board  of 
town  canvassets  for  the  town  of  Minerva,  and, 
in  proceedings  instituted  upon  the  application 
of  these  relators,  a  peremptory  writ  of  man- 
damus issued,  requiring  them  to  reassemble, 
and  to  declare  the  resiSt  of  a  town  meeting, 
allowing  to  the  several  relators  the  number  of 
votes  cast  for  them  as  stated  in  the  moving 
affidavits,  and  called  "paster  ballots,"  ana 
directing  the  board  to  issue  a  certificate  of 
election  to  the  candidates  having  the  greatest 
number  of  ballots  cast  for  them,  including  such 
"  paster  ballots." 

The  first  objection— that  the  relators,  having 
failed  to  receive  a  proper  nomiDation  by  a 
political  party  which  at  the  last  election  before 
the  holding  of  the  convention  or  primary 
meeting  poUed  at  least  1  per  centum  of  the  en- 
tire vote  cast  in  that  political  division  of  the 
state  for  which  the  nomination  is  made — is 
wholly  unsound,  and  without  force.  The  plan 
contained  in  sectioDS  1,  2  and  8  of  the  Ballot 
Reform  Act  was  a  provision  for  the  printing 
of  an  official  ballot  at  the  public  expense;  a 
feature  well  designed  to  secure  the  desired 
secrecy  and  independence  of  the  ballot.  But 
that  it  was  in  no  wise  intended  to  prevent  the 
voter  to  vote  for  any  candidate  whom  he  chose 
is  evident  from  the  further  provisions  of  the 
law  (sec.  25)  that  ''the  voter  may  write  or 
paste  upon  his  ballot  the  name  of  any  person 
for  whom  he  desires  to  vote  foi  any  office." 
Indeed,  to  hold  otherwise  would  be  to  defran- 
chise,  or  to  disqualify,  the  citizen,  as  a  voter 
or  a  caodidate,  and,  in  my  opinion,  to  affect 
the  law  quite  unnecessarily  with  the  taint  of 
unconstitutionality  in  such  respects. 

The  interesting  and  more  important  question 
in  the  case  relates  to  the  effect  which  the  pres- 
ence upon  the  paster  ballot  of  the  name  of  the 
office  of  excise  commissioner,  and  of  the  name 
of  the  candidate  therefor,  had  upon  the  ballots 
cast  for  the  relators.  Being  upon  the  ballot 
officiallv  indorsed  and  to  be  cast  for  town  offi- 
cers other  than  excise  commissioners,  who, 
imder  the  Ballot  Law,  are  to  be  voted  for  upon 
a  separate  ballot,  and  in  a  separate  box,  of 
course  they  could  not  be  counted  as  votes  for 
the  candidate  for  excise  commissioner;  but  it 
was  argued  that  the  effect  upon  the  l»11ot  was 
to  mark  or  identify  it,  and  to  subject  it  to  the 
condemnation  of  the  law.    The  relators,  who 
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were  nominated  for  the  several  town  offices  at 
an  IndependeDt  meetiog  or  caucus,  were 
obliged  to  have  paster  ballots  printed  at  their 
own  expense,  for  use  at  the  polls.  All  of  these 
paster  ballots  had  printed  upon  them  the  name 
of  the  candidate  for  the  office  of  excise  com- 
missioner; and,  if  that  was  a  fact  which  made 
the  ballot  a  marked  one,  within  the  meaning 
of  the  Ballot  Law,  then  every  one  of  the  bal- 
lots printed  for  this  independent  ticket  and  for 
the  use  of  its  supporters  was  vitiated.  Tbe 
effect  of  this  appearance  upon  tbe  paster  bal- 
lots, however,  was  not  for  consideration  in  this 
proceeding,  otherwise  than  as  to  whether  it 
constituted  any  reason  for  rejecting  them  in 
counting  the  votes  and  declaring  the  result. 

The  case,  upon  the  affidavits  presented,  quite 
warranted  the  issuance  of  the  writ  in  question. 
Aside  from  the  grounds  stated  in  the  opposing 
affidavits  for  defeating  the  relators'  applica- 
tion, which  concerned  the  legality  of  the  mode 
bv  which  the  relators  were  put  in  nomination, 
all  that  was  urged  against  the  **  paster  ballots'^ 
cast  for  them  was  that  they  were  defective^ 
"in  that  they  contained  tbe  name  of  an  office, 
and  a  candidate  therefor,  that  was  not  upon 
the  official  ballots,  and  could  not  be  properly 
on  the  same  ticket  with  the  other  town  offi- 
cers," eto.  That  was,  in  substance,  a  claim 
that  these  paster  ballots  were  illegal,  and  could 
not  be  counted.  There  was  no  conflict  as  to 
the  number  or  description  of  these  paster 
ballots,  and  each  bore  the  proper  offidal  in- 
dorsement entitling  it  to  be  deposited.  The 
protest  which  was  filed  by  the  appellants,  and 
which  appears  in  the  case,  was  upon  the  sole 
ground  that  no  names  for  any  office  should  be 
counted  unless  they  were  such  as  had  received 
a  legal  nomination,  properly  certified  to  the 
derk.  We  think  that  by  a  p'roper  reading  and 
construction  of  the  Ballot  Law  it  was  the  duty 
of  the  inspectors  to  have  counted  the  ballots  in 
declaring  the  result  of  the  election,  and  that 
any  objecH^n  to  them  upon  the  ground  that 
they  were  marked  ballots  within  the  meaning 
of  the  Act  could  not  be  determined  in  this  pro- 
ceeding. The  question  before  the  court  upon 
the  application  of  these  relators  was  purely 
one  of  law  on  a  conceded  state  of  facts,  and 
one  which  it  was  competent  and  proper  for  the 
court  to  decide  upon  the  bearing.  It  went 
solely  to  the  right  of  the  relators  to  have  the 
paster  ballots  counted  and  declared  by  the 
board  of  canvassers  in  stating  the  result  of  the 
town  election.  The  particular  feature  objected 
to  in  these  paster  ballots  suggested  no  ground 
for  their  rejection  under  the  Election  Law,  and 
there  was  no  other  question  properly  before 
the  court  in  this  proceeding.  These  ballots 
should  therefore  have  been  counted  by  the 
board,  and,  because  of  their  rejection,  the  per- 
emptory writ  of  mandamus  was  properly  or- 
deied  to  be  issued. 

No  other  questions  call  for  any  review  by  us^ 
and  the  order  appealed  from  should  be  affirmed, 
with  costs. 

All  concur,  except  Finch*  J.,  not  voting. 
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William  HOEFLING  &  Son,  AppU., 
City  of  SAN  ANTONIO, 


(. 


.•Tez. 


J 


1.  The  oonstitiitioiuU  eqnalltgr  SAd  uni- 
fbrmity  of  ooeupatUm  taoEes  i«  Tlolated 
by  BA  ordlnanee  whioh  te  fair  on  its  faoe 
imposlDg  a  tax  upon  those  who  seli  meat,  but 
whloh  18  ooUeoted  only  from  those  who  sell  in 
their  own  shops  while  there  is  a  persistent  failure 
to  ooUeot  it  ftom  those  who  rent  stalls  from  the 
dty  and  who  pay  only  the  rental  value  thereof. 

S*  A  eltgr  cannot  lewy  an  ooeapation 
tax  on  persons  not  similarly  taxed  bgr 
the  stfl^  under  Const.,  art.  8, 1 1,  providing 
that  such  taxes  by  any  oounty,  oity^or  town  '*shall 
not  exceed  one  half  of  the  tax  levied  by  the 
state  for  the  same  period  on  such  profession  or 
business.*' 

8*  An  oceapatlon  tax  paid  under  eoer- 
elon  of  criminal  proceeding^  may  be 
recovered  bade  where  the  ordinance  im- 
poslDg it  was  unconstitutional  although  fair  on 
its  face  because  of  the  persistent  failure  to  en- 
force it  against  part  of  the  persons  to  whom  it 
applied.  ^ 

(June  10,  1882J 

APPEAL  by  plaintiffs  from  a  Judgment  of 
the  District  Court  for  Bexar  County  ren- 
dered upon  an  agreed  case  on  appeal  from  a 
justice's  court,  to  favor  of  defendant  in  an  ac- 
tion brought  to  recover  back  money  which 
bad  been  exacted  from  plaintiffs  as  an  occupa- 
tion tax.    Beversed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  OeoTge  C*  Altgelt  and  Henry 
£•  Vernon,  for  appellants: 

The  ordinance  of  the  city  of  San  Antonio 
imposing  an  annual  occupation  tax  upon 
butchers  establishing  private  stalls  for  vending 
meats  within  the  city  is  not  equal  and  uniform, 
aod  is  therefore  void;  and  appellants  having 
paid  such  tax  under  protest  duly  entered, 
ahould  have  been  awaraed  judgment  against 
appellee  for  the  amount  paid'  with  interest  and 
costs. 

Const,  art.  8,  §§  1,  2;  PuUman  Palace  Car 
Go,  V.  5tote, 64Tex.  274;  2Desty,  TaxB.  p.  1397; 
8t.  Louis  V.  Spiegel,  75  Mo.  146. 

The  ordinance  of  the  city  of  San  Antonio 
levying  a  tax  of  $75  per  annum  upon  individ- 
uals for  the  right  of  establisbiog  stalls  for 
vending  of  meats,  is  without  authority  of  law 
because  the  state  levies  no  occupation  tax  upon 
said  busiuess  or  calling,  and  such  tax  levied 
by  the  city  is  therefore  forbidden  by  the  Con- 
stitution of  the  state. 

W.  &  W.  Civil  Const.  §  989;  2  Cooley, 
Taxn.  pp.  209, 887;  2  Desty.  Taxn.  p.l384;  Bur- 
rouehs,  Taxn.  p.  892;  Dillon,  Mun.  Corp. 
S§  te7,  740, 763,  764. 


Note.— As  to  the  right  of  municipalities  to  im- 
pose occupation  taxes,  see  note  to  Richmond  &  B. 
R.  Ck>.  V.  ReidsvUie  (S.  a)  2  L.  B.  A.  284. 

As  to  municipal  licenses,  see  note  to  Magenau 
V.  Fremont  (Neb.)  9  L.  B.  A.  786. 
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Messrs.  Upson  A  Berifstrom*  Tor  appel- 
lee: 

The  ordinance  of  the  city  of  San  Antonio, 
Imposing  a  tax  of  $76  upon  butchers  who  es- 
tablish stalls  for  vending  meats  within  the 
citv,  being  a  tax  imposed  upon  all  persons 
alike,  so  establishing  such  stalls,  irrespective  of 
the  locality  within  the  city  limits  where  estab- 
lished, is  not  obnoxious  to  the  criticism  of 
being  unequal  and  nnuniform,  and  Is  therefore 
valid  and  enforceable. 

By  section  76  of  the  charter  of  the  city  of 
San  Antonio,  the  city  council  is  authorized  to 
license,  tax  and  regulate  all  trades,  profes- 
sions, occupations,  and  callings,  the  taxing  of 
which  is  not  prohibited  by  the  Constitution  of 
the  state,  and  there  being  no  coDStitutional 
inhibition  against  taxing  individuals  for  estab- 
lishing stalls  in  an^  part  of  the  state  for  vend- 
ing meat,  the  ordinance  in  question  is  valid. 

City  Charter  of  San  Antonio,  §76,  approved 
April  18.  1870;  HirshJiM  v.  J>aUas,  29  Tex. 
App.  242. 

Stayton,  Oh.  J.,  delivered  the  opinion  of 
the  court: 

This  case  originated  in  justice's  court,  and 
on  appeal  to  the  district  court  judgment  was 
rendered  against  appellants  upon  the  following 
agreed  case:  *'First.  That  plaintiffs,  Wm. 
Hoefling,  Sr.,  and  Wm.  Hoefling,  Jr.,  are  and 
werepartners  in  business  under  the  firm  name 
of  Wm.  Hoefling  &  Son,  doing  business  as 
butchers  in  the  city  of  San  Antonio,  Bexar 
county.  Texas,  at  two  separate  establishments 
or  private  markets,  upon  their  own  property, 
and  not  in  the  market  house  of  the  city  of  San 
Antonio.  Second.  That  said  plaintiffs  opened 
said  private  markets  upon  their  own  property 
with  the  consent  and  approval  of  the  city  coun- 
cil of  the  city  of  San  Antonio,  under  the  provis- 
ions of  the  city  ordinance,  hereinafter  set  out. 
T/iird.  That  the  city  of  San  Antonio  main- 
tains, and  for  many  years  has  had,  a  public 
market,  with  stalls  that  are  rented  to  individ- 
uals at  certain  rentals,  with  prices  according 
to  location,  and  values  fixed  by  the  city  coun- 
cil of  San  Antonio;  but  the  market  master 
does  not  collect  said  amount  of  $7.5  from 
butchers  occupying  stalls  in  said  public  market 
in  addition  to  such  stall  rents.  Fourth.  That 
the  following  ordinance,  passed  bv  the  city 
council  of  the  city  of  San  Antonio,  is  the  only 
ordinance  by  virtue  of  which  the  sum  of  money 
herein  sued  for  was  collected  from  plaintiffs, 
and  paid  by  them  under  protest,  to  wit:  'Sec. 
20.  The  city  council  may  grant  to  individuals 
the  right  of  establishing  in  any  designated  lo- 
cality within  the  city  stalls  for  the  vending  of 
meat,  granting  general  market  privileges. 
Each  person  or  firm  granted  such  right  shall 
pay  therefor  to  the  market  master,  for  the  use 
of  the  city,  seventy-five  dollars  per  annum, 
quarterly  m  advance,  and  shall  post  the  re- 
ceipts in  a  conspicuous  place  in  said  stall.  The 
city  council  may  revoke  any  grants  made  here- 
under, at  any  time  deemed  necessanr.'  Fifth. 
That  heretofore,  to  wit.  on  the  ist  day  of 
April,  1891,  plaintiffs  were  required  by  the 
market  master  named  in  said  ordinance  to  pay 
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to  taid  city  the  sum  of  tbirty-seven  dollan  and 
flfiy  cenU,  (f  87.50)  being  eighteen  dollars  and 
■evemy-flve  cents  (|18.'Jo)  on  each  one  of  faid 
meat  sunds,  for  three  months'  license  tax  from 
April  1.  1891,  to  June  80.  18j*1.  Sixth,  That 
plaintiffs  paid  said  tax  under  protest,  and  after 
'the  inntitution  of  criminal  proceedings  in  the 
recorder's  court  in  the  city  of  San  Antonio, 
and  before  making  said  pa^  ment.  duly  notified 
the  authorities  of  the  said  dty  of  San  Antonio 
that  said  payment  of  thirty-seven  dollars  and 
fifty  cents  was  made  under  protest,  and  that 
suit  would  be  brought  for  money  so  paid  un- 
der protest.  Seventh,  That  there  Is  no  ques- 
tion before  the  court  as  to  sufficiency  of  the 
protest,  or  as  to  the  amount  paid  by  plaintiffs, 
out  that  the  only  question  before  the  court  is 
the  validity  or  invalidity  of  the  ordinance 
aforesaid."  '*Tmth,  That  there  is  no  other 
ordinance  of  the  ciiy  of  San  Antonio  imposing 
any  occupation  tax  or  license  tax  upon  butch- 
ers except  the  one  embodied  in  this  agree- 
ment."  **Tu>elfth.  That  the  sole  question  for 
the  determination  of  the  court  is  the  validity 
of  the  aforesaid  city  ordinance,  so  that,  if  the 
aame  is  held  valid,  jud/rment  should  be  ren- 
dered for  defendant,  and  if  the  same  is  held  io- 
yalid  judgment  should  be  rendered  for  plain- 

tars." 

The  charter  of  the  city,  enacted  on  August 
18,  1870,  provides  that  the  mayor  and  council 
ahall  have  power  "to  license,  tax.  and  regulate 
merchants,  oommission  merchants,  hotels,  and 
boarding-house  keepers,  restaurants,  drinking 
houses  or  saloons,  bar-rooms,  beer  saloons,  and 
all  places  or  establishments  where  iutoxicating 
or  fermented  liquors  are  sold,  brokers,  pawn- 
brokers, money  brokers,  real-eatate  agents, 
insurance  brokers,  insurance  agents,  and  auc- 
tioneers, and  all  other  trades,  professions,  oc- 
eupations,  and  callings,  the  taxation  of  which 
is  not  prohibited  by  the  Ck>nstitutlon  of  the 
state,  which  tax  shall  not  be  construed  to  be  a 
tax  on  property."  8p.  Laws  1870,  p.  268. 
Section  175  of  the  charter  provides  that  the 
dty  council  "shall  have  power  to  levy  and 
collect  taxes,  commonly  known  as  'licenses,' 
upon  trades,  professions,  callings,  and  other 
business  carried  on,"  and,  after  enumerating 
many  things  and  occupations  that  may  be  thus 
taxed,  but  not  embracing  butchers,  it  declares 
that  "this  enumeration  shall  not  be  const rucxi 
to  deprive  the  dty  council  of  the  right  and 
power  to  levy  and  collect  other  license  taxes, 
and  from  other  persons  and  firms,  under  the 
general  authority  herein  granted."  Another 
section  providea  "that,  if  any  person  shall  en- 
gage in  any  business,  calling,  avocation,  or 
occupation  which  by  ordinance  is  subject  to  a 
license  tax,  without  first  having  obtained  such 
license,  he,  she,  or  they  shall  be  liable  to  im- 
prisonment and  fine  of  ten  dollars  for  each  day 
said  violaiion  of  said  ordinance  shall  con- 
tinue." Section  178.  Another  section  pro- 
vides that  the  city  council  shall  have  power 
"to  make  such  rules  and  regulations  in  rela- 
tion to  butchers  as  they  may  deem  necessary 
and  proper."  -  Section  07.  Other  sections  give 
power  to  make  regulations  to  secure  the  health 
of  the  dty,  and  to  keep  cleanly  and  in  good 
order  all  places  where  offensive  matter  is  lia- 
ble to  accumulate,  and  to  enforce  such  reguln- 
tions  by  fine  and  imprisonment.    Sections  49, 

16  L.  R.  A. 


64,  82,  91.  Section  76  of  the  chnrter  gives  the 
power  to  license,  tax,  and  regulate  all  occupa- 
tions, trades,  and  professions;  but  it  is  evident 
that  the  power  given  to  license  such  occupa- 
tions is  not  the  same  as  the  power  to  tax  them, 
nor  are  either  of  these  powers  the  same  as  the 
power  given  to  regulate  them. 

In  a  general  sense,  "  a  license  Is  an  official 
permit  to  carry  on  a  business  or  trade  or 
perform  other  acts  which  are  forbidden  by  law 
except  to  persons  obtaining  stich  permit." 
Abbott.  This,  however,  is  not  the  sen<;e  in 
which  the  word  is  used  in  the  charter  of  the 
dty  of  San  Antonio,  for  there  was  no  law  in 
force  in  this  state  which  prohibited  the  follow- 
ing of  many  of  the  occupations  contemplated 
by  the  charter,  or  of  that  of  a  butcher  enjraged 
in  vending  meats,  unless  a  license  was  tirst 
obtained.  There  are  occupi tions,  however, 
which,  on  account  of  their  character,  may 
prove  hurtful  to  the  public  unless  properly 
conducted,  and.  althousrh  they  are  not  prohib- 
ited by  the  common  law  nor  by  statute,  it  has 
been  seen  that  the  public  welfare  requires  that 
they  should  to  some  extent  be  kept  under  some 
restraint;  and  to  this  end  it  has  become  usual 
to  grant  a  permit  to  follow  such  occupations, 
and  usually,  to  insure  proper  conduct  of  the 
business,  an  obligation  to  conduct  it  properly 
is  required  to  be  executed  before  this  permit  is 
issued;  but  this  is  not  always  the  case,  and 
when  not,  if  the  business  be  not  one  to  tlio 
conduct  of  which  a  privilege  U  nece<«ary,  the 
permit  serves  but  little  purpose  other  than  to 
give  information  to  the  public  authorities  of 
the  persons  engaged  in  a  given  occupation, 
their  places  of  business,  and  other  like  matters, 
which  will  enable  them  the  more  readily  to 
exercise  over  them  such  control  as  the  law 
permits.  The  power  to  license,  however,  does 
not  confer  a  power  to  tax,  by  which  we  under- 
stand to  be  meant  the  power  to  take  from  the 
citizen  a  sum  for  the  support  of  the  govern- 
ment, whether  that  be  national,  state,  or  mu- 
nicipal. It  is  usual,  however,  to  exact  a  fee 
for  the  issuance  of  the  permit,  and  it  has 
sometimes  been  said  that  a  further  sum  might 
be  demanded  for  a  license,  to  be  used  to  meet 
the  necessary  expenses  of  inspection  and  reg- 
ulation of  the  business  to  be  conducted  under 
the  license;  but  it  seems  to  us  that  money 
exacted  for  the  latter  purpose  has  much  the 
semblance  of  a  tax.  It  is  said  by  Mr.  Cooley 
that,  "as  all  delegated  powers  to  tax  are  to  bd 
closely  scanned  and  strictly  construed,  it  would 
seem  that  when  a  power  to  license  is  given  the 
intendment  must  be  that  regulation  is  the 
object,  unless  there  Is  something  in  the  lan- 
guage of  the  grant,  or  in  the  circumAtances 
under  which  it  is  made,  indicating  with  suffi- 
cient certainty  that  the  raising  of  revenue  by 
means  thereof  was  contemplated.  If  a  revenue 
authority  is  what  seems  to  be  conferred,  the 
extent  of  the  tax,  when  not  limited  by  the  grant 
itself,  must  be  understood  to  be  left  to  the 
Judgment  and  discretion  of  the  municipal  gov- 
ernment, to  be  determined  in  the  usual  mode 
in  which  its  legislative  authority  is  exercised. 
.  .  .  Where  the  grant  is  not  made  for  revenue, 
but  for  regulation  merely,  a  much  narrower 
construction  is  to  be  applied.  A  fee  for  the 
license  may  still  be  exacted,  but  it  must  be  such 
a  fee  only  as  will  legitimately  assist  in  the 
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rcgtilal*oT»,  and  ft  should  not  exceed  the  peces- 
sary  or  piobable  ezpeDse  of  issuinp^  the  licease 
and  of  iospecting  and  regulating  the  business 
vl'ich  it  covers.''^    Cooley,  Taxn..697. 

The  fact  that  the  charter  does  not  in  terms 
provide  for  the  exaction  of  a  license  fee,  and 
the  further  fact  that  throughout  it  provides  for 
the  enforcement  of  all  public  regulations  by 
fine  and  imprisonment,  are  strongly  persuasive 
that  it  was  not  intended  the  city  should  exact 
for  license  the  sum  demanded  and  received  of 
appellants  as  a  condition  on  which  they  might 
vend  meats  on  their  own  premises,  and  that  the 
sum  demanded  was  demanded  and  received  by 
the  city  under  its  power  expressly  given  to  levy 
and  collect  taxes  upon  occupations.  In  fact, 
looking  to  the  whole  charter,  it  is  apparent  that 
the  taxes,  other  than  taxes  on  propertv,  which 
the  city  is  authorized  to  levy  and  collect,  are 
occupation  taxes,  within  the  meaning  of  the 
Constitution.  It  is  said  that,  "concerning 
useful  trades  and  employments,  a  distinction 
is  to  be  observed  between  the  power  to  '  license' 
and  the  power  to  'tax.'  In  such  cases  the 
former  right,  unless  such  appears  to  have  been 
the  legislative  intent,  does  not  give  the  author- 
ity to  prohibit,  or  to  use  the  license  as  a  mode 
of  taxation,  with  a  view  to  revenue,  but  a 
reasonable  fee  for  the  license  and  labor  attend- 
ing its  issue  mav  be  charired."  Dillon,  Mun. 
Corp.  857.  Whether  legislation  authorizing 
the  demand  and  reception  of  license  fees  for  the 
grant  of  a  permit  to  pursue  a  useful  and 
lawful  occupation  ought  not  to  be  deemed 
included  within  the  provisions  of  the  Constitu- 
tion now  in  force  in  this  state  regulating  the 
collection  of  occupation  taxes  may  be  a  ques- 
tion on  which  there  would  be  difference  of 
opinion;  but,  looking  to  the  charter  of  the  city 
of  San  Antonio,  we  are  of  opinion  that  the 
monev  demanded  and  received  from  appellants 
was  demanded  and  received  under  the  power 
given  to  collect  taxes  on  occupations.  The 
Constitution  provides  that  "all  occupation 
taxes  shall  be  equal  and  uniform  upon  the  same 
class  of  subjects  within  the  limit  of  the  au- 
thority levying  the  tax."  Const,  art.  8,  §  2. 
This  is  as  binding  in  case  of  occupation  taxes 
levied  by  a  municipal  corporation  as  in  such 
taxation  levied  by  the  state.  The  agreement 
makes  it  clear  that  butchers  who  vend  meats  in 
stalls  rented  from  the  citv  do  not  pay  the  tax 
irn  posed  on  appellants,  who  conduct  the  same 
kind  of  a  business  at  stalls  on  their  own  prem- 
ises; and  that  the  former  pay  only  what  is 
deemed  a  proper  rental  for  the  stall  owned  by 
and  rented  to  them  by  the  city,  this  varying 
with  the  location  of  the  stall  and  its  rentiu 
value. 

It  seems  to  be  conceded  by  counsel  for 
appellee  thai  the  ordinance  under  which  the  tax 
was  demanded  and  received  from  appellants 
applies  to  butchers  who  vend  meats  at  the 
public  market  in  stalls  rented  to  them  by  the 
^ity  as  well  as  to  butchers  who  vend  meats  at 
stalls  owned  by  themselves,  and  they  seek  to 
avoid  the  proposition  that  the  tax  levied  on 
appellants  is  in  violation  of  that  part  of  the 
Consiitution  above  quoted,  by  the  followinff 
propositions:  "  The  intent  of  the  city  council 
is  clearry  expressed,  and  imposes  a  tax  upon  all 
persons  who  pursue  the  avocation  of  vending 
meat  at  a  stall  used  for  that  purpose  anywhere 
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within  the  dty  limits,  and  it  nowhere  appears 
in  the  ordinance  that  any  iiuiividual  pursuing 
the  occupation  of  vending  meat  in  a  stalt 
established  for  that  purpose  is  exempted  from 
paying  the  tax  impost.  The  fact  that  the 
market  master  of  the  dtv  has  not  collected  sucb 
tax  from  those  persons  having  stalls  within  the 
city  market  house  cannot  avail  the  appellants 
in  their  effort  to  have  the  ordinance  aeclared 
invalid,  for,  though  the  market  master  may 
have  supposed,  in  acting  as  he  did,  that  be  was 
placing  the  proper  construction  upon  the  ordi- 
nance, yet  neither  this  court  nor  the  appellee 
is  bound  by  any  such  construction.  The  ordi- 
nance imposes  a  tax  upon  all  persons  within 
the  city  having  stalls  for  vending  meat,  and  if 
the  city  official  charged  with  the  duty  of 
collecting  the  tax,  and  thus  carrying  into  effect 
the  law  of  the  city,  fails  in  bis  duty,  the  proper 
rem^y  for  appellants  will  be  to  apply  to  the 
courts  of  the  county  to  compel  the  official  to 
discharge  his  sworn  duty."  From  the  agree- 
ment we  understand  that  the  city  has  not 
asserted  the  right  to  collect  the  occupation  tax 
received  from  appellants  from  persons  who 
pursue  the  same  occupation  in  stalls  rented 
from  the  city,  and,  if  the  ordinance  was  inr 
tended  to  impose  the  same  tax  upon  them  at 
upon  persons  doing  business  as  were  appel- 
lants, then,  in  view  of  the  broad  powers  con- 
feiTcd  on  the  city  to  enforce  the  collection  of 
all  taxes  it  may  lawfully  levy,  to  hold  that  it 
may  lawfully  collect  occupation  taxes  fron^ 
some  persons,  while  others  pursuing  the  same 
occupation  were  continuously  permitted  to 
escape  such  a  tax  by  failure  of  the  city  to 
compel  the  proper  officer  to  collect  it,  would 
be  to  hold  that  the  city  might  accomplish  by 
wrongful  nonaction  what  it  could  not  lawfully 
do  by  an  ordinance  declaring  that  the  tax 
should  be  collected  only  from  some  persona 
engaged  in  the  particular  business.  Such  per- 
sistent failure  on  the  part  of  the  city  to  cause 
the  tax  to  be  collected  from  those  who  sold 
meats  in  the  public  markets  would  evidence  aa 
fully  an  intention  not  to  subject  them  to  the 
tax  as  would  an  ordinance  expressly  exempting 
them  from  it.  The  Constitution  requires  that 
occupation  taxes  shall  be  equal  and  uniform, 
and  this  applies  to  the  coUeraon  of  sucb  taxe? 
as  well  as  to  the  levv,  and  its  command  cannot 
be  evaded  by  an  ordinance  imposing  the  tax  on 
all  persons  engaged  in  a  given  occupation,  if 
there  be  no  intention  or  effort  to  enforce  It 
against  a  class  designated  by  the  place  where 
they  do  business  or  in  any  other  manner.  An 
ordinance  intended  so  to  operate,  or  permitted 
bv  the  city  so  to  operate,  would  be  an  invasion 
of  the  letter  and  spirit  of  the  Constitution, 
which  requires  such  taxes  to  be  equal  and 
uniform,  not  only  in  the  sense  imposed  as  a  tax 
upon  a  given  occupation,  but  in  its  collection 
also.  The  mere  failure  of  the  tax  collector  to 
collect  a  tax  from  some  persons  pursuing  the 
taxed  occupation  from  whom  it  might  be  col- 
lected would  not  invalidate  the  tax  as  to  others; 
but,  if  a  city  intentionally  fails  to  compel  ita 
collector  to  collect  from  all  who  pursue  sucb 
occupation,  while  it  enforces  oollecdons  from 
some,  then  this  ought  to  be  held  to  be  unequal 
taxation,  and  the  city  held  liable  to  respond. 
This  is  not  a  case  in  which  the  citizen  is  at- 
tempting to  restrain  the  collection  of  a  tax^  but 
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Si  a  caM  in  which  plaintiffs  paid  the  sum 
olaimed,  under  such  coercioD  as  is  couci-ded  to 
have  been  sufficient  to  entitle  tliem  to  recover 
it  if  the  tax  was  illegal;  nor  is  it  a  case  in  which 
it  can  be  claimed  that  those  doing  business  in 
the  stalls  rented  from  the  city  were  paying  an 
occupation  tax  based  on  any  classification, 
either  legal  or  illegal.  If,  however,  the  ordi- 
nance applies,  and  was  intended  to  apply,  only 
to  thoae  who  might  vend  meats  in  stalls  estab- 
lished on  their  own  premises,  which  is  proba- 
bly what  was  intended,  then  the  ordinance  and 
tax  collected  under  it  were  illegal,  because  in 
direct  conflict  with  the  Constitution,  which 
would  require  the  taxing  of  all  persons  in  the 
city  who  pursued  the  same  occupation,  with- 
out reference  to  the  place  where  the  business 
was  conducted,  or  would  otherwise  deny  the 
right  to  tax  any  person  engaged  in  that  busi- 
ness. 

It  is  claimed  by  appellants  that,  as  the  state 
has  never  required  an  occupation  tax  of  per- 
sons engaged  in  the  business  on  account  of 
which  the  tax  was  demanded  and  received  by 
the  city  from  appellants,  the  city  had  no  pow- 
er to  impose  such  a  tax.  This  proposition  is 
based  on  the  last  paragraph  of  section  1,  art. 
8,  of  the  Constitution,  which  provides  that  '*the 
occupation  tax  levied  by  any  county,  city,  or 
town  for  any  year  on  persons  or  corporations 
pursuing  any  profession  or  business,  shall  not 
exceed  one  half  of  the  tax  levied  bv  the  state 
for  the  same  period  on  such  profession  or  busi- 
ness.'* The  charter  of  the  city,  created  prior 
to  the  adoption  of  the  Constitution  now  in 
foioe,  is  broad  enough  to  sustain  such  a  tax; 
but,  if  in  conflict  with  the  Constitution,  must  be 
held  to  be  in  so  far  repealed,  or  to  stand  in 
subordination  to  the  requirements  of  that  in- 
strument. The  purpose  of  so  much  of  the 
Constitution  as  is  quoted  was  evidently  to  place 
a  limitation  on  the  power  of  municipal  corpo- 
rations to  levy  and  collect  occupation  taxes;  to 
deny  to  them  the  unrestricted  power  to  tax 
any  occupation.  Under  the  Constitution,  the 
sum  a  municipal  corporation  may  collect  as  a 
tax  on  a  given  occupation  cannot  ''exceed  one 
half  of  the  tax  levied  by  the  state  for  the  same 
period  on  such  profession  or  business,"  and 
this  necessarily  involves  the  proposition  that 
the  Legislature  must  determine  that  the  occu- 
pation shall  be  taxed  for  the  benefit  of  the  state 
before  a  municipal  corporation  can  tax  it  at 
aU.    When  the  Legislature  has  declared  that  a 


named  occupation  shall  be  taxed,  and  has  fixed 
the  amount  of  the  tax.  then,  and  not  before, 
has  a  county,  city,  or  town  the  power  to  tax 
that  occupation;  for  the  Constitution  does  not 
require  occupations  to  be  taxed,  and  only  per- 
mits it  when  the  Legislature  deems  it  proper. 
Its  failure  to  require  such  taxation  for  the 
benefit  of  the  state  is,  in  effect,  a  declaration 
that  it  is  neither  necessary  nor  proper  for  the 
use  of  municipal  corporations.  The  measure 
of  a  municipal  corporation's  right  to  tax  an 
occupation  is  made  dependent  on  the  sum  the 
state  may  levy  on  the  same  occupation;  and 
when  the  state  has  not  taxed  it  at  all,  is  it  to 
be  believed  that  it  was  the  purpose  of  the  peo- 
ple in  such  case  to  give  to  municipal  corpora- 
tions the  power  to  tax  the  occupation  as  in  the 
discretion  of  a  municipal  council  might  seem 
proper,  while  a  limitation  was  placed  on  the 
amount  such  a  corporation  might  levy  in  all 
cases  in  which  the  Legislature  had  declared  it 
proper  and  necessary  that  the  occupation 
should  lie  taxed  for  the  benefit  of  the  state?  It 
was  not  intended  to  confer  on  a  municip^  cor- 
poration the  power  to  tax  an  occupation  not 
taxed  by  the  state.  If  the  state  levies  no  tax 
on  the  occupation,  a  municipal  corporation 
cannot  levy  or  collect  a  tax,  unless  the  propo- 
sition that  the  half  of  nothing  is  something 
can  be  maintained.  The  Constitution  wisely 
leaves  it  to  the  Legislature  to  determine  what, 
if  any,  occupations  shall  be  taxed,  and  this 
power  is  not  so  likely  to  be  misused  by  the 
representatives  of  the  people  of  the  entire  state 
as  by  the  council  of  a  single  municipality.  In 
the  case  of  Sirshfield  v.  DaUas,  29  Tex.  App. 
242,  it  seems  to  have  been  held  that  a  munici- 
pal corporation  might  tax  an  occupation  not 
taxed  by  the  state  [p.  244],  but  it  seems  to  us 
that  due  effect  was  not  given  in  the  case  to  the 
provision  of  the  Constitution  before  noticed, 
and  the  authorities  cited  in  support  of  the  opin- 
ion do  not  consider  such  a  question. 

If  appellants  had  voluntarily  paid  the  sum 
claimed  as  a  tax,  then  they  would  not  be  enti- 
tled to  recover  it;  but  they  paid  it  upon  coer- 
cion, after  the  institution  of  criminal  proceed- 
ings against  them,  and  under  the  agreement  of 
the  parties  are  entitled  to  recover  the  sum  so 
paid,  together  with  costs  incurred  in  all  the 
courts. 

Judgment  of  the  court  beloio  will  be  reversed, 
and  here  rendered  in  favor  of  appellants  as 
above  indicated. 
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STATE  of  Ohio,  ex  rel.  ATTORNEY- 
GENERAL, 
a, 

FIDELITY  &  CASUALTY  INSURANCE 
CO.  of  New  York. 

C Ohio  St. ) 

^1.   ▲  fbfel|gu  insurance  company,  exer- 
cising in  this  state  franchises  and  privUeges  with- 

*Head  notes  by  the  Court. 


out  authority  of  law,  may  be  ousted  therefrom 
by  a  proceeding  in  quo  warranto. 

8.  The  Issuing  of  a  license  to  a  forei^^ 
insurance  company  to  do  business  In  this 
state  by  the  superintendent  of  insurance  is  a 
ministerial,  and  not  a  Judicial,  act,  and  is  there- 
fore not  a  bar  to  a  proceeding  in  quo  warranto, 
where  it  is  charged  with  exercising  franchises 
and  privileges  without  authority  of  iaw. 

S«  The  provisions  of  section  S82»  Rev. 
Stat.*  imposing  on  insurance  com- 
panies of  another  state  or  nation,  doing 


NOTB.— For  noU  on  the  subject  of  retaliatory  I  v.  Western  Union  Mut.  L.&  Aoo.  Soc.  (Ohio)  8  L.  B* 
legfelatdon  afteoting  Insurance  companies,  see  State  I  A.  129. 
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bufliness  in  this  state,  the  same  obllffatioiis  and 
prohibitions  that  are  imposed  In  such  other  state 
or  nation  upon  Ohio  companies  doing  businees 
therein,  are  retaliatory  In  cbaracter,  and  must, 
therefore,  be  confined  to  sucb  cases  as  fairly  fall 
within  the  letter  of  the  statute. 

4«  To  make  a  ease  for  the  applieatlon 
of  the  retaliatory  proviaioiis  of  section 
282,  Rey.  Stat,  against  an  insarance  company  of 
another  state,  doing  business  In  this  state,  it  must 
be  made  to  appear  that  an  Ohio  company  has 
been  formed  in  this  state  to  do  substaatially  the 
same  kind  and  lines  of  insurance,  and  would,  by 
the  laws  of  tbat  state,  be  precluded  from  trans- 
acting the  same  therein,  or  be  subjected  to  bur- 
dens not  imposed  by  the  laws  of  this  state  on  such 
foreign  bompany. 

5«  The  making  and  llliiig^y  tbv  the  pur- 
pose of  profit^  of  articles  of  incorpora- 
tion in  the  ofBce  of  the  secretary  of  state,  do  not 
make  an  incorporated  company:  such  articles 
are  simply  authority  to  do  so.  Ko  company  ex- 
ists, within  the  meaning  of  the  statute,  until  the 
requisite  stock  has  been  subscribed  and  paid  in, 
and  the  dlrectora  chosen. 

(June  M,  1808.) 

PROCEEDINGS  in  quo  warranto  to  oust  de- 
fendant from  the  privilege  of  doing  certain 
lines  of  business  in  the  state.    Dismissed, 
The  facts  are  stated  in  the  opinion. 
Mesfrs.   David  K.  Watson,  Atty-Oen,, 
and  Harrison,  Olds  A  Henderson  for 
relator. 
Mr.  W.  J.  Oilmore  for  defendant. 

Minshall,  Jl,  delivered  the  opinion  of  the 
court: 

1.  The  defendant  is  a  fidelity  and  casualty 
insurance  company,  organized  under  the  laws 
of  the  state  of  New  York,  and  doing,  in  this 
state,  what,  by  the  law  s  of  New  York,  is  au- 
thorized and  known  as  four  lines  of  such  in- 
surance, to  wit:  Firtt,  against  injury,  disa- 
blement, or  death  of  persons  resulting  from 
traveling  or  general  accidents  by  land  or  water; 
gecond,  guaranteeing  the  fidelity  of  persons 
holding  places  of  public  or  private  trust;  third, 
upon  plate  glass  against  breakage ;/(mr^A,  upon 
steam  boilers  against  explosion,  and  against 
loss  or  damage  to  life  or  properiv  resulting 
therefrom.  Its  right  to  do  more  than  one  of 
such  lines  of  business  in  this  state  is  challenged 
by  the  attorney-general  on  the  ground  that,  by 
the  laws  of  New  York,  no  company  incorpo- 
rated in  this  state  can  transact  in*  that  state 
more  than  one  of  such  lines  of  insurance;  and 
therefore,  under  the  provisions  of  section  382, 
Rev.  Stat,  of  this  state,  it  has  no  right  to  make 
in  this  state  more  than  one  of  the  lines  of  in- 
surance it  is  doing.  That  section  reads  as  fol- 
lows: "  When,  by  the  laws  of  anv  other  stkte 
or  nation,  any  taxes,  fines,  penalties,  license 
fees,  deposits  of  money,  or  of  securities  or 
other  obligations  or  prohibitions  are  imposed 
on  insurance  companies  of  this  state,  doing 
business  in  such  state  or  nation,  or  upon  their 
agents  therein,  so  long  as  such  laws  continue 
in  force,  the  same  oblurations  and  prohibitiofas, 
of  whatever  kind,  shall  be  imposed  upon  all 
insurance  companies  of  such  other  state  or  na- 
tion doing  business  within  this  state,  and  upon 
their  agents  here." 
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A  demurrer  to  the  petition,  objecting  to  the 
Jurisdiction  of  the  court  as  well  as  to  the  suffi- 
ciency of  the  pleading,  having  been  overruled, 
the  defendant,  as  a  third  defense  to  the  peti- 
tion, answered :  "  That  under  the  laws  of  New 
York  it  is  legally  authorized  and  empowered 
to  do,  and  is  now  doing,  the  four  lines  of  in- 
surance in  that  state,  which  the  petition 
charges  it  with  illegallv  doing  in  Ohio;  and 
that,  under  the  laws  of  Ohio,  a  corporation 
could  be  legally  incorporated  and  organized 
with  power  to  do  the  same  four  lines  of  insur- 
ance, or  any  one  or  more  of  them,  therein,  but 
that  no  such  company  has  yet  been  or^nized 
to  do  said  four  lines  of  insurance  in  Ohio,  and 
hence  no  such  company  has  yet  made  or  could 
make,  application  to  the  proper  officers  in  New 
York  for  a  license  to  do  said  four  lines  of  in- 
surance in  the  state  of  New  York."  A  de- 
murrer ts  this  defense  having  been  overruled, 
the  plaintiff  asked  leave  to  reply  in  substance 
as  follows:  That  on  January  13, 1887,  the  req- 
uisite number  of  persons,  citizens  of  Cuya- 
hoga county,  ''subscribed  and  acknowledged 
articles  of  incorporation,"  stating  therein  the 
name,  place  of  business,  and  capital  stock  of 
the  proposed  corporation,  and  its  object,  to  wit, 
under  paragraph  2,  §  8641,  Rev.  StaU,  to  do 
the  four  kinds  of  insurance  now  being  done  by 
the  defendant  in  this  state;  and  the  same,  hav- 
ing been  approved  by  the  attorney-general  as 
in  conformity  to  the  laws  of  the  state,  were 
then  filed  and  recorded  in  the  office  of  the  sec- 
retary of  slate  of  Ohio,  "whereby,"  it  is 
averred,  "an  Ohio  corporation  was  duly  and 
legally  formed  for  the  purpose  of  doing  the 
lines  of  insurance  mentioned  in  the  articles  uf 
incorporation."  As  no  report  has  heretofore 
been  made  of  any  of  the  rulings  of  the  court  in 
the  progress  of  the  case,  it  is  proper  that  two 
of  them  should  be  noticed  before  passing  on 
the  application  for  leave  to  reply;  that  is  to 
say,  (1)  the  jurisdiction  of  the  court,  and  (2) 
the  sufficiency  of  the  third  defense. 

1.  It  is  claimed  that,  as  the  defendant  is  a 
foreign  corporation,  it  cannot  be  affected  by  a 
proceeding  in  quo  warranto  in  the  courts  of 
this  state.  That  it  cannot  be  ousted  of  the 
right  to  be  a  corporation,  or  of  any  of  the 
franchises  conferred  on  it  by  the  laws  of  New 
York,  is  not  doubted;  but  as  to  such  franchises 
and  privileges  as  are  derived  from  the  laws  of 
tbe  state  of  Ohio  it  is  as  much  amenable  to  the 
courts  of  this  state  as  an  Ohio  corporation, 
and,  when  found  exercising  such  franchises 
without  authority  of  law  It  may  be  ousjed 
therefrom,  as  held  in  State  v.  Westet*n  Union 
Mut.  L.  Ins.  €h.,  47  Ohio  St.  167,  8  L.  R  A. 
129,  decided  since  the  commencement  of  this 
action. 

2.  Upon  the  facts  stated  in  the  third  defense 
it  is  claimed  that  the  defendant  is  not  affected 
by  tbe  provisions  of  section  282,  Rev.  Slat,  on 
which  the  demand  of  the  state  is  based.  The 
character  of  this  section  is  relative  to  its  con- 
struction. It  is  claimed  to  be  reciprocal  in 
character,  and  should  therefore  be  liberally 
construed.  A  little  reflection  wQl,  we  think, 
show  that  it  is  not  of  this  nature,  but,  upon  the 
other  band,  retaliatory,  and  should  therefore 
be  strictly  construed;  or,  in  other  words,  not 
applied  to  a  case  that  does  not  fairly  fall  with- 
in its  letter.    Reciprocity  expresses  the  act  of 
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an  interchange  of  favors  between  persons  or 
nations:  rotaiiation,  tbat  of  returning  evil  for 
evil,  or  disfavors  for  disfavors.  Accurately 
speaking,  we  reciprocate  favors  and  retaliate 
disfavors.  This,  then,  is  a  retaliatory  statute. 
It  treats  the  companies  of  other  states  as  Ohio 
companies  are  treated  in  them;  but  the  moment 
it  is  made  to  appear  that  Ohio  companies  are 
not  treated  with  the  same  favor  in  another 
state  that  companies  of  that  state  are  treated  in 
Ohio,  a  case  is  made  for  the  application  of  its 
provisions,  and  retaliation  follows  as  a  result. 
It  is  true  that  the  ultimate  object  of  the  statute 
is  to  secure  reciprocity;  but  what  we  have  now 
to  do  with  is  not  its  ultimate,  but  its  immediate, 
object,  and  that  is  to  retaliate  on  the  companies 
of  a  given  state  disfavors  shown  to  Ohio  com- 
panies in  the  same  state. 

The  question,  then,  arises,  The  averments  of 
the  third  defense  being  admitted,  is  a  case 
made  for  the  application  of  theprovisions  of 
the  statute  to  toe  defendant?  We  think  not. 
It  is  admitted  that  Ohio  companies  may  be, 
but  it  is  averred  that  none  have  been,  formea 
to  do  the  four  lines  of  insurance  which  the 
defendant  is  doing  in  this  state.  Hence  no 
case  is  made  for  the  application  of  the  statute, 
the  language  being:  "When  by  the  laws  of 
any  other  state  .  .  .  any  .  .  .  prohibitions  are 
imposed  upon  insurance  companies  of  this 
state  doing  business  in  such  state,  «  .  .  so  long 
as  ffucb  laws  continue  in  force,  .  .  .  the  same 
prohibitions,  ot  whatever  kind,  shall  be  im- 
posed upon  all  insurance  companies  of  such 
other  state  doing  business  in  this  state."  To 
bring  a  case  within  the  statute,  there  must  at 
least  be  an  Ohio  company  formed  to  which  the 
prohibitions  of  the  New  York  statute  would 
apply,  should  it  attempt  to  enter  and  do  busi- 
ness in  that  state.  It  is  said  that  the  very  rea- 
son that  there  are  no  such  Ohio  companies 
mav  be  the  existence  of  this  New  York  statute. 
This  is  a  verv  remote  conjecture,  yet,  admit- 
ting its  possibility,  it  does  not  vary  the  lan- 
guage *of  our  statute.  If  it  should  be  deemed 
desirable  to  foster  the  formation  of  such  Ohio 
companies  to  do  business  in  other  states,  it 
can  easily  be  accomplished  by  the  Legislature 
making  the  statute  apply  wnere  Ohio  com- 
panies may  be,  as  well  as  where  they  are, 
formed  to  do  such  business  in  other  states. 
We  do  not  believe  that  any  lawyer  would 
affirm  that  an  indictment  drawn  upon  such  a 
statute  ns  this  would  be  good  that  failed  to 
aver  the  existence  of  an  Ohio  company  to 
which  the  discriminating  features  of  the  stat- 
ute of  the  other  state  mi^t  apply.  And  there 
is  no  reason  why  a  different  rule  of  construc- 
tion should  be  adopted  in  this  proceeding. 
The  consequences  to  the  defendant  are  of  a 
penal  nature.  If  found  guilty  as  ch^irged,  it 
must  not  only  abandon  the  business  it  has 
established,  but  cease  to  do  more  than  one  of 
its  lines  of  business  in  tibe  state,  so  long  as 
the  legislation  of  the  two  states  remains  un- 
changed. 

In  construing  this  statute  according  to  Its 
letter,  we  have,  as  we  believe,  given  expression 
to  the  intention  of  the  Legislature.  It  is  a  just 
compliment  to  human  nature  to  say  that,  as  a 

general  rule,  every  man  would  prefer  to  have 
is  favors  construed  largely  and  his  disfavors 
narrowly;  in  other  words,  no  one  would  deUb- 
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erately  do  more  injury  to  another  than  is 
required  by  his  own  interests,  and  would 
regard  it  as  an  honor  to  be  as  generous  as  he 
could;  and  that  such  are  the  sentiments  of  the 
civiliaced  man  is  apparent  from  all  writers  upon 
public  law.  Decisions  in  some  of  the  other 
states  have  been  cited  which,  it  is  claimed, 
sustain  the  construction  placed  on  our  statute 
b^  the  relator.  We  have  examined  these  de- 
cisions, and  find  none  of  them  upon  statutes 
worded  as  our  own.  The  case  of  State  v. 
Fidelity  di  O,  Co.,  77  Iowa,  648  (being  the 
same  company  defendant  in  this  case),  is  relied 
on  as  in  point.  By  the  language  of  the  statute 
in  that  state  (Iowa)  it  is  put  into  operation 
"when  by  the  laws  of  any  other  state,  any 
.  .  .  prohibitions  are  imposed  or  would  lie 
imposed  on  insurance  companies  of  this  state 
doing  or  that  might  seek  to  do  business  in  such 
other  state."  It  was  there  held  that  through 
the  language  of  their  statute,  just  quoted,  the 
existence  of  the  law  in  another  state  is  suffi- 
cient to  put  the  law  in  Iowa  in  force,  without 
showing  that  the  state  of  New  York  has  ever 
actually  enforced  its  law  against  an  Iowa  com- 
pany. But  we  submit  that  this  is  so  by  reason 
of  language  found  in  the  Iowa  statute,  and 
which  is  not  found  in  our  statute;  and  to  give 
to  our  statute  the  same  construction  would 
require  us  to  read  into  it  language  found  only 
in  the  Iowa  statute.  The  following  cases  are 
also  cited  as  authority:  Home  Ins.  Co.  of  Neto 
York  V.  Welch,  29  Kan.  672;  State  v.  Fidelity 
d  C.  Ins.  Co,  S9  Minn.  539;  Home  Ins.  Co.  v. 
Swigert,  104  Dl.  655;  Talbott  v.  Fidelity  <S>  C. 
Co.  (Md.)  19  Wash.  L.  Rep.  646.  The  word- 
ing of  the  statute  in  each  case,  as  before  stated, 
differs  from  our  own;  but  if  it  were  other- 
wise, we  should  require  more  cogent  reasons 
than  any  that  have  been  suggested  to  induce 
us  to  depart  from  well-recognized  principles  of 
construction  by  reading  into  a  statute  of  this 
character  words  not  found  in  its  text,  for  the 
purpose  of  giving  it  a  construction  in  con- 
formity to  its  supposed  policy. 

8.  The  next  question  is.  Should  leave  be 
given  to  file  the  proposed  reply  to  the  third 
defense?  We  think  not,  for  the  reason  that  it 
does  not  show  that  an  Ohio  company  has  been 
formed  to  do  the  four  lines  of  insurance  in 
which  the  defendant  is  engaged.  It  will  be 
observed  that  it  does  not  aver  that  any  officers 
or  directors  have  been  chosen,  or  that  any  of 
the  stock  has  been  subscribed,  or  that  any 
organization  whatever  has  been  effected.  It  is 
simply  that  "articles  of  incorporation"  have 
been  made  and  filed  and  recorded  in  the  office 
of  the  secretary  of  state.  Articles  of  incorpo- 
ration do  not  make  an  incorporated  company; 
they  are  simply  authority  to  do  so. 

Before  disposing  of  the  case,  it  may*  be  well 
enough  to  notice  another  defense  relied  on  in 
the  answer,  and  to  which  a  demurrer  has  been 
sustained;  and  that  is,  the  license  granted  the 
defendant  to  do  business  in  this  state  by  the 
superintendent  of  insurance.  We  are  all  of 
the  opinion  that  the  issuing  of  a  license  to  a 
foreign  insurance  company  to  do  business  in 
this  state  is  a  ministerial  and  not  a  judicial  act, 
and,  while  it  will  protect  the  company  in  the 
transaction  of  its  business  during  its  continu- 
ance, is  not  a  bar  to  a  proceeding  against  it 
in  quo  warranto  where  it  ia  found  to  be  exer- 
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cising  any  of  the  fraDchises  of  the  state  with- 
out authority  of  law.  State  v.  FideUty  <fe  0, 
Ins.  Co,  89  MinD.  588,  and  cases  cited  in 
brief  of  counsel  for  relator. 


Application  for  leave  to  repl^  to  the  third 
defense  of  the  answer  OTerrufed,  and  petidam 
dUmiised. 


WASHINGTON   SUPREME   COURT. 


James  MORGAN  et  al.,  Be^pU,^ 

V, 

William  BELL,  Appt. 

( Wash ) 

!•  An  action  to  enforce  specillc  per- 
\  formance  of  a  contract  for  the  sale  of 
land  need  not  be  bronmrht  in  the  coun- 
ty in  which  the  land  is  situated  under  a 
•  statute  which  requires  actions  to  be  so  brought 
which  are  for  the  recovery  of,  for  the  possession 
of,  for  the  partition  of,  for  the  foreclosure  of  a 
mortgagre  on,  or  for  the  determination  of  all 
questions  affecting  the  titles,  or  for  any  injuries 
to,  real  property. 

8.   Equity  will  not  take  Jurisdiction  of 
a  suit  seeking  specific  perfbrmance  of 

a  contract  or  damages  for  its  breach  when  to 
the  knowledge  of  plaintiff  at  the  time  of  the 
commencement  of  the  action  and  without  fault 
of  defendant,  specific  performance  could  not  be 
enforced  and  there  is  no  other  ground  for  equi* 
table  interference. 

8«   It  is  impossible  for  a  man  to  per- 
form a  speculative  contract  to  convey 


land  which  was  community  property  after  the 
death  of  his  wife  and  the  descent  of  her  interert 
to  an  infant  four  or  five  years  old. 

4*  Mistake  as  to  the  extent  of  his  ri^ht 
under  the  community  la^r  to  property 
which  a  man  contracts  to  convey  is  not  a  mistake 
of  law  from  which  equity  will  refuse  to  grant 
relief. 

6.  The  maxim  that  ignorance  of  law  is 
no  excuse  for  nonperformance  of  a  contract 
has  no  applicatiou  where  the  mistake  is  as  to  the 
laws  of  a  state  of  the  Union  other  than  that  of 
the  contractor's  domiolL 

6*  The  measure  of  damages  in  case  one 
believing  that  he  has  a  right  to  convey  real  estate 
contracts  in  good  faith  to  do  so  but  is  prevented 
from  fulfilling  his  contract  by  failure  of  title,  is 
the  amount  of  the  advance  payment  with  inter- 
est, and  not  the  alleged  profit  which  would  have 
aoorued  from  the  purchase. 

(HoyU  Ch.  J.,  dissents  from  propofUion  U 
(January  SO,  IBOa.) 

APPEAL  bj  defendant  from  a  Judgment  of 
the  Superior  Court  for  Jefferson  County 


Note.— EiTect  o/  'defendcmVs  inabHUtv  to  Bpedfi^ 
ccMu  perform  upon  the  jurisdiction  of  chancery 

over  the  guit. 

The  above  heading  refers  to  total  disability  to 
perform  or  to  such  disability  as  amounts  to  total 
failure  so  that  no  decree  for  performance  will  be 
passed,  and  the  note  is  not  intended  to  cover  cases 
of  compensation  for  i^e  amount  which  cannot  be 
performed  after  performance  of  a  portion. 

Equity  wiU  not  take  Jurlsdiotion  of  a  case  mere- 
ly to  assess  damages.  Carroll  v.  Wilson,  22  Ark.  82; 
Zcringue  v.  Texas  &  P.  R.  Ck>.  84  Fed.  Sep.  280; 
Richards  v.  Lake  Shore  &  M.  S.  R.  Co.  26  liU  App. 
844;  Peeler  v.  Levy,  26  N.  J.  Eq.  880;  Welsh  v.  Bay- 
aud,  21 N.  J.  Eq.  186. 

To  justify  it  in  doing  so  there  must  be  some  spe- 
olal  equity.    Sims  v.  McEwen,  27  Ala.  192. 

Of  C9urse  even  In  cases  brought  for  specific  per- 
formance which  cannot  be  decreed  there  are  fre- 
quently circumstances  present  which  bring  the 
case  clearly  within  other  branches  of  equitable 
Jurisdiction,  and  sucb  cases  will  be  retained  and 
relief  will  be  granted,  but  such  cases  are  not  prop- 
erly treated  as  cases  of  specific  performance:  aud 
in  some  cases  a  recovery  of  damages  is  permitted 
without  any  discussion  of  the  Juiisdictloual  ques- 
tion. See  0*Meara  v.  North  American  Mln.  Co.  2 
Nev.  112, 

But  the  general  rule  is  as  stated  above,  that 
It  is  only  under  very  special  circumstances  that 
equity  will  retain  possession  of  a  suit  for  the 
purpose  of  awarding  damages.  Hatch  v.  Cobb,  4 
Johns.  Ch.  659, 1  L.  ed.  986. 

So  where  the  ground  of  a  controversy  is  the 
mere  pecuniary  value  of  the  lands  in  dispute 
equity  will  not  retain  the  suit  to  award  damages. 
Curtis  V.  Blair,  26  Miss.  827,  59  Am.  Dec.  257. 

So  when  the  court  ascertains  that  specific  per- 
formance cannot  be  decreed  because  it  was  never 
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in  defendant's  power  to  perform,  the  bill  should 
be  dismissed.    Lewis  t.  Tale,  4  Fla.  488. 

When  plaintiff  knows  that  performance  cannot  bs 

enforc€<L 

When  the  defendant  had  disabled  himself  before 
the  filing  of  the  bill  and  plaintiff  knew  of  that 
fact,  the  case  is  reduced  to  one  of  a  bill  filed  for 
the  sole  purpose  of  assessing  damages  for  the 
breach  of  contract,  and  is  not  within  equitable  Ju- 
risdiction. Kempehall  v.  Stone,  5  Johns.  Ch.  193, 1 
L.  ed.  1054. 

Where  plaintiff  knows  at  the  time  of  filing  his 
bill  that  specific  performance  cannot  be  enforced, 
the  billjWill  be  dismissed.  Doan  v.  Kauzey,  83  nu 
227. 

Where  the  plaintiff  had  knowledge  when  he  filed 
the  bill  that  the  land  covered  by  the  contract 
which  he  sought  to  have  specifically  enforced  had 
no  existence,  the  court  wUi  not  retain  the  case  to 
award  damages.  Morss  v.  Elmendorf,  11  Paige, 
277,6L.ed.  135. 

Where  at  the  commencement  of  a  suit  to 
compel  the  conveyance  of  land  the  vendor  was 
without  title,  to  the  knowledge  of  the  vendee,  the 
only  decree  which  can  be  rendered  Is  a  dismissal 
of  the  suit.    Adair  v.  Adafar  (Or.)  March  7, 1892. 

Where  the  contract  was  to  procure  for  plaintiff 
a  deed  for  property  which  to  plaintiff's  knowledge 
defendant  did  not  own,  in  case  he  failed  to  do  so 
equity  will  not  retain  a  bill  for  specific  performance 
In  order  to  award  damages.  Hill  v.  Fiske,  88  Me. 
620. 

Where  before  suit  brought  the  land  had  been 
conveyed  away  to  the  knowledge  of  plaintiff  equity 
will  not  retain  the  suit  to  give  danuiges.  McQueen 
V.  Chouteau,  20  Mo.  228, 64  Am.  Dec  178;  Gupton  v. 
Gupton,  47  Mo.  87. 

Where  it  appears  at  the  trial  that  the  defendant 
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in  favor  of  plaintifFsia  a  suit  brought  to  enforce 
specific  performance  of  a  contract  to  convey 
land  or  to  recover  damages  for  its  breach. 
Betened, 

The  facts  are  stated  in  the  opinion. 

MutT%.  Hnjrbes  &  Hastinn  and  R.  H* 
4k  R«  A.  BaiuiiMr  for  appelmnt. 

Me$tr9.  Hays  C  Plmnley  for  respondents. 

Diinbar»  Jl,  delivered  the  opinion  of  the 
court: 

A  correct  anderstanding  of  this  case  will  ne- 
cessitate a  presentation  of  the  material  allega- 
tions in  the  pleadings.  The  first  alleffation  in 
the  complaint  is:  **That  on  the  10th  dav  of 
December,  1889,  the  plaintiffs  and  defendant 
entered  into  an  agreement  in  writing,  of  which 
the  following  is  a  copy:  '  Contract  made  and 
entered  into  this  10th  day  of  December,  1889, 
by  and  between  William  bell,  of  Toledo,  Ohio, 
and  James  Morgan,  of  Port  Townsend,  Jeffer- 
son county,  Washington,  witnesseth:  The 
•aid  William  Bell,  being  the  owner  in  fee  sim- 
ple of  the  premises  hereinafter  described,  has 
agreed  and  does  hereby  agree  to  sell  and  con- 
vey the  said  premises  to  the  said  James  Mor- 
gan upon  the  foUowing  conditions,  to  wit: 
The  said  William  Bell  has  agreed  and  does 
hereby  agree,  in  consideration  of  the  sum 
of  twenty  thousand  doUars,  to  be  paid  to 
him  by  the  said  James  Morgan,  five  hundred 
dollars  thereof  to  be  paid  cash  in  hands,  thp 
receipt  of  which  is  herel^  acknowledged,  and 
the  sum  of  nineteen  thousand  five  hundred 
dollars  thereof  to  be  paid  on  or  before  four 
months  from  the  date  hereof;  and  the  said 


William  Bell  has  agreed  and  does  hereby  agree, 
upon  receipt  of  the  full  sum  of  said  twenty 
thousand  dollars,  that  he  will  execute  and 
deliver  to  the  said  James  Morgan  a  suffi- 
cient warranty  deed  conveying  to  him  a 
fee  simple  title  to  the  following  described 
premises:  [Description  omitted. T  And  it  is 
further  agreed  by  and  between  said  parlies  that, 
should  the  said  James  Morgan  fail  to  pay  said 
sum  of  nineteen  thousand  five  hundred  dollars 
on  or  before  four  months  from  the  date  hereof, 
then  the  said  sum  of  five  hundred  dollars  this 
day  paid  bv  him  shall  be  forfeited  to  the  said 
Wiliiam  ^ll.'"  (Duly  signed,  sealed,  and 
witnessed  by  William  Bell  and  James  Morgan.) 
The  second  allegation  is  to  the  effect  that  it 
was  agreed  upon  by  the  plaintiffs  that  Morgan 
shoula  act  for  them  jointly  in  the  purchase  of 
the  land,  and  that  they  were  all  jointly  inter- 
ested in  the  purchase  of  said  land  and  in  the 
proceeds  of  said  agreement.  "  (8)  That  on 
the  10th  day  of  April,  1890.  the  plaintiffs  de- 
manded the  conveyance  of  the  said  property 
from  the  defendant,  and  tendered  nineteen 
thousand  five  hundred  dollars  to  the  defend- 
ant, and  were  ready  and  willing  at  all  times, 
under  the  terms  of  said  agreement,  to  accept 
and  pay  for  said  lands,  and  to  dulv  and  fully 
perform  tiieir  said  a^eem^nt  under  the  saia 
covenants  upon  the  like  performance  by  the 
defendant;  but  the  defendant  failed  and  re- 
fused to  make  said  conveyance,  or  to  perform 
his  portion  of  said  agreement  at  said  date,  or 
at  any  other  time,  and  still  refuses  to  so  per- 
iform,  or  in  any  way  make  proper  restitution 
for  such  failure  and  refusal.    (4)   That  since 


had  not  and  never  had  the  title  to  the  property 
which  he  contracted  to  convey,  and  that  the  plain- 
tiff knew  these  facts,  the  action  should  be  dismissed. 
Stevenson  v.  Buxton,  87  Barb.  13. 

Where  the  riffht  of  a  lessee  to  asslRn  the  lease  is 
made  to  depend  on  the  written  consent  of  the  les- 
sor, a  person  who  contracts  with  the  lessee  for  such 
aasignibent  with  full  knowledge  of  the  loabiUty  of 
the  latter  to  perform  his  agreement  without  such 
•consent  wUl  have  no  right  to  have  damages  Id  lieu 
of  specific  performance  in  case  the  lessor^s  consent 
is  not  obtained.    Hurlbut  v.  Eantzler,  112  HL  492. 

An  action  to  enforce  specific  performance  of  a 
'Contract  to  repair  the  foundations  of  a  building 
•cannot  be  retained  when  it  appears  that  complain- 
ant has  already  made  the  repairs.  Holy  Commun- 
ion Church  V.  Faterson  Extension  B.  Co.  4A  N.  J. 
Bq.  372, 43  Am.  &  Bug.  B.  B.  Gas.  654. 

Where  defendaml  dCsohles  hinuelf  pending  action. 

In  an  early  English  ca^e,  brought  to  compel  spo- 
dflc  performance  of  a  contract,  the  defendant 
stated  in  his  answer  that  he  had  sold  the  house 
which  was  the  subject  of  the  contract  to  a  third 
person  and  the  court  referred  the  case  to  a  master 
to  determine  the  plaintUTs  damages.  Denton  v. 
Stewart,  1  Cox,  Ch.  258. 

And  this  case  was  followed  in  Greenaway  v. 
Adams,  12  Yes.  Jr.  400,  where  the  conveyance  to 
the  third  person  appears  to  have  been  before  suit 
brought. 

But  where  the  bill  stated  that  defendant  could 
ciot  make  a  good  title  damages  were  refused. 
Owillim  V.  Stone,  14  Yes.  Jr.  128. 

In  Todd  V.  Gee,  17  Yes.  Jr.  2T9,  Denton  v.  Stew- 
art, supra,  was  limited  to  a  case  in  which  the  prop- 
erty was  conveyed  to  a  third  person  pending  suit. 

And  in  Salnsbury  v.  Jones.  6  MyL  &  C.  1,  which 
was  not  a  case  for  spedflc  performance,  Denton  v. 
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Stewart  is  stated  to  have  been  expressly  overruled 
and  the  same  statement  is  in  effect  made  in  Jen- 
kins V.  Parkinson,  2  Myl.  ft  K.  5. 

But  the  doctrine  of  it  had  become  well  established 
and  is  recognised  as  good  law  by  numbers  of  de- 
cisions, and  it  is  h^d  that  where  during  the  pend- 
ency of  the  action  defendant  in  any  way  renders 
specific  performance  Impracticable,  damages  may 
be  QssoMOd.  Head  v.  Moloney,  1  Cent.  Bep.  858, 
111  Pa.  00. 

When  defendant  hat  at  any  Urns  rendered  himeelf 
ineapdbU  of  performfng. 

There  is  a  dictum  in  Woodcock  V.  Bennett,  1 
Cow.  711, 18  Am.  Dec.  668,  that  where  defendant  has 
put  It  out  of  his  power  to  perform  the  contract,  the 
bill  will  be  retained  to  assess  damages,  and  in 
Woodward  v.  Harris,  2  Barb.  442.  that  rule  is  stated 
to  have  been  well  settled  by  that  case. 

QenercA  jurisdiction  over  damaoee. 

There  is  a  dictum  In  Fisher  v.  Kay,  2  Bibb,  488, 
that  there  is  no  principle  better  settled  than  that 
the  obligee  in  a  bond  for  title  may  resort  to  equity 
for  specific  performance  and  in  the  event  of  the 
obligors  being  unable  to  convey,  for  damages,  and 
the  court  being  possessed  of  the  whole  case  may 
award  damages,  if  that  is  the  most  equitable  relief. 

And  in  Slaughter  v.  Tlndle,  1  litt  368,  in  which 
the  bill  suggested  a  doubt  as  to  whether  or  not  a 
good  title  could  be  made,  the  court  held  that  It  was 
proper  to  retain  the  case  to  award  damages. 

The  tendency  of  the  modem  cases,  however,  is  to 
make  the  awarding  of  damages  depend  not  so  much 
on  the  acts  of  defendant  as  upon  the  good  faith  of 
plaintiff. 

It  has  been  stated  that  the  question  whether  or 
not  the  court  will  award  damages  depends  upon 
the  good  faith  of  the  complainant  in  bringing  tha 
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the  date  of  said  agreement,  to-wlt,  December 
10.  1889,  and  prior  to  the  expiration  of  the 
four  months  mentioned  in  said  agreement  of 
sale,  said  lands  had  greatly  increased  iu  value 
above  the  said  agreed  purchase  price  of  twenty 
thousand  dollars,  and  were  worth  at  the  date 
or  time  provided  in  said  agreement  for  the  con- 
veyance and  sale  of  said  lands,  upon  the  mar- 
ket in  the  vicinity  of  said  land,  one  thousand 
dollars  per  acre,  or  of  the  aggregate  value  of  one 
hundred  and  fifty-four  thousand  five  hundred 
and  fifty  dollars,  and  of  the  cash  value  of  one 
hundred  and  thirty-four  thousand  five  hundred 
and  fifty  dollars  over  and  above  the  said  nineteen 
thousand  five  hundred  dollars  agreed  by  said 
plain titf  to  be  paid  at  said  time  to  said  defendant. 
(5)  That  the  plaintiffs  are  still  ready  and  will- 


ing to  pay  the  purchase  money  of  the  aald 
property  to  the  defendant.  Wherefore  plain- 
tiffs demand  Judgment  (1)  that  the  defendant 
execute  to  the  plaintiffs  a  sufficient  warranty 
deed,  conveying  to  them  a  fee  simple  title  to 
all  of  said  lands  described  and  set  forth  in  said 
contract,  and  recited  in  this  complaint;  (2)  for 
the  sum  of  one  hundred  and  thirty-four  thous- 
and five  hundred  and  flfty  dollars,  with  ten 
per  cent  interest  thereon  since  the  lOth  day  of 
April,  1890,  and  their  costs  and  diabune- 
menta." 

To  thia  complaint  defendant  interposed  a 
demurrer  on  the  grounds  "(1)  that  the  said 
complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action;  (2)  that  there  is  a 
defect  of  parties  plaintiff,  in  that  there  is  shown 


suit.  If  it  was  brought  in  the  honest  hope  and  ez- 
pectation  that  it  would  succeed  in  getting  specific 
performance  the  court  will  award  the  damages  in 
case  of  failure,  but  if  at  the  start  there  waa  an  ex- 
pectation of  failure  and  that  the  only  relief  to  be 
bad  was  a  oompeoaation,  the  court  will  not  award 
it.    Borden  v.  Curtis  (N.  J.)  March  12, 189L 

If  the  fact  of  inability  to  comply  with  the  con- 
tract Is  unknown  to  the  complainant  when  his  bill 
is  filed  he  may  have  his  damages  assessed.  Wiswall 
V.  McGowan,  Hoffm.  Ch.  125,  6  L.  ed.  1067. 

Where  plaintitr  brought  his  suit  without  knowl- 
edge of  the  disability,  in  good  faith  supposing  and 
having  reason  to  suppose  himself  entitled  to  spe- 
cific performance,  the  court  will  award  damages 
in  all  cases  where  a  defect  in  title,  right,  or  capa- 
city in  the  defendant  to  fulfill  his  contract  is  de- 
veloped in  his  answer  or  in  the  course  of  the  hear- 
ing or  after  an  order  of  fulfillment.  Milkman  v. 
Ordway.  106  Mass.  288. 

Under  this  rule  it  is  immaterial  that  the  defendp 
ant  conveyed  to  a  third  person  before  the  suit  was 
brought.   Andrews  v.  Brown,  8  Gush.  180. 

So  where  after  the  contract  and  prior  to  the  suit 
defendant  had  sold  the  land  to  a  third  person  dam- 
ages were  decreed.    Oibbe  v.  Champion,  8  Ohio 885. 

In  a  caie  to  enforce  specific  performance  of  an 
agreement  as  to  improvements  contained  In  a  lease, 
where  the  Icara  had  expired  before  suit  was 
brought  the  court  stated  that  the  case  was  for  com- 
pensation and  damages  only,  but  it  awarded  the 
relief  sought  on  the  ground  of  inadequate  remedy 
at  law.  *  Berry  v.  Van  Winkle,  2  N.  J.  Eq.  268. 

The  vfftnA  of  tnodem  lefrMotion. 

In  England  an  Act  was  passed  in  21  and  22  Victo- 
ria, known  as  the  Cairns  Act,  which  gave  equity 
the  power  to  assess  damages  In  certain  cases  when 
the  equitable  relief  prayed  for  was  not  given. 
That  Act  has  been  construed  as  follows: 

In  a  case  in  which  before  the  Cairns  Act  the 
court  would  not  have  interfered  it  will  not  since 
that  Act  assess  damages.  Scott  v.  Bayment,  L.  B. 
7  Eq.  112. 

The  Act  did  not  apply  to  cases  where  specific 
performance  could  not  have  been  given.  Lavery 
V.  Pursoll,  L.  B.  80  Ch.  Dlv.  609. 

Where  the  suit  Is  brought  to  compel  the  specific 
performance  of  a  resolution  to  allot  shares  of 
stock,  or  if  that  could  not  be  done  to  recover  dam- 
ages, and  all  the  shares  had  been  allotted  when  the 
bill  was  brought,  the  damages  cannot  be  awarded 
under  the  Calms  Act.  Ferguson  v.  Wilson,  L.  B.  8 
Ch.  App.  77. 

Where  a  mortgagor  had  contracted  to  grant  a 
lease  but  the  mortgagee  refused  to  ratify  it  and  a 
suit  was  brought  for  specific  performance,  the 
court  said  that  the  Cairns  Act  was  not  meant  to 
transfer  the  Jurlsdlotlon  from  law  to  equity,  and 
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that  if  the  oontraotee  knew  that  specific  perform- 
ance could  not  be  bad  he  bad  no  right  to  oome  into 
eq  uity  merely  for  damages;  but  tbe  court  awarded 
the  relief  in  that  case  Cor  special  reasons.  Howe 
V.  Hunt«  81  Beav.  420. 

After  a  defendant  haa  failed  to  comply  with  a  de- 
cree of  spedflc  performance  and  a  motion  is  made 
for  rescission  of  the  contract  and  damages,  tbe 
court  wiU  not  order  both  resciasion  and  a  reference 
to  ascertain  tbe  damages.  Henty  v.  Soluroeder,  I^ 
B.12Ch.i)iv.666. 

Where  the  action  was  to  enforce  specific  per- 
formance of  an  agreement  to  grant  a  lease  for  two 
montha,  and  pending  the  suit  the  two  months  ex- 
pired, the  court  awarded  damages.  Oakley  v. 
Bamsey,  87  L.  T.  K.  8. 746. 

But  see  Debrassao  v.  Martyn,  U  Week.  Bep. 
IQSO,  where  the  specified  term  of  the  lease  expired 
pending  suit  and  the  court  refused  to  award  dam- 
ages  on  the  ground  of  plalntUTB  laches. 

Tht  tfeei  of  tfte  0o6£  praoiHons, 

In  HaU  V.  Delaplaine,  6  Wis.  217, 68  Am.  Dec  67, 
the  court  said,  since  the  Code  of  Procedure  went 
into  effect  it  has  become  impossible  to  send  a  party 
from  a  court  of  equity  to  a  court  of  law,  and  there 
seems  to  be  no  reason  for  not  retaining  a  case 
brought  for  specific  performance  to  give  damages, 
if  performance  cannot  be  enforced. 

Under  the  Code  of  Civil  Procedure  the  action  will 
not  be  dismissed  when  the  impossibility  of  enforc- 
ing specific  performance  appears,  but  tbe  court 
will  go  on  and  aspess  the  damages.  Stemberger  v. 
McGovern,  56  K.  T.  12;  Beck  v.  Allison,  66  N.  7. 
866, 16  Am.  Bep.  480,  overruling  4  Daly,  460,  in  which 
there  is  a  very  full  review  of  the  cases  upon  the 
subject 

Since  tbe  union  of  legal  and  equitable  jarl8di<v 
tion  in  the  same  court  it  has  ceased  to  be  necessary 
to  dismiss  the  oomplaint.  Genet  v.  Howland,a(^ 
How.  Pr.  878. 

Where  a  bill  provides  for  speoiOo  perf ormanoe  of 
a  contract  to  build  a  fence  and  for  other  relief  a 
demurrer  was  held  to  be  properly  overruled  for 
tbe  reasfkn  that  though  the  case  was  not  a  proper 
one  for  specific  performance  it  might  be  retained 
for  damages.  Cinoinnati  ft  OL  &  Ga  v.  Washburn* 
26  Ind.  250. 

There  are  recent  oases  in  whioh  damages  are  as- 
sessed upon  failure  of  the  equitable  relief,  in  which 
it  is  difficult  to  determine  whether  that  course  waa 
pursued  because  of  faflure  to  question  the  Juris- 
diction, because  the  court  regarded  it  as  proper 
equity  practice  or  because  of  statutory  provisions. 
See  American  Land  Co.  v.  Grady,  88  Ark.  656. 

There  are  also  cases  cited  above  which  were  de- 
cided in  code  states  in  which  the  action  was  dis- 
missed and  the  ease  sent  back  for  a  Jury  triaL 
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upon  the  face  of  the  complaint  that  there  is  no 
priyitT  of  contract  between  anv  of  the  plain- 
tiffs herein  except  the  pUinufl  James  Mor- 
gan." 

The  demurrer  was.  overruled,  and  the  de- 
fendant answered.  A  demurrer  to  the  answer 
was  sustained,  and  an  amended  answer  was 
filed,  in  which  defendant  admitted  the  ezecu* 
tion  of  the  written  instrument  set  out  in  para- 
graph 1  of  the  complaint,  but  denied  the  other 
allegations  in  paragraph  1,  and  denied  each 
and  every  the  allegations  in  paragraphs  2,  8, 
and  4  of  the  complaint,  and  for  an  affirmative 
defense  alleged,  substaDtially,  that  he  acquired 
the  land  in  question  by  purchase  on  the  28th 
day  of  January,  1888,  while  he  was  a  married 
man,  the  husband  of  one  £lva  E.  Bell,  who 
died  intestote  on  the  Ist  day  of  March,  1888, 
leaving  as  her  sole  heir-at-law  Elva  Elain  Bell, 
as  the  fruit  of  the  marital  relations  between 
her  and  the  defendant,  and  that  the  said  Elva 
Elain  Bell  was  still  an  infant,  of  the  age  of  five 
years,  and  that  the  money,  used  in  purchasing 
said  land  was  not  owned  by  him  at  the  time  of 
marriage,  or  acquired  after  marriage  by  gift, 
devise,  bequest,  or  descent.  That  at  the  time 
said  agreement  was  entered  into  he  was,  and 
for  a  lon^  time  previous  thereto  bad  been,  a 
resident  of  Toledo,  in  the  slate  of  Ohio,  and 
was  wholly  unacquainted  with  the  laws  of  the 
state  of  Washington  .providing  for  the  com- 
munity interests  of  the  wife  with  her  husband 
in  real  estate  acquired  by  him  by  purchase 
during  the  existence  of  the  marital  relation, 
and  fully  believed  that  he  was  the  sole  owner 
of  said  land,  having  full  power  of  alienation 
thereof;  and  averred  that  plaintiffs  were,  and 
for  a  long  time  previous  thereto  had  been,  res- 
idents of  the  state  of  Washington.  That  the 
said  agreement  was  entered  into  between  this 
defendant  and  the  said  plaintiff  Jsmes  Mor- 
gan at  the  instance  and  request  of  the  said 
plaintiff,  and  upon  his  express  representation 
to  this  defcnaaot,  either  fraudulently  and 
willfullv,  to  mislead  this  defendant,  or  igno- 
rantly,  believing  the  same  to  be  true,  that  this 
defendant  was  the  sole  owner  in  fee  simple  of 
the  real  estate  described  in  said  agreement, 
with  full  power  of  alienation  thereof;  he,  the 
said  plaintiff,  well  knowing  at  the  time  that 
this  defendant  acquired  the  said  land  by  pur- 
chase as  aforesaid  during  the  lifetime  of  said 
wife,  and  that  his  said  wife  was  then  deceased, 
and  that  she  had  died  intestate,  leaving  as  her 
sole  heir-at-law  one  Elva  Elain  Bell,  her  child 
by  this  defendant,  and  that  said  child  was  still 
living,  and  of  the  age  of  about  four  years,  and 
no  more;  and  that  he,  this  defendant,  relying 
upon  said  representations  of  said  plaintiff 
Morgan,  and  fully  believing  said  representa- 
tions to  be  true,  executed  said  agreenient,  and 
delivered  it  to  said  plaintiff.  That  afterwards, 
on  or  about  the  8th  day  of  July,  lb90,  and  be- 
fore the  institution  of  this  action,  this  defend- 
ant discovered,  and  avers  the  same  to  be  a  fact, 
that  he  was  not  the  sole  owner  in  fee  simple  of 
said  real  estate,  but  was  the  owner  of  the  un- 
divided one  half  of  the  same,  the  remaining 
one  half  beine  the  property  of  the  said  Elva 
Elain  Bell  as  the  heir  at-law  of  the  said  Elva 
£.  Bell,  deceased,  who  during  her  lifetime 
was,  by  operation  of  law,  the  owner  of  a  com- 
munity interest  in  said  real  estate  with  this 
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defendant  That  Immediately  upon  the  dis- 
covery by  him  that  he  was  not  the  sole  owner 
of  the  said  real  estate  as  aforesaid,  this  de- 
fendant executed  to  said  plaintiff  James  Mor- 
gan, without  any  knowledse  that  the  coplain- 
liffs  of  said  Morgan  held  or  claimed  any 
interest  in  said  agreement  or  the  subject  there- 
of, hlB  deed  of  conveyance,  with  covenants  of 
warranty,  for  his  undivided  one  half  of  said 
real  estate,  and  tendered  the  same  to  said  plain- 
tiff, demanding  of  him  a  proportionate  amount 
of  the  consideration  agreed  by  said  plaintiff  to 
be  pidd,  less  the  amount  already  paid  thereon, 
to  wit,  $9,600,  which  said  deed  of  convevaoce 
he,  the  said  plaintiff,  then  and  there  ana  ever 
afterwards  declined  and  refused,  and  still  de- 
clines and  refuses,  to  accept,  and  which  pro 
portionate  amount  of  said  consideration  he, 
the  said  plaintiff,  Uien  and  there,  and  ever 
afterwards,  still  declines  and  refuses  to  pay. 
That  upon  such  refusal  by  plaintiff  the  defend- 
ant tendered  to  plaintiff  the  amount  paid  by 
plaintiff  as  a  cash  payment  on  said  agr^  con- 
sideration, to  wit,  $500,  together  with  interest 
at  the  rate  of  10  per  cent  per  annum  from  the 
date  of  said  payment  until  the  time  of  said 
tender,  and  offered  to  rescind  said  agreement, 
and  that  said  plaintiff  then  refused,  and  ever 
afterwards  has  and  still  refuses,  to  rescind 
said  agreement  Alleges  that  he  has  ever  since 
said  tender  been,  and  still  is,  ready  to  convey 
his  undivided  one  half  interest  for  a  propor- 
tionate part  of  said  agreed  piice.  less  the 
amount  already  paid  him,  or  to  refund  said 
money  paid,  with  interest  on  the  same  at  the 
rate  of  10  per  cent  per  annum,  and  that  ever 
since  said  tender  of  $600  and  interest,  as  afore- 
said, he  has  been  and  still  is  ready  and  willing 
to  pay  the  same  to  plaintiffs.  The  third  a^ 
firmative  defense,  in  addition  to  the  matters 
alleged  in  the  second,  is  that  plaintiff  Morgan, 
who  was  at  the  time  of  the  execution  of  the 
contract  a  resident  of  the  state  of  Washing- 
ton, and  well  acquainted  with  the  value  of 
land,  and  who  was  on  terms  of  pocial  and 
business  intimacy  and  friendship  with  the  de- 
fendant, came  to  defendant's  house  in  Toledo, 
Ohio,  and.  well  knowing  his  want  of  informa- 
tion as  to  the  value  of  said  lands,  and  fraudu- 
lently taking  advantage  thereof,  falsely  repre- 
sented to  him  that  the  said  land  was  not  worth 
more  than  the  sum  of  $20,000,  and  that  de- 
fendant, relying  upon  said  representations,  and 
having  full  faith  and  confidence  in  the  truth- 
fulness of  said  representations,  executed  said 
agreement  Alleges  that  afterwards,  to  wit, 
about  the  8th  day  of  July,  1890,  he  discovered, 
and  avers  it  to  be  a  fact,  thai  the  lands  were 
of  far  more  value  than  $20,000,  which  fact 
was  well  known  to  plaintiff  Morgan  at  the 
time.  And  demands  Judgment — First,  that 
said  agreement  is  void:  second,  that  the  plain- 
tiff produce  said  agreement,  and  deliver  it  up 
for  cancellation;  and,  third,  for  costs  of  action 
and  general  relief. 

Plaintiffs'  demurrer  to  all  that  portion  of 
defendant's  amended  answer  in  the  second 
and  third  alleged  affirmative  defenses  and  the 
allegations  of  new  matter  was  sustained.  On 
the  issues  left,  the  cause  was  tried,  and  the 
court  found,  among  other  things,  that  the 
value  of  the  land  in  question  at  the  time  of  the 
commencement  of  the  action  was  $46,216,  and« 
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as  a  conclusion  of  law,  tbat  plaintiffs  were  en- 
titled to  recover  as  damages  tbe  difference  be- 
tween tbe  price  agreed  upon  in  tbe  contract,  to 
wit,  $20, 000,  less  tbe  amount  paid  by  plaintiff 
at  the  date  of  tbe  contract,  $500,  equaling 
$19,500,  and  the  value  of  said  land  on  tbe  10th 
day  of  April,  1890.  the  date  for  tbe  fulfill- 
ment of  tbe  agreement  for  tbe  conyeyance  of 
said  lands,  to  wit,  tbe  sum  of  $46,215,  which 
said  difference  is  $26,715.  Or,  in  other  words, 
tbe  measure  of  damages  allowed  by  the  court 
was  tbe  difference  in  tbe  value  of  the  land  at 
tbe  time  of  tbe  breach  and  tbe  value  of  tbe 
land  at  tbe  date  of  the  contract;  and  judgment 
was  entered  accordingly. 

Tbe  first  point  argued  by  the  appellant  is 
tbat  (bis  is  an  action  affecting  the  title  to  real 
estate,  and  should  have  been  brought  in  Clal- 
lam county,  where  tbe  land  is  situated,  by 
virtue  of  section  47  of  the  Code,  which  pro- 
vides that  actions  for  the  recovery  of,  for  tire 
possession  of,  for  the  partition  of,  for  the  fore- 
closure of  a  mortgage  on  or  for  tbe  determina- 
tion of  all  questions  affecting  tbe  titles,  or  for 
any  injuries  to  real  property,  shall  be  com- 
menced in  tbe  county  or  district  in  which  the 
subject  of  action,  or  some  part  thereof,  is  situ- 
ated. We  do  not  think  this  is  the  character  of 
cascb  coDteuiplated  by  tbe  statute.  The  title 
to  tiiia  land  was  not  in  dispute,  and  could  not 
be  affected  by  tbe  decree  of  tbe  court,  under 
tbe  pleadings.  It  is  true  that  tbe  court  could 
decree  a  specific  performance  of  the  contract 
under  tbe  allegations  of  the  complaint,  but  it 
would  be  a  decree  affecting  tbe  parties  to  the 
action  personally.  It  would  not  determine 
any  question  affecting  tbe  title,  in  the  sense  in 
which  tbe  word  "title"  is  evidently  employed 
in  tbe  statute.  We  do  not  think  tbat  anything 
was  decided  in  McLeod  y.  mu,  2  Wash.  117, 
having  any  application  to  this  kind  of  a  case. 

Tbe  second  point  raised  by  appellant  is  that 
specific  performance  could  not  be  decreed  in 
this  case,  and  that  consequently  tbe  action 
should  not  have  been  maintained,  as  no  dam- 
ages could  be  warranted.  While  it  is  true  that 
the  complaint  does  not  disclose  the  fact  that 
specific  performance  could  not  be  enforced,  it 
is  plain  from  the  testimony,  both  of  defendant 
and  plaintiffs,  tbat  such  is  tbe  fact,  and  tbat 
such  fact  was  known  to  plaintiffs  at  the  time 
of  tlie  commencement  of  the  action.  In  fact, 
there  can  be  no  dispute  that  the  recognized 
and  acknowledged  inability  of  the  defendant 
to  perform  the  contract  was  tbe  direct  and  only 
cause  of  tbe  action;  for  the  defendant  had 
tendered  a  warranty  deed,  which  had  been  re- 
fused by  tbe  plaintiffs  because  he  was  power- 
less to  convey.  This  proposition  is  not  dis- 
puted at  all,  but  is  rendered  certain  by  tbe  tes- 
timony of  plaintiffs'  attorney  Hays,  raj^  117 
of  the  transcript.  In  answer  to  a  question  as 
•to  the  identity  of  tbe  deed  tbe  witness  said:  "I 
cannot  say  tbat.  There  was,  as  I  stated  before, 
a  paper  writing  purporting  to  be  a  warranty 
deed  upon  its  face;  but  having  examined  tbe 
iitle  to  tbe  land  prior  to  this  date  or  that  date, 
as  attorney  for  tbe  company,  I  bad  discovered 
that  the  defendant  had  not  the  power  to  make 
%  warranty  deed."  And  tbe  witness  then  pro- 
ceeds to  give  the  reasons  for  his  conclusions, 
viz.,  that  the  land  was  community  property, 
And  tbat  upon  the  death  of  the  wife,  under  the 
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community  laws  of  this  state,  one  half  of  the 
properly  descended  to  the  heirs  of  the  wife* 
and  that,  the  wife  leaving  one  heir  of  ber  body, 
one  fourth  went  to  the  'heir,  the  wife  having 
died  Intestate.  (While  M  is  not  material  to 
this  cause,  yet,  not  wishing  tq  be  understood 
as  indorsing  tbe  theory  of  construction  of  the 
community  law  advanced  by  respondent,  *'that 
the  surviving  spouse  is  the  heir  with  the  child 
of  tbe  deceased  spouse  in  tbe  community  es- 
tate," we  will  notice  the  statute.  It  is  true 
that  section  8802  of  tbe  Code  provides  that 
when  any  person  shall  die  seised  of  any  lands, 
etc.,  it  shaU  descend  as  follows:  If  the  deced- 
ent leaves  a  surviving  husband  or  wife,  and 
only  one  child  ortbeUwful  issue  of  one  diild, 
in  equal  shares  to  the  surviving  husband  or 
wife  and  child,  or  issue  of  such  child.  But  it 
is  evident  that  it  is  the  decedent's  separate  prop- 
erty tbat  is  spoken  of  in  this  section;  for  sec- 
tion 2412,  which  occurs  in  the  chapter  devoted 
to  community  property,  provides  that  "in  case 
no  testamentary  disposition  shall  have  been 
made  by  tbe  deceased  husband  or  wife  of  his 
or  her  half  of  tbe  community  property,  it  shall 
descend  equally  to  tbe  legitimate  issue  of  bis, 
her,  or  their  bodies.")  In  this  case,  it  appears 
tbat  the  defendant  had  offered  to  deed  to  plain- 
tiffs bis  undivided  one-half  interest  in  the  land, 
which  offer  had  been  refused,  so  that  it  does 
not  fall  within  the  class  of  cases  where  part 
performance  can  be  enforced,  and  damages 
given  for  the  balance.  It  seems  well  estab- 
lished by  the  authorities,  and  is  most  certainly 
in  strict  harmony  with  common  sense,  that 
the  court  will  not  do  a  useless  thing,  or  make 
a  nugatory  decree.  It  is  plain  that  the  court 
could  not  in  this  case  decree  a  specific  per- 
formance, and  tbat  the  plaintiffs  knew  that  it 
could  not  when  they  brought  their  action. 
Then  the  question  arises  whether  the  jurisdic- 
tion of  a  court  of  equity  can  be  so  extended 
that  it  will  entertain  a  case  and  give  relief 
which  is  not  Incidental  to  tbe  main  relief 
sought,  or  auxiliary  to  the  relief  asked  wbldi 
gave  the  court  jurisdiction  of  tbe  case,  or 
granted  for  the  purpose  of  making  such  relief 
complete,  but  a  purely  independent  relief.  Or, 
in  other  words,  will  a  court  of  equity,  in  an 
action  asking  for  an  enforcement  of  specific 
performance  as  a  basis  of  a  complaint,  award 
damages  for  the  violation  of  the  contract,  when 
it  conclusively  appears  that,  at  the  time  of  the 
commencement  of  tbe  action,  specific  perform- 
ance could  not  be  decreed;  or  shall  the  plain- 
tiffs be  relegated  to  their  remedy  at  law  for 
tbe  violation  of  tbe  contract?  And  this  is  a 
question,  the  investigation  of  which  is  not 
coveted  by  this  court,  in  view  of  the  fact  that 
tbe  authorities  are  conflicting,  and  that  many 
decisions  have  been  made  by  tbe  courts  as  to 
tbe  class 'of  cases  in  which  this  independent  re* 
lief  can  be  given. 

It  is  tbe  fundamental  principle  regulating  the 
exercise  of  this  equitable  jurisdiction  that, 
whenever  the  legal  remedy  of  damage  is  suf- 
ficient, equity  will  not  interfere,  and  tbe  spe- 
cific performance  will  be  refused.  Pom.  Con  t. 
^  47.  We  take  it  tbat  the  fair  corollary  to 
this  proposition  would  be  that,  where  the  legal 
remedy  of  damages  is  all  that  can  be  decreed, 
equity  will  not  exercise  jurisdiction,  and  the 
original  proposition  appliee    more  forcibl/ 
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where  the  fact  is  determined  that  legal  dam- 
ages are  all  that  is  actuaUy  sought;  ami  in  this 
case  the  plaintifFs  must  have  brought  their  ac- 
tion on  the  theory  that  a  compensation  in  dam- 
ages would  furnish  a  complete  and  satisfac- 
tory remedy,  for  they  knew  that  no  other 
remedy  could  he  decreed.  The  presumption 
that  the  award  of  damages  wiU  not  be  an  ade- 
quate remedy  is  the  very  foundation  for  the 
Jurisdiction  to  decree  specific  performance; 
and  it  philosophically  and  logically  follows 
that  jurisdiction  will  not  attach  when  the  in- 
adequate remedy  is  all  that  can  be  enforced. 
Any  other  construction  renders  inharmonious 
the  operations  of  law,  and  confuses  the  prin- 
dples  upon  which  the  jurisdiction  is  based. 
IJnder  the  authorities,  however,  where  some- 
thing inequitable  is  shown  in  the  transactions 
of  the  party  who  is  trying  to  avoid  the  specific 
performance,  or  where  there  are  inequitable 
circumstances  surrounding  the  case,  courts  of 
equity,  notwithstanding  they  cannot  decree  the 
performance  of  a  contract,  will  grant  relief  in 
damages;  and,  whether  or  not  sucb  an  excep- 
tion to  the  general  rule  can  be  justified  on  the 
ground  of  reason,  the  doctrine  seems  to  be  so 
well  established  by  the  decisions  of  the  courts 
that  it  cannot  with  safety  be  disregarded.  So 
the  rule  is  announced  that  if  the  defendant  has 
by  his  own  act  incapacitated  himself  from  per- 
formance the  court  of  equity  may,  instead  of 
dismissing  the  plaintiff's  suit,  award  him  the 
legal  remedy  of  damages.  Id.  §  294.  The 
plain  inference  is  that,  if  the  reverse  be  true, 
damages  cannot  be  awarded;  and  the  follow- 
ing proposition  is  announced  in  Mr.  Water- 
man's work  on  Specific  Performance  (sec.  515:) 
*'As  a  ^neral  rule,  compensation  is  regarded 
as  an  mcident  only,  unless  there  is  a  special 
equity  authorizing  the  court  to  give  relief,  and 
Jurisdiction  will  not  be  ezercis^  for  the  sole 
purpose  of  assessing  the  damages  for  a  breach 
of  contract.  If  the  jurisdiction  attaches,  ex- 
cept as  ancillary  to  a  specific  performance  or 
to  some  other  relief,  it  must  be  under  very 
special  circumstances  and  upon  peculiar  equi- 
ties, as,  for  instance,  in  cases  of  fraud,  or  in 
cases  where  a  party  has  disabled  himself  by 
matters  ex  post  facto  from  the  specific  i)erform* 
ance,  or  in  a  case  where  there  is  no  adequate 
remedy  at  law."  We  think  that  all  the  cases 
holding  that  damages  can  be  awarded  where  it 
was  known  to  the  plaintiff  that  si>ecific  per- 
formance could  not  be  decreed  are  deddea  on 
the  ground  mentioned  in  the  text  above  quoted, 
or  based  on  some  other  decision  holding  that 
ground,  though  possibly  not  always  distin- 
guished by  the  indorsing  court.  In  Woodman 
V.  Freeman,  25  Me.  588,  the  court  exhaustively 
reviews  the  leading  decisions  on  this  question, 
and  decides  that  the  iurisdiction  of  the  court  to 
give  relief  in  equity  by  compensation  in  dam- 
ages where  the  facts  do  not  authorize  the  court 
to  give  any  other  relief  attaches  only  in  the 
following  cases:  (1)  In  cases  of  fraud  and 
mistake,  where  there  does  not  appear  to  be  a 
plain  and  adequate  remedy  at  law.  (2)  When 
relief  against  a  forfeiture  or  penalty  is  sought 
and  obtained.  8.  When  a  contractor  convey- 
ance is  properly  set  aside  or  rescinded  under 
circumstances  requiring  that  some  compensa- 
tion should  be  made  to  one  of  the  parties  to  ad- 
just the  equities  and  do  complete  justice.    (4) 
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When  specific  performance  is  soueht  and  de* 
creed  in  whole  or  in  part  (5)  When  specific 
performance  ought  to  have  been  and  could  have 
been  decreed  upon  the  state  of  facts  existing 
when  the  bill  was  filed,  but  cannot  be  decreed 
upon  a  hearing  of  the  cause,  because  the  de- 
fendant, pending  the  suit,  has  voluntarily  dis- 
enabled himself  to  make  a  conveyance.  (6) 
When,  by  a  bill  of  discovery  and  relief,  the  dis- 
covery sought  is  obtained,  the  court,  having 
acquired  jurisdiction  of  the  case  for  the  dis- 
covery, will  retain  it  and  give  relief;  and,  if 
necessary,  by  an  assessment  of  damages.  (7) 
When  necessary  to  adjust  the  accounts,  claims 
and  equities  between  a  cestui  que  trust  and  a 
trustee  chargeable  for  delinquency  or  unfaith- 
fulness. (8)  When  necessary  for  the  adjust- 
ment of  equities  between  mortgagor  and 
mortgagee.  (9)  When  necessary  for  the  liquida- 
tion and  settlement  of  the  concerns  of  a  part* 
nership,  when  one  of  the  partners  is  chargea- 
ble for  •misconduct  or  fraud.  (10)  Wnen 
necessary  to  give  complete  relief  in  a  case  of 
nuisaoce.  And  by  an  examination  of  the 
cases  reviewed  by  the  court,  but  which  it  is  not 
necessary  to  cite  here,  it  will  be  found,  as  it 
was  fotmd  by  that  court,  that,  in  nearly  all 
cases  of  this  cnaracter,  where  a  court  of  equity 
assumes  to  award  damages  as  an  independent 
remedy,  the  circumstances  of  the  case  brought 
it  within  the  provisions  of  one  of  the  classes  of 
cases  announced  above.  That  was  a  case 
where  the  court  found  that  specific  perform- 
ance could  not  be  enforced,  and  the  court  in 
conclusion,  says:  "After  this  examination, 
suited  to  exhaust  the  patience  both  of  reader 
and  writer,  the  conclusion  is  irresistible,  both 
upon  principle  and  upon  authority,  that  the 
jurisdiction  of  a  court  of  equity  to  give  relief 
by  the  assessment  of  damages  in  the  matter  be- 
fore stated  cannot  be  sustained."  Some  of  the 
courts  have  referred  to  Woodcock  v.  Bennet,  1 
Cow.  711,  13  Am.  Dec.  668,  as  supporting  the 
doctrine  that  the  court  will  assess  damages 
where  specific  performance  could  not  be  en- 
forced; but  an  examination  of  that  case  shows 
that  it  was  not  properly  distinguished,  and  it 
only  needs  a  short  quotation  to  show  upon 
what  ground  the  court  stood.  Said  the  court: 
* 'it  seems  to  be  well  settled  that  the  court  of 
chancery  will  not,  except  under  very  particu- 
lar circumstances,  if  the  party  be  not  entitled 
to  a  specific  performance,  direct  an  issue  of 
quantum  dammfieatus,  or  a  reference  to  the 
master  to  ascertain  the  damages.  If  a  party 
elect  that  remedy,  he  must  resort  to  law;  but 
where  the  defendant  has  put  it  out  of  his  pow- 
er to  perform  the  contract  the  bill  will  be  re- 
tained, and  it  will  be  referred  to  the  master  to 
assess  the  damages. 

The  leading  case  holding  this  doctrine  is 
Denton  v.  Steioart,  1  Cox,  Cn.  258,  and  it  was 
followed  by  Greenaway  v.  Adams,  12  Ves.  Jr. 
895.  It  seems  to  be  with  some  hesitation,  how- 
ever, that  the  court  in  that  case  extended  the  ju- 
risdiction. The  court  says:  "The  party  injured 
by  the  non-performance  of  a  contract  has  the 
choice  to  resort  either  to  a  court  of  law  for 
damages,  or  to  a  court  of  equity  for  specific 
performance.  If  the  court  does  not  think  fit 
to  decree  a  specific  performance,  or  finds  that 
the  contract  cannot  be  specifically  performed 
either  way,  I  should  have  thought  there  was 
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equally  an  end  of  its  joriBdiction;  for  in  the 
ODe  case  the  oonrt  does  DOt  see  reasoD  to  exer- 
cise the  jurisdiction;  in  the  other,  the  court 
finds  no  room  for  the  exercise  of  it.  It  seems 
that  the  consequence  ought  to  be  that  the  party 
must  seek  his  remedy  at  law."  Notwithstand- 
ing these  cogent  reasons,  however,  the  judge 
goes  on  to  say  that,  Lord  Eenyon  having  oe- 
cided  the  other  way  in  Denton  v.  Stetoart^  he 
felt  constrained  to  follow  that  decision.  In 
Todd  V.  Gee,  17  Ves.  Jr.  274,  after  deciding 
that,  except  in  very  special  cases,  it  is  not  the 
course  of  proceeding  in  equity  to  file  a  bill  for 
a  specific  performance  of  an  agreement  pray- 
ing in  the  alternative,  if  it  cannot  be  performed, 
for  damages,  the  lord  chancellor  says:  "  In 
Denton  v.  Stewart  the  defendant  had  it  in  his 
power  to  perform  the  agreement,  and  put  it 
out  of  his  power  pending  the  suit.  The  case, 
if  it  is  not  to  be  supported  upon  that  distinc- 
tion, is  not  according  to  the  principles  of  the 
court."  In  that  case  the  specific  performance 
was  possible  at  the  time  the  action  was  com- 
menced, and  when  it  was  commenced  the  court 
had  rightful  Jurisdiction  of  the  case;  and,  once 
having  obtained  jurisdiction,  it  would  not 
allow  itself  to  be  devested  of  that  jurisdiction 
by  the  wrongful  act  of  the  defendant.  But, 
whatever  we  may  think  of  the  soundness  of 
the  law  announced  in  those  cases,  Uie  princi- 
ples upon  which  they  were  based  can  have  no 
application  to  the  case  at  bar.  Here  there  are 
no  inequitable  circumstances  of  any  kind  sur- 
rounding this  case,  and  no  suspicion  of  any  on 
the  part  of  the  defendant.  It  is  conceded  that 
at  the  time  the  contract  was  made  the  title  was 
not  in  Bell,  and  that  he  could  not  convey,  and 
that  the  same  condition  of  things  existed  and 
was  known  to  the  plaintiffs  when  the  action 
was  commenced.  There  is  no  suspicion  of 
fraud.  He  did  not  seek  the  purchasers,  but 
they  sought  him,  and  it  was  at  their  request 
that  the  agreement  was  made.  He  was  simply 
mistaken  as  to  his  authority  to  sell,  and  the 
testimony  shows  that  he  made  every  effort  to 
comply  with  his  contract,  and  to  place  the 
plaintiffs  in  statu  quo;  that  he  offered  to  settle 
the  matter  in  an  equitable  manner.  So  that 
there  is  not  a  circumstance  surrounding  the 
case,  or  connected  with  it,  that  tends  in  the 
least  to  make  it  an  exception  to  the  general 
rule  that  where  specific  performance  cannot  be 
enforced  the  court  of  equity  will  not  award 
damages  for  violation  of  the  contract. 

The  proposition  of  the  respondents  that  de- 
fendant was  in  a  position  to  perform  his  con- 
tract, and  avoid  his  principal  liability  for  its 
non-performance,  cannot  be  maintained.  This 
land  is  absolutely  beyond  his  control.  It  can 
only  be  sold  by  order  of  the  probate  court  at 
public  auction,  and  such  order  can  only  be 
obtained  upon  an  affidavit  that  such  sale  is 
necessary  for  the  payment  of  the  debts  of  the 
estate,  or  the  maintenance  of  the  family  or 
heirs,  and  that  must  also  be  a  showing  satis- 
factory to  the  judee.  It  is  not  within  the  con- 
templation of  the  law  that  the  lands  of  minors 
will  be  ordered  sold  in  aid  of  real-estate  specu- 
lations by  outside  parties,  whether  relatives  or 
strangers.  Without  any  fault  of  his  own.  Bell 
was  legally  incapacitated  from  performing  the 
contract,  and  plaintiffs  knew  Uiis  when  they 
commenced  the  action,  and  the  court  never  had 
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rightful  jurisdiction  of- the  case;  bat  as  the  ap 
pellant  did  not  obiect  to  the  jurisdiction  at  the- 
trial,  and  treated  it  as  an  equity  case,  he  can 
not  raise  the  question  here. 

The  third  contention  of  the  appellant  is  that 
the  court  erred  in  granting  alternative  relief, 
and  that  such  relief  can  only  be  granted,  in  an 
action  for  specific  performance,  when  the 
plaintiff  has  shown  a  performance  of  all  the- 
conditions  of  the  contract  on  his  part,  and  the 
inability  of  the  court  to  compel  the  perform- 
ance is  due  to  the  fault  of  the  defendant.  This- 
involves  substantially  the  propositions  that 
were  discussed  under  the  second  point 

We  think  the  fourth  point  of  appellant,  that 
the  court  erred  In  sustaining  the  demurrer  to^ 
the  second  and  third  causes  of  defense  pleaded 
in  defendant's  amended  answer,  must  be  sus- 
tained.   The  answer  not  only  alleges  the  im- 
possibility of  the  perform r^nce  without  fault  of 
defendant,  but  that  such   impossibility  was* 
known  to  plaintiffs  before  action  was  brought, 
which  fact,  if  proven,  would  have  been  suffi- 
cient, under  all  the  authorities,  to  defeat  the- 
decree  for  specific  performance,  and  was  con- 
sequently a  good  and  sufficient  defense  to  an^ 
action  for  specific  performance;  but  it  alaa 
alleges  a  mistake  of  law  on  the  part  of  the  de- 
fendant, by  reason  of  his  residence  in  anothei' 
state,  and  by  fraudulent  representations  on  the 
part  of  plaintiffs;  that  the  agreement  was  en- 
tered into  at  the  solicitation  and  request  of 
plaintiff  Morgan;  and  that,  after  he  discovered' 
his  inability  to  convey  as  per  agreement,  he 
tried  to  make  an  equitable  settlement  with  the 
plaintiffs,  and  offered  to  pay  them  back  the- 
money  advanced,  with  interest  thereon.    The 
matters  and  things  set  up  in  the  amended  an- 
swer went  to.  show  that  there  were  none  of 
those  inequitable  circumstances  of  fraudulent 
acts  surrounding  this  case  which  justify  a  court 
of  equity  in  awarding  damages,  or  take  it  out 
of  the  general  rule  that  courts  of  equity  will 
not  award  damages  except  as  ancillary  to  some 
other  relief   decreed.    The  plaintiffs  had  in- 
voked the  aid  of  a  court  of  equity.    This  was* 
an  equitable  defense,  and  the  defendant  was- 
entitled  to  it.     Suppose  the  plaintiffs  had  al- 
leged in  their  complaint  that,  at  the  time  Bell 
made  the  contract,  he  could  not  legally  convey 
the  land;  that  the  title  was  not  in  him;  and 
that  he  entered  into  the  contract  through  an> 
honest  mistake  of  the  laws  of  Washington,  he 
being  at  the  time  a  resident  of  the  state  of 
Ohio,— and,  at  the  time  the  action  was  com- 
menced, plaintiffs  were  aware  of  such  facts, 
together  with  other  affirmative  averments  in 
regard  to  the  misrepresentation  and  fraud  on 
the  part  of  plaintiffs.    It  would  certainly  have- 
appeared  on  its  face  that  the  court  of  equity 
could  not  decree  specific  performance;  and,  if 
that  be  true,  it  is  apparent  that  if  the  answer 
sets  up  the  identical,  same  matter,  it  would  be 
a  gooa  defense  to  such  a  complaint. 

Respondents  rely  upon  the  application  of  the- 
maxim,  ignorantia  legie  non  exeusat;  and  there 
can  be  no  contention  concerning  the  general 
rule,  even  in  its  application  to  courts  of  equity, 
that  the  simple  mistake  by  a  party  as  to  the- 
legal  effect  of  an  agreement  which  he  executes,, 
or  the  legal  result  of  an  act  which  he  performs, 
is  no  ground  for  either  defensive  or  affirmative 
relief  ,^  for  reasons  which  are  obvious,  and  have 
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heea  so  frequently  decided  that  It  would  be 
Idle  to  repeat  them  here.  But  il  is  equally  true 
that  there  are  some  exceptions  to  this  rule;  for 
as  Mr.  Pomeroy,  in  his  Equity  Jurisprudeoce, 
•(sec.  842).  sa^s:  '*  Equity  does  sometimes  ex- 
ercise its  jurisdiction  on  occasion  of  mistakes 
of  law.  If  the  mistake  of  law  is  not  pure  and 
simple,  but  is  induced  or  accompanied  by  other 
special  facts  giving  rise  to  au  independent 
•equity  on  behalf  of  the  mistaken  person,  such 
as  inequitable  conduct  of  the  other  party,  there 
can  be  no  doubt  that  a  court  of  equity  will  in- 
terpose its  aid.  It  is  not  necessary  that  such 
inequitable  conduct  should  be  intentionally 
misTea'ling,  much  less  that  it  should  be  actual 
fraud.  It  is  not  necessary  that  the  misconcep- 
tion of  law  was  the  result  of,  or  even  aided  or 
accompanied  by,  incorrect  or  misleading  state- 
ments of  facts  by  the  other  party."  The  ma- 
terial question  here  is,  Does  this  case  fall  within 
the  rule  or  the  exception  ?  And  in  the  outset, 
in  discussing  this  interesting  question,  to  avoid 
the  discussion  of  unnecessarv  propositions,  it 
is  well  to  keep  in  mind  a  well-defined  distinc- 
tion between  ignorance  of  an  antecedent  exist- 
ing right,  which  is  to  be  affected  by  the  agree- 
ment, and  the  legal  import  of  the  agreement 
itself.  Thus,  in  this  case,  if  Bell's  defense 
was  that  he  did  not  know  tbe  le^al  effect  of 
the  agreement  which  he  entered  into,  in  the 
absence  of  fraud  or  inequitable  conduct  on  the 
part  of  plaintiffs,  it  would  not  be  a  defense  to 
the  action;  but  this  is  not  the  defense  which  be 
offers,  but  it  is  that  he  was  mistaken  about  his 
right  to  enter  into  such  a  contract.  '*  Mis- 
wkes,  therefore,"  says  Mr.  Pomeroy,  **of  a 
person,  with  respect  to  his  own  personal  pri- 
vate rights  and  liabilities,  may  properly  be  re- 
garded, as  in  great  measure  they  are,  and  may 
be  dealt  with,  as  mistakes  of  facts.  Courts 
have  constantly  felt  and  acted  upon  this  view, 
thouj^h  not  always  avowedly."  But  there  is 
nothmg  in  the  proposition  announced  hyJvdpe 
Story,  as  cited  by  respondent,  that  conflicts 
with  this  proposition.  Many  instances  are 
there  given  where  the  courts  refuse  to  relieve 
from  a  mistake  of  law,  but  they  are  all  cases 
where  the  party  was  asking  relief  from  the 
consequences  flowing  from  a  misunderstand- 
ing of  the  legal  effect  of  the  contract  Indeed, 
Jvdge  8tor|r,  in  section  180  of  his  work  on 
Equity  Jurisprudence,  indorses  the  same  dis- 
tinction: "  Sea  180.  There  may  be  a  solid 
^ound  for  a  distinction  between  cases  where 
tbe  party  acts  or  agrees  in  ignorance  of  any 
title  in  him,  or  upon  a.  supposition  of  a  clear 
title  in  another,  and  cases  where  there  is  a 
•doubt  or  controversy  or  litigation  between  par- 
ties as  to  their  respective  rights.  In  the  for- 
mer cases,  (as  has  been  already  suggested,)  the 
party  seems  to  labor,  in  some  sort,  under  a 
mistake  of  fact  as  well  as  law.  He  supposes. 
as  a  matter  of  fact,  he  has  no  title,  and  that 
the  other  party  has  title."  The  principle  in 
the  case  at  bar  Is  the  same,  though  the  facts 
are  reversed.  Bell  supposed,  as  a  matter  of 
fact,  that  he  had  the  title.  He  did  not  intend 
to  convey  land  which  he  did  not  possess,  but 
proceeded  upon  the  supposition  that  it  was  his 
to  convey.  It  was  not  a  mistake  in  calculation 
as  to  the  legal  consequences  of  his  agreement, 
but  purely  and  simply  a  mistake  of  an  existing 
antecedent  right  affecting  his  title. 
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An  investigation  of  the  cases  dted  bv  re- 
spondents shows  that  these  decisions  will  in  no 
wise  militate  against  the  position  taken  above, 
but  simply  go  towards  establishing  the  general 
rule,  which,  as  we  have  before  observ^,  can- 
not be  disturbed.  In  Bank  of  United  States  v. 
Daniel,  87  U.  8.  12  Pet.  82,  9  L.  ed.  989,  the 
controversy  was  over  the  lesal  effect  of  the  in 
strument;  and  the  court  repeated  the  text,  that 
mere  mistakes  are  not  remedial,  and  repeats 
the  language  used  in  Hunt  v.  Rhodes,  26  U.  S. 
1  Pet.  2,  7  L.  cd.  27,  21  U.  8.  8  Wheat.  174,  6 
L.  ed.  76,  that,  whatever  exceptions  there  may 
be  to  tbe  rule,  they  will  be  found  few  in  num- 
ber, and  to  have  some  peculiarity  in  their 
character,  and  to  involve  other  elements  of  de- 
cision. Jacc^  V.  Morange,  47  N.  Y.  57,  is  a 
case  where  the  parties  mistook  the  proper 
court  of  appeals,  and  plaintiff  sought  relief  be- 
cavise  he  did  not  know  the  law;  and  the  court 
of  appeals  there  asserted  the  general  doctrine, 
and  stated  that  there  are  no  circumstances  of 
any  description  which  add  anything  to  the 
ground  of  relief.  In  Champiin  v.  Laytin,  18 
Wend  407,  81  Am.  Dec.  882,  the  court  found 
that  the  mistake  complained  of  as  error  was 
mistake  of  fact  and  not  of  law,  and  the  dis- 
cussion on  the  other  question  was  clearly  out- 
side of  the  case.  Justice  Bronson,  however, 
giving  his  personal  views,  may  be  fairly  said 
to  have  undertaken  to  maintain  the  position 
contended  for  by  appellant.  Tbe  very  able 
concurring  opinion  of  Senator  Paige  takes  ex- 
actlv  the  opposite  view.  All  the  vj  members 
of  the  court  voted  for  the  reversal  of  the  de- 
cree; but,  in  view  of  the  two  opinions  ex- 
pressed, it  is  impossible  to  tell  on  what  grounds. 
Wood  V.  Price,  46  111.  439,  was  a  case  where 
relief  was  claimed  on  a  misapprehension  of 
the  legality  of  the  terms  employed  in  the  con- 
tract. It  is  conceded  by  all  the  authorities 
that  no  relief  can  be  given  in  this  kind  of  a 
case  where  there  are  no  inequitable  circum- 
stances surrounding  it,  and  there  were  none 
claimed  in  this  case.  Hoover  v.  Beilly,  2  Abb. 
(U.  8.)  471,  is  a  case  where  the  party  claims  to 
have  misapprehended  the  legal  enect  of  his 
agreement.  Ooltra  v.  Sanasack,  68  111.  458, 
involves  tbe  same  principle.  It  was  a  mistake 
of  the  legal  effect  of  a  deed.  8everal  of  tbe 
cases  cited  by  respondent,  and  nearly  all  of 
the  American  cases  which  have  adopted  the 
harsher  rule,  have  drawn  their  inspiration 
from  Hunt  v.  Rhodes,  26  U.  8.  1  Pet.  2,  7  L. 
ed.  27,  21  TJ.  8.  8  Wheat.  174,  5  L.  ed.  76,. 
which  may  be  regarded  as  tbe  leading  case 
maintaining  that  view.  So  that  it  becomes 
necessary  to  give  this  case  a  careful  scrutiny; 
and  from  such  scrutiny  it  will  be  found  that 
while  the  Judge  who  rendered  the  opinion  in- 
dulged in  a  Rood  many  general  observations, 
which  have  oeen  caught  up  by  other  courts 
and  quoted  as  the  decision,  without  discrimin- 
ating the  case  under  consideration  which  called 
forth  the  remarks,  yet  when  we  come  to  ex- 
amine what  was  reaUy  decided  in  that  case, 
and  what  was  before  the  court  for  determina- 
tion, we  find  that  this  case  is  no  authoritv 
against  the  doctrine  sought  to  be  maintained. 
This  was  a  case  where  the  party  accepted  a 
power  of  attorney  as  security  from  his  debtor 
instead  of  a  mortgage.  It  afterwards  eventu- 
ated that  Uiey  had  made  a  mistake  as  to  the 
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efficacy  of  ttie  power  of  attorney,  and  he  asked 
to  have  his  power  of  attoruey  reformed,  and 
declared  a  specific  lien  on  two  certain  vessels, 
as  it  was  alleged  that  it  was  the  intention  of 
the  parties  that  the  power  of  attorney  should 
be  a  lien  on  the  vessels.  So  that  it  will  be  seen 
that  there  was  no  mistake  of  law  here  con- 
cerning an  ancillary  or  existing  right  of  any- 
one, but  that,  like  all  the  other  cases,  it  was 
a  misconception  of  the  legal  effect  of  the  in* 
Btruraent  executed.  And,  as  showing  just 
what  was  decreed  in  that  case,  we  quote:  "It 
is  not  the  intention  of  the  court,  in  the  case 
now  under  consideration,  to  lay  it  down  that 
there  may  not  be  cases  in  which  a  court  of  eq- 
uity will  relieve  against  the  plain  mistake  aris- 
ing from  ignorance  of  law.  But  we  mean  to 
SUV  that  wnere  the  parties,  upon  deliberation 
and  advice,  reject  one  species  of  security,  and 
agree  to  select  another,  under  the  misappre- 
hension of  the  law  as  to  the  nature  of  the  se- 
curity so  selected,  a  court  of  equity  will  not, 
on  the  ground  of  such  misapprehension,  and 
tlie  insufficiency  of  such  security,  in  conse- 
quence of  a  subsequent  event, — not  foreseen, 
perhaps,  or  thought  of ,— direct  a  new  security 
of  a  different  character  to  be  given,  or  decree 
that  to  be  done  which  the  parties  supposed 
would  have  been  effected  by  the  instrument 
which  was  finally  agreed  upon."  Again,  eq- 
uities of  other  creditors  was  the  delermining 
influence  in  this  decision^  for  the  opinion  con- 
cludes with  this  remark;  *'If  all  other  diffi- 
culties were  out  of  the  wav,  the  equity  of  the 
general  creditors  to  be  paid  their  debts  equally 
with  the  plaintiff  would,  we  thiuk,  be  suffi- 
cient to  induce  the  court  to  leave  the  parties 
where  the  law  has  placed  them."  Indeed,  it 
will  be  seen  by  reference  to  the  history  of  this 
case  that  the  consideration  of  the  last  proposi- 
tion was  all  that  was  before  the  court;  for  the 
case  had  been  before  the  court  before  in  1823, 
(reported  in  8  Wheat.  174),  and  the  court  there 
decided  {Chief  Jv^ice  Marshall  banding  down 
the  opinion)  that  the  demurrer  to  plaintiff's 
bill  could  not  be  sustained,  and  reversed  the 
judgment  of  the  lower  court  on  that  ground. 
Said  the  court:  "We  find  no  case  which  we 
think  precisely  in  point,  and  are  unwilling, 
where  the  effect  of  the  instrument  is  acknowl- 
edged to  have  been  entirely  misunderstood  by 
both  parties,  to  say  that  a  court  of  equity  is 
incapable  of  affording  relief.  The  decree  of 
the  circuit  court  is  reversed;  and,  as  this  is  a 
case  in  which  creditors  are  concerned,  the 
court,  instead  of  giving  a  final  decree  on  the 
demurrer  in  favor  of  the  plaintiff,  directs  the 
cause  to  be  remanded  that  the  circuit  court 
may  permit  the  defendants  to  witJidraw  their 
demurrer  and  answer  the  bill."  And  as  the 
result  of  such  order  the  case  in  due  course  of 
time  was  brought  up  again,  with  the  result  as 
reported  in  1  Jret.  So  that  It  will  be  seen  that 
as  between  the  parties  to  the  transaction,  even 
in  a  case  where  the  mistake  was  a  mistake  as 
to  the  effect  of  the  instrument  executed,  the 
supreme  court  of  the  United  States  has  decided 
that  a  court  of  equity  can  grant  relief,  while, 
as  between  one  of  the  contracting  parties  and 
the  creditors  of  the  other,  such  relief  will  not 
be  granted  when  the  effect  of  granting  the  re- 
lief will  be  to  establish  a  lien  on  the  property 
which  would  be  otherwise  subject  to  execution 
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by  the  creditors.  But  the  questions  involved 
in  tnis  case  are  not  decided  there  at  all.  LariM- 
down  V.  I^Nsdawn,  Mos.  864,  is  a  case  holding 
in  favor  of  equitable  relief  in  this  kind  of  a 
case.  There  the  plaintiff  had  a  dispute  with 
his  uncle  concerning  the  respective  rights  to 
inherit  the  land  of  the  plaintiff's  deceased 
father;  the  plaintiff  being  the  only  son  of  an 
older  brother  of  the  defendant,  who  agreed  to 
leave  the  matter  to  a  school-master,  who  ex- 
amined some  law-books  and  informed  them 
that  the  land  went  to  the  younger  brother,  the 
plaintiff's  uncle.  Upon  this  opinion  they 
agreed  to  share  the  land  between  them,  and  con- 
veyances were  executed  accordingly.  Plain- 
tiff afterwards  ascertained  that  Uie  school- 
master had  given  him  erroneous  advice,  and 
that,  through  a  mistake  of  law,  he  had  deeded 
away  property  which  clearly  belonged  to  him» 
and  filed  a  bill  to  be  relieved.  And  it  is  held 
that  the  maxim,  ignorantia  Ugi»  non  excuMt, 
did  not  apply  to  that  kind  of  a  case.  Blake- 
man  v.  Blakeman,  39  Conn.  820,  is  also  a  case 
exactly  in  point.  There  a  right  of  way  had 
become  extinguished,  and  the  grantor  con- 
veyed the  land,  warranting  its  privileges  and 
appurtenances.  Both  the  grantor  and  grantee 
supposed  that  the  right  of  way  still  attached 
to  the  land;  and  the  court  said  the  respondent 
sold  and  the  defendant  bought  an  extinct  thing, 
both  supposing  it  to  be  existing,  and  bom 
ignorant  that  from  the  nature  of  die  case,  and 
as  matters  of  law.  the  object  could  not  exist. 
There  was  not  here  a  mistake  as  to  the  legal 
effect  of  the  deed,  but  a  mistake  as  to  the  ex- 
istence of  the  subject-matter;  nor  was  there  a 
mistake  as  to  the  nature  and  operation  of  any 
known  or  contemplated  principle  of  law. 
There  was  simply  added  to  the  mistake  of  fact 
a  mistake  of  a  principle  of  law,  which,  if 
known  and  contemplated,  would  have  pre- 
vented the  mistake  under  which  the  parties 
acted.  So  in  the  case  at  bar.  If  the  principles 
of  the  community  law,  as  they  are  now  inter- 
preted by  the  courts,  had  been  known  and 
contemplated,  this  contract  never  would  have 
been  entered  into.  See  Bingham  v.  Bingham, 
1  Ves.  Sr.  126;  Cooper  v.  PhiUa,  L.  R.  2  H.  U 
149;  2  Pom.  Eq.  Jur.  §  849. 

But  there  is  another  principle  of  law  which 
is  conclusive  in  this  case.  The  demurrer  ad- 
mits the  fact  that  Bell  was  not  a  resident  of 
the  state  of  Washington,  but  of  the  state  of 
Ohio,  when  this  contract  was  made,  and  his 
mistake  of  the  laws  of  this  state  is  held  to  be  a 
mistake  of  fact.  Nor  does  the  maxim  that 
'ignorance  of  law  is  no  excuse  of  the  breach 
or  nonperformance  of  an  agreement"  apply  to 
foreign  laws,  or  laws  of  other  states  of  the 
Union.  Ignorance  of  those  laws  is  deemed  to 
be  ignorance  of  fact.  King  v.  DooliUte,  1 
Head,  77.  Ignorance  of  law  signifies  igno- 
rance of  the  law  of  one's  own  country,  not 
ignorance  of  the  laws  of  a  foreign  country. 
In  this  respect  the  laws  of  other  states  in  the 
Union  are  foreign  laws.  Eaten  ▼.  Foster,  9 
Pick.  Ill,  19  Am.  Dec.  353.  To  the  same 
effect  are  Patterson  v.  Bloomer,  35  Conn.  57, 
95  Am.  Dec.  218;  Raynham  v.  CaiUon,  3  Pick, 
293;  Bank  of  ChiUicothe  v.  Dodge,  8  Barb.  233. 

But  notwithstanding  the  rigid  rule  laid  down 
by  some  courts,  under  all  Uie  circumstancee 
surrounding  this  case  as  shown  by  the  answer. 
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coDftidering  the  fact  that  the  nooresidenl  de- 
fendant, ^o  was  Ignorant  of  the  situation  of 
the  land,  both  as  to  its  value  and  its  legal 
standing,  was  sought  out  by  the  resident  plain- 
tiff, who  made  a  &ip  of  thousands  of  miles  to 
induce  him  to  enter  into  this  agreement,  a  man 
sufficiently  wide  awake  and  well  versed  in  the 
land  speculation  business  to  be  intrusted  by  a 
syndicate  of  business  men,  one  of  whom  at 
least  was  a  practicing  lawyer  of  the  state,  as 
the  manager  and  agent  of  the  business,  who 
perfectly  understood  the  history  of  the  land, 
and  of  the  circumstances  surroundiog  it.  and 
who  by  his  representations  to  defendant  per- 
suaded and  induced  him  to  enter  into  this  con- 
tract, and  considering  the  earnest  and  unavail- 
ing efforts  of  the  defendant  to  fulfill  his 
contract,  there  cannot  be  a  case  found  that 
will  support  the  judgment  in  this  case;  and,  if 
a  court  of  equity  cannot  find  circumstances 
Burroundine  it  which  will  warrant  it  in  grant- 
ing relief,  then  the  time-honored  and  univer- 
sally accepted  definition  of  Blackstone,  that 
equitv  is  the  correction  of  that  wherein  the 
law,  by  reason  of  its  universality  is  deficient, 
has  lost  its  meaning,  and  has  become  as  "sound- 
ing brass  or  a  tinkling  cymbal."  It  is  not 
claimed  that  plaintiffs  entered  into  possession 
under  this  agreement,  or  made  valuable  im- 
provements, or  expended  any  money  in  any 
way,  by  reason  of  the  contract,  whereby  they 
could  claim  any  equities.  No  damages  were 
proven  in  any  way,  except  the  loss  of  their 
bargain.  They  simply  have  an  investment  of 
$500,  and  have  refused  the  defendant's  offer 
to  place  them  in  statu  ^o. 

Appellant's  fifth  pomt  is  also  well  taken; 
and  the  answer,  if  for  no  other  reason,  should 
have  been  sustained,  as  furnishing  a  basis  for 
the  introduction  of  proof  of  bona  fides  in  miti- 
gation of  damages.  And  this  brings  us  to  t^e 
consideration  of  the  important  proposition  on 
which  it  must  be  confessed  there  is  a  lamentr 
able  conflict  of  authority,  though  so  far  as  the 
adoption  of  rules  applicable  to  the  principles 
involved  in  this  particular  case  is  concerned 
the  conflict  is  more  limited.  The  question 
here  is,  couched  in  homely  phrase.  Shall  the 
Tendee  be  allowed  the  benefit  of  his  bargain 
where  the  vendor  contracted  to  convey  in  good 
faith,  believing  that  he  had  the  right  to  con- 
vey, and  is  prevented  from  doing  so?  The 
leading  case  holding  the  negative  of  this  prop- 
osition is  FXureauv,  ThornfiiU,  2W.  Bl.  1078, 
where  Chief  Justice  De  Grey,  in  rendering  the 
opinion  of  the  court,  said:  ''Upon  a  contrsft 
for  a  purchase,  if  the  title  proves  bad,  and  the 
vendor  is  (without  fraud)  incapable  of  making 
a  good  one,  I  do  not  think  that  the  purchaser 
can  be  entitled  to  any  damages  for  the  fancied 
goodness  of  the  bareain  wh&h  he  supposes  he 
has  lost."  «/tt«ft<^  Blackstone  added:  "These 
contracts  are  merely  upon  condition,  frequently 
expressed  but  always  implied,  that  the  vendor 
has  a  good  title.  Ii  he  has  not,  the  return  of 
the  deposit,  with  interest  and  the  costs,  is  all 
that  can  be  expected."  And  while  the  doc- 
trine announced  in  this  case  by  such  eminent 
authority  as  Lord  Blackstone  has  received 
some  criticism,  as  being  an  exception  to  the 
rule  of  law  that  a  vendor  who,  from  whatever 
cause,  fails  to  perform  his  contract,  is  bound 
to  place  the  purchaser,  so  far  as  money  will 

16L.R.A. 


do  it,  in  the  position  he  would  have  been  tn  if 
the  contract  had  been  performed,  yet  it  has 
received  the  sanction  of  the  great  majority  of 
the  English  courts,  as  bein^  an  exception  that 
is  founded  in  common  justice  and  right,  and 
is  acknowledged  to  be  the  English  rule  to-day; 
and  what  criticisms  have  been  made  on  this 
decision  do  not  reach  the  case  at  bar.  But 
the  principal  criticism  is  that  the  rule  is  too 
broad,  and  does  not  distinguish  between  the 
cases  where  the  vendor  contracted  under  the 
honest  belief  that  he  had  the  title,  and 
where  he  contracted  with  a  view  of  after- 
wards obtaining  the  title  for  the  purpose 
of  conveying  it,  and  failed  to  so  obtain 
it:  and,  so  far  as  the  last  proposition  is 
concerned,  that  case  has  been  modified  by 
some  of  the  courts,  if  such  a  case  could  fairly 
be  presumed  to  have  fallen  within  the  rule  laid 
down.  Nor  do  we  understand  that  it  is 
asserted  by  Mr.  Sedgwick,  in  his  work  on 
Damages,  that  such  is  not  the  prevailing  doc- 
trine, although  he  is  inclined  to  criticise  its 
consistency.  It  is  conceded  by  the  respondent 
that  the  rule  contended  for  b^  the  appellant  is 
the  rule  adopted  by  the  English  courts,  so  tbnt 
a  further  analysis  or  citation  of  English 
authorities  is  unnecessary;  but  it  is  contended 
that  the  weight  of  authority  in  the  United 
States  is  that  the  measure  of  damages  is  the 
difference  between  the  contract  price  and  the 
value  of  the  lalid  at  the  time  of  the  breach, 
and  a  decision  of  the  United  States  Supreme 
Court,  to  wit,  Hopkins  v.  Lee,  19  U.  S.  6 
Wheat.  109,  5  L.  ed.  49,  ia  cited  as  sustaining 
that  view.  But  while  the  court  in  that  case 
laid  down  the  general  rule  that  the  measure  of 
damages  is  not  the  price  stipulated  in  the  con- 
tract, but  the  value  at  the  time  of  the  breach, 
no  question  was  before  the  court  as  to  the  in- 
capacity of  the  grantor  to  convey,  and  there  is 
no  indication  as  to  what  role  the  court  would 
lay  down  in  that  kind  of  a  case;  and  the  court 
expressly  states  that  it  is  not  prescribing  a  rule 
of  damages  in  case  of  eviction.  The  case  of 
Dolierty  v.  Dolan,  65  Me,  87, 20  Am.  Rep.  677, 
cited  by  respondents,  is  strictly  in  point  in 
favor  of  respondents'  contention:  and  it  is 
there  squarely  decided  that  the  measure  of 
damages  is  the  same  whether  the  vendor  acted 
in  good  or  bad  faith.  But  in  Kirkpatridc  v. 
Downing,  58  Mo.  82,  17  Am.  Rep.  678,  also 
cited  by  respondents,  the  court  decided  that 
where  the  vendor  in  a  contract  for  the  sale  of 
land  knew  at  the  time  the  contract  was  entered 
into  that  he  has  no  title,  or  if,  having  the  title, 
the  sale  is  prevented  because  he  changes  his 
mind,  or  because  he  neglects  to  take  the  proper 
steps  to  put  the  purchaser  in  possession,  the 
purchaser  may,  in  an  action  for  breach  of  such 
contract,  recover,  beyond  his  expenses,  dam- 
ages for  the  loss  of  his  bargain.  The  court 
found  that  the  defendant  had  disenabled  him- 
self, and  the  opinion  distinguished  that  case 
from  cases  where  the  vendor  acted  in  good 
faith,  and  was  prevented  from  making  title. 
Nor  can  we  agree  with  the  respondents  that 
Pumpelly  v.  PMps.  40  N.  Y.  69, 100  Am.  Dec. 
469;  Baldwin  v.  Munn,  2  Wend.  899,  20  Am. 
Dec.  627,  and  Tracy  v.  Qunn,  29  Kan.  508,— 
show  that,  in  states  where  the  liberal  rule  is 
recognized,  it  is  continually  questioned  and 
mod  ified.  In  Pumpelly  v.  Phelps,  eupra^  the  de- 
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ciMon  of  the  court  was  that  the  rule  that  the 
vendor  who  cod  ti  acts  to  sell  and  conyey  real 
property  Id  good  faith,  believing  he  bad  a  good 
title,  but  who  discovered  it  to  be  defective, 
and  for  that  reason  refuses  or  is  unable  to  ful- 
fill his  contract,  is,  in  an  action  against  him 
by  the  vendee  for  the  breach,  liable  only  for 
nominal  damages,  could  not  be  extended  to 
cases  where  the  party  contracts  to  sell  lands 
which  he  knows  at  the  time  he  has  not  the 
power  to  sell  and  convey.  So  that,  while  the 
court  was  opposed  to  extending  the  rule,  the 
rule  itself  was  in  no  way  questioned.  In  Bald" 
win  V.  Munn,  supra,  the  court,  after  very  em- 
phatically announcing  the  rule  laid  down  in 
Flureau  v.  ThornhiU,  proceeded  to  say  that  "if 
the  vendor  acts  in  bad  faith,  and  refuses  to 
convey  because  the  property  has  increased  in 
value,  and  with  a  view  or  putting  the  enhanced 
value  in  his  own  pocket,  it  becomes  a  case  of 
fraud,  and  plaintiff  would  clearly  be  entitled 
either  to  compel  a  specific  performance  in 
equity,  or  to  recover  by  way  of  damages  the 
difference  between  the  contract  price  and  the 
enhanced  value  when  the  conveyance  should 
have  been  made."  In  Tracy  v.  Qunn^  supra, 
the  court,  speaking  through  Jvdge  Brewer, 
says:  "In  breaches  of  contracts  to  convey  real 
estate  a  peculiar  distinction  as  to  the  measure 
of  damages  runs  through  the  cases,  and  that 
founded  upon  the  motive  with  which  the 
vendor  acts.  If  he  acts  in  good  faith,  it  is  held 
that  the  contract  price  becomes  the  measure  of 
damages,  while  if  he  acts  mala  fide  the  vendee 
may  recover  the  actual  damages,*'—  and  cites 
Sedgwick  on  Damages  (page  209^,  where  that 
author,  in  distinguisbinf?  these  kmds  of  cases, 
says:  **In  these  cases  the  line  has  been  repeat- 
edly drawn  between  parties  acting  in  good 
faith,  and  failing  to  perform  because  they 
could  not  make  a  title,  and  parties  whose  con- 
duct is  tainted  with  fraud  or  bad  faith.  In  the 
former  case  the  plaintiff  can  only  recover 
whatever  money  has  been  paid  by  him,  with 
interest  and  expenses;  in  the  latter,  he  is  en- 
titled to  damages  resulting  from  the  loss  of 
his  bargain.  This  exception  cannot,  I  think, 
be  distinguished  or  explained  on  principle,  but 
it  is  well  settled  in  practice."  The  rule  is  thus 
laid  down  by  Mr  Field  in  his  work  on  Dam 
ages,  2d  ed.  §  481:  '*In  an  action  for  the 
breach  of  contract,  the  commonly  received 
doctrine,  both  in  England  and  in  this  country, 
is  that,  where  the  consideration  has  been  paid 
on  a  contract  to  convey  lands  at  a  future  lime, 
if  there  is  a  breach  on  the  part  of  the  seller, 
and  he  has  acted  in  ^ood  faith,  and  the  failure 
arises  from  no  intentional  fault  or  wrung  of  his 
own,  the  purchaser  can  only  recover  the  con- 
sideration paid  and  interest;  and  where,  under 
similar  circumstances,  no  consideration  has 
been  advanced,  the  purchaser  can  recover 
nothing,  or  only  nominal  damages."  In  Staats 
V.  Ten  Eyck,  8  Caines,  111,  2  Am.  Dec.  254, 
Chi (f  Justice  Kent,  in  delivering  the  opinion 
of  I  he  court  in  support  of  this  doctrine,  says 
that  no  prudent  man  would  venture  to  sell  his 
property  if  there  was  no  limit  to  the  damages 
for  which  be  would  be  responsible  in  the  event 
of  the  failure  of  his  title.  He  asks  who,  for 
the  sake  of  £100,  would  assume  the  hazard  of 
rei  a}  ing  as  many  thousands,  to  which  value 
the  property  might  arise  by  causes  not  fore- 
see a  by  either  party,  and  says  the  supposed 
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general  rule  is  to  limit  the  recovery,  as  moch 
as  possible,  to  an  Indemnity  for  the  actual  In- 
jury sustained,  without  regard  to  proflt«  which 
the  plaintiff  has  failed  to  make,  and  the  rule  it 
laid  down  aooordingly. 

The  case  at  bar  aptly  illustrates  the  injustice 
which  the  eminent  justice  sought  to  prevent. 
If  plaintiff's  allegations  are  true,  the  contract 
was  for  sale  of  lands  which  in  Decembei  were 
worth  $20,000  and  in  April  following  were 
worth  $150,500;  and  the  result  is  that  for  the 
pitiful  sum  of  $500,  the  defendant,  who  was 
acting  in  perfect  good  faith,  is  called  upon  lo 
yield  up  $184,500  in  response  to  plaintitTs  in- 
vestment of  $600  for  four  months.  If  such  a 
rule  were  adopted  in  this  western  country, 
where  what  is  cheap  agricultural  or  farming 
land  one  year  is  valuable  city  property  the 
next,  and  where  the  laws,  by  reason  of  the 
formative  condition  of  the  state,  are  unsettled 
and  unadjudicated,  a  conveyance  of  land 
would  be  a  perilous  transaction,  which  a  pru- 
dent man  might  well  hesitate  to  engage  in.  It 
must  be  conceded  that  no  rule  can  be  laid 
down  that  will  provide  against  all  hardships, 
but  the  one  that  commends  itself  to  this  court 
is  the  one  which  will  most  evenly  adjust  the 
equities  between  the  contracting  parties. 
Hence  we  decide  that  in  this  case  the  measure 
of  damages  is  the  amount  paid,  with  legal  in- 
terest thereon  from  the  date  of  payment;  and 
this,  it  seems,  was  tendered  by  the  defendant 
before  the  commencement  of  the  action.  An 
investigation  of  this  subject  has  convinced  us 
that  even  in  the  United  States  the  great  weight 
of  authority  sustains  the  rule  announced.  The 
extreme  length  of  this  opinion  will  prevent 
any  further  review  of  the  cases;  but  we  will 
cite,  as  supporting  the  rule:  Bcmyer  v.  Warn- 
er, 36  Iowa.  888;  Cockcroft  v.  New  York  dfe  R, 
R,  Co.  69  N.  Y.  201;  Sweem  v.  SteeU,  5  Iowa. 
852;  Foky  v.  McKeegan,  4  Iowa,  1.  66  Am. 
Dec.  107;  Thompson  v.  Guthrie,  9  Leieh,  101, 
88  Am.  Dec.  225;  Conger  v.  Weaver,  20  N.  Y. 
144:  Drake  v.  Baker,  84  N.  J.  L.  858;  Peters 
V.  McKeon,  4  Denio,  546;  Hall  v.  Delaplaine, 
6  Wis.  206,  68  Am.  Dec.  57;  McNairY.  Comp- 
ton,  85  Pa.  28;  LegMtt  v.  New  York  Mut.  L. 
Ins.  Co.  68  N.  Y.  894;  Eerndon  v.  Sarrisson, 
84  Miss.  486,  69  Am.  Dec.  899. 

It  was  asserted  by  the  respondents'^attomej, 
in  the  argument  or  this  case,  that  this  court 
had  alresdy  passed  upon  this  question,  in  op- 
position to  the  rule  here  laid  down,  in  Han- 
wn  V.  Tompkins,  2  Wash.  508.  We  have  ex- 
amined that  case,  and  find  that  it  was  decided 
there  that  where  a  party  makes  a  misrepresen- 
tation of  a  material  fact,  and  the  other  party 
acts  on  it,  the  first  party  is  liable  for  any  dam- 
ages which  the  second  party  sustains  by  reason 
or  such  misrepresentation,  whether  the  party 
making  them  knew  them  to  be  false  or  not. 
The  case  then  under  consideration,  and  the 
authorities  cited,  show  conclusively  that  there 
was  no  question  of  mistake  of  law  in  the  case. 

For  the  reasons  giv^n  the  judgment  is  reversed, 
and  the  cause  remanded  to  the  lower  court, 
with  instructions  to  dismiss  the  same,  with 
costs  for  defendant 

Anders*  Ch.  J.,  and  Seott  and  Stiles* 

JJ,,  concur. 

Hoyt*  J.:    I  concur  in  the  result,  but  not 

in  holding  the  action  transitory. 
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1.  The  mmlidaiifl  filing  bjr  a  •obeon- 
tractor  at  a  meehaaies*  Itea  without  au- 
thority of  law,  with  intent  to  injure  the  buaineae 
of  the  oontraotor,  oonstituteB  an  actionable  libel 
where  it  reeults  in  damage  hy  loas  of  credit  and 
enstomeiB. 

8.  A  deelaratloa  for  libel  by  filing  a  me- 
chanics* lien  need  not  aver  that  the  lien  has  been 
ended  in  favor  of  the  plaintiff. 

(June  Ifi,  ISBK.) 

ERROR  to  the  Circuit  Court  for  the  City  of 
Richmond  to  review  a  Judgment  in  favor 
of  defendant  in  an  action  brought  to  recover 
damages  for  the  alleged  publication  of  a  libeL 
Bsf-ersed, 

The  facts  are  stated  in  the  opinion. 

Me$»rs,  Conrtaey  S^  PattersoBt  for 
plaintiff  in  error: 

No  mechanic,  whether  a  general  or  a  sub 
contractor,  is  entitled  to  take  out  a  lien  until 
and  except  the  work  be  '*  done/'  "  completed." 
'*  terminated/'  according  to  contract.  Stat- 
utory liens  are  strictly  construed;  no  right  but 
what  is  expressly  given  can  be  legally  claimed; 
there  is  no  "incboate  lien"  given  by  statute. 

Quimby  ▼.  Sloan,  2  Abb.  Pr.  98;  Phillips', 
Mechanics'  Liens,  ^  215;  C"mming  ▼.  Wight, 
72  Ga.  767;  Franklin  St,  Church  TYviieea  v. 
Davis,  85  Va.  198.  See  also  /Mpsdale  v.  Dan- 
iels, 100  U.  S.  115,  25  L.  ed.  588;  Phimps, 
Mechanics'  Liens,  §  187,  citing  Luter  ▼.  CM, 
1  Coldw.  525. 

The  lien  is  not  good  if  premature. 

Malbon  v.  Bimey,  11  Wis.  107;  MeLagan  v. 
Brown,  11  HI.  519;  MeOuOough  v.  Caldtoea,  8 
Ark.  281;  Catlin  v.  Douplass,  88  Fed.  Rep. 
589:  Davis  v.  BuUard,  82  Kan.  284;  Seaton  v. 
Chamberlain,  Id.  289. 

Instead  of  pursuing  the  careful  course,  the 
defendant  chose  to  proclaim  through  the  pub- 
lic records  and  daily  papers  that  be  believed 
petitioner  to  be  tinancially  embarrassed  or 
morally  bankrupt. 

Phillips,  Mechanics'  Liens,  §  120. 

On  special  damage, 


Newell,  Defamation,  Slander  A  Libel,  pp. 
684,  685;  CoUins  t.  Whitehead,  84  Fed.  Rep. 
121. 

If  a  wanton  attack  upon  the  honesty  and 
solvency  of  a  business  man«  blasting  in  one 
moment  a  reputation  it  has  taken  years  to 
secure,  and  destrcrving  his  trade  which  a  life- 
time will  not  suffice  to  reconstruct, — ^if  such 
conduct  be  not  actionable,  then  common  law 
is  no  longer  common  sense,  nor  courts  of  law  the 
abiding  place  of  justice.  Petitioner's  declara- 
tion should  have  been  sustained.  His  action 
was  in  the  nature  of  a  suit  for  libel,— a  libel 
upon  plaintiff's  character,  and  a  libel  upon  his 
business.    Such  cases  are  frequent. 

Haney  MJg,   Co.  ▼.   Perkins,  78  Mich.  1; 

Pries  V.  Conway,  8  L.  R.  A.  198,  184  Pa.  840; 

WiUiams  ▼.  Davenport,  42  Minn.  898;   Crvik- 

shank  ▼.   Cordon,   118  N.   Y.   178;  Newell, 

Defamation,  Slander  <&  Libel,  p.  94,  g  14. 

Mr.  L.  O.  Wendanburff,  for  appellee: 

The  declaration  seems  to  be  in  the  nature  of 
an  action  for  slander  of  title,  or  for  a  malicious 
prosecution  or  proceeding  in  a  civil  matter  or 
suit.  If  this  were  not  so,  the  action  could  not 
be  maintained  at  all. 

Marshall  ▼.  Bvssard,  Gilm.  (Va.)  9. 

In  Toung  ▼.  Oregorie,  8  Call,  461,  Jvdge 
Roane  says:  ' *  Tribunals  of  justice  being  insti- 
tuted for  the  convenience  and  benefit  of  the 
people,  it  is  a  claim  of  right  to  prosecute  a 
civil  action  or  proceeding,  whatever  the  ulti- 
mate decision  on  it  may  be.  It  then  only  be- 
comes culpable  and  acdonable  when  the  party 
has  instituted  such  proceedings  from  a  corrupt 
motive,  and  without  any  ground  or  cause 
therefor." 

Prof.  Minor  says  in  4  Minor,  Inst,  pt  1,  p. 
401:  "  In  civil  proceedings  the  partv's  reputa- 
tion is,  in  genera],  not  affected;  and  as  to  the 
expense  of  defending  himself  against  such  pro- 
ceeding, he  is  supposed  to  be  reimbursed  by 
the  costs  which  he  recovers. 

"Three  things  are  necessary  to  maintain  an 
action  for  slander  of  property  or  title:  (1)  the 
words  must  be  false;  (2)  they  must  be  mali- 
ciously published;  (8)  they  must  result  in  a 
pecuniary  loss  or  injury  to  the  plaintiff." 

Newell.  Defamation,  Slander  &  Libel,  204; 
Oreen  v.  Button,  2  Cromp.  M.  &  R.  715. 

The  facts  set  out  in  the  dcclamtion  show 
that  the  appellee  has  asserted  a  bona  fide  claim 
of  a  lien  for  the  work  actually  done,  and  this 


Note.— Libel  2>v  JOing  lien. 

The  law  Is  well  settled  that  It  Is  aottonabto  to 
publish  words  tending  to  injore  a  person  In  hm 
business  (notes  to  Morey  v.  Morning  Journal  Asso. 
(N.  Y.)  9  L.  B.  A.  922;  Prioe  v.  Conway  (Pa.)  8  L.  R. 
A.  ]M),  or  to  impute  insolvency  or  want  of  credit 
to  a  business  man.  Note  to  Hayes  v.  Press  Ck>. 
(Pa.)  5  L.  R.  A.  6I8L 

The  above  case  is  a  novel  application  of  the  doc- 
trine, and  a  careful  search  has  failed  to  reveal  any 
cose  analogous  to  It,  and  owing  to  the  peculiar  cir- 
cumstances which  gave  rise  to  it  few  cases  like  it 
will  be  likely  to  occur.  See,  however,  the  recent 
case  of  May  v.  Jones  (Oa.)  15  L.  B.  A.  S37,  holding 
tiiat  the  false  and  malicious  protest  of  a  business 
man^s  paper  is  actionable. 

Oases  ot  slander  of  title  because  of  the  wrongful 

ldL.R.  A« 


and  malicious  filing  of  a  lien  may,  however,  be  not 
uncommon. 

Where  a  false  claim  to  a  lien  was  maliciously 
asserted  against  personal  property,  which  prevent- 
ed its  being  delivered  to  its  owner  and  he  thereby 
lost  the  use  of  it  in  his  business,  the  action  was 
held  to  be  maintainable.  Green  v.  Button,  2  Cromp. 
M.  &  R.  707. 

Evidence  that  one  Is  prevented  from  selling  land 
by  reason  of  another's  tiling  against  it  a  claim  to 
have  it  conveyed  to  himself  will  sustain  a  verdict 
for  substantial  damages  in  favor  of  the  owner, 
without  further  proof  of  special  damage.  Collins 
V.  Whitehead,  84  Fed.  Rep.  12L 

Registering  a  chancery  order  which  prevented  a 
defendant  from  disposing  of  lands  Is  not  actionable 
in  the  absence  of  malice.  Gibbs  v.  Pike,  1  DowL 
N.  8.  400.  H.  P.  F. 
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alooe  disproves  malice  and  is  sufficient  to  de- 
feat the  action. 

Pitt  ▼.  Donovan.  1  Maule  A  8.  689,  648; 
Bmith  ▼.  Spooner,  8  Taunt.  246,  254;  Walkley 
y.  Bosttoick,  49  Mich.  874;  Thompson  v.  White, 
70  Cal.  135;  Like  ▼.  McKinstry,  3  Abb.  App. 
Dec.  62,  66,  67;  Pater  ▼.  BaAer.  8  C.  B.  881, 
868;  WiUon  v.  Dubois,  85  Minn.  471,  69  Am. 
Rep.  885. 

The  declaration  shows  on  its  face  that  the 
appellee  had  a  sufficient  probable  cause  for  be- 
lieving he  had  the  right  to  file  the  lien;  and 
the  b^t  evidence  of  this  is  the  fact  that  one  of 
the  most  learned  of  the  circuit  court  judges  of 
this  state  has  so  decided  by  sustaining  the 
demurrer  on  this  ground. 

Jon£s  V.  Pinch,  84  Va.  207;  Bailey  v.  Dean, 
6  Barb.  801. 

To  sustain  an  action  for  slander  of  title,  or 
for  malicious  prosecution,  there  must  be  a 
want  of  probable  cause. 

Starkie,  Blander  &  libel,  202-206;  Smith  v. 
Bpooner,  8  Taunt.  248;  2  Greenl.  £v.  §  428; 
Hargrave  v.  Le  Breton,  4  Burr.  2422;  Britt- 
ridges  Case,  4  Coke,  18;  Newell,  Defamation, 
Slander  &  Libel.  207. 

The  declaration  did  not  allege  that  the  lien 
had  been  ended  in  favor  of  the  appellant;  this 
wasfataL 

4  Minor,  Inst.  pt.  1,  p.  898;  Thompson  v. 
WhiU,  70  Cal.  185;  Brook  v.  Bawl,  4  Ezch. 
624;  Bailey  v.  Dean,  6  Barb.  800;  Starkie, 
Slander  &  Libel,  158.  159,  828;  Newell,  Defa- 
mation, Slauder  &  Libel,  209. 

Lewis*  P.,  delivered  the  opinion  of  the 
court: 

This  was  an  action  iii  the  circuit  court  of 
the  city  of  Richmond  for  a  libel.  The  dec- 
laration states,  in  substance,  that  the  plain- 
tiff, who  is  the  plaintiff  in  error  here,  was, 
in  the  fall  of  the  year  1890,  a  carpenter  and 
builder,  of  good  name,  fame,  and  credit; 
that  about  that  time  he  was  employed  by  the 
Virginia  Land  &  Loan  Company  to  build 
certain  houses  in  the  city  of  Richmond ;  that 
in  the  execution  of  this  contract  the  plaintiff 
employed  the  defendant,  as  a  subcontractor, 
to  do  the  brick  work,  at  a  certain  price,  to 
be  paid  for  at  a  certain  time ;  that  before  the 
work  was  done,  and  before  anvthing  was  due 
by  the  plaintiff  to  the  defendant,  the  latter 
maliciously  and  without  probable  cause,  in- 
tending to  injure  the  plaintiff  in  his  busi- 
ness, placed  upon  record  in  the  clerk's  office 
of  the  chancery  court  of  the  citv  of  Rich- 
mond a  mechanics'  lien  against  the  property 
of  the  said  Virginia  Land  &  Loan  Company, 
for  the  improvement  of  which  the  plaintiff 
had  contracted  as  aforesaid  ;  that  the  defend- 
ant also  notified  the  company  not  to  pay 
anything  to  the  plaintiff  on  account  of  the 
said  improvement  without  the  defendant's 
direction  or  approval ;  the  meaning  of  all 
which,  it  is  averred,  was  to  charge  publicly 
that  the  plaintiff  was  either  unwilling,  be- 
cause dishonest,  or  unable,  because  insolvent, 
to  pay  whatever  was  justly  due  by  him  to  the 
defendant  on  account  of  said  work.  It  is 
also  averred  that  in  consequence  of  the  said 
wrongful  acts  of  the  defendant  the  land  and 
loan  company  did  for  a  louff  time,  and 
against  the  consent  of  the  plaintiff,  retain 
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the  price  of  said  improvements,  notwith- 
standing a  large  sum  was  due  the  plaintiff 
on  account  thereof,  during  all  which  time 
the  plaintiff  was  deprived  of  the  use  of  the 
money  so  due  him  as  aforesaid,  to  the  great 
injury  of  his  name  and  credit,  Involving  losa 
of  customers  in  his  business,  etc. 

There  was  a  demurrer  to   the  declaration, 
which  was  sustained  by  the  judgment  com- 
plained of ;  and  the  question  thus  presented 
IS  the  single  question  to  be   determined. 
That  the  lien  was  prematurely  filed  by  the 
defendant  is  clear.    The  lien  of  a  subcon- 
tractor in  such  cases  is  given  by  section  2475 
of  the  Code ;  and  by  section  2477,  it  is  pro- 
vided that  any  suboon tractor,  in  order  to  per- 
fect the  lien  so  given  him.  shall  comply  with 
the  provisions  of  section  2476.    He  must  also 
give  notice  in  writing  to  the  owner  of  the 
property,  or  his  a^ent,  of   the  amount  and 
character  of  his  claim.    It  is  essential,  there- 
fore, to  the  validity  of  the  lien,  that  it  be 
perfected  according  to  the  provisions  of  sec- 
tion 2476,  and  that  section  enacts  as  follows : 
"  A  general  contractor,  in  order  to  perfect  the 
lien  given  him  by  the  preceding  section,  shall 
at  any  time  after  the  work  is  done  or  mate- 
rials furnished  by  him,  and  before  the  expi- 
ration of  thirty  days  from  the  time  such 
building  or  structure  is  completed,  or  the 
work  thereon  otherwise  terminated,  file   ir 
the  clerk's  office  of  the  county  or  corporation 
court  of  each  county  or  corporation  in  which 
the  building  or  structure  or  any  part  thereof 
is,  or  in  the  clerk's  office  of  the  chancery 
court  of  the  city  of  Richmond,  if  the  said 
building  or  structure  is  within  the  corporate 
limits  of  the  said  city,  an  account  showing 
the  amount  and  character  of  the  work  done  or 
material  furnished,  the  prices  charged  there- 
for, the   payments  maae,    if  anv,  and   the 
balance  due,  verified  by  the  oath  of  the  claim- 
ant or  his  a^ent,  with  a  statement  attached, 
declaring  his  intention  to  claim  the  benefit 
of  said  lien,  and  giving  a  brief  description 
of  the  property  on  which  he  claims  the  hen.** 
It  is  also  provided  that  such  account  and 
statement  snail  be  recorded  by  the  clerk  in  a 
book  to  be  kept  for  the  purpose,  called  the 
''Mechanics'  Lien  Record,''  and  that,  from 
the  time  of  such  fllinjg,  all  persons  shall  be 
deemed  to  have  notice  thereof.    It  is  ap- 
parent from  the  language  of  this  section, 
which  must  be  strictly  construed,  that  no'lieo 
can  be  perfected  in  a  case  like  the  present 
before  the  work  for  which  the  subcontractor 
engages  is  done,  t.  e. ,  before  his  contract  is 
completed.    The  statutes  of  the  several  states 
on  this  subject  are  not  uniform.    In  some  of 
the  states  a  lien  is  given  from  the  commence- 
ment of  the  work,  and  others,  from  the  time 
notice  of  an  intention  to  claim  a  lien  is  filed 
in  the  proper  office ;  while  in  others,  as  in 
Virginia,  no  claim  can  be  perfected  until  the 
work  is  done.    It  is  conceaed  by  the  defend- 
ant that  this  was  the  law  in  Virginia  before 
the  adoption  of  the  new  Code,  and  if  the 
Legislature  had  intended  to  change  it, — that 
is,  to  give  a  right  to  claim  a  lien  or  liens 
for  fragments  of  the  work  as  it  progresses, 
— such  intention  would  no  doubt  have  been 
expressed  in  clear  and  unmistakable  terms. 
FranHin  St,  Church  Trustees  v.  Davis,  85  Va. 
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108.  This  view  Is  strengthened  by  the  pro- 
▼isions  of  section  2479  of  the  Code,  which, 
as  a  protection  to  the  subcontractor,  gives 
him  the  right  t^  notify  the  owner  or  his  agent 
in  writing  before  the  work  is  performed, 
stating  the  probable  value  thereof,  and  which 
also  makes  the  owner  personally  liable  if, 
after  the  work  has  been  performed,  and  with- 
in tlstrty  days  after  the  completion  of  the 
building  or  structure,  a  correct  account,  etc., 
is  furnished,  as  prescribed  by  that  section ; 
the  owner,  however,  not  to  be  so  liable  in  a 
sum  exceeding  the  amount  of  his  indebted- 
ness to  the  general  contractor  at  the  time  not- 
ice is  given.  In  the  present  case,  therefore, 
not  only  was  the  lien  in  question  filed  and  re- 
corded without  authority  of  law,  but  the  dec- 
laration avers,  and  the  demurrer  consequently 
admits,  that  the  defendant  recorded  it  mali- 
ciously, without  probable  cause,  and  with 
intent  to  injure  the  plaintiff  in  his  business ; 
and  both  general  and  special  damage  are  al- 
leged in  Uie  declaration.  There  is  no  prin- 
ciple, then  upon  which  the  demurrer  can  be 
susiained.  It  is  a  settled  rule  of  the  common 
law  that  every  publication  of  language  that 
naturally  and  necessarily  tends  to  injure  an- 
other in  his  office,  trade,  or  employment  is, 
if  without  iustification,  libelous  or  slander- 
ous, as  the  case  may  be,  (^ndactionable  per  se. 
Thus,  to  speak  or  write  of  a  trader  that  he  is 
insolvent,  or  of  an  innkeeper  that  his  house 
is  infected  with  a  contagious  disease,  or  to 
Impute  dishonesty  or  incapacity  to  one  in  his 
business,  is  actionable  without  any  averment 
or  proof  of  special  damage,  since  in  all  such 
cases  the  law  implies  damage  from  the  nat- 
ure of  the  language  used.  Hodge,  Slander 
&  Libel,  80 ;  2  Rob.  Pr.  (New)  638 ;  Whit- 
taker  V.  Bradley,  7  Dowl.  &  R.  649 ;  Newbold 
V.  Bradetreet,  67  Md.  88 ;  Pollard  v.  I^on,  91 
U.  B.  225,  28  L.  ed.  808 ;  Price  v.  Conway, 
184  Pa.  840,  8  L.  R.  A.  198 ;  Harwy  I^g.  Go, 
V.  Perkins,  78  Mich.  1  \OrTY.  Skqfleld,  56  Me. 
488.  Where,  however,  the  language  does 
not  import  such  defamation  as  will  of  course 
be  injurious,  and  is  therefore  actionable 
only  because  it  occasions  special  damage  to 
the  plaintiff,  i.  e.,  damage  which,  though 
the  natural  and  immediate,  is  yet  not  the 
necessary,  result  of  the  language  used,  there 
the  damage  must  be  both  alleged  and  proved. 
2  Greenl.  Ev.  §  420;  4  Minor,  Inst.  881; 
Townshend,  Slander  &  Libel,  §  146  et  9eq,    In 


the  present  case  it  won  Id,  no  doubt,  be  goin^ 
too  far  to  say  that  the  wron^  complained  ox 
falls  within  the  first  of  tlicse  rules;  that  is 
to  say,  that,  in  contemplation  of  law,  damage 
necessarily  results  to  the  plaint i IT  in  such 
case.  In  other  words,  the  tiling  of  a  me- 
chanics' lien  by  a  subcontractor  for  an  alleged 
indebtedness  to  him  by  the  general  con- 
tractor, cannot  be  taken,  as  a  matter  of  law, 
as  imputing  insolvency  or  dishonesty  to  the 
general  contractor,  nor  as  necessarily  tending 
to  injure  him  in  his  business.  Netcbold  v. 
Bradstreet,  57  Md.  88.  The  declaration,  how- 
ever, alleges  special  damage,  resulting  from 
the  tying  up  in  the  owner's  hands  of  the 
money  due  the  plaintiff,  and  the  consequent 
loss  of  credit  and  customers,  though  the 
names  of  such  customers  are  not  specified  in 
the  declaration.  The  rule,  however,  that  in 
an  action  for  slander  or  libel,  by  which  the 
plaintiff  has  lost  his  customers,  he  cannot 
give  in  evidence  the  loss  of  any  whose  names 
are  not  specified  in  the  declaration,  is  not  in- 
consistent with  the  admission  of  evidence  of 
general  loss.  2  Starkie,  Slander  &  Libel, 
68 ;  Mans  v.  Barries,  38  Eng.  L.  &  Eq.  347. 

It  has  been  argued  in  support  of  the  de- 
murrer that  the  declaration  is  bad  because  it 
does  not  aver  that  the  asserted  lien  has  been 
ended  in  favor  of  the  plaintiff,  either  by  the 
limitation  prescribed  by  the  Code,  or  by  a 
decree  of  the  chancery  court.  But  this  was 
not  necessary.  The  want  of  analogy  be- 
tween the  present  case  and  Toung  v.  Greg- 
orie,  8  Call,  446,  and  other  similar  cases, 
holding  that  in  an  action  for  malicious  pros- 
ecution in  suing  out  an  attachment  without 
cause  the  declaration  must  aver  that  the  at- 
tachment has  been  ended,  is  obvious.  The 
case  much  more  nearly  resembles  that  of 
Orainger  v.  ffiU,  4  Bing.  N.  C.  212,  in 
which  case  It  was  ruled  that  in  an  action 
for  abusing  the  process  of  the  court  in  order 
to  effect  an  object  not  within  the  scope 
of  the  writ,  as  to  compel  the  defendant 
illegally  to  give  up  his  property,  it  is  not 
necessarv  to  aver  and  prove  that  tbe  action 
in  which  the  process  was  improperly  em- 
ployed has  been  determined,  or  that  the  pro- 
cess was  sued  out  without  probable  cause. 

The  judgment  must  therefore  be  reversed,  the 
demurrer  overruled,  and  the  case  remanded 
for  further  proceedings. 


MISSISSIPPI  SUPREME  COURT. 


ILLINOIS  CENTRAL  R.  CO.,  Appt., 
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1.   An  appeal  on  a  special  bill  of  excep- 
tions will  not  be  dismissed  for  lack  of  a 


ireneral  bill  which  could  not  be  considered  for 
any  purpose  whatever. 

8.  A  common  carrier  is  required  to  pro- 
tect a  passenger  from  an  unprovoked 
assault  of  a  fellow  passenger,  if  the  conductor 
knew  that  It  was  threatened  and  could  have  pre- 
vented it  with  the  assistanoe  of  employ^  and 
willing  passengers. 


KOTX.— Dutv  of  carrier  to  protect  passenger  from 
assautt  by  feUow  passenoer. 

In  New  Orleans,  St.  L.  &  G.  B.  Co.  v.  Burke,  68 
Wbs,  2QQ,  24  Am.  Bep.  689,  referred  to  in  the  above 
opinion,  plaintUt^s  hat  was  taken  from  him  and  he 
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went  In  search  of  the  conductor,  who  returned 
with  him  to  the  car  where  his  tormentors  were  and 
requested  them  to  return  tbe  hat,  immediately 
after  which  they  began  an  assault  on  the  complain- 
ing passenger.   The  conductor  remonstrated  and 


See  also  17  L.  R.  A.  .571 ;  32  L.  B.  A.  1(;7;  47  L.  R.  A.  120. 
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8.  The  dellipae  tluirt  a  pnamenkgmr  wbo 
was  favored  bjr  rlototis  conduct  of  Mp 
low  pniWTrngfrm  voluntariiy  placed  bimwif  In 
danger  thereof,  cannot  be  raiaed  for  the  first 
time  on  appeaL 

4«  Tha  ccnirt  eannot  Insimet  the  J1117 
that  their  verdiet  must  not  exceed  a 
certain  sum  altbouffh  two  former  Terdicts  on 
the  same  evidence  have  been  set  aside  as  exoea- 
slve  and  the  verdict  on  a  third  trial  is  made  .oon- 
olusl  ve  by  statute. 

6.  The  constitutionalitgr  of  a  statnte  mak- 
ing the  third  verdict  conclusive  as  to  the  amount 
of  damages  cannot  be  attacked  for  the  first  time 
on' appeaL 

6.  An  instruction  that  a  railroad  com- 
pany is  bound  to  exercise  very  |p:*eat 
▼ig^ilance  and  care  in  maintaining 
order  and  guarding  passengers  against  violence 
wlU  require  a  reversal  against  such  a  company 
for  lack  of  care,  although  other  instructions  cor- 
rectly require  a  lower  degree  of  care. 

(May  28,  1888.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Panola  County  io 
favor  of  plaintiff  in  an  action  brouglit  to  re- 
cover damages  for  personal  injuries  alleged  to 
have  been  received  by  plaintiff  while  a  passen- 
ger on  defendant's  train,  in  consequence  of  an 
assault  from  another  passenger.    Beverted, 

The  case  sufflcientlyappears  in  the  opinion. 

Mestri.  Moyes  A  Harris  for  appellant. 

Mewrs.  Shands  A  Johnson  and  W.  D. 
Miller  for  appellee. 

Woods.  J,,  delivered  the  opinion  of  the 
court: 
The  motion  of  the  appellee  to  dismiss  the 


appeal,  and  to  affirm  the  jQdgment  of  the 
court  below,  must  be  denied.  If  the  appel- 
lant had  made  its  motion  in  the  court  miow 
to  set  aside  the  Uiird  verdict,  and  the  same 
had  been  overruled,  two  former  verdicts  for 
the  appellee  having  already  been  set  aside 
for  errors  not  of  law,  and  tlie  appellant  had 
excepted,  and  had  then  brought  his  appeal 
to  this  court  on  a  general  bill  of  exoeptiona 
to  this  action  of  the  trial  court,  we  could 
not  have  considered  it  for  any  purpose  what- 
ever, as  has  been  repeatedly  held  in  this 
state.  See  Strickland  v.  Budaan,  55  Miss. 
285,  and  Bowen  v.  Bo»,  65  Miss.  313,  and 
the  earlier  cases  therein  cited.  What  reason 
can  be  assigned,  then,  for  requiring  the  ap- 
pellant to  do  this  vain  and  fruitless  thing? 
That  the  proper  course  was  pursued  in  ex- 
cepting to  the  action  of  the  trial  court  in 
giving  and  refusing  instructions,  and  in 
presenting  the  appeal  on  a  special  bill  of 
exceptions,  is  not  open  to  controversy.  See 
Bay  V.  McCary,  26  Miss.  404;  Thjomton  v. 
Fsliciana  B,  Co.  29  Miss.  148;  GameU  v. 
Kirkman,  88  Miss.  889 ;  ParJuim  v.  Stith,  61 
Miss.  199 ;  and  the  cases  already  cited  in  55 
Miss.  Bupra. 

1.  The  action  of  the  court  in  refusing  the 
peremptory  instruction  prayed  by  the  appel- 
lant is  the  error  first  assigned ;  and  this  as- 
signment is  elaborately  and  stronglv  sup- 
ported on  three  grounds,  viz.  :  {a)  That  no 
cause  of  action  was  presented  by  he  decla- 
ration, nor  was  any  made  out  bv  the  evidence, 
a  carrier  not  being  required  to  protect  a 
passenger  from  the  assault  of  his  fellow 
passenger ;  (b)  that  the  evidence  fails  to  show 
that  the  injury  complained  of  *va8  inflicted 
by  a  fellow  passenger,  or  by  my  one  on  the 


left  the  car  followed  by  the  asaaulted  passenger 
and  his  assailants.  The  conductor  rendered  little 
if  anymore  assistance  and  the  passenger  was  some- 
what Injured.  The  court,  after  discussinflr  the 
question,  continued,  *'We  conclude  that  the  un- 
doubted power  which  is  vested  in  railroad  officials 
to  preserve  peace  and  good  order  on  their  trains 
and  if  necessary  for  this  purpose  to  eject  there- 
from dlsordcrl}'  persona,  carries  with  it  the  abso- 
lute  duty  to  exercise  this  power  when  called  upon 
to  do  so  In  a  proper  case  by  the  other  passengers; 
a  faQure  to  discharge  this  duty  stands  to  some  ex- 
tent upon  the  same  footing  as  the  omission  to  per- 
form any  other  official  duty  and  renders  the  com- 
pany liable."  As  limitations  the  court  says  It  may 
be  necessary  In  each  case  to  bring  home  to  the  con- 
ductor knowledge  or  an  opportunity  to  know  that 
the  injuries  were  threatened  and  to  show  that  he 
could  have  prevented  or  mitigated  them:  and  that 
he  cannot  be  expected  to  accomplish  more  than  he 
can  with  train  hands  and  willing  passeagers.  That 
decision  was  questioned  m  Uoyston  v.  Illinois  Gent. 
B.  Co.,  87  Miss.  87A,  in  which  it  was  decided  that  the 
conductor  was  absent  In  another  part  of  the  train, 
not  knowing  of  the  assault  or  that  It  was  threat- 
ened. 

In  the  leading  case  of  Pittsburgh,  Ft.  W.  &  C.  R. 
Go.  V.  Hinds,  68  Fa.  617,  the  rule  adopted  seems  to 
be  that  the  conductor  must  do  all  in  his  power  to 
protect  a  passenger,  and  if  he  fails  to  do  that  the 
company  will  be  held  liable;  and  that  case  was  fol- 
lowed In  Pittsburg  &  a  R.  Oo.  v.  Pillow,  76  Pa.  611. 

The  carrier  will  be  held  liable  when  by  the  exer- 
cise of  proper  care  the  acts  of  violence  might  have 
been  foreseen  and  prevented.  Brittbn  v.  Atlanta  & 
C  A.  L.  B.  Ck>.88  N.  C.  644. 
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It  is  the  duty  of  the  conductor  to  use  the  utmost 
vigilance  and  carefulness  in  maintaining  order  and 
protecting  passengers  from  the  vlolenoe  of  others; 
but  he  must  have  knowledge  of  the  threatened 
danger.  Spohn  v.  BCissourl  Pac  B.  Oo.  87  Mo.  80; 
Jackson  v.  Missouri  Pac  B.  Co.  104  Mo.  4BSL 

The  carrier  is  bound  to  see  that  no  harm  comes 
to  a  passenger  from  a  fellow  passenger  whose  con- 
dition and  conduct  clearly  show  that  he  is  a  danger- 
ous person:  when  train  hands  are  changed  the  new 
ones  must  be  informed  as  to  passengers  who  need 
watching.  King  v.  Ohio  ft  M.  B.  Go.  (Ind.)  18  Am. 
&  Bng.  B.  B.  Gas.  886. 

It  Is  Its  duty  to  provide  ready  help  sufficient  to 
protect  passengers  against  assaults  from  eveiy 
quarter  from  which  they  might  reasonably  be  ex* 
pected  to  occur  under  the  circumstances  of  the 
case  and  the  condition  of  the  parties.  Britton  v. 
Atlanta  &  G.  A.  L.  B.  Co.  supra. 

Where  a  conductor  when  appealed  to  for  aid,  in* 
stead  of  granting  protection,  insulted  and  left  a 
passenger  to  his  fate,  exemplary  damages  a^jainst 
the  company  were  held  proper.  Flannery  v.  Balti- 
more &  O.  B.  Go.  4  Maokey,  111. 

The  carrier  Is  liable  for  injuries  inflicted  on  a 
civilian  passenger  by  the  discharge  of  a  gun 
dropped  on  the  deck  of  the  steamer  by  a  soldier 
who  was  engaged  in  a  struggle  with  another  sol- 
dier. Flint  V.  Norwich  ft  N.  T.  Transp.  Co.  84  Conn. 
664. 

If  a  person  employed  by  a  conductor  to  expel  a 
passenger  from  a  train  strikes  him  unjustlflably  In 
expelling  him,  the  company  will  be  liable  althoogh 
the  blows  were  struck  against  the  oonduotor*s 
orders.  Coleman  v.  New  Fork  ft  N.  O.  B.  Oo.  106 
Mass.  160. 
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train,  or  by  any  peiBon  under  the  control  of 
the  servants  of  the  railroad  company  In 
charge  of  the  train,  and  (c)  that,  if  the  lia- 
bility of  the  carrier  to  a  passenger  for  iDJurv 
inflicted  hy  a  fellow  passenger  be  conceded, 
then  this  case  does  not  fall  within  that  rule, 
because  Minor  Yoluntarily  placed  himself  in 
a  position  of  ezoeptionaf  danger,  consented 
to  the  disorder,  and  did  not  claim  the  pro- 
tection of  the  carrier  or  its  servants. 

On  the  first  contention,  we  have  to  say 
that  while  the  rule  announced  and  applied 
ir  the  case  of  Ifew  Orleans^  8t.  L.  d  U.  E, 
Co.  V.  Burke,  58  Miss.  200,  does  not  com- 
mand the  concurrence  of  our  judgment,  yet 
we  are  not  to  be  understood  as  denying  all 
responsibility  on  the  part  of  railroad  com- 
panies for  injuries  suffered  by  one  passenger 
at  tbe  hands  of  his  fellow  passenger.  Our 
dissatisfnction  arises  out  of  the  application, 
mistakenly  made,  as  we  conceive,  to  the 
facts  of  that  case.  The  case,  as  it  seems  to 
us,  involves  the  making  of  a  bad  precedent 
to  meet  a  hard  case.  But  the  decision  has 
stood  unassailed  for  sixteen  years,  and  the 
doctrine,  with  the  limitations  put  upon  it 
by  the  court  in  its  opinion,  has  l^n  accepted 
and  acted  upon  as  the  rule  of  the  passcneer's 
rights  and  of  the  railway's  responsibility, 
through  this  long  period  ;  and,  as  intimated 
in  Rayston  v.  Rlinais  Cent,  R,  Co.,  67  Miss. 
876,  we  "feel  constrained  to  yield  to  that 
decision  as  authority  for  the  rule  it  an- 
nounces." But,  as  was  declared  by  us  in 
Royeton'i  Com,  ''we  shall  certainly  not  ex- 
tend the  doctrine  so  as  to  embrace  any  other 
than  a  case  clearly  falling  within  it."    The 


Burke  Com  has  been  carefully  reviewed  by 
us,  and  its  doctrine  protractedly  and  re- 
peatedly examined,  ana  we  decline  to  over- 
rule the  case  and  repudiate  the  rule. 

The  second  contention  under  the  assign- 
ment we  cannot  consider.  In  the  peculiar 
attitude  in  whidi  the  appeal  is  presented  to 
us,  we  can  only  look  to  the  evidence  con- 
tained in  the  special  bill  of  exceptions  for 
the  purpose  of  passing  upon  the  alleged 
errors  of  law  said  to  have  been  committed 
by  the  trial  court.  Of  course,  if  it  appeared 
that  there  was  absolutely  no  evidence  show- 
ing or  tending  to  show  that  Minor's  injury 
was  inflicted  by  a  fellow  passenger,  the  per- 
emptory instruction  should  have  been  ^iven ; 
but  the  record  discloses  much  testimony 
tending  to  show  that  the  hurt  was  done  by 
a  fellow  passenger,  and  this  disputed  ques- 
tion of  fact  has,  by  three  successive  verdicts^ 
been  found  in  Minor's  favor. 

The  third  contention  under  this  first  as- 
signment, to  the  effect  that  Minor  voluntarily 
placed  himself  in  a  position  of  exceptional 
danger,  consented  to  the  risks  of  the  riotous 
conduct  of  his  fellow  passengers,  and  did 
not  claim  protection  of  the  company,  strongly 
impresses  us,  and,  if  supported  by  evidence, 
would  seem  to  put  this  case  without  the 
general  rule  that  imposes  liabilitv  upon  the 
railroad  company  for  injuries  inflicted  upon 
one  passenger  by  his  fellow  passenger.  If 
Minor  in  fact  voluntarily  put  himself  in  a 

Sosition  of  known,  apparent,  exceptional 
anger,  and  took  the  chances  of  hurt  from 
his  drunken  and  disorderly  fellow  passen- 
gers, on  a  Sunday  excursion  train  of  negroes 


The  corporation  was  held  liable  where  a  drunken 
and  Indecent  person  was  knowlnRly  admitted  to  a 
street-oar  and  subsequently  assaulted  a  passenger 
riding  In  the  car.  Hendrloks  v.  Sixth  Ave.  B.  Co. 
IS  Jones  ft  8. 8. 

The  company  was  held  liable  where  It  permitted 
a  riot  to  ooour  on  Its  cars  in  consequence  of  which 
a  passenger  was  injured.  Holly  v.  Atlanta  St.  B. 
Co.  61  Ga.  216, 84  Am.  Rep.  97. 

The  Keneral  doctrine  was  recognised  in  Putnam 
V.  Broadway  &  &  A.  B.  Co.,  U  N.  Y.  108, 14  Am. 
Bep.  190,  but  held  not  to  apply  to  the  facts  of 
that  case,  tbe  conductor  not  being  aware  of  the  In- 
tended assault. 

For  neglect  of  this  duty  the  liability  is  no  more 
extensive  than  in  case  of  the  negligence  from 
which  an  injury  comes  to  the  person  or  property 
of  the  passenger  from  other  causes:  the  liability  is 
limited  to  such  damages  as  are  within  the  con- 
templation of  the  contract  between  tbe  carrier  and 
the  passenger  or  within  the  scope  of  the  former*s 
duty.    Weeks  v.  New  York,  M.  H.  &  H.  B.  Co.  72  N. 

Y.sa 

Where  there  was  nothing  to  show  circumstances 
calculated  to  warn  the  railroad  employ^  of  the 
possibility  of  the  assault,  the  company  was  held 
not  liable.  Feiton  v.  Chicago,  B.  I.  ft  P.  B.  Oo.  00 
Iowa,  680. 

There  is  no  liability  where  there  is  no  proof  that 
the  officials  did  not  sufficiently  protect  the  passen- 
ger and  they  testify  that  they  did  all  they  could  to 
prevent  the  assault.  McGuinn  v.  Forbes,  87  Fed. 
Bep.  689. 

Where  the  assault  was  sudden  and  the  conductor 
had  no  reason  to  anticipate  it  and  interfered  as 
soon  as  he  could  the  company  was  held  not  liable. 
Mullan  V.  Wisconsin  Cent.  B.  Co.  46  liinn.  474 
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The  company  is  not  liable  for  an  injury  inflicted 
on  a  passenger  by  a  mob  if  it  was  without  power  to 
prevent  them.  Chicago  ft  A.  B.  Co.  v.  Pillsbury 
(lU.)  6  West.  Bep.  790. 

But  it  may  be  negligence  to  carry  non-union 
working  men  to  work  for  an  employer  against 
whom  there  is  an  organized  strike  and  stop  the 
train  to  let  them  off  at  a  place  not  the  regular  sta- 
tion, if  such  course  will  be  likely  to  subject  pas- 
sengers to  assault  from  the  strikers.  Chicago  ft  A. 
B.  Co.  V.  Pillsbury.  11  West  Bep.  7B7, 128111.  la 

In  England  it  seems  that  if  the  company  does  not 
know  of  the  paesenger*s  danger  when  it  sells  him 
his  ticket,  and  there  is  nothing  about  his  feUow 
passengers  to  cause  the  company  to  think  they  are 
dangerous,  it  is  not  bound  to  protect  him  from  as- 
saults although  the  trainmen  have  knowledge  of 
such  assaults.  Pounder  v.  North  Bastem  B.  Co. 
11802]  1Q.B.88S. 

In  that  case  tbe  plaintiff  had  incurred  the  ill-will 
of  certain  pit-men  and  they  took  passage  in  the 
same  carriage  with  him  and  embraced  the  oppor- 
tunity to  assault  him. 

This  doctrine  is  comparatively  [modem  and  In 
several  cases  is  characterized  as  novel  and  a  dis- 
position Is  manifested  to  repudiate  it,  but  in  Win- 
negar  v.  Central  Pass.  B.  Co.,  86  Ey.  568,  in  which 
the  assault  was  made  by  a  servant  of  the  company, 
the  court  said:  **It  is  now  well  settled  that  the  law 
Implies  a  contract  for  tbe  protection  of  the  party 
carried  .from  insults  and  wanton  interference  of 
strangers,  fellow  passengers,  the  carrier  himself, 
and  his  servants.  See  also  Goddard  v.  Grand 
Trunk  B.  Co.  67  Me.  202,  2  Am.  Bep.  80;  Sherley  ▼• 
Billings,  8  Bush,  147,  8  Am.  Bep.  461;  Chicago  ft  B. 
B.  Co.  V.  Flezman,  108  IlL  650, 42  Am.  Hep.  88. 
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mainly,  and  if  he  continued,  from  Memphis 
to  Love's  station,  to  retain  his  position,  in 
the  face  of  great  apparent  danger,  without 
any  effort  to  avoid  the  same,  and  without 
any  complaint  to  the  railroad  company's 
servants,  we  would  be  inclincid  to  the  opinion 
that  his  case  is  exceptional,  and  not  embraced 
in  the  rule  announoed  in  the  Chse  of  Burke, 
But  no  such  question  was  present^  to  the 
court  below,  nor  was  any  such  issue  tried  by 
the  jury.  To  say  now  that  the  peremptory 
instruction  shoula  have  been  given  for  the 
railroad  company,  in  view  of  the  theory  we 
are  considering,  on  the  principle  voUntt  nan 
fit  injuria,  would  be  to  permit  a  new  case  to 
he  made  here,  and  the  controversy  to  be  de- 
termined on  an  issue  never  raised  or  tried  be- 
low. This  we  cannot  do,  much  as  we  are  im- 
f tressed  by  the  view  now  advanced  by  counsel 
n  this  court. 

2.  We  come  next  to  consider  the  conten- 
tions numbered  5  and  6  in  the  abstract  of 
counsel  for  appellant.  These  may  be  prop- 
erly examined  together,  and  thus  looked  at 
the  contention  is  this:  that  the  third  in- 
struction given  for  the  plaintiff  was  errone- 
ous, in  that  it  informed  tbe  jury  that  tbey 
were  the  judges  of  the  amount  of  damages 
to  be  assessed,  and  that  they  should  be  gov- 
erned by  the  evidence  disclosing  the  (Tircum- 
stances  of  the  case,  without  adding  thereto 
the  qualification  that,  under  the  peculiar 
attitude  of  the  case,  they  could  not  exceed 
the  sum  of  $5,000,  or  a  sum  not  materially 
in  excess  of  that  awarded  by  the  former  ver- 
dict. The  argument  in  support  of  this 
proposition  is  that  the  trial  court,  in  the 
exercise  of  the  power  confided  to  it  to  pre- 
vent the  gross  injustice  of  unconscionable 
verdicts  by  juries,  resulting  from  passion  or 
prejudice,  had  twice  set  aside  veraicts,  one 
for  $8,000,  and  the  other  for  $10,000,  on  the 
sole  ground  that  they  were  excessive,  and, 
the  third  trial  having  been  had  on  the  evi- 
dence produced  on  tbe  former  trials,  the 
court  should  have  interposed  its  power  to 
prevent  a  repetition  of  the  imposition  of 
damages  in  the  amount  already  held  by  the 
court  to  be  excessive, — the  product  of  passion 
or  preiudioe.  In  other  words,  as  we  under- 
stand it,  the  court,  by  the  addition  of  the 
qualification  named,  should  have  prevented 
the  jury  from  passing  the  bound  twice  de- 
termined by  the  court,  on  the  same  testimony, 
to  be  proper.  But  we  submit  that  this  course 
on  the  part  of  the  learned  court,  while  pro- 
fessedly taken  in  vindication  of  the  essential 
prerogatives  and  powers  of  a  court  of  jus- 
tice, would  have  been  really  a  finding  by  the 
court,  and  would  have  been  an  invasion  of 
the  constitutional  ris^ht  of  the  appellee  to 
have  a  finding  by  the  jury.  Say  the  counsel, 
in  weighty  words :  '^ Under  the  constitution 
of  our  judicial  system,  the  power  is  com- 
mitted to  the  judge,  in  the  exercise  of  a 
sound  discretion,  to  check  the  imposition  of 
unconscionable  verdicts,  the  results  of  pas- 
sion or  of  prejudice.  It  would  be  idle,  and, 
we  respectfully  submit,  a  judicial  farce,  to 
concede  such  a  power,  if  it  is  to  be  not 
merely  nullified,  but  even,  as  in  this  case, 
made  to  act  as  a  sort  of  boomerang,  simply 
by  the  persistence  of  successive  juries.     It 
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would  then  be  no  power.  Its  onlv  practical 
result  would  be  to  punish  the  defendant  for 
an  effort  by  the  court  to  shield  him  within 
reasonable  limits.  The  greatness,  itself,  of 
the  passion,  the  very  invincibility  of  prej- 
udice, will  lead  inevitably  to  the  result 
attained  here, — tihat  on  the  subsequent  trial 
the  verdict  will  be  increased  bv  the  action 
of  the  court,  striving  within  tne  limits  of 
its  authority  for  the  reverse ;  and  on  the  third 
trial,  when  the  court  and  the  defendant  are 
run  into  the  evi-de-ioc  of  the  statute,"  the 
defendant  will  be  without  any  protection 
from  the  passion  or  prejudice  of  the  jury. 
If  the  appellant  had  pressed  the  views  im- 
pugning the  strength  and  validity  of  our 
statute,  which  is  thus  indirectly  assailed, 
upon  the  attention  of  the  trial  court,  in  sup- 
port of  a  motion  for  a  new  trial,  and  had 
pressed  them  here  on  us,  a  new  trial  having 
been  denied  below,  we  should  consider  and 
pronounce  upon  their  weight;  but,  as  the 
statute  was  not  assailed  on  the  trial  below, 
it  is  impossible  for  us  to  intimate  any  opin- 
ion now,  nor  are  we  to  be  understood  as  mak- 
ing any  intimation  whatever  touching  the 
constitutionality  of  the  statute  complained 
of. 

8.  Having  thus  failed  to  agree  with  the 
counsel  for  appellant,  we  come  now  at  last 
to  consider  the  remaining  error  complained 
of,  to  which  we  think  it  necessary  to  advert. 
It  is  asserted  that  the  firat  and  second  in- 
structions given  for  the  appellee  were  erro- 
neous, and  in  conflict  with  the  charges  of  the 
appellant.  The  first  instruction  complained 
of  is  objectionable  because  of  its  abstract 
character.  It  is  a  long  compilation  of  mere 
abstract  propositions,  and  contains  no  sort  of 
reference  or  application  of  its  statements  of 
law  to  the  case  in  hand.  But  it  is  not  alone 
objectionable  on  account  of  this  very  preva- 
lent vice  of  indoctrinating  a  jury  by  the 
statement  of  legal  abstractions.  The  open- 
ing statement,  the  initial  legal  abstraction, 
is  palpably  incorrect,  and  was  doubtless  mis- 
leiuling.  This  instruction  informs  the  jury 
that  **  railroad  companies  are  bound  to  exer- 
cise very  great  vigilance  and  care  in  main- 
taining order,  guarding  passengers  against 
violence,  from  whatever  source  arising, "  etc 
If  this  is  correct,  the  lury  was  told  that  the 
highest  degree  of  vigilance  and  care  was  the 
test  to  be  applied  to  the  conduct  of  the  rail- 
road's servants  in  guarding  Minor  and  other 
passengera.  Or  to  put  i(  in  another  way,  for 
the  purpose  of  exposing  its  unsoundness,  if 
the  conductor  ana  servants  of  the  railroad 
company  were  in  the  slightest  degree  want- 
ine  in  vigilance  and  care,  then  Minor  was  en- 
titled to  a  recovery.  Stated  in  any  form  the 
proposition  is  not  true.  Nor  do  we  under- 
stand the  learned  counsel  of  the  appellee  to 
so  contend.  Their  position  seems  to  be  that, 
even  if  this  charge  be  erroneous  in  this  par- 
ticular, yet  its  hurtfulness  is  cured  in  other 
instructions  given,  in  which  the  jury  was 
told  that  reasonable  care  and  diligence  was 
the  measure  of  the  appellant's  accountabilitv. 
In  the  face  of  the  frreconcilable  conflict  in 
the  instructions  touching  the  measure  of  care 
and  diligence  on  the  part  of  the  railroad 
company,  can  It  be  afllrmed  that  the  first  In- 
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straction  for  appellee,  which  informed  the 
Jury  that  yery  great  vij^ilance  and  care  was 
the  measure  of  appellant's  duty,  may  not 
have  tended  to  produce  the  result  arrived  at? 
Can  it  be  said  that  in  the  absence  of  this  er- 
roneous  instruction  the  jury  would  have 


rendered  the  same  verdict?  We  feel  oon« 
strained  to  answer  negatively.  Wherefore, 
for  this  error  of  law,  committed  b^  the  court 
below  in  giving  the  first  instruction  for  the 
appellee,  the  judgment  is  ref>&r»ed,  a  venire  d» 
novo  awarded,  and  the  cause  remanded* 
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*1.  A  negfli^ent  act  done  prior  to  the 
Statute  of  June  7»  1887»  9  28io,  Rev.  Stat., 
and  resultinff  In  Injury  to  another.  wUl  not  sus- 
tain an  action  for  damages  if  negligence  upon 
the  part  of  the  person  Injured  was  oontributory 
to  his  incurring  such  injury.  LoviavQU  A  N.  B. 
Co,  v.  Fniestro,  21  Fla.  700,  afi&rmed. 

8.  The  law  reqnires  of  railroad  com- 
panies the  exercise  of  the  higheet  de- 
K>roe  of  care  for  the  safety  of  panengen 
traveling  upon  their  trains;  and  it  authorizes 
such  companies  to  miJce,  and  requires  passen- 
gers to  obeerye,  all  rules  reasonably  necessary 
for  the  safety  of  the  latter.  A  rule  of  a  railroad 
company  requiring  that  passengers  shall  remain 
In  the  cars  provided  for  them,  and,  consequently, 
that  they  shall  not  ride  in  an  express  oar,  or 
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other  place  of  increased  danger  set  apart  for 
another  purpose,  is  reasonable. 

8*   It  ifl  contributory  negligence  for  a 
paesenger  to  ride  in  an  express  car  in 

violation  of  a  known  rule  of  the  company,  even 
with  the  permission,  ooonlvanoe  or  knowledge 
of  the  conductor  of  the  train,  or  without  his  pro- 
testation against  it,  when  the  conductor  is  cog- 
nizant of  the  rule  and  of  its  infraction,  if  by  such 
violation  of  the  rule  the  passenger  brings  upon 
himself  injury  from  which  he  would  have  es- 
caped, notwithstanding  that  the  negligeoce  of 
the  company  produced  the  accident,  had  he  re- 
mained in  the  passenger  car  set  apart,  and  af- 
fording space,  for  his  accommodation. 

4*  It  is  the  duty  of  the  conductor  of  a 
railroad  train  to  enforce  a  mle  of  the 

company  requiring  poesengers  to  ride  in  the  pas- 
senger cars,  but  the  obligation  upon  passengers 
and  the  protection  to  the  company,  of  a  rule  of 
this  kind,  is  not  dependent  npon  the  fidelity  of 
the  conductor  or  other  agent  charged  with  its 
enforcement. 

6.  Where  a  passenger  who  knows  of  a 
mle  requiring  him  to  ride  in  the  pae- 


NOTS.— Panen(7er*«  ridino  in  baggaot  or  expren  ear 
as  contributory  negnifence. 

Where  there  is  a  statute  providing  that  in  case  a 
passenger  Is  injured  whilf  riding  In  a  baggage  car 
contrary  te  the  rules  of  the  company  there  can  be 
no  recovery,  such  statute  is  conclusive  and  no  suit 
for  recovery  can  prevail.  Higglns  v.  Hannibal  St 
6t.  J.  B.  Co.  86  Mo.  484. 

Where  there  is  no  rule  on  the  subject  it' seems 
that  It  would  be  immaterial  that  the  passenger  was 
riding  hi  the  baggage  car  unless  perhaps  in  case  he 
had  been  forbidden  to  do  so  by  a  servant  of  the 
company.  Washburn  v.  KashviUe  ft  0.  B.  Co.  8 
Head,  0^  75  Am.  Deo.  784. 

Bo  where  a  postal  clerk  is  returning  to  his  run 
and  takes  his  place  In  the  postal  car.  he  is  not  guilty 
of  such  contributory  negligence  as  will  defeat  his 
recovery  In  cflihe  he  is  injured.  If  there  is  no  rule  of 
the  company  forbidding  him  to  do  so.  Baltimore 
ft  O.  B.  Go.  V.  State,  0  L.  B.  A.  706, 72  Md.  86. 

Violation  of  rules. 

Where  there  are  rules  of  the  company  which  pto- 
hibit  a  passenger  from  riding  in  a  baggage  car,  and 
the  passenger  with  knowledge  of  such  rule  delib- 
erately violates  it  and  takes  his  place  in  such  car, 
he  cannot  recover  damages  if  he  is  Injured  while 
there.  Pennsylvania  B.  Co.  v.  Langdon,  88  Pa.  21, 
87  Am.  Bep.  661. 

8o  where  the  peflsenger  knows  that  the  rules  of 
the  company  prohibit  his  being  in  the  baggage  car, 
and  he  goes  there  without  necessity,  even  though 
with  the  knowledge  of  the  conductor,  and  is  in- 
jured by  a  wreck  of  the  train,  he  cannot  recover  If 
he  would  not  have  been  injured  had  he  remaned 
In  the  passenger  oar.  Houston  ft  T.  CL  B.  Go.  v. 
demmona,  66  Tex.  88, 40  Am.  Bep.  799. 

But  being  In  the  baggage  car  without  knowledge 
of  the  rule  forbidding  It  is  not  negligence.   Jaoo- 
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bus  V.  St.  Paul  ft  a  B.  Co.  20  Minn.  184, 18  Am.  Bep. 
360. 

Where  the  company  was  guilty  of  gross  negli- 
gence and  the  conductor  had  apparently  acquiesced 
in  the  passengerVi  being  in  the  express  car,  he  was 
held  entitled  to  recover.  Watson  v.  Northern  B, 
Co.  24  n.  C.  Q.  a  102. 

WTiere  riding  in  such  ear  did  not  eontrOrute  to  ace^ 

dent 

There  is  a  strong  tendency  In  some  of  the  cases 
to  Inquire  whether  or  not  by  being  in  the  baggage 
car  the  passenger  increased  the  risk  of  injury  (see 
Houston  ft  T.  C  B.  Co.  V.  Clemmons,  66  Tex.  88. 40 
Am.  Bep.  799;  New  York,  L.  B.  ft  W.  B.  Co.  v.  Ball 
(N.  J.)  June  1,  1891;  Kentucky  Cent.  B.  Co.  v. 
Thomas,  79  Ky.  167, 42  Am.  Bep.  206;  Carroll  v.  New 
York  ft  N.  H.  B.  Co.  1  Duer,  680);  and  in  one  caae 
where  it  appeared  that  he  probably  escaped  death 
by  being  there  the  court  held  that  a  charge  that 
^e  jury  should  determine  whether  plaintiff  by  be- 
ing in  that  car  contributed  to  thlb  injury  and  that 
if  he  did  he  could  not  recover  was  as  favorable  to 
defendant  as  he  could  ask.  Webster  v.  Bome,  W. 
ft  O.  B.  Co.  28  N.  Y.  S.  B.  778. 

It  is  immaterial  that  the  passenger  was  In  the 
baggage  car  if  his  being  there  was  not  the  proxi- 
mate cause  of  the  injury.  Jacobus  v.  St.  Paul  ft  CL 
B.  Co.  20  Minn.  126. 18  Am.  Bep.  860. 

Where  the  accident  consisted  of  the  overturning 
of  the  baggage  car  the  court  held  that  the  passen- 
ger^s  going  Into  the  baggage  car  to  get  some  article 
of  baggage  was  such  a  plain  act  of  negligence  that 
he  could  not  recover  for  injuries  received  while 
there  by  reason  of  such  acddenu  Peoria  ft  B.  L  B, 
Co.  y.  Lane,  88  IlL  419. 

Power  of  eonduetor  to  wiive  rule,  * 

Whether  or  not  the  conductor  can  waive  a  rule 
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■eiiMr  emrmp  rides  ia  mn  escpreMi  ear 

or  other  place  on  the  train  which  cannot  be  re- 
ganled  as  intended  for  accommodation  of  pas- 
sengers, but  naturally  suggests  that  it  was  not 
Intended  for  them,  the  burden  Is  upon  him  to 
prove  that  he  was  Justtfled  In  riding  In  luoh  pro- 
hibited pJaoe. 

6«  If  a  railway  eompany  whieh  hae  a 
mle  prohlbitlnir  paMfrngnm  firom  rid- 
ing in  the  ezprese  ear»  or  in  other  ears 
than  the  psssoiiMror  ears*  habttually 
permits  passengers  to  ride  in  the  express  car, 
it  will  incur  the  same  responsibility  to  passengers 
for  injuries  received  by  them,  through  the  com- 
pany's negligence,  when  riding  In  the  express 
oar  as  If  they  were  In  a  passenger  oar. 

7«  Thoni^h  a  passenger,  who  riding  in 
an  express  ear  reeeives  an  iadnryt 
knows  at  the  time  that  there  is  a  reasonable 
rule  of  the  company  prohibiting  his  riding  there, 
cannot  invoke  the  mere  delinquency  of  the  con- 
ductor in  enf  oroing  the  rule  as  a  bar  to  the  com- 
pany's claiming  the  protection  of  the  rule,  stUl 
a  company  may  by  its  conduct  abandon  the  rule, 
or  preclude  itself  from  protection  thereunder. 
It  may,  by  Its  conduct,  bave  held  out  its  em- 
ployes in  control  of  its  trains,  as  authorised,  not- 
withstanding such  a  rule,  to  consent  to  plalnttlTB 
riding  in  an  express  car;  or  its  employes  may 
have  been  accustomed  to  allow  passengers  to 
ride  in  the  express  oar  so  generally  and  con- 
stantly that  the  officers  of  the  company  must  be 
held  to  have  known  of  and  acquiesced  In  the  vio- 
lation of  the  rule;  or  there  may  have  been  such 
continued  and  habitual  disregard  of  the  rule  by 
the  employ^  as  must  have  reasonably  produced 
the  belief  that  the  company  had  practically  aban- 
doned its  rule.  There  must  be  such  conduct 
as  in  effect  establishes  the  concurrence  of  the 
company  In  the  disregard  of  the  regulation. 

8«  It  is  error  to  submit  a  ease  to  a  Jury 

upon  the  theory  that  the  virtue  or  efficiency  of 


a  rule  prohibiting  passengers  from  riding  te  ex« 
press  cars  Is  entirely  dependent  upon  the  fidelity 
of  the  conductor  or  other  agent  oharged  with  its 
enforement 

9«  Where  a  party  has  inlUeted  an  in- 
jury intentionaUy*  or  where  It  has  been 
done  through  negUgenoe  and  hence  unintention- 
ally and  his  conduct  In  doing  It  has  been  wanton 
or  reckless  of  its  Injurious  consequences,  the 
oontributory  negligenoe  of  the  person  injured  is 
not  a  defense  to  an  aotlon  brought  by  him  for 
such  Injury. 

10.  The  use  of  the  expression  *'gross 
negligenee**  in  a  eharge  to  a  Jury  does  not 
of  itself  define,  nor  does  it  Include  only,  that  ex- 
treme degree  of  negligenoe  which  is  wanton  or 
reckless  of  its  injurious  consequences,  and  to 
which  the  defense  of  contributory  negligenoe 
does  not  obtain,  and  cannot  be  held'  as  having 
been  intended  to  submit  the  case  to  a  Jury  for 
consideration  as  one  of  that  character,  and  partlo- 
ularly  so  where  other  charges  have  recognised 
oontributory  negligence  as  a  defense  to  the  ao- 
tlon. 


11.  Exemplary  damages  eaa  be  aJ^ 
lowed  in  eases  of  negligenee»  only  where 
the  negligence  is  of  a  gross  and  flagrant  char* 
acter  evlndng  reckless  disregard  of  human  Ufei» 
or  of  the  safety  of  persons  exposed  to  Its  danger- 
ous effects;  or  there  is  that  entire  want  of  care 
which  would  raise  the presumpdonof  a  conscious 
indifference  to  consequences,  or  which  shows 
wantonness,  or  recklessness,  or  a  grossly  careless 
disregard  of  the  safety  and  welfare  of  the  pub- 
lic, or  that  reckless  Indifference  to  the  rights  of 
others  which  is  equivalent  to  an  Intentional  vio- 
lation of  them.  As  **gross  negligence**  Is  not 
confined  to  this  extreme  degree  of  negligence,  it 
is  not  proper  to  charge  a  Jury  simply  that  gross 
negligence  will  Justify  the  imposition  of  such 
damages. 

18.  The  actual  payment  of  Ikre  is  not 


of  the  company  prohibiting  passengers  from  riding 
in  the  baggage  car  teems  to  be  a  question  on  which 
there  is  some  conflict.  It  seems  that  it  Is  the  pas- 
Benger*s  duty  to  obey  the  Instructions  of  the  oon- 
ductor  and  go  Into  a  baggage  car  If  he  so  requires. 
Galena  &  C.  U.  B.  Oo.  v.  Yarwood,  15  HI.  468. 

It  has  been  held  that  the  conductor's  pcrmisBlon 
to  remain  in  such  a  oar  Is  a  waiver  of  the  rule. 
Jacobus  V.  St.  Paul  ft  C.  B.  Oo.  80  Minn.  126, 16  Am. 
Rep.  800.  Bee  also  Watson  v.  Northern  R.  Co.  2i 
U.  C.  Q.  a  102. 

If  the  passenger  is  In  the  baggage  oar  with  the 
assent  of  the  conductor  he  is  where,  as  between 
himself  and  the  company,  he  has  a  right  to  be  noi^ 
withstanding  its  rule  that  he  cannot  ride  there,  and 
in  case  of  Injury  through  the  company's  negli- 
gence he  may  rebover  unless  the  injury  was  caused 
by  being  in  the  baggage  car.  OarroU  v.  New  York 
&  N.  H.  B.  Go.  1  Duer,  680. 

This  is  especially  so  if  the  rule  is  habitually  dis- 
regarded. Jones  T.  Chicago,  St.  P.  M.  ft  O.  R.  Co. 
48  Minn.  270. 

So  where  the  passenger  had  no  knowledge  of  the 
rule,  and  he  and  others  had  frequently  been  per- 
mitted to  ride  in  the  baggage  car  before,  and  the 
conductor  had  accepted  and  punched  their  tickets 
while  there,  the  court  held  that  the  passenger  took 
the  risk  of  any  Injuries  from  dangers  Inherent  in 
the  ooostructlon  or  use  of  the  car  for  the  purpose 
of  carrying  baggage,  but  that  his  conduct,  even  if 
it  be  considered  as  contributing  to  an  injury  re- 
ceived from  extraneous  causes,  could  not  have 
been  deemed  to  have  been  negligent.  New  York, 
L.  B.  ft  W.  B.  Co.  V.  Ball  (N.  Y.;  June  1, 180L 

If  the  danger  from  the  particular  accident  which 
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occurred  was  materially  Increased  by  the  fact  that 
the  passenger  was  not  in  his  proper  place  he  can- 
not recover  unless  he  was  where  he  was  with  the 
consent  of  the  conductor;  but  if  the  nature  of  the 
accident  is  such  that  the  danger  of  It  was  not  en- 
hanced in  consequence  of  the  position  occupied  by 
the  passenger,  or  if  he  occupied  the  place  with  the 
knowledge  of  the  conductor,  his  right  of  reoovery 
will  not  be  affected  by  the  fSot  that  he  was  in  an 
Improper  place.  Kentucky  Cent.  B.  Co.  v.  Thomas, 
70  Ky.  187, 42  Am.  Rep.  20R. 

The  conductor  is  not  bound  at  the  peril  of  tlie 
company  to  know  that  the  passenger  Is  In  a  posi- 
tion of  danger  and  warn  him  away.  Kentucky 
Cent.  B.  Co.  v.  Thomas,  70  Ky.  187, 42  Am.  Rep.  208. 

Where  workmen  were  In  the  habit  of  returning 
from  work  in  the  baggage  car  with  the  aoqules- 
cence  of  the  conductor,  the  court  held  that  the 
Jury  might  reasonably  oonclude  that  they  were 
there  with  the  permission  of  the  conductor  and  for 
the  benefit  of  the  company,  and  that  they  could  re- 
cover for  injuries  received  by  the  breaking  of  a 
rail  in  the  roadbed.  0*Donnell  v.  Allegheny  Valley 
B.  Co.  60  Fa.  240,  06  Am.  Bee  886. 

In  Pennsylvania  B.  Co.  v.  Langdon,  82  Pa.  21, 87 
Am.  Rep.  6S1,  the  question  was  very  fully  discussed 
as  indicated  in  the  principal  esse,  and  the  case  of 
O^Donnell  v.  Allegheny  Valley  B.  Co.  was  distin- 
guished on  the  ground  that  in  the  one  case  the  vio- 
lation had  been  going  on  for  two  months  while  in 
the  other  the  aooldent  occurred  during  the  first 
violation  so  far  as  the  injured  passenger  was  con- 
cerned, and  the  court  held  that  the  conductor  has 
no  authority  to  walva  such  a  rule.  H.  P.  F. 
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of  m  paneoffer  oo  a 


13*  A  penMm  who  was  li^vrod  wfaUe  ia 
an  express  ear  of  a  paMenger  train  liad«  up 
to  aiz  weeks  prior  to  the  aoddent  oat  of  which 
the  aotlon  aroM,  been  an  expreM  measenger,  and 
hod  run  on  the  aone  train  with  the  conductor  of 
the  coiUding  panenger  train,  but  bad  left  soch 
employment  and  at  the  time  of  the  aoddent  was 
engaged  in  other  buaineiB  not  connected  with  the 
railroad.  On  boarding  the  train  he  went  into 
the  pnaaenger  car.  He  had  funds  sufficient  to 
pay  his  fare,  but  the  conductor,  who,  there  was 
evidence  to  show,  was  aware  of  these  facts, 
omitted,  without  fault  of  the  party,  to  ask  him 
for  his  fttfe,  and  gave  as  a  reason  for  this  omis- 
sion that  he  thouirhtthe  party  was  in  the  employ 
of  the  express  company.  Held,  that  the  evidence 
did  not  Justify  a  condqsion  either  that  the  party 
was  attempting  to  obt&in  a  ride  wlUiout  paying 
fare,  and  to  this  end  was  practicing  a  fraud  or 
imposition  on  the  conductor  or  the  company  by 
passing  himself  off  as  an  express  messeoger  re- 
turning to  his  *^un,"  or  that  he  hud  at  no  time 
the  legal  status  of  a  passenger  thereon. 

(June  Term,  leOS.) 

APPEAL  hj  defendant  from  a  Judgmeot  of 
the  Circuit  Court  for  Alachua  County  in 
favor  of  plaintiff  In  an  action  brought  to  re- 
cover damages  for  personal  injuries  alleged  to 
have  resulted  from  defendant's  negligence. 
Bevened, 

The  facts  are  stated  in  the  opinion. 

Mewrg.  J.  B.  Parrott  and  Robert  W. 
Davis  for  appellant. 

Mr.  £•  C.  V.  Sanehes  for  appellee. 

Raney*  0^  Jl,  delivered  the  opinion  of 
the  court* : 

This  is  an  action  to  recover  damages  re- 
ceived by  Walter  J.  Hirst  in  a  collision  be- 
tween two  trains  on  appellant's  railroad, 
Hirst  being  on  a  passenger  train,  which  was 
on  its  schedule  time,  and  the  other  train  be- 
ing a  special,  or  extra,  train  loaded  with 
iron  rails. 

The  rule  as  to  negligence  announced  by 
this  court  in  LouimnUe  dblf.R,  Co.  v.  ThieS' 
tra,  21  Fla.  700,  is  that  notwithstanding  a 
person  may  be  guilty  of  a  negligent  act  from 
which  injury  results  to  another,  still  if  the 
party  injured  has  by  his  own  negligence 
contributed  to  his  receiving  the  injury,  he 
cannot  recover  damages  from  the  other  party 
for  such  inluiy.  The  injury  must  have  been 
caused  solely  by  the  negligence  of  the  former 

Sarty  to  entitle  the  latter  to  recover.  This 
ecision,  which  we  see  no  reason  to  disturb, 
necessarily,  even  though  impliedly,  repu- 
diates the  doctrine  of  comparative  negli- 
gence, which  has  found  favor  in  the  Illinois 
and  other  courts ;  and  it  dispenses  with  the 
necessity  of  our  noticing  the  citations  from 
those  states  made  by  appel  1  ee ' s  counsel .  The 
injury  in  question  was  received  prior  to  the 

Sassage  of  the  Act  of  June  7,  1^7,  chapter 
744,  Laws  of  Florida,  and  hence  the  pro- 
vision of  the  first  section  of  this  statute  as  to 
diminishing  damages  in  proportion  to  the 

*(JudQe  Young,  of  the  fourth  circuit,  sat  in  the 
place  of  Mr.  Justiu  Taylor,  who  was  diaquall- 
fied.) 
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amount  of  the  default  of  the'plafntllf,  where 
both  parties  are  at  fault,  has  no  application. 
There  is  in  the  cause  before  us  testimony 
to  the  effect  that  Hirst  on  boarding  the  train 
got  on  the  passenger  car ;  and  that  a  rule  of 
the  Florida  Southern  Railway  Company, 
appellant,  forbade  passengers  from  riding  in 
any  other  than  the  passenger  car,  or,  conse- 

Suently,  in  the  express  car,  in  which  car 
[irst  had  gone  and  was  at  the  time  of  the  ac- 
cident, he  being  six  feet  from  the  fore  end  of 
it,  and  sitting  on  the  iron  express  hox ;  and 
that  the  plaintiff  knew  of  such  rule ;  and  also 
to  the  effect  that  this  car  was  next  to  the  en- 
gine, and  was  a  more  dangerous  place  than 
the  passenger  car,  and  was  neither  set  apart 
as,  nor  was  it  in  fact,  the  place  where  pas- 
sengers usually  rode,  and  was  not  arranged 
for  them,  noj*  had  any  seats,  but  was  for  the 
use  of  the  express  company ;  also  that  the 
plaintiff  hod  ridden  in  the  exnress  car  ure- 
viously  on  the  trip  on  the  day  of  the  accident 
in  question,  and  tiiat  the  conductor  had  been 
in  there  with  him  a  short  time,  and  that 
plaintiff  had  gone  in  there  with  the  conductor 
and  by  his  permission,  or  with  his  at  least 
tacit  consent ;  and  tending  to  show  that  the 
conductor  also  knew  that  the  plaintiff  was 
in  this  car  at  the  time  of  the  collision  be- 
tween the  passenger  train  and  the  special 
train  loaded  with  iron  rails.  It  was  also 
testified  that  there  was  ample  room  in  the 
passenger  car,  and  that  the  plaintiff  would 
not  have  been  injured  if  he  had  been  in  the 
passenger  car,  and  that  he  and  the  express 
agent  were  the  only  ones  injured.  There 
was  no  testimony  tending  to  show  that  the 
conductor  attempted  to  enforce  the  rule,  or 
even  suggested  to  the  plaintiff  the  advisabil- 
ity of  its  observance,  although  the  conductor 
says  that  plaintiff  was  not  in  the  car  by  his 
permission.  Hirst  had  not  paid  any  fare, 
nor  had  the  conductor  applied  to  him  for  it. 
Exceptions  taken  by  the  defendant  to 
charges  given  to  the  jury,  and  to  the  refusal 
of  one  asked  by  the  defendant,  involve  an 
inquiry  into  the  legal  effect  of  a  rule  of  a 
railroad  company  lorbidding  passengers  to 
ride  in  parts  of  the  train  set  apart  for  other 
purposes,  and  naturally  more  dangerous  than 
passenger  cars,  and  of  the  power  of  con- 
ductors to  waive  such  rules. 

In  Houston  eft  T.  G.  R,  Oo.  ▼.  Moore,  49 
Tex.  81,  80  Am.  Rep.  98,  the  deceased,  when 
he  received  the  injuries  from  which  he  died, 
was  riding  on  a  freight  train  with  the 
knowledge  and  consent  of  the  conductor,  but 
whether  he  had  paid  fare,  or  had  a  pass  or 
permit,  was  not  shown.  He  was  the  only 
person,  except  the  employes  of  the  company, 
on  the  train,  and  prior  to  a  month  or  six 
weeks  before  his  death,  had  run  on  the  com- 

Sany's  road  for  a  year  or  two  as  an  engine 
river,  and  knew  that  passengers  were  not 
allowed  to  travel  on  the  company's  freight 
trains,  and  that  officers  in  charge  of  such 
trains  were  forbidden  to  allow  parties  to  ride 
on  them  without  a  special  pass  from  tlie 
general  superintendent  of  the  road,  which 
passes  were  not  given,  in  view  of  the  in- 
creased risks,  without  a  release  of  the  com- 
pany from  liability  in  cases  of  accidents  to 
passengers.    The  aecision  of  the  court  was 
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tbat  a  regulation  that  freight  and  passengers 
fihall  be  carried  on  separate  trains  is  reason- 
able, and  highly  salutary  to  both  the  com- 
pany and  the  public;  and  no  one  has  the 
ri^ht  to  demand  that  he  shall  be  allowed  to 
ride  on  trains  devoted  exclusively  to  the 
carriage  of  freight,  when  the  company  makes 
other  and  suitable  provisions  for  the  trans- 
portation of  passengers;  and  that  a  party 
who  in  violation  or  such  regulation,  and 
without  the  consent  of  the  company,  forces 
himself  into  one  of  its  freight  trains  cannot 
hold  the  company  responsible  to  him  as  a 
passenger,  or  recover  of  the  company  for  in- 
jury thus  contributed  to  by  him  while  thus 
wrongfully  on  the  train.  That  while  it 
might  be  true  that  when  the  company  should, 
notwithstanding  such  a  regulation,  habitu- 
ally permit  persons  to  travel  on  its  freight 
trains  it  would  be  liable  to  such'passenger  the 
same  as  if  he  were  on  a  regular  passenger 
car,  still  when  there  is  such  a  regulation, 
and  there  are  no  cars  attached  to  freight 
trains  except  those  ordinarily  accompanying 
trains  exclusively  of  this  character,  or  only 
such  cars  as  by  their  appearance  or  the  manner 
in  which  they  are  fitted  up,  cannot  be  re- 
garded as  inviting  persons  on  freight  trains  as 
passengers,  the  burden  of  proving  that  the 
party  injured  on  such  a  train  was  justified  in 
going  on  it  as  a  passenger  is  upon  him ;  and 
the  conclusion  ot  the  court  was  that  the  evi- 
dence showed  that  tlie  conductor  did  not  have 
authority  to  waive  the  regulation,  and  that 
the  deceased  must  have  known  this. 

In  Prijice  v.  International  d  O,  N.  R,  Co, , 
64  Tex.  144,  the  injuries  of  the  plaintiff 
were  alleged  to  have  been  received  through 
the  negligence  of  defendant's  employes  while 
he  was  riding  on  a  hand  car  on  which  he  was 
invited  to  ride,  and  on  which  he  was  received 
as  a  passenger,  and  that  the  company  some- 
times used  sudi  car  for  the  transportation  of 
passengers  invited  to  travel  on  it  bv  the  prop- 
er agents  of  the  company  free  of  charge ;  and 
the  questions  arose  on  a  demurrer  to  the  peti- 
tion. The  order  overruling  the  demurrer 
was  affirmed,  and  it  was  held  that  a  railway 
company  is  liable  in  damages  to  one  who  is 
injured  by  the  negligence  of  its  agents  while 
traveling  on  a  hand  car  of  the  company,  on 
which  he  had  been  invited  to  ride  by  the 
agent  of  the  company  in  charge  of  the  car 
free  of  charge,  it  appearing  that  such  a  car 
was  sometimes  used  by  the  company  for  the 
transportation  of  passengers,  and  not  shown 
that  any  regulation  of  the  company  pro- 
hibited traveling  on  such  a  car.  In  the 
opinion,  the  effect  of  the  decision  in  Hovston 
d  T.  G.  R.  Co,  V.  Moore,  supra,  is  stated  to 
be  that  the  question  whether  or  not  a  pas- 
aenger  is  lawfully  on  a  train  does  not  depend 
Jiccessarily  upon  the  purposes  to  whidi  tibie 
train  is  usually  devoted;  if,  however,  the 
train  is  usually  employed  in  the  transporta- 
tion of  passengers,  a  person  who  has  paid 
his  fare,  or  has  been  invitod  to  ride  free  of 
charge,  is  presumed  to  be  lawfully  on  the 
train.  That  if  by  the  rules  of  the  company 
passengers  are  expressly  forbidden  to  be 
carried  upon  particular  trains,  the  presump- 
tion is  that  any  one  claiming  to  be  a  pas- 
aeogcr  upon  such  a  train  is  an  intruder,  and 
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without  lawful  right  to  be  there;  but  this 
presumption  may  be  rebutted  by  showing 
that,  though  the  rules  forbid  the  transporta- 
tion of  passengers  on  such  trains,  vet,  with 
the  knowledge  of  the  company,  and  without 
objection  on  its  part,  persons  are  habitually 
permited  to  take  passage  on  them.  That  the 
company,  through  its  proper  officers,  having 
the  right  to  make  these  rules,  may,  through 
the  same  officers,  relax  or  dispense  with  them, 
and  the  public  are  authorized  to  consider 
them  dispensed  with  when  not  practically 
enforced.  The  conductor  cannot  relax  these 
regulations  without  the  consent  of  the  com- 

Sany,  because  he  is  the  agent  whose  special 
uty  it  is  to  see  that  they  are  enforced,  and 
any  relaxation  of  the  rule  on  his  part 
would  be  a  disobedience  of  the  orders  of  his 
superiors.  The  case  of  Oalf,  O.  d  8.  F,  R. 
Co.  V.  Campbeil,  76  Tex.  174,  was  one  in 
which  the  plaintiff  sued  for  personal  injuries 
suffered  when  upon  a  freight  train,  and  there 
was  evidence  that  he  was  refused  passage  by 
the  conductor  who  told  him  he  had  no  au- 
thority to  carry  passengers  and  could  not; 
but  that  subsequently  plaintiff  was  given 
permission  to  board  the  train  by  a  man  who 
stood  on  the  platform  and  had  a  lantern  in 
his  hand,  and  in  reply  to  the  question,  if  he 
had  charge  of  the  train,  answered  affirma- 
tively. It  was  held  that  plaintiff's  presence 
on  the  train  was  not  with  the  company's  con- 
sent, and  that  he  contributed  to  his  injury, 
and  among  the  charges  held  to  have  been  im- 
properly refused  was  one  embodying  what  is 
set  out  above  in  the  last  three  sentences  re- 
lating to  the  Prince  Case. 

In  Robertwn  v.  Jfew  York  d  E,  R.  Co., 
22  Barb.  91,  a  railroad  company  by  its 
printed  rules  and  regulations  prohibited 
its  engineers  from  allowing  any  one,  not  in 
its  employ,  to  ride  on  l£e  engines.     The 

Elaintiff  applied  to  the  engineer  to  ride  upon 
is  engine,  and  was  informed  that  it  was 
against  the  rules  of  the  company  to  permit 
it,  but  finally  consented,  ana  plaintiff  rode 
there,  without  the  knowledge  of  the  con- 
ductor, and  without  paying  fare ;  and  it  was 
held  that  the  consent  of  uie  engineer  con- 
ferred no  legal  right,  and  that  the  plaintiff, 
as  he  was  not  lawfully  on  the  engine,  was 
a  wrong-doer,  and  that  he  could  not  recover 
damages  for  injuries  incurred,  through  the 
negligence  or  want  of  skill  of  the  defendant, 
while  he  was  riding  there ;  and  further,  tliat 
the  onus  was  upon  the  plaintiff  to  show  that 
the  enirineer  had  authority  to  permit  him  to 
ride  on  the  engine,  the  presumption  being 
that  he  had  no  right  to  be  there,  whether  he 
paid  fare  or  not.  In  the  opinion  it  is  said : 
"The  plaintiff,  without  information  on  the 
subject  from  any  of  the  defendants'  agents  or 
servants,  had  no  right  to  persume  that  the 
engineer  had  authority  from  the  defendants 
to  permit  him  to  ride  upon  the  engine,  es- 
pecially as  he  paid  no  fare.  The  presump- 
tion was  against  his  right  to  be  upon  the 
engine,  whether  he  paid  fare  or  rode  free. 
The  engine  is  not  the  place  where  even 
that  class  of  passengers  who  pay  no  fare  us- 
ually ride." 

EaUm  V.  Delaware,  L.  d  W.  R,  do,,  67  N. 
Y.  882,  15  Am.  Rep.  618,  is  a  case  in  which 
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it  is  held  that  where  a  railroad  company 
makes,  as  it  has  the  right  to  do,  a  complete 
separation  of  freight  and  passenger  business, 
a  freight  conductor  has  such  eeneral  author- 
ity only  as  is  incidental  to  the  business  of 
moving  freight,  and  no  power  as  to  the 
( raiisportation  of  passengers;  and  notice  of 
iiii<^  limited  authority  will  be  implied  from 
the  nature  and  apparent  division  of  the  busi- 
ness. It  was  further  decided  that  the  pre- 
sumption is,  that  a  stranger  riding  on  a 
freight  train  is  not  legally  a  passenger,  and 
is  not  lawfully  upon  the  train,  and  no  lia- 
bility for  negligence  can  be  imposed  upion 
the  company  as  to  him,  unless  the  special 
circumstances  of  the  case  rebut  this  presump- 
tion. The  plaintiff  was  invited  by  the  con- 
ductor of  a  coal  train  on  defendant's  road,  to 
ride  In  the  ''caboose,"  with  a  promise  to  get 
him  employment  as  a  brakeman.  No  passen- 
ger car  was  attached  to  it,  but,  in  addition  to 
the  coal  cars,  only  the  "caboose,"  for  car- 
riage of  train  implements  and  the  accommo- 
dation of  the  train  employes.  Through  the 
negligence  of  the  defendant's  employes  the 
train  w^  run  into  by  another,  and  plaintiff 
while  riding  in  the  caboose,  was  injured. 
By  a  regulation  of  the  defendant,  printed 
for  the  use  of  the  employes,  passengers  were 
forbidden  to  ride  on  coal  trains,  but  of  this 
plaintiff  had  no  actual  notice.  It  did  not 
appear  that  passengers  were  permitted  to 
ride,  even  occasionally,  in  the  caboose. 
Tlie  trial  court  instructed  the  jury  that  if 
the  plaintiff  was  upon  the  train  with  the 
assent  of  the  conductor,  and  without  being 
informed  of  the  regulation,  the  defendant 
was  liable ;  but  the  conclusion  of  the  court 
of  appeals  was  that  this  was  error;  that 
there  was  nothing  in  the  attendant  circum- 
stances indicating  any  apparent  authority  in 
the  conductor  to  create  between  the  parties 
the  relation  Of  passenger  and  carrier,  or  to 
make  an  arrangement  for  plaintijGf 's  employ- 
ment as  a  brakeman,  and  that  the  facts  did 
not  establish  that  the  plaintiff  was  lawfully 
on  the  train. 

The  same  rule  as  to  the  presumption  that 
persons  riding  upon  trains  which  are  pal- 
pably not  designed  for  the  carriage  of  pas- 
sengers is  announced  in  Wdterhury  v.  Nsw 
York  Oeva,  A  H,  B.  B,  Co,,  cited  below. 

Pennsylvania  B.  Co,  v.  Langdon,  92  Pa. 
21,  87  Am.  Rep.  651,  presents  a  case  in  which 
one  Langdon  died  from  injuries  received  in  a 
•collision  of  trains,  such  collision  resulting 
from  a  misunderstanding  of  orders  by  tiiie  con- 
ductor of  the  train  on  which  Langdon  was. 
On  boarding  the  train  he  went  immediately 
to  the  baggage  car,  and  was  engaged  in  con- 
versation with  the  baggage  master  when  the 
collision  occurred,  uie  train  having  pro- 
•ceeded  but  a  short  distance  in  a  brief  period 
of  time.  He  was  in  the  employ  of  the  de- 
fendant company  as  a  night  inspector  of  loco- 
motives at  the  outer  Pittsburgh  depot  of  the 
Penns3'^lvania  Railroad,  and  was  not  at  work 
on  the  branch  road,  tiie  Western  Pennsyl- 
vania Railroad,  operated  by  defendant  com- 
pany, on  which  branch  road  he  was  killed. 
He  was  riding  on  a  commutation  ticket,  such 
-as  were  ordinarily  sold  to  passengers,  and  is 
accorded  the  position  of  a  passenger,  in  the 
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opinion.  He  lived  on  the  line  of  the  West- 
em  Pennsylvania  Railroad,  and  was  in  the 
habit  of  riding  to  and  from  his  home  daily 
on  that  road.  When  injured,  he  was  in  the 
baggage  car  contrary  to  a  printed  notice 
posted  in  it  forbidding  any  passenger  from 
riding  therein.  It  appeared  that  no  harm 
would  have  occurred  to  the  deceased  had  he 
gone  into  any  other  car  on  the  train.  The  de- 
fense relied  on  was  that  he  was  in  the  baggage 
car  in  violation  of  the  rule  of  the  company, 
and  with  positive  knowledge,  as  a  railroad 
employe,  that  he  had  gone  Into  a  forbidden 
place,  and  was  there  at  his  own  peril,  and 
that  by  this  unlawful  act,  he  had  been  the 
occasion  of  his  death,  and  was  guilty  of 
contributory  negligence.  Plaintiff  intro- 
duced evidence  tending  to  show  that  Langdon 
was  in  the  car  with  the  implied  assent  of  the 
conductor  of  the  train,  but  not  with  express 
consent  or  permission  to  ride  there.  It  was 
held  that  a  passenger  who  voluntarily  leaves 
his  proper  place  in  the  passenger  car  of  a 
railroad  train,  and  rides  in  the  baggage  car 
or  other  place  of  danger,  in  violation  of  a 
known  rule  of  the  company,  and  is  injured 
in  consequence  of  such  violation,  cannot  re- 
cover damages  for  the  injury,  though  the  ac- 
cident by  which  it  was  occasioned  was  the 
result  of  the  negligence  of  the  company,  and 
that  a  railroad  conductor  cannot,  in  violation 
of  a  known  rule  of  his  company,  license  a 
passenger  to  occupy  a  place  of  danger, — e, 
g,f  the  naggage  car — and  by  such  license  ren- 
der the  company  responsible  for  injury  in- 
curred by  the  passenger  in  consequence  of  his 
violation  of  the  rule ;  and  that  a  conductor 
cannot  waive  a  rule  which,  by  its  very  terms, 
he  is  commanded  to  enforce ;  that  he  may 
neglect  to  enforce  it,  and  if  it  is  a  mere 
police  regulation,  such  neglect  may  amount 
to  a  waiver  of  it  as  between  the  passenger 
and  the  company,  but  not  so  when  the  rule 
is  for  the  protection  of  human  life,  as  is  one 
prohibiting  passengers  from  riding  in  places 
of  increased  danger. 

In  the  opinion  m  the  last  case  the  Pennsyl- 
vania court  draws  a  distinction  between  the 
violation  of  a  rule  whose  object  is  the  safety 
of  passengers,  and  those  which  are  merely 
for  the  comfort  of  passengers,  or  for  the  con- 
venience of  the  railroad  company,  observing 
that  where  the  rule  is  for  the  convenience  oi 
the  company,  the  company  will  be  liable  un- 
less the  violation  of  the  rule  caused  the  ac- 
cident, whereas  in  the  other  case  it  is  suffi- 
cient to  relieve  the  company  that  the  injury 
was  received  in  consequence  of  the  violation 
of  the  rule;  and  this,  notwithstanding  the 
fact  that  the  negligence  of  the  company's 
servants  was  the  cause  of  the  accident.  The 
opinion  also  states  the  distinction,  and  the 
want  of  anv  inconsistency,  between  Langdon' s 
Case  and  that  of  0*DonneU  v.  Allegheny  V.  B. 
Oo.,  69  Pa.  239,  the  conclusion  in  which 
case,  it  is  said,  was,  on  account  of  its  facts, 
mainly  upon  t^e  ground  that  the  plaintiff 
and  his  associates  had  been  riding  in  the 
baggage  car  daily  for  two  months  under  cir- 
cumstances which  would  justify  the  jury  in 
finding  that  their  doing  so  was  an  arrange- 
ment for  the  benefit  of  the  company,  rather 
than  as  ordinary  passengers ;  while,  on  the 
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other  hand,  Langdon  "was  riding  in  the 
bagg&ge  car  for  his  own  convenience  and  to 
have  a  chat  with  the  bag^ge  master,  with 
whom  he  appeared  to  have  been  intimate." 
The  court  also  distinguishes  the  case  of  Lciek' 
awanna  dt  B.  B,  (^.  v.  Ohensmth,  62  Pa. 
882,  91  Am.  Dec.  168,  as  one  where  the  rale 
violated  had  no  relation  to  the  safety  of  the 
pluintijff  as  a  passenger,  the  fact  being  that 
the  plaintiff  induced  some  of  the  company's 
employes,  in  the  absence  of  the  superintend- 
ent, to  attach  his  freight  car  to  a  passenger 
train,  in  violation  of  a  rule  ot  the  company, 
he  agreeing  to  run  all  risks  and  to  attend  to 
the  brakes  on  his  freight  car;  and  that  of 
Creed  v.  Penruylvania  J?.  CS^.,  86  Pa.  189,  27 
Am.  Rep.  698,  where  the  plaintiff  was  riding 
in  a  caboose  car,  in  violation  of  the  rules  of 
the  company,  on  a  mixed  .passenger  and 
freight  train,  but  it  did  not  appear  that  the 
rule  was  one  intended  for  the  safety  of  the 
passenger,  and  was  not  claimed  that  the  car 
was  a  place  of  danger. 

In  Virginia  MidSind  R.  Oo,  ▼.  Boaeh^  88 
Ya.  875,  the  plaintiff.  Roach,  knew,  or  from 
the  fact  that  he  had  been  for  months,  until 
recently,  an  employ^  of  the  defendant  com- 

gany,  should  have  known,  that  its  rules  for- 
id  any  one  except  the  engineer  and  firenuw 
to  ride  on  its  engines,  yet,  upon  the  invita- 
tion of  the  engineer  or  conductor,  he  got  on 
the  engine,  and  while  riding  there  the  train 
was  negligently  thrown  off  the  track  and  he 
was  injured ;  and  the  decision  was  that  he 
could  not  recover.  See  also  Waterbury  v. 
New  Tork  CtrU.  A  H.  R,  R,  Co.  21  Blatchf . 
814. 

The  doctrine  of  these  authorities  as  to  the 
absence  of  power  in  a  conductor  to  waive 
rules  intended  for  the  safety  of  passengers  is 
in  effect  approved  in  Beach  on  Contributory 
Neffliffence,  2d  ed.  g§  161-154,  and  Patter- 
son s  Railway  Accident  Law,  288-290. 

There  are,  however,  other  authorities  which 
need  to  be  noticed :  Hutchinson,  Carriers, 
§  654,  and  Jacobus  v.  8t.  Pavl  <k  C,  R.  Co.  20 
Slinn.  125,  18  Am.  Rep.  860,  and  Dunn  v. 
Grand  Trunk  R,  Co.  of  Canada,  58  Md.  187,  4 
Am.  Rep.  267.  The  commentator  named 
says :  *'£)ven  where  the  riding  in  such  car  is 
against  the  rules  of  the  company,  of  which 
the  passenger  is  informed,  If  he  is  in  it  with 
the  knowledge  of  the  conductor  and  without 
any  attempt  on  bis  part  to  enforce  the  rule  by 
removing  the  passenger,  his  presence  there 
would  not  be  such  negligence  as  would  ex- 
onerate the  company  from  the  consequence  of 
its  negligence  or  want  of  care.**  The  doc- 
trine of  tioe  stated  Minnesota  case,  which  he 
cites,  seems  to  sustain  his  assertion,  but  the 
same  cannot  be  said  of  such  of  the  other  cases 
cited  by  him  as  are  within  our  reach : 
Washburn  v.  NashvOU  <k  C.  R.  Go.  8  Head, 
638,  75  Am.  Dec.  784 ;  Philadelphia  4b  R.  R. 
Co.  V.  Derby,  56  U.  8.  14  How.  468,  14  L. 
ed.  502, — for  in  neither  of  these  was  there 
any  question  of  the  effect  of  a  rule  like  that 
in  question,  and,  according  to  what  is  said  in 
Penn^lvania  R.  Go.  v.  Langdon,  92  Pa.  82,  87 
Am.  Rep.  861,  the  same  observation  is  true  of 
Carroll  v.  New  Tork  4b  N.  H.  R.  Co.  1  Duer. 
571,  a  case  not  at  hand,  as  it  is  of  Baltimore 
4b  0.  ^.  Co.y,  State,  72  Md.  86,  6  L.  R.  A. 
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706.    Of  the  Minnesota  case  it  may  be  ob- 
served that  in  McVeety  v.  St.  Paul,  M,  4b  M. 
R.  Co.,  45  Minn.  268,  11  L.  R.  A.  174,  where 
it  was  held  that  if  a  person  knowingly  in- 
duces the  conductor  of  a  railroad  train  to 
violate  a  rule  of  his  company,  and  carry  him 
without  charge,  he  is  guilty  of  a  fraud  on 
the  company  and  cannot  claim  the  rights  of 
a  passencrer,  it  is  said,  citing  the  second  and 
third  cases  supra,  from  Texas,  and  other  au- 
thorities, that  the  same  result  follows  if  he 
rides  upon  a  part  of  the  train  from  which 
passengers  are  excluded,  knowing  that  hi» 
act  is  against  the   rules  of  the  carrier,  and 
in  permitting  it  the  conductor  is  disobedient. 
The  case  of  Dunn  v.    O-rand  Trunk  R.  Co.^ 
supra,  is  one  in  which  there  was  evidence 
tending  to  show  that  the  plaintiff  entered 
the  saloon  car  attached  to  defendant's  freight 
train ;  that  the  conductor  saw  him  when  the 
train  started,  and  they  conversed  toeethcr; 
that  he  paid  the  conductor  the  usual   fare ; 
that  the  saloon  car  was  thrown  from  the  track 
and  plaintiff  injured  ;  and  was  also  testimony 
tending  to  show  that  the  conductor  notified 
the  plaintiff  when  the  train  started  that  he 
had  no  right  to  carry  passengers,  but  thia 
was  denied  by  the   plaintiff.     There  were 
rules  against  passengers  traveling  on  freight 
trains.    The  verdict  was  for  i)1aintiff,  ana  it 
was  affirmed.    Of  this  case  it  is  properly  said 
by  the  New  Tork  Court  of  Appeals,  in  Eaton 
V.  Delaware,  L.  4b  W.  R.  Go. ,  supra,  that  it, 
in   its   precise  facts,  is  not  opposed  to  the 
conclusions  of  ihe  New  York  court  in  the 
case  mentioned.    That  the  Maine  case  waa 
distinguishable  from  the  other  by  payment 
of  fare  and  the  attachment  of  a  ** saloon  car ,'' 
that  it  was  not  stated  precisely  that  '^he  sa- 
loon car  was ;  that  it  might  be  assumed  to  be 
one  fitted  up  for  the  accommodation  of  pas- 
sengers, ana  the  company  might  thus  be  is- 
sumed  to  have  assented  to  a  relaxation  uf  ita 
rules,  and  that  the  principle  acted  on   was 
not  be  extended  beyond   its  precise  facts. 
The  Pennsylvania  court  remarks   correctly 
of  the  same  cause  in  iMngdon's  Case,  supra: 
''There  was  no  point  that  it  was  a  place  of 
danger,"  adding  "nor  that  the  rule  was  in- 
tended for  the  safety  of  passengers.**    We 
will  not  go  into  any  more  critical  examina- 
tion of  the  Maine  case,  nor  determine  whether 
or  not  it  should  be  regarded  as  having  been 
treated,  in  the  opinion  of  that  court,  as  a. 
case  in  which  the  passenger  had  no  knowl- 
edge or  notice  of  the  rule.    We  will  remark 
that  in  discussing  the  duty  of  passengers  to- 
comply  with  reasonable  rules,  and  the  effect 
of  employes'  waiver  of  such  rules,  it  is  ob- 
served by  Mr.  Beach,  in  the  second  edition 
of  his  work  on  Contributory  Negligence,  sec- 
tion 154,  citing  numerous  authorities,  that 
with  respect  to  the  carriage  of  passengers  on 
freight  trains  the  rule  is  somewhat  modified 
to  the  effect  that  whenever  the  company  re- 
ceives passengers  upon  its  trains  and'  col- 
lects fare  from  them,  although  it  is  done  in 
violation  of  a  rule  of  the  company,  it  is  law- 
ful for  the  passenger  to  ride,  and  if,  while 
so  riding,  he  suffers  an  injury  due  to  the 
company  s  negligaice,  he  may  have  his  ac- 
tion ;  the  relation  of  carrier  and  passenffer 
being   created,   notwithstanding    the    rule. 
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when  the  passenger  Is  reoeiyed  on  the  freight 
train  and  alloweid  to  pay  his  fare.  An  ad- 
mission of  the  entire  correctness  of  this  prop- 
osition is,  howeyer,  not  inconsistent  with 
our  conclusions  in  the  case  before  us, 
<x>n8idering  its  facts. 

The  law  requires  of  railroad  companies  the 
«zercise  of  the  highest  degree  of  care  for  the 
safety  of  passengers  trayeling  upon  their 
trains.  This  care  is  not  due  only  to  the  in- 
4]iyidual  as  such,  but  it  is  also  a  i)ublic  duty 
for  the  protection  of  the  state's  citizens.  It 
would  be  a  strikingly  odd  system  of  Juris- 
prudence which,  while  exacting  of  the  oper- 
ators of  this  yeiy  dangerous  yet  highly  use- 
ful, means  of  transportation,  the  duty  of 
extreme  care  towards  those  whom  they  under- 
take to  carry,  yet  would  refuse  to  permit 
«uch  transportation  companies  to  require  of 
passengers  that  they,  while  being  trans- 
ported, shall  confine  themsel yes  to  the  places 
provided  for  them  as  most  conducive  to  their 
safety,  and  abstain  from  riding  in  parts  of  a 
train  of  greater  danger,  and  set  apart  for 
other  purposes.  Such  a  system  of  law  would 
present  the  hurtful  incongruity  of  demanding 
a  result  indispensable  to  the  safety  of  the 
traveling  public,  while,  in  the  same  breath, 
inhibiting  an  essential  of  such  result.  The 
preservation  of  the  life  and  limb  of  the  pas- 
senger require  that  he  shall  conduct  himself 
consistently  with,  and  not  in  antagonism  to, 
the  maintenance  of  liis  safety,  and  this  duty 
involves  that  of  observing  all  rules  of  the 
Till  I  road  company  which  may  be  reasonably 
necessary  to  his  protection  from  harm.  A 
rule  which  requires  that  passengers  shall  re- 
main in  the  cars  set  apart  for  them,  and  shall 
not  ride  in  a  baggage  or  an  express  car,  or 
other  place  of  increased  danger,  is  unques- 
tionably reasonable,  and  is  within  the  power 
of  a  railroad  conapany.  See  also  Toledo^  W, 
4t  W,  R.  Co.  v.  Brooh,  81  111.  245,  250. 

In  view  of  the  law  as  it  is  shown  above  to 
be,  there  was  error  in  the  following  charge 
given  to  the  jury : 

"If  you  believe  from  the  evidence  that  thfl 
conductor  in  charge  of  the  defendant's  train 
at  the  time  of  the  accident  knew  that  the 
plaintiff  was  traveling  on  the  train  the  dny 
the  accident  occun-cd,  and  before  tiic  nC- 
cident  occurred,  and  that  the  conductor  knew 
that  the  plaintiff  was  in  the  express  car  and 
did  not  forbid  his  beine  there,  then  the  court 
charges  you  that  the  plaintiff's  being  there 
at  the  time  of  the  collision  would  not  be  con- 
tributory negligence  on  the  part  of  the  plain- 
tiff." 

"If  it  is  contrary  to  the  rules  of  the  defend- 
ant company  for  passengers  on  its  passenger 
trains  to  ride  in  the  express  car  on  such 
trains,  and  if  the  conductor  of  such  train 
knew  tiiat  that  was  the  company's  rule,  and 
that  to  ride  in  such  express  car  was  accom- 
panied by  greater  danger  than  uther  portions 
of  such  train,  then  it  becomes  the  duty  of 
such  conductor  to  look  out  for  and  prevent 
the  riding  of  passengers  in  such  express 
cars,  if  he  has  knowledfire  thereof:  and  if  he 
Is  cognizant  thereof  and  permits  passengers 
to  thus  ride  in  such  express  cars  without 
taking  any  steps  to  prevent  them,  then  the 
defendant  company  through  such  conductor 
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or  its  agent  is  guilty  of  negligence  in  not 
taking  the  necessary  steps  to  prevent  its 
passengers  from  riding  in  such  dangerous 

Sortions  of  its  train  and  is  liable  for  any 
amages  that  may  result  to  such  passenger 
from  a  collision  of  such  train  with  another 
of  its  trains  while  such  passenger  is  thus 
riding." 

Of  the  first  of  these  instructions  it  is  sufl^- 
cient  to  say,  as  can  safely  be  said,  that  its 
effect  is  to  reject  and  entirely  ignore  the 
company's  rule  and  the  plaintiff's  yiolation 
of  it  as  constituting  any  defense  to  his  ac* 
tion.  The  second  charge  makes  the  obliga- 
tion upon  passengers  and  the  protection  to  a 
company,  of  a  rule  of  this  kind,  even  when 
it  is  known  to  the  passengers;  dependent 
upon  the  fidelity  of  the  conductor  where  he 
knows  that  it  is  being  violated ;  and  under 
such  instruction  the  rule  can  be  of  no  pro- 
tection to  the  company  unless,  to  say  the 
very  least,  there  is  some  effort  on  the  part  of 
the  conductor  to  enforce  it.  In  this  view 
we  do  not  concur.  Odr  judgment,  on  the 
contrary,  is  that  the  public  welfare  and  sound 
reasoning  dictate  that  it  should  be  held  con- 
tributory negligence  for  a  passenger  to  vio- 
late a  known  rule  of  this  character,  even 
with  the  permission,  connivance,  or  knowl* 
edge  of  the  conductor,  or  without  his  pro- 
testation, where  that  ofiicer  is  cognizant  of 
both  the  rule  and  its  infraction,  if  by  the 
violation  of  such  rule  the  passenger  brings 
upon  himself  injury  from  which  he  would 
have  escaped,  notwithstanding  that  the  neg- 
ligence of  the  company  produced  the  ac- 
cident, had  he  remainea  m  the  passenger 
car  set  apart  and  offering  space  for  his  ac- 
commodation. Whether  there  may  l)e  an 
exception  to  this  view  in  cases  of  persons  of 
tender  years,  or  other  disqualifying  charac- 
teristics, is  not  for  us  to  say;  the  point  is 
not  l)efore  us;  the  plaintiff  was  at  the  time 
of  the  accident  not  only  twenty  years  of  age, 
but  also  had  been  an  express  messenger  on 
the  defendant  company's  road  long  enough  to 
render  him  familiar  with  the  increased 
danger  of  riding  in  an  express  car  next  to 
the  engine,  oyer  tliat  incident  to  traveling 
in  a  passenger  coach  in  the  rear  part  of  the 
traiin. 

Of  course  as  between  the  company  and  the 
conductor,  it  is  the  duty  of  the  latter,  as  it 
is  of  any  other  agent,  to  enforce  the  rules 
of  the  company ;  but  when  a  passenger  vol- 
untarily violates  a  reasonable  rule,  like  that 
under  consideration,  which  is  for  his  preser- 
vation from  harm,  and  brings  upon  himself 
injury  which  he  would  not  otherwise  have 
received,  he  not  only  cannot  find  relief  from 
the  consequences  of  his  own  negligence  in 
the  omission  of  the  conductor  to  do  his  whole 
duty,  but  besides  this,  where,  knowing  of 
sucn  a  rule,  he  goes  from  the  passenger  car 
into  a  place  like  that  in  question,  which 
cannot  be  regarded  as  intended  for  passengers, 
but  naturally  suggests  that  it  is  not  for 
them,  the  burden  is  upon  him  to  prove  that 
he  was  justified  in  going  there. 

n.  Though  where  the  passenger  suing 
knew  at  the  time  of  the  accident  that  there 
was  a  rule  of  this  kind  in  force,  he  cannot 
invoke  the  mere  delinquency  of  a  conductor 
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in  enforcing  the  rule,  still  it  cannot  be  de- 
nied that  there  may  be  cases  in  which  the 
conduct  of  the  company  has  been  such  as  to 
amount  to  an  abandonment  of  the  rule,  or  to 
preclude  itself  from  claiming  protection 
under  it. 

In  Houston  4k  T.  Q,  J?.  Qo.  v,  Moore  it  is 
conceded,  as  shown  aboye,  that  it  may  be 
true  that  where  a  railroad  company  habitu- 
ally permits  passengers  to  traycl  on  its 
freight  trains,  notwithstanding  a  regulation 
to  the  contrary,  it  will  incur  the  same  re- 
sponsibility to  suc*h  passengers  as  if  they 
were  on  a  regular  passenger  car.  In  Jones 
V.  Chicago,  St.  R  M.  <Sb  0.  B.  Go,,  43  Minn. 
279,  a  case  in  which  it  was  held  that  the 
presence  of  the  plaintiff  in  the  baggage  part 
of  the  combination  car  was  not,  under  the 
circumstances  of  the  case  or  nature  of  the 
injury,  contributory  to  his  receiying  the  in- 
jury, there  was  evidence  that  passengers 
used  the  baggage  compartment  as  a  smoking 
room,  and  Uie  jury  found  specially  that  the 
rule  forbidding  padsengers  to  be  there  was 
not  in  force;  and  it  was  said  by  the  Min- 
nesota court  that  this  finding,  read  in  con- 
nection with  the  evidence,  must  mean  that 
the  rule  posted  up  was  not  enforced,  but 
was  disregarded  by  the  defendant  and  its 
servants ;  and  that  this  being  so.  it  was  im- 
material that  the  plaintiff  had  or  had  not 
notice  that  such  a  rule  had  been  posted  up. 
There  was  evidence  that  the  rule  had  been 
posted  up  in  the  car,  but  it  did  not  appear 
thai  the  plaintiff  saw  or  Icnew  the  rule.  It 
was  also  previously  observed  that  even 
though  there  was  such  a  rule  posted  up,  if 
it  was  not  enforced,  if  the  defendant,  through 
its  servants  in  char^,  habitually  disregarded 
the  rule  and  permitted  passengers  to  ride  in 
the  baggage  compartment  so  that  the  pas- 
senger might  assume  the  rule  to  have  become 
obsolete,  it  certainly  could  not  treat  the 
passenger  as  a  wrong-doer  from  passing 
through  the  ba^^a^e  compartment  to  reach 
the  passenger  division  of  the  car  on  boarding 
the  same.  The  facts  in  Wdterbury  y.  New 
7<yrk  Gent.  <Sf  ff.  R  R  Co.,  21  Blatchf.  814, 
were  that  there  was  no  express  contract 
creating  the  relation  of  passenger  and  carrier 
between  plaintiff  and  defendant,  but  on  va- 
rious prior  occasions  the  plaintiff  and  other 
drovers,  whose  cattle  were  being  transported 
between  designated  points,  had  been  per- 
mitted by  the  employes  of  the  railroad  com- 
pany to  accompany  their  cattle  by  the  same 
train,  sometimes  riding  on  the  cars  of  the 
cattle  train,  and  sometimes  on  the  engine. 
At  times  the  trains  were  delayed  between 
these  points  and  the  cattle  required  attention, 
and,  as  no  employ^  of  the  defendant  was 
assigned  to  looking  after  the  cattle,  it  seemed 
to  iS  assumed  between  the  employes  of  the 
defendant  and  the  drovers  that  the  latter 
should  look  after  their  own  cattle.  Upon 
the  occasion  of  the  accident,  the  plaintiff 
and  another  drover  got  upon  the  engine, 
there  being  only  box  cars  on  the  train,  and 
the  engineer  inquired  of  them  if  they  bad 
cattle  on  the  train,  and  being  informed  that 
such  was  the  fact,  he  made  no  objection  to 
tlieir  riding  on  the  engine.  The  engine  ran 
off  the  tro ck  in  consequence  of  a  misplaced 
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switch  and  plaintiif  was  injured.  A  rule 
of  the  company  forbade  its  employes  from 
permitting  any  person  to  ride  on  the  engine. 
The  conclusion  of  the  court  in  this  cuse  was 
that  the  plaintiff  was  not  entitled  to  be  car- 
ried as  a  passenger  as  an  implied  conditioD 
of  the  contract  to  carry  the  cattle,  but  the 
most  that  could  be  claimed  was  that  he  was 
riding  on  the  engine  permissively.  That 
the  real  question  in  the  case  was  whether  he 
was  being  carried  on  the  engine  with  the 
consent  of  the  defendant,  or  only  by  the  unau- 
thorized permission  or  invitation  of  the  de- 
fendant's employ^.  That  i  t  should  have  been 
left  to  the  jury  to  determine,  as  a  (question  of 
fact,  whether  the  defendant  had  by  its  conduct 
held  out  its  employes  to  the  plaintiff  as 
authorized,  under  the  circumstances,  to  con- 
sent to  his  being  carried  on  the  train  with 
his  cattle.  That,  in  this  case  where  the 
company  may  have  derived  some  benefit  from 
the  presence  of  drovers  upon  its  cattle  trains, 
and  may  have  allowed  its  employes  in  charge 
of  such  trains  to  invite  or  permit  drovers  to 
accompany  their  cattle,  the  presumption 
against  a  license  to  the  person  thus  carried 
may  be  overthrown ;  and  it  should  have  been 
left  to  the  jury  to  determine,  as  a  question 
of  fact,  whether,  notwithstanding  its  rules 
for  the  government  of  its  employes,  the  de- 
fendant had  not  held  them  out  as  bavin? 
authority  to  consent  to  his  being  carried ;  and 
that  if  it  should  appear  that  its  employ^ 
had  been  accustomed  to  allow  drovers  to  ac- 
company their  cattle  on  the  cattle  trains  so 
generally  and  constantly  that  the  oflScers  of 
the  company  must  have  known  it,  the  con- 
sent of  the  company  might  be  predicated 
upon  acquiescence  and  ratification. 

In  the  case  before  us  the  evidence  as  to  the 
enforcement  of  the  rule  was  as  follows: 
Hirst  said  the  express  car  is  not  the  place 
where  passengers  usually  ride.  ...  It 
is  not  a  place  where  passengers  usually  ride, 
but  it  is  a  common  occurrence  for  passengers 
to  go  into  the  express  car  to  ride  and  talk 
with  the  a^ent.  .  .  .  Yes,  I  knew  the 
company  claimed  to  have  a  rule  that  passen- 
gers should  not  ride  anywhere  but  in  the 
passenger  cars,  but  it  was  never  carried  out ; 
it  was  a  frequent  and  common  occurrence 
for  friends  of  the  express  messenger  to  come 
into  the  express  car  and  sit  there  and  talk 
with  the  messenger,  and  passengers  fre- 
quently went  into  the  express  car  and  sat 
around  on  the  baggage  and  boxes  in  there, 
and  smoked,  and  it  was  never  objected  to  by 
the  conductor.  And  the  conductor  Gamble 
testified :  **  It  was  against  the  rules  of  the 
company  for  passengers  to  ride  in  the  express 
car,  and  Hirst  knew  it.  .  .  .  Passengers 
frequently  sit  in  the  express  car,  and  talk 
and  smoke. " 

If  the  trial  judge  had,  upon  the  basis  of 
this  testimony,  submitted  to  the  jury  the 
question :  whether  or  not  the  defendant 
company  had  by  its  conduct  held  out  to  the 
plaintiff  its  employes  in  control  of  the  train 
as  authorized,  notwithstanding  its  rule,  te 
consent  to  his  riding  in  the  express  car;  or 
whether  its  employes  had  been  accustomed 
to  allow  passengers  to  ride  in  the  express 
car  so  generally  and  constantly  that  the  offl- 
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cen  of  the  company  must  have  known  it,  I 
and  have  acquiesced  in  the  violation;  or  the 
question  of  there  havinff  been  such  continu6d 
and  habitual  disregara  of  the  rule  by  the 
employ^  as  must  have  reasonably  produced 
the  belief  that  the  company  had  practically 
abandoned  its  rule,  there  would  still  be  a 
question  as  to  the  testimony  being  sufficient 
to  sustain  a  finding  against  the  company  on 
such  theory  or  theories.  Certainly  where,  as 
here,  a  passenger  knows  of  the  existence  of 
such  a  rule,  he  cannot  rely  upon  any  mere 
delinquency  of  the  conductor  or  other  agent 
charged  with  its  enforcement;  but,  on  the 
contrary,  there  must  be  something  which 
establishes  the  concurrence  of  the  company 
in  the  disregard  of  the  regulation.  There 
has,  however,  not  been  even  a  submission  to 
the  jury  of  any  such  question,  but  the  judge 
gave  the  case  to  the  jury  upon  the  theory 
Sbat  the  virtue  of  the  rule  was  dependent 
solely  upon  the  fidelity  of  the  conductor; 
and  in  this,  as  shown  al)ove,  there  was  error. 

in.  In  what  is  said  above  we  have  not  lost 
sight  of  the  fact  that  when  the  defendant 
has  inflicted  the  injury  intentionally,  or 
when  he  has  done  so  unintentionally,  yet  his 
conduct,  though  still  within  the  domain  of 
negligence,  has  been  wanton  or  reckless  of 
its  injurious  consequences,  or,  in  other 
words,  he  has  been  guilty  of  what  is  now 
called,  it  may  be  inaptly,  ''willful  negli- 
gence," the  contributory  negligence  of  the 
plaintiff  is  not  a  defense.  Beach,  Contrib. 
Keg.  2d  ed.  §§  61-64 ;  Cooley,  Torts,  2d  ed. 
810 ;  Palmer  v.  Chicago,  Bt.  L,  db  P,  R.  Co, 
112  Ind.  250,  11  West.  Rep.  676 ;  Branrien 
V.  KokomOy  G,  d  J.  Oravei  Rood  Go.  115 
Ind.  115,  14  West.  Rep.  887 ;  Banks  v.  ffigh- 
land  St.  R,  Co,  186  Mass.  485 ;  Ihnahae  v. 
Wabash,  8t.  L,  APR  O?.  88  Mo.  548,  58 
Am.  Rep.  594 ;  Oothard  ▼.  Alabama  O.  8,  R. 
Co.  67  Ala.  114 ;  Peoria  <Sb  R.  J.  R.  Co.  v. 
Lane,  88  111.  448.  Though  such  wanton  or 
reckless  conduct  has  sometimes  been  spoken 
of  as  ''gross  negligence,''  the  term  does  not 
define  it,  nor  is  gross  negligence  confined  to 
only  such  an  extreme  degree  of  negligence, 
(Beach,  Contrib.  Neg.  gg  61,  62 ;  Milwaukee 
A  St.  P.  R.  Co.  v.  Arms,  91  U.  8.  489,  28 
L.  ed.  874;  Chattanooga,  R.  db  C.  R.  Co.  v. 
LiddeU.  85  €ki.  482, )  and  we  are  entirely  sat- 
isfied that  the  term  ''gross  negligence'^  was 
not  used  by  the  circuit  judge  in  his  charge 
in  any  such  extreme  sense,  for  had  it  been 
be  would  not  have  recognized  contributory 
negligence  as  a  defense,  as  he  has  done  in 
charges  not  necessary  to  be  set  out  here.  Not 
only  was  the  case  not  submitted  to  the  jury 
for  consideration  by  it  in  this  light,  but  the 
facts  are  not  such  as  would  authorize  an  ap- 
pellate court  to  say,  as  a  matter  of  law,  that 
it  was  one  in  which  the  defense  of  contribu- 
tory negligence  ctenot  have  a  standing 
(BrawMn  v.  Kohomo,  G.  db  J.  Gra/oel  Road 
Co.,  supra;)  and  to  treat  as  harmless  the 
errors  pointed  out  above,  and  affirm  the  judg- 
ment. 

IV.  Exemplary  damages  can  be  allowed 
in  cases  of  negligence,  as  distinguished  from 
tbose  of  intentional  injury,  only  where,  as 
was  said  in  Florida  R.  dt  Nao.  Co.  v.  Web- 
ster, 25  Fla.  894,  419-421,  and  the  authorities 
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there  cited,  the  negligence  is  of  a  gross  and 
flagrant  character  evincing  reckless  aisregard 
of  numan  life,  or  of  the  safety  of  persons 
exposed  to  its  daneerous  effects ;  or  there  is 
that  entire  want  of  care  which  would  raise 
the  presumption  of  a  conscious  indifference 
to  consequences,  or  which  shows  wantonness 
or  recklessness,  or  a  grossly  careless  disre- 
gard of  the  safety  and  welfare  of  the  public, 
or  that  reckless  indifference  to  the  rights  of 
others  which  is  equivalent  to  an  intentional 
violation  of  them.  This  being  the  rule,  and 
the  term  ''^ross  negligence"  not  being  con- 
fined to  this  extreme  degree  of  negligence, 
it  is  not  proper  to  charge  a  jury  simply  that 
gross  neglifi:ence  will  justify  the  imposition 
of  such  damages.  It  leaves  the  jury  to  its 
own  ideas,  whatever  they  may  be,  as  to  what 
want  of  care  constitutes  the  gross  negligence 
authorizing  the  allowance  of  such  damages. 
The  character  of  negligence  should,  instead 
of  using  the  term  '^ gross  negligence, "be  de- 
fined as  indicated  above,  in  order  that  tlie 
jury  may  understand  in  what  cases  such 
damages  may  be  given  or  indicted.  C7Aa<- 
tanooga,  R,  dk  C.  &  Co.  v.  lAddeU,  supra. 

V.  The  testimony  does  not  justif^r  us  in 
concluding  that  Hirst  was  attempting,  as 
claimed  bv  counsel  for  appellant,  to  obtain 
a  ride  without  paving  fare,  and  to  this  end 
was  practicing  a  iraiui  or  imposition  on  the 
conductor  or  the  company,  by  passing  him- 
self off  as  an  express  messenger  returning  to 
his  ''run."  It  is  true  there  is  testimony  that 
up  to  six  weeks  before  the  day  of  the  acci- 
dent he  had  been  an  express  messenger  and 
had  run  on  the  same  train  with  the  conduct- 
or who  was  in  charge  of  the  colliding  pas- 
senger train,  but  there  is  also  testimony  ta 
the  effect  that  he  had  left  this  employment, 
and,  at  the  time  of  the  accident,  was  engaged 
in  other  business  at  Tampa,  and  that  on 
boarding  the  train  he  went  into  the  passenger 
car,  and  that  he  had  funds  sufficient  to  pay 
his  fare.  The  evidence,  moreover,  justified 
the  jury  in  concluding  that  the  conductor 
was  aware  of  all  this.  The  conductor  did 
not  ask  him  for  his  fare,  and  gives  as  a  rea- 
son for  not  doing  so  that  he  thought  Hirst 
was  in  the  employ  of  the  express  company. 
There  was,  however,  nothing  in  the  conduct 
of  Hirst  to  throw  upon  him  any  blame  for 
this  omission  of  the  conductor. 

Under  this  evidence  we  cannot  conclude 
that  Hirst's  presence  or  his  purposes  on  the 
train  were  fraudulent,  or  that  he  at  no  timo 
had  the  legal  status  of  a  passenger  thereon. 
The  actual  payment  of  fare  is  not  indispen- 
sable to  such  status.  Ghio  db  M.  R.  Co.  v. 
MvMing,  80  111.  9,  81  Am.  Dec.  886 ;  Pmn- 
sylvania  R.  Co.  v.  Books,  57  Pa.  889 ;  Cleve- 
land  V.  New  Jersey  8.  B.  O?.  68  N.  Y .  806 ; 
Ihe'^New  WtyrldTv,  King,  57  U.  8.  16  How. 
469,  14  L.  ed.  1019 ;  WUUm  v.  Middlesex  R, 
Co.  107  Mass.  108,  9  Am.  Rep.  11 ;  Philadel- 
phiadkR.  R.  Co.  ▼.  Derby,  55  U.  8.  14  How. 
648,  14  L.  ed.  502 ;  Sherman  t.  Hannibal  d^ 
St.  J.  R.  Co.  72  Mo.  62,  87  Am.  Rep.  428 ; 
Toledo,  W.  dk  W.  R.  Co.  v.  Beggs,  85  111.  80, 
28  Am.  Rep.  618;  Toledo,  W.  db  W.  R.  Co. 
V.  Brooks,  81  111.  245. 

The  case  is  of  course  not  one  which  in- 
volves the  measure  of  the  duty  of  a  railroad 
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company  to  an  ezpieas  messen^^,  or  other 
employe  of  an  express  company,  traveling 
in  an  express  car  and  injured  while  in  the 
dun  performance  of  his  ordinary  functions, 
through  the  negligence  of  the  company  or  its 
agents. 
There  are  other  assignments  of  error,  but 


they  need  not  be  noticed.  What  has  been 
said  above  seems  sufficient  for  future  pro- 
ceedings in  the  cause. 

For  the  reasons  indicated  above,  thejudg^ 
merU  must  be  reversed,  and  it  will  be  so  or- 
dered. 


NEW  YORK  COURT  OF  APPEALS   (2d  Div). 


Wilhelmine  8TERQER,  Appt,, 

n 

J.  Wyckoft  VAN  8ICLEN,  Bapt. 

1*  Permittiiifl^  the  stairway  in  the  rear 
of  a  privmte  reeidenoe  to  become  de- 
cay ed  and  niiaafe  doea  not  conatitnte 
m  nuisance  as  to  the  oooupent  of  an  adjoining 
house  80  as  to  entitle  him  to  damaffes  from  its 
owner  if  he  is  Injured  while  attempting  to  use  it 
for  purposes  of  his  own. 

8.  A  property  owner  owes  no  dnty  to 
one  who  g^oes  upon  his  premises  in 
search  of  a  child  wno  is  aooustomed  to 
play  there,  to  have  stairways  thereon  in  a  safe 
oondltion,  the  ne^ieot  of  whioh  will  render  him 
liable  for  injuries  received  by  such  person  in 
oonseguenoe  of  the  breaking  of  a  step. 

(May8,18B&) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  General  Term  of  the  Supreme  Court, 
Second  Department,  affirming  a  Judgment  of 
a  Circuit  Court  for  Kings  County  in  favor  of 
defendant  in  an  action  brought  to  recover  dam- 
ages for  personal  injuries  received  by  plaintiff 
in  cons^uence  of  the  breaking  of  a  step  in  a 
stairway  on  defendant's  premises.    Affirmed. 

Statement  by  Parker,  J,: 

By  this  action  the  plaintiff  seeks  to  recover 
damages  for  injuries  sustained  under  the  fol- 
lowing circumstances:  On  the  afternoon  of 
June  20,  1886,  while  descending  the  steps  lead- 
ing from  the  ground  to  the  rear  stoop  of  prem- 
ises known  as  "No.  68  Schenck  Avenue/' 
Brooklyn,  a  step  broke,  causing  her  to  fall 
and  resuUing  in  injury.  The  premises  were 
owned* by  the  defendant,  but  occupied  by  one 
Leopold,  a  tenant,  who  entered  into  possession 
about  the  1st  of  March,  1884.  The  plaintiff 
occupied  the  house  next  adjoining,  and  between 
four  and  five  feet  from  the  one  in  which  Leo- 
pold resided.  The  premises  were  separated  in 
the  rear  by  a  fence  through  which  an  opening 
bad  been  made  by  knocaing  off  some  of  the 
boards.  It  appes^  that  the  defendant  knew 
of  ihe  condition  of  the  steps  and  agreed  to  re- 
pair them,  and  be  offered  evidence  tending  to 
show  that  he  made  an  agreement  with  the  ten- 
ant by  which  he  was  to  make  the  repairs  for 
a  fixed  sum,  which  was  deducted  from  the 
rent.    This  testimony  was  to  some  extent  con- 


troverted; and,  plaintiff's  counsel  having  asked 
to  go  to  the  jury  before  the  court  dismi^ed  the 
complaint,  the  refusal  of  such  request  is  as- 
signed for  error  on  this  review.  But  appel- 
lant's  contention  cannot  avail  if,  adopting  the 
view  of  the  evidence  most  favorable  to  her,  a 
dismissal  of  the  complaint  was  required. 


Mr.  Jamea  D.  Bell,  with  Mr.  Roswell 
H«  Carpenter,  for  appellant: 

If  the  premises  were  in  an  unsafe  and  inse- 
cure condition  to  defendant's  knowledge  when 
he  rented  them  he  is  liable  in  this  action  al- 
though be  wss  not  in  actual  possession  at  the 
time  the  injury  happened. 

Hungerford  v.  Ant,  28  N.  Y.  S.  R.  191.  af- 
firmed by  Court  of  Appeals,  2d  Div.  Dec.  1, 
1891:  Edwards  v.  New  York  da  R.  R.  R.  Co. 
98  N.  Y.  247,  60  Am.  Rep.  659;  Ahem  ▼. 
BUde,  5  L.  R  A.  449,  115  K.  Y.  208;  ZTaoen- 
T^t  V.  Ruekman,  87  N.  Y.  568,  574;  Timlin 
V.  Standard  Oil  Oo.  126  N.  Y.  514. 

The  duty  of  a  landlord  of  demised  premises 
which  he  has  agreed  to  keep  in  repair  towards 
persons  lawfully  upon  the  premises  is  to  keep 
them  in  such  state  of  repair  as  that  they  will 
not  suffer  injury. 

Palmers,  Jkaring,  93  N.  7.  7;  BeU  ▼.  Rein- 
hart,  12  L.  R  A.  848,  127  N.  Y.  881. 

Only  the  tenant  can  take  stdvantage  of  the 
covenant.  The  landlord's  liabilitv  to  other 
persons  grows  out  of  his  general  duty  not  to 
use  his  propertv  to  the  detriment  of  persons 
lawfully  upon  it.  In  other  words  it  is  based 
upon  his  negligence  and  not  upon  his  con- 
tract. 

OdeU  V.  Solomon,  99  N.  Y.  636. 

Here  the  landloni  agrees  to  repair  and  by 
reason  of  that  covenant  he  is  privileged  to  en- 
ter upon  the  premises  for  a  reasonable  time, 
for  the  purpose  of  ascertaining  the  necessary 
repairs. 

Saner  v.  Bilton,  47  L.  J.  Ch.  Div.  267. 

Under  such  a  covenant  we  understand  the 
law  to  be  that  the  guest  or  visitor  is  not  a  mere 
licensee,  but  he  has  a  right  upon  the  premises, 
and  the  landlord  is  llabfe  to  him  for  the  land- 
lord's negligence. 

Anderwn  v.  Kryttir^  9  Cent  L.  J.  885. 

Mr.  A.  Simis,  Jr..  for  respondent: 

The  plaintiff  was  not4  upon  the  premises 
where  she  was  injured  by  reason  of  any  invi- 
tation from  defendant,  either  expressed  or  im- 
glied.  He  was  under  no  dutv  or  obligation  to 
er  to  keep  said  premises  in  repair;  conse* 


Nora.— Upon  the  question  of  a  landowner's 
dnty  to  a  trespasBcr  or  licensee,  see  Schmidt  v. 
Bauer,  5  L.  B.  A.  580,  and  ncA^  80  Gal.  605;  note  to 


Gummings*  9  L.  R.  A.  610,  and  note,  10  Mass.  51S. 
For  an  interesting  application  of  the  doonlne  io 
case  of  one  who  went  upon  the  premises  to  a^ 


Wasson  v.  PetUt  (N.  Y.)  5  L.  B.  A. 
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See  also  20  L.  R.  A.  714;  24  L.  R.  A.  215;  33  L.  R.  A.  747. 
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qnentlj  there  was  no  neglij^noe  as  to  her 
which  can  give  a  right  of  action. 

Larmare  v.  Oroum  Point  Iron  Oo,  2  Cent. 
Bep.  409, 101  N.  Y.  891. 

The  defendant's  covenant  with  Mrs.  Leo- 
pold to  keep  her  premises  in  repair,  upon  which 
plaintiff  relies,  does  not  inure  to  the  beDefit  of 
the  plaintiff;  such  covenant  can  only  be  en- 
forced by  the  covenantee  or  his  assigns. 

OdeU  Y.  Solomon,  99  N.  Y.  685. 


V  J,,  delivered  the  opinion  of  the 
court: 

We  are  of  the  opinion  that  the  evidence  does 
not  permit  a  recovery.  No  contractual  rela- 
tion exists  between  the  plain  tiff  and  defendant. 
The  covenant  of  the  landloid  to  repair  does 
not  inure  to  the  benefit  of  a  stranger  sustain- 
infl^  injury  because  of  its  breach.  Odell  v. 
Solomon,  99  N.  Y.  635.  But  when  the  occa- 
don  of  the  injury  constitutes  a  nuisance  as  to 
the  partv  complaming,  then  a  landlord  may  be 
chargeanle  in  damages,  on  the  ground  that  he 
maintains  a  nuisance,  where  the  contract  of 
letting  contains  a  covenant  authorizing  him  to 
re-enter  for  the  purpose  of  making  repairs. 
Aliem  V.  SteeU,  115  N.  Y.  203,  6  L,  R.  A.  449. 
We  are  thus  brought  to  the  question  whether 
the  decayed  steps  in  the  rear  of  defendant's 
premises,  leadinur  from  the  ground  to  a  stoop, 
constituted  a  nuisance  as  to  the  plaintiff,  who 
occupied  an  adjoining;  bouse.  If  so,  the  de- 
fendant, by  reason  of  his  covenant  to  repair, 
may  be  responsible  for  the  injury  occasioned 
to  plaintiff  while  walking  down  them.  This 
inquiry  admits  of  but  one  answer,  and  does 
not  seem  to  be  worthy  of  the  citation  of  author- 
ity, but  it  may  not  hie  out  of  place  to  refer  to 
the  cases  cited  by  the  appellant.  It  may  be 
observed,  in  passing,  that  the  owner  may  ordi- 
narily exercise  such  dominion  over,  and  make 
fluch  use  of,  his  real  estate,  as  he  chooses,  pro- 
vided the  rights  of  others  axe  not  thereby  vio- 
lated. No  right  of  the  plaintiff  was  violated. 
The  enjoyment  of  the  premises  occupied  by  her 
was  not  interfered  with.  Had  she  remained  on 
them  the  injury  would  not  have  occurred. 
But  she  chose  to  go  on  private  propertv,  and 
up  or  down  back  steps,  over  which  she  had  no 
authority,  and  as  to  which  she  had  acquired 
no  such  interest,  by  contract  or  otherwise,  as 
would  have  entitled  her  to  demand  as  a  right 
that  the  so-called  nuisance  be  abated.  As  to 
her.  it  was  not  a  nuisance,  because  it  did  not 
invade  either  her  property  or  personal  rights. 
Murphy  v.  Brooklyn,  98  N.  Y.  642. 

Appellant  cites  Timlin  v.  Standard  Oil  Ch., 
126  N.  Y.  514,  where  it  is  held  that,  if  an 
owner  lease  premises  without  abating  an  exist- 
ing nuisance,  he  is  liable  to  respond  in  dam- 
ages for  an  injury  resulting  therefrom.  But 
that  case  has  no  application  here.  The  nuis- 
ance complained  of  was  dangerous  to  the  public 
and  the  adjoining  owner.  The  wall  of  a 
building  was  so  out  of  repair  that  it  fell  over 
upon  the  tracks  of  a  railroad  company,  killing 
plaintiff's  intestate  while  engs^ged  in  repairing 
the  track. 

In  Beck  y.  Carter,  68  N.  Y.  288,  28  Am. 
Rep.  176,  the  owner  made  an  excavation  on 
his  own  land,  but  so  near  to  the  hiffhway  as  to 
lender  travel  thereon  dangerous,  and  failed  to 
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guard  it.  and  the  instruction  of  the  trial  court 
to  the  jury  that  the  excavation  was  a  nuisance 
if  made  in  the  highway,  or  so  near  it  that  a 
person  exercising  ordinary  care  was  liable  to 
fall  tpto  it,  was  sustained;  the  court  holding 
that  the  circumstances  of  that  case  imposed  a 
duty  on  the  defendant  to  protect  the  excava- 
tion. It  appeared  that  the  excavation  bad  been 
made  in  a  place  long  used  by  the  public,  and 
the  character  of  the  user  was  thus  described 
by  the  court:  •  "It  was  not  the  case  of  a  bare 
permission  by  the  owner  to  cross  his  land  ad- 
ioining  a  public  street.  The  land  had,  by  use 
long  contmued,  been  made,  for  the  time  being, 
a  public  place,  and  part  of  ^he  highway." 
While  the  court  held  that  the  situation  present- 
ed by  the  evidence  supported  the  judgment, 
it  did  not  fail  to  emphasize  the  general  rule 
that  the  owner  of  property  has  tne  right  to 
put  his  property  to  such  use  as  he  chooses, 
''and  in  the  absence  of  special  circumstances, 
if  a  person  traveling  on  a  highway  deviates 
therefrom,  and  falls  into  a  pit  or  excavation  on 
the  adjacent  land,  the  owner  is  not  responsible 
for  the  resulting  injury."  There  are  cases 
where  the  use  to  which  an  owner  of  property 
puts  it  is  of  such  a  public  character  that  he  is 
t>ound  to  observe  reasonable  care  in  keeping  it 
in  such  a  condition  as  to  save  harmless  those 
who  are  invited  to  come  on  to4t  for  the  benefit 
and  profit  of  the  owner. 

Cases  of  this  kind  are  considered  by  this  court 
in  Clancy  v.  Byrne,  56  N.  Y.  129,  15  Am.  Rep. 
391.  A  drayman,  in  the  ordinary  course  of  his 
business,  drove  a  horse  upon  pier  No.  84, 
North  river;  and,  a  rotten  plank  giving  way, 
the  horse  fell  through  and  was  killed.  In  the 
opinion  by  Folger,  J,,  it  is  said  that  the  occu- 
pant is  liable  "for  an  injury  to  the  property  of 
a  person  lawfully  upon  it  therewith.  .  .  . 
This  is  not  put  upon  the  ground  that  the  south 
half  of  the  pier  was  a  public  place  or  highway. 
It  was  private  property,  to  a  certain  degree, 
though  held  as  such  for  public  objects.  .  .  . 
By  the  use  to  which  it  was  put  by  the 
occupant,  from  which  a  profit  to  him  was 
directly  or  indirectly  derived,  and  which  per- 
sons 01  the  calling  of  plaintiff  aided,  there  was 
a  license  and  an  mvitation  g^iven  to  the  plain- 
tiff to  come  and  go  over  this  pier  in  the  fol- 
lowing of  his  employment,  .  .  ."  and  thus 
"wss  imposed  on  him  the  duty  of  taking  care, 
so  long  as  it  was  thus  kept  open,  that  those 
who  had  a  lawful  right  to  go  there  could  do  so 
without  danger  to  their  property." 

Swords  V.  Edgar,  59  N.  Y.  28,  17  Am.  Rep. 
295,  was  a  case  of  injury  by  a  defective  pier, 
and  the  court  said:  "Though  the  pier  be  pri- 
vate property,  and  though  It  be  granted  ihat 
the  owner  or  occupant  thereof  might  at  any 
lime  close  it,  and  refuse  entrance  upon  it  to 
any  and  all  persons,  yet  so  long  as  it  was  kept 
open  to  that  portion  of  the  public  of  which  the 
intestate  was  one,  for  the  profit  of  defendant's 
lessees,  there  was  upon  such  lessees,  primaiily, 
the  duty  of  taking  care,  so  long  as  it  was  thus 
kept  open,  that  those  who  had  lawful  right  to 
go  there  could  do  so  without  incurring  dan^r 
to  their  persons."  But  a  further  consul erahon 
of  cases  is  neither  needful  nor  useful .  No  case 
has  been  found,  nor  do  I  think  can  be,  which 
supports  the  contention  that  as  to  this  plaintiff 
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thfi  d^onvc  I  1>ficl;  stnirs  of  a  private  residence, 
UDder  the  ciicumstaDCCS  proven,  constituted  a 
nuisance. 

As  there  is  no  injury,  in  a  legal  sense,  which 
can  give  a  rigbl  oi  action,  unless  it  is  occa- 
sioned by  a  violation  of  some  duty  owing  to 
the  injured,  there  remains  for  consideration 
but  one  other  ground  on  which  it  is  claimed 
that  defendant's  liability  can  be  predicated. 
It  is  urged  that  a  recovery  can  be  supported 
because  the  defendant  negligently  permitted 
the  stairs  to  remain  in  an  unsafe  condition. 
The  question  is  therefore  presented,  Did  the 
defendant's  duty  require  the  exercise  of  any 
care  to  protect  <he  plaintiff  while  on  the  prem- 
ises? The  fact  that  a  landlord  leases  premises 
with  a  condition  that  be  may  re-enter  for  the 
purpose  of  making  repairs  does  not  enlarge  his 
responsibility  as  to  third  persons. or  burden  him 
with  the  duty,  as  to  them,  of  observing  any 
greater  degree  of  care  than  would  be  required 
were  he  in  possession.  As  it  may  tend  to  avoid 
confusion,  therefore,  we  will  consider  the 
qaestion  of  negligence  from  the  standpoint  of 
actua!  occupation  by  the  owner,  this  defendant. 
It  will  be  well  to  get  In  mind  first  the  situa- 
tion of  the  premises,  and  the  circumstances 
surrounding  end  leading  up  to  the  injury. 
For  such  purpose,  we  will  take  the  testimony 
of  the  plaintiff.'  At*  the  time  of  the  injury, 
she  occupied  a  house  next  to,  and  between 
four  and  five  feet  from,  the  house  of  defend- 
ant, where  the  injury  occurred.  Between  the 
houses  was  a  fence,  and  in  the  rear  of  the 
houses  an  opening  had  been  made  by  knocking 
some  boards  off.  Her  little  girls  were  accus- 
tomed to  go  into  the  yard  and  play;  and  on  the 
20th  of  June,  1886,  about  half  past  5  in  the 
afternoon,  plaintiff  went  over  to  bring  the  chil- 
dren home.  They  were  then  in  the  house;  and* 
as  she  was  walking  down  the  back  steps,  hold- 
ing one  of  them  by  the  hand,  the  fourth  or 
fifth  step  from  the  bottom  broke,  and  her  foot 
went  through,  causing  her  to  fall  to  the  ground, 
resulting  in  injury.  From  these  facts,  it  ap- 
pears that  the  plaintiff  was  not  brought  within 
the  risk  of  these  unsafe  steps  by  the  occupier's 
invitation  on  a  matter  of  common  interest,  or 
in  the  exercise  of  a  right.  She  was  therefore 
a  mere  licensee.  "Permission  involves  leave 
and  license,  but  it  gU  es  no  right.  If  I  avail 
myself  of  permission  to  cross  a  man's  land,  I 
do  so  by  virtue  of  a  license,  not  of  a  right.  It 
is  an  abuse  of  language  to  call  it  a  right.  It  is 
an  excu5:e  or  license,  so  that  a  party  cannot  be 
treated  as  a  trespasser."  Martin,  B.,  in  Bolch 
y.  Smith,  7  Hurlst.  &  N.  745.  The  general 
rule  is  that  a  licensee  must  take  the  property  as 
be  finds  it.  Mr.  Pollock,  in  his  work  on  Torts, 
states  the  rule  as  follows:  "Persons  who.  by 
the  mere  gratuitous  permission  of  owners  or 
occupiers,  take  a  short  cut  across  a  waste  piece 
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of  land,  or  pass  over  pr!vate  bridges,  or  have 
the  run  of  a  building,  cannot  expect  to  find 
the  land  free  from  holes  or  ditches,  or  the 
bridges  to  be  in  safe  repair,  or  the  passages  and 
stairs  to  be  commodious  and  free  from  aanger- 
ous  places."  The  exceptions  to  which  he  al- 
ludes need  not  be  mentioned,  for  they  are  not 
in  point  here.  Mr.  Pollock  cites,  in  support 
of  the  rule  quoted,  English  decisions,  mainly; 
but  the  same  rule  has  been  ^enerallj,  if  not 
universally,  applied  in  the  vanous  jurisdictions 
in  this  countiy.  In  Severy  ▼.  Mckerdon,  120 
Mass.  806,  21  Am.  Rep.  514,  a  laborer  em- 
ployed in  loading  ice  on  board  a  vessel  from 
the  wharf,  after  finishing  his  work,  went  on 
board  the  vessel,  for  the  gratification  of  bis 
curiosity,  and  there  fell  down  an  open  hatch- 
way and  broke  his  leg.  Devens.  «/*.,  speaking 
for  the  court,  said:  "The  distinction  which 
exists  between  the  obligation  which  is  due  by 
the  owners  of  premises  to  a  mere  licensee,  who 
enters  thereon  without  any  enticement  or  in- 
ducement, and  to  one  who  enters  upon  lawful 
busioesis  by  the  invitation,  either  expressed  or 
implied,  or  the  proprietor^  is  well  settled.  The 
former  enters  at  his  own  risk.  The  latter  has 
a  riisht  to  believe  that,  takine  reasonable  care 
himself,  all  reasonable  care  has  been  used  by 
the  owner  to  protect  him,  in  order  that  no  in- 

J'ury  may  occur."  In  Larmore  v.  Oroion  Point 
ron  Go,,  101  IS.  T.  891.  2  Cent.  Rep.  409,  the 
plaintiff,  an  employ^  of  defendant,  quit  work 
two  days  before  the  inlury  on  account  of  the 
supposed  danger  incident  to  the  work  at  the 
pit  where  he  was  employed.  At  the  sugges- 
tion of  the  foreman  oi  that  pit,  be  appli^  at 
another  pit,  and  was  engaff<9d  to  commence 
work  there  on  the  following  Monday;  and 
while  near  a  machine  used  in  raising  buckets 
of  ore  from  the  mines  to  the  surface  of  Che 
ground,  a  lever  was  thrown  out  of  its  socket^ 
and,  flying  around,  struck  and  broke  his  legs. 
It  was  held  that  he  could  not  recover,  the  court 
saying:  "He  was  on  the  premises,  at  most, 
by  the  mere  implied  sufferance  or  license  of 
the  defendant,  and  not  on  its  invitation,  ex- 
press or  implied;  nor  was  he  there,  in  any 
proper  sense,  on  the  business  of  the  company. 

.  .  .  The  fact  that  the  plaintiff  had,  on 
going  to  pit  No.  10,  engaged  to  commence 
work  on  the  following  Monday,  did  not  change 
his  relation  to  the  company,  or  make  him  other 
than  a  mere  licensee  on  the  premises.'* 

That  case  is  decisive  of  the  one  under  con- 
sideration, so  far  as  the  question  of  negligence 
is  concerned;  for  it  is  an  authority  for  the  asser- 
tion that  the  plaintiff's  own  testimony  estab- 
lishes conclusively  that  while  she  was  on 
defendant's  premises  she  was,  at  most,  a  mere 
licensee. 

The  judgment  should  be  afirmed. 

All  concur^  except  H«i|pht»  /.,  not  Yoting. 
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!•  The  maintenanoe  of  a  tell-tale  in- 
tended to  wnm  braJcemen  of  the  ap- 
proach of  a  train  to  a  brid£^»  which  is 
unsafe  for  brakemen  on  a  portion  of  the  oars 
which  are  of  unusual  height,  is  a  breach  of  the 
railroad  oompany^s  duty  to  provide  safe  appli- 
ances, although  it  is  safe  for  cars  of  the  ordinary 
height. 

8.  A  brakeman  doee  not  ajMnune  the 
risk  of  an  nnaafb  tell-tale  intended  to 
giwe  warning  of  approach  to  a  bridge  and  which 
should  not  be  in  itself  a  source  of  any  danger, 
especially  where  it  is  only  dangerous  to  brake- 
men  on  cars  of  more  than  ordinary  height. 

8«  A  Jokini^  remark'  to  the  Jury  that 
they  can  hawe  **all  ni§^ht  if  neces- 
sary **  in  answer  to  the  f  oreman^s  promise  to 
knock  at  a  certain  time  and  let  the  court  know 
if  they  had  agreed,  made  by  an  officer  sent  to  in- 
quire if  there  was  prospect  of  agreement,  is  not 
to  be  regarded  as  a  threat  to  keep  them  out  all 
night,  or  as  puttmg  such  a  constraint  upon  them 


as  to  render  their  verdict  void,  where  it  does  not 
appear  that  any  prejudice  resulted  from  it. 

4*   The  affldaTlt  of  a  Jnror  to  his  belief 

that  a  message  from  the  oourt  and  the  remark 
of  an  officer  influenced  the  verdict,  is  not  con- 
clusive of  the  fact,  even  if  it  is  to  be  held  com- 
petent evidence. 

(May  21,  ISML) 

PETITION  by  defendant  for  a  new  trial  of 
an  action  Inrougbt  to  recover  damages  for 
f)eT8onal  injuries  resulting  in  death  and  al- 
eged  to  have  been  caused  by  defendant's  neg- 
ligence, in  which  a  verdict  bad  been  return^ 
in  plain  tiff's  favor.    Denied. 

The  facts  are  stated  sufficiently  in  the  opin- 
ion. 

Mr.  Lorin  M«  Cook,  for  defendant,  In 
support  of  the  petition. 

MeAsrg,  Arthur  Ii.  Brown  and  Au^^stus 
S.  Millert  for  plaintiff,  contra  : 

A  tell-tale  which  is  In  itself  a  source  of  dan- 
ger is  an  absurdity. 

If  a  tell-tale  is  made  of  such  rigidity  that  it 
can  sweep  a  man  from  a  car  top,  then  it  be- 
comes as  dangerous  as  the  bridge  itself,  and 
there  should  be  another  tell-tale  to  give  warn- 
ing of  approach  to  it 


KOTC— Coereton  <jf  dlMgreeUio  iwry. 
By  court. 

By  the  ancient  oommon  law,  jurors  were  kept 
together  as  prisoners  of  the  court  until  they  had 
agreed  upon  their  verdict.  Thompson  k  Merriam, 
Juries,  •  81Q. 

And  It  was  regarded  as  not  only  proper,  but 
requisite,  that  they  be  coerced  to  an  agreement 
upon  a  verdict.    Proffatt,  Jury  Trials,  1 475. 

While  the  oourt  may  properly  advise  the  jury  to 
cultivate  a  spirit  of  harmony  and  agree  upon  a 
verdict  if  possible,  there  should  be  no  intimation 
of  extended  confinement  if  they  did  not  agree. 
Phoenix  Ins.  Go.  v.  Moog,  81  Ala.  88S. 

In  Wiggins  v.  Downer,  07  How.  Pr.  65,  Vann,  J., 
said :  **It  is  in  the  power  of  the  court,  without 
threatening  constraint,  to  actually  constrain  a 
jury  by  confining  them  for  a  long  time  with  noth- 
ing to  eat." 

In  Green  v.  Telfair,  11  How.  Pr.  281,  Harris,  JU 
said ;  **A  judge  »may  also  keep  the  jury  together 
as  long  as,  in  his  judgment,  there  is  any  reasona- 
ble prospect  of  their  being  able  to  agree ;  but  be- 
yond this,  I  do  not  think  he  is  at  liberty  to  go.  An 
attempt  to  influence  the  jury,  by  referring  to  the 
length  of  time  they  are  to  be  kept  together  or  the 
inconvenience  to  whioh  they  are  to  be  subjected, 
In  case  they  shall  be  so  pertinaoious  as  to  adhere 
to  their  individual  opinions,  and  thus  continue  to 
disagree,  cannot  be  juntifled.  A  judge  has  no 
right  to  threaten  or  intimidate  a  jury,  in  order  to 
affect  their  dellberatiuns.  I  think  he  has  no  right 
even  to  allude  to  his  own  purpose  as  to  the  time 
they  are  to  be  kept  together.**  In  this  case  a  ver- 
diet  was  set  aside  for  a  remark  by  the  oourt  to  the 
Jury  on  Saturday  afternoon  that  they  should  be 
oonflned  tUl  Monday  unless  they  agreed:  before 
he  left  town  on  that  evening.  The  verdict  was 
agreed  upon  within  half  an  hour  thereafter. 

Westbrook.  J.,  in  Erwln  v.  Hamilton,  60  How. 
Pr.  8B,  says  that  it  should  "be  left  to  the  good 
sense  and  wise  discretion  of  the  judge  who  pre- 
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sides  at  the  trial  to  determine  how  long  the  jury 
shall  be  detained,  and  what,  if  anything,  shall  be 
said  as  to  the  probable  length  of  the  detention  ;** 
and  he  refused  to  set  aside  a  verdict  because  he  had 
informed  the  jury  at  about  7:80  o*clock  on  Friday 
evening  that  unless  tiiey  agreed  within  an  hour, 
the  court  should  adjourn  till  8:80  on  the  following 
Monday,  and  sent  them  the  same  informatioo  at 
10:80  on  that  evening,  whereupon  within  live  min- 
utes they  came  to  an  agreement.  He  expressly- 
repudiated  Green  v.  Telfair,  11  How.  Pr.  861. 

In  Slater  V.  Mead,  68  How.  Pr.  67,  the  jury  after 
being  out  a  long  time  reported  that  they  could 
not  agree.  After  further  instructions  the  court 
said :  ^Tou  must  agree  upon  a  verdict :  I  cannot 
discharge  you  until  you  agree  upon  a  verdict'*  A 
verdict  upon  an  almost  immediate  agreement  was 
set  aside  as  induced  by  constraint. 

In  this  case  Green  v.  Telftdr,  supra,  was  ap- 
proved. 

It  is  reversible  error  for  the  judge  to  send  word 
to  a  jury  that  they  would  be  kept  together  till  a 
time  four  days  distant  unless  they  sooner  agreed. 
Torre  Haute  ft  L  R.  Go.  v.  Jac.kson,  81  Ind.  19. 

In  Taylor  v.  Jones,  Z  Head,  566,  a  new  trial  was 
granted  for  a  remark  of  the  judge  to  a  disagreeing 
jury  that  he  must  keep  them  together  until  they 
could  agree,— until  the  fourth  Monday  of  the  next 
month  if  necessary,— with  an  Intimation  that  It 
would  be  better  to  find  ;a  wrong  verdict  .than  not 
to  agree. 

In  Bast  Tennessee  &  W.  N.  0.  B.  'Ck>.  v.  Winters^ 
86  Tenn.  340,  MA,  It  was  held  that  Che  remarks  of 
the  judge  to:a  disagreeing  jury  taken  (as  a  whoto 
were  not  erroneous  although  the  oourt  disclaimed 
ruling  that  one  sentence,  'Vis.,  ^I  do  not  like  ta 
work  all  the  week  without  aooompUsbing  any- 
thing,"—taken  alone,  would  not  constitute  re  venl- 
ble  error. 

It  is  reversible  error  for  the  court  to  say  to  a 
jury,  out  for  two  days,  that  they  would  not  be  dis- 
charged till  the  end  of  the  term,  *M  f  it  lasted  thre« 
weeks,  unless  they  sooner  agree,"  where  they  ro» 


See  also  41  L.  R.  A.  644. 


Ui 


RuoD£  Island  Suphemb  Coukt. 


Mat, 


This  Is  one  of  the  appliances  wbicb  it  is  the 
master's  duty  to  maintain  in  proper  coDdition. 

>  Warden  y.Old  Colony  R  Co.  187  Mass.  204. 
There  was  no  contributory  negligence.    • 

It  is  the  absolute  duty  of  the  master  to  pro- 
■vide  safe  machinery  and  appliances,  and  the 
.servant  is  Jusiifled  m  relying  upon  the  master^s 
.performance  of  this  duty. 

Mulvey  v.  Bhode  liland  Locomotive  Works, 
14  R  I.  204;  ConnoUy  v.  B>iaon,  41  Barb.  866; 
Pantzar  v.  Titty  Foster  Iron  Min,  Go,  99  N.  T. 
868;  Wood,  Mast.  &  8.  p.  715,  note;  Myers  v. 
Hudson  Iron  Oo,  160  Mass.  125;  Scanlon  v. 
Boston  d  A,  R,  Co.  147  Mass.  484;  Ferren  v. 
Old  Colony  R.  Go.  8  New  Eng.  Rep.  880,  148 
Mass.  197;  Ford  v.  Fitehburg  R.  Co,  110  Mass. 
240,  260. 

Pcmberton  was  entitled  to  take  it  for  granted 
that  the  tell-tale  was  not  dangerous. 

Contributory  negligence  is  not  imputable  to 
a  person  for  failing  to  look  out  for  a  danger, 
when,  under  the  surrounding  circumstances, 
the  person  sought  to  be  charged  with  it  had  no 
reason  to  suspect  that  danger  was  to  be  appre- 
hended. 

>  •  Qustofsen  v.  WtuMmm  A  M,  Mfg.  Co.  158 
Mass.  468;  4  Am.  &  Eng.  Encyclop.  Law,  pp. 
84,  85;  Nance  v.  Newport  News  <k  M.  V,  B.  (Jo. 
<Kv.)  Nov.  12.  1891;  Georgia  Foe.  R.  Go.  v. 
Davis  (Ala.)  April  80.  1891;  Dorsey  v.  Phillips 

Colby  Go.  42  Wis.  588;  Illinois  Cent  R  Go.  ▼. 

Welch,  52  111.  188,  4  Am.  Rep.  593. 


Knowledge  of  a  danger  fs  not  always  conclu- 
sive evidence  of  a  laclL  of  due  caro  on  tivi  part 
of  the  plaintiff. 

Looney  v.  McLean,  129  Mass.  88,  87  Am. 
Rep.  295;  Whittaker  v.  West  Boylston,  97  Mass. 
278;  Reed  v.  Norl7ifield,  18  Pick.  94,  28  Am. 
Dec.  662;  Kane  v.  Northern  Cent.  R.  Co.  128 
U.  S.  91. 82  L.  ed.  839;  Jones  v.  East  Tennessee, 
V.  db  Q.  R.  Co,  128  U.  8.  448.  82  L.  ed.  478. 

There  is  not  the  slightest  suggestion  that 
any  improper  influence  was  exerted  upon  the 
Jury  or  that  the  prevailing  parly  derived  any 
advantage. 

The  atfidavit  of  the  Juror  is  harmless,  but 
inadmissible. 

Tucker  v.  South  Kingstown,  5  R.  I.  658; 
Handy  v.  Prov.  Ins.  Cfe.  1  R.  L  400;  Leach  v. 
Wilbur,  9  Allen,  21*3. 

The  Jury  had  retired  at  6  o'clock  P.  M.,  on 
Thursday.  Between  4  and  5  o'clock  in  the 
morning  of  Friday  one  of  the  jurors  asked  the 
olBcer  in  charge  how  long  the  court  was  going 
to  keep  them  there,  to  which  the  officer  replied 
that  he  did  not  know  but  they  would  have  to 
stay  there  till  Saturday  night;  and  a  little  after 
5  o  clock  of  the  same  morning  the  Jury  agreed. 
The  court  refused  to  grant  a  new  trial. 

Where  an  officer  told  the  jury  that  unless 
they  agreed,  they  would  be  detained  until  the 
next  day  at  noon;  this,  though  improper,  was 
held  not  sufficient  to  avoid  the  verdict. 

Wiggins  v.  Downer,  67  How.  Pr.  65. 


turned  a  verdict  on  the  f  oUowIng  day.  Chesapeake, 
O.  ft  S.  W.  EL  Co.  V.  BarJow.  86  Tenn.  587. 

In  Physioo  v.  Bhea,  75  Ga.  466,  it  was  said :  *'  The 
oM  Idea  of  starving  juries  to  ooeroe  a  verdict  has 
passed  away,"  and  it  was  there  held  error  for  the 
trial  judge  to  inform  a  Jury  which  bad  been  out 
all  nlfrht  without  supper  or  breakfast  that  meals 
would  be  allowed  them  only  at  their  own  expense, 
because  such  statement  operated  as  a  threat  to 
starve  those  jurors  without  money  into  finding  a 
verdict,  as  was  shown  by  an  agreement  within  ten 
minutes  thereafter. 

Where  the  court  ordered  a  jury  reporting  a  dis- 
agreement just  before  dinner  time  looked  up  till 
they  should  agree,  without  allowing  them  to  have 
tbeir  dinner,  a  verdict  agreed  upon  within  several 
hours  was  set  aside.    Hancock  v.  Blam,  8  Baxt.  38. 

The  trial  judge  may  properly  In  his  discretion 
Intimate  to  a  disagreeing  jury  his  intention  to  con- 
fine them  till  the  end  of  the  term— some  ten  days 
distant   State  v.  Grlzzard,  80  N.  C.  U6. 

Where  the  jury  on  Saturday  of  the  first  week  of 
the  term  announce  that  they  cannot  agree  it  is  not 
error  for  the  Judge  to  state  that  there  are  two 
more  weeks  of  the  term  and  he  will  give  them 
plenty  of  time  to  consider  and  then  to  direct  the 
sheriff  to  provide  comfortable  accommodations  for 
them.  Osborne  v.  Wilkes.  108  N.  a  658.  It  is  there 
■aid:  ** The  Jury  .  .  .  are  supposed  to  have  suf- 
ficient intelligence  to  understand  the  extent  of  the 
judge^s  power,  and  to  have  such  conceptions  of 
their  own  duty  that  they  will  not  be  driven  to  re- 
turn a  hasty  and  unjust  verdict  for  fear  of  being 
kept  in  comfortable  quarters,  but  separated  from 
their  families,  for  a  few  days  or  for  two  weeks.  If 
they  could  not  sooner  concur  as  to  their  findings.** 

Bu  haHiff  in  eharoe. 

In  Wiggins  V.  Downer,  97  How.  Pr.  65,  It  was  held 
that  a  statement  by  the  officer  in  charge  of  a  Jiuy, 
which  had  already  been  out  fifteen  hours,  purport- 
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ing  to  be  a  message  from  the  court,  thAt  unless 
they  agreed  they  would  be  confined  till  the  next  day 
at  noon,  while  improper,  did  not  amount  to  such 
legal  constraint  as  would  avoid  the  verdict. 

It  is  improper  for  a  bailiil  in  charge  of  a  jury  to 
inform  them  that  the  court  is  about  to  adjourn, 
and  unless  they  agree  upon  a  verdict  80on~-it  being 
late-Saturday  evening— they  will  be  kept  over  until 
a  certain  time  Monday  morning,  but  where  the 
information  was  not  given  as  coming  from  the 
court,  a  new  trial  will  not  be  ordered  on  that 
account.    Nelllng  v.  Industrial  Mfg.  Co.  78  Ga.  260. 

In  Cole  V.  Swan,  4  G.  Greene,  8BS,  a  new  trial  was 
awarded  because  the  balliif  in  charge  of  the  jury 
informed  them  that  they  would  be  kept  by  the 
court  from  Saturday  evening  until  Monday  morn- 
ing without  anything  to  eat  unlcsii  they  would 
agree  upon  a  verdict.  It  does  not  appear  whether 
such  message  purported  to  be  that  of  the  courts 

In  Obear  v.  Gray,  68  Ga.  18S,  judgment  was  re- 
versed because  the  ballllf  told  them  that  in  his 
opinion  the  judge  would  keep  them  out  a  week  or 
compel  them  to  agree. 

A  jesting  remark  by  the  bailiff  to  the  jury  that, 
unless  they  decided  the  case  one  way  or  the  other, 
they  should  have  nothing  more  to  eat,  and  no 
water  to  drink,  although  taken  seriously  by  some 
of  the  Jury,  will  not  vitiate  their  verdict.  Pope  v. 
State,  86  Miss.  121. 

In  Gbolston  v.  Gholston,  81  Ga.  6SS.  a  verdict  was 
set  aside  because  of  a  commuoicatlon  to  the  jury 
by  the  sheriff  of  bis  belief  that  the  judge  was  pre- 
paring to  take  them  with  him  into  another  county 
unlen  they  agreed. 

A  new  trial  will  not  be  granted  because  the  fore- 
man of  the  jury  or  the  officer  in  charge  kept  them 
out  till  S  o*clook  in  Che  morning,  and  did  not  in- 
form the  other  jurors  at  U  o'clock— three  bouts 
earlier—of  the  direction  of  the  presiding  justloe  to 
permit  the  Jury  to  separate  if  they  bad  not  agreed 
at  that  hour.  Spinney  v.  Bowman  (Me.)  4  New 
Eng.  Bep.  6.19  J.  9.  G. 
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Biicb  oommnnfcfittonswlll  notaiford  around 
for  a  new  trial  wbere  it  ia  obvioua  toat  do 
IKreiudice  resulted. 

TliompsoD,  Triala,  §  255(1. 

Mattesonv  Oh.  /.,  delivered  the  opinion  of 
tbe  court: 

The  defendant  petitions  for  a  new  trial  on 
several  grounds,  of  which  three  only  were 
urged  at  the  bearing,  viz.:  (1)  That  tbe  ver- 
dict was  against  the  evidence;  (2)  that  the  court 
erred  in  its  instructions  to  the  Jury;  (8)  that 
the  jury  were  inlluf>nced  in  their  decision  by  a 
communication  to  them  by  theofScer  in  charge 
of  tbent 

We  think  the  evidence  was  sufficient  to  war- 
rant the  jury  in  finding  that  the  deceased  was 
thrown  from  the  train  by  coming  in  contact 
with  the  lower  bar  of  the  ''tell-bUe;"  that  the 
tell-tale,  though  safe  for  brakemen  upon  trains 
composed  of  cars  of  the  ordinary  height, — the 
space  between  the  top  of  a  common  box  car 
and  the  lower  bar  of  the  telltale  being  six  feet 
and  two  and  twenty- eight  one  hundredths 
inches, — was  unsafe  for  brakemen  upon  cars 
of  a  greater  height,  which  have  come  into  use 
for  special  purposes,  such  as  cars  for  the  trans- 
portation of  beef,  some  of  which  were  a  part 
of  the  train  on  the  night  of  the  accident  to  the 
deceased;  that  the  maintenance  of  a  tell-tale, 
which  was  unsafe,  bj  reason  of  the  height 
of  some  of  the  cars  m  use  and  by  reason  of 
the  weight  or  rigidity  of  its  frame,  render- 
ing it  likely  to  throw  brakemen  from  their 
feet  if  they  came  in  contact  with  it,  was  a 
breach  of  the  defendant's  duty  to  provide  safe 
appliances  for  its  employes  which  amounted  to 
negligence.  We  also  think  that,  while  the 
deceased  assumed  all  the  ordinary  risks  inci- 
dent to  his  employment  as  brakeman,  the  risk 
of  injury  from  the  tell-tale  was  not  such  a  risk. 
A  telltale  is  not  in  itself  a  source  of  danger, 
since  its  purpose  is  to  protect  by  ^ving  timely 
warning  of  the  approach  to  a  bridge.  More- 
over, this  particular  tell-tale  was  dangerous 
only  to  brakemen  upon  cars  of  a  greater  than  or- 
dinary height.  It  was  therefore  not  a  manifest 
danger.  The  deceased  had  a  right  to  assume 
when  he  entered  upon  the  em]^oyraent  that 
the  defendant  had  performed  its  duty  to  pro- 
vide and  maintain  safe  appliances,  and  hence 
that  this  particular  tell-tale  was  safe,  and,  unless 
it  be  shown  that  he  had  been,  in  some  way, 
apprised  of  the  danger  and  continued  in  the  em- 
ployment, he  is  not  to  be  held  to  have  assumed 
the  risk  of  injury  from  it.  The  evidence  does 
not  show  that  ne  bad  been  so  apprised.  He  had 
been  In  the  em^oyment  of  the  defendant  about 
five  weeks.  The  train  went  over  the  side 
track,  under  this  tell-tale,  on  an  average  two 
or  three  times  a  week,  for  the  purpose  of  tak- 
ing on  or  leaving  cars,  but  only  in  the  night; 
and  though  the  place  was  lighted,  to  a  greater 
or  less  degree,  by  an  electric  light,  the  dark- 
ness and  nis  absorption  in  the  performance  of 
his  duties  were  circumstances  not  favorable  to 
a  close  observation  of  the  height  of  the  tell-tale 
above  the  cars;  besides,  his  position  as  "head 
middleman"  frequently  required  him  to  be  up- 
on the  ground,  when  the  train  was  passing 
under  tbe  tell- tale,  for  the  purpose  of  throwing 
switches,  and  even  when  upon  the  top  of  the 
train  he  was  in  no  danger,  unless  he  happened  to 
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be  upon  a  car  of  the  greatest  height  It  does 
not  appear  that  he  had  previously  been  upon 
such  a  car  when  passing  under  the  tell-tale,  or 
had  bad  his  attention  directed  to  its  height 
abovesuch  a  car.  and,  being  a  structure  intended 
for  his  protection,  his  attention  would,  on  tbat 
account,  also,  be  less  likely  to  be  directed  to  it 
as  a  source  of  danger.  We  are  of  tbe  opinion 
that  the  verdict  was  not  against  the  evidence. 

Tbe  instructions  of  the  court  to  the  jury 
were  in  accordance  with  the  views  herein  stated. 
We  find  no  error  in  them,  or  in  the  refusals  to 
give  the  instructions  requested  by  tbe  defend- 
ant. 

After  the  case  had  gone  to  the  jury,  and  tbey 
had  been  in  their  room  about  an  hour  deliber- 
ating upon  their  verdict,  the  judge  directed 
the  officer  in  charge  of  them  to  inquire  of  the 
foreman  if  there  was  a  prospect  of  an  early 
agreement,  as  he  wished  to  go  out  to  dinner  at 
at  a  quarter  of  6.  The  officer  conveyed  the 
message  to  the  foreman,  who  answered  that 
he  would  knock  by  a  quarter  of  6.  and  let  tbe 
court  know  whether  the  jury  had  agreed. 
Thereupon  the  officer  said  to  the  foreman,  **If 
you  do  not,  you  can  take  your  own  time;" 
and  jokingly  added,  "All  night,  if  necessary." 
Tbe  defendant  contends  that  this  remark  o: 
the  officer  operated  as  a  threat  to  the  jurv  that, 
unless  thev  agreed  before  a  quarter  of  6,  the^ 
would  be  kept  out  all  night,  or,  at  least,  until 
they  should  ame  within  that  time,  and  was 
therefore  such  a  constraint  put  upon  them  as 
to  render  their  verdict  void;  and  it  further  con- 
tends that  it  is  not  required  to  show  affirma- 
tively that  such  communication  tended  to  its 
injury,  but  that  such  communication  was  so 
dangerous  and  impolitic  that  it  should  be  pre- 
sumed conclusiyeiy  that  harm  was  done. 
There  are  cases  which  support  this  claim. 
Cole  V.  8xoan,  4G.  Greene,  82;  Obearv.  Oray^ 
68  Ga.  182.  But  the  weight  of  the  authority, 
and  tbe  better  opinion,  as  it  seems  to  us,  is  to 
the  effect  that,  unless  the  communication  from 
tbe  officer  to  the  jury  had  a  manifest  tendency 
to  influence  the  jury  improperly  against  tbe 
unsuccessful  party,  or  was  such  that  prejudice 
has  resulted  to  such  party,  it  furnishes  no 
ground  for  a  new  trial.  Thus  in  Wiggins  v. 
Downer,  67  How.  Pr.  65,  it  was  held  that  the 
expression  to  the  jury  by  the  officer  in  charge 
of  them  of  an  opinion  that,  unless  they  agreed, 
they  would  be  detained  until  the  next  day  at 
noon,  though  improper,  was  not  such  an  ir- 
regularity as  should  avoid  the  verdict,  and  did 
not  amount  to  an  illegal  constraint.  And  again, 
in  Leach  v.  Wilbur,  9  Allen,  212,  it  appeared 
that,  between  4  and  5  o'clock  in  the  morning, 
the  jury  having  retired  to  their  room  about  5 
o'clock  of  the  preceeding  day,  Thursday,  one 
of  tbe  jurors  asked  the  officer  having  tbem  in 
charge  how  long  the  court  would  keep  them 
together,  and  he  replied  that  he  did  not  know, 
but  they  would  have  to  stay  until  Saturday, 
and  that  a  little  after  5  o'clock  the  jury  agreed. 
It  was  held  that  a  new  trial  wouhi  not  be 
granted.  And  see  Heins  ▼.  People,  80  111.  2o8; 
Price  V.  Lambert,  8  N.  J.  L.  122;  Pope  v.  State. 
86  Miss.  121;  McQuire  v.  State,  10  Tex.  App. 
125.  The  officious  intermeddling  of  the  officer 
was  highly  reprehensible,  and  might  have  sub- 
jected him  to  punishment.  It  was  a  violation 
of  his  duty  and  of  his  oath;  but  it  appears  to 
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have  been  thougbUeM,  without  any  design  to 
favor  either  party,  and  it  liad  no  manifest  tend- 
<>T)cy  to  prejudice  the  defendant;  nor  does  it 
appear  that  prejudice  has  resulted  from  it  to 
the  defendant.  The  defendant,  it  is  true,  has 
produced  the  afSdavit  of  a  juror  to  his  belief 
that  the  mes^aee  of  the  court  and  the  remark 
of  the  offlcer  influenced  the  jury  in  giving  a 
Terdict  for  the  plaintiff,  as  immediately  after 
certain  of  the  jury  who  bad  been  for  the  de- 


fendant changed,  and  agreed  to  a  verdid  for 
the  plaintiff.  But,  apart  from  the  considera- 
tion that  the  affidavit  of  a  juror  is  not  compe- 
tent evidence  to  prove  what  takes  place  in  tbe 
jury  room  for  the  purpose  impeacbiog  the 
verdict,  the  affidavit  is  only  to  the  belief  of  tbe 
juror,  based  upon  a  fact  by  do  means  condn- 
sive. 

D^endanfs  petition  for  a  neto  trial  domed 
and  dismissed. 


CALIFORNIA  SUPREME  COURT. 


Henry  D.  P.  ALLEN,  Appt., 

Charles  F.  ALLEN  et  al,  Respto, 
t CaL ) 

1.  The  statutory  mle  that  m  Statute  of 
Idmitations  may  be  pleaded  without 
stating  the  fibcte  by  a  general  statement  that 
the  caube  of  action  is  barred  by  a  specified  sec- 
tion of  tbe  statute,  is  not  subject  to  an  implied 
exception  in  the  case  of  a  statute  as  to  actions 
barred  in  another  state. 


8*  The  time  for  redemption  of  land : 
a  mortf^a^^  or  absolute  deed  ^ven 
ae  security  cannot  be  extended  by  sub- 
sequent statute  as  this  would  change  tbe  con- 
tract rights  and  obligations  of  the  parties. 


8«  The  ri^ht  to  redeem  land 
mort^a^^  or  absolute  deed  given  as 
security  is  governed  by  the  law  of  the  place 
where  the  land  ilestand  a  rule  there  prevailing  that 
such  right  is  barred  when  an  action  on  the  debt  is 
barred  must  control,  although  in  another  state 
where  the  parties  reside  and  tbe  contract  was 


"Norn,— Change  of  deelMon  of  a  state  court  ae  an  un- 
constUutUmal  impairment  of  contr<iet. 

The  Constitution  of  the  United  States  provides, 
article  1,  section  10,  that  no  state  shall  pass  any  law 
impairing  the  obligation  of  contracts. 

In  Ohio  Life  Ins.  &  T.  Co.  v.  De  Bolt.  57  U.  8. 16 
Bow.  416. 14  L.  ed.  997,  which  was  taken  to  the  Su- 
preme Court  of  the  United  States  from  a  state 
court,  the  claim  was  made  that  tbe  validity  of  a 
contract  had  been  impaired  by  subsequeot  state 
legislation.  Incidentally  tbe  question  arose  as  to 
the  effect  upon  a  corporate  charter  which  a  change 
In  the  construction  of  the  state  Constitution  by 
a  supreme  court  of  the  state  would  have.  The 
court  said  that  *the  sound  and  true  rule  is  that  if 
tbe  contract  when  made  was  valid  by  tbe  laws  of 
the  state  as  then  expounded  by  all  tbe  departments 
of  its  government  and  administered  in  its  courts 
of  Justice,  its  validity  and  obligation  cannot  be 
impaired  by  any  subsequent  act  of  legi^tion  of 
the  6tate  or  decision  of  its  courts  altering  the  con- 
struction of  the  law.**  It  will  he  noticed  that  the 
language  in' the  atx)ve  decision  is  broad  enough  to 
bring  a  decision  by  the  supreme  coirt  of  the  state 
within  the  inhibition  of  the  Constitution  of  the 
United  States  against  impairing  the  obligation  of 
contracts,  but  further  investigation  will  show  that 
tbe  rule  as  adopted  was  merely  intended  as  one  for 
iruidance  of  the  United  States  court  in  dealing  with 
cases  which  had  reached  it  in  some  proper  manner 
and  not  as  an  adjudication  that  such  decision  was 
an  unconstitutional  Act  which  would  give  the 
United  States  court  Jurisdiction  to  revise  the  Judg- 
ment of  the  state  oourt. 

In  Oelpcke  v.  Dubuque,  68  U.  a  1  Wall.  175,  17 
X.  ed.  5SM),  which  was  a  writ  of  error  to  the  district 
court  of  the  United  States  for  the  district  of  Iowa, 
«nd  involved  the  validity  of  bonds  issued  by  a 
municipal  corporation,  the  oourt  refused  to  follow 
ilecisions  of  the  state  oourt  rendered  after  the 
bonds  were  issued  which  overruled  former  decis- 
ions holding  them  valid. 

A  similar  ruUng  was  made  in  Havemeyer  v.  Iowa 
County  Suprs.,  70  U.  S.!8  Wall.  296, 18  L.  ed.  88,  which 
went  up  on  certifloate  of  decision  between  Judges 
ot  the  Uuited  States  circuit  court  for  the  district 
of  Wisconsin.  In  Lee  County  v.  Rogers,  74  O.  S.  7 
Wall.  181, 19  L.  ed.  160,  which  went  up  on  a  writ  of 
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error  from  the  circuit  court  of  the  United  States 
for  the  northern  district  of  Illinois.  In  Kenosha 
V.  Lamson.  76  U.  S.  9  Wall.  477, 19  L.  ed.  725. which  was 
a  writ  of  error  to  the  circuit  court  of  the  United 
States  for  the  district  of  Wisconsin.  Oloott  v.  F^d 
du  Lac  County  Suprs.  88  U.  S.  16  Wall.  678, 21  L.  ed. 
882.  which  was  a  writ  of  error  to  a  United  States  cir- 
cuit court.  Douglass  v.  Pike  County,  101 U.  8. 077, 26 
L.  ed.  968,  which  came  from  a  United  States  court. 
Weightman  v.  Clark,  108  U.S. 266.  26  Lb  ed.  801, 
which  came  from  a  United  States  court,  Taylor  v. 
Ypsilanti,  105  U.S. 60,  26  L.  ed.  1006,  which  came 
from  a  United  States  court.  Louisiana  v.  Pilsbury, 
106  U.  8.  S78,  26  L.  ed.  1090,  which  although  a  writ 
of  error  to  the  state  court,  was  taken  up  on  the 
ground  that  the  contract  had  been  impaired  by 
subsequent  legislation  and  the  court  had  occasion 
incidentally  to  consider  a  change  in  the  construc- 
tion given  by  the  state  oourt  to  its  Constitution 
and  reiterated  the  statement  that  the  exposition 
given  by  tbe  highest  tribunal  of  the  state  must  be 
taken  as  correct  so  far  as  contraolB  made  under  the 
statute  interpreted  were  concerned  and  their  va- 
lidity and  obligations  could  not  he  impaired  by  any 
subsequent  decision  altering  the  construction. 
Burgess  v.  Seligman,  107  U.  8. 20, 27  L.  ed.  859.  which 
came  from  a  United  States  court  Anderson  v. 
Santa  Anna,  116  U.  S.  866,  29  L.  ed.  688,  which  was 
from  a  United  States  court.  Oerman  Sav.  Bank  of 
Davenport  v.  Franklin  County,  128  U.  8. 526, 82  L. 
ed.  619,  which  was  from  a  United  States  court 

It  will  be  Doticed  that  although  the  United  States 
oourt  refuses  to  permit  a  state  court  to  impair  the 
obligations  of  a  oontraot  in  all  of  the  above  de* 
cisions  it  was  only  after  it  had  acquired  Jurisdiction 
on  some  grounds  other  than  the  unconstitutional- 
ity of  such  decisions.  While  the  above  decisions 
were  being  rendered  and  in  connection  with  the 
Iowa  municipal  bonds,  an  attempt  was  made  to 
bring  up  for  review  a  decision  of  the  supreme 
court  of  the  state  declaring  bonds  invalid.  The 
report  of  the  cases  does  not  show  that  the  bonds 
were  issued  in  accordance  wltb  decisions  holding 
them  valid,  but  from  the  time  in  which  tbe  case 
came  up  and  the  general  circumstances  It  may  be 
inferred  that  there  was  little  if  anythiog  in  U  to 
distinguish  it  from  the  above  oases,  but  the  oourt 
dismined  the  writ  of  error  for  want  of  JiutpUo- 
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made  the  bar  of  the  debt  would  not  defeat  the 
ri^ht  to  redeem. 

4.  Dedflioiis  on  which  the  parties  to  m 
contract  rely  do  not  constitute  a  part  of  It  ao 
as  to  exempt  the  contract  from  the  operation  of 
a  subsequent  decision  declaring  a  different  rule 
upon  the  same  subject  and  overruling  the  earlier 
decisions. 

(Beatty,  Ch.  J.,  dissents.) 
(June  18, 1800.) 

APPEAL  by  plaintiff  from  a  Judgment  of 
the  Superior  Court  for  Humboldt  County 
in  favor  of  defendants  and  from  an  order  de- 
nying his  motion  for  new  trial  in  an  action 
brought  to  redeem  from  an  absolute  deed  given 
as  security  for  a  loan.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Stanly^  Stonear  ^  Hayea*  with 
Messrs,  J.  N.  Oillett  and  £.  W.  Wilaon, 
for  appellant: 

'  I.  Defendants  never  in  any  form  pleaded  the 
laws  of  the  state  of  New  York.  The  statute 
or  law  upon  which  they  depended  must  be  set 
out  in  hcBC  terba  or  efse  it  will  not  be  consid- 
ered as  pleaded. 

GilUtU  V.  Hilh  82  Iowa,  220;  Hoyt  v.  McNea, 
18  Minn.  890;  NdrrU  v.  Harris,  15  Cal.  255; 
Boots  Y.  Merritpether,  8  Bush,  897. 


The  plea  was  fatally  defective  for  the  reason 
that  it  neither  alleges  that  the  cause  of  action 
arose  in  the  state  of  New  York  nor  that  the 
period  of  time  prescribed  by  that  law  bad 
elapsed  at  the  commencement  of  the  action. 
These  are  necessary  and  material  averments. 

Headinffton  v.  NdT,  7  Ohio,  229;  Templeton 
V.  Sharp  (Ky.)  10  Ky.  L.  Rep.  499. 

Section  91  of  chapter  8  of  title  1,  of  Wait's 
Annotated  Code  of  Procedure,  pleaded  by  de- 
fendants, applies  solely  to  personal  actions. 
The  appellant's  cause  of  action  was  one  to  as- 
certain the  amount  due  upon  a  mortgage  and 
therefore  tbat  section  does  not  govern  the  case. 

Miner  ▼.  Beekman,  50  K.  Y.  887;  Hubbell  v. 
Sibley,  60  N.  Y.  468. 

An  action  to  redeem  under  these  circum- 
stances is  in  effect  under  our  system  merely  an 
action  to  remove  a  cloud.  And  since  a  court 
of  e(juity  may  require  Justice  to  be  done  as  a 
condition  of  removing  a  cloud  why  should 
there  be  any  period  oi  limitation  for  such  an 
action. 

Raynor  v.  Drew,  72  Cal.  307. 

If  the  personal  demand  is  barred  under  the 
laws  of  the  state  of  New  York  because  of  a 
failure  to  elect  that  remedy  the  defendants 
mav  still  elect  to  foreclose  their  mortgage  here 
and  to  which  suit  the  plaintiff  could  not  suc- 
cessfully plead  the  Statutes  of  Limitation. 


tlon,  holding  it  to  be  a  fundamental  error  **  that 
this  court  can  as  an  appellate  tribunal  reverse  the 
doclsion  of  a  state  court,  because  that  court  may 
hold  a  contract  to  be  void  which  this  court  might 
hold  to  be  valid."  Misslasippi  ft  IL  R.  Go.  v.  Bock, 
n  U.  8. 4  WalL  177, 18  L.  ed.  881. 

In  the  case  of  MisBtasippi  &  M.  B.  Go.  v.  Mc- 
Glure,  77  U.  8. 10  Wall.  610,  19  L.  ed.  997,  which  was 
a  writ  of  error  to  the  Supreme  Court  of  Iowa  and 
Involved  the  validity  of  municipal  bonds,the  case 
was  dismissed  for  want  of  jurisdiction,  and  the 
court  stated  that  the  state  had  passed  no  law  upon 
the  subject  after  the  bonds  were  issued,  and  the 
Constitution  of  the  state  which  as  construed  by  the 
supreme  court  worked  the  result  complained  of, 
was  In  force  when  the  bonds  were  Issued.  The 
25th  section  of  the  Judiciary  Act  was  held  not  to 
l^ve  jurisdiction  in  such  cases,  but  the  court  stated 
that  If  the  case  had  been  brought  from  the  circuit 
court  under  the  SBd  section  of  that  Act  the  ques- 
tion of  the  validity  of  the  bonds  would  have  been 
open  for  examination. 

,  In  Knox  v.  Bxchange  Bank  of  Virginia,  79  U.  S. 
12  WalL  879,  20  L.  ed.  414,  which  was  a  writ  of  error 
to  the  Supreme  Court  of  Appeals  of  Virginia,  the 
claim  was  made  that  the  charter  of  the  bank  mak- 
ing its  notes  receivable  for  debts  due  to  It,  was  a 
contract  which  the  decision  of  t^  Virginia  court 
had  impaired.  The  court  stated:  **  We  are  not  au- 
thorised by  the  Judiciary  Act  to  review  the  judg- 
ment of  the  state  courts  because  their  judgments 
refuse  to  give  effect  to  valid  contracts  or  because 
thoee  judgments  in  their  effect  impair  the  obliga- 
tions of  the  contract.** 

in  New  Orleans  Water  Works  Co.  v.  Louisiana 
Sugar  Kef.  Co.,  125  U.  S.  18, 81  L.  ed.  007,  the  court 
•aid  that  the  prohibition  in  the  United  States  Con- 
stitution against  the  impairment  of  the  obligations 
of  contracts  was  aimed  at  the  legislative  power 
<of  the  states  and  ooi  at  the  decisions  of  their 
courts,  and  In  Browo  v.  Smart,  146  U.  &  454, 80  L. 
«d.  778L  the  court  said  that  a  decision  of  the  state 
eourt  was  not  a  law  within  the  meaning  of  the  pro- 
vision of  the  Constitution  which  declares  that  no 
atate  shall  pass  any  law  impairing  the  obligation 
of  a  contract.    The  decisions  of  the  United  Staten 
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court  have,  however,  had  more  or  less  effect  upon 
state  decisions,  and  the  state  courts  have  to  some 
extent  acquired  the  idea  that  the  obligation  of 
a  contract  ought  not  to  be  impaired  by  a  sub* 
sequent  decision  of  a  court. 

In  Bay  v.  Western  Pennsylvania  Nat.  Gas  Co.,  12 
L.  B.  A.  290. 188  Pa.  676,  it  was  ruled  that  the  prin- 
ciple of  the  United  States  decisions  did  not  apply 
where  the  decision  complained  of  was  upon  a  ques- 
tion of  general  common  law  and  not  an  interpre- 
tation of  a  state  statute. 

In  Farrior  v.  New  Bngland  Mortg.  Security  Co. 
(Ala.)  12  L.  B.  A.  866,  the  court  decided  that  over- 
ruling decisions  of  a  state  court  of  last  resort, 
which  were  In  force  at  the  time  a  mortgage  was 
given  by  a  married  woman,  and  which  upheld  its 
validity  under  the  statutes,  did  not  affect  the  right 
of  tbe  mortgagee,  upon  the  ground  that  contracts 
when  made  under  such  circumstances  cannot  be 
annulled  by  subsequent  decisions  of  the  same  court 
overruling  former  ones. 

In  Harmon  v.  Auditor  of  Public  Accounts,  11 
West.  Bep.  69, 128  Hi  122,  the  court  said  that  the 
state  court  cannot  by  a  decision  any  more  than  a 
state  legislature  can  by  a  statute  impair  the  obli- 
gation of  a  contract 

In  Geddes  v.  Brown,  6  Phillim.  180,  the  court 
ruled  that  one  who  in  accordance  with  the  law  as 
laid  down  by  the  court  of  last  resort  enters  into  a 
contract,  should  not  suffer  because  it  is  subse- 
quently set  aside  and  another  rule  substituted  for 
it.    See  also  Menges  v.  Dentler,  88  Pa.  495. 

Upon  thCiquestion  of  Impairment  of  remedy 
generally,  see  note  to  Best  v.  Baumgardner  (Pa.)  1 
li.  B.  A.  856. 

Of  impairmeat  of  contract  right  by  procrasti- 
nating remedy,  see  Phlnney  v.  Phinney,  4  L.  B.  A. 
818,  and  noie^  81  Me.  460. 

Upon  the  question  of  whether  the  rule  of  the  lex 
fori  or  tbat  of  the  Xtx  (ooi  governs  in  determining 
whether  an  action  is  barred,  see  0*Shield8  v.  Geor- 
gia Pao.  B.  Co.  6  L.  B.  A.  162,  and  wAts  88  Ga.  621; 
fiotea  to  Bank  of  North  America  v.  Blndge  (Mass.) 
18  L.  B.  A.  66.  and  Nelson  v.  Chesapeake  ft  O.  B.  Co^ 
(Va.)15L.B.A  ftm  H.P.F. 
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Ould  ▼.  Stoddard,  54  Cal.  613;  ffenrp  v.  Con- 
fidence O,  dt  JS,  Min.  Co.  1  Nev.  619;  Maekiev, 
Lansing,  2  Nev.  802;  Michigan  Ins.  Co,  of  De- 
troit V.  Brown,  11  Mich.  265;  Cookes  v.  Cul- 
bertson,  9  Nev.  199. 

The  cause  of  action  arose  within  the  state 
of  California  and  not  within  the  state  of  New 
Tori£.  Acts  of  limitation  unless  they  expressly 
discharge  the  debt  are  simply  a  part  of  the 
remedy. 

Carson  v.  Hunter,  46  Mo.  467,  2  Am.  Rep. 
620;  Miller  v.  Brenham,  68  N.  Y.  88;  8taU  v. 
Swope,  7  Ind.  91 ;  Meek  v.  Meek,  45  Iowa,  294; 
M'ElmoyU  v.  Cohen,  88  U.  8.  18  Pet.  312,  10 
L.  ed.  177;  McCormick  v.  Brown,  86  Cal.  180; 
De  Cordova  v.  Qaltesion,  4  Tex.  470. 

The  instrument  in  this  case  was  and  is  a 
mortgage  executed  in  the  state  of  New  York, 
upon  lands  situated  in  the  state  of  CaHfomia. 
Under  such  circumstances  the  nature,  con- 
struction, and  validity  of  the  contract  is  to  be 
governed  by  lex  loci  contractus  while  all  mat- 
ters pertaining  to  the  remedy  or  the  enforce- 
ment of  the  contract,  must  be  determined  by 
lexfori. 

klinck  V.  Price,  4  W.  Va.  4,  6  Am.  Rep. 
268;  Swamk  v.  HufnagU,  9  West.  Rep.  629,  111 
Ind.  458;  Qoddard  v.  Satoyer,  9  Allen,  78; 
United  StaUs  v.  CroOw,  11  U.  8.  7  Cranch.  115. 
8  L.  ed.  287;  Oregon  £  W,  T,  dh  7.  Co.  v.  Bath- 
bun,  5  Sawy.  82;  1  Jones,  Mortff.  §  828;  Farm- 
ers L,  d  T.  Co.  V.  Postal  Tdeg,  Co,  5  New 
Eiiff.  Rep.  846,  55  Conn.  884. 

The  law  of  the  remedy  is  therefore  no  part 
of  the  contract,  and  *'when  the  question  is 
settled  that  the  contract  of  the  parties  is  legal 
and  what  is  the  true  interpretation  of  the  lan- 
guage employed  Xxv  them  in  framing  it,  the 
lex  loci  ceases  its  functions  and  the  lex  fori 
steps  in  and  determines  the  Ume,  the  mode, 
and  the  extent  of  the  remedy. 

Burchard  ▼.  Dunbar,  82  HI.  460,  26  Am. 
Rep.  884. 

The  court  found  as  facts  that  the  plaintiff 
was  continuously  a  resident  of  the  state  of 
New  York  and  absent  from  the  state  of  Cali- 
fornia from  March,  1865,  to  the  year  1885,  and 
that  the  defendants  never  came  to  nor  were  in 
the  state  of  California  until  in  the  year  1886. 
Under  our  laws,  then,  the  action  was  not  barred 
and  could  and  can  be  enforced  at  any  time 
within  four  years  after  that  period. 

Code  Civ.  Proc.  S  351;  Brown  v.  Nourse,  55 
Me.  230;  Graves  v.  Weeks,  19  Vt.  178;  PetcheU 
V.  Hopkins,  19  Iowa,  581;  Wood,  Cal.  Dig.  art. 
22,  S  22. 

We  are  not  called  upon  to  look  further  than 
the  law  in  force  at  the  time  the  action  was 
brought  since  that  law  governs  the  case. 

Winston  v.  McCormick,  1  Ind.  56;  State  v. 
Stcope,  7  Ind.  91;  Sampson  v.  Sampson,  68  Me. 
828. 

The  Code  of  Civil  Procedure  went  into  ef- 
fect less  than  four  years  after  the  execution 
and  delivery  of  the  mortgage. 

Under  section  846  plaintiff  has  the  right  to 
bring  his  action  to  redeem  from  the  mortgage 
at  any  time,  or  until  the  defendants  have  con- 
tinuously maintained  an  adverse  possession  of 
the  mortgaged  premises  for  five  years  after 
breach  of  some  condition  of  the  mortgage. 

Warder  v.  EnOen,  78  Cal.  291. 

The  bar  of  the  statute  not  then  having  be- 
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come  complete,  the  effect  of  this  provision  was- 
to  extend  the  plaintiff's  right  to  commence  hiS' 
action  for  an  indefinite  time  unless  a  five  years' 
adverse  possession  intervened. 

The  right  to  foreclose  and  the  right  to  re- 
deem are  co-existent,  and  until  the  remedy  to- 
foreclose  is  barred,  the  right  to  redeem  may 
be  exercised. 

Montgomery  v.  Speet,  55  Cal.  852;  Taylor  v. 
McClain,  60  Cal.  651. 

If  neither  of  the  parties  were  ever  in  the- 
state  how  can  it  be  said  that  the  cause  of  ac- 
tion of  either  one  is  barred. 

Plaintiff  is  entitled  to  have  the  cloud  re- 
moved from  his  title  independent  of  the  Stat- 
ute of  Limitations. 

De  Catara  v.  Orena,  80  Cal.  182;  Booth  v» 
Hoskins,  75  Cal.  271;  Ball  v.  Arnott,  80  Cal. 
848. 

Can  there  be  anv  laches  imputed  to  the  plain- 
tiff when  the  legal  title  never  passed  from  hin^ 
and  where  the  defendants  have  never  been  ij» 
possession. 

WiUiams  ▼.  Conger,  49  Tex.  582. 

An  unbroken  line  of  decisions  from  ApriV 
1858,  down  to  April,  1870,  held  that  a  mort- 
gage, whatever  its  terms,  was  a  mere  security^ 
ana  conveyed  no  title  to  the  mortgagee. 

McMillan  v.  Biehards,  9  Cnl.  411.  70  Am. 
Dec.  655;  Nagle  v.  Maey.  9  Cal.  428;  Hajftey  v. 
Maier,  18  Cal.  18;  Johnson  v.  Sherman,  15- 
Cal.  287,  76  Am.  Dec.  481;  Goodenow  v.  Ewer, 
16  Cal.  461;  Fogariy  v.  Sawyer,  17  Cal.  589; 
Lord  V.  Mwris,  18  Cal.  ASI^iDutton  v.  Wars- 
ehauer,  21  Cal.  609,  82  Am.  Dec.  765;  Grattan 
V.  Wiggins,  28  Cal.  16;  Cunningham  v.  Haw- 
kins, 27  Cal.  608;  PMemvs  v.  Trainer,  80  Cal. 
687;  Gay  v.  Hamilton,  88  Cal.  688;  Jadaon  v. 
Lodge,  86  Cal.  28;  Mack  v.  WcUlar,  89  Cal.  247. 

8uch  laws  are  a  part  of  the  contract. 

Bishop.  Com.  8§  565, 566;  Brine  v.  Hartford 
K  Ins,  Co.  96  U.  8.  627.  24  L.  ed.  858;  Ed- 
wards  v.  Keartey,  96  U.  8.  595.  24  L.  ed.  793. 

8ince  the  rendering  of  the  decisions  in  the- 
cases  of  De  Esplnosa  v.  Gregory,  40  Cal.  58, 
and  Hughes  v.  Da/vis,  ^  Cfd.  117,  our  court 
has  returned  to  the  doctrine  announced  in  ita 
many  earlier  decisions  and  with  them  now 
holds  that  a  deed  absolute  in  form  given  merely 
to  secure  an  indebtedness  is  a  mortgage  and 
does  not  pass  the  legal  title  to  the  premises. 

Taylor  v.  McLain,  64  Cal.  514;  Bealy  t. 
O^Brien,  66  Cal.  517;  Baynor  v.  Drew,  72  Cal. 
807;  Booa  v.  Eoskiris,  75  Cal.  271;  6mith  v. 
Smith,  80  Cal.  823;  HaU  v.  Arnott,  Id.  348; 
Murdoch  v.  Clark  (Cal.)  June  7,  1890. 

Under  neither  the  former  nor  the  present 
decisions  therefore  did  the  legal  title  pass  to 
the  respondents. 

II.  The  deed  from  John  H.  Allen  to  re- 
spondents was  a  mortgage. 

The  real  character  of  the  instrument  depends 
upon  the  intention  and  purpose  of  the  partiea 
in  executing  it  to  be  determined  from  the  facia 
and  circumstances  surrounding  and  succeeding- 
its  execution. 

Sweetzer*s  App.  71  Pa.  278;  Montgomery  v.. 
Speet,  55  Cal.  852. 

The  true  test  is  whether  the  object  of  th» 
instrument  was  to  evjdence  a  purchase  and 
transfer  an  interest  in  land,  or  merely  to  secure* 
a  debt  or  obligation .  In  the  former  case  it  is  a 
deed,  in  the  latter  case  it  is  a  mortgage. 
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Jtontoamery  y.  Spect,  iupra;  Bam  y.  Ketcl 
tas,  46  IT.  Y.  611 ;  Oarr  y.  Carr,  52  N.  Y.  268; 
Bnshean  y.  Husheon,  71  Cal.  411. 

The  instrament  is  none  the  less  a  mortnige 
because  the  grantor  is  not  the  person  whose 
debt  is  secured  and  who  holds  the  equity  of 
redemption. 

Murray  y.  WaUt&r,  81  N.  Y.  899;  Eoumt  y. 
Lamont,  55  Pa.  815;  Oarr  y.  Carr,  5d  K  Y. 
2?)8;  Panfe«  y.  TVw*,  82  N.  Y.  891;  />otf(f  v. 
NeiUon,  90  N.  Y.  348;  Smith  v.  Oremw-,  71  TIL 
185;  Purdy  v.  BuUard,  41  Cal.  447;  Jf<>rrM  y. 
Pttdiwv.TSN.  Y.552;  McBurney^.  Wellman, 
42  Barb.  401;  Stoddard  y.  Whiting,  46  N.  Y. 
627. 

An  instrument  which  when  executed  is  a 
mortgage  is  always  thereafter  a  mortgage. 

Horn  y.  Ksieltat,  ntpra;  Odeil  y.  Montrou, 
68  N.  Y.  500. 

The  respondents'  right  to  foreclose  their 
mortgage  was  not  barred  at  the  date  of  the 
commencement  of  the  action  for  the  following 
reasons: 

(1)  The  respondents'  action  to  foreclose  their 
mortgage  could  only  haye  been  brought  in  the 
state  of  California. 

(2)  At  the  date  of  the  deed  to  respondents, 
December  80, 1869,  the  following  was  the  law 
of  California: 

"  If  when  the  cause  of  action  shall  accrue 
against  a  person  he  is  out  of  the  state,  the 
action  may  be  commenced  within  the  time 
herein  limited  after  his  return  to  this  state." 

2  Hittel,  Gen.  Laws,  4864,  g  22,  p.  685.  See 
Palmer  y.  Shaw,  16  Cal.  98;  Wait  y.  Wright,  66 
Cal.  202. 

When  the  Codes  went  into  operation  the 
appellant's  right  to  redeem  had  not  been  barred 
both  because  the  right  to  foreclose  still  existed 
and  because  the  respondents  never  having  been 
in  the  actual  occupancy  of  the  premises,  the 
statute  had  not  yet  commenced  to  run. 

Bulbea  V.  SiSUv,  50  N.  Y.  478;  Miner  y. 
Beekman,  50  N.  Y.  841. 

The  Civil  Code  changed  the  rule  followed 
by  the  courts  before  its  adoption  and  cave  to 
mortgagors  the  privilege  at  any  time  after  the 

{>riDcipal  obligation  becomes  due  to  have  the 
ien  extinguished  that  would  otherwise  cloud 
their  title  upon  paying  the  debt  rej^ardless  of 
the  running  of  the  Statute  of  Limitations 
against  the  principal  obligation. 

haU  V.  Amott,  80  Cal.  856;  Bttbbell  v. 
Sibley,  50  N.  Y.  473;  Moore  v.  Cable,  1  Johns. 
Cb.  887,  1 L.  ed.  182;  Mirier  v.  Beekman,  60  N. 
Y.  841. 

The  provisions  of  the  Codes  became  appli- 
cable to  mortgages  made  before  as  well  as 
afterwards  when  the  statute  had  not  already 
extinguished  them. 

Billingi  y.  Ball,  7  Cal.  1;  Orattan  v.  Wig- 
gin$,  28  Cal.  16;  Skinner  v.  Buck,  29  Cal.  258; 
Wood,  Lira.  Act,  chap.  1,  §  2. 

If  the  Code  prescribes  the  rule  the  statute  has 
not  ycc  commenced  to  run  against  the  appel- 
lant's cause  of  action  as  the  respondents  have 
never  been  ih  the  actual  possession  of  the 
land. 

Moore  y.  Cable  and  BaU  y.  Arnott,  supra. 

In  New  York  the  statutory  limitation  against 
a  mortgagor  was  ten  yean,  and  the  statute  did 
not  commence  to  run  until  the  mortgagee 
entered  and  held  the  premises  adversely. 

16  L.  R  A. 


BubbeU  y.  BiMey  and  Miner  ▼•  Beekman, 
supra. 

Respondents  were  not  only  mortgagees,  but 
trustees  of  the  appellant.  The  legal  title  had 
been  conveyed  to  them  by  John  H.  Allen, 
appellant's  trustee,  and  accepted  by  them  with 
a  knowledge  of  and  subject  to  the  trust.  It  ia 
a  principle  of  equity  that  the  holder  of  an 
equitable  title,  for  example  the  beneficiary  of 
a  trust,  can  be  devested  of  his  equitable  title 
by  adverse  possession  only. 

OiOfert  y.  Sleeper,  71  Cal.  290;  Reynolds  v. 
Sumner,  12  West.  Rep.  827, 126  111.  72;  Low  v. 
Watkins,  40  Cal.  571,  6  Am.  Rep.  624;  Ooulson 
y.  Walton,  84  U.  S.  9  Pet.  81,  9  L.  ed.  59; 
BarrisY,  King,  16  Ark.  122;  Wood,  Lim.  Act, 
chap.  17,  g  219;  Variek  y.  Edwards,  11  Paige^ 
291,  5  L.  ed.  140. 

Messrs,  J.  D«  H.  CluuBberlin  and  S.  M«. 
Bnek«  for  respondents: 

L  The  cause  of  action  was  clearly  barred  by 
the  provisions  of  section  848  of  the  Code  of 
Civil  Procedure  of  this  state. 

The  cause  of  action  set  forth  in  the  complaint 
was  an  equitable  action,  not  otherwise  provided 
for  in  the  Code,  and  suit  must  be  brought 
thereon  in  four  years. 

Fmer  V.  Southern  Pae,  B.  Oo,  82  Cal.  48. 

The  defendants  can  plead  the  lex  fori  all 
parties  to  the  action  being  nonresidents  and 
submitting  themselves  to  the  Jurisdiction  of 
the  courts  of  this  state. 

Fike  V.  Clark,  55  Mo.  105;  Thomas  v.  Black, 
22  Mo.  880;  Moore  v.  CofrroU,  54  €k.  1^6. 

A  statutory  exception  to  the  bar  of  the 
statute  similar  to  section  851  of  the  Code  of 
Civil  Procedure  of  this  state  applies  only  to- 
residents  of  this  state  and  not  to  nonresidents 
submitting  themselves  to  the  Jurisdiction  of 
the  courts  where  Uie  remedy  is  sought. 

If  defendants  cannot  enforce  their  claims 
against  the  plaintiff  for  money  paid  and  ad- 
vanced to  him  by  reason  of  the  Statutes  of 
Limitation  then  the  plaintiff  cannot  enforce 
his  equitable  right  to  redeem. 

Orattan  v.  Wiggins,  28  Cal.  86;  Cunningham 
%  Bawkins,  24  Cal.  408,  85  Am.  Dec.  78;  Be 
Bsplnosa  v.  Gregory,  40  Cal.  62;  Taylor  v. 
MeClain,  60  Cal.  651. 

At  the  execution  of  these  deeds  a  deed 
absolute  in  form,  but  intended  as  a  mortgage,, 
conveyed  the  legal  title  as  title. 

Jackson  v.  Lodge,  86  Cal.  28;  Bughes  v^ 
Davis,  40  Cal.  120;  Be  Bsplnosa  v.  Gregory ,^ 
eupra;  Davenport  v.  Turpin,  48Cal.  604;  Pico- 
V.  Gallardo,  52  Cal.  206;  Biggins  y.  Biggins,  46 
Cal.  264. 

If  the  deeds  in  controversy  conveyed  the 
legal  title  although  given  as  security,  then  as 
no  possession  was  given  defendants  under  said 
mortgage  deeds  the  Statute  of  Limitations 
commenced  to  run  at  the  execution  of  the 
deeds. 

Code  Civ.  Proc.  §§  889-861 ;  Grant  v. 
Burr,  54  Cal.  8O0;  Koe/i  v.  Briggs,  14  Cal.  256, 
78  Am.  Dec.  651. 

When  plaintiff's  right  to  redeem  became 
barred  by  the  Statute  of  Limitations  defend- 
ants' title  became  absolute:  when  plaintiff's 
right  to  enforce  his  equity  of  redemption  was 
gone,  all  his  equities  became  merged  in  the 
fe^  title. 

2  Jones,  Mortg.  g  1146,  and  cases  cited. 
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The  rights  ot  redemption  and  foreclosure 
are  reciprocal. 

Baynor  v.  JDreu),  73  OaL  807;  Tayhr  ▼. 
MeClnin,  60  Cal.  651. 

II.  A  trust  deed  executed  as  security  for  the 
payment  of  money  transfers  the  legal  title. 

I'uquay  v.  Stickney,  41  Cal.  583-587;  Part- 
ridge V.  Sfiepard,  71  Cal.  478;  Koch  v.  Briggs, 
14  Cal.  256,  78  Am.  Dec.  651;  Orant  ▼.  Burr, 
54  Cal.  298:  Bateman  y.  Burr,  57  Cal.  480; 
Durkin  v.  Burr,  60  Cal.  860. 

In  order  to  constitute  a  mortgage,  the  con- 
veyance and  defeasance  must  be  between  the 
same  identical  parties. 

Low  Y.  Henry,  9  Cal.  549;  Am.  ^  £ng. 
Encyclop.  Law,  title  Defeaeance, 

Defendants  could  not  have  sustained  an 
action  to  foreclose  this  absolute  deed. 

Koch  V.  BriggSf  supra. 

The  court  cannot  decree  that  defendants 
hold  the  legal  title  in  trust  for  plaintiff  as 
security  for  moneys  advanced  and  to  be  ad- 
vanced, because  there  are  no  allegations  of  the 
complaint  which  would  authorize  it. 

2'aylor  v.  McLain,  64  Cal.  518;  Be  Gazara 
v.  Orena,  80  Cal.  184;  Mondran  v.  Ooux.hl 
Cal.  153;  Boone  v.  ChiUe,  85  U.  S.  10  Fet. 
209.  9  L.  ed.  899;  Bathbun  v.  Bathbun,  6 
Barb.  107;  Orem  v.  CkmUavd,  10  Cal.  832.  70 
Am.  Dec.  725;  Morenhout  v.  Barron,  4^  Cal. 
606;  Gregory  v.  Nehon,  41  Cal.  284;  Green  v. 
Palmer,  15  Cal.  411,  76  Am.  Dec.  492;  Mur- 
doch y.  Clarke,  59  CaL  688. 

The  legal  title  being  in  defendants,  the  stat- 
ute commenced  running  in  1869,  and  when 
defendants'  cause  of  action  to  recover  the 
money  advanced  to  plaintiff  became  barred, 
then  any  cause  of  action  plaintiff  may  have 
had  to  redeem  became  barred  also. 

2  Jones,  Mortg.  §  1146;  Cunningham  y. 
Bawkine,  24  Cal.  408,  85  Am.  Dec.  78;  Grat- 
tan  V.  Wiggine,  23  Cal.  16;  Arrington  y.  Lie- 
comb,  84  Cal.  866;  Koefi  v.  Briggs  and  Taylor 
y.  Atc(  lain,  eupra. 

By  the  laws  of  New  York  defendants  lost 
their  riffht  to  collect  the  moneys  advanced  lo 
plaintiff  in  1875,  ten  years  before  plaintiff  came 
to  this  state. 

The  effect  of  section  861  (Code  Civ.  Proc.) 
is  to  permit  a  defendant  who  is  sued  here  by 
one  who  has  not  been  a  citizen  of  this  state, 
and  upon  a  contract  made  in  another  state,  to 
plead  the  Statute  of  Limitations  of  such  state 
when  more  favorable  to  him  than  our  own. 

Osgood  V.  Artt,  10  Fed.  Rep.  865:  PenfUld 
y.  Chesapeake,  O,  <Sf  8,  W,  R  Co.  2l»  Fed,  Rep. 
494,  184  U.  S.  852,  88  L.  ed.  942. 

The  laws  of  this  state  which  existed  when 
the  transaction  occurred,  and  which  created 
and  defined  the  legal  and  equitable  obligations 
of  the  parties  arising  out  oi  the  loan  and  the 
^'xecution  of  the  deeds  as  security  therefor,  are 
to  be  read  as  forming  part  of  the  contract 
itself. 

Bishop,  Cont  §§  565.  566;  Broneon  y.  Kin- 
tie,  42  U.  8.  1  How.  819, 11  L.  ed.  146;  United 
States  V.  Quiney,  71  t.  S.  4  Wall.  550,  18  L. 
ed.  408. 

At  the  time  these  deeds  were  executed,  being 
absolute  in  form,  intended  as  security  only, 
tbey  tniusf erred  the  legal  title,  and  there  was 
left  in  the  person  executing  it  a  mere  equity  of 
redemption. 

16  L.  R.  A. 


Bughea  y.  Davis,  40  Cal.  117. 

And  whenever  the  debt  to  secure  which  the 
deed  was  made  became  barred  by  the  Statute 
of  Limitations  the  right  to  redeem  was  also 
barred. 

De  Esplnosa  y.  Gregory^  40  Cal.  58. 

The  right  to  foreclosure  and  the  right  to 
redeem  were  always  regarded  as  reciprocal 
and  commensurable,  and  if  one  was  lost  by 
lapse  of  time,  so  was  the  other  also. 

Cunningham  y.  Hawkins,  24  Cal.  403,  85 
Am.  Dec.  78;  Arrington  v.  Liscom^  84  CaL 
866;  Koeh  y.  Briggs,  14  Cal.  257, 78  Am.  Dec. 
651. 

The  states  may  change  the  remedy,  pro- 
vided no  substantial  right  secured  by  the  con- 
tract is  impaired;  whenever  such  a  result  is 
produced  by  the  Act  in  question,  to  that  ex- 
tent it  is  void. 

Waiktr  V.  Whitehead,  88  U.  S.  16  Wall.  818. 
21  L.  ed.  858. 

Section  846  of  the  Code  of  Civil  Procedure, 
if  held  applicable,  would  operate  as  a  material 
change  in  the  rights  and  obligations  of  the 
parties  as  they  existed  at  the  date  of  the  exe- 
cution of  these  deeds. 

Beyward  v.  Judd,  4  Minn.  488;  Phinney  y. 
Phinney,  4  L.  R.  A.  848,  81  Me.  450. 

The  settled  interpretation  of  the  law  by  our 
supreme  court  in  Hughes  v.  Dams,  40  Cal.  117; 
De  Esplnosa  v.  Gregory,  40  CaL  58;  Davenport 
y.  Turpin,  48  Cal.  604;  Pieo  v.  Gallardo,  58 
Cal.  206, — became  a  par*  of  the  law  of  thia 
state,  as  much  so  as  if  incorporated  into  the 
body  of  it  by  the  Legislature. 

dhristy  v.  Pridgeon,  71  U.  S.  4  Wall.  196- 
208,  18  L.  ed.  822-824;  Union  Nat,  Bank  of 
Chicago  v.  Bank  of  Kanme  City,  186  U.  S. 
223,  84  L.  ed.  841. 

III.  Whenever  the  transaction  has  been  one 
whereby  the  legal  title  to  the  property  passed 
out  of  the  mortgagor  no  foreclosure  is  neces- 
sary. 

Koeh  V.  Briggs,  14  Cal.  256.  78  Am.  Dec 
651;  Cunningham  y.  Hawkins,  24  Cal.  406,  85 
Am.  Dec  78;  Millard  v.  Hathaway,  27  Cal. 
120-146;  Arrington  v.  Liscom,  84  Cal.  866; 
7'aylor  v.  McClnin,  60  Cal.  652;  Grant  y. 
Burr,  54  Cal.  800;  Tyler  v.  Mayre  (Cal.)  June 
80,  1891;  Fuquay  v.  Stiekney,  41  Cal.  588; 
Partridge  v.  Shepard,  71  Cal.  478;  Bateman  v. 
Burr,  57  Cal.  480;  Durkin  v.  Burr,  60  CaL 
360. 

The  several  sections  of  the  Code  show  that 
the  Legislature  never  intended  those  sections 
to  be*  retroactive. 

New  York  db  0.  M.  B.  Co.  y.  Van  Horn,  57 
N.  Y.  477;  GoiOotel  v.  New  York,  87  N.  Y.  448; 
Thome  V.  San  Franciseo,  4  Cal.  182;  Davis  v. 
Minor,  1  How.  (Miss.)  188,  28  Am.  Dec.  325; 
Woart  V.  Winnick,  8  N.  H.  473, 14  Am.  Dec 
884;  Society  fw  Prop.  Gosp.  v.  Wheeler,  2  GalL 
139;  Chew  Heong  v.  United  States,  112  U.  S. 
559,  28  L.  ed.  778;  Mann  v.  McAtee,  87  CaL 
14;  Sharp  v.  Blankenship,  59  Cal.  289;  Central 
Pae,  B,  Go.  y.  Sehaekelford,  68  Cal.  265;  Hi- 
bernia  San.  db  Loan  aoc.  v.  Jordan,  6  Pae. 
Coast  L.  J.  686;  Hibernia  Sav.  dk  Loan  Soc,  y. 
Hayei,  56  Cal.  297. 

The  Legislature  has  no  power  to  take  away, 
change,  or  modify  lested  rights.  Any  law 
postponing  the  time  within  which  appellant 
was  obli^d  to  pay  in  order  to  preserve  hia 
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equity  impaired  the  obligation  of  this  con- 
tract. 

LouUiana  ▼.  New  OrUans,  102  U^  S.  207.  26 
L.  ed.  188. 

8ucb  acta  have  been  held  within  the  inhibi- 
tion of  the  Constitution  in  numerous  cases. 

January  v.  January ^  7  T.  B.  Mon.  642, 18 
Am.  Dec.  211;  Qoenen  v.  Schroeder,  8  Minn. 
387;  Boice  v.  B<dee,  27  Minn.  371;  QreetifMr. 
DorrU,  1  Sneed,  648;  Bobiruon  ▼.  Haw,  18 
Wis.  842. 

The  laws  relatin/t  to  enforcement  of  a  con- 
tract are  part  thereof. 

BMiuati  y.  Ifoffee,  9  Cal.  81,  70  Am.  Dec 
e88;  Smith  y.  Cleveland,  17  Wis.  668;  Ed 
ioards  y.  Keaney,  96  U.  S.  695,  607,  24  L.  ed. 
798.  798. 

In  this  case  the  legal  title  to  the  property 
yested  in  defendants.  The  Legislature  had  no 
power  to  deyest  it  and  confer  it  upon  plaintiff. 

HelmY.  Webster,  86  III.  116;  Koenig  v.  Omaha 
d  W.  R,  Co.  8  Neb.  883;  Deioey  y.  Lambier,  7 
Cal.  347;  Stafford  y.  Lick,  Id.  480;  Skinner  y. 
Buck,  29  Cal.  263. 

The  Legislature  cannot  alter  or  repeal  an  Act 
•o  as  to  affect  contracts  made  during  tbe  exist- 
ence of  the  Act. 

Toulumne  RedempHcn  Co,  y.  Sedgwick,  15 
Cal.  615. 

The  remedy  enters  into  and  forms  a  material 
part  of  the  obligation  of  a  contract. 

Walker  v.  Whitehead,  88  U.  S.  16  Wall.  814. 
21  L.  ed.  367;  Bawson  y.  Thornton,  48  QtL.  587; 
Ounn  V.  Barry,  82  U.  8.  16  Wall.  610,  21  L. 
ed.  212;  Johnson  y.  Higgine,  8  Met.  (Ey.)  666; 
Seaine  y.  BelUHUe,  89  N.  J.  L.  526. 

And  a  statute  can  no  more  impair  the  ef- 
^cacy  of  a  contract  by  changing  the  remedy 
than  attack  its  vitality  in  any  other  way. 

Smith  V.  Moree,  2  Cal.  624;  Johneon  y.  Dun- 
ean,  3  Mart.  (La.)  631,  6  Am.  Dec.  676;  Coff- 
man  y.  Bank  of  Kentucky,  40  Miss.  29;  Curran 
y.  Arkansas,  66  U.  8.  16  How.  304, 14  L.  ed. 
706;  United  States  y.  Muscatine,  76  U.  8.  8 
Wall.  688,  19  L.  ed.  498;  WaUcer  y.  Whitehead, 
eupra;  Oleott  y.  Fond  du  Lae  County  Suprs. 
SB  U.  8.  16  Wall.  678,  21  L.  ed.  382;  Gunn  y. 
Barry,  82  U.  8.  15  Wall.  623,  21  L.  ed.  216| 
Edwards  y.  Kearzey,  96  U.  8.  601,  24  L.  ed. 
796;  Taylor  y.  Steams,  18  Graft.  244;  Nevitt 
y.  P&rt  Gibson  Bank,  6  8medes  &  M.  518;  Von 
Baumbaeh  y.  Bade,  9  Wis.  660;  Thompson  y. 
Com.  81  Pa.  314. 

Paterson,  J,,  deliyered  the  opinion  of 
the  court: 

Appellant  receiyed  from  the  state  a  certif- 
icate of  purchase  for  the  lands  described  In 
the  complaint,  on  March  28,  1860,  and  in 
Auffust  following  assigned  the  same  to  one 
Collins,  to  secure  an  indebtedness  of  $30, 
and  thereafter  a  patent  was  issued  from  the 
state  to  Collins.  Appellant  paid  Collins  the 
amount  due  him ;  and  the  latter,  by  request 
of  appellant,  conyeyed  the  land  to  John  H. 
Allen,  who  paid  no  consideration  therefor. 
Respondents  thereafter  advanced  to  the  ap- 
pellant certain  sums  of  money  for  the  pay- 
ment of  taxes  which  had  become  delinquent, 
and,  to  secure  the  repayment  to  them  of  said 
sums,  the  appellant,  on  June  12,  1869.  caused 
eaid  John  H.  Allen  to  convey  the  lands  to 
them  as  security  for  the  repayment  of  the 
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money  they  had  advanced.  This  deed  waa 
absolute  in  form.  John  H.  Allen  received  no 
consideration  for  tbe  deed.  Neither  of  the 
parties  has  ever  been  in  actual  possession  of 
the  land.  The  coutract  of  loan  was  oral, 
and  no  time  was  fixed  in  which  appellant 
was  to  make  repayment.  Plaintiff  never 
made  any  demand'  for  an  accounting,  or  any 
offer  to  redeem,  prior  to  the  year  1885,  and 
defendants  did  not,  prior  to  that  time,  assert 
any  claim  of  title  \o  the  lands  adverse  to 
plaintiff's  ri^ht  to  a  reconveyance  upon  pay- 
ment of  the  indebtedness.  This  action  was 
commenced  March  16,  1887.  The  court  be- 
low rendered  Judgment  for  the  defendants. 
A  motion  for  a  new  trial  was  denied,  and 
plaintiff  appealed  from  the  order,  and  frqin 
the  judgment. 

1.  The  court  below  held  that  plaintiff^s 
cause  of  action  was  barred  by  the  provisions 
of  section  361,  Code  Civ.  Proc.  That  sec- 
tion provides :  **  When  a  cause  of  action  has 
arisen  in  another  state,  or  in  a  foreign  coun- 
try, and  by  the  laws  thereof  an  action  thereon 
cannot  be  maintained  against  a  person  by 
reason  of  the  lapse  of  time,  an  action  thereon 
shall  not  be  maintained  against  him  in  this 
state,  except  in  favor  of  one  who  has  been  a 
citizen  of  this  state,  and  who  has  held  a 
cause  of  action  from  the  time  it  accrued." 
It  is  claimed  by  appellant  that  under  that 
section  it  was  incumbent  on  the  respondents 
to  set  out  the  facts  upon  which  they  rely,  to 
show  that  the  cause  of  action  arose  in  the 
state  of  New  York,  and  that,  under  the  laws 
of  that  state,  it  was  barred  by  the  Statute  of 
Limitations.  A  complete  answer  to  this  con- 
tention is  found  in  section  458,  Id.,  which 
provides :  **  In  pleading  the  Statute  of  Limi- 
tations it  is  not  necessary  to  state  the  facta 
showing  the  defense,  but  it  may  be  generally 
stated  tnat  the  cause  of  action  is  barred  by 
the  provisions  of  section  (giving  the  number 
of  the  section  and  subdivision  thereof,  if  it 
is  so  divided,  relied  upon)  of  the  Code  of 
Civil  Procedure,  and  if  such  allegation  be 
controverted  the  party  pleading  must  estab- 
lish on  the  trial  the  facts  showing  that  the 
cause  of  action  is  so  barred. "  The  rule  thus 
established  was  intended  to  simplify  the 
form  of  pleading  such  defenses,  and  is  one 
which  the  court  cannot  depart  from  on  a  con- 
jecture that  the  Legislature  intended  to  ex- 
cept from  its  operation  cases  of  this  kind. 

The  contract  was  made  in  New  York, 
where  all  the  parties  resided,  and  neither  of 
them  was  in  this  state  thereafter  until  the 
year  1885;  and  it  is  claimed  by  appellant 
that,  under  sections  346,  361.  Id.,  and  2903, 
Civil  Code,  the  respondents'  right  to  fore- 
close their  mortgage  was  not  barred  at  the 
date  of  the  commencement  of  this  action; 
that  appellant  remained  the  equitable  owner 
of  the  property,  and  his  right  to  redeem  waa 
kept  alive.  Those  sections  read  as  follows : 
**  Sec.  846.  An  action  to  redeem  a  mortgage 
of  real  property,  with  or  without  an  account 
of  rents  ana  profits,  may  be  brought  by  the 
mortgagor,  or  those  claiming  under  him, 
against  the  mortgagee  in  possession,  or  thovA 
claiming  under  him,  unless  he  or  they  have 
continuously  maintained  an  adverse  posses- 
sion of   the   mortgaged   premises  for   flva 
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years  after  breach  of  some  ooDditioii  of  the 
mortgage."  "bee.  851.  If,  when  the  cause 
of  action  accrues  against  a  person,  he  is  out 
of  the  stAte,  the  action  ma^  be  commenced 
within  the  term  herein  limited  after  his  re- 
turn to  the  state ;  and  if,  after  the  cause  of 
action  accrues,  he  departs  from  the  state,  the 
time  of  his  absence  is  not  part  of  the  time 
limited  for  the  commencement  of  the  action. " 
"  Sec.  2903.  Every  person  having  an  interest 
in  property  subject  to  a  lien  has  a  right  to 
redeem  it  from  the  lien  at  any  time  after  the 
claim  is  due,  and  before  his  right  of  redemp- 
tion is  foreclosed."  Civil  Code.  In  sup- 
port of  this  contention,  counsel  for  appellant 
say,  in  substance :  **  Respondents'  action  to 
foreclose  could  have  been  brought  only  in 
this  state.  The  word  'return,'  as  employed 
in  section  851,  supra,  is  applicable  to  per- 
sons coming  from  abroad,  as  well  as  to  citi- 
zens who  nave  left  the  state  for  a  tempo- 
rary purpose  and  returned  thereto.  The  stat- 
ute had  not  commenced  to  run  in  1866,  be- 
cause the  respondents  had  never  been  in  the 
actual  occupancy  of  the  premises.  Section 
2908,  Civil  Code,  and  section  846,  Code 
Civil  Proc.,  provided  rules  of  limitation 
different  from  those  which  had  previously 
been  followed  by  the  courts  of  this  state, 
and  those  new  rules  are  applicable  to  mort- 
gages made  before,  as  well  as  those  made 
after,  the  adoption  of  the  Codes,  unless  the 
remedy  was  extinguished  at  the  time  the 
Codes  took  effect.  Respondents  were  not 
only  mortgagees  but  trustees  of  appellant; 
and  the  statute  could  not  commence  to  run 
in  their  favor  until  an  offer  to  redeem  was 
made  by  appellant.  There  could  be  no 
laches  on  the  part  of  appellant,  because  the 
legal  title  remained  in  him,  and  no  adverse 
claim  was  made  by  respondents.  '*  These  con- 
tentions cannot  be  1  ightly  passed  over.  They 
deserve  to  receive  and  they  have  received  our 
careful  attention.     In  the  solution   of   the 

auestion  presented  as  to  the  effect  of  the 
eed,  we  must  read,  as  a  part  of  the  contract, 
the  laws  of  this  state  existing  at  the  time 
the  contract  was  made,  {Klinck  v.  Pri^,  4 
W.  Ya.  4,  6  Am.  Rep.  268;  United  States 
V.  Qrw^,  11  U.  S.  7  Cranch,  115,  8  L.  ed. 
287,)  although  the  nature  of  the  construction 
of  the  contract  of  loan,  which  was  made  in 
New  York,  is  determined  by  the  latter  state, 
{J>e  Wolf  V.  Johnson,  23  U.  8.  10  Wheat.  867, 
6  L.  ed.  848.)  It  is  true  an  action  to  fore- 
close must  be  brought  where  the  property  is 
situated ;  but  it  does  not  follaw  that  respond- 
ents could  have  maintained  an  action  to 
foreclose  at  the  time  this  suit  was  com- 
menced. Both  parties  resided  in  the  state  of 
New  York,  where  the  contract  was  made, 
and  either  could  have  maintained  an  action 
there  on  the  contract.  The  plaintiff  could 
have  enforced  his. right  to  redeem,  and  the 
defendants  could  have  recovered  the  amount 
for  which  they  held  the  land  as  securitv. 
Montgomery  v.  Speet,  56  Cal.  852;  Kanawha 
Goal  Co,  v.  Kam4X,v}ha  dt  0,  Coal  Co,  7  Blatchf . 
415;  Gardner  ▼.  Ogden,  22  N.  Y.  827,  78 
Am.  Dec  192 ;  WiUiams  v.  FiUkugK  87  N. 
Y.  444.  In  this  state,  when  an  action  on  a 
promissory  note,  secured  by  mortgage  of  the 
same  date  upon  real  property,  is  barred  by 
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the  Statute  of  Limitations,  the  mortgagee 
has  no  remedy  upon  the  mortgage.  LSrd  v. 
Morris,  18  Cal.  482;  HeinUn  v.  CastrQ,  22 
Cal.  100/  The  debt  is  regarded  as  the  prin- 
cipal, and  the  mortgage  as  a  mere  incident. 
When  the  debt  is  barred,  the  remedy  upon 
the  mortgage  is  also  barred.  McOarthy  v. 
White,  21  Cal.  495.  If,  therefore,  respond- 
ents could  not  maintain  an  action  in  New 
York  for  the  recovery  of  the  monej^  due, 
they  could  not  maintain  an  action  m  tbia 
state  to  foreclose  the  mortgage.  Code  Civ. 
Proc.  §  861.  At  the  time  the  conveyance 
was  made  by  John  H.  Allen  to  the  respond- 
ents, a  deed  absolute  in  form,  but  intended 
as  a  mortgage,  in  this  state,  transferred  the- 
legal  title,  and  there  was  left  in  the  persoi^ 
executing  it  a  mere  equity  of  redemption ; 
and  whenever  the  debt,  to  secure  which  the- 
deed  was  made,  became  barred  by  the  Stat- 
ute of  Limitations,  the  right  to  redeem  wa» 
barred.  Hughes  v.  Datis,  40  Cal.  117 ;  De- 
Esplnosa  v.  Gregory,  Id.  58.  The  right  to 
redeem  and  the  right  of  the  creditor  to  sue 
on  a  contract  were  reciprocal.  When  one 
was  lost  the  other  could  not  be  enforced. 
Cunningham  v.  Hawkins,  24  Cal.  403.  8{^ 
Am.  Dec  78;  Arrinjgton  v.  lAseom,  84  Cal. 
866;  Qrattan  v.  Wiggins,  23  Cal.  85.  No- 
subsequent  legislation  could  change  the- 
rights  or  obligations  of  the  parties,  or  ex- 
tend the  time  for  action.  The  right  and  time- 
to  redeem  were  fixed  by  the  laws  in  force  at 
that  time.  Bronson  v.  Kinzie,  42  U.  S.  1 
How.  816, 11  L.  ed.  145;  Walker  v.  WhiU- 
head,  88  U.  S.  16  Wall.  818,  21  L.  ed. 
858 ;  Heyward  v.  JuM,  4  Minn.  488,  (Gil. 
875;)  Phinney  v.  PHnney,  81  Me.  450.  4 
L.  H.  A.  848.  Under  the  decisions  just 
cited,  section  846,  Code  Civ.  Proc.,  is  in- 
applicable, because  it  would  effect  a  ma- 
terial change  in  the  rights  and  obligations- 
of  the  parties,  (Phinney  v.  Phinney,  and 
Heyward  v.  Judd,  supra;)  and  for  the  same- 
reason  Baynor  v.  ifrew,  72  Cal.  807,  and 
other  and  later  cases  declaring  the  rule  stated 
in  that  section,  are  not  in  point.  They  are- 
based  upon  that  section  of  the  Code,  and  it 
was  passed  posterior  to  the  time  the  partiea 
entered  Into  the  contract 

It  is  claimed  by  the  appellant  that  th& 
finding  of  the  court,  ^  that  the  cause  of  action 
stated   in  the  complaint  is  barred  by  the 

grovisions  of  section  861  of  the  Code  of 
ivil  Procedure,"  is  not  supported  by  the 
evidence.  The  defendant  introduced  in  evi- 
dence section  91,  chap.  8,  title  11,  Wait 
Code.  It  is  not  disputed  timt  this  section 
applies  to  personal  actions,  and  supports  th& 
fourteenth  finding  of  the  court  "  that,  by  the 
laws  of  the  state  of  New  York,  an  action 
upon  a  verbal  agreement  for  the  payment  of 
money  is  barred  within  six  months  after  the 
cause  of  action  accrues  thereon,  and  the  right 
of  defendants  to  maintain  any  action  against 
plaintiff  to  recover  the  said  sum  of  $500,  as 
security  for  which  the  said  deeds  from  Cox 
and  Jonn  H.  Allen  were  executed,  to  them, 
has  been  barred  by  the  laws  of  said  state  at 
all  times  since  the  20th  day  of  November^ 
1874 ;  and  the  right  of  defendants  to  main-, 
tain  any  action  against  plaintiff  to  recover 
the  moneys  advanced  by  them  to  him,  «• 
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stated  in  flndinir  No.  11,  has  been  barred  bj 
the  lawB  of  said  state  at  all  times  since 
September  18,  1877."  But  it  is  claimed  that, 
as  the  appellant's  cause  of  action  is  one  to 
ascertain  the  amount  due  upon  a  mortgage, - 
and  that  he  may  be  permitted  to  pay  the 
same,  and  remove  a  cloud  from  his  title,  the 
section  referred  to  does  not  apply  to  the  case, 
but  is  governed  by  section  97,  which  pro- 
vides that  an  action  for  relief  not  otherwise 
^provided  for  must  be  commenced  within  ten 
years  after  the  cause  of  action  shall  have 
accrued.  As  we  have  seen,  however,  as  soon 
as  the  debt  is  barred  the  remedy  upon  the 
mortgage  is  lost.  Respondents  could  not 
have  maintained  an  action  in  New  York  for 
the  recovery  of  the  money  due.  Tliey,  there- 
fore, could  not  maintain  an  action'  in  this 
state  to  foreclose  the  mortgage,  and  the  right 
to  redeem  was  lost;  and  as  tlie  righc  to  re- 
deem and  the  right  to  maintain  an  action  on 
the  contract  are  reciprocal,  the  fourteenth 
finding  of  the  court,  which  is  not  attacked, 
is  conclusive  against  the  plaintiff's  right  to 
maintain  this  a[ction. 

If  it  be  conceded  that  in  New  York  an 
Action  to  rcKleem  from  a  mortgage  of  lands 
aituated  in  that  state  can  be  maintained, 
Although  an  action  for  the  recovery  of  the 
money  due  could  not  be  maintained  there, 
the  result  must  be  the  same,  because,  as 
«tatjd  before,  the  effect  of  this  deed  depends 
upou  the  laws  of  this  state  existing  at  the 
time  the  contract  was  made.  The  interest  of 
•each  party  in  the  land  was  measured  and 
•controlled  by  the  lex  lod  rei  ntm,  Klinck  v. 
Price,  and  United  States  v.  Croeby,  supra. 
The  right  to  redeem  is  governed  by  the  laws 
of  this  state. 

It  is  claimed  that,  at  the  time  the  con- 
tract was  entered  into,  it  was  the  estab- 
lished rule  in  this  state  that  a  conveyance 
absolute  in  form,  but  intended  merely  as 
security,  did  not  pass  the  legal  title  to 
the  grantee.  It  is  true  there  had  been  de- 
cisions to  that  effect,  but  In  the  year  follow- 
ing it  was  held  (Esplnosa  v.  Gregory  and 
Huglies  v.  Davis,  supra,)  that  a  deed  absolute 
in  form  iptended  as  a  mortgage  did  convey 
the  legal '  title.  These  decisions  did  not 
change  the  law ;  they  simply  declared  what 
was  the  law.  Every  one  is  conclusively 
presumed  to  know  the  law,  although  the 
ablest  courts  in  the  land  often  find  great 
difficulty  and  labor  in  finally  determining 
what  the  law  is.  The  courts  cannot  make 
or  repeal  a  law.  **  They  can  say  what  a  law 
means ;  and  if  afterwards  they  see  that  they 
have  made  a  mistake,  they  can  correct  their 
error  by  an  overruling  of  a  former  decision, 
'the  consequence  of  which  overruling  is  that 
the  bhindfer  is  thenceforward  deemed  never 
to  have  been  law."  Bishop,  Gont.  %  669. 
It  has  been  held  here  that,  although  it  ap- 
pears the  parties  have  entered  into  a  contract 
relying  upon  a  previous  decision  of  the 
aupreme  court,  they  would  not  be  relieved 
from  the  obligations  thereof  because  of  a 
subsequent  decision  by  the  same  court  over- 
ruling the  former  one,  and  declaring  a  dif- 
ferent rule  upon  the  same  subject.  Kenyan 
▼.  Welty,  20  Cal.  637.  There  are  some  cases 
in  which  the  Supremo  Ck>urt  of  the  United 
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States  has  held  that  the  construction  given 
to  a  statute  by  the  highest  tribunal  in  the 
state,  whether  sound  or  not.  must  be  taken 
as  correct,  so  fur  as  contracts  made  under 
the  Act  are  concerned,  and  no  subsequent 
decision  altering  the  construction  can  impair 
their  validity.  The  construction  becomes  a 
part  of  the  statute,— as  much  so  as  if  it  were 
an  amendment  niade  by  the  Legislature. 
Qelpcke  v.  Dulntgue,  68  U.  8.  1  Wall.  176,  17 
L.  ed.  620;  Louisiana  v.  Pilsbury,  106  U. 
S.  294,  26  L.  ed.  1096;  Douglass  v.  Pike 
County,  101  U.  8.  677,  26  L.  ed.  968 ;  Thomp- 
son V.  Lee  OoufUy,  70  U.  S.  8  Wall.  827,  18  L. 
ed.  177.  These  cases,  however,  all  involved 
the  question  as  to  the  validity  of  negotiable 
securities.  We  think  that  tfie  case  of  Oul- 
lahan  v.  Sweeney,  79  Cal.  687,  is  distinguish- 
able from  the  case  at  bar.  The  amendment 
therein  referred  to  simply  required  the  pur- 
chaser of  property  sold  for  delinquent  taxes 
to  serve  upon  the  owner  of  the  property  a 
notice  stating  that  the  property  had  been  sold 
for  delinquent  taxes,  the  date  of  the  sale, 
the  amount  for  which  it  was  sold,  the  amount 
then  due,  the  time  when  the  right  of  re- 
demption  would  expire,  and  when  the  pur- 
chaser would  apply  for  a  deed.  This  re- 
quirement was  a  mere  incident  to  the  right 
of  the  purchaser  to  receive  a  deed ;  it  merely 
prescribed  the  manner  in  which  he  should 
proceed  to  demand  the  deed  to  which  he  was 
entitled.  It  was  conceded,  "■  for  the  purposes 
of  the  case,  that  the  Legislature  cannot  make 
an  absolute  extension  of  the  time  for  redemp- 
tion of  property  previously  sold." 

We  think  the  court  below  held  the  right 
view  of  the  case,  and  itB  judgment  and  order 
a/re  ihertfore  a  firmed. 

We  concur:  MeFarlaad*  J.;  Harris 
son*  J.;  Garottttet  J.;  DeHaTen*  J, 

Sharpstela*  J,,  concurs  in  the  judgment 

Beati^,  0%.  J,,  on  June  28,  1892,  filed 
the  following  opinion: 

I  dissent.  According  to  the  opinion  of  the 
court,  the  plaintiff's  action  was  barred  by 
section  861  of  the  Code  of  Civil  Procedure, 
because,  and  only  because,  an  action  by  de- 
fendants to  foreclose  would  have  been  barred 
by  said  section. 

I  am  not  satisfied  with  the  reasoning  by 
which  the  conclusion  is  reached  that  the 
defendants  were  barred  of  their  action  to 
foreclose  before  this  action  was  commenced, 
but,  conceding  it  to  be  correct,  it  does  not 
follow,  in  my  opinion,  that  the  plaintiff's 
right  of  action  was  thereby  lost.  That  the 
right  to  redeem  and  the  right  to  foreclose 
were  barred  at  the  same  time  was  undoubt- 
edly the  law  of  this  state  prior  to  the  Codes, 
but  since  the^  were  enacted  the  right  to  re- 
deem is  unaffected  by  the  extinguishment  of 
the  right  to  foreclose.  Code  Civ.  Proc.  } 
846 ;  Civil  Code,  S  2908 ;  Baynor  v.  Drew, 
72  Cal.  870;  Booth  v.  Hoskins,  76  Cal.  271; 
De  Cazara  v.  Orena,  80  Cal.  184;  HaU  v. 
Arnott,  80  Cal.  854;  Warder  v.  Enslen,  73 
Cal.  291.  In  other  words,  the  Codes  have 
prescribed  another  rule  for  the  limitation  of 
actions  to  redeem  from  mortgages  and  other 
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liens.  By  the  old  rule  the  right  to  redeem 
was  barred  when  the  right  to  foreclose  was 
barred,  and  whether  thi's  resulted  from  the 
fact  that  each  was  covered  by  the  same  clause 
of  the  statute,  or  from  the  equitable  doctrine 
of  mutuality  of  rights  and  remedies  under 
such  contracts,  the  rule  itself  had  no  other 
effect  than  to  fix  a  period  of  limitation  to 
the  right  to  redeem.  This  rule  has  been 
changed,  and  the  period  of  limitation  en- 
large, by  a  law  passed  since  the  making  of 
the  contract  here  involved,  but  before  the 
right  of  action  of  either  of  the  parties  had 
been  lost,  and  before  the  commencement  of 
this  suit.  The  question,  therefore,  is.  Which 
rule  applies,    the  old  or  the  new? 

That  these  provisions  of  the  Codes  were 
intended  to  apply  to  all  actions  commenced 
after  thev  took  effect  is  to  my  mind  perfectly 
clear.  It  is  true  the  Codes  are  not  retro- 
active, (Civ.  Code,  §  8 ;  Code  Civ.  Proc.  § 
8,)  and  it  is  also  true  that  vested  rights 
should  never  be  impaired  by  giving  a  retro- 
active effect  to  a  law.  But  a  law  enlarging 
the  period  of  limitations  upon  existing  con- 
tracts is  not  a  retroactive  law,  and  it  impairs 
no  vested  rights.  Unless  restricted  in  its^ 
operation  by  its  own  terms,  a  new«rule  of 
limitations  necessarilv  applies  to  all  actions 
thereafter  commenced,  and  to  all  causes  of 
action  not  already  extinguished  by  the  run- 
ning of  time  under  the  pre-existing  rule. 
This  being  so,  we  have  only  to  look  to  the 
express  provisions  of  the  Codes  to  see  how 
far  the  new  rules  by  them  prescribed  are 
restricted  in  their  operation  upon  actions 
commenced  after  tiiey  took  effect.  In  section 
6  of  the  Civil  Code  we  find  the  following 
provision:  **No  action  or  proceeding  com- 
menced before  this  Code  takes  effect,  and  no 
right  accrued,  is  affected  by  its  provisions." 
Section  8  of  the  Code  of  Civil  Procedure 
contains  the  same  language.  The  clear  im- 
plication is  that  actions  not  commenced  and 
rights  not  vested  prior  to  the  adoption  of 
the  Codes  are  to  be  controlled  by  their  pro- 
Tisions.  The  more  specific  provision  re- 
specting the  application  of  the  new  rules  of 
limitation  is  found  in  section  862  of  the 
Code  of  Civil  Procedure,  and  is  as  follows: 
"  This  title  does  not  extend  to  actions  already 
commenced,  nor  to  cases  where  the  time  pre- 
scrihed  in  any  existing  statute  for  acquiring 
a  right  or  barring  a  remedy  has  fully  run, 
but  the  laws  now  in  force  are  applicable  to 
such  actions  and  canes,  and  are  repealed  sub- 
ject to  the  provisions  of  this  section. "  Here 
the  implication  Is  equally  clear  that  the  new 
rules  apply  to  all  actions  not  already  com- 
menced, and  to  all  cases  where  the  time  pre- 
scribed by  existing  statutes  for  barring  the 
remedy  has  not  fully  ran.  In  this  case  the 
time  had  not  run,  and  the  action  had  not  been 
commenced.  The  conclusion,  therefore,  can- 
not be  avoided  that  the  rule  of  the  Code  ap- 
plies, unless  its  application  would  have  the 
effect  of  changing  the  contract  or  impairing 
Its  obligation.  The  respondents  contend, 
and  the  court  holds,  that  such  would  be  its 
effect.  They  say  that  the  law  of  the  state  of 
California,  as  it  existed  at  the  date  of  their 
deed  from  John  H.  Allen,  defininip  the  mu- 
tual rights  and  obligations  of  the  parties  to 
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the  transaction,  entered  Into  and  became  a 
part  of  the  contract,  and  that  such  law  ^ve 
them  (the  respondents)  an  important  right 
which  the  above-cited  provisions  of  the  Codes 
would  take  away  or  materially  abridge.    If 
this  is  true,  it   must  be  conceded  that  the 
Code  provisions  are  inapplicable.    But  is  it 
true?    What  are  the  rights  conferred  by  the 
Law  of  1869  which  the  Codes  take  away  or 
impair?    They  do  not  take  away  or  impair 
the  right  of  a  mortgagee  to  foreclose,  they  ^ 
merely  enlarge  the  time  within   which  the 
mortgagor  may  redeem,  and  this  is  all    the 
respondents  have  to  complain   of.    By  the 
law  of  California  prior  to  the  Codes,  they 
say  a  mortgage  in  the  form  of  an  absolute 
conveyance  invested  the  mortgagee  with  the 
legal  title  to  the  land,  leaving  m  the  mort- 
gagor a  mere  equity  of  redemption    which 
was  barred  and   extinguished   at  the  *  same 
moment  that  the  debt   was  barred,  thereby 
creating  in  the  mortgagee  a  title  complete, 
absolute,  and  indefeasiole,  without  the  ne- 
cessity of  a  foreclosure ;  and,  therefore,  they 
insist  it  must  be  held  that  this  right  to  ob- 
tain a  complete  title  without  foreclosure  was 
among  the  advantacres  they  bargained  and 
paid  for,  and  is  a  rfght  of  which  they  could 
not  be  deprived  by  subsequent  legislation, 
as  the^  would  be  if  subjected  to  the  Code 
provisions  (Sec.  846,  Code  Civ.  Proc.  :  sec. 
2908,    Civ.    Code,)  under  the  operation  of 
which  they  could  never  perfect  their  title 
except  by  foreclosure,  or  by  five  years'  ad- 
verse possession  of  the  mortgaged  premises 
after  condition  broken.    The  completeness  uf 
this  argument  is  marred  by  the  fact  that  it 
assumes  too  much  for  the  law  of  California 
before  the  Codes.     The  decisions  relied  on 
bv   respondents  do   not   go  to   the  extent 
Claimed  for  them.    The  cases  cited  are  HughM 
V.  Davis,  40  Cal.  117 ;  De  EsplnoM  v.  Oregory, 
40  Cal.  58;  Pieo  v.  GaUardo,  62  Cal.  206. 
A  critical  examination  of  this  line  of  decis- 
ions will  show  that  tJie  only  case  in  which  a 
mortgagee  by  deed  absolute  could  acquire 
an  indefeasible  title  to  the  mortgaged  estate 
without  foreclosure  was  when  he  had  posses- 
sion.     This  was  the  case  in  De  E^nasa  t» 
Gregory.    The  mortgagee  was  in  possession, 
the  right  to  foreclose  was  barred,  and  it  wae 
held  mat  the  mortgagor  had  thereby  lost  the 
right  to  redeem.      The  mortgagee  got  the 
land  without  foreclosure.    But  in  Hvghet  v. 
Davis,  and  Pico  v.  GaUardo,  the  mortgagors 
were  in  possession,  and  the  mortgagees  were 
suing  in  ejectment  after  their  right  to  fore- 
close was  barred.     It  was  held  that  the  mort- 
Sagees  had  the  le^al  title  to  the  lands,  and 
lat  thev  were  entitled  to  recover  possession, 
in  the  aosence  of  allegations  in  the  answers 
setting  forth  the  equities  of  the  defendants, 
with  an  offer  to  pay  the  amount  of  the  mort- 
gage liens,  and  prayer  that  the  convey ances 
be  declared  mortgages.     In  other  words,  a 
right  of   redemption  on  the  usual    terms, 
against  the  mortgagee  out  of  possession,  was 
distinctly  admittea,  although  the  right  to 
foreclose  was  barred. 

Now,  what  right  of  these  respondents  un- 
der the  law  as  c^lared  in  the  cases  referred 
to,  would  be  taken  away  or  impaired  by  sus- 
taining plaintiff's  action  to  redeem?    They 
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never  had  poMeflsfon  of  tlie  mortgaged  prem- 
ises, and  had  no  right  to  the  possession. 
If,  after  their  right  to  foreclose  was  barred, 
— if  it  ever  was  barred, — they  liad  anticipated 
the  plaintiff  in  taking  possessionof  the  land, 
their  title  might  thereby  have  become  per- 
fect under  the  doctrine  of  De  Esj^nosa  v.  Cfreg- 
ory,  but  if  plaintiff  had  anticipated  them 
in  taking  possession,  their  only  remedy 
would  have  been  to  sue  in  ejectment,  in 
which  case  he  could  have  set  up  his  equity, 
and  effected  a  redeniption,  according  to  the 
doctrine  of  Fioo  v.  (laUardo,  upon  precisely 
tlie  same  terms  that  can  be  imposed  in  this 
action.  The  only  difference  between  this 
case  and  the  case  supposed  is  that  plaintiff, 
without  taking  possession,  and  without  wait- 
ing to  be  sued,  offers  the  respondents,  in  ad- 
vance, all  that  he  would  be  compelled  to 
pay  in  order  to  redeem  if  he  had  taken  pos- 
session, and  waited  for  them  to  sue.  To  al- 
low this  would  surely  not  be  to  deprive  the 
respondents  of  any  valuable  right.  Enough 
has  been  said,  I  think,  to  show~that  respond- 
ents never  brought  themselves  within  the 
rule  of  De  Esplnota  v.  Orefforp,  because  they 
never  had  possession  of  the  land :  but  if  the 
fact  had  been  otherwise  all  the  decisions  of 
this  court  are  to  the  effect  that  a  law  extend- 
inff  plaintiff's  right  of  redemption  would  be 
valia.  Take  the  case  of  tax  sales:  Prior 
to  March,  1885,  the  purchaser  of  land  sold 
for  delinquent  taxes  became  at  once  entitled 
to  a  tax  deed  if  the  property  was  not  re- 
deemed before  the  expiration  of  the  year. 
In  March,  1885,  the  law  was  so  amended  as 
to  require  the  purchaser  to  give  80  days' 
notice  to  the  owner  or  occupant  of  the  land 
of  his  intention  to  apply  for  a  deed.  This 
amendment  to  the  law  was  held  1o  apply  to 
sales  made  before  its  adoption.  Oullanan  v. 
Sweeney,  79  Cal.  589.  It  is  impossible  to 
distinguish  that  case  from  this,  and  if  it 
was  correctly  decided  there  can  be  no  doubt 
of  the  power  of  the  Legislature  to  extend  the 
right  of  a  mortgagor  to  redeem.  See  also 
Jl&ore  v.  Martin,  8§  Cal.  488,  and  TmUumne 
BedampHon  Co,  v.  Sedgtndls,  16  Cal.  515. 

In  the  briefs  of  counsel  a  large  number  of 
decisions  are  cited  from  the  reports  of  other 
states  bearing  more  or  less  directly  upon  this 
pointy  with  respect  to  which  it  can  only  be 


said  that  they  arc  so  conQicting  as  to  furnish 
no  ground  for  reversing  our  own  decision  in 
Otulahan  v.  Siceeney,  mpra,  A  decision  on 
this  point  by  the  Supreme  Court  of  the 
United  States  would  of  course  be  binding 
authority,  as  the  immunity  asserted  arises 
under  the  Constitution  of  the  United  States, 
but  no  such  decision  has  been  cited.  What 
was  said  by  Judge  Taney,  in  Bivnson  v. 
Kimie,  42  U.  S.  1  How.  816,  11  L.  ed.  145, 
has  been  pronounced  obiter,  and  its  authority 
denied  by  this  court.  See  dissenting  opinion 
of  Judge  Hevdenfeldt,  in  Thome  v.  San 
Francisco,  4  Cal.  156,  adopted  in  Moore  v. 
Martin,  88  Cal.  488.  Of  the  cases  cited  in 
the  department  opinion  heretofore  filed,  (27 
Pac.  Rep.  80,)  that  of  Phinnoy  y,  Phinnry, 
81  Me.  450,  4  L.  R.  A.  848,  comes  ncnrer 
than  any  other  to  sustaining  the  contention 
of  respondents,  but  even  that  mieht  be  dis- 
tinguished, for  the  law  there  held  unconsti- 
tutional was  one  by  which  the  equity  of  re- 
demption could  be  indefinitely  extended  at 
the  suit  of  a  stranger  to  the  mortg»c;e. 
Finally,  it  may  be  said  that  if  the  doctrine 
under  discussion  is  to  control  the  decision 
of  this  case,  it  may  be  invoked  by  the  ap- 
pellant with  quite  as  much  Justice  as  by  re- 
spondents. 

The  cases  of  Hughe»  ▼.  Dams  and  De  EepU 
noea  v.  Gregory  were  not  decided  until  the 
year  following  the  deed  of  John  H.  Allen, 
and  they  directly  overruled  a  long  line  of  de- 
cisions by  this  court  holding  that  a  mortgage 
by  deed  absolute  did  not  pass  the  lesal  title. 
The  construction  given  to  our  laws  oy  these 
decisions  was  the  law  itself  at  the  date  of 
that  deed,  and  fixed  the  rights  of  the  partlei 
so  that  they  could  not  be  changed  by  a  sub- 
sequent construction  any  more  than  bv  sub- 
sequent legislation.  DougUuY,  PikedniiUy, 
101  U.  S.  677.  25  L.  ed.  968 ;  GOmk^  v.  Du- 
huque,  68  U.  8.  1  Wall.  175,  17  L.  ed.  520. 
For  these  reasons  I  conclude  that  the  finding 
of  the  superior  court,  that  plaintiff's  cause 
of  action  was  barred  by  section  861  of  the 
Code  of  Civil  Procedure,  is  not  sustained  by 
the  evidence,  and,  therefore  that  a  new  trial 
should  have  been  mnted,  and  that  the  order 
appealed  from  and  the  judgment  should  be 
reversed,  and  the  cause  remanded  for  a  new 
trial. 
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Daniel  J.  DAVIS  et  aX.,  Sespte,, 
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Lorenzo  N.  BRONSON,  Appt. 

( N.  Dak. ) 

Qelbndjuit    hmiving   reftised    to    per- 
Ibras  a  eontraet  for  the  er  ctlon  of  a 

^ead  note  by  Cobubb,  Cfu  J, 


ereamerj'  by  plaintUEs  before  they  had  en* 
tered  upon  the  performanoe  thereof,— Held,  that 
an  action  to  recover  the  contract  price  would  not 
lie,  althouffh  plaintilb  had,  notwltlwtandiiiff  de- 
fendant's refusal  to  perform,  completed  the 
creamery  according*  to  contract.  Plaintiffs  had 
no  rlflrht  to  go  on  with  the  contract  under  such 
olroumBtanoes,  and  recoTcr  the  contract  price; 
their  only  remedy^being  for  damages  for  breach 
of  the  contract. 


VOTB.— BiaTktf  of  ofM  who  completes  contraet  in  diS" 
rsgord  cf  notice  to  deeUL 

In  dark  t.  ManlgHa,  1  Benlo,  817,  defendant  de- 
liyered  to  plaintiff  certain  painMng*  to  he  cleaned 
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and  repaired*  After  plaintiff  bad  commenced  the 
work  defendant  countermanded  his  order.  It  was 
held  that  plaintiff  could  recover  for  labor  and 
materials  used  prior  to  the  countermand  and  such 
damaares  as  might  be  aosened  for  the  breach  of 
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APPEAL  by  defendaot  from  a  Judgment  of 
ihe  District  Court  for  La  Moure  County  la 
favor  of  plaintiffs  in  an  action  brouglit  to 
recover  the  contract  price  for  the  erection  of  a 
creamery.    Reversed, 

The  facts  are  stated  in  the  opinion. 

Mr.  Georg^e  W.  Newton,  for  appellant: 

Before  the  plaintiffs  had  done  anv  act  under 
«aid  contract— could  have  received  it  even — 
the  appellant,  by  letters  and  telegram,  revoked 
and  countermanded  his  contract;  or,  in  other 
words,  broke  his  contract.  Thus,  there  was  a 
breach  of  his  executory  contract.  At  the  very 
most,  it  only  subjected  him  to  an  action,  on 
the  part  of  the  plaiutiffs,  to  recover  the  dam- 
ages suffered  by  them  up  to  that  point— the 
lime  of  the  breach.  Such  damages  were  for 
the  jury  to  find  and  assess,  and  that  question 
-should  have  been  submitted  to  the  fury  for 
their  determination. 

The  court  refused  to  submit  the  question  of 
-damages  to  the  Jury  as  an  open  question  and 
ruled  that  the  measure  of  damages  was  the 
subscription  with  legal  interest  from  the  time 
the  creamery  was  completed. 

DanSorth  v.  Walker,  87  Vt.  239,  40  Vt.  257; 
Derhy  V.  Johnson,  21  Vt.  17;  Nye  v.  Taggart, 
40  Vt.  296.  found  in  Roberts'  Vermont  Digest, 
p.  108  (240,  241,  256);  Clark  v.  Mareiglta,  1 
Denio.  817;  Spencer  y.BdUtead,  Id.  606;  Dil- 
lon V.  Anderson,  48  N.  Y.  237;  Wilson  v.  Mar- 
Un,  1  Denio.  602;  Moline  Scale  Co.  v.  Beed,  52 
Iowa,  307:  Nebraska  City  v.  Nebraska  EL  Oas 
Light  dkC  a?.  9  iSeb.  889. 

The  fact  of  others  being  subscribers  has  no 
•effect  upon  the  question.  The  contract  was  a 
several  contract  with  the  plaintiffs,  on  the  part 
of  each  subscriber. 


Ba/Hs  V.  Bdford,  14  West.  Rep.  802,  7^ 
Mich.  120. 

Whether  appeflant  would  be  liable  to  his  cc 
subecribers  for  damages  for  not  fulfilling  oc 
his  part,  is  a  question  not  in  the  case.  It  can. 
in  no  way,  be  made  available  to  the  plaintiffs. 

Ashueiot  B.  dk  S,  Co,  v.  Boit,  56  N.  H.  648, 
fountl  in  1  Waterman,  Corp.  p.  167,  note; 
Athol  M.  ff,  Co.  V.  Carey,  116  Mas^.  478;  Cot 
tage  Street  M,  B.  CJiurch  v.  Kendall,  121  Mass. 
628,  28  Am.  Rep.  286. 

That  plaintiffs  would  be  liable  to  the  appel- 
lants' co-subscribers  in  case  they  had  not  per- 
formed, is  a  question  not  in  the  case.  If  it 
were,  the  reply  is,  that  the  claim,  as  an  ele- 
ment of  damages,  is  entirely  tno  remote. 

Smith  V.  Stnitfi,  45  Vt.  483;  Roberts,  Vt 
Diff.  p.  178  (358). 

Messrs.  Moer  ft  Hflui*ris  for  respondentSL 

Corliss,  Ch.  J,,  delivered  the  opinion  of 
the  court : 

The  theory  on  which  plaintiffs  were  al- 
lowed to  recover  against  the  appellant  was 
that  they  had  fully  performed  on  their  part 
all  the  conditions  of  an  agreement  with  ap- 
pellant and  others  to  erect  and  equip  a 
creamery  at  La  Moure  in  this  state.  We  are 
compelled  to  reverse  the  judgment  because 
it  appears  that  the  plaintiffs  were  not  justi- 
fied in  proceeding  with  the  work  under  the 
contract  for  the  purpose  of  charging  the  ap- 

gellant  with  the  fuil  amount  whicn  he  and 
is  copartner  agreed  to  pay  as  their  share  of 
the  contract  price,  as  it  is  undisputed  that 
the  appellant  broke  the  contract  the  day  aftiCr 
it  was  made,  and  plaintiffs  received  notice 
of  his  determination  not  to  carry  out  the 
agreement  on  his  part  on  the  second  day  af  tev 
the  contract  was  entered  into.    Thia  was  be- 


oon  tract,  but  not  for  labor  performed  after  the 
oountermand. 

The  cou  rt  said:  ^  lo  all  such  cases  the  just  claims 
of  the  party  employ^nl  are  aatlsfled  when  he  is  fol- 
ly recompcDsed  for  his  part  performsnce  and  in- 
demnified for  his  loss  in  respect  to  the  part  left  un- 
executed; and  to  persist  in  acoumulatinir  a  larger 
demand  Is  not  consistent  with  good  faith  toward 
the  employer.** 

Clark  V.  Marslglia,  supra,  is  cited  with  approval 
•on  this  point  in  Lord  v.  Thomas,  64  N.  Y.  107. 

In  Moline  Scale  Co.  v.  Beed,  6S  Iowa,  807,  the  de- 
fendant ordered  of  the  plalntilf  a  scale  to  be  built 
by  the  latter  in  co-operation  with  the  former,  who 
was  to  f  urn  ish  the  foundation  and  lumt)er.  Before 
tbe  plsintiff  had  received  the  order  from  its  agent 
it  was  countermanded.  In  disregard  of  the  coun- 
termand the  plalntilf  proceeded  with  its  part  of  the 
contract  and  sued  for  the  oontraot  price.  Held 
that  it  could  not  recover. 

Notice  to  a  contractor  not  to  proceed  with  tbe 
erection  of  houses  under  the  contract  will  preclude 
recovery  of  a  payment  for  work  performed  subse- 
quent to  the  notice.  Heaver  v.  Lanahan  (Md.) 
June  17, 1801. 

In  Nebraska  City  v.  Nebraska  H.  Gas-Light  A  0. 
Co.,  9  Neb.  880,  a  city  notified  a  gas  company  to  fur- 
nish no  more  gas  to  i  t  u  nder  a  oontraot  stUl  in  force. 
The  court  said:  **  The  taking  of  this  step,  lio  wever, 
■did  not  amount  to  a  rescission  of  the  contract,  but 
-simply  to  a  breach  of  it.  Cor  which  the  company  in 
41  proper  action  would  be  entitled  to  recover  ade- 
quate damages.  But,  in  such  action,  the  contract 
price  of  the  gaa  Xurjiished  after  the  refusal  to  re- 
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ceive  it  would  not  necessarily  be  the  measure  of 
damages  recoverable.** 

Where  several  tax-payers  unite  In  en  agreement 
to  contest  by  legal  proceedings  the  issuance  of 
muniolpal  bonds,  but  before  any  steps  are  taken  or 
any  expense  incurred  thereunder  one  of  them 
gives  QOtloe  of  his  withdrawal,  he  is  not  liable  to 
contribute  to  the  payment  of  expenses  subsequent^ 
ly  incurred  by  his  associates.  Solomon  v.  Pen- 
noyer  (Mich.)  Deo.  21, 180L 

In  Marsh  v.  Blackman,  50  Barb.  888,  a  recovery  of 
an  installment  due  on  a  oontiuot  made  by  the  de- 
fendants for  the  support  of  their  father  during;  his 
natural  life  was  upheld,  notwithstanding  notice  to 
the  plalntilf  from  the  defendants  that  they  **  shall 
pay  nothing  further  under  said  contract,  and  pre- 
fer to  pay  such  damages  as  you  may  be  legally  en- 
titled to  than  to  proceed  any  further  under  it.** 
The  court  was  of  opinion  that  the  contract  was 
one  that  equity  would  specifically  enforce  against 
the  defendants,  and  said:  **If  it  be  a  case  for 
spedflc  performance,  the  plaintiff,  having  die 
power  to  perform.  Is  at  liberty  to  do  so,  and  re- 
cover at  law  under  tbe  oontract.** 

In  McAlister  v.  Safley.  65  Iowa,  710.  it  was  hcH 
that  one  who  selected  a  monument  to  be  complet- 
ed, inscribed,  and  erected  could  not  rescind  tlio 
contract,  and  that  notwithstanding  notice  that  sne 
would  not  take  it  before  the  seller  had  inscribed  or 
erected  it,  the  latter  could  complete  and  erect  It 
aooordlng  to  the  contract  and  recover  the  agreed 
price.  In  this  case  the  transaction  was  treated  as 
ajMEde  b7  which  ttie  title  to  the  monument  passed* 
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fore  they  Haa  taken  any  steDS  under  it.  Ap- 
pellant could  not,  under  the  facts  of  this 
case,  rescind  the  agreement  without  the  as- 
sent of  all  parties  thereto.  Nor  is  it  claimed 
that  he  did  rescind  it.  The  utmost  that  can 
be  urged  is  that  he  arbitrarily  refused  to 
perform  his  part  of  the  contract.  This  would 
subject  him  to  an  action  for  damages  for 
breach  of  the  contract.  But  the  plaintiffs 
could  not,  in  the  face  of  this  refusal  on  his 
part  to  perform,  undertake  and  carry  to 
completion  the  work  under  the  contract  to 
be  performed  by  them,  and  thereupon  insist 
that  they  were  entitled  to  recover  from  the 
appellant  his  share  of  the  contract  price. 
The  authorities  are  very  clear  on  this  point. 
Bishop,  Cont.  §§  887-841 ;  Dartforth  v.  Walk' 
er,  87  Vt.  289,  40  Vt.  257 ;  Moline  Scale  Co. 
T.  Beed,  62  Iowa,  807 ;  Nebraska  Oity  v.  Ne- 
braska  ff.  Gas-Light  d  G.  Go,  9  Neb.  839; 
Clark  V.  Marnglia,  1  Denio,  817 ;  BuOer  y. 
Butler,  77  N.  Y.  472. 

No  damages  for  breach  of  the  contract  by 
the  appellant  were  proved,  nor  was  there  any 
allegation  of  such  damages.  The  action  was 
upon  the  contract  to  recover  the  contract 
price,  and  not  for  damages  for  breach  of  it. 
For  this  vital  error  tJie  judgment  is  reversed, 
and  a  new  trial  ordered. 

All  concur. 

ON  RBHEABmO. 

It  is  urged  that  Kadish  v.  Taun^,  108  HI. 
170,  &DdBoebling*s  Sans*  Go.  v.  Lock  Stitch 
Fence  Co.,  180  111.  660,  are  conclusive  in  favor 
of  the  doctrine  that  one  party  to  a  contract 
cannot,  by  notice  of  his  determination  not  to 
perform,  given  before  the  time  to  begin 
performance  has  arrived,  create  such  a  breach 
of  the  contract  as  will  compel  the  other 
party,  who  does  not  assent  to  the  breach,  to 
treat  the  contract  as  then  broken,  and  limit 
him  to  the  recovery  of  such  damages  as  are 
proper  od  the  basis  that  the  contract  is  then 
broken.  These  cases  do  sustain  such  a  doc- 
trine, and  it  is  undoubtedly  an  elementary 
rule  of  law.  The  full  scope  of  these  and 
kindred  decisions  is  that  the  person  who  has 
not  broken  his  part  of  the  compact  may,  at 
his  option,  extend  to  the  person  who  has 
flignifled  his  purpose  to  violate  the  agreement 
an  opportunity  lor  repentance,  measured  by 
the  time  to  elapse  between  the  refusal  to 
perform  and  the  date  when  performance  is  to 
ommence.  He  may,  and  some  cases  hold 
that  he  must,  treat  the  contract  as  subsisting, 
not  for  the  purpose  of  performing  it  in  the 
face  of  a  persistent,  unchangeable  refusal  of 
the  other  party  to  carry  out,  and  then  of  re- 
covering the  full  contract  price,  but  for  the 
purpose  of  insisting  that  such  party  shall, 
when  the  time  of  performance  arrives,  finally 
determine  whether  he  will  stand  by  his 
agreement  or  by  his  former  repudiation  there- 
of. All  that  these  cases  decide  is  that  the 
repudiating  party  may  not  force  the  other 
party  to  sue  for  a  breach  of  the  contract  be- 
fore the  time  of  performance  arrives,  and 
therefore  have  his  aamages  fixed  by  the  con- 
dition of  affairs  at  the  time  of  the  premature 
repudiation  of  the  contract,  as  though  such 
repudiation  had  been  made  on  the  day  of 
performance.    But  when  the  time  to  perform 
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arrives,  then,  if  the  refusal  to  carry  out  the 
agreement  is  not  withdrawn,  there  is  no 
principle  on  which  the  other  party  to  the 
contract  can  perform  and  sue  for  the  contract 
price  any  more  than  in  the  case  of  a  refusal 
made  for  the  first  time  on  the  very  day  of 
performance.  The  party  keeping  the  contract 
need  not  mitigate  the  damages  by  treating 
as  final  a  premature  repudiation  thereof,  but 
this  is  far  from  establishing  the  proposition 
that  he  may  increase  the  amount  to  be  paid 
by  the  other  party  by  completing  the  contract 
after  notice  of  repudiation,  made  on  the  day 
of  performance,  or  made  before  that  day, 
and  never  withdrawn,  but,  on  the  contrary, 
constantly  insisted  upon  down  to  and  in- 
cluding that  day.  In  Kadish  v.  Young,  108 
111.  170-186,  the  soundness  of  the  cases  cited 
to  sustain  our  conclusion  is  expressly  recog- 
nized. After  citing  some  of  them,  the  court 
says :  **  It  will  be  observed  in  each  of  these 
cases  the  time  for  the  performance  of  the 
contract  had  arrived,  and  its  performance 
had  been  entered  upon.  In  neither  of  them 
was  the  defendant  at  liberty,  after  notifying 
the  plaintiff  not  to  proceed  further  in  the 
performance  of  the  contract,  to  demand  that 
he  should  proceed  to  perform  it.  As  it  was 
said  in  Frost  v.  KnigM,  L.  R.  7  Exch.  Ill, 
the  defendant  was,  in  case  of  notice,  not  to 
perform  a  contract  the  time  of  performance 
of  which  is  to  comjnence  in  Uie  future.  In . 
these  cases  there  is  no  time  or  opportunity 
for  repentance  or  change  of  mind ;  in  those 
there  was. "  The  court  quotes  with  approval 
the  language  used  in  Jjanforih  v.  Walker, 
87  Vt.  244,  where  the  court  says:  "While 
a  contract  is  executory,  a  party  has  the 
power  to  stop  performance  on  the  other  side 
oy  an  explicit  direction  to  that  effect  by  sub- 
jecting himself  to  such  damages  as  will 
compensate  the  other  party  for  being  stopped 
in  the  performance  on  his  part  at  that  hour 
or  stage  in  the  execution  of  the  contract. 
The  party  thus  forbidden  cannot  afterwards 
go  on,  and  thereby  increase  the  damages, 
and  then  recover  such  damages  of  the  other 

garty.  ^  It  is  to  be  noted  that  in  the  case  at 
ar  the  refusal  to  perform  was  not  premature. 
The  contract  specified  no  time  when  perform- 
ance thereof  ^ould  be  entered  upon  by  the 
plaintiffs,  but  it  provided  that  the  building, 
with  all  of  its  equipments,  must  be  finished 
within  100  days  after  the  amount  had  been 
subscribed.  The  plaintiffs  might,  under 
these  provisions,  have  entered  upon  the  per- 
formance of  their  part  of  the  agreement  at 
once.  It  was  the  right  of  the  appellant  to 
notify  tiiem  immediately  of  his  determina- 
tion not  to  carry  out  his  part  of  the  contract, 
in  order  to  save  himself  from  the  increased 
damage  which  a  partial  performance  before 
notice  might  cause.  Daniels  v.  Newton,  114 
Mass.  688^  19  Am.  Rep.  884,  is  confidently 
relied  on  by  respondents.  The  language 
used  in  this  and  similar  cases  munt  be  con- 
strued in  the  light  of  the  facts.  In  the  case 
in  114  Mass.  an  action  for  damages  was 
brought  before  the  defendant  was  under  any 
obligation  to  perform  the  contract,  the  action 
being  based  upon  defendant's  premature  re- 
f  usalto  carry  out  the  contract.  The  decision 
merely  was  that  the  action  was  prematurely 
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brought;  that  the  defendant  might,  before 
tlie  time  for  performance  arrived,  change  his 
mind,  and  insist  on  a  performance  oi  the 
contract.  The  case  does  not  decide  that 
when  one  party  to  a  contract  may,  under  its 
terms,  enter  upon  the  performance  of  it,  the 
other  party  may  not,  subject  always  to  lia- 
bility for  damages,  prevent  the  completion 
of  the  contract,  or  prevent  the  commencement 
of  work  thereunder,  for  the  purpose  of  sub- 
jecting him  to  liability  for  the  full  contract 
price.  If  respondents'  contention  is  sound, 
It  was  beyond  the  power  of  the  appellant 
ever  to  escape  the  payment  of  the  contract 
price,  although  he  had  been  the  only  party 
to  the  contract  on  his  side.  He  could  not 
break  it  so  as  to  subject  himself  to  damages, 
and  prevent  the  respondents  from  completing 
the  creamery  and  holding  him  for  the  con- 
tract price  until  the  same  had  been  fully 
completed  and  ready  for  delivery,  for  only 
then,  it  is  said,  was  the  appellant  bound  to 
do  any  act  on  his  part  under  the  contract; 
and  when  the  creamery  was  finished  it  was 
claimed  that  appellant  would  not  escape 
payment  of  the  price,  because  it  is  said  the 
title  instantly  vested  in  him  and  his  asso- 
ciates in  the  contract,  not  only  without  his 
a<%sent,  but  against  hts  will.  What,  then, 
becomes  of  the  doctrine  that  one  party  to  a 
contract  cannot,  except  In  special  cases,  en- 
force specific  performance  thereof,  but  must 
make  his  claim  for  damages?  And  what  be- 
comes of  the  authorities  recognized  as  sound 
by  respondents*  own  cases,  which  hold  that 
the  part^  who  has  something  to  do  must  not, 
after  notice  of  refusal  from  the  other  partv, 
^o  on  with  the  work,  and  thus  increase  the 
liability  of  such  other  party  to  him?  Re- 
spondents seem  to  urge  that  at  no  time  is 
notice  of  refusal  to  perform  efficacious  to 
prevent  performance  on  the  other  side  except 
at  the  moment  that  the  party  breaking  the 
compact  is  bound  to  perform.  Their  own 
cases  are  against  this  position.  Said  the 
court  in  Daniels  v.  Newton,  114  Mass.  588, 
19  Am.  Rep.  884:  "The  plaintiff's  rights 
are  invaded  by  repudiation  of  the  contract 
only  when  It  produces  the  effect  of  non- per- 
formance, or  prevents  him  horn  entering 
upon  or  completing  performance  on  his  part, 
at  a  time  when,  and  in  a  manner  fn  which, 
he  is  entitled  to  perform  it  or  have  it  per- 
formed. "  It  may  well  be  true  that  where  the 
performance  by  the  party  notified  not  to  per- 
form consists  of  a  single  act — as  the  tender 
of  a  deed — notice  before  the  time  for  such 
delivery  will  not  warrant  an  action  for  dam- 
ages ;  but  where  the  final  act  of  tender  is  the 
culmination  of  other  acts  which,  in  the  nat- 
ure of  the  case,  must  precede  it, — as  where 
the  party  is  to  manufacture  or  build  the 
thing  to  be  delivered,  then  it  is  quite  clear 
that  the  conduct  which  before  the  time  of 
delivery  prevents  the  taking  of  the  prelim- 
inary steps, — the  manufacture  of  the  article 
or  the  erection  of  the  building, — as  effectu- 
ally prevents,  before  the  day  of  tender  ar- 
rives, the  possibility  of  delivery,  as  though 
that  day  in  fact  had"^  arrived,  and  a  tender  of 
the  thing  had  been  rejected.  In  such  a  case 
the  contract  is  as  effectually  broken  by  the 
notice  not  to  go  on  with  it,  given  before  the 
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day  of  deliverv  arrives,  —the  person  who  is  t<^ 
do  the  work  Saving  then  the  right  to  enter 
upon  the  performance  of  the  same, — as  though 
the  notice  had  been  given  on  the  very  day 
of  delivery.  The  question  in  all  cases  i» 
whether  one  party  has  prevented  performance 
by  the  other  party  at  the  time  when  perform- 
ance by  him  is  due.  This  can  be  done  as  well 
by  preventing  the  taking  of  those  prelimi- 
nary steps  wiUiout  which  the  final  step  cannot 
be  taken  as  by  preventing  the  taking  of  such 
final  step  itself.  These  preliminary  steps- 
must  often  precede  by  many  days  the  time  of 
performance,  and  it  therefore  must  'ollow 
that  notice  of  refusal  to  carry  out  the  contract 
in  such  a  case,  given  before  the  time  )f  per- 
formance, will  operate  as  a  breach  of  the  con- 
tract in  case  the  time  has  arrived  at  which 
the  person  willing  to  keep  the  contract  may 
enter  upon  the  work  under  the  contract. 

Counsel  refer  to  the  statute  touching  re- 
scission of  contracts,  and  insist  tJiat  the  ap- 
pellant has  not  shown  that  the  case  falls 
within  any  of  the  provisions  of  such  statute. 
In  this  he  is  correct.  There  was  no  rescission 
of  the  contract.  A  lawful  rescission  of  an 
agreement  puts  an  end  to  it  for  all  purposes, 
not  onl^  to  preclude  the  recovery  of  the  con- 
tract price,  out  also  to  prevent  the  recovery 
of  damages  for  breach  of  the  contract.  This 
is  the  common- law  rule,  and  our  statute 
merely  echoes  this  rule.  **A  contract  is 
extinguished  by  rescission."  Section  8588, 
Comp.  Laws. 

Counsel  seem  to  be  unable  to  make  the 
distinction  between  the  right  of  one  party  to 
refuse  to  perform  his  agreement,  always 
subject  to  his  liability  for  damages,  and  the 
rescission  or  utter  destruction  of  a  contract 
for  all  purposes,  resulting  from  mutual  con- 
sent, or  from  the  action  of  one  party  alone, 
where  by  reason  of  fraud,  duress,  or  other 
legal  ground  for  rescission  the  right  is  vested 
in  him  to  elect  to  abrogate  the  contract 
without  liability  thereunder  for  damages  or 
for  the  contract  price.  The  burden  of  the 
argument  seems  to  be  that  no  person  can 
break  a  contract  unless  he  can  and  does  re- 
scind it.  The  result  is  that  no  compact  can 
ever  be  violated  so  as  to  subject  tlie  person 
attempting  to  infringe  it  to  damages,  for 
there  is  no  breach  on  this  theory,  except  in 
cases  where  there  can  be  no  breach,  because 
by  rescission  the  contract  is  annihilated  so 
effectually  that  in  contemplation  of  law  it 
has  never  had  any  existence,  even  for  the 
purpose  of  being  broken.  The  two  lines  of 
thought  run  in  diverse  directions.  One  starts 
with  the  fact  that  one  party  has  refused  to 
perform,  and  leads  to  the  conclusion  that  the 
other  party  must  do  nothing  from  the  moment 
he  is  aware  of  such  refusal  to  increase  the 
liability  of  the  one  breaking  the  agreement, 
and  must,  therefore,  so  long  as  such  refusal 
is  not  recalled,  abstain  from  going  on  with 
the  work  he  has  to  perform  under  the  con- 
tract ;  the  other  finds  a  mutual  abandonment 
of  the  contract,  or  an  abandonment  by  one 
who,  under  the  law,  has  a  legal  rignt  to 
abandon  it,  and  leads  inevitably  to  the  con- 
clusion that  there  is  no  contract  to  be  per- 
formed by  any  one,  and  hence  that  no  dam- 
ages for  breach  thereof  can  be  incurred,  and 
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that  no  liability  for  the  contract  price  can 
possibly  exist.  That  the  Massachusetts  su- 
preme court,  in  Daniels  v.  Newton,  did  not 
intend  to  decide  contrary  to  our  views  is 
apparent  from  the  fact  that  the  same  court, 
only  six  montlis  later,  without  overruling 
Daniels  v.  Newton,  or  even  regarding  it  as  at 
all  bearing  on  the  question,  expressly  recog- 
nized and  enunciated  the  doctrine  on  which 
we  rest  our  decision.  In  Collins  v.  Dela- 
portej  115  Mass.  159,  that  court  says:  **A 
party  to  an  executory  contract  may  stop  its 
performance  bv  an  explicit  order,  and  will 
subject  himself  only  to  such  damages  as 
will  compensate  the  other  party  for  being 
deprived  of  its  benefits." 

It  is  urged  that  the  plaintiffs  were  bound 
to  build  the  creamery  despite  the  defendant's 
refusal  to  go  on  with  the  contract,  because 
there  were  other  parties  to  the  contract,  who 
could  have  held  the  plaintiffs  liable  in  dam- 
ages had  they,  acting;  upon  defendant's  breach 
of  the  agreement,  refrained  from  constructing 
the  building.  We  see  no  principle  on  which 
the  other  parties  could  have  lecovered  from 
the  plaintiffs  damages  under  these  circum- 
stances. Their  agreement  was  with  all  the 
defendants,  including  this  appellant.  They 
did  not  agree  to  build  a  creamery  for  the 
other  defendants,  and  take  their  responsibil- 
ity for  the  contract  price.  It  furnishes  an 
ample  justification  for  a  failure  to  go  on  with 
the  work  that  one  of  the  contracting  parties — 
perhaps  the  only  responsible  one — has  by  a 
breach  of  the  contract  made  it  impossible 
for  the  plaintiffs  to  complete  the  building, 
and  charse  such  party  with  the  contract 
price.  The  contract  was  entire,  and  the 
plaintiffs  could  not  be  compelled  to  perform 
It  as  to  and  for  only  a  portion  of  the  con- 
tracting parties.  It  is  illogical  to  assert  that 
the  plaintiffs  would  have  oeen  liable  to  the 
other  parties  had  they,  acting  upon  the  ap- 
pellant's breach,  refrained  from  carrying  out 
the  agreement  on  their  part.  On  what  prin- 
ciple does  this  assertion  stand?  The  general 
rule  is,  as  we  have  already  stated,  that  the 
contracting  party  who  has  certain  things  to 
do  under  his  contract,  has  no  right  to  proceed 
with  the  execution  of  the  contract,  and 
charge  the  other  party  with  the  expense 
thereof,  after  he  has  been  notified  that  such 
other  party  will  not  stand  by  his  compact. 
There  is  no  reason  why  the  rule  should  not 
apply  In  the  case  of  a  refusal  to  perform, 
emanating  from  one  of  two.  The  parties  on 
the  same  side  of  a  contract  are  bound  together 
in  interest,  and  there  is  no  reason  why  all  of 
the  rest  should  not  be  responsible  for  the 
default  of  any  one.  The  nature  of  the  en- 
gagement is  that  the  contracting  party  will 
continue  bound  to  perform  only  on  condition 
that  they  all  continue  faithful  to  their  com- 
pact, and  not  on  condition  of  only  ajportion 
standing  by  their  engagement.  Whether 
defendant  may  be  liable  to  his  co- contractors 
for  breach  of  an  implied  agreement  to  keep 
his  promise  we  need  not  now  decide. 

It  is  urged  that  the  decision  In  Buehel  v. 
Lott  (Tex.  App.)  15  B.  W.  Rep.  418,  is  in 
point.  We  cannot  see  the  faintest  resem- 
blance between  that  case  and  the  one  at  bar. 
The  appellant,   with  others,   had  signed  a 
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subscription  list,  aggregating  $28,000.  The 
amount  subscribed  was  to  be  a  1t3unus  to  be 
paid  on  the  construction  of  a  line  of  railway 
within  a  specified  time.  The  railroad  was 
so  constructed,  and  in  an  action  against  the 
appellant  to  recover  the  amount  of  his  sub- 
scription, the  court  held  him  liable  on  the 
theory  that  the  consideration  for  his  promise 
was  executed ;  the  promise  of  each  subscriber 
being  such  a  consideration  for  the  promise 
of  the  others  as  rendered  absolute  the  obli- 
gation to  pay  the  amount  of  the  subscription : 
and  that,  therefore,  appellant  could  not 
withdraw  his  subscription.  In  the  class  of 
cases  of  which  this  is  one  the  doctrine  is 
recognized  that  the  liability  is  as  absolute 
as  though  each  subscriber  had  received  as  a 
loan  the  amount  which  he  agrees  to  pay  as  a 
subscription.  There  is  an  obligation  to  pay 
the  money,  which  is  indefeasible  by  any  act 
of  the  subscriber.  Said  the  court  in  this 
case:  **He  became  bound  upon  said  con- 
tract, the  moment  he  signed  it,  for  the 
amount  subscribed  by  him,  subject  only  to 
the  condition  that  the  railway  ^ould  not  be 
constructed  according  to  the  terms  of  the 
contract."  This  doctrine  is  by  no  means 
recognized  universally,  and  it  is  not  too  much 
to  say  that  the  weight  of  reason  and  author- 
ity is  against  it.  Twen^- Third  St.  Bapt. 
Church  V.  CcmweU,  117  N.Y.  601,  6  L.  R.  A. 
807 ;  Presbf/terian  Church  of  Albany  v.  Cooper, 
112  N.  Y.  617 ;  Cottage  Street  M.  E.  Church 
V.  Kendall,  121  Mass.  528,  23  Am.  Rep.  286 ; 
University  of  Des  Moines  v.  Livingston,  57 
Iowa,  307. 

But  this  question  we  are  not  called  upon 
here  to  decide,  nor  is  it  at  all  material,  for, 
assuming  the  decision  to  be  sound,  it  makes 
nothing  against  our  position,  for  here  there 
was  a  general  agreement  on  the  part  of  all 
to  pay  $5,000  for  the  creamery.  Each  was 
bound  for  the  full  amount.  The  plaintiffs 
agreed  to  build  the  creamery  for  $5,000,  and 
the  engagement  of  the  subscribers  is  to  pay, 
not  the  amount  set  opposite  their  several' 
names,  but  the  sum  of  $5,000  generally.- 
"  We,  the  subscribers  hereto,  parties  of  the 
second  part,  agree  to  pay  the  above  amount 
for  said  creamery  when  completed,  **  etc.  The 
consideration  for  this  joint  promise  to  pay 
$6,000  was  the  erection  of  this  creamery. 
The  consideration  therefore  was  not  executed, 
but  executory.  There  did  not  arise  upon 
the  signing  of  the  contract  by  the  appellant 
an  absolute  obligation  to  pay  $5,000,  or  any 
portion  of  It.  the  same  as  though  he  had 
actually  received  the  consideration  for  the 
promise, — the  theory  upon  which  subscribers 
are  held  liable  in  the  class  of  cases  to  which 
Buehel  V.  Ix>tt,  belongs— but  he  became 
bound  to  stand  by  his  agreement,  or,  in  de- 
fault thereof,  to  pay  such  damages  as  a  breach 
of  his  contract  would  cause. 

The  petition  for  rehearing  is  denied. 

All  concur. 

Bartholomewt  J,,  having  been  of  coun- 
sel, did  not  sit  on  the  hearing  of  the  above. 
case,»  nor  take  any  part  in  the  decision :  Judge- 
Templeton,  of  the  first  judicial  district, 
sitting  by  request. 


eou 


Califobnia  Sufbbmb  Coubt. 


Jxnu^ 


CALIFORNIA  SUPREME  COURT. 


Williaqa  8.  BARNES,  Beipt.. 
Hattie  A.  Smith  BARNES,  Appt. 
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1.  The  filing  of  a  paper  0tatln|f  that 
action  1b  dismissed  does  not  take  away  )ur- 
tedictioii  of  the  oourt  until  entry  of  a  judgment 
of  dlsmiflsal. 

8«  Causiiiir  mental  sofTerin^.  BXihoug;h 
not  affecting  bodily  health,  may  oon- 
Btitnte  extreme  emelty  under  Civ.  Code, 
•  M,  which  defines  it  as  the  ''infliction  of  grriev- 
ous  bodily  injury  or  grievous  mental  suffering." 

8«  There  is  no  abuse  of  diseretioa  in 
reltising^  a  motion  for  a  continuance 

If  the  circumstances  cast  suspicion  on  the  good 
faith  of  the  application. 

iPtattih  Ch.  J.,  and  DeHaven  and  Hatrisont  JJ., 

distent,) 

CJune  18,  U8&) 

APPEAL  by  defendant  from  a  Judgment  of 
the  Superior  Court  for  the  City  and  County 
of  San  Fraocisco  in  favor  of  plaintiff  and 
from  an  order  denying  a  new  trial  in  an  action 
brought  to  secure  a  divorce.     AMrmed, 

The  case  iB  stated  in  the  opinion. 

Mr,  John  P.  0*Brien,  with  Meisn.  E.  L« 
Campbell,  W.  T.  Baflrc^ett  and  W.  W« 
Foote*  for  appellant: 

The  court  erred  in  making  its  order  herein 
dated  July  2,  1889,  granting  plaintiff  leave  to 
withdraw  bis  dismissal,  and  had  no  jurisdic- 
tion to  proceed  with  the  trial  of  the  cause. 

Thompwn  v.  Spraig,  66  Cal.  860;  Merrtit  v. 
Campbell,  47  Cal.  543;  Orimet  v.  OAaniberlain^ 
27  Neb.  605. 

The  discretion  confided  to  the  court  to  deny 
continuance  is  a  legal  discretion  to  be  exer- 
cised not  capriciously  or  arbitrarily  but  by 
fixed  legal  principles,  and  in  a  manner  to  sub- 
serve and  not  to  impede  or  defeat  the  enda  of 
substantial  justice. 

Bniley  v.  Taafe,  29  CaL  424;  Lyheeker  v. 
Murray,  58  Cal.  189;  Stringer  v.  DattU,  30  CaL 
822;  Purington  v.  Frank^  2  Iowa,  665;  SiaU 
T.  Patw^,  40  Iowa,  298;  Ex  parte  Marks,  49 
Cal.  681;  Ex  parU  Hope,  48  Cal.  5;  QarfieUL 
Nat,  Bank  v.  CdweU,  28  N.  Y.  8.  R.  728;  Car- 
ter V.  Wharton,  82  Ya.  264;  Eainesy.  Roebuck, 
47  N.  J.  L.  228;  bright  v.  Lwy,  22  Minn. 
466. 

Courts  are  extremely  liberal  in  granting  ad- 
journments even  when  simply  expedient  and 
much  more  when  any  necessity  exists. 

Turner  v.  Morrison,  11  CaL  21. 

The  public  has  an  interest  in  such  cases,  and 
the  court  should  afford  both  parties  the  fullest 
possible  hearing  in  such  matten. 


MeBlain  v.  MeBlain,  TI  Cal.  509;  Wad$- 
woHh  v.  Wadeteorth,  81  CaL  188;  Cottrell  v. 
Cottrell,  88  CaL  460;  Stewart,  Mar.  &  Div. 
§827. 

The  finding  of  the  court,  as  a  conclusion  of 
law,  "that  the  defendant  has  inflicted  uix>n  the 
plaintiff  grievous  mental  suffering,"  is  wholly 
without  support  from  and  is  wholly  contrary 
to  the  evidence  produced. 

Waldron  ▼.  Waldron,  9  L.  R.  A.  487, 85  CaL 
251. 

The  evidence  on  behalf  of  plaintiff  does  not 
constitute  or  support  a  cause  of  action  for  di- 
vorce on  the  ground  of  extreme  cruelty. 

Ibid,;  Manone  v.  Mahone,  19  Cal.  626.  81 
Am.  Dec.  91;  Biu  v.  Rice,  6  Ind.  100;  BeOe 
V.  Be^,  10  Iowa,  188;  Cloee  v.  Close,  25  N.  J. 
Eq.  526;  Stewart,  Mar.  &  Div.  §§  268-267. 

The  alleged  accusations  if  made  at  all, — and 
we  have  only  the  hired  private  detective,  Mrs. 
Mahoney's  evidence  to  support  the  allegation, 
— were  never  made,  by  the  defendant  either  in 
the  presence  of  the  plaintiff  or  in  public.  They 
were  made,  if  at  all,  to  a  private  detective  em- 
ployed for  the  very  purpose,  no  doubt,  of  in- 
ducing Uie  defendant,  under  the  guise  of  a 
sympathetic  friend,  to  say  harsh  things  against 
her  husband.  The  plaintiff  could  never  have 
heard  of  them  but  for  the  act  of  his  father  in 
purposely  communicating  them,  that  he  might, 
if  possible,  induce  the  son  to  alMindon  the  de- 
fendant. There  is  not  an  adiudication  by  any 
court,  and  we  confidently  believe  never  will 
be,  that  accusations  thus  made  constitute  a 
ground  for  divorce. 

Blake  V.  Blake,  70  lU.  618;  MoUer  v.  MoUer, 
115  N.  T.  466;  Peck  v.  /Vc*,  10  West.  Rep. 
524,  66  Mich.  586;  Minds  v.  Minde,  9  West 
Rep.  125,  65  Mich.  688. 

The  uncorroborated  testimony  of  Mrs.  M»> 
honey  was  insufllcient  to  support  a  decree  of 
divorce  in  the  case  at  bar. 

Blaks  V.  Blake,  supra;  Browning,  Mar.  A 
Div.  p.  70;  Moller  v.  MoUer,  supra. 

Mr.  W.  S.  Hinkle*  for  respondent: 

This  action  was  never  dismissed,  and  the 
oourt  had  lurisdiction  to  make  all  proper  or- 
ders therein,  and  to  try  and  determine  the 
same. 

Seymour  v.  Wood,  68  Cal.  81;  Sere  v.  Me- 
Govern,  65  Cal.  244;  Page  v.  Alameda  County 
Super.  Ot.  76  Cal.  872;  Page  v.  Page,  77  CaL 
88:  Re  Cook,  1  L.  R  A.  567,  77  CaL  220. 

The  general  appearance  for  the  defendant 
by  Hon.  David  8.  Terry  and  W.  T.  Raggett, 
ISbq.,  gave  the  court  jurisdiction  of  the  person 
of  defendant 

Douglas  v.  Pacific  Mail  S.  >SLOb.  4CaL  804; 
Scale  y.  McLaughlin,  28  Cal.  668;  Mahony  y. 
MiddieUm,  41  Cal.  41. 

The  filinff  by  defendant  of  her  answer  and 
cross-complaint  was  a  second  appearance  on 
her  behali,  and  waived  service  of  summons 


Noxa.— What  seems  to  be  the  present  tendency 
of  the  law  on  the  subject  of  divorce  is  well  illus- 
trated by  the  above  decision,  in  which  the  more 
conservatiye  position  of  the  earlier  oases  Is  de- 
parted from  and  one  of  greater  liberalitv  in  fkvor 
of  divorce  Is  adopted. 
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For  another  Illustration  of  this  tenienoy, 
Robinson  v.  Robinson  (N.  H.)  15  L.  R.  a.  J21. 

YoT  noU  on  tbe  subject  of  cruelty  as  a  ground 
for  divorce,  see  Doollttle  v.  DoolltUe  <Iow«)  •  Lb 
R.  A.  187. 


1898. 
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or  the  iflsnlDg  of  process.  By  this  proceeding 
the  defendant  was  fully  within  the  court's  ju- 
risdiction. 

CronUey.  OarghiU^^CtiL  121;  Saydam  v. 
Pitcher,  4  Cal.  280;  DougloB  v.  Paeifle  Mail  8. 
8,  Co. iupra;  Smithy,  Curtis,! Ceil.  GSi\£[aye8 
V.  Shattuek,  21  Cal.  51;  Randall  v.  FalkTier,  41 
Cal.  242;  Foote  v.  Bichmtmd,  42  Cal.  489;  Dyer 
V.  ^<>r<A,  44CaL  167;  Johnson  v.  Tyson,  45  Cal. 
257;  Kimball  v.  Alameda  County  8uprs.  46 
Cal.  19;  Ghiradelli  y.  Greene,  56  Cal.  629; 
J^n^g  Valley  Water  Works  v.  Schottler,  62 
Cal.  70;  Tyrrell  v.  Baldudn,  67  Cal.  1. 

The  affidavit  of  an  attorney  of  a  party  that 
he  is  "informed  and  helieves"  as  to  any  fact 
in  issue  is  not  evidence  which  could  properly 
have  anv  persuasive  influence  on  the  court. 

Barnard  v.  Wilson,  66  Cal.  258;  People  ▼. 
Jenkins,  56  Cal.  5. 

An  allegation  that  the  facts  could  not/'sofar 
as  affiant  knows,  he  proved  hy  any  other  person 
or  persons/'  falls  far  short  of  the  well-known 
rule  that  the  party  must  show  that  the  facts 
cannot  otherwise  he  proved. 

B)pe  V.  Dalton,  81  Csl.  218. 

Hr.  Baggett's  voluntary  ahsence  from  the 
state  after  the  cause  was  set  for  trial  was  no 
ground  for  a  continuance. 

lAghtner  v.  Memd,  85  Cal.  452;  Kem  Vol- 
ley  liank  v.  Chester^  55  Cal.  51. 

The  whole  case  showed  that  the  defendant 
wished  the  court  to  continue  the  trial  of  a  case 
which  had  been  three  times  set  for  trial  be- 
cause she  was  traveling  with  an  Opera  Bouffe 
Company  which  was  expected  to  bring  up  in 
Ban  Frandsco  some  time  during  the  month  of 
January,  and  that  her  claim  of  sickness  was  a 
transparent  sham.  There  was  no  abuse  of 
discretion  in  proceeding  with  the  trial  under 
such  a  state  of  facts. 

Frank  v.  Brady,  8  Cal.  47:  Mttsgrove  v.  Bbt- 
kins,  9  Cal.  212;  Pilot  IMc  Creek  Canal  Co.  v. 
Chapman,  11  Cal.  161;  Oriffin  v.  Polhemus,  20 
Cal.  181;  People  v.  DeLacey,  28  Cal.  590;  Peo- 
ple V.  Oaunt,  28  Cal.  156;  Bastings  v.  Has- 
tings, 81  Cal.  95;  Wilkinson  v.  Parrott,  82  Cal. 
102;  Harper  v.  Lamping,  88  Cal.  641;  Carey 
V.  Philadelphia  A  C.  P,  Co.  Id.  694;  People  v. 
Mortimer,  4A  Cal.  114;  Kem  Valley  Bank  y. 
Chester,  supra. 

The  false  and  malicious  charges  made  by 
defendant  against  the  plaintiff  entitled  him  to 
the  relief  awarded  by  the  court. 

Be  Haley  y.  Haley,  74  Cal  491.  67  Cal.  24; 
P&iMlson  V  Pomlson,  22  Cal.  858. 

Whether  a  false  and  malicious  charge, 
made  after  the  actual  separation  of  the  parties, 
would  be  less  apt  to  inflict  grievous  mental 
anguish  for  that  reason,  is  for  the  trial  court 
to  determine  in  view  of  all  the  facts. 

VaUnsin  v.  Valensin,  78  Cal.  106. 

Nor  need  the  vicious  slander  anv  more  than 
threats  or  words  of  menace  be  adaressed  to  or 
in  the  presence  of  the  assailed  party. 

1  Bishop.  Mar.  &  Div.  p.  780;  Z/AguHar  y. 
jyAgyilar,  1  Hagg.  Eccl.  Rep.  778,  8  Eng. 
Eccl.  Rep.  d2»;HMsterY.  HoUister,  6  Pa.  449. 

As  to  the  view  which  courts  take  of  such 
conduct  as  that  imputed  to  the  plaintiff  by  the 
defendant  see^~ 

Ciocci  v!  doeei,  26  Eng.  L.  &  Eq.  604;  ZeoeA 
y.  Leach  (Me.)  8  New  Eng.  Rep.  828;  Holyoke  y. 
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Holyoke,  8  New  Eng.  Rep.  169.  78  Me.  404; 
Popkin  V.  Popkin,  1  Hagg.  Eccl.  Rep.  765. 

The  law  gives  the  same  relief  to  a  complain- 
ing husband  as  to  a  compJaining  wife. 

KirkuHill  V.  KirkwaU,2U2iZZ,  Consist.  Rep, 
277;  Wanng  v.  WaHng,  2  Phillim.  132,  1  En^. 
Eccl.  Rep.  210;  WhiU  v.  WJiiU,  1  Swab.  &  T. 
591;  Tjyneh  v.  ZynM,  88  Md.  828;  Kempf  v. 
Kempf,  84  Mo.  211;  Jones  v.  Jones,  66  Pa.  494. 

Per  Curiam: 

Action  for  divorce  upon  the  ground  of  ex- 
treme cruelty.  Judgment  was  entered  in  favor 
of  plaintiff,  and  the  defendant  appeals. 

1.  After  the  filing  of  the  complaint  in  thii 
action,  and  before  any  appearance  on  the  part 
of  defendant,  the  attorney  for  plaintiff  filed 
with  the  clerk  of  the  superior  court  a  paper 
properly  entitled  in  the  cause,  and  stating, 
"The  above  entitled  action  is  hereby  dis- 
missed;" but  no  judgment  of  dismissal  was 
entered.  It  is  claimed  by  appellant  that  upon 
the  filing  of  this  paper  the  court  lost  jurisdic- 
tion of  the  action,  and  that  jurisdiction  was 
not  restored  by  the  subsequent  appearance  and 
answer  of  defendant.  This  objection  to  the 
turisdiction  of  the  court  was  made  in  various 
lorms  in  the  court  below,  and  overruled.  The 
court  did  not  err  in  its  ridings  upon  this  point. 
The  filing  of  the  paper  referred  to  was.  in 
effect,  an  order  for  a  dismissal  of  the  action, 
and  would  have  been  suflicient  authority  for 
the  clerk  to  have  entered  a  judgment  of  dis- 
missal; but  until  the  entry  of  such  judgment 
the  court  retained  jurisdiction  of  the  case. 
Page  v.  Alameda  County  Super.  Ct.  76  Cal. 
872:  Acock  v.  HaUey,  90  Cal.  215;  Bochai  v. 
Qee,  91  Cal.  855. 

2.  It  is  urged  by  appellant  that  the  facta 
alleged  in  the  complamt  and  found  bv  the 
court  do  not  entitle  plaintiff  to  the  decree 
which  he  obtained,  dissolving  the  marriage 
which  existed  between  him  and  appellant.  The 
cruelty  alleged  and  found  is  that  appellant  in- 
flicted grievous  mental  suffering  upon  plaintiff 
by  imputing  to  him,  in  the  presence  of  others, 
the  grossest  immorality  and  personal  impur- 
ity. It  is  not  necessary  to  state  here,  with  any 
particularity,  the  language  by  which  these 
charges  were  made.  It  is  suflicient  to  say  that 
such  charges,  if  false,  were  well  calculated  to 
bring  upon  a  person  of  ordinary  sensibility 
grievous  mental  suffering.  But  it  is  not  al- 
^ed  in  the  complaint,  nor  is  it  found  by  the 
court,  that  the  charges  of  which  plaintiff  com* 
plains  had  any  injurious  effect  upon  his  healthy 
and  for  this  reason  it  is  claimed  that  the  com- 
plaint and  findings  do  not  support  the  judg- 
ment under  the  law  as  declared  by  this  coutt 
in  Waldron  v.  Waldron,  85  Cal.  &1,  9  L.  R. 
A.  487.  It  was  held  in  that  case  that  a  finding 
to  the  effect  that  the  defendant  had  infiicted 
upon  the  plaintiff  therein  grievous  mental  suf- 
fering, but  without  injury  to  her  health,  waa 
not  equivalent  to  a  finding  of  extreme  cruelty 
upon  the  part  of  the  defendant,  and  would  not 
sustain  a  judgment  for  divorce  upon  that 
ground;  and  in  discussing  the  question  as  to 
what  constitutes  such  extreme  cruelty  as  ^  ill 
justify  a  divorce,  the  court  said:  "  Although 
the  character  of  the  ill  treatment,  whether  it 
operates  directly  upon  the  body  or  primarily 
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upon  the  mind  alone,  and  all  tbe  attending:  cir- 
cumstances, are  to  be  considered  for  the  pur- 
pose of  estioQating  the  degree  of  the  cruelty, 
yet  tbe  final  test  of  tbe  sutficiency,  as  a  cause 
of  divorce,  must  be  its  actual  or  reasonably 
apprehended  injurious  effect  upon  the  body  or 
iiealth  of  the  complaining  party."  And  it  was 
further  said  in  that  case  ''that  the  practical 
view  of  the  law  is  that  a  degree  of  cruelty 
which  cannot  be  perceived  to  Injure  the  body 
or  the  health  of  tne  body  '  can  be  practically 
endured/  and  must  be  endured  if  there  is  no 
other  remedv  than  by  divorce;  because  no 
'  Ecale '  by  which  to  gau^e  the  purely  mental 
susceptibilities  and  sufferings  has  yet  been  in- 
vented or  discovered,  except  such  as  indicate 
the  degrees  thereof  by  their  perceptible  effects 
upon  the  physical  orcanization  of  the  body." 
Tested  by  this  rale,  it  must  be  conceded  that 
the  findings  here  are  insufficient  to  sustain  the 
judgment.  But  the  case  from  which  we  have 
just  quoted  was  decided  by  a  bare  majority  of 
the  court  as  it  was  then  constituted,  and,  while 
the  conclusion  there  reached  finds  support  in 
many  earlier  cases  cited  in  the  opinion,  we  do 
Dot  think  it  can  be  sustained  without  a  wide 
departure  from  the  letter  and  spirit  of  section 
04  of  the  Civil  Code  of  this  state,  which  de- 
clares: "Extreme  cruelty  is  the  infiiclion  of 
giievous  bodily  injury  or  grievous  mental  suf- 
fering upon  tbe  other  by  one  party  to  tbe  mar- 
riage." The  language  of  this  section  is  plain, 
and  cannot  be  properly  construed  as  declaring 
that  only  grievous  bddilv  injury  shall  consti- 
tute extreme  cruelty,  and  that  extreme  mental 
suffering,  which  is  not  shown  to  have  injuri- 
ously affected  the  body  or  health  of  the  com- 
plaining party,  is  not  sufiicient.  The  tendency 
of  modem  decisions,  refiecting  the  advanced 
civilization  of  the  present  age,  is  to  view  mar- 
riage from  a  different  standpoint  than  as  a 
mere  physical  relation.  It  is  now  more  wisely 
regarde<{  as  a  union  affecting  the  mental  and 
spiritual  life  of  the  parties  to  it,— a  relation 
desired  to  bring  to  them  the  comfort  and 
felicities  of  home  life,— and  between  whom, 
in  order  to  fulfill  such  design,  there  should  ex- 
ist mutual  sentiments  of  love  and  respect.  "  It 
was  formerly  thought  that  to  constitute  ex- 
treme cruelty,  such  as  would  authorize  the 
granting  of  a  divorce,  physical  violence  is 
necessary;  but  the  modern  and  better  consid- 
ered cases  have  repudiated  this  doctrine  as 
taking  too  low  and  sensual  a  view  of  the  mar- 
riage relation,  and  it  is  now  very  generally 
held  that  any  unjustifiable  conduct  on  the  part 
of  either  the  husband  or  wife  which  so  griev- 
ously wounds  the  feelings  of  the  other  or  so 
utterly  destroys  the  peace  of  mind  of  the  other 
as  to  seriously  impair  the  health,  ...  or 
such  as  utterly  destroys  the  legitimate  ends 
and  objects  of  matrimony',  constitutes  extreme 
cruelty  under  the  statute."  Carpenter  v.  Car- 
penter, 80  Kan.  744. 

Section  94  of  tbe  Civil  Code  is  in  harmony 
with  the  law  as  thus  stated,  and  under  it  the 
infliction  of  grievous  mental  suffering  is  ex- 
treme cruelty.  Ii  may  be  true  that  there  is 
"no  scale  bv  which  to  gauge  the  purely  men- 
tal susceptibilities  and  sufferings"  of  another, 
nor  is  it  necessary  that  there  should  be  any 
such  exact  measure.  The  common  judgment 
of  mankind  recognizes  the  fact  that  there  may 
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be  unfounded  charges  and  cruel  imputationi 
which  are  not  more  easily  borne  than  physi- 
cal bruises,  and  the  necessary  effect  of  which 
is  to  cause  great  mental  distress  to  tbe  person 
against  whom  they  are  made.  Whether  in 
any  given  case  there  has  been  inflicted  this 
''grievous  mental  suffering'*  is  a  pure  question 
of  fact  to  be  deduced  from  all  the  circumstances 
of  each  particular  case,  keeping  always  in  view 
the  iotelligence,  apparent  refinement,  and  deli- 
cacy of  sentiment  of  the  complaining  party;  and 
no  arbitrary  rule  of  law  as  to  what  particular 
probative  facts  shall  exist  in  order  to  justify  a 
finding  of  the  ultimate  facts  of  its  existence  can 
be  given.  As  said  by  Mr,  JusUee  McFarland 
in  bis  dissenting  opinion  in  Waldron  v.  Wal- 
dron,  supra:  "Every  case  where  a  divorce  is 
sought  on  this  ground  must  depend  upon  its 
own  particular  facts;  and  a  correct  decision 
roust  depend — as  most  cases  depend — upon  the 
sound  sense  and  judgment  of  juries  and 
courts."  We  cannot  say  in  this  case  that  the 
court  was  not  f  ullv  justified  in  finding  that  the 
conduct  of  the  defendant  infiicted  upon  plain- 
tiff grievous  mental  suffering,  as  alleged  in  the 
complaint  The  evidence  was  sufficient  to  sus- 
tain the  finding  of  the  court  that  plaintiff  bad 
been  a  resident  of  the  state  for  more  than  six 
months  prior  to  the  commencement  of  the 
action. 

The  refusal  of  the  court  to  grant  a  continu- 
ance cannot  be  held  to  be  an  abuse  of  discre- 
tion. In  Kneebone  v.  Kneebone,  88  Cal.  647» 
the  court  said:  'It  is  settled  law  in  this  staie 
that  applications  for  continuance  are  addressed 
to  the  sound  discretion  of  the  trial  court,  and 
its  action  will  not  be  disturbed  on  appeal,  un- 
less the  record  affirmatively  shows  that  it 
abused  its  discretion.  In  MuMrotxY.  PerkinB, 
9  Cal.  212,  the  court,  per  Field,  J ,  said:  'The 
granting  or  refusing  a  continuance  rests  in  the 
sound  discretion  or 'the  court  below,  and  ita 
ruling  will  not  be  revised  except  for  the  most 
cogent  reasons.  The  court  below  is  apprised 
of  all  the  circumstances  of  the  case,  and  the 
previous  proceedings,  and  is  therefore  better 
able  to  decide  upon  the  propriety  of  granting 
the  application  than  the  appellate  court,  and 
when  it  exercises  a  reasonable,  and  not  an  ar- 
bitrary, discretion,  its  action  will  not  be  dis- 
turbed.' And  similar  language  has  been  used 
in  many  subsequent  decisions."  This  action 
was  commenced  on  May  14,  1889.  The  de- 
fendant was  personally  served  with  summons 
nine  days  later,  and  on  June  21st  she  appeared, 
and  demurred  to  the  complaint.  On  July  28 
the  demurrer  was  withdrawn,  and  the  defend- 
ant was  allowed  thirty  days  in  which  to  an- 
swer the  complaint.  She  procured  further  ex- 
ten^on  of  time,  and  filed  an  answer  and  cross 
complaint  on  October  15,  1889.  An  applica- 
tion was  made  on  the  16th  of  October  to  have 
the  cause  set  for  trial,  but  by  reason  of  tbe  ill- 
ness of  the  presiding  judge  the  bearing  of  the 
motion  was  postponed  until  the  25tb,  wben  the 
cause  was  set  for  trial  on  December  2,  follow- 
ing. Counsel  for  defendant  objected  to  the 
order  of  the  court  setting  the  case  for  trial  on 
December  2  on  the  ground  that  it  would  be 
necessary  to  take  the  depositions  of  witnesses 
residing  in  New  York;  that  defendant  was  an 
actress  oy  profession,  and  dependent  uponher- 
j  self  for  a  Uving;  and  that  her  senior  counsel 
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would  be  necessarily  al)8eiit  from  the  state  for 
about  a  month.  Counsel  for  plaintiff  stated 
that  he  would  waive  service  of  notice  for  the 
Issuance  of  the  commission  to  take  depositions, 
and  thereupon  the  order  was  made  as  stated. 
An  application  was  made  on  December  2  for 
a  continuance  until  the  15th  day  of  January, 
1890,  and  the  cause  was  continued  until  the 
6th  day  of  December,  1889,  at  which  time  the 
motion  for  a  continuance  to  January  15th  was 
made  and  [denied.  The  commission  to  take 
depositions  was  not  issued  until  the  18th  day 
of  JSovember,  1889.  When  the  cause  came  on 
for  trial,  December  6th,  18^9,  counsel  for  de- 
fendant filed  an  affidavit,  and  in  connection 
therewith  several  letters  and  tele^ms  received 
from  the  defendant,  as  a  basis  for  his  motion 
for  a  further  continuance  until  January  15. 
Jt  is  apparent  from  the  language  of  the  court 
}n  denying  this  last  motion  that  it  believed  the 
defendant  was  not  acting  in  good  faitb,  but 
was  endeavoring  to  postpone  the  action  of  the 
court  until  her  business  engagements  would 
bring  her  to  San  Francisco,  ana  we  cannot  say 
that  such  conclusion  may  not  have  been  fairly 
drawn  from  all  the  circumstances  of  the  case. 
Defendant  had  actual  notice  more  than  six 
months  prior  to  the  day  of  the  trial  of  the 
charge  which  plaintiff  made  against  her,  and 
the  cause  was  at  issue  nearly  two  months  be- 
fore the  trial  occurred.  It  appears  from  the 
letters  and  telegrams  that  the  defendant  was  at 
Minneapolis,  Minn., November  15;  Milwaukee, 
"Wis., 'November  19;  Marshalltown, Iowa,  No- 
.▼ember  22;  Des  Moines,  Iowa.  November  23; 
Kansas  City,  November  26  and  27;  St  Louis. 
December  2d,  4th  and  6th;  and  was  informed 
at  these  times  of  all  that  had  occurred.  The 
court  doubtless  concluded  that,  if  the  defend- 
ant could  thus  travd  about  in  the  east,  she  was 
;able  to  make  the  trip  to  San  Francisco  in  time 
to  be  present  at  the  trial;  and,  as  stated  be- 
fore, we  cannot  say  that  its  order  was  an  abuse 
of  discretion.  It  has  been  held  here  that  there 
is  no  abuse  of  discretion  in  refusing  a  motion 
for  a  continuance*  if  the  circumstances  cast 
suspicion  on  the  good  faith  of  the  application, 
and  induce  the  belief  that  it  was  intended  only 
for  delay.  People  v.  Mortimer,  46  Cal.  120. 
While  the  trial  court  should  be  most  liberal  in 
granting  continuances  in  divorce  cases,  because 
the  public  as  well  as  the  parties  to  the  action 
are  interested  in  the  result  of  the  suit,  a  de- 
fendant must  be  held  to  the  exercise  of  good 
faith  and  diligence,  and  cannot  be  heard  to 
complain  if  the  failure  to  present  his  defense 
results  from  an  attempt  to  subordinate  the 
business  of  the  court  to  his  own  business  en- 
gagements and  convenience. 

The  judgment  and  order  a/re  aprmed. 

De  HaTeiif  J,: 

1  dissent  from  the  Judgment  and  from  so 
much  of  the  foregoing  opinion  as  holds  that 
the  action  of  the  court  below  in  denying  the 
motions  of  defendant  for  a  continuance  was 
not  an  abuse  of  discretion.  The  defendant  is 
a  nonresident  of  the  state;  and  her  answer  was 
lUed  October  15, 1889,  and  on  the  25th  of  that 
month  the  court,  on  motion  of  plaintiff,  and 
against  the  objection  of  defendant,  set  the 
case  for  trial  on  December  2.  1889;  and  after- 
wards the  time  for  trial  was  continued  by  con- 
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sent  until  December  6, 1889,  without  prejudice 
to  the  right  of  defendant  to  move  for  a  further 
continuance.    Upon  that  day  the  defendant 
moved  for  a  continuance  of  the  case  until  Jan- 
uary 15,  1890.    The    motion  was   upon    the 
ground  that  depositions  of  certain  witnesses 
had  not  been  returned,  and  also  for  tbe  alleged 
reason  that  defendant  was  ill  at  Kan^^as  City, 
Mo.,  and  unable  to  come  to  Sau   Francisco 
without  endangering  her  prospects  for  recov- 
ery.   This  motion  was  supported  by  the  affi- 
davit of  one  of  her  attorneys,  which  stated, 
among  other  things,  "that  affiant  is  further  in- 
formed by  telegrams  received  from  defendant 
on  the  28d,  26th,  and  30th  days  of  November, 
1889,  and  also  from  affidavits  of  Dr.  J.  C. 
Rogers,  hereto  attached,  and  affiant  believes, 
and  thereupon  states,  that  defendant  is  now  ill 
at  Kansas  City,  Missouri,  and  unable  to  travel 
without  danger  to  her  health.*'    Accompany- 
ing this  was  the  affidavit  of  defendant  herself 
and  her  phvsician  to  the  same  effect.     Many 
telegrams  from  defendant  to  her  attorney  were 
also  produced.     I  am  unable  to  find  anything 
in  the  record  which  directly  contradicts  the 
facts  stated  in  these  affidavits  in  regard  to  tbe 
state   of   defendant's    health.      That    which 
comes  the  nearest  to  doing  so  is  found  in  the 
statement   or   affidavit  of    plaintiff's  father, 
wherein  it  is  said:    "I  am  informed  and  l)e- 
lieve  that  she  is  now  performing  as  an  opera 
bouffe  artist  with  a  company,  and  has  been 
doing  so  for  many  months,  and  is  not  too  sick 
to  come  here  or  travel."    Manifestly,  this  is 
not  an  assertion  that  the  defendant  was  not  in 
fact  sick,  as  stated  in  the  affidavits  of  herself 
and  physician;  but  it  is  argued  that  the  tele- 
grams, dated  at  different  places,  show  that  she 
was  traveling  with  her  company,  and,  there- 
fore, that  she  was  not  sick.    These  teleerams 
certainly  show  that  she  had  not  severed  her 
connection  with  the  company,  and  that  she 
was  able  to  travel  between  the  places,  but  it 
does  not  necessarilv  follow,  because  she  did 
this,  that  it  would  &ave  been  prudent  for  her 
to  attempt  the  longer  overland  journey.    The 
motion  tor  a  continuance  until  Januarv  15th 
was  denied,  and  upon  the  next  day  the  defend- 
ant moved  for  a  continuance  for  one  week. 
The  motion  was  made  upon  the  same  affida- 
vits, and  additional  telegrams  and  a  letter  from 
defendant.    One  telegram  was  dated  upon  the 
previous  day,  December  6,  and  is  as  follows: 
''Allow  sufficient  time  for  traveling.    Last  no- 
tice too  short.    Fight  for  continuance.    Tele- 
graph early."    The  letter  was  dated  December 
2,  1889,  and  was  addressed  to  her  attorney. 
In  it  she  said:    "I  am  very  anxious  to  hear 
definitely  about  the  trial.    I  am  unable  to  take 
so  long  a  journev  alone  at  present.    1  have 
woiTi«l  mjself  ill,  until  nervous  prostration 
got  the  better  of  me.    lam  also  suffering  from 
rheumatism.    I  must  give  notice  this  week  to 
the  company,  if  I  intend  to  remain  with  them, 
and  open  Januarv  18  in  San   Francisco.    I 
can't  put  them  off  in  this  matter.    I  can't  bear 
from  you,  and  everv  night  they  send  for  de- 
cided answer,  and  I  am  unable  to  decide.     If 
I  come  to  San  Francisco,  I  give  up  my  en- 
gagement in  the  middle  of  winter.     You  say 
nothing  about  the  divorce  being  granted  to  me, 
if  I  accept  settlement.    I  have  done  nothing  to 
grant  a  divorce,  but  if  there  is  no  other  alter- 
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Dative  I  must."  This  motion  was  also  denied, 
and  in  so  doing,  as  well  as  in  its  denial  of  tbe 
previous  motion,  I  think  the  court  erred.  Tbe 
defendant  was  a  nonresident  of  the  state,  an 
actress  by  profession,  and  under  engagement 
as  such,  and  while  it  appears  from  tne  letters 
and  telegrams  to  her  counsel  that  she  did  not 
wish  to  break  this  engagement  if  she  could 
avoid  it,  and  that  this  was  one  reason  why  she 
may  have  desired  a  postponement  of  the  trial, 
still  there  is  nothing  in  these  letters  and  tele- 
grams to  warrant  the  inference  that  she  and 
her  counsel  were  acting  in  bad  faith  with  the 
court  in  asking  for  a  continuance  upon  the 
ground  of  the  state  of  her  health,  as  represent- 
ed in  the  affidavits  of  herself  and  physician,  or 
that  such  a^davits  were  untrue. 

In  actions  for  divorce  public  policy  impera- 
tively requires  that  nothing  should  be  done  in 
haste.  The  public  are  interested  in  having  no 
divorce  granted  except  for  adequate  cause,  and 
the  surest  way  to  determine  whether  there  is 
pood  cause  cr  not  is  to  hear  both  sides.  In 
accordance  with  this  rule,  It  has  always  here- 
tofore been  held  by  this  court  that  in  actions 
for  divorce,  applications  to  set  aside  a  judg- 
ment of  default;  and  for  leave  to  answer,  a 
more  liberal  rule  is  to  be  applied  than  in  other 
cases,  in  which  only  private  righta  ofproperty 
are  involved.  Thus  m  the  case  of  Wad&ioarth 
V.  Wadstcorth,  81  Cal.  182,  tbis  court  reversed 
the  action  of  the  lower  court  in  refusing  to  set 
aside  a  default,  although  it  was  admitt^  that 
the  appellant  bad  been  guilty  of  such  negli- 

fence  as  would  in  an  ordinary  action  have 
eprived  ber  of  the  right  to  such  relief.  The 
court  there  said:  "So  far  as  tbe  divorce 
awarded  to  tbe  defendant  is  concerned,  tbe 
motion  should  have  lieen  granted  under  the 
rule  laid  down  in  MeBlatn  v.  McBlain,  77  Cal. 
609.  In  that  case  tbe  court,  per  Paterson,  J,, 
said:  The  parties  to  tbe  action  are  not  the 
only  people  interested  in  the  result  thereof. 
1  be  public  has  an  interest  in  the  result  of 
every  suit  for  divorce.  The  policy  and  the 
letter  of  the  law  concur  in  guarding  against 
collusion  and  fraud;  and  it  should  be  tbe  aim 
of  the  court  to  afford  the  fullest  possible  hear- 
ing in  such  matters.'  In  the  present  case  there 
seems  to  have  been  an  honest  desire  on  tbe 
part  of  the  plaintiff  to  present  her  side  of  the 
case;  and  while.  In  an  ordinary  action,  the  neg- 


lect shown  might  be  sufficient  to  deprive  ber 
of  a  right  to  relief,  yet  in  this  kind  of  case  a 
more  liberal  rule  should  prevail."  It  is  plain 
to  my  mind  that  if  the  court  below  had  kept 
in  view  the  rule  as  thus  declared  it  would  not 
have  denied  to  the  absent  defendant  a  con  tin  u* 
ance  for  one  week,  which  would  have  enabled 
her  to  be  present,  and  give  evidence  in  her 
own  defense;  more  especially  when  such  mo- 
tion was  based  upon  the  solemn  affidavit  of 
her  counsel,  in  which  he  assured  tbe  court,  up- 
on his  information  and  belief,  "that  it  was  the 
intention  of  tbe  defendant  to  be  present  in  San 
Francisco  at  said  trial  on  December  2,  1889, 
and  that  she  was  and  is  prevented  tberefrom 
by  ber  said  illness,  and  not  otherwise."  It  is 
very  apparent  from  all  of  the  telegrams,  let- 
ters, and  atfldavits  submitted  to  the  court  that 
defendant  desired  to  be  present  at  the  trial, 
and  neither  of  the  motions  for  a  continuance 
called  for  any  unreasonable  delay,  and  there 
is  nothing  in  this  record  to  show  that  plaintiff 
could  possibly  have  been  injured  if  either  of 
them  had  been  granted.  Under  such  circum- 
stances, the  refusal  of  the  court  to  postpone 
tbe  trial  was  error,  and  not  within  the  limits 
of  that  judicial  discretion  which  the  law  in- 
tends shall  govern  and  restrain  courts  in  their 
rulings  upon  such  questions,  and  which  dis- 
cretion is  never  capricious,  arbitrary,  or  un- 
just, but  is  always  "exercised  in  conformity 
with  the  spirit  of  the  law,  and  in  a  manner  to 
subserve,  and  not  to  Impede  or  defeat,  the  ends 
of  substantial  justice.  Bailey  y.  Taafe,  29 
Cal.  424.  Whatever  cause  may  have  existed 
for  a  divorce  in  this  case,  or  however  unwise 
or  unfortunate  the  marriage  between  the  par- 
ties may  have  been  in  the  first  Instance,  I  can 
find  in  such  facts  no  justification  for  bringing 
on  the  trial  against  a  nonresident  woman  in 
fifty-three  days  after  issue  johied,  in  the  face 
of  a  demand  for  the  limited  and  reasonable 
postponement  asked  for  by  her  counsel,  and 
which  motions  it  must  be  presumed  from  this 
record  were  made  in  good  faith.  The  mar- 
riage was  a  lawful  one,  and  gave  to  the  defend- 
ant rights  of  which  she  should  not  be  deprived 
without  full  and  complete  opportunity  for 
defense.  The  judgment  and  order  should  be 
reversed. 
We  concur:    Beattyt  Oh.  J,;  Harriaoii» 
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!•  Forebeaiin^  to  withdraw  money 
from  a  iMUik  for  a  reasonable  time  although 
without  any  definite  time  agreed  upon  is  a  suffi- 
cient consideration  for  the  sifining  by  a  third 

NOTB.— Upon  the  question  of  what  will  consti- 
tute a  sufficient  consideration  for  a  contract,  see 
note  to  First  Preeby.  CSinrch  v.  Cooper  (N.  T.)  8  L. 
K.  A.  468;  Talbott  v.  Stemmons,  6  L.  B.  A.  860,  and 
-^nte,  80  Ey.  SSL 

^A. 

Ve  also  36  L.  R.  A.  403. 


person  as  surety  of  another  certificate  of  deposit 
in  place  of  a  former  one  which  is  surrendered. 

8.  A  benefit  to  the  promieee  or  a  det* 
riment  to  the  promisor  ie  not  neeee- 
■ary  to  make  a  good  consideration  for  a  con- 
tract if  the  exercise  of  a  present  right  is  for- 
borne because  of  the  promise. 

8.  Tfaeretnmofaeerttfloateofdepoett 

is  properly  made  to  the  receiver  of  a  bank  where 
the  bank  has  been  closed  and  a  receiver  ap- 
pointed. 
4.  One  who  takes  a  new  oertlfleate  of 
deposit  signed  bj  a  third  person  Instead  of 
withdrawing  his  money  may  testify  tiiat  he 
would  have  withdrawn  it  if  such  person  had  not 
signed  the  certificate. 
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S.  Mereljr  addtng  tlie  word  **marety** 
to  his  siflfnatiire  by  one  who  wignm  hOm 
name  on  the  back  of  a  eertlflcate  of 
deposit  in  order  to  induce  a  depositor  to  take 
such  oertlfloate  In  place  of  a  former  one,  instead 
^  of  withdrawing  his  money,  does  not  prevent  him 
*  from  being  held  liable  as  maker  instead  of  as  in- 
dorser. 

(June  8, 18BD 

EXCEPTIONS  by  defendant  to  niliDgs  of 
the  Franklin  Goanty  Court  made  during 
the  trial  of  an  action  brought  to  enforce  the 
alleged  liability  of  defendant  for  the  amount 
of  a  certificate  of  deposit  which  he  had  in- 
dorsed, which  resulted  in  a  Judgment  in  favor 
of  plaiDtifl.    Judgment  reverted. 

The  certificate  of  deposit  which  constituted 
the  foundation  for  the  cause  of  action  was  as 
follows : 

"No.  8,488.  First  National  Bank  of  St. 
Albans.  St.  Albans,  Vt..  Jsn.  14.  1884.  I 
hereby  certify  that  Joseph  Ballard  has  this  day 
deposited  in  this  bank  nine  hundred  sixty-two 
dollars,  payable  to  the  order  of  himself  on  re- 
turn of  this  certificate  properly  indorsed,  with 
interest  at  4  percent  per  annum. 

[Signed]  A.  Sowles,  Cashier;^ 

— and  on  the  back  thereof,  *'£.  A.  Sowles,  A. 
Sowles.    0.  A.  Burton,  Surety." 

Messrs.  Farring^on  Sb  Post  and  Wttson 
A  Hallt  for  defendant : 

In  order  to  sustain  the  action,  plaintiff  must 
show  a  valuable  consideration,  and  a  valuable 
consideration  is  defined  as  imparting  a  benefit 
or  gain  to  the  party  making  the  promise,  or  a 
loss  or  injury  of  some  kind  to  the  party  to 
whom  it  is  made. 

Dan.  Neg.  Inst.  §  160. 

No  benefit  is  shown  either  to  the  bank,  to  E. 
A.  Sowles,  to  Albert  Sowles,  or  to  the  defend- 
ant. The  only  consideration  for  the  certificate 
was  a  past  and  executed  consideration ;  and 
such  a  consideration  will  not  support  the 
promise  of  a  third  party. 

1  Chitty.  Cont.  p.  69;  Six  v.  Adams,  9  Vt 
288;  Harding  v.  Oragie,  8  Vt.  501. 

It  cannot  be  said  that  the  simple  fact  of 
leaving  money  that  had  been  on  deposit  for 
years,  without  any  definite  time  being  fixed 
and  subject  to  immediate  payment  is  a  oenefit 
to  the  debtor.  The  bank  was  insolvent  and 
the  payment  to  any  creditor  in  full  would 
naturailv  work  an  injury  to  the  directors  and 
stockholders  by  increasing  their  personal  lia^ 
bility,  and  liabuity  to  a  larger  assessment  upon 
their  stock. 

U.  S.  Rev.  Stat.  §  5243. 

The  exchange  of  certificates  worked  no  harm 
to  the  plaintiff;  his  money  was  in  the  bank 
and  he  waived  no  security.  Forbearance  to 
sue  is  not  enough  to  support  a  promise;  there 
must  be  an  agreement  to  forbear. 

Mscarney  v.  Stanley,  8  Cush.  86;  Mant&r  v. 
aiurehiU,  127  Mass.  84. 

The  bank  was  hopelessly  insolvent  and 
plaintiff  knew  it  Hence  he  could  not  have 
retained  the  money  had  he  drawn  it 

U.  S.  Rev.  Stat.  §  5242;  Larkin  v.  Eapgood, 
56  Vt  597;  Fi/r^  Nat.  BankofSelma  v.  Colby, 
88  U.  8.  21  Wall.  609-616,  22  L.  ed.  687'-689; 
Bump,  Bankr._§  5128,  and  cases  cited;  JBob- 
erU  V.  ma,  24  Fed.  Rep.  57L 
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Plaintiff  never  returned  the  certificate  In 
question  indorsed,  and  never  made  a  demand 
on  the  bank  or  either  of  the  indorsers,  there- 
fore he  cannot  recover. 

Bellows  FaUs  Bank  v.  Rutland  County  Bank, 
40  Vt.  877;  Smilie  v.  Stevens,  89  Vt  815;  Bixnifn 
v.  McElroy,  52  Ind.  404. 

Messrs.  H.  C.  Adams  and  Ballard  A 
Burloto&t  for  plaintiff : 

The  case  shows  that  the  plaintiff  forbore 
drawing  out  his  money.  Whether  any  partic- 
ular time  was  given  is  immaterial. 

Bakes  V.  Ebtehkiss,  28  Vt  281. 

Any  damage  or  suspension  or  forbearance 
of  a  right  will  be  sufiicient  to  sustain  a 
promise. 

Seaman  v.  Seaman,  12  Wend.  881. 

Startt  J.,  delivered  the  opinion  of  the  court: 
The  defendant's  motion  for  a  verdict  was 
properly  overruled.  It  appears  from  testi- 
mony, not  controverted,  that  the  defendant 
was  a  stockholder  and  director  of  the  First 
National  Bank  of  St.  Albans.  The  plaintiff 
and  his  sister  had  money  deposited  there,  evi- 
denced by  certificates  of  deposit.  There  was 
a  run  on  the  bank,  and  the  plaintiff  presented 
these  certificates,  and  demanded  the  money 
evidenced  by  them.  There  was  a  suflScieut 
amount  of  money  at  hand  to  pay  the  sums  de-' 
manded;  but  the  oflScers  of  the  bank  desired 
to^retain  it,  and  asked  the  plaintiff  to  leave  it. 
Thereupon  he  told  them  he  would  accept  of  a 
new  certificate  signed  by  the  defendant;  other- 
wise he  wanted  the  money.  They  gave  him 
such  a  certificate,  and  he  surrendered  up  to 
the  bank  the  old  certificates.  The  plaintiff 
subsequently  paid  his  sister  the  amount  of  her 
certificate,  which  was  included  in  the  new  cer- 
tificate. The  cashier  of  the  bank  understood 
the  plaintiff  was  to  forbear  for  a  reasonable 
time  the  exercise  of  his  right  to  draw  his  mon- 
ey, and  the  plaintiff  did  forbear  until  the  bank 
closed  its  doors,  and  its  funds  went  into  the 
hands  of  a  receiver.  At  this  time  the  bank 
was  insolvent.  The  evidence  fails  to  show 
that  a  definite  period  of  forbearance  was  agreed 
upon,  but  no  question  is  made  but  that  the 
plaintiff  did  forbear  for  a  reasonable  time. 
The  uncontroverted  evidence  clearly  entitled 
the  plaintiff  to  a  holding  by  the  court  that  there 
was  a  sufficient  consideration  for  the  defend- 
ant's promise.  The  request  by  the  officers  of 
the  bank  that  the  plaintiff  leave  the  money, 
his  reply,  the  giving  of  a  new  certificate,  the 
surrender  of  the  old  ones,  and  the  forbearance 
of  the  plaintiff  admit  of  but  one  interpretation. 
The  plaintiff,  in  consideration  of  a  new  certifi- 
cate signed  by  the  defendant,  surrendered  the 
old  certificates,  and  agreed  to  and  did  forbear 
the  exercise  of  a  legal  right  to  then  draw  his 
own  and  his  sister's  money.  In  view  of  the 
uncontroverted  facts  and  circumstances  in  the 
case,  any  other  construction  of  the  contract 
would  be  meaningless.  It  is  a  rule,  in  con- 
struing contracts,  that  they  are  to  be  so  under- 
stood as  to  have  legal  and  actual  operation; 
and  a  construction  which  would  be  senseless, 
in  view  of  the  circumstances  of  the  case,  or 
wholly  inapplicable,  should  never  be  adopted. 
Story,  Cont.  ^  640;  Atwood  v.  Cobb,  16  Pick. 
227.  26  Am.  Dec.  657;  Evans  v.  Sanders,  8 
Port.  (Ala.)  497,  88  Am.  Dec.  297. 
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Words  are  Dot  to  be  construed  in  a  frivolous 
or  inefifectual  sense,  when  a  contrary  exposition 
can  be  given  them.  They  should  have  a  rea- 
sonable construction,  according  to  the  intent 
of  the  parties.  Chitty,  Cont.  79.  In  Ounnu 
ion  V.  Bancroft,  11  Vt.  490.  it  is  held  that  lan- 
guage used  by  one  party  to  a  contract  is  to  re- 
ceive such  a  construclion  as  he  at  the  time  sup- 
posed the  other  party  would  give  to  it,  or  such 
a  construction  as  the  other  party  was  fairly 
Justified  in  giving  to  it.  In  Judevine  v.  Qoad- 
rich,  85  Vt.  19,  where  one,  in  reply  to  the  re- 
quest of  another  for  a  license  to  do  something 
in  respect  to  the  former's  property,  did  not 
intend  to  accede  to  the  request,  but  purposely 
used  language  susceptible  of  a  double  ioterpre- 
taiion  in  this  respect,  with  the  intention  that 
the  other  party  should  derive  the  impression 
that  he  did  accede  to  the  request,  and  the  other 
did  derive  such  impression  and  relied  on  it.  it 
was  held  that  he  was  bound  to  the  same  extent 
as  if  he  had,  in  express  words,  granted  the  li- 
cense. When  the  plaintiff  said  to  the  officers 
of  the  bank,  in  reply  to  their  request  that  he 
leave  the  money,  that  he  would  accept  a  new 
certificate  si^ed  by  the  defendant^  otherwise 
he  wanted  his  money,  they  had  the  right  to 
understand  him  as  oneiing  to  leave  the  money 
for  a  reasonable  time  if  such  a  certificate  were 
furnished.  They  accepted  of  his  offer,  fur- 
nished the  certificate,  he  accepted  of  it,  and 
forbore  for  a  reasonable  time  the  exercise  of 
his  ri^ht  to  draw  the  money.  All  parties 
seemed  to  have  understood  that  such  was  his 
undertaking,  and  what  was  said  and  done  ad- 
mits of  DO  other  interpretation,  and  such  will 
be  deemed  to  have  been  the  contract. 

It  is  insisted  that  the  defendant's  promise  was 
without  consideration,  because  no  lime  of  for- 
bearance was  agreed  upon.  A  promise  to  for- 
bear and  give  further  time  for  the  payment  of 
a  debt,  although  no  certain  or  definite  time  be 
named,  if  followed  by  an  actual  forbearance 
for  a  reasonable  time,  is  a  valid  and  sufficient 
consideration  for  a  promise  to  pay  the  debt  by 
a  person  other  than  t ne  debtor.  Jitn^  v.  Upton, 
4  Me.  887,  16  Am.  Dec.  266;  Elton  v.  Johnson, 
16  Conn.  258;  Hotoe  v.  Taggart^l^S  Mass.  284; 
Prouty  V.  Wilson,  128  Mass.  297;  BMnson  v. 
Oould,  11  Cush.  55;  Afoore  v.  MeKenney,  88 
Me.  80.  In  Uove  v.  Taggart,  supra.  Field,  J.. 
Id  delivering  the  opinion  of  the  court,  says: 
"It  seems  to  have  been  assumed  in  this  com- 
monwealth that  an  agreement  to  forbear  bring- 
ing suit  for  a  debt  due,  even  although  for  an 
Inpefinite  time,  and  even  although  it  cannot  be 
construed  to  bean  agreement  for  perpetual  for- 
bearance, if  followed  by  actual  forbearance 
for  a  reasonable  time,  is  a  good  consideration 
for  a  promise."  In  Moore  v.  McKenney,  supra, 
decided  bv  the  Supreme  Court  of  Maine  in 
1890,  the  defendant  wrote  his  name  upon  the 
back  of  the  note  declared  upon,  intending 
thereby  to  guaraotee  its  payment.  He  did  this 
in  consideration  of  the  plaintiff's  promise  to 
forbear  and  give  further  time  for  the  payment 
of  the  note;  no  time  of  forbearance  was  agreed 
upon,  and  it  was  held  that  the  court  properly 
ordered  a  verdict  for  the  plaintiff.  Walton, 
«/.,  in  delivering  the  opinion  of  the  court,  says: 
'*If  the  promise  is  in  general  terms,  no  partio- 
olar  time  being  named,  the  law  implies  that 
the  forbearance  shall  be  for  a  reasonable  time. 
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Such  is  the  legal  construction  of  such  a  prom- 
ise. The  debtor,  therefore,  by  such  promiae, 
does  obtain  a  right,  not  onlv  to  some  delav,  but 
to  a  reasonable  delay;  such,  as,  under  all  the 
circumstances,  he  is  reasonably  entitled  to." 
In  King  v.  Upton,  supra^  the  promise  count^ 
on  was  to  pay  the  debt  of  another,  in  consid- 
eration that  the  creditor  would  "forbear  and 
give  further  time  for  the  payment  of  the  debt," 
naming  no  time.  The  plaintiff  averred  that 
he  did  thereupon  forbear,  and  the  consideration 
was  held  sufficient.  In  Calkins  v.  Chandler, 
86  Mich.  320,  24  Am.  Rep.  593,  it  is  held 
that  an  agreement  to  pay  the  debt  of  an- 
other in  consideration  that  the  creditor  would 
forbear  and  give  further  time  for  payment  is 
founded  upon  a  good  consideration,  although 
no  definite  time  of  forbearance  is  named.  In 
Hakes  V.  Hotchkiss,  23  Vl  285,  it  is  said:  *'If 
no  agreement  be  made  as  to  the  length  of  time 
during  which  the  promisee  will  K)rbear,  the 
law  will  presume  that  he  undertakes  to  for- 
bear for  a  reasonable  time;  and  this  is  suffi- 
ciently certain,  and  is  a  good  consideration." 
Parsons,  in  his  work  on  Contracts  (vol.  1,  p. 
442,)  says:  "Nor  need  the  agreement  to  delay 
be  for  a  time  certain,  for  It  may  be  for  a 
reasonable  time  only,  and  yet  be  sufficient 
consideration  for  a  promise." 

The  Revised  Statutes  of  the  United  States 
(sec.  5242,  relating  to  banks)  provide,  among 
other  things,  that  all  pavmentsof  monev  made 
after  the  commission  of  an  act  of  insolvency^ 
or  in  contemplation  thereof,  with  a  view  to 
prevent  the  application  of  its  assets  in  the  man- 
ner provided  m  that  chapter,  or  with  a  view 
to  the  preference  of  one  creditor  to  another, 
except  in  payment  of  its  circulating  notes, 
shall  be  utterly  null  and  void.  It  is  insisted 
by  the  defendant  that  a  payment  by  the  bank 
at  the  time  the  plaintiff  called  for  his  money 
would  have  been  void  under  this  provision  of 
the  statute;  that  the  plaintiff  lost  nothing  by 
his  agreement  and  forbearance;  and  that  nei- 
ther the  bank  nor  the  defendant  were  bene- 
fited thereby.  Notwithstanding  this  statute 
and  the  insolvency  of  the  bank,  the  plaintiff 
waived  a  legal  right  in  consideration  of  the 
defendant's  promise.  Before  he  agreed  to  for- 
bear, the  certificates  were  not  subject  to  any  de- 
fense, and  he  could  have  negotiated  them,  and 
they  would  have  been  payable  on  presentation 
at  the  bank.  By  surrendering  them,  and  tak- 
ing a  new  certificate  impaired  by  bis  agree- 
ment to  forbear,  he  made  his  claim  subject  to 
a  defense  that  would  be  likely  to  affect  its  ne- 
gotiability and  value.  Had  the  plaintiff  drawn 
his  money,  it  is  not  certain  that  the  receiver 
would  have  called  for  it,  or  that  he  would 
have  recovered  it  by  an  action.  A  determina- 
tion of  the  receivers  right  to  the  money  might 
necessitate  a  trial  of  noubtful  issues  of  law 
and  fact.  The  plaintiff  had  a  right  to  draw, 
and  to  try  and  hold,  the  money.  He  waived 
this  right  in  consideration  of  the  defendant's 
promise.  But  for  this  promise  he  would  have 
drawn  his  money  January  14,  1884.  The  re- 
ceiver was  not  appointed  until  some  three 
months  thereafter,  during  which  time  no  one 
could  have  rightfully  called  on  him  for  the 
money;  and  during  this  time,  at  least,  he 
waived  his  right  to  have  and  enjoy  his  money. 
He  may,  or  may  not,  have  been  damaged  by 
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^aivioe  these  rightn.  He  waived  them  io  con- 
«iderat&n  of  the  defendant's  promise,  and  that 
Is  sufficient. 

(Consideration  does  not  necessarily  depend 
5ipon  whether  the  thing  promised  results  in  a 
benefit  to  the  promisee,  or  a  detriment  to  tbe 
promisor.  It  is  enough  that  something  is 
promised,  or  the  exercise  of  a  present  right  is 
forborne.  In  Anson,  on  Contracts,  p.  62,  it  is 
said:  ''Courts  will  not  inquire  whether  the 
thing  which  forms  the  consideration  does,  in 
fact,  benefit  the  promisee  or  a  third  party  or  is 
of  any  benefit  to  any  one.  It  is  enough  that 
something  is  promised,  done,  forborne,  or  suf- 
fered by  the  party  to  whom  the  promise  is 
made,  as  a  consideration  for  tbe  promise  made 
to  bim."  The  law  will  not  enter  into  an  in 
quiry  as  to  the  adequacy  of  the  consideration 
for  a  promise,  but  will  leave  the  parties  to  be 
the  sole  Judges  of  the  benefits  to  be  derived 
therefrom,  unless  the  inadequacy  of  the  con- 
sideration is  so  gross  as  of  itself  to  prove  fraud 
or  imposition.  Judy  v.  Louderman,  48  Ohio 
St.  562.  In  general,  a  waiver  of  any  legal 
right,  at  tbe  request  of  another  party,  is  a  suf- 
ficient consideration  for  a  promise.  1  Par- 
sons, Cont.  p.  444.  Any  damage  or  suspension 
or  forbearance  of  a  rieht  will  be  sufficient  to 
sustain  a  promise.  2  Kent,  Com.  12th  ed.  d. 
465.  In  Butt  v.  Wilcox.  13  Allen,  273.  Wells, 
J,,  in  defining  "consideration,"  says:  "Any 
set  .done  at  the  defendant's  request,  and  for 
his  convenience,  or  to  the  inconvenience  of  the 
plaintiff,  would  be  sufficient."  The  excbeq- 
uer  chamber,  in  1875,  defined  "consideratioir' 
as  follows:  "A  valuable  consideration,  in  the 
sense  of  the  law,  may  consist  either  in  some 
right,  interest,  profit,  or  benefit,  accruing  to 
the  one  party,  or  some  forbearance,  detriment, 
loss,  or  responsibility  given,  suffered,  or  under- 
taken by  the  other.'  Any  act  done  by  the 
promisee  at  the  request  of  the  promisor,  how- 
ever trifling  the  loss  to  himself  or  the  l)enefit 
to  the  promisor,  is  a  sufficient  consideration 
for  a  promise  made  without  fraud,  and  with 
full  knowledge  of  all  the  circumstances.  Doyle 
V.  Dixon,  97  Mass.  213,  08  Am.  Dec.  80.  Pol- 
lock, in  his  work  on  Contracts,  p.  166,  says: 
"Consideration  means,  not  so  much  that  one 
party  is  profiting,  as  tbat  the  other  abandons 
some  legal  right  in  the  present."  In  Boyd  v. 
Freiu^  6  Gray,  654,  Shaw,  Oh.  J,,  says:  "An 
agreement,  therefore,  to  forego  one's  legal 
right;  or  forbear  collecting  a  debt,  or  enforc- 
ing any  other  beneficial  right,  is  a  good  con* 
sideration  for  an  express  promise  made  upon 
it  Such  agreement  may  be  express  or  im- 
plied by  law." 

There  was  evidence  tending  to  show  that 
the  defendant  was  a  maker  of  the  certificate, 
snd,  if  such  maker,  his  undertaking  was  to 
pay  the  plaintiff  the  amount  oUled  for  by  the 
certificate  when  it,  properly  indorsed,  should 
be  returned  to  the  bank.  The  bank  having 
been  closed,  and  a  receiver  appointed,  a  return 
of  the  certificate,  properly  indorsed,  to  the  re- 
ceiver, was  all  that  was  required.  No  other 
demand  or  notice  was  necessary  before  bring- 
ing suit  Tbere  were  no  officers  of  the  bank 
to  whom  the  certificate  could  be  returned. 
The  funds  of  the  bank  were  in  the  hands  of 
the  receiver,  and,  for  the  purpose  of  retumitig 
tbe  certificate  as  therein  provided,  the  receiver 
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was  the  bank.  The  plaintiff  was  allowed  to 
testify  that  he  would  not  have  left  his  money 
in  the  bank,  if  he  had  not  understood  tbat  tbe 
defendant  was  obligated  to  pay  it.  The  plain- 
tiff was  allowed  to  testify,  without  objection, 
that  be  went  to  the  bank  for  tbe  purpose  of 
drawing  bis  money;  and  there  was  no  error  in 
allowing  him  to  state  that  he  would  have  done 
what  he  proposed  to  do,  but  for  tbe  defend- 
ant's promise.  The  defendant  requested  the 
court  to  instruct  the  jury  "that  if  Albert 
Sowles  and  Edward  S.  Sowles  signed  the  cer- 
tificate as  iudorsers,  with  the  ri^ht  of  demand 
and  notice,  then,  under  the  testimony,  tbe  de- 
fendant is  not  liable."  We  tbink,  from  tbe 
testimony,  tbat,  if  Albert  and  Edward  A. 
Sowles  were  indorsers,  then  the  defendant  was 
an  indorser;  but  the  necessity  for  such  instruc- 
tion was  obviated  by  the  instruction  tbat,  if 
the  jury  found  that  the  defendant  was  an  in- 
dorser, then  the  plaintiff  could  not  recover, 
and  it  was  not  error  to  decline  to  give  the  in- 
struction requested.  Whatever  may  bave  been 
tbe  relation  of  the  signers  of  the  certificate  to 
each  otber,  they  were  for  tbe  purpose  of  de- 
termining tbeir  liability  to  tbe  plaintiff,  either 
makers  or  indorsers  of  the  certificate.  The 
evidence  showing  the  understanding  between 
tbe  signers  of  the  certificate  as  to  their  respec- 
tive liability  to  the  plaintiff,  and  as  between 
each  other,  was  not  withdrawn  from  the  con- 
sideration of  the  jury;  and  it  was  for  them  to 
sav,  from  all  tbe  evidence,  whether  the  under- 
taking of  the  defendant  was  that  of  a  maker  or 
that  of  an  indorser.  Tbe  court  told  tbe  jury 
that,  if  nothing  was  said  to  the  plaintiff  to  ex* 
plain  to  him  that  their  obligation  on  the  cer- 
tificate was  that  of  indorsers,  and  not  makers, 
be  had  the  right  to  understand  that  they  were 
makers  and  absolutely  liable  upon  it  It  is  in- 
sisted by  counsel  for  the  defendant  that  tbe 
affixing  of  tbe  word  "surety"  to  tbe  defend- 
ant's name  was  notice  to  the  plaintiff  that  the 
defendant  intended  to  limit  and  restrict  his 
liability,  and  that  this  fact  should  overcome 
tbe  presumption  of  law  laid  down  by  tbe  court. 
The  word  "surety,"  affixed  to  the  defendant's 
name,  only  indicated  to  the  plaintiff  tbe  fact 
that  tbe  aefendant  was  surety  for  the  bank, 
and  this  was  already  known  to  him.  He  knew 
that  the  bank  bad  the  money;  that  the  defend- 
ants E.  A.  Sowles  and  A.  Elowles  did  not  have 
it;  and  tbat,  in  fact,  they  were  sureties  for  the 
bank;  but  this  fact  did  not  change  the  under- 
tf^ing  of  the  defendant  from  that  of  a  maker 
to  that  of  an  indorser  entitled  to  demand  and 
notice.  A  surety  is  an  original  maker,  and  be- 
comes primarily  and  absolutely  liable,  as  much 
so  as  the  principal,  to  any  person  lawfully  hold- 
ingthe  paper.  Bank ^f  ifewbury  v.  Etchards, 
85  vt  284.  The  defendant  was  liable,  prima 
fade,  as  a  maker  of  tbe  certificate.  National 
Bank  of  BelloiM  Falls  v.  Dorset  Marble  Co,  61 
Vt.  106,  2  L.  R.  A.  428;  Strong  v.  Bikers,  16 
Yt  554.  But  this  presamption  was  suscepti- 
ble of  bein^  controlled  by  evidence  of  the  real 
obligation  intended  to  be  assumed  by  the  de- 
fendant, and  known  to  the  plaintiff.  Tbe 
court  made  a  proper  application  of  this  rule  in 
admitting  evidence  as  to  what  transpired  be- 
fore and  at  the  time  of  the  execution  of  tbe 
certificate  of  deposit,  as  affecting  the  liability 
of  the  defendant,  and  told  the  |Jury  that,  if 
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they  found  that  the  defendant  was  an  indorser, 
then  the  plaintiff  could  not  recover.  To  jus- 
tify the  verdict  returned  by  the  Jury,  they 
must  have  found  that  the  defendant's  under- 
taking was  that  of  a  maker  of  the  certificate. 
The  court  told  the  jury  that.  If  the  defendant 
put  his  name  upon  the  certificate  for  the  pur- 
pose of  stopping  a  run  on  the  bank  and  tiding 
it  over  its  then  exigency,  this  would  be  a  sui^ 
ficient  consideration.  If  this  was  not  the  true 
test  of  consideration,  the  defendant  has  no 
reason  to  complain.  It  was  not  necessary  that 
he  receive  a  consideration.  As  the  evidence 
stood,  the  question  as  to  whether  he  received 
a  consideration  was  an  immaterial  issue,  and 
the  defendant  was  not  pre1udic€Ki  by  the  court's 
Bubmitting  such  issue  to  the  jury.  It  appeared 
from  the  undisputed  facts  that  his  principal 
received  a  sufficient  consideration  to  sui)port 
his  promise.  This  was  all  that  was  required. 
Moore  v.  McKenney.Kinff  v.  Upton  ana  Hotoe 
V.  Taagartf  nipra.  The  court  might  have  prop- 
erly held  that  a  sufficient  consideration  was 


established  by  the  uncontradicted  facts,  and 
withheld  this  question  from  the  conslderatioQ 
of  the  jury.  The  plaintiff  concedes  that  there 
was  error  in  the  pro  forma  ruling  of  the  court 
upon  the  question  of  interest,  and  offers  to  re- 
mit the  excess  of  interest  included  in  the  judg- 
ment rendered  in  the  county  coturt 
Judgment  reverted. 

Judgment  for  the  plaintiff  to  recover  $962, 
with  interest  to  be  computed  at  the  rate  of  4 
per  cent  per  annum  from  the  date  of  the  cer- 
tificate to  the  date  of  the  writ,  and  6  per  cent 
thereafter,  and  his  costs  in  the  county  courts 
less  the  dividends  paid  on  the  certificate  by  the 
receiver,  and  the  defendant's  costs  in  this  court. 

TafitJ.: 

On  the  14th  of  Janoarv,  1884,  the  bank  was 
hopelessly  insolvent  and  the  plaintiff  had  no 
right  to  withdraw  his  money.  I  therefore, 
while  not  dissenting,  doubt  on  the  subject  of 
consideration. 
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Hyman  BLUM,  Appt., 
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1.  An  ezeeutlon  lien  Is  superior  to  % 
prior  unrecorded  oonTeyoAce  of  which 
the  creditor  had  no  notice  at  the  time  of  the  levy, 

'  and  notice  thereof  after  the  levy  is  immateriaL 


8.  Proof  of  payment  of  »  vmlnable  con- 
sideration fdr  land  bid  off  by  a  judjcment 
creditor  at  a  sale  under  his  execution  Hen  which 
was  superior  to  a  prior  unrecorded  deed  is  not 
neceasary  to  enable  him  to  hold  the  land  against 
the  prior  grantee. 

(Jane  li.  1808.) 

APPEAL  by  defendant  from  a  Judgment  of 
the  District  Court  for  Wisp  n'um'v  iq 


JHOTK.—Priority  of  liem  of  Judgment  or  of  prior 
unrecorded  conveyance. 

In  dbeence  of  express  etatutory  deltnition, 

Whcure  the  statute  avoids  an  unrecorded  con- 
veyance only  as  affainst  subsequent  purchasers  in 
good  feAth.  and  for  a  valuable  consideration,  being 
silent  as  to  creditors,  the  lien  of  a  Judgment  Is  in- 
ferior to  an  unrecorded  mortgage.  Vaughn  v. 
Bchmalsle,  10  L.  R.  A.  411, 10  Mont.  186. 

The  lieos  of  Judgment  creditors  are  not  within 
the  protection  of  the  Registry  Acts  unless  ex- 
pressly named.  Tbey  are  not 'purchasers**  or 
•^mortgagees."  Hunter  v.  Watson,  12  Gal.  868, 78 
Am.  Deo.  648;  Pixley  v.  Muggins,  15  CaL  127;  Bea^ 
van  V.  Oxford,  6  DeG.  M.  &  G.  492, 617;  Runyan  v. 
McClellan,  24  Ind.  166;  Bell  v.  Bvans,  10  Iowa,  868; 
Cover  y.  Black,  1  Pa.  4M:  Rodgers  v.  Qihson,  4 
Yeates,  111;  Heister  v.  Fortner,  2  Binn.  40;  Oover  v. 
Black,  1  Pa.  4U3;  Greenleiif  v.  Bdes,  2  Minn.  264; 
Sparks  V.  State  Bank,  7  Blackf.  460;  Orth  y.  Jen- 
nings, 8  Bhickf .  420:  Schmidt  v.  Hoyt,  1  Bdw.  Ch. 
662,  6  L.  ed.  279;  Jackson  v.  Dubois,  4  Johns.  216; 
Scbroeder  v.  Gurney,  78  N.  T.  490;  Thomas  v.  Kel- 
sey,  80  Barbi  288,  275;  Crisfleld  y,  Murdock,  127  N. 
T.  816;  Evans  v.  McGlnsson,  18  Iowa,  160;  Sigworth 
V.  Meriam,  66  Iowa,  477;  First  Nat.  Bank  of  Tama 
City  V.  Uayzlett,  40  Iowa,  6S0:  Moorman  v.  Gibbs, 
T6  Iowa,  687;  Norton  ▼.  Williams,  9  Iowa,  628;  Bell 
V.  Evans,  10  Iowa,  868;  Seevers  v.  Delashmutt,  11 
Iowa,  174;  Hayes  v.  Tbode,  18  Iowa,  61;  Wright  v. 
Jooes,  2  West.  Rep.  860, 105  Ind.  17. 

The  lien  of  a  Judgment  is  not  a  ^*conveyance.** 
Wilcoxson  v.  Miller,  49  Cat.  103. 

Under  a  statute  providing  tbat  mortgages  shall 
take  eflTect  only  from  their  recording  tbe  Tien  of  a 
Judgment  is  superior  to  a  prior  unrecorded  mort- 
gage. Home  Bidg.  &  Loan  Asso.  v.  dark.  1  West 
Rep.  837,  48  Ohio  St.  427;  Mayham  v.  Cooinbs,  14 
Ohio,  428;  White  v.  Denman,  16  Ohio,  60,  1  Ohio  St 
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110;  Holiiday  v.  Fraukliu  jl>uu.w  ui  v.K..uuiu..>.  x6 
Obio,  688;  Bloom  v.  Noffgle,  4  Ohio  St  46;  Foedick  v. 
Barf,  8  Ohio  St  471;  Van  Thomiliy  v.  Peters,  26  Ohio 
St  471. 

Under  the  ICIssouri  Registry  Act  avoiding  mi- 
registered  conveyances  except  between  the  parties 
and  such  as  have  actual  notice  tbereof  the  Uen  of 
a  Judgment  is  preferred  to  an  unrecorded  deed. 
Reed  v.  Austin,  9  Mo.  722, 45  Am.  Dec.  886;  Froth* 
ingham  v.  Stacker,  11  Mo.  77;  Waldo  v.  Russell,  5 
Mo.  887. 

Under  a  statute  providing  that  *^6  mortgages 
not  recorded  in  time  remain  valid  against  the 
mortgagor  but  are  postponed  to  aU  other  liens 
created  or  obtained,  or  purchases  made  prior  to 
the  actual  record,**  and  (hat  of  *^he  younger  lien 
is  created  by  contract  and  the  party  receiving  It 
has  notice  of  the  prior  unrecorded  mortgage,  or  a 
purchaser  has  the  like  notice,  then  the  lien  of  the 
older  mortgage  shall  be  held  good  as  against  them,** 
a  Judgment  being  a  lien  not  **created  by  con* 
tract,**  although  obtained  with  notice  of  a  prior 
unrecorded  mortgage,  is  superior  thereto,  An- 
drews V.  Mathews,  69  Ga.  466. 

The  return  of  an  unrecorded  deed  to  the  grantor 
for  the  purpose  fof  getting  another  deed  with  a 
dlfFerent  grantee  does  not  revest  the  title  in  the 
grantor  so  that  the  lien  of  a  Judgment  against  him 
wiU  attach.  Old  Nat  Bank  of  Bvansvllle  v.  Find- 
ley  (Ind.)  April  26, 1802. 

Prioritu  of  judament  by  virtue  of  statutes. 

It  is  expressly  provided  by  the  Virginia  Record* 
ing  Act  that  an  unrecorded  conveyance  shall  be 
Yold  as  to  creditors,  and  under  it,  the  lien  of  a 
Judgment  is  superior  to  an  unrecorded  convey- 
ance. McCliiM  V.  Thistle,  2  Gratt  182;  Young  v. 
Devries,  81  Gratt  804. 

So,  too,  in  West  Virginia,  (Anderson  v.  Nagla. 
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faTor  of  plaiDtifFs  in  an  action  brought  to  try  | 
title  to  certain  real  estate.    Sev&raed. 

The  facts  are  stated  in  the  commissioner's 
opinion. 

Messrs.  Carswell,  Fuller  A  Terrell* 
for  appellant: 

A  statement  by  A.  Devereox,  a  tbird  person, 
in  the  bearing  and  presence  of  appellant's 
agent,  tbat  Dannanbarg  bad  sold  the  land  was 
insufficient  to  charge  appellant  with  notice  of 
ao  unrecorded  vendor's  Hen  against  same  held 
by  Schwartz  &  Co.  by  transfer  from  Dannan- 
barg. 

Wethered  v.  Boon,  17  Tex.  148;  Harrison  ▼. 
Baring^  44  Tex.  255;  DaiUm  Y.Bainejf,  75  Tex. 
616;  Wade.  Notice,  §  7. 

The  superior  title  not  being  in  the  assignees 
of  the  vendors'  lien  notes  and  H.  Blum  being 
a  subsequent  purchaser  with  his  deed  on  record 
at  the  date  of  the  institution  of  the  suits  on  the 
vendors'  lien  notes  by  the  assignees  to  fore- 
close same,  he  was  a  necessary  P&rty  to  said 
suits  and  said  judgments  were  insufficient  to 
support  the  title  of  plaintiff  against  defendant, 
and  the  court  should  have  rendered  judgment 
for  defendant. 

The  vendors*  lien  notes  having  been  assigned 
by  Dannanbarg/tbe  legal  title  to  the  land  sold 
did  not  pass  to  the  assignees,  but  remained  in 
Dannanbarg  and  the  tiUe  was  vested  in  appel- 
lant by  his  purchase  at  execution  sale  a^inst 
Dannanbarg,  and  the  court  should  have  round 
that  Dannanbarg  and  appellant  were  both 
necessary  parties  to  suits  to  foreclose,  and  fail- 
ing to  jom  either  of  them  in  such  foreclosure 
proceedings,  the  legal  title  was  in  defendant 


which  should  nave  prevailed  over  the  title 
asserted  through  such  foreclosure  proceed- 
ings. 

afford  ▼.  Wells,  52  Tex.  612;  Pitman  ▼. 
Henry,  50  Tex.  857;  Byler  v.  Johnson,  46  Tex. 
509;  Black  v.  Black,  62  Tex.  296;  Hamblen  v. 
Foils,  70  Tex.  188. 

The  recitations  in  a  sheriff's  deed  is  evidence 
of  the  bid  of  the  appellant  at  the  sale  and  the 
payment  by  them  of  the  purchase  money,  and 
no  additional  proof  was  required  of  appellant 
to  make  prima  facie  this  proof. 

MiOer  v.  Alexander,  8  Tex.  85;  Leland  r. 
Wilson,  84  Tex.  79. 

The  court  erred  in  not  giving  judgment  for 
defendant  because  the  proof  showed  that  de- 
fendant held  title  under  an  execution  against 
Dannanbarg,  the  levy  of  which  was  made  with- 
out notice  of  sale  by  Dannanbarg,  actual  or 
constructive,  and  a  valuable  consideration 
paid. 

Morton  v.  Lowdl,  56  Tex.  648,  and  cases 
cited. 

Messrs.  Soward  A  Martin  for  appellees. 

Hobb^t  P.  J.,  filed  the  following  opinion: 
This  was  an  action  in  the  ordinary  form  of 
trespass  to  try  title  brought  bv  L.  A.  &  E.  M. 
Schwartz,  appellees,  against  &.  Blum,  appel- 
lant, for  the  recovery  of  1 ,280  acres  of  land  lo- 
cated by  virtue  of  veteran  certificate  issued  to 
Qeorge  Ramsdale,  and  situated  in  Wise  and 
Jack  counties.  Suit  was  instituted  July  8, 
1890.  The  defendant  answered  by  general  de- 
murrer and  a  plea  of  not  guilty.  Trial  was 
had  before  the  court,  and  judgment  rendered 


12  W.  Ya.  98);  and  Mississippi  (Washin^tOD  v.  Doe, 
JA  a.  8. 18  How.  888, 14  L.  ed.  140);  and  the  District 
of  Ck)lumbia.  National  Metropolitan  Bank  of 
Washington  v.  Hits,  1  Maokey,  111. 

The  New  Jersey  Recording  Act  ezprossiy  places 
subsequent  Judgment  creditors  on  an  equal  foot- 
ing with  bona  fide  purchasers  as  to  unrecorded 
conveyances  and  without  actual  or  constructive 
notice  thereof  at  the  time  of  the  recovery  of  Judg- 
ment such  oonveyanoee  are  void  as  to  such  credit- 
ors. Hodge  V.  Amerman,  2  Gent.  Bep.  741, 40  N.  J. 
Bq.  99;  Garwood  v.  Garwood,  9  N.  J.  L.  M2. 

The  hen  of  a  Judgment  creditor  without  notice 
of  a  prior  unrecorded  conveyance  is  superior 
although  the  title  of  the  Judgment  debtor  was  not 
disclosed  by  the  record  and  was  unknown  to  the 
oreditor  till  after  the  entry  of  the  Judgment. 
Yreeland  v.  Clai&in^  Zi  N.  J.  Bq.  813. 

Under  a  Registry  Act  making  unrecorded  con- 
veyances void  as  against  Judgment  creditors  not 
having  notice  thereof,  the  lien  of  an  unrecorded 
mortgage  given  by  the  ancestor  Is  superior  to  that 
of  a  Judgment  against  ;the  heir  obtained  in  the 
ancestor's  lifetime.  Yoorhis  v.  Westervelt,  11 
Cent.  Bep.  228, 48  N.  J.  Bq.  812. 

But  outer  if  the  Judgment  was  obtained  after  the 
ancestor's  death.   Ibid, 

A  bona  fide  pnrobaser  of  the  heir*s  estate  sold 
after  the  ancestor's  death  under  such  Judgment, 
without  notice  of  the  unrecorded  mortgage,  will 
«ake  free  ftom  the  lien  of  such  mortgage.    Itrtd. 

Under  a  statute  providing  that  no  unrecorded 
oonveyance  *^hall  be  good  or  efFectual  in  law  or 
in  equity  against  creditors  or  subsequent  pur- 
chasers for  a  valuable  consideration  and  without 
notice,**  the  claim  of  a  Judgment  creditor  to  his 
debtor's  share  of  the  moneys  arising  from  a  sale  in 
partition  is  superior  to  that  under  an  unrecorded 
conveyance  of  such  debtor^  Interest  In  the  land  of 
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which  the  Judgment  creditor  had  no  notice  prior 
to  the  recovery  of  his  Judgment.  Bldrtdge  v.  Post, 
20Fla.579. 

In  Pennsylvania  under  a  statute  providing  that 
no  unrecorded  mortgage  **shall  be  good  or  suffl* 
dent  to  convey  or  pass  any  freehold  or  inherit- 
ance,** it  Is  h^d  that  an  unrecorded  mortgage  Is 
postponed  to  a  Judgment  of  subsequent  date  (Sem- 
ple  V.  Burd,  7  Berg.  &  R.  28(i;  Friedley  v.  Hamilton, 
17  Berg.  &  R.  70, 17  Am.  Dec.  838;  Jaques  v.  Weeks, 
7  Watts,  261;  Corpman  v.  Baccastow,  84  Pa.  868>; 
unless  the  Judgment  creditor  had  actual  notice  of 
the  unrecorded  mortgage.  Manufacturer*s  &  M. 
Bank  v.  Bank  of  Pennsylvania,  7  Watts  &  S.  886,  42 
Am.  Dec  240. 

In  Columbus  Buggy  Co.  v.  Graves,  108  UL  469, 
488,  it  is  said :  ^'Authorities  from  another  state 
under  a  different  statute  do  not  apply  under  our 
statute,  which  provides  that  all  deeds  and  title  pa- 
pers shall  be  in  force  and  take  effect  from  and 
after  the  time  of  filing  the  same  for  record,  and 
not  before,  as  to  all  creditors  and  subsequent  bona 
fide  purchasers  without  notice,  and  that  as  to 
thenu  all  such  deeds  and  title  papers  shall  be  ad- 
Judged  void  until  the  same  shall  be  filed  for  record. 
A  creditor,  under  the  statute,  is  held  to  be  one  who 
effects  a  lien  upon  land.  A  Judgment  creditor  and 
a  purchaser  are  equally  protected,  and  it  is  the 
settled  law  of  this  state  that  a  Judgment  lien  at* 
tachesto  whatever  interest  in  real  estate  the  rec- 
ords disclose  in  the  Judgment  debtor,  in  the  ab- 
sence of  notice  from  other  sources;  and  notice  at 
the  time  of  the  levy  of  execution  and  sale,  of  an  im- 
recordeddeedor  mortgage,  will  avail  nothing  as 
against  the  force  of  the  lien.** 

A  purchaser  and  a  Judgment  creditor  having  a 
lien  stand  upon  the  same  equity.  Massey  v.  West- 
oott,40Ill.  180. 

The  Judgment  lien  is  superior  to  an  unrecorded 
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on  March  10,  1890,  in  favor  of  appellees  for 
the  land  and  cost  of  suit,  to  which  appellant 
excepted,  and  gave  notice  of  appeal.  At  re- 
quest of  appellant,  the  court  filed  his  conclu- 
sions of  law  and  findings  of  fact.  To  these 
findinn  and  conclusions  appellant  excepted 
and  filed  his  bill. 

Both  parties  derive  title  froni  and  under  Q. 
DanDanbarg,  as  a  common  source.  The  land 
in  question  was  transferred  by  G.  Dannanbare 
to  T.  J.  Chenoweth  and  T.  J.  Cox  on  the  15th 
day  of  August,  1882.  by  bond  for  title.  At 
the  same  time  Cox  and  Chenoweth  paid  G. 
Dannanbarg  $400,  and  gave  their  three  several 
promissory  notes  to  G.  Dannanbarg  for  $400 
each,  which  notes  became  due  on  August  15, 
1883,  1884.  and  1885,  respectively.  The  bond 
for  title  was  not  recorded  until  May  12,  1884. 
One  of  these  notes  was  transferred  to  D. 
Schwartz  &  Co.,  and  the  others  to  P.  0.  Saun- 
ders. The  first  note  was  transferred  before 
maturity,  (August  15,  1882,)  and  prior  to  the 
levy  of  appellant's  execution.  Schwartz  & 
Co.  instituted  suit  on  this  note  on  September 
17,  1888,  against  Cox  and  Chenoweth  as  mak- 
ers, and  Dannanbarg  as  indorser,  and  fore- 
closed their  lien  on  the  land  involved,  on  No- 


vember 5,  1888.  Under  this  foreclosure,  aa 
order  of  sale  was  made,  the  land  was  sold  ia 
February,  1884,  and  Schwartz  &  Co.  became 
the  purchasers.  The  other  two  notes  were  as- 
si^ed  to  P.  O.  Saunders,  who  also  brought- 
suit  on  them  against  Cox  and  Chenoweth  and 
Max  Steifel.  In  this  suit  judgment  was  ren- 
dered March  18, 1887,  and  the  lien  on  the  land 
foreclosed.  It  was  sold  in  June.  1887,  and  the* 
appellees  bought  in  the  same.  On  March  17, 
1888,  the  firm  of  Leon  <&  H.  Blum,  a  firm 
composed  of  Leon  Blum,  defendant  Hyman 
Blum,  and  Sylvan  Blum,  obtained  a  judgment 
against  G.  Dannanbarg  in  district  court  of 
Galveston  county.  That  execution  was  issued 
on  said  judgment,  and  levied  upon  the  land  in- 
volved in  this  suit  on  the  81st  day  of  March, 
1888,  and  sold  on  the  first  Tuesday  in  June, 
1888,  to  appellant, H.  Blum.  Thatsaid  land  was 
levied  upon  as  the  property  of  G.  Dannanbarg. 
It  appears,  from  further  findings  of  the  courts 
that  appeUant  had  no  notice  of  the  sale  of  the 
land  owned  by  Dannanbarg  to  Cox  and  Cheno- 
weth prior  to  the  levy  of  the  execution.  But 
that  after  the  levy,  and  before  the  s:ile,  the 
court  finds  that  "A  Devereux  told  Hendrix,. 
agent  of  defendant,  that  G.  Dannanbarg  had 


oonveyanceof  which  the  Judgment  creditor  had 
no  notice  before  his  lien  attached.  Ibid.:  Roane  v. 
Baker  (111.)  1  West.  Rep.  878. 

Tbe  holder  of  a  Judgment  for  costs  is  within  the 
protection  of  the  Recording  Act  as  a  **  creditor.** 
McFadden  v.  Worthlngton,  45  111.  88S. 

Under  the  South  Carolina  statute  avoiding  unre- 
corded convejances  *'aB  to  the  rights  of  subse- 
quent creditors,"  a  judgment  on  a  debt  contracted 
before  the  execution  of  an  unrecorded  mortgage 
rendered  after  the  date  of  such  mortgage  Is  in- 
ferior to  the  mortgage.  Garraway  v.  Oarraway,  27 
6.G.67a. 

Prior  to  the  Act  of  1876,  extending  the  protection 
of  the  Recording  Acts  of  subsequent  creditors,  the 
lien  of  all  Judgments  was  Inferior  to  an  unrecorded 
mortgage.  Itdd.,  referring  to  Ash  v.  Aah,  1  Bay, 
806:  Smith  v.  Smith,  1  McCord,  Eq.  148;  Barnwell  v. 
Porteus,  2  fliU,  Eq.  221:  Steele  v.  Mansell,  6  Rich.  L. 
442;  Ashe  v.  Livingston,  2  Bay,  80. 

CJnder  the  Kebraska  statute  providing  that  all 
deeds,  mortgages,  and  other  instruments  shall  be 
void  ^^  as  to  all  such  creditors  and  subsequent  pur- 
chasers without  notice  whose  deeds,  mortirages, 
and  other  Instruments  shall  be  first  recorded,"  a 
prior  unrecorded  deed  made  and  delivered  in  good 
faith  for  a  valuable  consideration  wiU  take  prece- 
dence of  a  Judgment  if  recorded  before  any  deed  to 
the  premises  be  recorded  whiob  is  baaed  upon  such 
Judgment.  Mansfield  v.  Gregory,  8  Neb.  482;  Har- 
ral  V.  Gray,  10  Neb.  186. 

Under  this  statute  It  Is  not  enough  to  defeat  a 
prior  unrecorded  oonveyanoe  that  one  is  simply  a 
creditor  of  the  grantor  but  it  must  appear  that  his 
claim  or  lien  is  evidenced  by  some  instrument  re- 
quired to  be  recorded.  Galway  v.  Malchow,  7  Neb. 
^  overruling  Bennet  v.  Fooks,  i  Neb.  466. 

By  the  Minnesota  statute  an  unrecorded  convey- 
ance Is  expressly  declared  void  as  against  any 
Judgment  obtained  against  the  vendor  prior  to 
the  recording  of  such  conveyance  and  while  the 
vendor  has  the  record  title.  Dutton  v.  MoReynolds, 
81  Minn.  66;  Wlndom  v.  8chuppel,89  Minn.  86;  Coles 
V.  BerryhilU  87  Minn.  66. 

Prior  to  this  provision  of  the  statute  a  Judgment 
became  a  lien  on  tbe  Judgment  debtor's  actual  in- 
terest in  the  land  regardless  of  what  interest  the 
record  showed  was  apparently  his.    Greenleaf  v. 
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Edes,  2  Minn.  264;  Johnson  v.  Robinson,  20  Mlnn» 
180;  Baze  v.  Arper,  6  Minn.  220. 

A  Judgment  takes  precedence  of  a  prior  unre* 
corded  deed  by  the  Judgment  debtor  and  also  of  an 
equity  against  him  to  have  a  recorded  deed  re- 
formed so  as  to  Include  other  land,  the  Judgment 
creditor  having  no  notice  of  the  error.  Wilcox  v» 
Leominster  Nat.  Bank,  48  Minn,  5CL,  19  Am.  St. 
Rep.  250. 

Under  the  Michigan  statute  creditors  may  avoid 
an  unrecorded  mortgage  who  have  during  lt» 
absence  from  the  record  done  anything  material 
which  they  may  be  fairly  considered  to  have  done 
on  the  basis  of  its  non-existence.  Root  v.  Harl,  9i 
Mich.  42a 

Effect  of  notice  on  rank  of  lien  of  judgmenL 

If  a  Judgment  creditor  have  actual  notice  of  a 
prior  unregistered  mortgage  it  is  the  same  to  him 
as  though  registered,  and  when  registered  will  re- 
late back  to  the  time  of  its  execution  and  delivery 
of  which  the  Judgment  creditor  had  notice.  Morria 
V.  White,  38  N.  J.  Eq.  824,  citing  Priest  v.  Rice.  1 
Pick.  164;  Jackson  v.  Van  Valkenburgh,8  Ck>w.200; 
Jackson  v.  Winslow,  9  Cow.  IS. 

The  lien  of  a  Judgment  is  subordinate  to  tb» 
equitable  title  of  a  vendee  In  poflseesion  under  an 
unrecorded  contract  where  the  Judgment  creditor 
had  notice,  actual  or  constructive,  of  tbe  rights  of 
such  vendee,  at  the  time  of  the  entry  of  his  Judg* 
ment.    Baker  v.  Thompson,  86  Minn.  814. 

Although  the  statute  making  the  lien  of  a  Judg- 
ment superior  to  prior  unrecorded  conveyances  ia 
silent  on  the  question  of  notice,  still  notice  to  the 
creditor  of  such  a  conveyance  prior  to  the  entry  of 
his  Judgment  will  postpone  his  Judgment,  to  tbe 
unrecorded  conveyance.  Danl^  v.  Sorrells,  9  AJa» 
486, 446;  Woods  v.  Legg,  01  Ala.  611;  Lamberton  v. 
Merchant*B  Nat  Bank  of  Winona,  24  Minn.  28U 
Byers  v.  Engies,  16  Ark.  648^ 

But  under  the  Virginia  statute  notice  of  the  un» 
recorded  conveyance  to  the  creditor  prior  to  the 
recovery  of  his  Judgment  does  not  postpone  the- 
lien  of  the  Judgment  to  tbe  conveyance.  Bldson 
V.  Huff,  20  Gratt.  888. 

Notice  of  an  unrecorded  mortgage  Intermediate 
the  perfection  of  Judgment  and  sale  on  execution 
will  not  postpone  the  Uen  of  the  Judgment  to  that 
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■old  the  land,  and  also,  on  tbe  day  of  sale,  Deve- 
reuz  made  the  same  statement  m  the  presence 
and  hearing  of  stdd  Hendrix."  The  court  fur- 
ther finds  "from  this  evidence  that  defendant 
had  notice  of  the  sale  of  tbe  land  and  the  exis- 
tence of  the  note  of  Schwartz  &  Ck).,  and  that  It 
was  a  lien  on  the  land."  Defendant  was  not  a 
party  to  the  suit  of  Schwartz  &  Co.  against 
Chenoweth  &  Cox.  The  court  found  that 
there  was  no  evidence  of  the  payment  of  a 
valuable  coosideration  by  defendants  for  the 
land,  except  that  contained  in  the  recitals  in 
the  sheriff's  land.  From  the  foregoing  state- 
ment it  will  be  seen  that  on  the  81st  of  March, 
1888,  when  Blum  levied  on  the  land,  the  bond 
for  title  which  Dannanbarg  had  executed  was 
not  recorded.  He  had  acquired  by  virtue  of 
the  levy  a  fixed,  certain  interest  in  the  land 
from  the  date  of  the  levy. 

The  question  whether  the  lien  and  rights 
secured  under  such  levy  of  the  execution  by 
appellant  are  superior  to  those  of  appellees, 
holding  under  the  unrecorded  bond  for  title  of 
which  appellant  had  notice  at  the  sale  of  the 
land,  but  of  which  he  had  no  notice  when  the 
judgment  was  obtained  and  the  levy  made, 
has  been  thoroughly  discussed  in  several  well- 


considered  and  f reqn^tly  cited  cases  in  thift 
state.  Grace  v.  Wade,  45  Tex.  524;  Apree  v. 
Duprey,  27  Tex.  598,  86  Am.  Dec.  657;  G^rtm^ 
V.  Eobeon,  46  Tex.  417;  Borden  v.  McBae,  Id. 
400;  Senter  v.  Lambeth,  59  Tex.  262.  An  exe- 
cution lien,  it  is  well  settled,  is  superior  to  an 
unrecorded  conveyance  previouslv  made  to  a. 
third  party  by  the  Judgment  debtor;  and. 
where  such  lien  has  been  fixed  or  acquired 
without  notice,  the  purchaser  at  the  execution 
sale  is  protected,  without  regard  to  any  knowl- 
edge he  may  have  of  an  unrecorded  convey- 
ance at  the  time  of  the  purchase.  McKamey 
V.  Thorp,  61  Tex.  651.  In  Grace  v.  Wade,  su- 
pra, it  was  held  that  the  lien  of  tbe  Judgment 
creditor,  who,  without  notice,  had  caused  a 
levy  to  be  made  by  virtue  of  his  Judgment, 
was  superior  to  the  unrecorded  deed  of  the 
vendee  of  the  defendant  in  execution.  By 
reason  of  our  Registration  Laws,  it  was  said 
in  that  case  an  unrecorded  deed  was  void 
against  a  creditor  who  had  acquired  a  specific 
lien  or  interest  in  the  land  by  the  levy  of  tbe 
execution.  In  Grimes  v.  Hol^son,  svpra^  citing 
Grace  v.  Wade,  it  was.  with  reference  to  the 
question  of  notice,  held  that  "the  creditor  or 
any  one  else  who  might  purchase  the  land  un- 


of  the  mortgage.  Oufteao  v.  Wisely,  i7  HI.  488; 
Belchert  v.  McClure,  28  IlL  516. 

By  the  Louisiana  statute  an  nnreoorded  deed  is 
void  as  against  third  persons,  and  under  it  the  lien 
of  a  judgment  rendered  intermediate  the  execution 
and  recording  of  a  deed  of  the  judgment  debtor^s 
land  is  not  abrogated  by  the  recording  of  tbe  deed. 
McCoy  V.  Rhodes,  flS  U.  8. 11  How.  131, 18  L.  ed.  634. 

If  a  deed  is  not  recorded  until  after  a  judgment 
is  rendered  against  tbe  vendor,  tbe  subsequent 
reiristration  of  the  deed  does  not  relate  back  so  as 
to  defeat  the  lien  of  the  judgment  rendered  with- 
out notice  of  the  deed.  Pollard  v.  Cocke,  19  Ala. 
188.  195. 

A  deed  executed  before  judgment  against  the 
grantor,  under  which  the  purchaser  had  paid  the 
purchase  money  and  had  been  put  in  possession 
but  which  was  not  recorded  until  after  the  judg- 
ment was  obtained,  is  void  as  against  such  creditor 
and  tbe  land  thereby  conveyed  is  subject  to  satisfy 
the  judgment.  Parkersburg  Nat.  Bank  v.  Neal,  28 
W.  Va.  744. 

The  title  of  an  execution  creditor  under  a  levy 
upon  his  debtor*s  real  estate  is  not  affected  by 
notice  of  a  prior  unrecorded  conveyance  of  which 
he  had  no  knowledge  at  the  time  of  the  attachment 
upon  his  writ.    Emerson  v.  Uttlefield,  12  Me.  148. 

The  lien  acquired  by  the  levy  of  execution  upon 
lands  is  superior  to  that  of  a  prior  unrecorded 
mortgage,  even  though  the  mortgage  be  subse- 
quently recorded  before  sale.  Hawkins  v.  Files,  51 
Ark.  417;  Cleveland  v.  Shannon  (Ark.)  Nov.  28, 1889. 
Contra^  Bighter  v.  Forrester,  1  Bush,  278. 

Frf orfCy  of  Hght  of  purchaser  at  sale  under  Judi;ment, 

Although  the  rights  of  judgment  creditors  are 
not  protected  by  the  statute  against  prior  unre- 
corded conveyances,  yet  when  a  sale  is  bad  under 
the  judgment  the  purchaser  is  protected  as  a  bona 
fide  purchaser.  Jaokaon  v.  Chamberlain,  8  Wend. 
680:  Jackson  v.  Poet,  15  Wend.  668;  Vaughn  y. 
SchmalBle,  10  L.  B.  A.  411, 10  Mont.  186;  Jackson  v. 
Dubois,  4  Johns.  216;  Harrison  v.  Hollis,  2  Nott  ft 
MOC.57B. 

In  New  Jeney  the  lien  of  a  judgment  is  superior 
to  a  prior  unreoorded  mortgage  and  a  sale  under 
the  judgment  operates,  In  equity,  as  an  assignment 
to  the  pnTOhaiser  of  the  judgment  oreditor*B  inter- 
Id  L.  R.  A. 


est  in  tbe  land.    Wait  v.  Savage  (N.  J.)  Aug.  6» 
1888. 

A  purchaser  at  a  sheriff^s  sale  is  within  the  pro* 
tection  of  the  Begistry  Act  the  same  as  purchasers 
at  private  sale.  Scribner  v.  Lockwood,  9  Ohio,  184; 
Paine  v.  Mooreland,  15  Ohio,  435.  45  Am.  Dec.  585: 
Draper  v.  Bryson,  28  Mo.  108;  De  Yendell  v.  Doe,  27 
Ala.  156,  164:  Barker  v.  Bell,  87  Ala.  854;  Woods  v« 
Legg,  91  Ala.  511. 

A  purchaser  .at  a  sale  on  execution,  who  has  hia 
deed  first  recorded  gains  the  same  preference  over 
a  prior  unrecorded  conveyance  as  if  he  had  bought 
directly  from  the  debtor  himself.  Ellis  v.  Smith,  10 
Ga.  253. 

The  title  of  one  other  than  the  judgment  creditor 
who  bona  fide  purchases  land  at  a  sherifl^s  sale  la 
unaffected  by  a  prior  unrecorded  conveyance  by 
the  judgment  debtor,  of  which  such  purchaser  had 
no  notice.    Doe  v.  Hall,  2  Ind.  656. 

In  Duke  v.  Clark,  58  Miss.  466, 476,  it  is  said :  **We 
regard  it  as  the  settled  doctrine  in  this  state  that 
purchasers  at  execution  sales  are,  to  the  sameextent 
as  other  purchasers,  entitled  to  the  benefit  of  the 
statutes  requiring  instruments  affecting  the  title 
to  lands  to  be  registered,^*— citing  Henderson  v. 
Downing,  24  Miss.  106;  Harper  v.  Tapley,  85  Miss. 
506;  Taylor  v.  Lowenstein,  60  Miss.  278;  Humphreys 
V.  Merrill,  62  Miss.  92;  Loughridge  v.  Bowland,  Id. 
546. 

When  Judcfment  creditor  jmrchctses  at  sale. 

If  the  creditor  is  not  expressly  protected  by  the 
statute  as  against  prior  unrecorded  conveyanoea 
whan  he  purchases  with  notice  at  a  sale  under  his 
judgment  he  takes  subject  to  such  conveyances 
even  though  he  had  no  notice  thereof  when  his  lien 
attached.    Norton  v.  Williams,  9  Iowa,  628. 

It  seems  that  the  result  would  be  the  same  if  he 
purchased  utterly  without  notice.  It  is  there  said: 
*'The  ordinary  purchaser  pays  a  new  consideration. 
Not  so  with  the  judgment  creditor.  Such  creditor 
comes  in  under  the  debtor,  and  not  as  does  the 
purchaser  through  him.  The  consequence  is  that 
the  creditor  is  entitled  to  the  same  rights  as  the 
debtor  had,  and  no  more.  By  bis  purchase  he 
stands  in  the  place  of  the  debtor,  and  thn  same  rule 
applies  to  a  third  person  purohnsingat  the  sheriff** 
sale,  with  notice  of  the  outstanding  title.**  But  i 
cases  next  following. 
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der  the  execution  would  get  title  againat  the 
unrecorded  deed,  notwithstanding  ne  might 
have  full  notice  of  the  deed  when  he  purcha^, 
provided  the  creditor  had  no  notice  prior  to 
the  levy  of  the  execution."  To  the  same  effect 
is  Borden  v.  McBae,  46  Tez.  899.  If  there 
was  no  question  of  the  right  of  a  judgment 
creditor  entering  into  this  case,  and  if,  instead 
of  the  purchase  Dj  appellant  at  the  execution 
sale  against  Dannanbarg  under  the  levy  made 
in  March,  1888,  without  notice  of  the  convey- 
ance of  the  land  by  bond  for  title,  then  unre- 
corded, appellant  had  bought  directly  from 
Dannanbarg.  and,  instead  oi  the  sheriff's  deed, 
had  received  one  from  Dannanbarg.  it  would, 
by  virtue  of  the  Registration  Laws,  have  been 
fuperior  to  the  rights  accruing  under  the  un- 
registered bond  for  title  executed  by  Dannan- 
barg. In  such  case,  however,  proof  of  the 
Eayment  of  a  valuable  consideration  would 
nVe  been  necessary  by  the  Junior  purchaser, 
M'hich  we  do  not  understand  to  be  the  rule  in 
the  present  case.  This  results  from  our  Reg- 
istration Laws,  which  render  conveyances  yoid 
as  against  subsequent  purchasers  for  value 
without  notice,  and  creditors  having  liens  of  a 
certain  character  on  the  property.  The  dia- 
tinction  between  this  class  of  cases,  where  the 
party  whose  rights  are  affected  by  the  unre- 
corded instrument  acquires  the  legal  title,  and 
that  class  where  such  party's  rights  coming 
through  the  judgment  debtor  are  of  an  equit- 
able character,  and  are  not,  in  their  nature. 


susceptible  of  registration,  and  therefore  do 
not  come  within  these  acts,  is  very  clearly 
suted  in  Parker  v.  Coop,  80  Tex.  Ill;  Mc- 
Kamey  v.  norp,  61  Tex.  651;  Senter  v.  Lam- 
leth,  59  Tex.  268.  In  the  former  class,  the 
purchaser  at  the  execution  sale,  whether  plain- 
tiff in  execution  or  not,  bv  the  lien  which  his 
levy  (made  without  notice)  secures,  is  pro- 
tected, and  his  title  is  not  affected  or  disturbed 
by  subsequent  notice.  McRamey  v.  Thorp, 
9upra,  ''But  as  resulting  trusts  are  not  with- 
in the  re^stration  statutes,  and  the  holder  of 
such  equity  cannot  spread  his  title  on  record, 
these  rules  are  not  applicable  to  them."  Ibid 
* 'Hence  an  execution  or  Judgment  lien,  ob- 
tained without  notice  of  the  resulting  trust 
cannot  inure  to  the  benefit  of  one  buying  at 
the  sheriff's  sale  made  under  the  execution." 
Birker  v.  Coop,  mpra.  In  such  case.  *Mhe  title 
of  the  purchaser,  as  against  the  resulting  trust, 
is  determined  without  reference  to  any  notice 
of  it  at  the  time  the  Judgment  is  obtained  or 
the  levy  made.  It  depends  on  whether  he  had 
notice  at  the  time  of  the  sale.  If  not,  then 
whether  he  was  a  purchaser  for  value."  It  is 
unimportant  in  this  case  to  determine,  and  it 
is  wholly  unnecessary  to  do  so,  whether  the 
court  erred  in  finding  that  the  statement  of 
A.  Devereux  to  Hendrix,  appellant's  agent, 
made  after  the  levy  of  the  execution,  to  the 
effect  that  Dannanbarg  had  sold  the  land,  was, 
in  contemplation  of  law,  notice.  It  may  be 
admitted  that  this   was  notice.    The   court 


A  Juigment  creditor  purohasfnff  at  the  sherilTa 
sale  under  his  Jadarment  is  protected  agalDSt  prior 
unrecorded  oonveyanoes  of  which  he  has  no  notice 
the  same  as  any  other  purchaser.  Bvans  v. 
McOlasson,  18  Iowa,  IfiO:  Butterfleld  v.  Walsh,  86 
Iowa,  584:  Gower  v.  Doheney,  88  Iowa,  86;  Walker 
V.  Elfiton,  21  Iowa,  6S9. 

A  purchaser  at  a  sherHTs  sale  under  his  own 
Judgment  and  who  parts  with  no  money  is  not  a 
bona  fide  purchaser  for  valuable  consideration. 
Wf  lllams  V.  Holllngsworth,  1  Strobh.  Eq.  103, 47  Am. 
Bee.  5S7:  Wright  v.  Douglass.  10  Barb.  07;  Ayres  v. 
Buprcy,  27  Tex.  603,  606;  Orme  v.  Roberts,  88  Tex. 
768.    Contrtu  Hunter  v.  Watson,  12  CaL  868, 877. 

In  Wood  V.  (Thapin,  18  N,  T.  600, 510, 67  Am.  Dec 
412,  Denio,  Ch.  J.,  says:  *'I  am,  moreo  ver,  of  opinion 
that  a  purchaser,  under  judicial  proceedings  Insti- 
tuted by  himself,  though  the  purchase  be  made  on 
account  of  the  debt  for  the  recovery  of  which  the 
proceedings  were  had,  is  a  bona  ftde  purchaser 
with  f  u  the  statute.  The  legal  expenses  necessarily 
incurred,  which  have  to  be  advanced  by  the  party 
promoting  the  proceeding,  are  something  in  addi- 
tion to  the  existing  debt  which  the  purchaser  has 
parted  with  as  a  consideration  (or  the  conveyance 
which  he  received." 

**The  reason  that  an  unrecorded  deed  Is  given  the 
preference  over  the  Judgment  lien  is  that  the  Judg- 
ment creditor  is  In  no  more  unfavorable  position 
than  he  was  before  he  obtained  his  Hen.  This 
reHson  must  apply  with  equal  force,  when  he  takes 
a  sherifTs  deed,  without  advancing  a  new  consid- 
eration. If,  however,  he  bids  for  the  property 
more  than  the  amount  of  his  Judgment,  and  pays 
the  excess  to  the  Judgment  debtor,  there  can  be  no 
4oubt.  as  we  understand  the  law,  that  he  would  oc- 
cupy the  position  of  any  other  purchaser.  In  such 
a  case  be  does  advance  a  new  consideration  on  the 
faith  of  the  purchase,  and  should  accordingly  be 
re^rarded  as  a  bona  fide  purchaser.  Nor  would  It, 
in  our  opinion,  make  any  difference  how  small  the 
amount  was  over  the  Judgment.**  Devlin,  Deeds, 
«642. 

16  L.  R  A. 


£fect  of  notice  to  purchaser  at  judgment  mle. 

The  equity  of  a  purchaser  by  an  unrecorded  deed 
is  superior  to  that  of  a  purchaser  under  execution 
with  notice.    Morton  v.  Robards,  4  Dana,  868. 

The  recording  of  a  prior  deed  at  any  time  before 
the  sale  under  a  Judgment  is  notice  to  the  pur- 
chaser at  such  sale.  Wilcoxson  v.  Miller.  40  Oal.  108. 

Under  a  statute  providing  that  *^o  such  instru* 
ment  in  writing  shaO  be  valid  except  between  the 
parties  thereto,  and  such  as  have  actual  notice 
thereof,  until  the  same  shall  be  deposited  with  the 
register  of  deeds  for  record,**  it  is  held  that  the  lien 
of  an  unrecorded  mortgage  is  superior  to  that  of  a 
subsequent  Judgment,  and  if  the  mortgage  is  re- 
corded after  levy  but  before  sale  under  the  Judg- 
ment, the  purchaser  buys  subject  to  the  lien  of  the 
mortgage.  Uolden  v.  Garrett,  28  Kan.  08;  Davis  v. 
Ownsby,  14  Mo.  170,  55  Am.  Dec  105. 

The  lien  of  a  Judgment  does  not  take  precedence 
of  a  prior  unrecorded  mortgage,  and  if  the  mort- 
gage be  recorded  before  sale  under  the  Judgment 
the  purchaser  is  affected  with  notice.  Chapman  v. 
Ck>ats,  28  Iowa,  288. 

The  same  is  true  if  the  purchaser  have  actual 
notice  of  the  uarecorded  conveyance.  Hoy  v. 
Allen,  27  Iowa,  208. 

The  Missouri  and  fi^ansas  Begistry  Acts  are  iden- 
tical. See  Holden  v.  (larrett  and  Davis  v.  Ownsby, 
aupra.  The  statute  does  not  mention  creditors,  and 
as  the  lien  of  the  Jadgment  is  by  statute  confined 
to  the  land  of  the  Judgment  debtor,  if  he  has 
previously  conveyed  It,  although  the  deed  is  unre- 
corded, it  is  no  longer  his  and  the  lien  does  not  at- 
tach, and  if  notice  is  given  before  an  actual  bona 
fide  purohase  at  sale,  the  vendee  in  the  unrecorded 
deed  is  protected. 

In  Sapptngton  v.  Oesohli,  40  Mo.  244, 247,  it  is  said: 
**Bveir  since  the  decision  in  the  case  of  Davis  v. 
Ownsby,  14  Mo.  ITCi,  66  Am.  Deo.  106,  it  has  been  the 
settied  law  of  this  state  that  the  titie  of  a  bona  fide 
purchaser  or  mortgagee  under  a  deed  or  mortgage 
not  recorded  la  good  against  oreditors  at  large  and 
is  also  good  against  sales  under  Judgments  and  ex- 
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'found  as  a  fact  that  he  had  no  notice  before 
^be  levy.  So,  then,  if  it  be  conceded  that  De- 
yereuz'a  statements  were  of  that  character  and 
'emanated  from  that  source  which  would  un- 
•questionably  be  sufficient  to  charee  appellant 
"With  notice  after  the  levy,  it  would  be  imma- 
terial; because,  however  complete  and  ade- 
quate may  have  been  the  notice  m  law  at  the  sale 
ur  after  the  levy,  under  the  authorities  cited  it 
could  not  have  affected  or  impaired  appellant's 
-/Tgh  ts.  Si  nee  the  case  of  BlankenMp  v.  Dcmg- 
■las,  26  Tex.  228,  the  rule  there  announced  has 
been  frequently  cited  in  this  state,  that  a  judg- 
ment lien  on  the  land  of  the  debtor  is  subject 
to  every  equity  against  the  land  in  the  debtor's 
hands  when  the  judgment  was  rendered.  Our 
Rep:istration  Laws  ingraft  on  this  rule  the 
^qualification  that,  if  the  judgment  lien  attaches 
nefore  the  creditor  has  notice  of  the  existence 
•of  an  unrecorded  conveyance,  then  the  unre- 
corded instrument  is  sut>ordinated  to  the  lien, 
and  subsequent  notice  would  not  have  the  ef- 
fect to  change  the  rights  of  the  party.  Calvert 
T.  Roche,  59  Tex.  464;  Cfatlin  v.  BennaU,  47 
Tex.  170;  8%mp9on  v.  Chapman,  45  Tex.  564. 
Hence  we  do  not  think  that  the  suit  brought 
•on  the  notes  of  September  17,  1883,  subse- 
•quent  to  appellant's  lev^,  in  March,  1888, 
<;ould  have  impaired  his  rights.  Where,  as  in 
this  case,  the  rights  of  the  parties  are  deter- 
mined by  the  proper  construction  of  the  Reg- 
istration Laws,  two  classes  are  protected, — 


creditors  who,  withotkt  notice,  have  fixed  their 
liens;  and  subsequent  purchasers  lor  a  valuable 
consideration,  without  notice.  In  this  case, 
there  was  do  proof  of  the  payment  by  appel- 
lant of  a  valuable  consideration  for  the  land, 
independentJr  of  the  recitals  contained  in  the 
sheriff's  deed;  and  it  is  claimed  by  appellees 
that,  although  the  appellant  mav  not  have  bad 
notice  prior  to  the  levy,  he  could  not  recover 
in  the  absence  of  proof  of  payment  of  a  valu- 
able consideration.  If  this  be  correct,  the 
protection  afforded  the  judgment  creditor  who 
secures  his  lien  by  a  levy  is  unimportant.  The 
court  held  that  it  was  essential  that  appellant 
should  prove  the  payment  of  a  valuable  con- 
sideration for  the  land,  and  that  the  recitals 
alone  in  the  sheriff's  deed  were  not  sufficient 
for  that  purpose.  Where  this  fact  is  necessarv 
to  be  established  to  secure  or  protect  a  right  it 
is  required  to  be  shown  by  evidence  independ- 
ent of  the  recitals  in  the  deed.  Watlcins  v. 
Edwards,  28  Tex.  448.  But  if  appellant  was 
protected  by  reason  of  the  fact  that  he  was  a 
judgment  creditor  with  his  lien  secured  by 
levy  without  notice,  it  was  not  necessary  that 
he  should  have  been  a  purchaser  for  value,  as 
that  term  is  usually  understood.  In  the  class 
of  cases  to  which  we  have  referred,  as  not  em- 
braced within  our  registration  statutes,  be- 
cause the  equities  or  rights  of  the  party  were 
not  susceptible  of  registration,  we  have  seen 
that  notice  at  the  tipie  of  the  sale  is  sufficient. 


<ecution8,  if  the  deed  or  mortgage  Js  duly  recorded 
before  such  sales,"  Valentine  v.  Havener,  80  Mo. 
188:  Stlllwell  v.  McDonald,  80  Mo.  282;  Potter  v. 
JfoDoweU,  48  Mo.  08;  Beed  v.  Ownby,  44  Mo.  £04. 

By  the  Minnesota  Becordlng  Act  Judgment  cred- 
itors are  placed  on  an  equality  with  bona  fide  pur- 
-obaBeiB  as  to  prior  unrecorded  conveyances,  and 
the  tltl3  of  the  creditor  obtained  by  sale  under  the 
Judfrment  is  not  affected  by  notice  of  the  unre- 
•eorded  conveyance  after  the  docketing  of  the 
Judgment  and  before  execution  was  levied.  Lash 
T.  Hardlck,  6  Dill.  506. 

The  protection  of  the  Alabama  Becordlng  Acts 
to  expressly  extended  to  creditors.  If  a  creditor 
fsecures  a  judgment  lien  without  notice  of  an  unre- 
corded mortgage,  although  he  purchases  the  land 
4it  a  sherifTs  sale  under  his  Judgment  with  notice 
•of  the  mortgage,  his  title  is  unattected  thereby. 
Fash  y.  Bavesles,  88  Ala.  461. 

Notice  to  the  purchaser  at  an  execution  sale  of 
4U3  unrecorded  conye3rance  prior  to  the  Judgment 
is  immaterial  If  hy  virtue  of  Jaclc  of  notice'to  the 
'Creditor  the  lien  of  the  Judgment  Is  superior. 
Daniel  v.  Sorrells,  0  Ala.  486;  Poilard  v.  Cocke,  18 
A)a.  188. 

Under  a  statute  avoiding  unrecorded  convey- 
ances '*as  to  all  creditors,  and  subsequent  bona  tide 
purchaser  and  mortgagees,  without  notice,**  an  at- 
taching creditor  levying  an  attachment  without 
actual  notice  of  an  unrecorded  deed  acquires  a  lien, 
which  if  perfected  by  Judgment,  execution,  sale, 
iind  deed  will  hold  the  legal  estate,  against  the  pur- 
'Ohaser  in  the  prior  unrecorded  deed,  though  at  the 
time  of  the  levy  of  his  execution  and  sale  he  had 
notice  of  such  deed.    Martin  v.  Dryden,  6  111.  187. 

The  MlsBiflsippl  statute  declares  unrecorded  con- 
veyances void  as  against  creditors  without  notice, 
and  it  Is  there  held  that  knowledge  of  the  oonvey- 
•ance  acquired  subsequent  to  the  attachment  of  the 
lien  will  not  affect  It  or  displace  It.  Henderson  v. 
Downing,  24  Miss.  106;  Harper  v.  Tapley,  86  Miss. 
^i06:  Humphreys  v.  Merrill,  62  Miss.  02;  Loughridge 
T.  Bowland,  Id.  540;  Misstosippl  Valley  Co.  v.  Cbi- 
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oago,  St.  L.  &  N.  O.  B,  Co.  68  Miss.  846;  Heirmann  v. 
Btricklln,eOMiB8.284. 

The  Uen  of  li  Judgment  In  the  hands  of  an  as- 
signee thereof  without  actual  notice  of  a  prior  un- 
recorded conveyance  by  the  Judgment  debtor  to 
superior  to  that  of  such  conveyance  although  the 
assignor  of  the  Judgment  knew  of  such  convey- 
ance before  the  rendition  of  the  Judgment.  Dnke 
V.  Clark,  68  Miss.  468. 

In  Low  V.  Blinco,  10  Bush,  881,  with  reference  to 
a  statute  providing  that  no  unrecorded  convey- 
ance **  shall  be  good  against  a  purchaser  for  a  val- 
uable consideration,  not  having  had  notice  thereof, 
or  any  creditor,"  it  to  said,  p.  834:  *'Beconcilmg  as 
far  as  practicable  the  various  reported  cases,  we 
deduce  from  them  the  following  views: 

**1.  A  purchaser  at  an  execution  sale,  who  has 
no  notice  of  a  title  bond  or  deed  that  has  not  been 
recorded  within  the  prescribed  time,  will  be  pro- 
tected in  hto  title  even  in  a  court  of  equity. 

**%.  A  purchaser  with  notice  will  atoo  be  pro* 
tected,  in  case  the  execution  creditor  acts  in  goo4 
faith  and  without  notice.  Under  such  circunv- 
stances  the  creditor  has  the  right  to  sell,  and  the 
purchaser  necessarily  takes  all  the  title  that  the 
creditor  can  require  the  sheriff  to  seU. 

^8.  That  notice  to  the  purchaser  after  hto  pur- 
chase does  not  affect  him.  He  to  by  hto  purchase 
Invested  with  an  inchoate  legal  title,  which  be  has 
the  absolute  right  to  perfect  by  procuring  a  con- 
veyance from  the  sheriff,  and  thto  right  does  not 
depend  upon  hto  being  a  stranger  to  the  execution. 
In  such  cases  the  execution  creditor  to  as  much  en- 
titled to  protection  as  a  stranger. 

**  4.  That  notice  to  the  creditor  at  any  time  be- 
fore he  may  purchase  affects  hto  conscience,  and  he 
may  be  compelled.  In  obedience  to  the  equity  evi- 
denced by  the  bond  or  unrecorded  deed,  to  transfer 
the  legal  title  to  the  party  against  whom  he  ought 
not  in  good  conscience  to  hold  it.  '* 

In  support  of  the  principal  case,  see  Stevenson  y* 
Texas  ft  P.  B.  Co.  106  U.  8. 708, 2d  L.  ed.  12, 16. 

J.  G.  Q. 
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If  not.  tben  It  mnst  be  determiDed  whether  he 
is  a  purchaser  for  value.  In  McKamey  y. 
Thorp,  the  question  was  discussed  whether  one 
who  paid  the  amount  of  his  bid  by  crediting 
it  on  the  judgment  against  the  defendant  in 
execution  was  a  purchaser  for  value.  The 
cases  were  reviewed  by  the  court,  and  it  was 
held  that,  while  there  were  "intimations"  in  a 
few  cases  to  the  effect  that  one  buying  under 
such  drcnmstances  might  be  a  bona  fide  pur- 
chaser, still  the  rule  had  been  distinctly  lafd 
down  to  the  contrary  in  other  cases:  and,  in 
the  case  cited,  it  wos  held  that  a  creditor  buy- 
ing at  his  own  sale,  and  crediting  his  bid  upon 
the  Judgment,  is  not  a  purchaser  for  value. 
But  in  a  case  like  the  present,  which  is  gov- 
erned by  our  Registration  Law,  and  under  the 
authority  of  the  cases  of  Grace  v.  Wade^  Ghrimes 
V.  Hobson,  Borden  v.  lie  Roe,  the  judgment 
creditor  is  only  required  to  fix  his  Hen  by  the 
levy  of  the  execution,  without  notice  of  the 
prior  conveyance  by  Uie  defendant  in  execu- 
tion, to  entitle  him  to  protection.  He  is  not 
required  as  in  the  case  of  a  subsequent  pur- 
chaser at  the  sale,  without  notice,  to  pay  a 
valuable  consideration.    Under  our  Registra- 


tion Laws,  as  construed,  "Hen  creditors  who- 
have  no  notice  of  adverse  rights  at  the  time- 
tbeir  lien  attaches,  may  be  protected  as  pur- 
chasers, who  are  not  bona  fide  purchasers,  at. 
these  terms  are  ordinarily  understood."    Par- 
ker V.  Goop,  supra.    If  he  is  onlv  protected  as- 
a  purchaser,  it  is  said.  *'it  would  destrov  com- 
petition in  bidding,  and  compel  the  creditor  to 
take  property  for  his  debt  when  he  is  entitled 
to  money."    He  is  not  protected  because  he  is. 
a  purchaser,  but  because  he  is  a  creditor  whose 
lien  is  fixed  by  a  levv,  without  notice;  and  it 
is  not  necessary  that  he  should  pay  a  valuable 
consideration,  in    the  sense   contended    for. 
There  is  no  finding  in  this  case  showinir  that, 
appellant  credited  the  amount  of  his  bid  on 
the  Judgment  against  the  defendant  in  execu- 
tion, and  it  is  not  important  that  there  should 
be. 

Because,  as  we  have  before  said,  the  appel- 
lant's rights  are  not  dependent  on  the  amount, 
paid  by  him,  nor  the  character  of  the  consid- 
eration, we  think  the  judgment  should  he  re^ 
versed,  and  the  cause  remanded. 

A.dopted  by  Supreme  Court,  June  14,  1892. 
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*!•  It  Is  a  well-aettled  mle  of  the  law 
oi  negU^ikOB  that  the  plaintiff  may 
reooTerf  notwithstanding  his  own  nesrligence 
exposed  him  to  the  risk  of  the  injury  of  which  he 
complains,  if  the  defendant,  after  he  became 
aware,  or  ouffht  to  have  become  aware,  of  the 
plalntUTs  danger^  failed  to  use  ordinary  care  to 
avoid  Injuring  him,  hk'I  he  was  thereby  injured. 

8.  Where  the  employes  of  a  railroad 
company  engSLgid  in  operating^  one  of 
its  trains  have  notices  such  as  a  person  of 
ordinary  prudence  would  believe  and  act  upon, 
that  a  passenger  had  stepped  or  fallen  from  the 
train,  while  moving  at  a  high  rate  of  speed,  onto 
the  track,  where  he  is  exposed  In  a  helpless  con- 
dition to  the  danger  of  injury  from  another  of 
its  trains,  the  company  owes  him  the  duty  of  ob- 
serving due  care  to  prevent  his  being  so  Injured, 
although  he  was  guilty  of  negligence  in  so  step* 
ping  or  falling  from  the  train,  and  this  was  known 
to  the  employ^  thereon;  and  In  such  case  the 
eompany  should,  in  the  exercise  of  proper  care, 
stop  the  train  from  which  the  passenger  fell,  and 
remove  him  from  the  track,  If  that  could  be  done 
without  danger  to  the  passengers  or  employes  un 
the  train,  or  notify  those  in  charge  of  the  train 
from  which  he  was  in  danger  of  receiving  injury, 
and  cause  it  to  be  operated  with  a  due  regard  for 
his  safety,  or  adopt  some  other  reasonable  pre- 

*Ucad  notes  by  the  Coubt. 

Note.— As  to  the  right  of  a  negligent  person  to 
recover  when  injured  by  one  aware  of  his  danger, 
see  Kellny  v.  Missouri  Pac  R.  Co.  8  L.  B,  A.  788, 
and  note,  101  Mo.  87. 
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caution  to  avoid  injury  to  him.  The  omission  to- 
use  such  care,  if  injury  in  consequence  ensue,  is- 
actionable  negligence. 

8*  The  role  that  the  ne^lig^noe  of  the- 
ii^nred  party » which  prozimateljr  eon- 
trihntes  to  the  injury,  precludes  him 
from  recovering^f  has  no  application  whera- 
the  more  proximate  cause  of  the  injury  is  tbe- 
omisslon  of  the  other  i>arty,  after  becoming 
aware  of  the  danger  te  which  the  former  party 
is  exposed,  to  use  a  proper  degree  of  oare  to* 
avoid  injuring  him. 

(March  28, 1802.) 

ERROR  to  the  General  Term  of  the  Superior 
Court  of  Cincinnati  to  review  a  judgment 
affirming  a  judgment  in  favor  of  plaintiff  ia- 
an  action  brought  to  recover  damages  for  per- 
sonal injuries  alleged  to  have  resulted  from, 
defendant's  negligence.    Affirmed, 

Statement  by  Williams,  Oh,  J,: 
On  the  evenmg  of  the  28d  of  October.  1883, 
the  defendant  iMelow  ran  an  excursion  train 
over  its  road,  from  Hamilton  to  Middletown. 
returning  to  Hamilton  about  12  o'clock  that 
night.  The  distance  between  the  two  points 
is  twelve  miles,  and  the  time  occupied  in  run- 
ning it,  each  way,  wa::  about  thirty  minutef*. 
Joseph  Ksssen,  who  was  a  pass^^nger  both 
ways,  while  on  the  return  trip,  and  when  the 
train  was  in  rapid  motion,  walked  through  ti  e- 
rear  car,  onto  the  platform,  and  stepped  or  fell 
off  onto  the  railroad  track,  where,  about  two 
hours  afterwards,  he  was  run  over  by  another 
of  defendant's  trains,  and  was  thereby,  it  is 
claimed,  killed.  The  action  below,  to  recover 
damages  for  wrongfully  and  negligently  cs us- 
ing his  death,  was  brought  by  the  administra- 
tor of  his  estate,  against  the  defendant,  in  ihe- 
Superior  Court  of  Cincinnati.    The  i^elitioo* 


See  also  21  L.  R.  A.  316;  44  L.  R.  A.  823;  45  L.  R.  A.  783. 
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rliarffe»  that,  by  reason  of  the  oe^ifligeDce  of 
t1)e  oefeDdant  and  iu  aeiraDts,  there  was  no 
•light  upon  the  platform,  nor  was  there  any 
•  barrier  or  guard  there  placed  to  prevent  pas- 
sengers falling  from  said  platform,  so  that 
'Without  any  fault  on  his  part  he  fell  upon  the 
track  of  the  railroad,  and  was  greatly  and  per- 
manently injured  thereby,  and  he  was  unable 
by  his  own  exertion  to  move  from  the  track; 
that  the  agents  of  the  defendant  in  charge  of 
the  train  were  at  once  notllBed  of  the  falling  of 
Kassen  from  the  train,  but  they  failed  and  re- 
fused to  stop  the  train  or  to  care  for  the  fallen 
passenger,  but  permitted  him  to  remain  on  the 
track,  where  be  had  fallen;  and  that  within  an 
bour  or  two  after  Kassen  had  fallen  upon  the 
track,  and  while  he  yet  remained  there,  Injured 
as  aforesaid,  another  train,  owned  and  con- 
If  oiled  by  the  defendant,  passed  over  the  road 
at  this  place,  where  Kassen  was  lyinf,  and, 
notwithstanding  the  notice  which  de^ndant 
bad  received,  and  by  reason  of  the  neg:ligence 
of  the  defendant  and  its  agents,  the  said  train 
ran  over  the  said  Kassen,  and  he  was  thereby 
killod."  These  allegations  were  denied  by  the 
answer.  A  trial  of  the  issues  to  the  jury  hav- 
ing resulted  in  a  verdict  for  the  plaintiff,  upon 
wnich  judgement  was  rendered,  and  afterwards 
aftlrmed  in  general  term,  the  defendant  prose- 
cuted error  to  this  court. 

The  record  shows  that  on  the  trial  the  plain- 
tiff gave  evidence  tending  to  prove  that  the 
cars  of  the  excursion  train  on  which  the  plain- 
tiff's intestate  was  a  passenger  were  crowded 
with  people,  and  that  he  was  passing  throueh 
looking  for  a  seat;  that  the  night  was  dark,  tbe 
door  of  the  rear  car  through  which  he  passed 
was  open,  and  tlie  platform  from  which  he 
stepped  or  fell  was  unprovided  with  any  guard 
or  light;  that  he  was  seen  to  fall  upon  the  rail- 
road track,  immediately  after  which  the  alarm 
was  raised,  the  brakeman  in  that  car  was  noti- 
fied, and  he  was  requested  to  stop  the  train; 
that  nothing  was  done,  the  train  was  not 
f  copped,  but  passed  on  to  the  next  station,  and 
finally  to  Hamilton;  that  tbe  train  could  have 
been  stopped  without  danger  to  the  passengers 
or  the  train,  and  without  great  inconvenience; 
that  there  were  telegraph  oflSoes,  which  were 
onen,  at  each  of  the  stations  wliere  the  train 
stopped  before  reaching  Hamilton,  and  also  at 
the  latter  place,  which  was  reached  in  time  to 
have  given  notice  of  the  accident  by  telegraph 
to  those  in  clinrge  of  any  subsequent  train 
coming  from  the  direction  of  Middletown,  be- 
fore leaving  that  place,  and  that  no  notice  was 
given  or  attempted.  The  evidence  further 
tended  to  prove  that  by  the  fall  Kassen  was 
rendered  unconscious  and  disabled,  but  was 
sot  killed;  and,  while  lyin^  upon  tbe  track  in 
that  condition,  another  train  passed  over  the 
road  from  Middletown  to  Hamilton,  an  hour 
or  two  after  he  had  fallen,  and  ran  over  and 
killed  him,  which  train  did  not  reach  Middle- 
town  until  nearly  an  hour  after  the  train  from 
which  the  deceased  fell  had  arrived  at  Ham- 
ilton. 

At  the  conclusion  of  the  evidence,  and  be- 
fore tbe  argument,  the  defendant  requested 
the  court  to  give  in  charge  to  the  jury  the  fol- 
lowing instructions,  which  were  given :  *'(1) 
Kassen  was  guilty  of  neglieence  in  falling  or 
•tepping  off  the  train,  and  if  he  was  killed 
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thereby,  or  injured  so  that  he  would  have  died 
from  such  injuries,  your  verdict  must  be  for  the 
defendant    (2)  There  is  no  evidence  of  negli- 
gence on  the  part  of  tbe  persons  operating  the- 
train  which  ran  over  Kassen.    (8)  if  Hess  [the 
brakemanj  was  not  told  that  a  man  had  fallen 
off  the  train,  or  if  Hess  did  not  bear  such  state- 
ment, your  verdict  must  be  for  the  defendant 
The  defendant  also  requested  tbe  court  to  in- 
struct the  jury  as  follows:  "  (4)  It  was  Kassen'^ 
own  fault  that  he  fell  or  stepped  off  the  train,, 
and  the  railroad  company  was  under  no  obli- 
gation to  stop  the  train  fdmpl^  for  the  purpose 
of  picking  him  up  and  carrying  him  as  a  pas- 
senger to  Hamilton. ''    The  court  gave  this 
instruction  with  the  following   modification; 
"  But  if  the  emplov§s  running  the  train,  or  any 
of  them,  had  such  notice  at  the  time  of  the 
fall  as  would  lead  a  man  of  ordinary  average 
prudence  to  believe  that  bv  the  fall  E^ssen  waa 
thrown  unconscious  or  helpless  upon  the  track,, 
and  so  exposed  to  danger  from  a  train  follow- 
ing, then  it  was  their  duty  to  stop  their  train,, 
and  rescue  him  from  such  danger,  if  such  stop- 
might  have  been  made  without  danger  to  them* 
selves  or  to  the  passengers  of  their  train;  and 
failure  to  discharge  such  duty  would  render 
tbe  company  liable  if  death  was  caused  by  the 
following  train,  while  Kassen  lav  unconscious 
or  helpless  on  or  near  the  track.      The  court 
in  its  general  charge,  after  the  argument,  in- 
structed the  jury  as  follows:    "  I  have  already 
stated  in  the  special  charges  which  were  ^ven 
you  before  the  argument  that  tbe  evidence  in 
this  case  shows  that  the  youne  man  in  falling 
or  stepping  off  the  car  waa  himself  not  acting 
with  ordinary  care,  so  that  for  the  falling  off  the 
car  he  has  no  right  of  action  against  the  com- 
pany.   Again,  I  have  charged  you  that  there 
is  no  evidence  of  negligence  in  the  employes 
of  the  company  who  were  running  the  train 
which  ran  over  the  man.    The  only  question 
left  in  this  case,  Uierefore,  for  you  to  deter- 
mine, is  whether  or  not  the  company  had  no- 
tice, through  the  employ^  of  the  train  from 
which  he  fell,  that  the  man  had  fallen  u|>on 
the  track,  and  was  there  in  an  unconscious  or 
helpless  condition,  such  that  his  death  or  in- 
jury would  be  likely  to  occur  from  a  following 
tram."    Exceptions  were  taken  b^the  defend- 
ant to  the  refusal  of  the  court  to  give  in  charge 
the  fourth  instruction  above  set  forth,  without 
modification,  and  also  to  the  modification  given 
by  the  court.    These  exceptions  present  the 
questions  in  the  case. 

Meuri,  Ramaey*  Mazwell  A  Ramaeyr 

for  plaintiff  in  error: 

The  claim  of  the  plaintiff  is  really  this  t 
that  every  time  a  drunken  passenger  negli- 
gently  falls,  or  willfully  jumps,  from  a  train, 
it  devolves  upon  the  brakeman  to  stop  the 
train,  abandon  the  duties  for  which  he  is  em- 

E loved,  ^t  off  and  walk  back  over  track  and 
ria^es,  it  may  be  for  miles,  and  in  the  dead 
of  night,  to  see  if  perchance  the  man  has  added 
trespass  to  negligence.  If  that  be  the  law  this 
judgment  can  be  sustained;  otherwise,  not. 

In  McGleUan  v.  LouisviOe,  K  A.  S  0.  R. 
Go.,  94  Ind.  278,  plaintiff's  intestate,  being  a 
passenger  upon  Uie  defendant's  train,  was,  ow- 
ing to  his  drunken  condition,  carried  past  his 
destination,  and  then,  failing  to  comprehend 
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bii  liabllify  to  pay  further  fare  or  get  off  the 
train,  the  traia  was  stopped  and  he  was  re- 
tnoved  by  the  conductor  and  assistants,  and 
placed  at  a  short  distance  from  the  track. 
Subsequently  he  wandered  upon  the  track, 
where  he  was  run  over  and  killed  by  another 
I  rain,  at  a  point  where  those  in  charge  of  the 
tatter  train  did  not  and  could  not  see  him  in 
time  to  prevent  the  accident.  It  was  held  that 
the  company  was  not  liable  for  his  death,  and 
was  not  chargeable  with  notice  of  his  condi- 
tion or  whereabouts. 

See  also  Eenderaon  y.  LouiniUe  d  if.  B.  Oo, 
138  U.  S.  61,  8L  L.  ed.  92. 

Eassen  by  his  own  act  had  ceased  to  be  a 
passenger,  and  had  become  a  trespasser  upon 
ilhe  defendant's  roadway.  It  is  immaterial 
4bat  he  had  been  a  passenger.  The  case  is  Uie 
■same  as  if  be  had  come  upon  the  track  from 
«n  adjoining  field,  or  fallen  upon  it  from  a 
crossing  wagon. 

Com,  Y.  Botion  S  M.  B,  Qo,  129  Mass.  GOO, 
37  Am.  Rep.  382. 

It  is  sought  to  raise  corporate  liability  by  im- 
puting to  the  engineer  of  the  second  train  the 
knowledge  of  the  brakeman  of  the  first,  and  in 
that  wa^  and  by  that  fiction,  making  culpable 
that  which  was  in  fact  innocent.  By  some 
Artful  sophistry,  a  wron?  is  to  be  deduced 
-from  what  two  persons  did,  neither  of  whom 
•committed  a  wrong.  But  two  rights  cannot  { 
f>088ib1v  make  a  wrong. 

Mcdlellan  v.  LouisviUe,  N.  A,  dt  O.  B,  Co. 
.,9umra;  Congar  t.  Chicago  S  2f.  W,  B.  Co,  24 
vWis.  167. 1  Am.  Rep.  164. 

Mr,  C.  W.  Baker,  for  defendant  in  error: 

Notice  to  the  brakeman  was  notice  to  the 
'Company. 

PitUburgh,  (7.  db  St.  L.  B,  Co,  t.  Banney,  87 
Ohio  Bt.  666. 

The  notice  given  to  the  brakeman  In  this 
«ase  was  vastly  more  certain  and  specific  than 
the  notice  claimed  to  have  been  given  the  con- 
ductor in  the  case  of  Cleveland,  C,  C,  dt  I,  B, 
Co.  y.  Manion,  80  Ohio  St  461,  a  case  that  not 
only  upon  this  point,  but  we  submit  upon  all 
Che  points  involved  in  this  case,  is  authorita- 
tive and  decisive. 

Williams*  Ch,  J.,  delivered  the  opinion  of 
•the  court: 

The  instructions  of  the  court  relieved  the 
-Jury  from  the  inquiry  whether  there  was  any 
^negligent  omission  of  duty  on  the  part  of  the 
railroad  company  with  respect  to  providing  a 
: light  or  guard  for  the  platform  of  the  car  from 
which  Kassen  fell,  and  exonerated  the  compa- 
ny from  any  blaroe  for  bis  fall.  The  single 
-question  submitted  to  the  determination  of  the 
^ry  was  whether  the  company,  through  its 
•employ 6s,  had  notice  that  Kassen  "  had  fallen 
upon  its  track,  and  was  there  in  an  unconscious 
or  helpless  condition,  such  that  his  death  or  in- 
Jury  would  be  likely  to  occur  from  a  following 
train;"  and  upon  that  question  the  jury  was 
instructed  that,  if  the  company  had  such  no- 
tice, its  duty  was  to  exercise  due  care  to  pre- 
sent such  death  or  injury,  and  its  failure  to  do 
<eo  would  render  it  liable,  "  if  death  was  caused 
Iby  the  following  train,  while  Eassen  lay  un- 
conscious or  helpless  on  or  near  the  track." 
Ajb  no  motion  for  a  new  trial  was  made,  the 
finding  of  the  Jury  upon  the  issues^of  fact 
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submitted  to  ft  If  mot  open  to  reyfew.     West* 

fall  y.  Dungan,  14  Ohio  St.  276;  BandaU  r. 
Turner,  17  Ohio  St.  262;  Everett  v.  Bumpier,  83 
Ohio  St.  662.  But,  if  it  were,  we  cannot  say 
there  was  no  evidence  to  sustain  the  yerdicl. 
In  the  disposition  of  the  case  here,  therefore* 
it  must  be  accepted  as  established  by  the  ver- 
dict that  the  death  of  Kassen  did  not  result 
from  his  fall,  but  was  caused  by  the  train 
which  subsequently  ran  over  his  body;  and  also 
that  the  defendant  had  due  notice  of  Eassen's 
fall,  in  time  to  have  prevented  his  death,  by 
the  exercise  of  ordinary  care,  either  by  stop- 
ping the  train  from  which  he  had  fallen,  and 
removing  him  from  the  track,  or  by  such  no- 
tice to  those  in  charge  of  the  following  train 
as  would  have  enabled  them,  by  proper  pre- 
caution, to  prevent  injury  from  it  Assuming, 
then,  that  by  his  own  negligent  act  Kassen 
was  on  the  defendant's  track,  in  a  disabled  and 
helpless  condition,  likely,  if  not  removed,  to 
be  run  over  and  killed  by  a  train  operated  by 
the  defendant,  and  of  this  the  defendant, 
through  its  employ^,  had  such  notice  as  a 
person  of  ordinary  prudence  would  believe 
and  act  upon,  was  it  under  any  obligation  to 
use  proper  care  to  prevent  the  destruction  of 
his  life,  which  otherwise  probably  would,  and 
in  fact  did,  result  from  the  movement  of  one 
of  its  trains?  or  did  Eassen's  own  negligence 
relieve  the  defendant  from  the  observance  of 
ordinary  care  to  prevent  the  Injury  which  en- 
sued, or  so  contribute  to  it  as  to  deprive  Ini 
representative  of  a  right  of  action  on  account 
of  that  injury? 

The  court  properly  instructed  the  jury  thai 
the  employes  operating  the  train  wbich  ran 
oyer  Kassen  were  without  fault  They  bad 
no  notice  that  he  was  on  the  track,  and  were 
not  required  to  anticipate  his  presence  there. 
Until  they  discovered  him,  they  were  justified 
in  running  the  train  as  if  the  tracks  were  clear, 
and  it  is  not  contended  that  after  his  discovers 
they  omitted  any  precaution  for  his  safety.  If 
those  employes  had  received  notice  of  Kaasen's 
situation  in  time  to  have  avoided  the  injury,  it 
is  clear  that  it  would  have  been  their  duty  to 
exercise  due  care  in  the  management  of  the 
train  to  do  so,  notwithstanding  he  was  there 
through  his  own  fault,  which  was  known  to 
them,  and  for  their  omission  (o  use  such  care 
the  defendant  would  be  liable.  While  they 
were  ignorant  of  the  situation,  the  defendant 
was  not;  and,  tiiough  the  injury  might  have 
been  easily  averted,  no  means  were  emploved 
for  that  purpose.  The  train  from  which  les- 
sen fell  might  have  been  stopped,  and  he  re- 
moved from  the  track.  It  is  not  contended 
that  to  have  done  so  would  have  endan^red 
the  passengers  or  employes  on  the  tram,  or 
caused  any  considerable  inconvenience.  The 
defendants  servants  in  control  of  the  train 
wbich  ran  over  Kassen  could  have  been  noti« 
fied  by  telegram  at  Middletown  of  his  exposed 
condition,  and  they,  by  the  use  of  ordinary 
care  in  the  operation  of  the  train,  could  have 
saved  him  from  Uie  injury.  Either  precaution 
would  have  prevented  the  injury;  and  a  rea- 
sonably prudent  person,  under  the  circum- 
stances, would,  we  think,  have  adopted  one  or 
the  other.  A  proper  appreciation  of  human 
life  would  dictate  as  much  to  n  person  of  ordi* 
nary  prudence.    It  is  a  well-settled  rule  of  the 
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law  of  nepligenre  tliat  the  plnfnUff  mnyrecoy- 
cr.  notwitbstamlin^  h\n  own  D('g1i;;ei)ce  ex- 
posed bim  to  the  risk  of  iDJury,  if  tlie  defend- 
ant, after  lie  became  aware,  or  ought  to  have 
become  awn  re,  of  the  plaintiff's  danger,  failed 
to  use  ordinary  core  to  avoid  iojuriDg  bim. 
The  danprer  to  \ibich  Eassen  was  exposed 
vbile  OD  the  railroad  track,  after  his  fall,  was 
that  of  injury  from  a  train  belonging  to  the 
defendant,  operated  bv  machinery  and  agen- 
cies under  its  control,  for  which  it  was  respou* 
Bible,  and  not  from  some  indepeodeut  cause: 
and,  though  the  defendant  may  not  have  been 
under  any  obligation  to  use  care  to  prevent  bis 
injury  by  others,  it  owed  him  the  auty  of  ob- 
serving ordinary  care  to  avoid  injuring  him  in 
the  use  of  its  own  property.  And,  in  the 
exercise?  of  such  care,  it  should  have  stopped 
the  train  from  which  he  had  fallen,  ana  re- 
moved bim  from  the  track,  or  notified  those 
in  charfi:e  of  the  train  which  followed  it,  or 
would  first  pass  over  that  part  of  the  road,  and 
cause  it  to  be  run  with  a  due  regard  for  his 
safety,  or  adopted  some  other  reasonable  pro- 
rautiou  to  avoid  the  injury.  The  omission  to 
do  so  was  actionable  negligence;  and  Eassen's 
death  having  been  caused  bv  such  negligence, 
as  fuund  by  the  jury,  the  defendant  is  liable, 
unless  the  negliirence  of  Kassen  so  contributed 
to  his  death  us  to  defeat  the  action,  and  we 


think  it  did  not.  The  rule  that  thft  negligence 
of  the  injured  party,  which  proximately  con- 
tributes to  the  injury  of  which  he  complains, 
precludes  him  from  recovering,  does  not  apply,, 
where,  as  in  this  case,  the  more  prozimaie 
cause  of  the  injury  is  the  omission  of  the  other 
party,  after  becoming  aware  of  the  danger  to 
which  the  former  party  is  exposed,  to  use  a. 
proper  degree  of  care  to  avoid  injuring  him.  Ii^ 
Kerwiiac&r  v.  Cleveland,  G,  SC.  E.Co,,9  OhiO' 
St.  172,  62  Am.  Dec.  246,  it  is  held  that, 
"when  the  negligence  of  the  defendant,  in  a 
suit  upon  such  ground  of  action  is  the  proxi* 
mate  cause  of  the  injury,  but  that  of  the  plain- 
tiff only  remote,  consisting  of  some  act  or 
omission  not  occurring  at  the  time  of  the  in* 
jury,  the  action  for  reparation  is  maintaina- 
ble." And  such  is  the  well-settled  law.  Thai 
negligence  of  the  plaintiff's  intestate,  in  step- 
ping or  falling  from  the  train  while  moving- 
at  a  high  rate  of  speed,  was  only  the  remote, 
and  not  the  proximate,  cause  of  his  death;  thd^ 
proximate  cause  being  the  omission  of  the  de-^ 
fendant  to  use  proper  care  after  having  become 
aware  of  the  danger  to  which  the  negligent  act 
had  exposed  him.  We  find  no  error  in  the 
charge  of  the  court  or  in  the  refusal  to  charge 
as  requested. 
Judgment  affirmed. 
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Margaret  LEWIS  et  al. 
James  M.  ARBUCKLE  et  al 


Margaret  LEWIS  et  al. 

V. 

Frank  MILLER  et  al. 


( Iowa. 


.) 


1.  Aa  apparent  absence  of  considera- 
tion is  only  a  circumstance  to  be  taken  into  ac- 
eount  with  other  facts  and  circumstances  in  the 


case  in  determining  whether  or  not  aoonveyanee 
was  procured  through  fraud  and  undue  in- 
fluence. 

8.   A  belief  in  spiritual  manifestations' 

and  in  having  had  communication  with  deceased 
persons  is  not  necessarily  evidence  of  such  a  dis- 
ordered mental  condition  as  to  make  one  Incom* 
petent  to  make  a  conveyance  of  real  estate. 

(May  19. 1882.) 

CROSS- APPEALS  from  a  decree  of  the  Dis- 
trict Court  for  Delaware  County  setting 
aside  a  portion  of  certain  conveyances  hy  whicb 


NoiE.'77eZ<e/  in  tpirilualiBitu  witchcrafU  etc^  a» 
afftctiiig  eapacUu  to  make  wiU  or  deed, 

A  belief  in  witchcraft  does  not  invalidate  a  will. 
Re  VeUder,  6  Dem.  02;  Re  Forman's  WllU  54  Barb. 
«97;  Van  Guysling  v.  Van  Kuren,  86  N.  Y.  70. 

It  is  not  sufficient  to  invalidate  a  will  that  the 
testator^s  imagination  was  generally  controlled  by 
a  belief  in  witches,  devils,  and  evil  spirits  which  he 
fancied  continually  worried  him.  Lee  v.  Lee,  4 
McCord.  L.  183. 

In  Addington  v.  Wilson,  5  Ind.  187, 01  Am.  Dec. 
81,  the  court  said  that  there  might  be  cases  where  a 
belief  in  witcbcratt  as  well  as  in  Millerism,  or  the 
doctrine  of  predestination  If  permitted  to  con- 
stantly occup3'  the  mind,  might  have  the  effect  to 
obscure  its  perceptions,  destroy  its  balaiiC4^  in  re- 
gard to  the  ordinary  transactions  of  life,  make  the 
believer  in  sbort  a  monomaniao;  but  it  was  hold 
that  a  belief  in  witchcraft  is  not  of  itself  sufficient 
evidence  of  insanity  to  disable  a  person  to  make  a 
will. 

In  Kelly  v.  Miller,  39  Miss.  19.  the  court  refused 
to  recognize  a  belief  of  the  testator  in  witchcraft 
•8  a  ground  for  dJaturbing  a  verdict  sustaining  the 
wUL 

ltt.L.R.A. 

See  also  40  L.  R.  A.  256. 


The  belief  that  the  souls  of  men  after  death  pas» 
into  animals,  although  so  strong  as  to  cause  one  to* 
leave  his  property  by  will  to  the  society  for  the- 
prevention  of  cruelty  to  animals,  is  not  such  evi' 
dence  of  insanity  or  Insane  delusion  as  to  render 
the  will  invalid.  Re  Bonard*a  Will,  16  Abb.  Pr.  N, 
8.128. 

Belief  In  spiritualism  will  not  invalidate  the  wllL 
Re  Smith's  Will,  6S  Wis.  648. 

The  fact  that  one  is  a  spiritualist  is  not  of  itself 
sufficient  ground  for  setting  aside  his  will  for  want 
of  capacity  to  make  it.    Otto  v.  Doty,  61  Iowa.  23* 

A  belief  in  spiritualism  cannot  bo  held  as  matter 
of  law  or  fact  to  be  evidence  of  Insanity.  Re 
Keeler,  18  K.  T.  8.  K.  167. 

In  Turner  v.  Hand,  3  Wall.  Jr.  88,  Greer,  J*., 
charged  the  Jury.  **that  although  a  man  should  be- 
lieve In  spiritualism  his  deeds  oouid  not  be  avoided 
on  that  account;  neither  would  It  prove  that  he 
was  not  of  disposing  mind  and  memory,  so  as  to  se( 
aside  his  will. 

In  the  Cbafln  Will  Gose,  82  Wis.  660,  the  court  re- 
fused to  set  aside  the  will  although  testator  had 
faith  in  the  statements  of  professed  olairvoyanti^ 
fortune  tellers,  and  spiritual  mediums. 
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the  land  of  one  Margaret  Walsh,  since  de- 
ceased, had  come  into  the  possession  of  the 
defendants  Aibuckle  and  Miller,    Beversed, 

Statement  by  Kinnef  J.: 

These  two  causes  were  consolidated  and 
tried  together  in  the  court  below.  They  are 
actions  in  equity  to  set  aside  certain  deeds  exe- 
cuted by  Margaret  Walsh  to  Michael  Walsh, 
her  son,  and  to  Mary  Ann  Adams,  her  daugh- 
ter; also  deeds  made  by  the  said  Michael  and 
Mary  Ann  to  defendants  Arbuckle  and  Miller, 
^on  the  ground  that  the  deed  from  Margaret 
Walsh  was  procured  by  undue  influence.  It 
is  averred  that  Arbuckle  and  Miller  took  their 
deeds  with  knowledge  of  the  fact  that  their 
grantors  had  acquired  title  by  undue  influence 
and  fraud  practiced  on  their  mother.  Defend- 
ants Miller  and  Arbuckle  claim  to  have  pur- 
chased in  good  faith,  and  for  a  valuable  con- 
sideration, and  without  knowledge  or  notice 
that  the  title  of  their  grantors  was  obtained  by 
fraud  or  undue  influence.  The  defendant 
Walsh  was  not  served  with  notice,  and  made 
no  appearance.  The  defendant  Adams  denies 
the  allegations  of  fraud  and  undue  influence, 
and  avers  that  the  conversance  was  made  to 
her  and  Michael  Walsh  m  pursuance  of  an 
oral  contract,  whereby  they  were  to  pay  cer- 
tain indebtedness  then  existing,  maintain  their 
mother  (the  grantor)  through  life,  and  at  her 
death  erect  a  monument  for  her  and  her  hus- 
band, pay  her  funeral  expenses,  and  pay  each 
of  the  plaintiffs  $50.  That  said  contract  has 
been  carried  out  on  their  part  except  the  pay- 
ment to  the  plaintiffs  of  $50  each,  which  sum 
is  paid  into  court  for  their  use.  The  district 
court  set  aside  the  deed  of  Margaret  Walsh  in 
so  far  as  the  same  conveyed  any  interest  to 
Michael  Walsh;  also  set  aside  the  deeds  from 
Michael  Walsh  and  Mary  Ann  Adams  and  her 


husband  to  James  Arbuckle  and  Frank  Miller, 
so  far  as  they  convey  any  interest  of  Michael 
Walsh  10  Arbuckle  and  Miller.  In  all  other 
respects  it  confirmed  title  in  Arbuckle  and 
Miller  to  the  land  conveyed  to  them,  ordered 
that  the  money  tendered  by  defendant  Adams 
be  turned  over  to  plaintiffs,  and  taxed  the  costs 
to  Mary  Ann  Adams.  Mary  Ann  Adams, 
James  M.  Arbuckle,  and  Frank  Miller,  de- 
fendants, each  separately  appeal 

Menrt,  Blair,  Dunham  to  Norrls»  for 

plaintiffs: 

The  grantees  sold  the  land  a  few  days  after 
they  got  it  for  |8, 000  cash.  The  consideration 
in  the  deed  to  them  of  $1  is  certainly  inad- 
equate as  a  coDsideration.  And  unless  they 
can  show  some  other  valid  consideration,  it  is 
upon  its  face  a  fraud  against  the  rights  of 
plaintiffs.  Such  a  deed  cannot  be  supported, 
even  if  Mrs.  Adams  did  keep  her  mother  part 
of  the  time;  she  was  under  a  natural  obligation 
to  do  so,  and  the  deceased  was  under  no 
obligation  to  compensate  her. 

See  ElM  V.  Kennedy,  67  Iowa,  876,  and  other 
cases  there  cited. 

The  testimony  of  Mary  Ann  Adams  shows 
that  her  mother  did  not  intend  to  give  her  the 
land.  And  yet  we  find  an  absolute  deed  made 
out  and  signed  by  the  deceased,  no  mortgage 
given  back  to  her,  and  no  binding  agreement 
of  any  kind  to  support  her,  nor  to  pay  a  penny 
to  the  heirs,  or  do  anything  else  for  the  land. 

That  such  a  fraud  would  vitiate  the  deed, 
there  can  be  no  doubt. 

Williams  v.  Chlltns,  67  Iowa,  418;  Harper  y, 
Kimck,  52  Iowa,  783;  Tueke  v.  Buch/ioU,  4;i 
Iowa,  415. 

The  deed  from  decedent  to  defendants  is  void 
because  of  the  want  of  capacity  to  execute  the 
same. 


Where  the  testator  before  bis  death  was  perfectly 
competent  to,  and  did,  traosact  business,  to  a  verj 
large  extent  for  himself  and  as  trustee  for  others, 
and  as  a  director  of  several  Incorporated  instltu* 
tions  his  will  was  held  valid  notwithstanding  he 
exhibited  many  eccentricities  and  claimed  to  be 
more  or  less  influenced  by  spiritual  manifestations. 
Tbomi)6on  v.  Thompson,  Si  Barb.  107. 

Where  a  testator  believed  in  spiritualism  and  in 
making  his  will  appeared  to  be  influenced  by  the 
request  of  his  departed  wife,  made  through  a  spir- 
itualistic medium,  to  make  provision  for  her 
mother  in  his  will,  the  will  was  held  valid,  the 
court  saying  that  it  cannot  be  said  that  a  person 
who  believes  in  the  reality  of  spiritual  manifesta- 
tions is,  because  of  such  belief,  of  unsound  mind  or 
subject  to  an  insane  delusion.  Middleditch  v.  Wil- 
liams, 4  L.  R.  A.  788, 46  N,  J.  Eq.  728. 

So  It  was  held  in  Brown  v.  Ward,  58  Md.  876,  88 
Am.  Rep.  422,  that  a  belief  in  spiritualism  does  not 
incapacitate  from  making  a  valid  will,  even  where 
the  testatrix  acted  under  supposed  Instructions 
from  the  spirit  of  her  deceased  brother,  unless 
actual  unsoundness  of  mind  is  found. 

A  belief  in  modem  spiritualism  is  not  evidence  of 
^  inental  unsoundness  unless  it  appears  that  the  wlU 
was  the  offspring  of  that  delusion.  Labau  v.  Yan- 
derbilt,  8  Redf.  884. 

Evidence  that  one  believes  in  ghosts  and  super- 
natural influences  is  admissible  in  a  will  contest  as 
having  some  tendency  to  show  unsoundness  of 
inind  or  suc^  weakness  of  mind  as  to  be  easily  im- 
posed upon.    Woodbury  v.  Obear,  7  Gray,  470. 
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Belief  in  spiritualism  is  compatible  with  a  dispoE- 
ing  mind  but  the  fact  of  its  existence  is  proof  to  be 
considered  with  reference  to  the  question  of  tlio 
susceptibility  of  the  testator  to  the  arts  of  those 
who  would  mislead  him  for  purposes  of  their  own. 
Be  Storey,  20  111.  App.  196. 

If  spiritual  communications  dictated  the  will  it  19 
void.  If  they  Influen  ced  the  mind  but  d  id  n  ot  con  - 
trol  it  in  making  the  will,  or  any  part  of  it,  then  tho 
will  will  not  be  void  because  of  undue  influence. 
Robinson  v.  Adams,  62  Me.  869, 16  Am.  Rep.  473. 

Where  the  medium  used  his  power  to  procure  a 
conveyance  of  a  person ^s  property,  the  conveyance 
will  be  set  aside.   I^yon  v.  Home,  L.  R.  6  Eq.  655. 

If  because  of  testator's  belief  in  spiritualism  the 
medium  artfully  succeeds  In  alienating  the  testator 
from  his  only  child  and  getting  possession  of  his 
property,  the  wiU  will  be  set  aside  as  made  under 
undue  influence.  Thomp&on  v.  Hawks,  14  Fed. 
Rep.  902. 

Where,  prior  to  making  the  will,  the  testatrix  ac- 
companied the  legatee  to  a  seance  where  a  pre- 
tended letter  from  her  husband  was  read,  advisinfr 
her  to  fix  her  property  so  that  her  son  could  no^; 
get  It,  the  court  held  the  facts  were  evidence  of  an 
attempt  to  unduly  influence  Uie  tf«tatrix,  and  wen  t 
to  impeach  the  will.    Greenwood  v.  CUne,  7  Or.  17. 

In  Leighton  v.  Orr,  44  Iowa,  691^  the  court  set 
aside  conveyances  made  by  a  man  to  a  woman  with 
whom  he  was  living  In  adultery  and  who  professed 
to  be  a  medium,  but  just  what  influence  the  latter 
fact  had,  does  not  appeac  H.  P.  F. 
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She  was  on  account  of  extreme  old  age,  and  I 
^nearness  to  dissoluiioo,  of  weak,  infirm  and 
-disordered  mind. 

She  bad  for  a  lon^  time  an  ballncination  that 
r«he  could  see  fairies:  conversed  with  them. 
Knowing  this  condition  of  mind,  the  defend- 
ants, Mary  Ann  Adams  and  Michael  Walsh, 
were  constantly  teasing  her  to  make  her  prop- 
-erty  over  to  them,  and  Mike  even  went  so  far 
as  to  threaten  her  if  she  did  not  do  so. 

Deeds  made  under  such  circumstances  have 
"been  invariably  set  aside. 

Fitch  V.  Reiser,  79  Iowa,  84;  Leighiony,  Orr, 
44  Iowa,  679;  Smith  v.  Bickenbotiom,  57  Iowa. 
787;  J^rgur  v.  Hall,  62  Iowa,  498. 

The  deed  should  be  set  aside  on  account  of 

-undue  influence  exercised  over  deceased,  by 

•defendants.  Mary  Ann  Adams  and  Michael ! 

Walsh.    The  last-named  defendant  was  with 

his  mother,  the  decedent,  for  the  last  year 

before  she  died,  and  he  had  won  the  confidence 

-of  his  mother  to  the  extent  that  as  soon  as  he 

•came  back  and  commenced  living  with  her,  she 

signed  a  note  with  him  for  $140;  she  gave  a 

mortgage  at  his  instance. 

Mary  Ann  Adams  was  ready  the  •moment 
Michael  suggested  a  deed  to  them,  to  accept  it, 
:and  then  began  to  plan  for  it;  was  present 
when  Lewis  was  sent  for,  and  brought  over  to 
talk  with  the  decedent  about  deeding  to  them. 
~8he  led  her  mother  to  believe,  as  her  testi- 
mony shows,  that  she  was  going  to  be  fair. 
All  this  shows  such  an  undue  influence  that 
the  deed  in  question  should  be  set  aside. 

Bispham,  Eq.  288;  Owing's  Ocue,  1  Bland, 
'Ch.  370,  17  Am.  Dec.  311;  Allore  v.  J&u>eU,  94 
U.  S.  506,  24  L.  ed.  260;  June  v.  Wiilts,  80 
Fed.  Rep.  11;  8am»on  v.  Bamson,  67  Iowa. 
'358;  ChurchiU  v.  8coU,  8  West.  Rep.  818.  65 
Mich.  485;  McDaniel  v.  McCoy,  12  West.  Rep. 
-664.  68  Mich.  882;  Greene  v.  Roteorth,  118  N. 
Y.  462;  Norton  v.  Norton,  74  Iowa,  161. 

Beneflts  obtained  bj  undue  influence  cannot 
l>e  held  by  ttiird  parties. 

Bispham,  £q.  802. 

Where  a  purchaser  is  put  upon  bis  inquiry, 
lie  must  pursue  it  or  he  is  not  an  innocent  pur- 
•ch&ser 

Wade,  Notice.  §  17,  p.  12. 

Messrs,  Yoran  &  Amoldy  for  defendants: 

A r buckle  and  Miller  had  no  notice,  such  as 
-would  change  them  with  knowledge  of  in- 
^rmity  of  title  in  their  grantors,  if  such  ex- 
isted. 

All  the  notice  (if  such  it  can  be  called)  that 
^as  ^iven  to  either  Arbuckle  or  Miller,  is  the 
-opinion  of  two  strangers,  Mrs.  Moreland  and 
Elias  Faust,  that  Mrs.  Walsh  was  not  insane, 
liut  of  such  weak  mind  that  she  was  incompe- 
'tent  to  make  a  conveyance  of  land. 

It  is  not  shown  that  either  witness  was  com- 
^tent  to  express  such  an  opinion.    Neither 
seems  to  have  been  possessed  of  any  knowl- 
edge of  facts  which  they  have  detailed  that 
made  them  competent. 

The  opinion  of  each  was  wholly  incompetent. 

Re  Norman,  72  Iowa,  84.  See  also  Aslt- 
<^oH  V.  De  Armond,  44  Iowa,  229. 

The  information  must  come  from  some  one 
'Who  is  interested  in  the  estate,  or  from  some 
4iuthoritative  source.  Mere  rumors  are  not  no- 
«tice,  nor  do  they  impose  upon  a  purchaser  the 
<duty  of  inquiry. 
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SatterJUld  ▼.  Mcdone,  85  Fed.  Rep.  445:  Wil^ 
son  V.  MiUer,  16  Iowa,  115. 

It  does  not  lie  in  plaintiff's  mouth  to  say  that 
possible  inquiry  in  every  direction  would  have 
revealed  such  and  such  conditions. 

Wade,  Notice,  §  29. 

Few  purchasers  could  ever  be  better  forti- 
fied with  evidences  of  good  faith  on  honest  in- 
quiry than  are  these  defendants. 

Wade,  Notice,  §  84. 

Evidence  to  set  aside  a  deed  should  be  dear, 
distinct,  and  satisfactory. 

FiJUld  V.  Oaston,  12  Iowa,  218;  Parker  v. 
Pierce,  16  Iowa,  227;  Ray  v.  Teabout,  65  Iowa, 
157. 

As  neither  of  the  grantees  in  her  deed  were 
present  when  it  is  alleged  the  declarations  of 
the  old  lady  as  to  threats  against  her  were 
made,  it  is  clear  they  are  utterly  incompetent. 

De  France  v.  Howardy  4  Iowa,  524. 

As  an  essential  element  in  this  case  it  is  im- 
portant that  the  consideration  of  the  deed  re- 
ceive due  attention. 

Where  fraud  is  charged,  the  latitude  is  gen- 
erally enlarged  to  negative  as  well  as  to  estab- 
lish fraud. 

Wharton,  Ev.  2d  ed.  g  1046. 

Where  the  consideration  proposed  to  be 
proven  is  not  repugnant  to  the  deed,  it  is  com- 
petent. 

Trayer  v.  Reeder,  45  Iowa.  972. 

Preferment  by  parents  does  not  always  take 
the  line  of  mathematical  calculation  as  to  rela- 
tive merit. 

The  law  recognizes  the  right  of  the  parent  to 
distribute  at  will,  and  we  Mieve  the  distribu- 
tion made  by  this  old  lady  is  about  as  near 
equitable  as  is  usually  found,  and  certainly 
plaintiffs  have  no  just  cause  for  complaint 

Malcomsen  v.  Qraham,  75  Iowa,  54.  See  also 
Johnson  Y.  Johnson,  52  Iowa,  586. 

Where  a  contract  accompanied  by  a  convey- 
ance is  reasonable,  and  performed  in  food 
faith  bv  the  grantee,  the  deed  will  be  upheld. 

See  iiarshaUy,  Marahall,  75  Iowa,  182. 

If  a  contract  is  partly  performed  and  the 
parties  cannot  be  placed  in  statu  quo,  it  will  be 
upheld. 

Oardner  v.  Lightfoot,  71  Iowa,  577. 

Where  witnesses  differ  so  widely  in  their 
opinions  as  in  this  case,  the  acts  of  the  party 
are  the  best  test  of  capacity. 

Des  Moines  Nat.  Bank  v.  Chisholm,  71  Iowa, 
675. 

Conduct  that  is  consistent  with  reason  and 
previously  declared  intentions  as  to  disposition 
of  propertv  is  invariablv  upheld. 

UampbeU  v.  Campbell,  51  Iowa,  718;  Brock- 
way  V.  Harrington  (Iowa)  Jan.  29, 1891. 

Something  must  be  done  by  the  stronger 
mind  to  influence  the  weaker. 

Gardner  v.  Lightfoot,  supra. 

Even  were  we  to  concede  what  is  against  the 
preponderance  of  the  evidence  that  there  was 
"mental  unsoundness,"  as  to  Mrs.  Walsh,  the 
defendants,  Arbuckle  and  Miller,  at  least, 
would  still  be  entitled  to  prevail. 

Abbott  V.  Ch'eal,  56  Iowa,  175. 

Kinne»  J,,  delivered  the  opinion  of  the 
court: 

1.  The  plaintiffs  and  the  defendants  Marj 
Ann  Adams  and  Michael  Walsh  are  childrea 
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of  Margaret  Walsh,  deceased.  Less  than  two 
months  prior  to  her  death  she  conveyed  80 
acres  of  land  to  the  defendants  Mary  Adams 
and  Michael  Walsh,  the  consideration  named 
in  the  deed  being  $1.  Plaintiffs  insist  that  this 
conveyance  was  procured  by  undue  influence 
and  false  promises,  and  on  the  representation 
of  the  grantees  that  thev  would  give  the  gran- 
tor a  mortgage  on  the  land  for  its  full  value, 
which  said  grantees  did  not  do.  Defendants' 
contention  is  set  out  above.  The  facts  dis- 
closed by  this  record  are  that  Margaret  Walsh 
was  80  years  old  or  over,  the  evidence  as  to 
her  exact  age  being  indefinite;  that  her  hus- 
band died  about  a  year  before  she  executed 
this  deed;  that  Margaret  Lewis,  one  of  the 
daughters,  had  resided  in  Floyd  county,  Iowa, 
for  two  years  or  more.  She  visited  her  mother 
after  her  father's  death,  and  wrote  her  two 
letters.  Catherine  McQuirk,  another  daugh- 
ter, lived  in  Sioux  county  for  twelve  years,  and 
never  visited  or  saw  her  mother  during  all  of 
that  time.  There  is  nothing  to  show  that  dur- 
ing this  time  she  ever  wrote  to  or  in  any  way 
communicated  with  her  mother.  Ella  Merry, 
another  daughter,  lived  in  O'Brien  county  for 
six  years;  visited  her  parents  four  years  ago. 
Martin  Walsh  has  lived  in  California  for  about 
thirty  years.  He  has  never  visited  his  mother, 
and,  so  far  as  appears,  he  did  not  write  her 
for  years  before  her  death.  Michael  Walsh 
lived  with  his  mother  for  about  a  year  prior  to 
h«r  death,  and  cared  for  her  and  assisted  her 
in  her  housework.  For  several  years  prior 
thereto  he  had  been  absent,  and  his  where- 
abouts were  unknown  to  bis  relatives.  Mary 
Ann  Adams  had  for  the  last  nine  years  of  her 
mother's  life  lived  just  across  an  alley  from 
her.  While  the  testimony  is  somewhat  con- 
flicting, it  is  clear  that  Mrs.  Adams  helped 
Srovide  for  her  mother,  assisted  her  in  her 
oose,  and  in  every  reasonable  way  ministered 
to  her  comfort  and  support.  We  have  stated 
the  situation  of  these  children  with  reference 
to  their  mother  quite  fully,  as  to  our  minds  it 
has  an  important  bearing  upon  the  question 
we  must  determine.  It  is  clear  that  for  the 
last  nine  years  of  her  life  the  daughter  Mrs. 
Adams  was  constantly  relied  upon  by  her 
mother  for  aid  and  support. 

2.  A  material  question  is  as  to  the  intention 
of  Mrs.  Walsh  as  to  selling  the  land  in  con- 
troversy. It  seems  that  at  the  time  her  hus- 
band leased  the  land  to  Miller  she  was  not  sat- 
isfied with  the  amount  of  rent  to  be  paid.  She 
and  her  husband  wanted  to  sell  the  land  at 
least  three  years  prior  to  her  death.  She  then 
complained  that  they  were  not  getting  enough 
out  of  it  to  support  them.  The  plaintiff  Lewis, 
in  October,  1888,  thought  her  mother  had 
better  pell  the  land,  take  the  money,  and  use  it. 
After  her  husband's  death  Mrs.  Walsh  bor- 
rowed money  on  the  land  to  pay  debts  which 
had  accumulated.  During  the  holidays  in 
1888,  she  told  John  Lewis  the  farm  did  not 
bring  enough  to  live  on,  and  that  she  and  Mike 
had  tried  to  sell  it,  and  could  not  find  any  one 
to  buy.  In  January,  1889,  she  offered  to  sell 
it  to  defendant  Miller,  but  he  thought  her 
price  too  hi  eh.  There  is  no  question  from  the 
testimony  that  the  inient  to  sell  this  land  had 
been  in  Mrs.  Walsh's  mind  for  several  years, 
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and  it  was  not  the  result  of  tlie  influence  of 
any  one.  It  is  ecjually  clear  that  originally 
she  intended  to  give  this  land  to  the  defend- 
ant Adams.  She  told  Grimes  so,  and  gave  as* 
a  reason  the  absence  in  the  west  of  the  other 
girls,  the  fact  that  they  paid  no  attention  to* 
her,  did  not  help  her,  nor  write  to  her.  In  a 
conversation  with  Mrs.  Sloan  the  fall  before- 
her  death  Mrs.  Walsh  spoke  of  Mrs.  Adams' 
kindness  in  providing  for  her,  and  said  she 
was  going  to  give  Mary  Ann  the  biggest  part- 
of  herproperty  on  account  of  her  kindness. 

8.  Was  there  any  undue  influence?  We- 
may  say  that  much  evidence  was  introduced 
which  is  incompetent,  and  cannot  be  consid- 
ered. Mrs.  Moreland  testifies  that  deceased 
told  her  that  Mike  had  threatened  to  kill  her 
if  she  did  not  flx  the  property  as  he  wanted* 
and  that  he  and  defendant  Adams  were  wor- 
rying  her  about  the  property.  Mrs.  Strader 
also  testifies  that  Mrs.  Walsh  told  her  of  Mike'a 
threats.  Thereis  some  testimony  as  to  thedesire- 
of  Mike  to  get  the  tenant.  Miller,  off  of  the  place, 
and  that  he  and  Mrs.  Adams  wanted  their 
mother  to  sell  the  land.  The  force  of  Mrs. 
Moreland's  testimony  is  much  weakened  by  the- 
unhappy  relations  existing  between  her  and 
Mrs.  Adams.  Clearly  there  is  no  evidence- 
which  would  Justify  a  court  in  saying  that 
Mrs.  Adams,  so  far  as  she  was  concerned,  ob- 
tained the  conveyance  through  the  exercise  of 
any  undue  influence.  It  is  insisted,  however, 
that  Michael,  after  he  came  home,  won  his 
mother's  confidence  to  such  an  extent,  and  by 
such  means,  that  the  conveyance  as  to  him 
was  properly  set  aside.  There  are,  it  is  true» 
some  circumstances  which,  in  and  of  them- 
selves, would  seem  to  point  to  the  exercise  of 
improper  influence  on  his  mother  by  Michael 
in  procuring  this  conveyance,  but  viewed  ia 
the  light  of  the  circumstances  surrounding  the 
execution  of  the  conveyance,  we  do  not  think 
they  are  sufficient  to  justify  us  in  setting  the 
deed  aside  as  to  him.  Wilson,  the  justice  who* 
made  the  deed,  says  Mrs.  Walsh  was  cheerful, 
like  any  lady  of  her  age;  that  it  appeared  to  be 
her  voluntary  act  and  deed, — her  own  choice. 
He  was  in  the  house  an  hour,  and  he  says  dur» 
ing  this  time  she  took  part  in  the  conversa- 
tions, talking  intelligently  and  rationally.  He 
says:  "There  was  not  the  least  apparent  effort 
on  the  part  of  Mrs.  Adams  or  Michael  to  in- 
duce her  to  make  this  conveyance."  If  this 
deed  had  been  procured  by  undue  influence,  if 
the  grantees  were  attempting  to  induce  their 
mother,  against  her  will,  to  part  with  the  title, 
we  do  not  think  they  would  have  proceeded  in 
the  manner  shown  by  the  testimony.  The 
scrivener  was  not  advised  that  there  was  any- 
thing wrong  about  the  transaction.  It  does 
appear  that  Michael  and  Mrs.  Adams  were* 
present  during  all  the  time  that  the  justice  was 
in  Mrs.  Walsh's  house,  talking  with  her,  and 
preparing  the  deed.  Decedent  got  up  from 
her  chair,  and  looked  in  her  bureau  drawer 
for  an  old  deed  to  get  the  description  from. 
This  was  done  on  her  own  motion.  From 
these  and  other  facts  we  conclude  that  there 
was  no  undue  influence  used  which  resulte<i  in 
the  procurement  of  the  deed  from  Mrs.  Walsh. 
The  question  of  consideration  is  only  a  circum- 
stance to  be  taken  into  account  with  other  facti^ 
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and  drcamstaDces  In  determfofng  whether  the 
coDvejaooe  was  procured  through  fraud  and 
undue  influence. 

4.  Had  the  decedent  the  capacity  to  execute 
the  deed?  She  was  at  least  eighty  years  old, 
and  infirm  in  hodv  and  mind.  "She  had  for 
a  ]on^  time  an  hallucination  that  she  could  see 
fairies;  conversed  with  them;  set  the  table  for 
them;  thought  sti<:kB  of  stove  wood  fairies; 
wanted  to  keep  on  the  good  side  of  them;  im- 
agined she  could  see  departed  spirits,  partlcu- 
larlv  of  her  children;  imagined  she  could  see 
their  whitened  bones,  and  could  not  be  led  to 
believe  but  that  some  of  them  were  dead; 
called  people's  attention  to  seeing  their  spirits 
out  in  the  road.  She  was  illiterate;  could 
neither  read,  write,  nor  count  money."  It  is 
insisted  with  much  confidence  that  these  and 
other  facts  show  that  decedent  was  not  com- 
petent to  execute  the  conveyance  in  question. 
This  question  may  be  determined  from  the  tes- 
timony of  those  witnesses  who  are  not  inter- 
ested in  the  event  of  this  suit  The  record 
shows  that  many  of  the  witnesses  gave  an 
opinion  as  to  decedent's  mental  unsoundness 
without  disclosing  any  sufficient  facts  as  a  basis 
therefor.  The  rest  of  them  based  their  opin- 
ions chiefly  on  the  facts  above  stated.  The 
physician  who  attended  the  deceased  in  her 
last  illness,  and  who  had  been  her  family  phy- 
sician for  years,  says  she  did  not  appear  di^er- 
ent  from  what  people  always  do  when  sulTer- 
log  as  she  was.  £fe  never  observed  anything 
in  any  manner  indicating  mental  unsoundness. 
Joseph  Grimes,  a  citizen  of  excellent  repute, 
had  known  deceased  since  1846.  He  haa  for 
years  been  her  trusted  adviser.  He  had  fre- 
quently drawn  papers  for  her  and  her  husband. 
He  says  they  were  both  believers  in  spirits. 
He  was  present  Januair  2,  1889, — ^about  two 
months  before  her  death, — when  a  settlement 
was  had  with  the  tenant.  His  testimony 
shows  she  evinced  a  lively  interest  in  the  mat^ 
ter  of  the  settlement,  and  called  the  attention 
of  the  tenant  to  certain  things  which  he  had 
agreed  to  do  and  had  not  done.  He  saw  her 
3lso  about  a  month  before  she  died.  She  al- 
ways did  her  own  business.  He  savs  she 
always,  in  her  business  affairs,  exercised  judg- 
ment and  reason,  and  he  never  heard  her  ca- 
pacity to  transact  business  called  in  question 
until  after  her  death.  This  testimony  is  cor- 
roborated by  several  other  persons  well  quali- 
fied to  speak,  with  accuracy  concerning  her 
mental  condition.  We  cannot  doubt,  in  view 
of  the  evidence  as  to  the  interest,  activity,  and 
knowledge  of  the  deceased  as  to  her  business 
matters,  that  she  possessed  the  capacity  to  make 
the  deed.  Many  persons  believe  in  spiritual 
mRnifestations,  insist  that  they  have  commu- 
nication and  conversations  with  deceased 
friends,  and  the  like;  vet  such  things  are  not 
necessarily  evidence  of  such  a  disordered  men- 
tal condition  as  to  show  that  those  who  hold 
such  opinions  are  unfit  to  make  a  disposition 
of  their  properly. 

.  5.  Ii  follows  from  what  we  have  said  that 
the  conveyance  from  l^Irs.  Walsh  to  Michael 
Wulsh  and  Mary  Ann  Adams  was  valid,  and 
hence  we  need  not  consider  the  questions 
raised  as  to  whether  defendants  Arbuckle  and 
Miller  purchased  in  good  faith  and  without 
notice  of  Mrs.  Walsh's  mental  condition.  Even 
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if  Mrs.  Walsh's  mental  condition  was  such  .at 
to  render  her  incompetent  to  make  the  deed, 
still  these  defendants  had  no  actual  knowledge 
of  it:  and,  if  it  lie  conceded  that  tbey  had  suf- 
ficient knowledge  to  put  them  upon  inquiry  to 
ascertain  the  facts,  it  is  shown  that  the^  inves- 
tigated the  facts  disclosed  to  them  in  crood 
faith  and  with  diligence,  and  from  such  inves- 
ti^tion  they  were  warranted  in  believing 
Mrs.  Walsh  capable  of  conveying  the  real  es- 
tate. Wade.  Notice,  §§  28,  29,  81;  Wileon  v. 
MiUer,  16  Iowa,  111.  The  evidence,  to  justify 
us  in  setting  aside  these  deeds,  should  be  clear, 
satisfactory,  and  conclusive.  Ir  is  not  of  that 
character.  Fifield  v.  Oastan,  13  Iowa.  218; 
Parker  v.  Pierce,  16  Iowa,  227;  Bayv.  Teabaut^ 
65  Iowa.  157. 

The  judgment  of  the  district  court  will  be 
reversed,  except  as  to  the  amount  tendered 
and  paid  into  court,  which  will  be  paid  over 
as  directed  by  the  district  court,  and  plaintiffs* 
bill  will  be  dismissed  at  their  costs.  Tha 
cause  will  be  remanded  for  judgment  and  de- 
cree in  the  lower  court  in  conformity  witU 
this  opinion. 

Beuned  and  remanded. 


Be  Guardianship  of  Mary  and  Maggte 
LALLY,  Minors. 

Michael  LALLY 

e. 

Nellie  FITZ  HENRY,  AppU 


Michael  LALLY 

V. 

James  SULLIVAN  and  Wife,  Apple. 


(. 
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1.  Tbestatntaryiiylitofaparenttotlia 
enstody  of  bla  children  is  not  abaoluta. 
Whether  or  not  he  shall  have  it  in  case  he  is  in* 
temperate  and  shiftless  will  be  determined  b7  a 
consideration  of  their  best  intereets. 

8.  A  widower*  intemperatet  withoiii 
vrork,  and  with  no  property  but  a 
homestead*  loses  all  rinfht  to  the  ens- 
tody  of  his  ehild  m  favor  of  one  who  legally 
adopts  it,  by  leaving  it  at  a  neighbor's,  sub- 
atantlally  without  dothing,  with  the  promise  ta 
send  for  it  in  a  few  days  and  then  leaving  the 
city  and  remaining  away  ten  weeks  without  oon- 
tributing  anything  toward  its  support;  espeeiaUy 
where  his  only  resource  for  its  support  is  the  in^ 
definite  promise  of  the  tenant  of  his  homestead, 
a  poor  man,  to  support  the  child  for  the  use  of 
the  property,  which  is  not  adequate  compensa- 
tion for  the  service. 

8.  The  alleg^ed  refbrmation  of  an  in- 
temperate widower  is  not  sufficient 
to  eaose  the  restoration  to  him  of  his 
ehild*  which  has  been  adopted  and  given  a  good 
home  by  relatives,  when  such  reformation,  if  it 
exists  at  all,  must  have  occurred  within  a  few 
weeks  of  hla  application  for  the  child. 

4.  A  promise  by  an  intemperate  fkther 
to  quit  drinking^  is  not  sulBclent  to  cause  the 

NOTB.— As  to  the  f  ather^s  right  to  the  custody  of 
his  child,  see  Sheers  v.  Stein,  6  L.  B.  A.  Tttl,  and  tiote^ 
76  Wis.  41. 


See  ulao  36  L.  R.  -A.  224;  38  L.  R.   A.  471  ;  40  T  .  R.  A.  623;  44  L.  R.  A.  277. 
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withdrawal  of  Us  children  from  the  oustody  of  a 
oompetent  guardian,  and  their  restoration  to 
him. 

(May  U,  1«B.) 

APPEAL  by  defendants  from  a  Judgment 
of  the  District  Court  for  Lee  County  re- 
storing to  the  custody  of  plaintiff  his  minor 
children  which  had  Seen  placed  by  the  court 
in  the  control  of  the  defendants.    Eeveraed, 

Statement  by  Elinne*  J,: 

The  first  cause  stated  is  a  proceeding  to  an- 
nul and  set  aside  the  appointment  of  appel- 
lant as  euardian  of  the  minors  Mary  and  Mag- 
gie Lally.  The  second  is  a  suit  in  equity  to 
annul  and  set  aside  the  articles  of  adoption 
whereby  James  and  Mary  Sullivan,  appel- 
lants, hold  possession  of  the  minor  Lizzie 
Lally.  The  court  below  ordered  the  children 
turned  over  temporarily  to  their  father,  Mich- 
ael l^lly,  and  continued  the  cause  for  final 
determination.  From  this  order  both  the 
guardian  and  James  and  Mary  Sullivan  ap- 
peal. Both  causes  were  tried  below  to  the 
court  without  a  jury,  and  it  is  agreed  that  both 
shall  be  tried  together  here  on  the  same  eyi- 
denoe. 

Messrs.  Parsons  &  Dolan,for  appellants 

This  court  in  Farrar  y.  Farrar,  75  Iowa. 
125,  condemns  in  forcible  language  a  woman 
who  left  her  child  only  ten  days  as  evincing  a 
want  of  affection,  and  for  that  alone  deprives 
her  of  its  custody.  Then  ten  weeks  surely 
ought  to  be  enough  to  convince  the  court  be- 
low that  appellee  had  no  regard  for  his  chil- 
dren. 

Neither  father  nor  mother  has  any  absolute 
lights  to  the  custody  of  their  children. 

Bonnett  v.  Bonnett,  61  Iowa.  202,  47  Am. 
Rep.  810;  SinrUtant  v.  State,  15  Neb.  459; 
United  States  v.  Green,  8  Mason,  482;  Carrie 
v.  Corrie,  42  Mich.  509;  Janes  v.  DarnaU,  1 
West.  Rep.  238,  103  Ind.  569;  Sheers  y.  Stein, 
6  L.  R.  A.  781,  75  Wis.  44;  Qil^  y.  OiUs,  80 
Neb.  624. 

Whatever  rights  the  parents  have  may  be 
lost  or  forfeited  by  abandonment,  misconduct, 
misfortune,  or  by  voluntary  act  and  absence. 

State  y.  Bratton,  15  Am.  L.  Reg.  N.  S.  362; 
Bannelt  v.  Bannett  and  Janes  v.  Darnall,  su- 
pra; Heinemann*s  App.  96  Pa.  112. 

Where  the  custody  of  children  is  in  contro- 
versy the  controlling  fact  to  govern  the  court 
the  law  declares  is  their  welfare. 

Jie  Bart,  25  Kan.  810. 

The  niatler  of  primary  importance  is  the  in- 
terest of  the  cbila.  To  this  the  right  of  the 
parents  must  yield. 

Bonnett  v.  Bannett,  supra;  Jenkins  v.  Clark, 
71  Iowa.  556;  Fauts  v.  Pierce,  64  Iowa,  73; 
Drttmb  v.  Keen,  47  Iowa,  437;  Shaw  v.  Nacht- 
wey, 43  Iowa,  653;  Carrie  v.  Carrie,  42  Mich. 
509;  Be  Stockman,  71  Mich.  180. 

Regarding  the  people  with  whom  the  father 
wishes  to  place  the  children  the  language  of 
Maxwell,  </.,  in  QiUs  v.  QiUs,  supra,  is  apt : 
**  We  have  no  means  of  knowing  the  qualifica- 
tions of  this  family  to  care  for  and  train  a 
child  of  tender  years;  nor,  indeed,  is  there  any 
^yidence  of  a  yalid  contract  for  the  support  of 
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the  child.  For  aught  that  appears,  they  might 
at  any  time— in  a  day,  a  week  or  months 
abandon  the  care  of  the  child,  without  bad 
faith  or  a  violation  of  the  agreement." 

The  home  offered  by  the  guardian  is  superior 
in  every  respect,  to  say  nothing  of  its  perma- 
nency to  the  one  the  court  below  would  consiga 
them.  The  best  interests  of  the  children  re- 
quire that  the  order  86  made  be  reversed. 

Drumb  V.  Keen^  Fauts  v.  Pierce,  Bonnett  y. 
Bonnett,  Sturtevant  y.  State,  Janes  y.  Darnall, 
and  State  y.  Bratton,  supra. 

The  court  erred  in  sustaining  said  motion  by 
giving  any  weight  to  the  promises  of  reform. 

All  the  world  knows  that  promises  made  by 
a  drunken  man  are  always  broken. 

York  y.  Ferner,  59  Iowa,  490. 

Mr,  D.  F.  Miller,  Sr,,  for  appellee. 


p  J,,  delivered  the  opinion  of  the 
court: 

1.  March  18.  1890.  Nellie  Pitz  Henry  was 
appointed  and  qualified  as  guardian  of  the 
minors  Mary  Lally,  aged  six  years,  and  Mag- 
^e  Lally,  aged  four  years,  on  the  grounds  that 
Michael  LaTly,  their  father,  had  abandoned 
them;  that  he  was  an  habitual  drunkard,  and 
an  unfit  person  to  haye  the  control  and  cus- 
tody of  said  children.  On  the  same  day  Liz- 
zie Lally,  then  two  years  old,  and  a  dauehier 
of  said  Michael  Lally,  was  adopted  by  Jfanies 
and  Mary  Sullivan,  his  wife.  Articles  of 
adoption  were  duly  filed  for  record,  being 
signed  by  James  and  Mary  Sullivan  and  the 
mayor  oi  Keokuk,  where  said  minors  then  re- 
sided. March  18,  1890,  Michael  Lally  insti- 
tuted  these  proceedings  for  the  revocation  of  the 
appointment  of  a  guardian  on  the  grounds  that 
he  had  resided  in  Keokuk  for  seventeen  years; 
that  his  wife  died  August  5,  1^*89;  that  he 
owned  a  homestead  in  the  city;  that  he  had 
made  arrangements  for  the  care  of  said  chil- 
dren; and  that  the  grounds  alleged  for  the  ap- 
pomtment  of  said  guardian  were  untrue.  At 
the  same  time  he  began  his  suit  against  the 
Sullivans.  making  substantially  the  same  alle- 
gations, and  attaching  thereto  the  articles  of 
adoption  heretofore  referred  to,  and  praying 
that  they  mi^ht  be  annulled.  The  guaidian 
appeared  and  admitted  the  residence  of  plain- 
tiff; that  he  had  a  homestead,  which  it  was 
averred  he  acquired  by  descent.  She  furtli#*r 
avers  that  he  abandoned  said  children  and  left 
the  state  while  under  the  influence  of  liquor, 
making  no  provision  for  their  support;  that 
they  were  not  in  good  condition,  and  showed 
evidence  of  want  of  proper  care;  that,  after 
such  abandonment,  the  child  Lizzie  was 
adopted  by  the  Sullivans,  and  had  a  good  home; 
the  plaintiff,  though  absent  for  over  two 
months,  did  not  contribute  anything  towards 
the  support  of  said  children;  that  plamtiff  had 
been  left  with  ample  means  by  his  mother, 
which  he  had  squandered  by  excessive  drink- 
ing and  continual  intoxication,  and  that 
when  he  left  the  state  he  had  no  prop- 
erty except  his  homestead  and  furniture; 
that  he  has  no  means;  that  the  guardian  had 
provided  a  permanent  home,  in  lulflllment  of 
the  wishes  of  the  ward's  mother,  at  the  Im- 
maculate Conception  Academy  of  Davenport, 
Iowa,  an  educational  institution,  where  they 
are  to  be  cared  for,  supported,  and  educated 
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'free  of  expense.  Sbe  also  hren  that  said 
^ards  have  do  estate.  Sbe  states  that  plaintilF 
las  for  a  long  time  been  given  to  the  excessive 
use  of  intoxicants,  wherebv  he  bad  lost  his 
position,  and  was  unfit  to  have  the  care  and 
'AX>ntrol  of  said  children;  that  the  best  inter- 
^ests  of  the  children  will  be  attained  by  leaviof 
them  where  they  are,  and  that  plaintiff  did 
not  intend  to  care  for  said  children,  but  in- 
tended to  turn  them  over  to  the  care  of  others 
who  are  irresponsible,  and  of  a  different  re- 
;ligious  belief  from  said  children  and  their 
parents.  James  and  Mary  Sullivan  answer 
plaintiff's  petition  by  a  general  denial,  and  also 
state  that  they  are  only  blood  relations  of  the 
> child  Lizzie;  that  they  give  her  a  fsood  home, 
and  the  same  care  and  love  as  their  own  chil- 
•dren.  They  also  make  the  answer  of  the 
guardian  their  answer  herein,  and  plead  that 
they  hold  the  child  by  the  articles  of  adoption 
.heretofore  referred  to. 

2.  The  only  question  involved  in  these  cases 
is  the  custody  of  the  three  minor  children,  all 
under  seven  years  of  age.  Our  statute  pro- 
vides that  the  parents  'are  the  natural  guar- 
dians of  their  minor  children,  and  are  equally 
-entitled  to  the  care  and  custody  of  them." 
-Code,  §  2241.  Also  that  on  the  death  of  one 
.  parent  the  survivor  becomes  the  guardian.  Id. 
§  2242.  Notwithstanding  the  statutory  pro- 
visions, the  weight  of  modern  decisions  is 
clearly  favorable  to  the  holding  that  the  right 
-of  the"  parent  to  the  custody  of  the  child  is  not 
absolute.  It  must  be  determined,  in  a  case 
like  this,  in  view  of  the  best  interests  of  the 
child.  That  is  the  controlling  consideration. 
BonneU  v.  Bonnett,  61  Iowa,  &1.  47  Am.  Rep. 
-810;  Shaw  v.  Nachtwey,  43  Iowa,  658;  Drvmb 
T.  Keen,  47  Iowa,  487;  FauU  v.  Pierce,  64 
Iowa,  73;  Jenkins  v.  Glark,  71  Iowa,  656.  It 
is  said  in  Joab  v.  Sheets,  99  Ind.  828,  that  ''the 
-question  of  the  custody  of  the  child  was  one  in 
which  the  rights  of  the  child  were  primarily 
involved,  and  where  those  of  the  parents  were 
of  secondary  consideration."  In  United  States 
V.  Qr&'n,  8  Mason,  485,  Story,  J,,  says  it  is 
an  entire  mistake  to  suppose  that  the  father 
has  an  absolute  vested  right  in  the  custody  of 
an  infant.  In  Corrie  v.  Carrie,  42  Mich.  509, 
it  is  said:  "In  contests  of  this  kind  the  opinion 
is  now  nearly  universal  that  neither  of  the 
parents  has  any  right  that  can  be  allowed  to 
seriously  militate  against  the  welfare  of  the 
child.  The  paramount  consideration  is  what 
is  really  demanded  by  its  best  interests."  In 
Re  Bort^  25  Ran.  310,  the  doctrine  announced 
4s  that  "the  best  interest  of  the  children  is  the 
paramount  fact.  Rights  of  parents  sink  into 
insi^ificance  before  Siat."  Sturtevant  v.  State, 
15  Neb.  469;  ifo  Stockman,  71  Mich.  180.  See 
also  Code,  §  2301.  This  just  rule  may  now  be 
legarded  as  settled. 

8.  Now,  it  is  clear  that  a  parent  may  lose 
the  right  of  custody  t^y  his  own  voluntary  act, 
by  misconduct,  and  even  sometimes  by  mis- 
fortune. He  may  lead  such  a  grossly  immoral 
and  profligate  life,  may  become  so  habituated 
to  the  use  of  intoxicants,  as  to  be  utterly  unfit 
4o  have  the  custody  of  a  child,  or  may  by  neg- 
lect to  provide  for  it  Justify  a  court  in  refusing 
40  place  it  in  bis  custody.  State  v.  Bratton,  15 
Am.  L.  Reg.  N.  S.  859. 

Applying  the  law  to  the  facts  first  of  the 
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equity  case,  we  find  that  Lizzie  Lally  was 
two  years  old  when  this  proceeding  com- 
menced; that  she  was  then  adopted  by  appel- 
lants James  and  Mary  Sullivan,  with  the  con- 
sent of  the  mayor  of  Keokuk,  as  provided  by 
Code,  ^§  2808,  2809;  that  the  child  was  treated 
as  having  been  abandoned  by  her  father,  and 
it  was  also  alleged  he  was  an  habitual  drunk- 
ard. It  will  serve  no  useful  purpose  to  refer 
in  detail  to  the  evidence,  but,  after  a  careful 
examination  of  it,  we  think  it  fully  appears 
that  at  the  time  Lizzie  was  adopted  by  the  Sul- 
livans  plaintiff  had  abandoned  all  his  children. 
Before  going  to  St.  Louis  he  took  his  children 
to  Mrs.  Connor's,  stating  that  he  would  send 
for  them  In  a  few  days.  The  children  then 
showed  that  they  had  not  been  properly  cared 
for.  They  were  substantially  without  cloth- 
ing. Plaintiff  had  no  money.  He  was  gone 
ten  weeks,  and  did  not  send  or  contribute  any- 
thing towards  their  support.  He  wrote,  pro- 
posing to  distribute  the  children  around  to 
three  different  persons.  Now  he  wants  the 
Browns  to  have  them,  and  expects  them,  for 
the  rent  of  his  house, — $7  per  month, — to  keep 
and  properly  support  the  children,  which  ser- 
vice is  shown  to  be  worth  |;20  per  month.  It 
appears  that  Brown  earns  $1.50  per  day,  and 
has  a  family  of  his  own  to  support.  Nor  do 
the  Browns  agree  to  keep  the  children  for  any 
definite  time.  Surely  these  and  other  facts 
appearing  justify  us  in  the  conclusion  that 
plaintiff  lost  all  right  he  had  to  have  the  cus- 
tody of  his  children. 

In  Oiies  v.  Giles,  80  Neb.  62,  the  court,  in  a 
case  in  some  respects  much  like  this,  said: 
"The  testimony  shows  that  he  [the  father]  has 
no  home  of  his  own;  that  he  proposes  to  place 
the  child  in  the  family  of  a  friend.  .  .  . 
For  aught  that  appears,  they  might  at  any  time 
— in  a  day,  a  week,  or  a  month — abandon  the 
care  of  the  child."  etc.  So  in  this  case  there 
can  be  no  assurance  that  the  Browns  will, 
under  the  circumstances,  keep  these  children 
for  any  length  of  time,  even  if  plaintiff's 
pmyer  be  granted.  It  will  not  do  to  take  this 
child  from  a  good  home,  and  put  her  in  a  po- 
sition of  such  uncertainty.  What  assurance  is 
there  or  can  there  be  from  the  evidence  in  this 
case  that  this  child  of  tender  years  will  not,  if 
plaintiff's  wish  be  granted,  be  thrown  by  him 
on  the  charities  of  the  world,  with  no  protect- 
or, no  one  to  provide  her  with  the  necessities 
of  life,  or  to  look  after  her  education  and 
moral  training. 

4.  If,  however,  it  should  be  conceded  that 
the  acts  of  plaintiff  would  not  amount  to  an 
abandonment  of  bis  right  of  custody,  there  is 
yet  another  reason  why  he  ought  not  to  have 
the  control  of  this  child.  It  is  charged,  and, 
we  think,  fully  established,  that  plaintiff  is  a 
man  of  dissolute  habits,  an  habitual  drunkard; 
that  he  was  so  long  prior  to  his  wife's  death, — 
August  5,  1889, — and  since;  that  by  reason  of 
these  habits  he  was  forced  to  seek  employment 
in  some  place  outside  of  Keokuk;  that  he  was 
drunk  at  a  funeral:  that  he  had  mistreated  his 
children;  that  on  July  4,  1889, —but  a  month 
prior  to  his  wife's  death, — he  was  driving 
through  the  streets  with  them  at  a  dangerous 
rate  or  speed;  that  his  wife  had  expressed  the 
wish  that  the  children  should  be  placed  in  a 
convent,  away  from    their  drunken  father. 
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Against  this  tefitlmoDy  and  this  record  we  hare 
the  assurance  of  the  plaintiff  that  he  had  re- 
formed. We  are  unable  to  so  find  from  the 
evidence;  and,  even  if  it  were  so,  the  reforma- 
tion is  of  so  recent  a  date  that  we  should  not 
feel  justified  in  taking  this  child  from  a  good 
home  with  her  relations;  and  turning  her  over 
to  her  father,  in  view  of  the  experience  of 
mankind  as  to  the  probable  permanency  of 
such  reformation.  Ir  this  plaintiff  had  for  a 
reasonable  iength  of  time  shown  his  ability  to 
keep  sober  and  to  provide  for  his  children,  the 
case  might  be  different.  But  his  dissipation 
continued  after  his  wife's  death,  and  the  court 
below  found  that,  unless  there  was  a  reform 
as  promised  on  piaintifTs  part,  he  would  have 
DO  legal  or  moral  ri^ht  to  the  custody  of  his 
children.  To  our  minds,  the  habits  and  con- 
duct of  plaintiff  bar  his  right  to  the  custody  of 
this  child.  The  interest  of  the  child  being  the 
controlling  question,  and  in  view  of  the  fact 
that  Lizzie  is  now  well  cared  for,  and  has  a 
good  and  permanent  home  with  the  only  rela- 
tives she  has  other  than  her  father,  it  seems 
certain  that  we  shall  promote  her  interest  by 
letting  her  remain  with  those  who  have  adopted 
her. 

This  case  between  the  plaintiff  and  guardian 
was  tried  as  a  law  action,  and  the  court  found, 
among  other  facts,  that  plaintiff   had  quit 


drinking;  that  the  guardian  was  a  worthy  anc^ 
proper  person  to  direct  the   education  and 
moral  training  of  the  minors;  that  plaintifr 
had  contracteaan  unfortunate  habit  of  dissi- 
pation, and  to  such  an  extent  as  to  render  him- 
unfit  to  properly  care  for  his  children;  1hat» 
unless  there  is  a  reform  as  promised,  the  father- 
would  have  no  legal  or  moral  claim  to  the  cu»* 
tody  of  his  children.    It  is  evident  that  the- 
learned  judge  below  was  led  to  believe  that. 
plaintiff  had  quit  drinking,  and  that  he  relied 
on  plaintiff's  promised  reformation.    In  tfals^ 
we  think,  he  was  in  error.    The  testimony 
shows  plaintiff  continued  his  dissipation  up  to 
the  very  day  he  left  his  children  and  went  to 
St.  Louis.    There  is  not  the  slightest  thing  in 
the  case  to  hang  a  hope  of  reformation  on  ex- 
cept his  naked  promise  to  quit    The  findinga- 
of  the  court  below  stand  as  the  verdict  of  a. 
jurv,  and  we  should  not  disturb  them  if  they* 
find  support  in  the  evidence;  but  it  seems  tO' 
us  that  the  evidence  does  not  support  the  find- 
ings of  the  district  court.     We  may  also  add 
that  we  see  no  reason  for  taxing  any  part  of 
the  costs  to  appellants.    For  the  reason  here- 
tofore given  both  cases  are  reversed,  and,  as. 
the  law  action  must  go  back  to  the  district, 
court,  they  will  both  be  remanded  for  further 
proceedings  in  conformity  with  this  opinion^ 
BewrBea  and  remanded. 
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PEOPLE  of  the  State  OF  ILLINOIS, 

AppU., 

V, 

James  M.  BRIDGES. 
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1.  A  lake  wholly  upon  lands  of  a  pri- 
▼ate  owner  and  connected  "with  an 
nnnavl^able  river  only  during  times 
of  hi^h  ^vater»  is  included  within  a  statutory 
prohibition  against  flBhing  with  a  seine  during  a 

/  certain  part  of  the  year  in  *'any  of  the  rivers, 
creeks,  streams,  ponds,  lakes,  sloughs,  bayous, 
and  other  watercourses"  within  the  state. 

8«  A  statutory  prohibition  of  Ashing 
with  a  seine  during  a  part  of  the  year 
is  not  unconstitutional  even  as  applied  to  a 
Jake  wb^i>^  upou  lands  of  a  private  owner  and 
connecteo  ,9^ith  an  unnavigable  stream  only  in 
time  of  high  water. 

(May  U,  189?,) 

APPEAL  by  prosecutors  from  a  Judgment 
of  the  Apj)enale  Court,  Third  District,  re- 
versing a  judgment  of  the  Circuit  Court  for 
Sangamon  County,  which  convicted  defendant 
and  imposed  upon  him  a  fine  for  alleged  vio- 
lation of  the  statutes  concerning  the  protection 
of  fish.    Beoersed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  John  C.  Mathis,  A.  J.  Lestei' 
and  £.  S.  Smith  for  appellants. 

Messrs.  Palmer  A  Shutt  for  appellee. 

Note.— As  to  the  power  of  the  Legislature  to 
regulate  the  right  of  fishery,  see  Lawton  v.  Steele, 
r  L.  R.  A.  184,  and  note,  119  N.  T.  2». 
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Bailey.  J.,  delivered  the  opinion  of  tha 
court : 

This  is  a  prosecution  commenced  in  the- 
name  of  the  people  of  the  state  of  Illinois, 
against  James  M.  Bridges  before  a  justice: 
of  the  peace  of  Sangamon  county  for  a  vio- 
lation, of  the  provisions  of  the  Act  entitled 
^'An  Act  to  Encourage  the  Propagation  and 
Cultivation  and  to  Secure  the  Protection  of' 
Fishes  in  All   the  Waters  of  This  State," 
approved  Mav  81,  1887,  as  amended  by  aa 
Ace  approved  June  8,  1889.    Laws  18817,  p. 
189;  Laws  1889.  p.    168.     The  trial  before 
the  justice  of  the  peace  resulted  in  a  Judg- 
ment in  favor  of  the  defendant.     The  cause 
was  thereupon  removed  to  the  circuit  court, 
by  appeal,  where  a  trial  de  now  was  had, 
resulting  in  the  conviction  of  the  defendant, 
and  the  imposition  upon  him  of  a  fine  of 
$10.     From  that  judgment  the  defendant  ap- 
pealed to  the  appellate  court  of  the  third 
district,  where  said  conviction  was  reversed, 
and  a  final  judgment  rendered  in  favor  or 
the  defendant.    The  present  appeal  is  from 
said  judgment  of  reversal,  the  fudges  of  the 
appellate  court  having  granted  a  certificate 
that  the  case  involves  questions  of  law  of 
such  importance,   on   account  of  principal 
and  collateral   interests,  that  it  should  be 
passed  upon  by  this  court. 

The  trial  in  the  circuit  court  was  without, 
a  jury,  the  facts  being  all  admitted  by  the 
following  stipulation:  ** Jacob  Miller  ia 
the  owner  of  the  southwest  quarter  of  sec- 
tion 8,  in  township  15  north,  range  8  west 
of  the  8d  P.  M.,  in  Sangamon  county. 
Illinois,  in  which  what  is  snown  ss  'Baud 


iSee  also  21  L.  R.  A.  478;  27  L.  R.  A.  70;  33  L.  R.  A.  114. 
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Prairie  Lake,  *  is  situated.  The  small  body 
•of  water  known  as  'Sand  Prairie  Lake*  is 
About  one  quarter  of  a  mile  in  length,  and 
its  width  ranges  from  about  twenty -five  to 
•one  hundred  yards.  It  is  situated  in  the 
bottom  of  the  north  fork  of  the  Sangamon 
river,  and  is  distant  from  said  river  only  a 
-few  yards  at  the  furthest  point.  There  is  a 
low  place  or  depression  in  said  northwest 
quarter  of  said  section  8,  reaching  from  the 
north  end  of  said  lake  or  pond  to  the  bed  of 
^said  river  at  most  seasons  of  the  year,  but 
in  case  of  high  water  this  depression  or 
plough  fills  with  water,  and  connects  directly 
the  waters  of  this  pond  or  lake  with  the  waters 
of  said  stream  or  river,  and  at  times  this 
oonnection  lasts  for  a  period  of  several  days 
or  weeks.  The  rises  of  said  river  or  stream 
generally  occur  in  the  spring  of  the  year  or 
the  early  summer,  and  again  in  the  fall. 
When  there  is  no  high  water  in  the  river  or 
stream,  the  said  lake  or  pond  is  entirely  shut 
in,  and  its  waters  do  not  mingle  at  all  with 
ihe  waters  of  said  stream.  In  July,  1889,  the 
'defendant.  James  Bridges,  obtained  the  con- 
sent of  said  Jacob  Miller  to  fish  with  a  seine  in 
:«aid  body  of  water  so  situated  on  said  prem- 
ises, and  to  catch  and  kill  fish  in  said  pond 
with  a  seine.  After  consent  was  given  de- 
fendant by  Jacob  Miller  so  to  do,  the  de- 
fendant, with  the  help  of  others,  went  in 
«nd  upon  said  pond,  and  with  a  large  seine, 
with  meshes  of  one  and  one  half  indies,  and 
about  seventy  yards  long,  (not  a  minnow 
aeine)  drairged  said  pond  or  body  of  water, 
•And  caught  and  killed  thereby  a  large  num- 
ber of  fish  of  different  kinds,  of  the  varieties 
•common  to  the  waters  within  the  state  of  Il- 
linois. The  north  fork  of  the  Sangamon 
river  is  not  a  stream  or  river  used  for  naviga- 
tion. "  The  foregoinff  being  all  the  evidence 
offered  at  the  trial,  the  circuit  court  held  as 
matter  of  law,  in  substance,  that  the  catch- 
ing and  kilinff  of  said  fish  by  the  defendant. 
In  manner  ana  form  as  shown  by  said  stipu- 
lation, was  unlawful,  and  rendered  the  de- 
fendant guilty  of  the  offense  charged  in  the 
oomplaint. 

The  statutory  provisions  for  the  violation 

of    which   the   prosecution    was   instituted 

are  to  be  found  in  the  sixth  section  of  said 

amendatory  Act,  and  are  as  follows :    **  That 

it  shall  be  unlawful  for  any  person  to  catch 

or  kill  any  fish   with  any  seine  or  other 

-device  used  as  a  seine  in  or  upon  any  of  the 

rivers,  creeks,  streams,  ponds,  lakes,  sloughs, 

bayous,  or  other  watercourses  wholly  within 

or  running  through  the  state  of  Illinois;  nor 

Ahall  the  meshes  of  any  weir,  basket,  or  trap, 

or  any  device  for  catching  fish  in  such  waters 

not  above  prohibited,  except  for  catching 

minnows  for  bait,  be  less  than  two  inches 

*«quare:    provided,    however,    that    seining 

-shall  be  lawful  and  allowed  between  the  first 

•day  of  July  in  each  year  and  the  first  day  of 

April  in  the  following  year,  with  seines,  the 

meshes  of  which  shall  not  be  less  than  two 

inches  square,  in  such  rivers,  or  streams  as 

•are  used  for  navigation,  wholly  within  the 

state,  and  not  above  or  beyond  any  private  or 

•corporate  dam  on  said  rivers  or  streams,  and 

Also  in  the  navigable  bays  or  lakes  connected 

with  such  navigable  streams,  wholly  within 
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the  state,  and  not  extending  beyond  the  orer- 
flowed  bottoms  of  such  rivers  or  streams; 
.  .  .  and  any  person  offending  shall  be 
deemed  guilty  of  a  misdemeanor,  and  fined 
as  provided  in  this  Act. "  Rev.  Stat.  1891, 
chap.  66,  §  6.  The  questions  presented  are, 
(1)  whether  this  statute  applies  to  the  lake 
or  pond  in  controversy ;  and  (2)  whether,  as 
applied  to  said  lake  or  pond,  it  is  valid. 
The  first  of  these  questions  is  solely  one  of 
construction,  and  has  no  dependence  upon  the 
second,  except  so  far  as  it  involves  the  rule 
that  a  statute  should,  if  possible,  be  so  con- 
strued as  to  sustain  its  provisions,  by  avoid- 
ing, where  that  can  be  done,  all  conflict  with 
the  fundamental  law.  Do  the  provisions  of 
said  statute  apply,  and  were  they  intended  by 
the  Legislature  to  apply  to  bodies  of  water 
of  the  character  of  the  one  in  question  here? 
The  object  of  the  statute,  as  expressed  in  its 
title,  is  ''to  encourage  the  propagation  and 
cultivation  and  to  secure  protection  of  fish  in 
all  the  waters  of  this  state, '^  and  section  6  of 
the  amendatory  Act  prohibits  the  catching  or 
killing  of  fish  with  any  seine,  etc.,  ''in  or 
upon  any  of  the  rivers,  creeks,  streams, 
ponds,  lakes,  sloughs,  bayous,  and  other 
watercourses  wholly  within  this  state,  or 
running  through  the  state  of  Illinois."  The 
body  of  water  in  question,  as  the  stipulation 
admits,  is  a  lake  or  pond  of  considerable 
dimensions,  lying  wholly  within  this  state, 
and  one  which,  in  its  natural  state,  is  stocked 
with  a  considerable  amount  of  fish  of  the 
varieties  common  to  the  waters  of  this  state. 
The  language  of  the  statute  is  certainly 
broad  enough  to  include  it,  and  we  are  un- 
able to  yield  our  assent  to  the  reasons  which 
are  urged  in  favor  of  the  construction  which 
would  exclude  it. 

It  is  contended  that  the  general  words, ' 
"  other  watercourses, "  should  oe  held  to  op- 
erate asA  limitation  upon  the  scope  or  mean- 
ing to  be  given  to  the  more  specific  enumera- 
tion of  different  classes  of  streams  or  bodies 
of  water,  so  as  to  exclude  all  waters  which 
do  not  properly  fall  under  the  designation 
of  watercourses.  It  is  true  that,  where  sev- 
eral words  susceptible  of  an  analogous  mean- 
ing are  coupled  together,  the  maxim  naaeun' 
tur  a  sodis  is  often  applied ;  that  is  to  say, 
they  take,  so  to  speak,  color  from  each  other, 
but  that  is  usually,  if  not  uniformly,  by 
way  of  restricting  the  more  general  to  a'sense 
analogous  to  the  less  general.  BeSmgert,  119 
111.  88,  6  West.  Rep.  725;  Endlich,  Interpre- 
tation of  Statutes,  §§  40(M11.  The  rule, 
however,  does  not  seem  to  have  the  converse 
operation.  Thus,  where  various  specific 
terms  are  associated  with  words  of  a  more  gen- 
eral character,  and  the  ordinary  signification 
of  the  general  words  is  more  restricted  than 
that  of  all  the  specific  terms  taken  collective- 
ly, the  meaning  of  the  general  words  may  be 
enlarged,  but  tlie  scope  of  the  specific  words 
used  will  not  be  restricted,  or  their  force 
practically  nullified,  by  their  association 
with  general  words  of  that  character.  To 
constitute  a  watercourse,  according  to  the 
ordinary  signification  of  that  term,  there 
must  be  a  stream  usually  flowing  in  a  par- 
ticular direction,  and  in  a  definite  channel, 
and  it  must  usually  discharge  itself  into 
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some  other  stream  or  body  of  water.  Palffier 
V.  Waddea,  22  Kan.  852 ;  Bobinson  ▼.  Shanks, 
118  Ind.  125.  If,  then,  tbe  words  "other 
watercourses**  should  be  gi Ten  their  ordinary 
signification,  and  should  be  allowed  to  con- 
trol the  more  specific  words  of  the  statute, 
they  would  practically  eliminate  from  it  the 
words  ** ponds"  and  "lakes,"  and  perhaps 
also  the  words  "sloughs"  and  "bayous,"  as 
the  first  two  of  these  words  most  usually,  and 
the  last  two  very  frequently,  are  not  included 
within  the  ordinary  meaning  of  "water- 
courses. "  It  is  manifest  that  this  latter  term 
was  used,  not  by  way  of  restricting  anything 
which  had  already  been  mentioned,  but  for 
the  purpose  of  including  any  other  water- 
course of  the  same  general  nature  as  those 
specified,  if  such  there  should  happen  to  be 
in  the  state,  which  were  not  sufiaciently  de- 
scribed in  the  specifications  already  made. 
Whetiier  or  not  Uiere  were  such  in  fact  is  not 
material.  The  general  words  were  obviously 
used  by  way  of  precaution,  so  as  to  render 
it  certain  that  no  waters  of  that  general  nat- 
ure should  be  omitted. 

Again,  it  is  contended  that  the  body  of 
water  in  question  cannot  be  deemed  to  have 
been  within  the  contemplation  of  the  Legis- 
lature when  it  passed  said  statute,  because 
the  land  ooverea  by  said  water,  as  well  as 
all  the  lands  by  which  it  was  surrounded, 
are  the  private  property  of  Miller,  and  that 
said  body  of  water,  by  reason  of  its  situation, 
is  subject  to  no  right  of  navigation  in  favor 
of  the  public,  and  no  right  of  easement  in 
favor  01  other  ri  parian  proprietors.  It  has  no 
outlet,  and  during  the  greater  portion  of  the 
year  it  is  cut  off  from  and  has  no  communi- 
cation with  the  watercourse  near  which  it  is 
situated.  It  is  said  that  Miller's  rights  in 
said  body  of  water  are  so  paramount  and  ex- 
clusive that,  if  he  choose  to  fill  it  up,  and 
thereby  destroy  it  as  a  lake  or  pond,  Sio  rights 
of  any  private  party  or  of  the  public  would 
be  infringed ;  and  this  is  put  forward  as  the 
t«st  of  the  legislative  intention  to  include 
said  lake  among  the  waters  enumerated  by 
said  Act.  It  seems  to  us  to  be  a  sufficient 
answer  to  this  contention  that  the  statute  it- 
self, neither  expressly  nor  by  implication, 
has  established  any  such  test.  There  mny 
be,  and  doubtless  are,  various,  and  perliaps 
many,  lakes,  ponds,  sloughs,  and  bayous  m 
the  state,  which  are  so  far  private  property 
that  the  owner  may  drain  them  or  fill  tliem 
up  without  infringing  any  public  or  private 
ri^ht,  but  which,  so  long  as  they  are  per- 
mitted to  remain  in  their  natural  condition, 
are  places  where  fish  common  to  the  waters 
of  the  state  are  propagated  and  raised.  And, 
while  this  is  so,  the  statute  makes  no  distinc- 
tion between  bodies  of  water  thus  situated 
and  those  in  respect  to  which  public  rights 
or  private  easements  exist.  Its  languag3  ap- 
plies to  all  alike.  Kor  would  there  seem  to 
be  any  reason  why  the  legislative  policy  in 
relation  to  the  protection  and  preservation  of 
fish  in  rivers  and  streams  should  not  apply 
to  waters  of  this  character,  especially  where 
they  have  such  connections,  either  permanent 
or  during  occasional  periods  of  high  water, 
with  streams  or  other  bodies  of  water  in 
which  fish   abound,  as  to  draw  therafrom 
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their  stock  of  fish.     Indeed,  the  power  tcK 
protect  and  preserve  the  fish  in  the  waters  of 
the  state  would  be  practically  nugatory,  if, 
as  is  contended,  it  was  confined  to  streams- 
and  watercourses,  and  was  excluded  in  caao- 
of  all  bodies  of  water  which  were  so  far  sub- 
ject to  private  ownership  that  the  owners- 
would  have  a  riffht  to  drain  them  or  fill  them 
up,  and   thus  destroy  them   as  bodies  or 
water.    It  is  well  known  that  lakes,  ponds, 
sloughs,  and  bayous,  many,  if  not  most,  of 
which  are  thus  subject  to  private  ownership, 
are  the  very  places  which  are  most  sought 
by  the  various  species  of  migratory  fliAi  for 
the  purpose  of  depositing  their  spawn,  and 
which  are  therefore  of  the  highest  importance 
in  the  propagation   and    multiplication  of 
those  varieties  of  fish.     If  the  power  of  the 
Legislature  to  make  provision  for  the  protec- 
tion and  preservation  of  fish  dependea  uponi 
the  existence  of  some  other  right,  like  that 
of  navigation,  or  of  some  private  easement, 
such  as  usually  belongs  to  riparian  proprie- 
tors, a   different   conclusion   might   follow. 
But  we  do  not  understand  that  to  be  the  case. 
The  power,  where  it  exsts,  rests  upon  other 
grounds.     It  is  because  of  the  great  impor- 
tance of  fish  as  an  article  of  human  food  that 
their  protection  and  preservation  has  been, 
re^aroed  as  a  matter  of  public  concern,  and 
it  IS  upon  that  ground  that  Legislatures  have 
assumed  the  right  to  interpose  their  authority 
by  way  of  preventing  any  undue  or  improper 
hindrance  in  the  way  of  their  natural   in- 
crease and  of  prohibiting  the  use  of  improper 
means  for  their  extermination. 

It  being  clear,  as  we  think,  that  the  statute 
is  broad  enough  to  include  the  pond  or  lake- 
in  question,  and  that  bodies  of  water  of  that 
character  are  within  the  legislative  intent, 
the  inquiry  involving  tbe  great.est  difllculty 
is  whether,  as  applied  to  such  bodies  of  water, 
-the  statute  is  obnoxious  to  any  constitutional 
objection.     The  only  objection  of  that  char- 
acter which  seems  to  be  suggested  is  that  it 
is  an  undue  and  unwarrantable  interference 
with  the  property  rights  of  the  owner  of  the- 
laud  upon  which  said  pond  or  lake  is  situate. 
Fish,  in  streams  or  bodies  of  water,   have- 
always  been  classed  by  the  common  law  as. 
Jera  natura,  in  which  the  riparian  proprietor 
or  the  owner  of  the  soil  covered  by  the  water, 
even  though  he  may  have  the  sole  and  exclu- 
sive right  of  fishing  in  such  waters,  has  at 
best  but  a  qualified  property,  which  can  b& 
rendered  absolute  only  by  their  actual  capt- 
ure,  and    which    is  wholly    devested    the- 
moment  the  fish  escape  to  other  waters.     We 
are  unable  to  see  that  there  is  anything  in 
the  situation  or  character  of  the  pond  or  lake- 
in  question  that  takes  it  out  of  the  rule. 
While  said  body  of  water  has  no  continuoua 
connection  with  the  river  situated  but  a  few 
yards  away,  such  connection  is  established 
during  all  periods  of  high  water,  and  con- 
tinues for  a  sufficient  length  of  time  to  allow 
fish  to  pass  into  it,  or  tiie  fish  in  the  lake  to 
escape  therefrom.     During  such  periods  of 
high  water,  which  occur  once  or  twioe,  if 
not  oftener,  every  year,  and  continue  some- 
times for  several  weeks,  said  lake,  so  far  as 
the  passage  of  fish  to  and  from  it  is  con* 
cerned,  becomes,  for  all  practicable  purpoaet^ 
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a  part  of  the  river.  During  these  periods, 
i&s  we  may  presume,  migratory  fish,  passing 
up  the  river  in  search  of  proper  places  for 
depositing  their  spawn,  are  liable,  for  such 
purpose,  to  pass  into  this  as  into  other  bay- 
ous where  tlie  waters  are  quiet,  but  with 
this  difference:  that  while,  in  case  of  or- 
dinary bayous  which  maintain  their  connec- 
tion with  the  stream,  the  fish,  after  accom- 
plishing their  purpose,  are  at  liberty  to  leave 
and  go  elsewhere,  here  by  the  receding  of 
the  water,  their  exit  is  for  the  time  being 
cut  off,  and  they,  as  well  as  their  progeny, 
are  compelled  to  remain.  As  soon,  however, 
as  another  flood  occurs, — ^a  thing  which  may 
happen  at  any  season  of  the  year, — the  fish 
thus  impounded  are  at  liberty  to  escape,  and 
if  they  do  so  any  qualified  property  the 
owner  of  the  lake  may  have  in  them  is  at 
once  devested. 

We  are  unable  to  see  how  the  mere  fact 
that  said  lake,  instead  of  having  a  continual 
connection  with  the  river,  has  such  connec- 
tion only  during  perioils  of  high  water,  can 
have  anv  essential  bearing  upon  the  rights 
which  the  owner  of  the  soil  has  in  the  fish 
that  happen  for  the  time  being  to  be  in  the 
lake.  It  undoubtedly  ^atly  increases  his 
opportunities  for  obtaining  an  absolute  title 
by  catching  and  reducing  them  to  possession, 
but  until  be  does  so  he  has  only  the  same 
and  no  better  title  to  them  than  he  would 
have  if  the  lake  were  merely  a  bayou  having 
uninterrupted  connection  with  the  river. 
It  is  impossible,  therefore,  to  distinguish  the 
present  case  from  those  arising  in  relation  to 
other  waters  in  the  state  to  which  the  statute 
is  applicable.  The  public  interest  is  in- 
volved in  both  in  the  same  way,  if  not  to  tlie 
same  extent,  and  the  public  interest  in  both 
is  such  as  to  justify  legislative  interposition. 
The  power  of  the  liiegislature  to  pass  laws  for 
the  protection  and  preservation  of  fish  in  the 
waters  of  the  state  has  been  so  frequently  ex- 
ercised in  this  and  other  states,  and  such  ex- 
ercise has  been  so  long  and  so  uniformly  ac- 
quiesced in,  that  the  existence  of  the  power, 
at  the  present  day,  is  scarcely  open  to  ques- 
tion. Thus  in  WeUer  v.  Sn&ter,  42  N.  J.  L. 
841,  the  court  reviews  various  authorities 
bearing  upon  the  question,  and  says:  "The 
great  interest  of  the  general  government  and 
the  government  of  our  state,  in  protecting 
fisheries,  in  stocking  them  witli  fish,  in 
guarding  them  as  a  supply  of  food  for  our 
people,  and  in  fosterinfi:  and  raising  game 
fish,  has  been  manifested  by  frequent  legis- 
lation and  appropriations  for  these  purposes. 
The  right  of  the  state  thus  to  legislate  cannot 
be  disputed."  See  also  Doughty  v.  Conaver, 
42  N.  J.  L.  193.  In  People  v.  Heed,  47  Barb. 
235,  which  was  an  indictment  for  takin?  fish 
with  a  net  in  violation  of  a  statute  proliibit- 
ing  the  taking  of  fish  in  that  manner  within 
the  waters  of  the  state,  the  court  says: 
•*  There  is  no  force  in  the  objecfion  to  the 
power  of  the  Legislature  to  pass  a  valid  law 
to  prevent  taking  fish,  at  certain  seasons, 
within  the  waters  of  this  state.  It  is  a  power 
which  the  Legislature  has  always  exercised, 
and  the  ri^ht  is  founded  in  considerations  of 
public  poficy."  In  Gentile  v.  State,  29  Ind. 
409,  which  was  a  criminal  prosecution  for  a 
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violation  of  a  statute  prohibiting  the  trap-^ 
ping,  netting,  or  seining  of  fish,  it  is  said  r 
**We  find  nothing  in  the  Constitution  re- 
stricting the  powers  of  the  Legislature  over 
the  subject,  and  therefore  hold  the  statute 
constitutional. "  In  Drew  v.  HiUiker,  66  Vt. 
641,  a  similar  statute  was  held  constitutional. 
Legislation  of  this  character  is  directly  or 
incidentally  sustained  in  the  following  de- 
cisions :  StaU  V.  BoberU,  59  N.  H.  256,  47 
Am.  Rep.  199 ;  State  v.  Boberts,  59  N.  H.  484 ; 
^ate  V.  Beal,  75  Me.  289 ;  StaU  v.  Blount, 
85  Mo.  543;  Maney  v.  State,  6  Lea,  218; 
Com.  V.  Looky  108  Mass.  452 ;  Com.  v.  Bieh- 
ardson,  142  Mass.  71,  2  New  Eng.  Rep.  58 ; 
Holyoke  Water  Patoer  Co.  v.  Lyman,  82  U.  8. 
15  Wall.  500,  21 L.  ed.  188 ;  State  v.  Franklin 
FaUs  Co.  49  N.  H.  240 ;  State  v.  Boone,  90 
Ind.  225 ;  Vinton  v.  Welsh,  9  Pick.  87  ;  Stat& 
V.  Hockett,  29  Ind..  802.  These  are  but  a  few 
of  the  numerous  cases  to  be  found  in  the  re- 
ports bearing  on  the  subject,  but,  as  the  gen- 
eral power  of  the  IjCgislature  to  pass  laws  for 
the  protection  of  fish  and  the  regulation  of 
fisheries  does  not  seem  to  be  questioned,  fur- 
ther reference  to  the  decisions  of  other  statea 
is  unnecessary.  In  none  of  these  cases,  so 
far  as  we  have  been  able  to  examine  them, 
has  the  fact  that  a  particular  individual  ha& 
the  sole  and  exclusive  fishery  right  been  held 
to  exclude  the  legislative  power  to  control 
and  regulate  the  exercise  of  such  right.  In 
Beehman  v.  Kreamer,  48  111.  447,  92  Am. 
Dec.  146,  such  exclusive  fisheij  right  is  de-^ 
fined  and  limited  as  follows :  ^By  the  com- 
mon law  a  right  to  take  fish  belongs  so  essen 
tially  to  the  right  to  the  soil  in  streams  or 
bodies  of  water,  where  the  tide  does  not  ebb 
and  flow,  that,  if  the  riparian  proprietor  owns 
upon  both  sides  of  such  stream,  no  one  but 
himself  may  come  upon  the  limits  of  his 
land  and  take  fish  there ;  and  the  same  rule 
applies  so  far  as  his  land  extends,  to  wit, 
to  the  thread  of  the  stream,  where  he  owns 
upon  one  side  only.  Within  these  limits,  by 
tiie  common  law,  his  right  of  fishery  is  sol& 
and  exclusive,  unless  restricted  by  some  local 
law  or  well-established  usage  of  the  stato 
where  the  premises  may  be  situate. "  It  may 
be  observed  that  under  this  definition  the 
fishery  right  of  the  landowner  in  the  case 
before  us  is  no  more  exclusive  than  is  that 
of  a  riparian  proprietor  on  one  or  both  sides 
of  a  stream  above  tide  water,  and  both 
are  equally  subject  to  such  rules  as  may  be- 
imposed  by  law  or  usage  under  its  exercise. 
Laws  regulating  the  exercise  of  fishery 
rights  stand,  so  far  as  the  questions  now 
under  consideration  are  concerned,  upon  sub- 
stantially the  same  footing  with  ordinary 
game  laws,  and  we  think  the  rule  will  not 
be  questioned  that  a  general  statute  regulat- 
ing the  killing  of  game,  or  restricting  the 
right  to  kill  it,  to  certain  portions  of  tho- 
year,  apply  as  well  to  the  game  which  a 
particular  landowner  may  chance  to  find  on 
his  own  premises  as  to  that  which  may  he 
found  on  the  land  of  others,  or  upon  lands 
belonging  to  the  public.  Precisely  the  same 
considerations  of  public  policv  prevail  in 
the  one  cose  as  in  the  other.  I'he  object  of 
laws  restricting  the  killing  of  certain  ^ame 
birds  to  particular  seasons  of  the  year  is  to 
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laTor  their  increase  and  prevent  tbeir  undue 
extinction,  and  that  object  may  be  quite  as 
■Qcoessfully  thvearted  by  each  proprietor 
killing  them  on  his  own  premises  as  by 
hunting  and  killing  them  on  the  land  of 
tithers.  In  Magner  v.  PeopU,  97  111.  820, 
this  coun,  in  affirmine  the  validity  of  cer- 
tain laws  restricting  Uie  killing  of  game, 
Bald  :  **  No  one  has  a  property  in  the  animals 
and  fowls  denominated  'game'  until  they  are 
reduced  to  possession.  Whilst  thev  are  un- 
tamed and  at  large  the  ownership  is  said  to 
be  in  the  sovereign  authoritv, — in  Great 
Britain  in  the  king,  but  with  us  in  the 
people  of  the  state.  The  policv  of  the  com- 
mon law  was  to  regulate  and  control  the 
bunting  and  killing  of  game,  for  its  better 
preservation ;  and  such  regulation  and  con- 
trol, according?  to  Blackstone,  belong  to  the 
police  power  of  the  government.  .  .  . 
The  ownership  being  in  the  people  of  the 
state, — the  repository  of  the  sovereign  au- 
thority,— and  no  individual  having  any  prop- 
erty rights  to  be  affected,  it  necessarily 
results  that  the  Legislature,  as  the  representa- 
tive of  the  people  of  the  state,  may  withhold 
or  ffrant  to  individuals  the  right  to  hunt  or 
kill  g[ame,  or  qualifv  or  restrict  it,  as,  in 
the  opinion  of  its  members,  will  best  subserve 
the  public  welfare.  Stated  in  other  lan- 
guage, to  hunt  or  kill  game  is  a  boon  or 
privilege  granted,  either  expressly  or  im- 
pliedly, by  the  sovereign  authority;  not  a 
right  inhering  in  the  individual ;  and  con- 
seauently  nothing  is  taken  away  from  the 
individual  when  he  Is  denied  the  privilege, 
at  stated  seasons,  of  hunting  aod  killing 
game.  It  is,  perhaps,  accurate  to  say  that 
the  ownership  of  the  sovereign  authority  is 


in  trust  for  all  the  people  of  the  state,  and 
hence,  by  implication,  it  is  the  duty  of  the 
Legislature  to  enact  such  laws  as  will  best 
preserve  the  subject  of  the  trust,  and  secure 
Its  beneficial  use  in  the  future  to  the  people 
of  the  state.  But,  in  any  view,  the  question 
of  individual  enioyment  is  one  of  public 
policy,  and  not  of  private  rights."  What  i« 
nere  quoted  applies  with  equal  appropri- 
ateness to  laws  having  for  their  object  the 
preservation  of  fish  in  uie  waters  of  the  state, 
and  such  application  is  made  in  said  opinion, 
by  way  oi  argument,  in  the  following  lan- 
guage: "So  far  as  we  are  aware,  it  has 
never  been  judicially  denied  that  the  govern- 
ment, under  its  police  powers,  may  make 
regulations  for  the  preservation  of  game  and 
fish,  restricting  their  taking  and  molestation 
to  certain  seasons  of  the  year,  although  laws 
to  this  effect,  it  is  believed,  have  been  in 
force  in  many  of  the  older  states  since  the 
organization  of  the  Federal  government.  On 
thecontrarv,  the  constitutional  right  to  enact 
such  laws  nas  been  expressly  affirmed,  in  re- 
gard to  fish,  ''—citing  several  of  the  cases  to 
which  reference  has  already  been  made,  in 
which  the  constitutionality  of  such  acts  is 
affirmed,  and  adding,  ''Upon  principle,  the 
ri^t  is  clear." 

Testing  the  case,  then,  in  the  light  of  both 
reason  and  authoritv,  we  are  of  the  opinion 
that  the  statute  under  consideration  was  in- 
tended to  and  does  apply  to  the  lake  or  pond 
in  question,  and,  as  so  applied,  it  is  con- 
stitutional and  val  id.  In  reaching  a  contrary 
conclusion  ths  AppeWUe  Court  erred,  and  it$ 
judgment  tnll  thertfore  be  reversed,  and  the 
judgment  of  the  circuit  court  wiU  be  affirmed. 
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STATE  of  Indiana,  exrel.  Richard  H.  HART- 
FORD et  al,  Appis,, 

Riley  H.  CRAIG. 


(. 


.Ind. 


.) 


1«  The  removal  of  a  connctlman  ttowa 
the  ward  fi>r  which  he  wae  eleoted  to 
another  ^vard  of  the  same  city  will  not  of  it- 
self creatA  a  vaoaocy  in  his  office  where  the  only 
constitutional  provision  as  to  the  residence  of 
municipal  officers  provides  that  they  shall  reside 
**wlthin  their  respective  counties,  townahipe,  aod 
towns,**  while  the  statutes  provide  that  a  coun- 
cilman must  at  the  time  of  his  election  **be  a  res- 
ident of  the  ward  and  in  case  of  removal  there- 
from** the  common  council  shall  have  power  to 
declare  his  office  vacant  and  order  a  special  elec- 
tion to  fill  the  vacancy. 

S«  A  member  of  a  dty  coimeil  Is  not  an 
offloer  of  the  ward  from  which  he  is  chosen, 
but  of  the  entire  city. 

(May  24,  189B.) 

APPEAL  by  relators  from  a  judgment  of  the 
Circuit  Court  for  Jay  County  in  favor  of 

NoxB.— The  above  appears  to  be  a  pioneer  case 
«pon  tbe  point  involved. 
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defendant  in  a  proceeding  to  have  the  office  of 
councilman  of  the  City  o^PortlaDd,  which  had 
been  held  by  defendant,  declared  vacant  be- 
cause of  his  removal  from  the  ward  for  which 
he  was  elected.    Affirmed, 

The  facts  sufficiently  appear  in  the  opinion. 

Meeare.  R.  H.  Haetford  and  D.  H.  Tay- 
lor for  appellant. 

Mesers.  trank  H.  Snyder  and  Ctoor^e 
W.  Beryman  for  appellee. 

McBrlde.  Cfh,  J,,  delivered  the  opinion  of 
the  court: 

The  appellee  was  duly  elected  a  councilman 
for  the  third  ward  of  the  city  of  Portland.  He 
qualified  and  entered  upon  the  duties  of  the 
office.  He  was  at  that  time  a  resident  of  said 
wsrd  and  was  otherwise  qualified.  Afterward 
he  removed  from  the  third  to  the  second  ward, 
where  he  resided  when  this  suit  was  com- 
menced, which  was  a  proceeding  against  him 
in  tbe  nature  of  quo  warranto.  8ince  his  re- 
moval he  has  stUI  assumed  to  be  councilman 
for  the  third  ward  and  has  been  acting  in  that 
capacitv.  The  onlv  question  we  are  required 
to  decide  is,  Did  hd  removal  from  the  third 
ward  vacate  the  office  ?  The  court  below  held 
that  it  did  not.  The  precise  question  hna 
never  heretofore  been  before  this  court.    In* 
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•deed,  DO  antliorlty  is  dted  and  counsel  fyre- 

«ents  the  question  as  one  of  first  impression. 

The  law  proyidins:  for  the  incorporation  of 
cities  reauires  that  the  dtj  shall  be  divided 
into  waras,  and  that  two  councilmen  shall  be 
elected  from  each  ward,  by  the  legal  voters  of 
their  respectiye  wards.  Key.  Stat.  1881,  § 
8048. 

The  section  referred  to  contains  the  follow- 
ing provision:  "No  person  shall  hold  the 
office  of  councilman  unless,  at  the  time  of  his 
election  he  is  a  resident  of  the  ward  from 
which  he  is  elected,  and  in  case  of  the  removal 

'Of  any  councilman  from  the  ward  from  which 
he  was  elected,  the  common  council  shall  have 
power  to  declare  his  office  vacant  and  order  a 

-special  election  to  fill  the  vacancy." 

It  is  conceded  that  the  dty  council  has  never 

iAken  any  action  in  the  matter.  The  only  con- 
stitutional restriction  upon  the  residence  of 

officers  of  munidpal  corporations  is  found  in 
aection  6,  article  6,  of  the  Constitution,  which 
provides  that  "all  county,  township,  and  town 
officers  shall  reside  within  their   respective 

-counties,  townships,  and  towns."  The  word 
"town"  is  generic,  and  inclades  dties.  Flinn 
T.  8taU,  24  Ind.  286. 

It  is,  however,  competent  for  the  Legislature 

^  impose  additional  conditions  and  restric- 
tions not  in  conflict  with  any  express  provision 

•of  the  Constitution.    It  may,  without  doubt, 

-as  is  done  in  the  statute  now  under  considera- 
tion, prescribe  that  only  those  shall  be  eligible 
for  election  as  coundlmen  who  are  at  the  time 
residents  of  the  ward  for  which  thev   are 

selected.  We  think  it  equally  clear  that  it  may 
provide  that  removal  from  that  ward  will  of 
itself  operate  as  a  vacation  of  the  office.    We 

•do  not  think,  however,  that  it  has  done  so.  In 


our  opinion,  it  has  not  only  committed  to  the 
dty  council  the  power  to  declare  a  vacancy  in 
such  a  case,  but  it  has  also  left  the  exer- 
cise of  that  power  to  the  discretion  of  the 
council.  Until  that  body  has  acted,  the  mere 
fact  of  removal  to  another  ward  will  not  of  it- 
self have  the  effect  to  create  a  vacancy. 

The  law  providing  for  the  organization  and 
election  of  boards  of  county  commissioners 
provides  for  the  division  of  counties  into  dis- 
tricts, and  that  a  commissioner  shall  be  elected 
from  each  district,  who  shall  reside  in  the  dis- 
trict.   Rev.  8Ut.  1881,  S  5732. 

In  the  case  of  Smith  v.  State,  24  Ind.  101, 
it  was  held  that  the  statute  did  not  require  that 
a  commissioner  should  continue  to  reside  in 
the  district  for  which  he  was  elected.  It  is 
true,  the  statutes  are  unlike  in  this,  that  boards 
of  county  commissioners  sre  elected  by  the 
vote  of  the  entire  county  and  not  by  the  vote 
of  the  district  which  they  represent,  while 
members  of  a  dty  council  are  elected  by  the 
votes  alone  of  the  voters  of  their  respective 
wards.  But  when  they  are  once  elected  snd 
enter  upon  the  discharge  of  their  official  du* 
ties,  these  duties  are  such  as  affect  alike  all 
portions  of  the  city  and  are  in  no  sense  local. 
As  is  said  of  the  county  commissioner  in  Smtth 
V.  State,  supra,  when  he  assumes  the  duties  of 
his  office,  *'at  that  time  he  takes  an  oath  of 
office  and  assumes  duties  and  a  jurisdiction  co- 
extensive with  the  limits  of  the  county." 

So  the  member  of  the  city  council,  when  he 
takes  his  oath  of  office,  assumes  duties  and  a 
jurisdiction  coextensive  with  the  limits  of  the 
ciUr.  He  is  not  an  officer  of  the  ward,  but  an 
officer  of  the  entire  city. 

Judgment  affirmed. 


UTAH  SUPREME  COURT, 


El  wood  N.  JENKINS,  Appt., 
Jedediah  BALLANTYNE.  lieepl 


(. 


.Utah. 


.) 


'1*  A  da^  in  ^'property^  within  the  meaning 
of  the  oonstitutioDal  provialoD  against  taking 
property  without  due  prooesB  of  law. 

^.  An  ordinance  making  a  dag  liable 
1  to  be  killed  hy  any  person  unlem 
regfistered  and  collared  as  provided  by  the 
ordinanoe  is  not  in  violation  of  the  oonstltu- 
tlonai  provision  against  depriving  a  person  of 
property  without  due  process  of  law,  but  is  a 
valid  police  regulation* 

(August  4, 1808.) 

APPEAL  by  plaintiff  from  a  Judgment  of 
the  District  Court  for  Weber  County  in 
favor  of  defendant  in  an  action  brought  to  re- 
-^cover  damages  for  the  alleged  wrongful  killing 
by  defendant  of  plaintiff's  dog.    Affirmed, 
The  facts  sufficiently  appear  in  the  opinion. 
Mr.  L.  R.  Rhodest  for  appellant: 

NOTB.— As  to  the  right  to  kiU  dogs,  see  Hubbard 
T.  Preston  (MiohJ  15  L.  B.  A.  240,  and  note. 

^6  L.  R.  A. 


In  the  Americsn  courts  dogs  have  generally 
been  held  a  species  of  property  and  an  action 
for  injury  may  be  maintained  by  their  owners. 

Woolfv,  Chalker,  81  Conn.  121;  Dunlapy, 
Snyder,  17  Barb.  561;  Harrington  v.  JUiles.  11 
Ean.  480,  15  Am.  Rep.  855. 

The  following  courts  have  held  that  dogs 
are  subject  to  larceny  and  are  property: 

Dodeon  v.  Mock,  20  N.  0.  146,  82  Am.  Dec 
577;  State  v.  Broten,  9  Baxt.  58.  40  Am.  Bep. 
81,  note;  Harrington  v.  Mike,  eupra;  MuUaly 
V.  People,  86  N.  Y.  865. 

This  ordinance  provided  a  penalty  to  be  in- 
flicted upon  the  person  who  neglected  to  pay 
license  for  his  do^.  That  was  the  proper  pun- 
ishment; not  the  killing  of  the  dog  by  a  private 
person. 

See  Heierodt  v.  Hackett,  84  Mich.  288,  22 
Am.  Rep.  529. 

Messrs.  Kimball  A  Allison,  for  respond* 
ent: 

It  was  admitted  by  the  plaintiff  upon  the 
witness  stand  that  he  had  not  complied  with 
the  provisioos  of  sections  1  and  4  of  the  Or- 
dinance. The  Ordinance  was  valid,  and  its 
admission  in  evidence  was  not  error. 

State  V.  McBuffie,  84  N.  H.  528.  69  Am. 
Dec.  516;  Blair  y.  Forehand,  100  Mass.  186,  1 
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Am.  Rop.  94.  97  Am.  Dec.  82;  Mbretoood  t. 
Wafrefieldy  183  Mass.  240;  Heisrodt  v.  Hackett, 
84  Mich.  283,  22  Am.  Rep.  529;  Carpenter  v, 
J.ippitt,  77  Mo.  242;  Marshall  y.  Blaeksltire, 
44  Iowa,  475. 

Zane»  Oh,  J„  delivered  the  opinion  of  the 
court: 

This  action  was  instituted  to  recover  the 
value  of  an  Australian  kangaroo  bound,  killed 
by  the  defendant  while  at  large  on  his  premises 
in  Ogden  citv.  The  evidence  on  the  trial  tend- 
ed to  establish  that  the  hound  was  worth  $800, 
the  value  alleged  in  the  complaint.  The  de- 
fendant claims  that  the  facts  proven  aad  the 
ordiDRDce  in  evidence  authorized  the  killiog. 
The  ordinance  is  as  follows:  "Sec.  8.  It  shall 
be  the  duly  of  the  recorder  to  register  any  dog 
on  application  of  the  owner  or  keeper,  ana 
issue  a  certi^cate  of  registration,  under  the 
corporate  seal,  on  payment  by  such  owner  or 
keeper  to  said  recorder,  for  the  use  and  benefit 
of  the  city,  the  sum  of  three  dollars.  Such 
certificate  shall  be  numbered  in  the  order  of 
issue,  and  shall  be  in  force  for  one  year  only 
from  and  after  the  date  of  the  same;  but  may 
be  renewed  annually,  on  the  payment  of  the 
sum  of  three  dollars,  as  aforesaid.  Sec.  4.  All 
dogs  so  registered  shall  wear  a  suitable  collar, 
with  the  name  or  initials  of  the  owner  or  keeper, 
and  the  number  corresponding  with  that  of 
the  certificate  of  registry  inscribed  thereon; 
and  all  dogs  found  running  at  large  within  the 
limite  of  the  city,  not  so  registered  and  collared, 
shall  be  liable  to  be  killed  t^  any  person." 
The  provision  of  the  charter  oi  O^den  city  au- 
thorizing the  ordinance  is  as  follows:  *'The 
city  council  shall  have  power  to  license,  tax. 
regulate,  or  prohibit  the  keeping  of  dogs,  and 
to  authorize  the  destruction  of  the  same  when 
at  large  contrary  to  ordinance." 

The  question  is  presented.  Had  the  Legisla- 
ture the  power  to  authorize  the  city  to  provide 
by  ordinance  for  the  registration  and  collaring 
Of  dogs  within  its  limits,  and  to  authorize  their 
destruction  when  at  large  contrary  to  such  pro- 
visions? Though  the  common  law  recognized 
dogs  as  property,  it  extended  to  them  less  legal 
regard  and  protection  than  to  more  harmless 
and  useful  domestic  animals.  They  were  not 
the  subject  of  larceny  at  the  common  law. 
Later  cases,  however,  in  the  United  States  hold 
that  such  property  is  also  the  subject  of  lar- 
ceny. The  Fifth  Amendment  to  the  Consti- 
tution of  the  United  States  declares  that  **no 
person  shall  ...  be  deprived  of  life,  libn 
ertv,  or  property  without  due  process  of  law;" 
and  dogs  being  property,  as  we  have  seen,  their 
owners  cannot  be  deprived  of  them  without 
due  process  of  law.  The  question  is.  Was  the 
killing  of  plaintiff's  dog  by  the  defendant,  in 
view  of  the  facts  in  evidence,  under  the  ordi- 
nance ''due  process  of  law?" 

The  term  "law,"  as  used  in  this  Constitu- 
tional provision,  embraces  all  legal  and  equit- 
able rule<9  defining  human  rights  and  duties, 
and  providing  for  their  enforcement;  not  only 
as  between  man  and  man,  but  also  between 
the  state  and  its  citizens.  The  term  "due  pro- 
cess of  law"  includes  all  the  steps  essential 
to  deprive  a  person  of  life,  liberty,  or  property; 
it  includes  all  the  forms  and  acts  essential  to 
its  application  and  to  give  effect  to  it.    The 

16  L.  H.  A. 


means  that  may  be  employed  to  accomplish^ 
the  purpose  of  the  law  is  the  process;  in  other 
words,  "process"  Is  the  mode  by  which  the- 
purpose  of  the  law  may  be  effected.  And  this- 
mode  as  to  similar  subjects,  under  similar  cir- 
cumstances, must  be  the  same  to  all  persons. 
This  is  "due  process  of  law."  Judicial  action- 
is  usually  required  to  determine  property  lighta* 
against  its  owner,  but  in  some  cases  adminis- 
trative or  executive  action  is  sufl3cient.  The- 
emergency  may  be  such  as  not  to  admit  of  the- 
delay  essential  to  judicial  inquiry  and  consid- 
eration, or  the  subject  of  such  action  or  process- 
may  be  of  such  a  nature,  or  the  conditions  and 
circumstances  in  which  the  act  must  be  per- 
formed to  effect  the  protection  and  give  effect 
to  the  law  may  be  sucb,  as  to  render  judicial 
inquiry  and  consideration  impracticable.  If 
a  manis  assailed  under  circumstances  inducing 
in  him  a  reasonable  belief  that  it  is  necessary 
for  him  to  take  his  assailant's  life  to  save  his- 
own  or  to  prevent  great  bodily  injury,  he  may 
lawfully  do  so.  The  destruction  of  houses  is- 
lawf  ul  to  prevent  the  spread  of  a  conflagration. 
The  killing  of  a  horse  or  other  valuable  animal,, 
if  necessary  to  prevent  serious  injury  from  hl» 
attacks,  is  lawful.  In  such  emergencies,  and 
under  such  circumstances,  the  deprivation  of 
life  or  liberty  or  the  destruction  of  property  i» 
lawful,  and  not  without  due  process  of  law. 
The  purpose  of  municipal  laws  is  the  protec* 
tion  of  Ufe,  liberty,  and  property;  and,  in  order 
that  they  may  afford  such  protection,  they 
should  be  adapted  to  all  situations  and  emer- 
gencies. The  police  power  of  the  state  has 
been  used  to  regulate  and  control  property  in 
dogs  to  a  greater  extent  than  property  in 'any 
other  class  of  domestic  animals.  It  is  a  pecu- 
liar kind  of  property.  Such  animals  increase 
rapidly;  they  are  usually  of  little  expense  to 
their  owners  when  allowed  to  run  at  large; 
and  in  a  domestic  state  they  retain  to  a  con- 
siderable degree  their  wild,  mischievous,  and 
ferocious  natures.  Their  trespasses  and  invas- 
ions of  rights  not  belonging  to  their  master* 
are  often  such  as  are  impossible  to  prevent,  and 
when  the  mischief  is  done  sometimes  it  is  im- 
possible to  identify  the  dog  or  his  owner,  and 
when  found  the  latter  is  sometimes  as  irrespon- 
sible as  the  former;  in  fact,  judicial  procesS' 
and  inquiry  is  altogether  inadequate  to  redress^ 
such  wrongs.  Hence  such  laws  and  ordinances- 
as  those  in  question  are  adopted,  requiring  the 
owners  of  dogs  to  register  and  collar  them. 
By  such  means  the  owner  is  ascertained  and 
made  responsible,  and  all  dogs  not  deemed 
worth  the  trouble  and  expense  of  registration 
are  outlawed  when  at  large,  and  liable  to  be- 
killed.  Such  was  the  law  regulating  the  ri^ht 
of  property  in  dogs  at  the  time  the  constitu- 
tional provision  m  question  was  adopted. 
That  provision  was  not  intended  to  abrogate- 
or  add  to  the  laws  then  in  force.  The  purpose- 
of  its  authors  was  to  secure  each  and  all  im- 
partially the  benefits  of  such  rules  and  regula- 
tions as  had  been  established  for  the  protection 
of  life,  liberty,  and  property,  and  such  as^ 
experience  and  reason  might  suizrgest  to  the 
law  making  department  of  the  state  and  be  en- 
acted in  the  future.  In  Weimer  v.  Bttnbury, 
80  Mich.  201,  the  court  said:  "  We  are  there- 
fore of  necessity  driven  to  an  examination  of 
the  previous  condition  of  things,  if  we  would^ 
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State,  ex  rei.  Olson,  ▼.  Brown. 
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fftideretftnd  the  mf^ftnlng  of  'due  procem  of 
]ftw,'  as  the  Constitutioa  emplnvs  the  term. 
Kotbing  previously  in  use  regarJed  as  Deces- 
aary  !n  governmetit  and  sanctioned  hv  uaaire 
can  be  looked  upon  as  coDdemned  by  if.  Ad- 
mioistraiive  process  of  the  customary  sort  is  as 
much  due  process  of  law  as  judicial  process. 
We  should  meet  a  great  mauy  unexpected  and 
very  senous  embarrassments  in  government  if 
this  were  otherwise.  The  words,  it  has  very 
iustly  been  said,  'were  intended  to  secure  the 
Individual  from  the  arbitrary  exercise  of  the 
powers  of  government,  unrestrained  by  the 
established  principles  of  private  rights  and 
distributive  justice.'  Per  Johnson, «/.,  in  Bank 
of  Columbia  v.  Okely,  17  U.  S.  4  Wheat.  885.  4 
L.  ed.  559." 

The  enactment  of  the  provision  of  the  char- 
ter above  quoted  by  the  Legislature  was  an 
exercise  of  the  police  power  of  the  territory, 


and  the  ordinance  in  qufstion  was  authorized 
by  that  proviMon.  "iiy  this  general  police 
power  of  the  fetate,  persons  and  property  are 
subject  to  all  kinds  of  restraints  and  burdens,, 
in  order  to  secure  the  jreneral  comfort,  health., 
and  prosperity  of  the  state."  Tiedcman,  PoL 
Powers,  p.  2.  §  1;  Id.  p.  507,  §  141;  Morev>ood 
V.  Wakefield,  183  Mass.  240;  Blair  v.  Forefiand^ 
100  Mass  186.  1  Am.  Rep.  H  97  Am.  Dec, 
82;  State  v.  MeDuffie,  84  N.  H.  523,  69  Am. 
Dec.  516.  The  court  is  of  the  opinion  that  tho 
ordinance  relied  upon  is  valid,  and  that  it  jus- 
tified the  defendant  in  killing  plaintiff's  doji^ 
while  running  at  large  without  being  registered 
according  to  its  provisions.  Other  errors  ar^ 
allesred  on  the  record,  but  we  do  not  think, 
them  well  assigned. 

Tliejvdgment  of  the  court  below  w  affirmed, 
Anderaon  uud  Blackbarii»  JJ,,  concur. 


MINl^ESOTA  SUPREME  COURT. 


8TATE  of  Minnesota,  ex  rel.  Carrie  OLSON, 

Appt., 

V. 

J.    W.    BROWN,    Supt.  of   State   Reform 

School.  Hcspt. 

I Minn } 

*1.  The  statutes  (C^n.  Stat.  1878» 
chap.  86*  6  44*  etc.)*  and  the  various 
Acts  amendatory  thereto^  vrhieh  con- 

*Head  notes  by  Collins,  J. 


for  upon  Justices  of  the  peace  power 
to  commit  <*i<V^wtffi  in  cooaequence  of  in- 
corriidbly  vlcioiu  oooduot,  to  the  care  and 
guardianship  of  the  tward  of  managers  of  tho 
state  reform  school  for  terms  exceeding  a  pe- 
riod of  three  months,  are  not  repugnant  to 
section  7  of  article  6  of  the  Ck>o8tttutlon,  re- 
lating to  the  Jurisdiction  of  probate  courts,  or 
to  section  8  of  the  same  article,  relating  to  the 
lurisdictioQ  of  Jiiatloes  of  the  peace. 
8.  The  mode  of  procedure  pointed  out 
in  this  legfislation  is  not  in  violation  of  that 


KoTB.— Commitment  of  minors  to  reformalories  with' 
out  conviction  of  crime* 

A  statute  authorizing  a  magistrate  to  commit  to 
the  reform  school  any  minor  *^  who  he  has  reason 
to  believe  is  a  vagrant,  or  is  destitute  of  proper 
parental  care,  or  is  growing  up  in  mendicancy, 
ignorance,  idleness,  or  vice/*  is  unconstitutional 
because  such  commitment  Is  not  by  '*due  process 
of  law."  People  v.  Turner,  56  m.  281,  8  Am.  Uep. 
645. 

This  was  a  hat>eaB  corpus  proceeding  by  a  father 
to  liberate  his  minor  son.  who  had  been  commit- 
ted under  this  statute.  Thornton,  J.,  said,  p.  2S7 : 
**Even  criminals  cannot  be  convicted  and  impris- 
oned without  due  process  of  law,— without  a  regu- 
lar trial,  according  to  the  course  of  the  common 
law.  Why. should  minors  be  imprisoned  for  mis- 
fortune? Destitution  of  proper  parental  care, 
ignorance,  idleness,  and  vice,  are  misfortunes, 
not  crimes.  Tn  all  criminal  prosecutions  against 
minors  for  grave  and  heinous  offenses,  they  have 
the  right  to  demand  the  nature  and  cause  of  the 
accusation,  and  a  speedy  public  trial  by  an  impar- 
tial Jury.  All  this  must  precede  the  final  commit- 
ment to  prison.  Why  should  children,  only  guilty 
of  misfortune,  be  deprived  of  liberty. without  'due 
process  of  law  ?  *  It  cannot  be  said  that  in  this  case 
there  Is  no  Imprisonment.  This  boy  is  deprived  of 
a  father^  care,  bereft  of  home  influences,  has  no 
freedom  of  action,  is  committed  for  an  uncertain 
time,  is  branded  as  a  prisoner,  made  subject  to  the 
will  of  others,  and  thus  feels  that  he  is  a  slave. 
Nothing  could  more  contribute  to  paralyze  the 
youthful  energies,  crush  all  noble  aspirations,  and 
unfit  him  for  the  duties  of  manhood." 

Another  statute  authorizing  the  commitment  of 
minor  girls  for  similar  reasons,  which  provided  for 
the  ascertainment  of  the  facts  by  a  Jury,  upon 


notice  to  parents,  was  upheld  in  Re  Ferrier,  103  111. 
807,  a  distinction  being  taken  on  the  lees  summary 
procedure  and  the  more  liberal  character  of  the 
confinement  prescribed. 

Of  this  latter  Act  it  is  said  in  McLean  County  v. 
Humphreys,  lOi  IlL  878,  888:  ^We  perceive  no 
force  in  the  objection  that  the  Act  in  question  is 
an  Infringement  upon  the  personal  liberty  of  the 
citizen  as  guaranteed  by  the  Constitution.  The 
restraints  which  the  Act  imposes  are  only  such 
as  are  essential  to  the  comfort  and  well-being  of 
the  unfortunate  class  of  persons  who  are  brought 
within  its  provisions.** 

In  Mason  v.  Bamett  (Wash.)  Jan.  21,  1882,  it  19 
said  that  homeless  and  incorrigible  minors  com- 
mitted to  the  state  reform  school  '*  are  not  subject 
to  the  penal  laws  of  the  state,  have  no  right  to  tria? 
by  Jury,  .  .  .  and  do  not  come  within  pardonlnvr 
power,  any  more  than  persons  committed  to  the 
insane  asylums.  They  are  wards  of  the  state,  which 
stands  to  them  in  loco  parentit,  and  whose  courts 
are  its  agents  to  make  commitments,  after  whldi 
the  trustees  take  full  charge  and  control  of  them.** 

The  summary  commitment  by  virtue  of  a  statute 
of  an  incorrigrible  minor  to  a  house  of  refuge  is  not 
imprisonment  without  **due  process  of  law."  Ejt 
parte  Grouse,  4  Whart.  0. 

The  court  said:  **The  House  of  Refuge  Is  not  a 
prison,  but  a  school.  Where  reformation,  and  not 
punishment,  is  the  end,  it  may  indeed  be  used  as  a 
prison  for  juvenile  convicts  who  else  would  be 
committed  to  a  common  gaol ;  and,  in  respect  to 
these,  the  constitutionality  of  the  Act  which  incor- 
porated it  stands  clear  of  controversy.  It  is  only 
in  respect  of  the  application  of  its  discipline  to  sub- 
jects admitted  on  the  order  of  a  court,  a  ma^rls- 
'rate,  or  the  managers  of  the  alms-house,  that  a 
doubt  Is  entertained.** 


See  also  20  L.  R.  A.  366;  23  L.  R.  A.  130,  603. 
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porUon  of  Che  fundamental  law  of  the  state 
wbioh  pTovldffl  that  the  right  of  trial  by  Jury 
flhaU  remain  inviolate. 
3.  Other  questioiiB«  raised  on  habeas  corpus 
proceedings,  as  to  the  regularity  of  certain  pro- 
ceedings which  resulted  In  the  commitment  of 
an  infant  to  the  oare  and  guardianship  of  said 
board  of  managers,  considered  and  disposed  of. 

(July  1, 188a.) 

A  PPEAL  by  relator  from  an  order  of  the 
UL  District  Uourt  for  Qoodbue  County  dis- 
tnissing  ber  proceeding  in  habeas  corpus  to 
procure  the  release  of  her  son  from  the  cus- 
tody of  defendant.    Affirmed. 

"f  he  facts  are  stated  in  the  opinion. 

Me9ir$.  Sawyer»  Abbott  &  Sawyer»  for 
appellant: 

The  jurisdiction  of  justices  of  tbe  peace  is 
defined  and  limited  by  the  Constitution. 

Minn.  Const,  art.  6,  §  8. 

It  is  not  an  industrial  school,  a  benevolent 
institution  to  which  the  convict  is  committed 
under  the  Act. 


See  Wis.  Stat.  Providing  Industrial  Schools, 
g  3208;  Kelly  Stat.  Minn.  Act  Providing  Homo 
for  Dependent  &  Neglected  ChUdren,  |§  3234^ 
8251. 

Inmates  of  state  reform  school  are  transfer* 
able  to  reformatory  at  wiU  of  managers. 

Kelly  Stat.  (^  8214. 

Tbe  same  convict  is  transferable  from  r^ 
f  ormatory  to  state  prison  at  the  will  of  man- 
agers of  reformatory. 

Jbid. 

Confinement  in  a  reform  school  as  above 
constituted  is  a  disgrace  not  a  misfortune,  im- 
prisonment and  not  adoption  by  tbe  state.  If 
a  justice  of  the  peace  has  the  constitutional 
power  to  commit  to  a  reform  school  for  a  pe- 
riod of  more  than  three  months,  there  is  no 
logical  reason  why  he  cannot  be  granted  the 
power  to  commit  to  the  state  reformatory  for 
a  series  of  years. 

A  justice  of  the  peace  has  no  jurisdiction 
over  matters  of  guardianship. 

Minn.  Const,  art.  6,  g  7. 


And  again:  **As  to  abridgment  of  indefeasible 
rights  by  confinement  of  the  person,  it  is  no  more 
than  what  is  borne,  to  a  greater  or  less  extent  in 
every  school ;  and  we  know  of  no  natural  right  to 
exemption  from  restraints  which  conduce  to  an 
infantas  welfare.** 

Tbe  decision  in  Both  ▼.  House  of  Refuge,  81  Md. 
829,  is  based  entirely  upon  and  follows  Ex  parte 
Orouse,  4  Whart.  0. 

In  Jarrard  v.  State,  116  Ind.  08,  it  is  said:  ''Wo 
tbiok  it  settled  in  accordance  with  principle  that 
the  Legislature  has  power  to  provide  for  the  refor- 
mation of  boys  who  are  entering  upon  a  career  of 
wickedness,  by  prescribing  measures  for  commit- 
ting them  to  a  reformatory  institution.** 

The  Indiana  Constitution  expressly  empowers  the 
Legislature  to  establish  *' houses  of  refuge  for  the 
correction  and  reformation  of  Juvenile  offenders,** 
and  warrants  an  Act  for  the  commitment  of  boys 
thereto  which  provides  a  method  for  ascertaining 
%)y  a  Judicial  investigation,  in  a  court  of  general 
fluperior  Jurisdiction,  whether  there  is  cause  for 
taking  bad  boys  from  the  control  of  parents  and 
placing  them  in  charge  of  such  reformatories. 
Jarrard  v.  State,  supra. 

The  Ohio  btatute  authorizes  a  grand  Jury  to 
whom  any  accusation  is  made  against  a  minor 
4inder  sixteen  years  to  return  to  the  court  that 
«uoh  minor  is  a  proper  subject  for  commitment  to 
tbe  house  of  refuge,  and  provides  that  the  court 
«hall  thereupon  order  such  commitment.  It  is 
held  that  such  commitment  does  not  infringe  upon 
the  constitutional  right  of  trial  by  Jury,  or  the 
rights  of  an  accused  in  criminal  prosecutions. 
iPreseott  v.  State,  10  Ohio  St.  184.  But  see  State  v. 
Elay^  1  New  Eng.  Rep.  66, 63  N.  H.  406. 

The  provision  for  the  commitment  of  homeless 
children  is  valid  although  no  notice  is  required  to 
be  giiren  to  parents,  but  the  necessity  of  detention 
can  be  inquired  into  at  any  time  on  habeas  cor- 
pus.   House  of  Refuge  of  Cincinnati  v.  Ryan,  87 

Ohio  St.  tier. 

In  this  case  it  is  said :  ^  The  commitment  is  not 
•designed  as  a  punishment  for  crime,  but  to  place 
<ie6titute,  neglected  and  homeless  children,  and 
those  who  are  in  danger  of  growing  up  as  idle  and 
A'icious  members  of  society,  under  the  guardian- 
•ship  of  the  public  authorities,  for  their  proper  care. 
«nd  to  prevent  crime  and  pauperism.  As  to  such 
iafants,  it  is  a  home  and  a  school,  not  a  prison.** 

In  fambam  v.  Pierce,  2  New  Eng.  Rep.  225, 141 
Mass.  203, 55  Am.  Rep.  452,  a  statute  authorizing  the 
«iimmary  commitment  of  minors  who  are  made  to 
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appear  to  any  magistrate  to  be  without  salutary 
control  is  held  to  be  not  in  conflict  with  the  Decla- 
ration of  Rights,  but  that  such  commitment  Is 
subject  to  be  terminated  by  a  showing  by  the 
parent  that  cause  for  it  does  not  exist. 

An  amendment  since  the  last  decision  made  pro- 
vision for  notice  to  the  parent,  but  under  this  it  is 
held  that  the  parent  is  not  concluded  from  show- 
ing that  cause  for  further  detention  does  not  exist. 
Be  KeUey,  152  Mass.  482. 

The  California  statute  provides  for  the  ascertain- 
ment by  the  court  prior  to  oon\iotlon,  with  tbe 
consent  of  a  youthful  offender,  of  the  fact  whether 
he  is  a  suitable  person  to  be  committed  to  the  state 
reform  sohooL  Ex  parte  LiddeU  (OsL)  March  10, 
1802* 

The  court  says  that  the  power  of  the  state  is 
dear**  to  arrest  the  downward  tendency  of  those 
who  have  offended  against  its  laws  and  manifested 
a  disposition  to  follow  a  criminal  career,  by  placing 
them  in  an  institution  where  they  will  receive  the 
care,  education  and  disci plioe  necessary  to  pre- 
pare them  for  honorable  citizenship.** 

A  minor  sentenced  in  the  alternative  to  the  state 
reform  school  during  his  minority,  or  to  imprison- 
ment in  the  workhouse  for  six  months,  and  who, 
because  of  his  incorrigibility,  has  been  removed  to 
the  workhouse  from  the  reform  school  in  pursu- 
ance of  R.  L  Pub.  Stat.,  chap.  254,  6  0,  authorizing 
the  state  board  of  charities  and  corrections  to  make 
such  removal  for  the  term  of  his  sentence  to  tbe 
school,  or  until  he  may  be  returned  thereto  with- 
out detriment,  and  not  under  section  8,  providing 
for  removal  in  pursuance  of  the  alternative  sen- 
tence, is  not  entitled  to  discharge  after  six  months* 
confinement  in  the  workhouse.    Re  Bonn,  17  B.  I* 

A  statute  authorizing  a  Justioe  of  the  peace  to 
conmiit  to  the  industrial  school  minors  under  the 
age  of  seventeen,  who  are  charged  with  certain 
felonies,  for  a  term  not  less  than  a  year  nor  extend- 
ing beyond  their  majority,  instead  of  requiring  such 
minor  to  recognize  for  his  appearance  at  the  su- 
preme court,  conflicts  with  the  BUI  of  Rights,  pro* 
hibitlng  the  deprivation  of  a  citizen*s  Uberty  **  but 
by  the  Judgment  of  his  peers  or  the  law  of  the 
land.**  State  v.  Ray.  1  New  Eng.  Rep.  06, 68  N.  H. 
406. 

This  case  expressly  repudiates  Presoott  v.  State, 
10  Ohio  St.  184,  eupra,  which  arrived  at  a  differ- 
ent conclusion  as  to  a  similar  enactment. 

J.G.  G.  » 


1893. 
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Said  Act  contemplatet  that  the  parent  should 
lie  made  a  parly  to  the  proceedings. 

Milieaukee  industrial  School  v.  Milwaukee 
County  SupTM.  40  Wis.  880,  22  Am.  Bep.  702; 
People  y.  Ihirmr,  55  ill.  280»  8  Am.  Bep.  645. 

The  very  object  of  the  statute  is  to  foreclose 
such  parent  or  guardian  of  future  daim  upon 
the  infant  bv  making  him  a  party  to  the  ac- 
tion, otherwise  the  act  is  clearly  unconstitu- 
tional and  Toid  on  the  ground  that  the  Act 
provides  for  no  proceedings  on  the  part  of  the 
parent  for  the  recovery  of  the  infant^  in  case  of 
the  removal  of  the  disability. 

JHd. 

Appellant  was  deprived  of  his  constitutional 
right  of  a  jury  trial 

Jfinn.  Const,  art.  1,  §4. 

Where  the  Constitution  itself  prescribes  the 
manner  in  which  a  jury  may  be  waived  no 
other  form  of  waiver  can  be  had. 

Ward  V.  People,  80  Mich.  116;  State  v.  Lock- 
ioood,  48  Wis.  408;  Re  Staff,  68  Wis.  285;  IHl- 
Ungham  v.  /^U,  5  Ohio  St.  280. 

Afeeere.  Moses  E.  Clapp  and  H«  W* 
Childs*  for  respondent: 

The  proceeding  is  purely  statutory,  and  the 
commitment  is  not  punishment. 

Preecott  v.  StaU,  19  Ohio  St.  184;  Houee  of 
Btfuge  of  Cincinnati  y.  Ej/an,  87  Ohio  St. 
197;  Farnham  v.  Pierce,  2  New  Eng.Bep.  225, 
141  Mass.  208,  55  Am.  Rep.  452. 

Such  legislation  is  savagely  assailed  by  Jve- 
tiee  Thornton  in  People  y.  Turner,  55  HI.  281, 
8  Am.  Rep.  645. 

But  such  views  are  said  to  be  '*  unsound  " 
in  a  note  in  7  Crim.  L.  Mag.  85. 

And  they  are  not  adhered  to  by  the  same  court 
in  Be  Ferrier,  108  HI.  867:  McLean  County  v. 
Humphreye,  104  111.  878.  See  also  Mankato  v. 
Arnold,  86  Minn.  62. 

The  proceeding  being  purely  statutory,  it 
was  unnecessary  to  maie  the  parent  or  other 
I)erson  in  behau  of  the  relator  a  party  defend- 
ant. 

Fitegerald  v.  Com.  5  Allen,  500;  Milwaukee 
IndvetriaZ  School  v.  Milwaukee  County  Supre. 
40  Wis.  889,  22  Am.  Rep.  702. 

For  the  same  reason  relator  was  not  entitled 
to  a  jury  trial. 

lie  Ferrier,  eupra. 

Collins*  J,,  delivered  the  opinion  of  the 
court: 

Appeal  from  an  order  dismissing  a  habeas 
corpus  proceeding  wherein  the  writ  was  di- 
rected to  the  superintendent  of  tbe  state  re- 
form school,  commanding  that  he  produce  one 
Oscar  E.  Olson,  a  minor  son  of  the  relator,  said 
to  be  unlawfully  restrained  at  said  school. 
Toung  Olson  and  one  Conolly  were  brought 
before  the  municipal  court  of  the  city  of  Wa- 
seca on  the  charge  of  incorrigibly  vidous  con- 
duct, and  were  committed  to  the  guardianship 
of  tbe  board  of  managers  of  the  reform  school 
at  the  same  time  ana  on  the  same  testimony. 
The  proceedings  had  in  the  municipal  court 
and  as  they  were  certified  to  the  district  judge, 
in  so  far  as  we  were  then  advised,  fully  appear 
in  a  statement  found  in  Stater,  Brown  (Minn.) 
50  N.  W.  Rep.  920.  But  the  technical  points 
upon  which  tbe  latter  case  was  decided  and  the 
relator  released  from  tbe  reform  school  do  not 
now  arise;  for  the  record  in  this  case,  as  we 
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view  it,  affirmatively  shows  that  all  the  evi* 
dence  introduced  before  the  municipal  court 
was  reduced  to  writing,  and  transmitted  to  the 
judge  of  the  district  court,  who  approved  th» 
commitment.  The  additional  evidence  upooi 
this  hearing  in  the  district  court  was  compe- 
tent,  and  in  no  way  tended  to  impeach  the  rec- 
ord of  the  municipal  court.  There  is  nothing' 
in  the  point  that  the  municipal  judge  did  not 
reduce  to  writing  the  questions  propounded  to 
the  witness,  but  simply  took  the  testimonv  in 
a  narrative  form.  iNeither  is  there  anything: 
in  the  point  that  he  transmitted  a  tyx)ewrittea 
copy  01  the  evidence  to  the  district  judge,  in* 
stead  of  the  original.  In  proceeding  to  com^^ 
mit  infants  to  the  care  and  guardianship  of  the 
board  of  managers  of  tbe  reform  school,  the* 
right  of  tbe  municipal  court  in  question  is  de- 
rived through  the  statute  under  which  it  was 
organized,  conferring  upon  it  the  authority^ 
powers,  and  rights  of  a  justice  of  the  peace,, 
under  the  general  laws  of  the  state.  It  fol- 
lows  that,  if  a  justice  has  no  power  to  commit 
to  the  reform  school,  the  municipal  court  for 
the  city  of  Waseca  has  not,  and  the  claim  is 
made  by  the  relator  that  the  statute  by  which 
this  power  is  siven  to  justices  is  unconstitu- 
tional and  void.  We  are  therefore  obliged  to 
consider  the  relator's  contention  that  the  legis- 
lation of  this  state,  whereby  justices  are  au- 
thorized and  empowered  to  commit  infants  to 
the  care  and  guardianship  of  the  board  of 
managers  of  the  reform  school  in  consequence 
of  incorrigibly  vicious  conduct,  and  for  a. 
time  ezceedinff  three  months,  is  not  a  valid 
exercise  of  le^slative  power,  under  the  Con- 
stitution of  this  state.  Two  propositions  are 
laid  down  in  support  of  this  contention — Firet, 
that  the  authority  is  conferred  upon  a  justice 
of  the  peace  to  punish  a  criminal  by  imprison- 
ment for  a  period  exceeding  three  months,  con- 
trary to  section  8,  art.  6,  of  the  Constitution; 
and  eecond,  that  jurisdiction  in  the  matter  of 
"  persons  under  guardianship  "  has  been  con- 
ferred on  such  justices,  contrary  to  the  pro- 
visions of  section  7  of  the  same  article,  by 
which  jurisdiction  over  such  persons  is  granted 
unto  another  constitutional  tribunal,  the  pro- 
bate court. 

The  questions  raised  by  the  first  of  these 
propositions  have  often  been  discussed  by  the 
judicial  tribunals  of  this  country.  Lefi^latiou) 
which,  brushing  aside  and  disregarding  tbe 
views,  wishes,  or  supposed  rights  of  natural 
guardians,  has  had  for  its  object  the  future 
welfare  of  the  minor  children  of  incapable  and 
unworthy  parents,  or  the  care,  custody,  and 
proper  training  of  incorrigible  and  vicious 
youth  by  the  state,  has  occasionally  been  de- 
nounced with  great  vigor  by  the  courts.  A 
notable  example  of  this  species  of  denuncia* 
tion  may  be  found  in  the  opinion  in  People  v. 
Turner,  55  HI.  281,  8  Am.  Rep.  645,  written  by 
Mr,  Juetice  Thornton.  But  legislation  of  this 
character  has  been  adopted  in  nearly  all  of  the 
northern  states,  and  its  validity  has  often  been 
upheld.  We  do  not  propose  to  add  to  the  very 
many  pages  which,  in  the  Reports  and  text- 
books, have  been  devoted  to  tbe  support  of  the 
position,  now  taken  almost  universally  by  the 
courts,  that  a  i)erson  committed  to  the  care 
and  custody  of  a  board  in  charge  of  an  institu- 
tion of  the  character  of  the  Minnesota  state 
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form  Bcbool  is  not  "  puDished,"  nor  ia  be  "im- 
prifloned/'  in  the  ordinary  meaning  of  those 
words.  Hence  the  constitutional  provision 
which  regulates  and  limits  the  Jurisdiction  of 
justices  of  the  peace  in  criminal  matters  has  no 
application.  We  can  do  no  better  than  to  call 
attention  to  some  of  the  leading  authorities  on 
this  subject,  and  to  quote  from  the  case  first 
cited  the  dear  language  used  therein  by  the 
late  Chief  Justice  Rvan:  Milwaukee  Indus- 
trial School  V.  MUwmixee  County  Supn.  40  Wis. 
S28.  22  Am.  Rep.  702;  Famham  ▼.  Pierce,  141 
31  ass.  208,  2  New  Eng.  Rep.  225. 55  Am.  Rep. 
452;  Preecott  ▼.  State,  19  Ohio  St.  184;  House 
of  Refuge  of  Cincinnati  ▼.  Ryan,  87  Ohio  St. 
397:  Roth  t.  House  of  Rtfuge,  81  Md.  329;  Ex 
parte  Crouse,  4  Whart.  9:  Re  Ferrier,  108  III. 
4367;  McLean  County  v.  Humphreys,  104  111.  878; 
Tiedeman,  Pol.  Powers,  chap.  18. 

In  the  Wisconsin  case,  commencing  on  page 

Sd7,  Judge  ^an  thus  expressed  his  views: 

'*  And  in  the  urst  place,  we  canoot  understand 

that  the  detention  of  the  child  at  one  of  these 

schools  should  be  considered  as  imprisonment, 

any  more  than  its  detention  in  the  poorhouse, 

— any  more  than  the  detention  of  any  child 

At  any  boarding  school,  standing,  for  the  time, 

in   loco  parentis  to  the  child.    Parental  au* 

tbority  miplies  restraint,  not  imprisonment. 

And  every  school  must  necessarilv  exercise 

.-some  measure  of  parental  power  oi  restraint 

•over  children  committed  to  it    And  when  the 

.-state,  as  parens  patricB,  is   compelled,  by  the 

misfortune  of  a  child,  to  assume  for  it  parental 

•xluty,  and  to  charge  itself  with  its  nurture,  it  is 

•XM>mpeIled  also  to  assume  parental  authority 

-over  it.    Tbis  authority  must  necessarily  be 

•  delegated  to  those  to  whom  the  state  delegates 

>ibe  nurture  and  education  of  the  child.    The 

tataie  does  not,  indeed  we  might  say  could  not, 

intrude  tbis  assumption  of  authoritv  between 

parent  and  child  standing  in  no  neea  of  it.    It 

^assumes  it  only  upon  the  destitution  and  neces- 

.£ity  of  the  child,  arising  from  want  or  default 

lof  parents.     And,  in  exercising  a  wholesome 

parental  restraint  over  the  child,  it  can  be  prop- 

tffriy  said  to  imprison  the  child  no  more  than 

the  tenderest  parent  exercising  like  power  of 

restraint  over  children.    This  seems  too  plain 

to  need  authority;  but  the  cases  cited  for  the 

•respondent   and    others   amply   sustain   our 

Mew" 

We  pass  to  an  examination  of  the  claim 
-Ihat,  under  the  Constitution,  a  justice  has  no 
power  to  place  a  person  under  the  guardianship 
^f  tbis  board  of  managers,  because  jurisdiction 
has  been  conferred  solely  upon  the  probate 
courts  in  all  matters  of  guardianship.  When 
xom milting  an  infant  to  the  care  and  custody 
.of  the  boanl  of  managers  of  the  reform  school, 
the  magistrate  is  not  appointing  a  guardian  for 
bim,  nor  does  such  officer  or  the  board  of 
•managers  assume  any  control  over  his  estate,  if 
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be  has  one.  A  prooeedlDg  of  tbia  nature  would 
not  stand  in  the  way  of,  nor  would  it  be  pi^ 
vented  by,  the  appointment  of  a  statutory  or 
testamentary  guardian,  —  the  only  guardian 
cominff  within  the  purview  of  the  Constitu- 
tion. It  is  no  more  a  violation  of  the  funda- 
mental law  for  the  magistrate  to  commit  a 
child  to  the  guardianship  of  the  managers  of 
an  institution  of  this  kind  than  it  would  &  for  a 
competent  court  to  appoint  a  guardian  ad  litem 
for  him.  The  language  of  the  Constitution 
does  not  apply  where  the  state  acts  as  the  com- 
mon guardian  of  the  community,  exercising  its 
power  whenever  the  welfare  of  an  infant  de- 
mands it,  or  where  the  state  acts  in  the  legiti- 
mate exercise  of  its  police  power.  There- 
fore the  law-makers  were  not  prohibited  from 
conferring  jurisdiction  in  such  cases  upon  any 
of  the  judicial  officers  of  the  state. 

The  mode  and  method  of  procedure,  as 
fixed  by  statute  and  followed  in  this  case,  is 
also  attacked  by  relator's  counsel.  Tbe  pro- 
ceeding is  wholly  statutory,  and  the  party 
proceeded  against  is  not  punished  or  impris- 
oned. What  has  been  said  heretofore  in  re- 
gard to  the  nature  of  the  proceedings,  as  well 
as  tbe  views  expressed  in  Mankato  v.  Arnold, 
86  Minn.  62;  btaU  v.  Brown,  52  N.  W.  Rep. 
887,  (this  term,)— disposes  of  tbe  claim  that 
Olson  was  deprived  of  his  constitutional  right 
to  a  jury  trial 

It  18  not  necessary  for  us  to  pass  upon  a  fur- 
ther claim  made  by  the  relator,  that  in  all 
such  cases  the  parent  or  guardian  or  next 
friend  must  be  made  a  party,  and  that  because 
such  parent  or  guardian  or  next  friend  stands 
charged  in  the  complaint  (Gen.  Stat,  supra, 
chap.  85,  g  44,  subd.  2),  with  moral  depravity, 
or  of  being  incapable  or  of  unwillingness  to 
care  for  and  discipline  the  infant,  the  justice 
has  no  right  to  proceed  until  he  has  obtained 
jurisdiction  over  the  parent  or  tbe  guardian  or 
the  next  friend,  as  the  case  may  be.  There 
may  be  a  stronger  reason  than  the  one  sug- 
gested why  the  natural  or  legal  guardian  of 
tbe  infant  should  be  made  a  party  to  tbe  pro- 
ceeding in  question,  but  the  statute  does  not 
seem  to  contemplate  it,  and  it  is  possible  that 
it  is  not  necessaiy.  Milwaukee  I.  School  v.  Mil- 
waukee  County  Suprs.  supra;  Fitzgerald  v. 
Com.  5  Allen,  509. 

But  from  the  record  In  this  case  it  affirma- 
tively appears  that  tbe  relator  herein,  the  onl^ 
living  parent  of  the  boy,  did  appear  in  his 
behalf  in  the  municipal  court,  and  did  take 
part  in  the  proceedings  which  resulted  in  his 
commitment.  She  has  no  cause  for  complaint 
on  that  score. 

This  disposes  of  such  of  the  assignments  of 
error  as  are  of  importance,  and  our  conclusion 
is  that  Olson  is  not  improperly  held  at  the  re* 
form  school. 

Order  affirmed . 
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City  of  COLUMBUS,  Appt, 
tj. 

Town  of  COLUMBUS  et  al,  SetpU. 

The  control  of  a  eemeiery  which  has  been 
aoqaired  by  a  town  solely  for  publio  use  and  In 
which  it  has  no  benefloial  interest  may  lawfully 
be  taken  from  it  by  the  Legislature  and  vested 
:in  a  city  which  has  been  organized  within  its 
limits  and  which  embraces  the  cemetery  within 
its  boundaries,  if  the  rights  and  benefloial  inter- 
ests in  the  property  of  the  inhabitants  of  both 
city  and  town  are  saved  to  them. 

(May  M,  1801) 

APPEAL  by  complainaiit  from  an  order  of 
the  Circuit  Court  for  Columbia  County 
•dissolving  a  preliminarv  injunction  restraining 
-defendants  from  iDterferiDg  with  complain- 
-ant's  control  of  a  certain  cemetery  and  grant- 
ing an  injunction  restraining  complainant 
from  interfering  with  defendants'  control  of 
^e  same.    BeeersecL 

Statement  by  Lyon.  Oh,  J. : 
By  chapter  57,  Laws  1874,  the  city  of  Co- 
lumbus, consisting  of  territory  taken  from  the 


town  of  Columbus,  was  organized,  with  the 
usual  powers  of  such  municipal  corporations. 
Included  within  such  territory  is  a  town  cem- 
etery, which  the  town  of  Columbus  had  there- 
tofore acquired,  partly  by  dedication  and 
partly  by  purchase.  It  contained  about  ton 
acres  of  land,  the  legal  title  to  which  was  in 
the  town.  The  city  charter  provided  that  the 
right  of  the  citizens  of  tlie  town  and  city,  re- 
spectively, to  the  use  of  such  cemetery  for 
burial  purposes,  shall  not  be  impaired,  and 
that  the  citizens  residing  in  the  city  "shall 
always  have  and  enjoy  the  same  rights  and 
privileges  in  said  cemetery  as  the  citizens  of 
the  town  of  Columbus,  and  the  said  city  shall 
contribute  its  just  share  of  the  expenses  of 
maintaining  said  cemetery."  Chapter  57,  Laws 
1874,  subchap.  18,  ^  19.  Chapter  266,  Laws 
1876,  provides  by  way  of  amendment  to  the 
statutes  concerning  town  cemeteries,  that, 
"  whenever  any  such  town  cemetery  is  or  shall 
become  embraced  within  the  limits  of  any  city, 
the  duties  and  powers  of  the  town  board  relat- 
ing to  such  cemetery  shall  be  exercised  by  the 
common  council  of  such  city,  and  the  convey- 
ance of  lots  shall  be  executed  by  the  mayor 
thereof  in  the  name  of  the  town,  and  attested 
by  the  city  clerk,  but  the  right  of  burial  in 
such  cemetery  shall  not  be  changed  nor  im- 


S<yrE.^Authority  cf  LeffUHature  to  remove  murKci- 
vaW^from  tnuUesMp, 

While  the  purposes  for  which  a  municipal  corpo- 
Tation  may  act  as  trustee  have  not  been  definitely 
-determined,  the  tendency  is  to  hold  that  the  object 
for  which  the  trust  was  established  must  be  within 
the  corporate  or  administrative  purposes  of  the 
.municipality.  Bee  notes  to  Cary  Library  v.  Bliss 
(Mass.)  7  L.  B.  A.  785;  Smith  v.  Wescott  (R.  I.)  18  L. 
B.  A.  217;  Dailey  v.New  Haven  (Conn.)  U  L.  B.  A. 
e9. 

The  genera]  rule  is  that  so  far  as  the  corporate  or 
administrative  functions  which  have  been  delegat- 
-ed  to  a  municipality  are  concerned  the  Legislature 
may  resume  them  at  any  time. 

So  a  municipal  corporation,  trustee  of  a  charity, 
-eannot  set  up  any  vested  right  to  maintain  its  or- 
ganization in  the  form  in  which  it  was  when  the 
"trust  was  organized  and  prevent  the  state  from 
changing  it  as  the  best  interests  of  the  trust  may 
require.   Philadelphia  v.  Fox,  M  Pa.  170. 

A  township  trustee  may  be  abolished.  Mont- 
pelier  v.  Bast  Montpelier,  28  Y 1. 12, 67  Am.  Dec.  748; 
Bass  V.  Fontleroy,  11  Tex.  098. 

In  Girard  v.  Philadelphia,  74  U.  S.7  WaU.  1, 10  L. 

•«d.  63,  the  court  said:    **  It  cannot  be  pretended 

that  the  Legislature  had  not  the  power  to  appoint 

-a  trustee  if  it  had  dissolved  the  municipality  which 

had  been  invested  with  the  trust. 

What  the  Legislature  had  power  to  do  thus  in- 
Erectly  it  may  do  directly  by  simply  providing  for 
•a  change  of  trustee. 

Where  the  school  property  is  held  in  trust  for 
•school  purposes  by  a  corporation  authorized  to 
control  it,  the  Legislature  may  at  its  pleasure  pro- 
vide for  a  change  in  the  trustee.   Allen  School 
Twp.  V.  Maoy  School  Twp.  lOB  Ind.  660. 

The  Legislature  may  at  any  time  change  the  trus- 
*tee  of  school  funds  or  property.  Carson  v.  State, 
27Ind.4l». 

An  act  changing  the  trustee  of  school  property 
4s  proper  if  the  trusts  upon  which  the  fund  was 
held  are  all  preserved.   MoGum  v.  Chicago  Board 
-of  Education,  188  HL  128, 
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Where  a  fund  was  given  to  a  school  society  for 
the  benefit  of  schools  upon  a  division  of  the  dis- 
trict, the  fund  may  properly  be  divided  between 
the  two  portions.  WiWraantic  School  Soc.  v.  Wind- 
ham Fhrst  School  Soc.  14  Conn.  458. 

The  Legislature  may  transfer  the  control  of 
streets  from  the  city  to  park  commlssionerB  if  the 
purpose  of  ordinary  travel  is  not  interfered  with. 
People  V.  Walsh,  96  HL  282. 

Some  limitations  are  found  upon  this  atisolute 
power. 

The  rights  of  the  beneficiaries  cannot  be  inter- 
fered with.    State  v.  Springfield  Twp.  6  Tnd.  96. 

No  diversion  of  the  fund  can  be  made.  Green- 
ville V.  Mason,  63  N.  H.  618;  Caledonia  County 
School  V.  Burt.  11 Y t.  632. 

Where  the  trustees  were  incoporated  to  hold  the 
fund  for  school  purposes  it  could  not  be  diverted 
from  them  and  given  to  other  trustees.  Plymouth 
V.  Jackson,  15  Pa.  44. 

So  the  power  of  the  Legislature  to  change  the 
trustees  of  a  school  fund  was  denied  in  New 
Gloucester  School  F.  Trustees  v.  Bradbury,  11  Me. 
118, 26  Am.  Dec  615,  on  the  ground  that  the  Act  in- 
corporating trustees  and  authorizing  the  transfer 
of  the  property  to  them  constituted  a  contract 
which  was  protected  by  the  Constitution.  See  also 
Yarmouth  v.  North  Yarmouth,  84  Me.  411,  66  Am. 
Dec.  666. 

In  Indiana  it  has  been  held  that  one  corporation 
cannot  be  given  control  of  property  outside  of  its 
own  limits  and  within  those  of  another  corpora- 
tion.   State  V.  Shields,  66  lod.  620. 

In  Michigan  under  an  application  of  the  doctrine 
of  local  self-government  it  has  been  held  that  the 
coDtrol  of  city  parks  cannot  be  given  to  state 
agents.  People  v.  Detroit,  28  Mich.  228, 15  Am.  Bep. 
202. 

Where  the  municipality  is  not  simply  trustee  but 
has  both  the  legal  and  beneficial  title  to  the  prop- 
erty the  principles  upon  which  the  above  decisions 
rest  do  not  apply.  See  Heizer  v.  Yohn,  87  Ind.  415; 
Beckert  v.  Peru,  60  Ind.  478.  H.  P.  F. 
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paired."  "Rev,  Stat.  §  14d0.  The  common 
council  of  the  city  attempted  to  exorcise  the 
powers  and  perform  the  duties  in  respect  to 
the  cemetery  expressed  in  chapter  266  of  1876, 
but  were  prevented  to  some  extent  from  doin^ 
so  by  the  active  opposition  and  resistance  of 
the  town  authorities.  The  foregoing  facts  are 
practically  undisputed.  Thereupon  this  ac- 
tion in  equity  was  brought  by  the  city  against 
the  town  ana  its  supervisors,  to  restrain  them 
from  interfering  with  the  control  and  manage- 
ment of  the  cemetery  by  the  common  council 
of  the  city.  The  complaint  contains  an  elab 
orate  history  of  the  dealings  by  the  city  and 
town  officers,  respectively,  with  the  cemetery, 
from  the  organization  of  the  city  in  1874,  down 
to  the  time  this  action  was  commenced,  in 
1891,  and  the  struggles  of  each,  from  time  to 
time,  during  that  pSriod  to  mamtain  or  obtain 
control  thereof.  A  prelim iDOiy  injunction 
was  granted  by  a  court  commissioner,  ex  parte, 
restrainiojg  the  town  as  prayed  in  the  com- 
plaint. The  town  answered  the  complaint, 
going  still  more  extensively  into  the  history  of 
the  controversy,  and  denying  many  of  the 
averments  of  fact  in  that  behalf  in  the  com- 
plaint. The  answer  also  contains  a  counter- 
claim, repeating  the  averments  in  the  defen- 
sive portion  thereof,  and  demanding  the  same 
relief  against  the  city  which  the  city  demanded 
against  the  town.  The  city  interposed  a  reply 
to  such  counterclaim,  traversing  with  much 
particularity  of  statement  many  of  the  aver- 
ments of  fact  therein  concerning  the  acts  and 
doings  of  the  town  and  city  authorities.  Tbis 
closed  the  somewhat  voluminous  pleadings. 
The  town  then  obtained  an  order  to  show 
cause  why  the  preliminary  injunction  against 
it  should  not  be  dissolved,  and  an  inlunction 
against  the  city  granted  as  prayed  in  the  coun- 
terclaim. ■  The  order  was  based  upon  the 
pleaclings  and  certain  affidavits  served  with 
the  order.  On  the  hearing  of  the  order  to 
show  cause  several  affidavits  were  read  on  be- 
half of  the  city,  and  the  court  permitted  addi- 
tional affidavits  to  be  read  on  behalf  of  the 
town .  These  affidavits  cover  over  one  hund  red 
regulation  pages  in  the  printed  case.  They 
relate  mainly  to  the  controversy  between  the 
city  and  town  authorities  for  the  control  of 
the  cemetery,  which  controversy  occupies  so 
large  a  space  in  the  pleadings.  The  circuit 
court  found  as  a  fact  that  the  town  never  sur- 
rendered its  right  to  manage  and  control  the 
cemetery,  and  never  conc^ed  that  the  city 
had  such  right,  and  for  that  reason  alone 
granted  the  motion  of  the  plaintiff  by  dis- 
solving the  injunction  obtained  by  the  city, 
and  granting  an  injunction  agiiinst  the  city 
and  its  officers  restraining  them  from  interfer- 
ing with  the  manaf^ement  and  control  of  the 
cemetery  by  the  town  and  its  officers,  but 
saving  the  rights  of  burial  therein  to  the  in- 
habitants uf  the  city,  and  the  rii^ht  to  enforce 
tlicreiu  reasonable  police  regulations  of  the 
city. 

The  city  appeals  from  the  order  of  the  cir- 
cuit court  in  that  behalf. 

Messrs,  QeorgB  W.  Bird  and  A.  G.  Cook. 

for  appellant: 

The  lands  were  acquired  for  a  specific  pub- 
lic purpose,  and  could  be  used  for  no  other, 
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and  the  town  had  no  interest  In  them,  under- 
the  statute,  except,  as  the  representative  and. 
trustee  of  the  public,  to  apply  them  to  that, 
purpose. 

The  town  was  simply  the  instrument  em- 
ployed by  the  state  to  enable  the  public  to  en-^ 
Joy  them. 

If.  E.  Ohurch  Trustees  v.  Hoboken,  88  N.  J. 
L.  18;  BarUngicm  v.  New  York,  81  N.  Y.  164;. 
Stockton  V.  JVewark.  7  Cent  Rep.  458,  42  N.  J. 
£q.  581;  Montpelter  v.  East  Montpetier,  27  Yt* 
704;  Re  8t,  Pancras  Burial  Ground,  L.  R.  9- 
Eq.  178;  Beed  v.  Stouffer,  56  Md.  258;  Wood- 
lawn  Cemetery  Asso.  v.  Everett,  118  Mass.  854^ 
Oilman  v.  Milwaukee,  55  Wis.  828. 

Where  lands  have  been  conveyed  to  a  publie- 
corporation  for  burial  purposes,  they  become- 
public  property  devoted  to  a  public  purpose, 
and  subject  to  state  and  municipal  control. 

Etanoelical  Church  Trustees  v.  Walsh,  57  HL 
368;  8ohier  v.  Trinity  Church,  109  Mass.  1; 
Cooley,  Const.  Lim.  694;  Dwenger  v.  Oeary, 
118  Ind.  106,  12  West.  Rep.  691;  Page  v.  ^^ 
mands,  68  N.  H.  17;  Patterson  v.  Patterson,  ^ 
N.  Y.  588. 

Where  property  is  held  and  acquired  for  a. 
specific  public  purpose  to  which  it  is  unaltera- 
bly devoted,  it  b  competent  for  the  Legislature- 
to  change  the  officers  or  agents  charged  with, 
its  control,  and  designate  others  as  the  repre- 
sentatives of  the  public  to  apply  the  proper^ 
to  such  purpose. 

Allen  School  Twp.  ▼.  Maey  Sdiod  Twp.  IQ^ 
Ind.  558;  Carson  y.  State,  27  Ind.  465:  Lees- 
burgh  School  Twp.  v.  Plain  School  TtM>,  86  Ind. 
582;  McOum  v.  Chicago  Board  cf  Education^ 
188  lU.  122;  Philadelphia  v.  Fox,  64  Pa.  169. 

The  Legislature,  by  the  city  charter,  chapter 
57  of  the  Laws  of  1874,  has  intrusted  to  the  citj 
the  care,  control,  and  management  of  this- 
cemetery,  and  designated  its  officers  as  the- 
representatives  of  the  public  to  apply  the 
property  to  the  purposes  for  which  it  waa* 
acquired. 

This  Act  is  a  valid  exercise  of  the  legislative- 
power,  for  upon  the  division  of  a  town,  the 
Legislature  may  apportion  its  property  among- 
the  parts  into  which  it  is  separated  or  eveD 
assign  all  to  one  of  those  parts. 

North  Yarmouth  v.  Skillings,  45  Me.  188,  71 
Am.  Dec.  580;  Laramie  Couvty  Comrs,  v.  Al- 
bany County  Comrs.  92  U.  8. 807.  23  L.  ed.  552; 
Willimantic  School  Soc,  v.  Windham  First 
School  Soc.  14  Conn.  457;  Oreenville  v.  Mason^ 
5S  N.  H.  515;  Crranby  v.  Thurston,  28  Conn. 
416;  Mt.  Pleasant  v.  BeckxHih,  100  U.  8.  514, 
26  L.  ed.  699;  Depere  v.  Bellevue,  81  Wis.  120;. 
Knight  v.  Ashland,  61  Wis.  288;  Seymour  v. 
Set/mour,  64  Wis.  16. 

Under  chatter  provisions  even  less  compre- 
hensive than  those  of  plaintiff,  the  city  may 
pass  and  enforce  ordinances,  not  only  re^ru- 
lating  the  manner  of  burial  in  cemeteries,  but 
entirely  prohibiting  interments  therein,  and 
closing  them  as  cemetrries. 

New  York  v.  Slack,  8  Wheel.  C.  C.  237;  Com. 
V.  Goodrich,  18  Allen,  546;  I^'ew  Orleans  v. 
Warderts  of  Church  of  St.  Louis,  11  La.  Ann, 
244;  Charleston  v.  Wentworth  Strett  BapL 
Church.  4  Btrobh.  L.  806. 

Chapter  266  of  the  Laws  of  1876,  in  expref>9^ 
terms  confers  upon  the  dty,  and  charges  it 
with,  the  care,  management,  and  control  or 
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the  oemeterj,  and  fully  authorizes  it  to  exer- 
cise all  powers  relating  thereto. 

This  18  a  valid  statute.  It  does  not  impair 
the  obligation  of  any  contract,  nor  disturb  or 
interfere  with  any  vested  rights. 

Philadelphia  v.  Fox,  64  Fa.  169:  Beaple  v. 
P^cer,  25  111.  187;  WiUimantic  School  Soe,  v. 
Windham  First  School  Soe,  14  Conn.  457;  Lake 
View  V.  HoM  HiU  Cemetery  Co.  70  Dl.  191. 

Chapter  266  may  be  sustained  also  as  an  ex- 
ercise by  the  Legislature  of  the  police  power 
of  the  state. 

DonneUy  v.  Decker,  68  Wis.  461,  46  Am. 
Bep.  687;  Com.  v.  Tetoktbury,  11  Met.  55;  Com. 
V.  Carter,  182  Mass.  12;  Boston  db  M.  R.  Co. 
V.  County  Oomre.  4  New  Eng.  Rep.  657, 79  Me. 
886;  Begente  of  the  University  of  Md.  v.  Wil- 
liams, 9  Gill  A  J.  865;  Camfiell  v.  Karhsas 
City,  10  L.  R.  A.  598,  102  Mo.  826. 

Messrs.  John  8.  Maxwell  and  Olin  & 
Bntler,  for  respondents : 

The  purchase  of  each  of  the  three  parcels  of 
land  vested  in  the  town  the  absolute  title  in 
fee,  free  from  any  condition  annexed  to  the 
grant  as  to  the  purpose  to  which  the  Umd 
should  be  devotea. 

Board  of  Suprs,  v.  Patterson,  56  111.  Ill; 
Beach  V.  Haynes,  12  Vt.  18. 

There  is  nothing  in  the  circumstances  of  the 
acquisition  of  this  property,  or  its  subsequent 
tuse,  which  unalterably  devotes  it  to  cemetery 
purposes,  and  on  the  contrary  the  most  ample 
powers  were  and  are  conferred  upon  the  town 
to  dispose  of  the  property,  or  such  part  of  it  at 
least  as  has  not  been  actually  appropriated  for 
burial  purposes. 

It  does  not  follow  that  because  the  town  pur- 
chased this  land  with  the  intention  of  using  it 
as  a  cemetery  ground,  and  has  in  fact  treated 
it  as  such,  that  it  would  not  be  proper  for  the 
town,  if  the  interests  of  its  inhabitants  de- 
manded it,  to  make  some  other  disposition  of 
it,  at  least  of  that  portion  of  it  not  already  con- 
veyed awav  for  burial  purposes.  In  so  doing 
it  would  simply  be  exercisine  the  powers  ex- 
pressly conferred  upon  it  by  Sie  Legislature. 

Milwaukee  v.  Milwaukee,  12  Wis.  98;  Beaver 
Bam  V.  Fringe,  17  Wis.  898. 

This  court  has  sustained  the  right  of  a  mu- 
nicipality to  dispose  of  its  property  in  a  case 
where  the  provisions  of  the  law  under  which 
such  disposition  was  sought  to  be  justified 
were  more  narrow  and  resiricled  than  in  the 
case  at  bar. 

Konrad  v.  Rogers,  70  Wis.  492. 

It  would  clearly  have  been  within  the  power 
of  the  town  board  to  have  leased,  had  it  de- 
sired to  do  so,  such  unappropriated  portion  of 
the  land,  or  otherwise  to  have  obtained  a  reve- 
nue from  it,  and  this  income,  following  the 
ownership  of  the  property,  would  have  gone 
into  the  treasury  of  the  town,  and  ligbfeoed 
the  burden  of  taxation  upon  the  citizens  of  the 
town. 

Betty.  PlatteviOe,  71  Wis.  189;  Stoney.  Ocon- 
cmowoc.  Id.  155;  Boiling  v.  Petersburg,  8  Leigh, 
224. 

The  town  remained  the  owner  of  the  ceme- 
tery in  question  after,  the  same  as  before,  the 
incorporation  of  the  city. 

Windham  v.  Portland,  4  Mass.  884;  Lamarie 
County  Comrs.  v.  Albany  County  Camrs.  92  U. 
8.  807,  23  L.  ed.  552;  Montpeiier  v.  Ewit  Mont- 1 
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pelier,  29  Vt.  12,  67  Am.  Dec.  748;  Eamp^hir^ 
County  y.  Fi'anklin  Uountv,  16  Mass.  76;  North. 
Tarmout/i  v.  SkiUings,45  Me.  183,  71  Am.  Dec. 
580. 

Town  property  does  not  cense  to  belong  ta 
the  old  town  simply  t)ecause  it  falls  wiihin  the- 
limits  of  another  corporation. 

Milw%iukee  v.  Milwaukee,  12  Wis.  98;  Good- 
hue V.  Beloit,  21  Wis.  686;  Depere  v.  tkllevue, 
81  Wis.  120;  Schribery.  Langlade,  6Q  Wis.  616; 
Buena  Visfa  Tap.  Board  of  Health  v.  Ea^t 
Saginaw,  45  Mich.  257;  Winona  v.  Sdiool  Dist. 
No.  8£,  40  Minn.  18;  Oreentille  v.  Mason,  5a 
N.  H.  515;  Union  Baptist  Soe.  v.  Candia,  2  N. 
H.  20;  South  Uampton  v.  Fowler.  52  N.  H.  225;. 
Heizer  v.  Tohn,  87  Ind.  415;  Reckert  v.  Peru., 
60  Ind.  478';  Whitiier  v.  Sanborn,  88  Me.  82; 
Veazie  v.  Bowland,  47  Me.  121;  Wliite  v.  FuU 
Ur,  8S  Vt.  193;  Parish  qf  West  CarroU  v.  Gad^ 
dis.  84  La.  Ann.  928. 

There  is  a  line  of  cases  often  confounded 
with  but  clearly  distinguishable  from,  such  a 
case  as  the  one  at  bar,  namely,  where  the  old 
corporation  has  been  entirely  abolished  and  the 
whole  territory  cither  attached  to  another  cor- 
poration, or  new  corporations  created  out  of 
its  territory.  In  such  cases  the  courts  hold 
that  the  new  corporations  are  to  be  deemed  a& 
the  successors  of  the  old  one,  and  as  suck 
liable  for  all  its  debts  and  entitled  to  all  ita 
property.  In  such  a  case,  in  the  absence  of 
any  legislation  on  the  subject,  it  has  been  held 
that  the  new  corporations  will  take  the  prop« 
erty  that  falls  within  their  respective  limits. 

Stoneham  School  Dist.  No.  1  v.  Richardson, 
28  Pick.  62;  Banters  School  Dist.  No.  6  v.  Tap- 
ley.  1  Allen,  49;  Bobbins  v.  Anoka  County 
School  Dist.  No.  1, 10  Minn.  849;  ikiiriber  v, 
Langlade,  66  Wis.  616;  North  Hempstead  v. 
Hempstead,  2  Wend.  109. 

There  is  no  provision  in  the  charter  of  th» 
city  of  Columbus  which  divides,  or  attempts 
to  divide,  the  cemetery  in  question  between 
the  town  and  the  city,  or  which  transfers,  or 
attempts  to.  the  control  and  management  of 
this  cemetery  from  the  town  to  the  city. 

The  most  favorable  view  that  can  be  taken 
of  plaintifTs  rights  under  its  charter  is,  that  the 
defendant  town  continues  the  owner,  with  the 
right  to  control  and  manage  the  cemetery 
grounds  for  the  people  both  of  the  city  and  of 
the  town.  This  view  gives  to  the  town  the 
exclusive  control  and  management  of  the  prop- 
erty and  with  this  no  court  will  interfere  so 
long  as  the  town  extends  to  the  citizens  of  the 
city  the  same  rights  in  the  use  of  the  cemetery 
as  it  extends  to  the  citizens  of  the  town. 

North  Yarmouth  v.  SkiUings,  45  Me.  188,  71 
Am.  Dec.  530. 

In  Bogert  v.  Indianapolis,  18  Ind.  184,  tbe- 
court  held  that  a  provision  in  the  city  charter 
giving  the  common  councU  power  "to  estab- 
lish cemeteries  or  burial  places,"  gave  the  city 
no  authority  to  control  or  interfere  with  ceme- 
teries lying  within  the  city  limits,  but  not 
owned  by  the  city. 

Laws  1876,  chap.  266,  is  unconstitutional. 

Milwaukee  y.  Milwaukee,  12  Wis.  83;  Fletcher 
y.  Peck  10  U.  8.  6  Cranch,  148,  8  L.  ed.  180; 
Hampshire  County  v.  Franklin  County,  16L 
Mass.  76:  State  v.  Tappan,  29  Wis.  681, 9  Am. 
Rep.  622;  Grogan  v.  Sau  Francisco^  18  Cal. 
590;  People  v.  Hurlburt,  24  Mich.  44.  9  Aou. 
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Kep.  108;  PiBople  y.  Detroit,  28  Micb.  228,  15 
Am.  Rep.  202;  LouUnille  v.  Unitersity  of  Lauii- 
Tille,  15  B.  Mod.  642;  Neio  OrUans,  M.  d  C. 
R.  Co,  Y,  Netc  OrUam,  26  La.  Ann.  478;  Aber- 
<[een  Female  Academy  v.  Aberdeen,  18  Smedes 
^  M.  645;  New  GUmcester  Softool  Fujid  Iruateee 
V.  Bradbury,  11  Me.  118, 26  Am.  Dec.  615;  JSa- 
fHJLnnafi  y.  Steamboat  Co.  of  Georgia,  R.  M. 
Charlt.  (Ga.)  842;  Bailey  y.  I^ew  York,  8  Hill, 
mi;  Atkins  y.  Randolph,  81  Vt  227;  Darling- 
ion  y.  New  York,  81  N,  Y.  164,  83  Am.  Dec. 
248;  State  y.  Eaben,  22  Wis.  101;  Den  v.  Foy, 
^  N.  C.  58,  8  Am.  Dec.  672;  Montpelier  y.  East 
Montpelier,  29  Vt.  12,  67  Am.  Dec.  748;  Cale- 
donia Covnty  School  y.  Burt,  11  Vt.  682;  Webb 
y.  New  York,  64  How.  Pr.  10;  Beneon  v.  New 
York,  10  Barb.  228;  Cooley,  Const.  Lim.  8d  ed. 
pp.  290-298;  1  Dillon,  Mun.  Coip.  8d  ed.  g§ 
^0-68,  and  note. 

Laws  1876,  cbap.  266,  is  not  an  exercise  of 
police  power. 

Hocki(m  V.  Newark,  7  Cent.  Rep.  458,  42  N. 
J.  £q.  531;  I /ike  View  ▼.  R^e  Hill  Cemetery 
Co.  70  111.  191. 

Lyon,  Ch,  J,,  deliyered  tbe  opinion  of  tbe 
•court : 

It  seems  to  us  quite  immaterial  wbetber  tbe 
city  or  ibe  town  bas  succeeded  In  maintaining 
the  control  of  tbe  cemetery  in  question. 
Cbapter  266,  Laws  1876,  (Re7.  Stat.  §  1489), 
by  its  terms  gives  tbe  common  council  of 
tbe  city  all  the  powers,  and  imposes  upon 
It  all  tbe  duties  m  respect  to  tbe  cemetery, 
conferred  and  imposed  upon  tbe  town  board 
by  tbe  statutes  in  force  wben  tbat  chapter  was 
enacted.  Tbat  is  to  say,  cbapter  266  attempts 
to  give  tbe  control  and  management  of  tbe 
cemetery  exclusively  to  tbe  city  authorities, 
subject  to  tbe  rights  of  burial  Iberein  by  tbe 
inhabitants  of  the  town.  If  tbat  statute  is  a 
valid  enactment,  tbe  city  authorities  are  ex- 
clusively entitled  to  exercise  such  control  and 
management,  even  though  such  right  was 
Devcr  recognized  by  tbe  town  or  asserted  bv 
the  city.  Hence  the  controlling  question  is 
whether  chapter  2C6  is  a  valid  law  and  not  (as 
tbe  circuit  court  beld)  wbether  the  town  ever 
surrendered  to  tbe  city  tbe  management  and 
control  of  tbe  cemetery.  The  question  thus 
to  be  determined  is  not  a  difficult  one.  Tbe 
town  bolds  tbe  naked  legal  title  to  tbe  ceme- 
tery grounds  in  trust  for  the  inhabitants  of  tbe 
town  and  city,  exclusively  for  burial  purposes. 
Tbe  town  bas  no  beneficial  interest  whatever 
in  tbe  property.  It  is  powerless  to  convey  it 
for  any  other  tban  burial  purposes,  without 
special  legislative  authority,  or  to  appropriate 
to  its  own  use  any  portion  of  the  proceeds  of 
sales  of  burial  lots.  Sucb  proceeds  must  all  be 
used  to  pay  for  tbe  cemetery  ffrounds,  and  to 
defrav  tbe  expenses  of  caring  for,  fencing,  and 
embellishing  tbe  same.  Rev.  Stat.  §§  1488- 
1440,  inclusive.  Because  tbe  town  bas  no 
beneficial  interest  in  tbe  property,  and  because 
the  use  for  wbich  it  holds  tbe  legal  title  there- 
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to,  in  trust,  is  pureljr  a  public  use,  tbe  fact 
that  it  holds  tbe  legal  title  is  no  impediment  to 
tbe  exercise  by  the  Legislature  in  its  discretion 
of  the  power  to  obange  tbe  trustee,  saving  to 
tbe  inhabitants  of  the  town  and  city  all  their 
beneficial  interests  and  rights  in  the  trust  prop- 
erty. The  Act  of  1876  merely  changes  such 
trustee  and  saves  all  tbe  rights  of  tbe  benefi- 
ciaries under  tbe  trust.  It  is  therefore  a  valid 
law.  Tbe  authorities  cited  by  council  for  the 
city  in  support  of  the  power  of  the  Legisla- 
ture to  change  the  trustee  in  such  a  case  fully 
sustain  it.  These  citations  will  not  be  re- 
peated here,  but  will  be  preserved  in  the  report 
of  the  case. 

Counsel  for  the  town  place  much  reliance 
upon  tbe  case  of  Milwaukee  y.  Milwaukee,  12 
Wis  98,  as  holding  tbe  opposite  doctrine.  We 
do  not  think  it  sustains  the  position.  In  tbat 
case  tbe  town  held  tbe  legal  title  to  40  acres  of 
land  within  its  limits,  "in  trust  for  the  sole  use 
and  benefit  of  said  town  forever."  A  convey- 
ance  in  fee  of  land  to  A.  in  trust  for  the  sole  use 
and  benefit  of  A.  is  necessarily  a  conveyance  to 
him  of  the  absolute  title  in  fee.  Hence  the 
absolute  title  in  fee  to  t)ie  land  was  in  tbe 
town  so  far  as  the  town  was  competent  under 
tbe  statute  to  take  and  hold  the  same.  This 
40  acres  was  afterwards  detached  from  the 
town;  and  made  a  part  of  the  city  of  Mil- 
waukee, and  tbe  city  took  actual  possession 
thereof.  The  town  brought  ejectment  to  re- 
cover tbe  land,  and  succeeded  in  the  action. 
This  court  affirmed  tbe  recovery.  The  real 
controversy  was  necessarily  confined  to  tbe 
questions  of  legal  title  and  nght  of  possession, 
which  are  purely  proprietary,  and  therefore 
vested  rights.  The  case  did  not  involve  tbe 
question  we  have  in  tbe  present  case  of  the 
power  of  the  Legislature,  where  one  munici- 
pality bolds  tbe  mere  naked  title,  without  any 
beneficial  interest  therein,  to  land  in  another 
municipality,  in  trust  for  tbe  beneficial  use 
and  enjoyment  of  the  inhabitants  of  both  mu- 
nicipalities for  a  specified  purpose,  to  enact 
tbat  the  municipality  in  which  the  land  is  locat- 
ed shall  have  tbe  exclusive  care  and  manage- 
ment thereof  for  tbe  beneficiaries.  We  do  not 
think  that  case  negatives  tbe  power  of  the  Legis- 
lature to  enact  chapter  266  oi  1876.  It  must  be 
held,  therefore,  tbat  chapter  266  of  1876  is  a 
valid  law,  and  that  under  it  the  common  coun- 
cil of  the  city  of  Columbus  is  vested  with  the 
management  and  control  of  tbe  cemetery  in 
tbe  interest  and  for  the  beneficial  use  of  tbe 
inhabitants,  both  of  tbe  town  and  city. 

The  order  of  the  circuit  court  dieeolting  the 
preliminary  injunction  of  the  city  and  grant- 
ing a  similar  iiy unction  against  the  city  and 
its  officers,  must  be  reversed,  and  the  cause  will  be 
remanded  for  further  proceedings  in  accord- 
ance with  this  opinion.  The  printed  case  is 
unnecessarily  voluminous.  In  the  adjustment 
of  costs  tbe  clerk  will  only  allow  for  printing 
one  hundred  pages  thereof. 
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Be  Sbtatb  of  McLaughlin. 
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WASHINGTON   SUPREME  COURT. 


lU  ESTATE  OP  Hiram  C.  McLAUOH- 
LIN,  Deceased. 


Norman  F.  HESSELTINE,  AppU, 

Ruth  A.  McLaughlin,  bmpl 


(. 
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^  eommon-la^w  marriage  Is  not  valid 
under  a  statute  requiring  a  Uceiiae  for  a 
marriage  and  providing  that  certain  persons 
shall  be  authorized  to  perform  the  ceremony 
and  expressly  providing  further  that  a  marriage 
shall  not  he  void  because  solemnized  by  a  person 
not  legally  authorized  to  perform  it  if  the  parties 
to  the  marriage  or  either  of  them  believe  they 
are  lawfully  married,  and  also  that  marriages 
solemnized  before  or  In  any  religious  organi- 
sation or  oongregation  aooording  to  the  ritual  or 
form  commonly  practiced  therein  shall  be  valid. 

(July  U,  18900 

APPEAL  from  a  Judgment  of  the  Superior 
Court  for  King  County  recognizing  the 
Tight  of  one  claiming  to  be  the  widow  of  Hiram 
O.  McLaughlin,  deceased,  to  control  the  ap- 
pointment of  an  administrator  for  bis  estate, 
4LS  against  the  right  of  his  daughter.    Bevened, 

The  facts  are  stated  in  the  opinion. 

Meaan.  Norman  F.  Hesseltine  and 
•John  G.  Barnes  for  appellant 

Mewn.  Tmsten  P.  byer  and  Thomp- 
•son*  Edsen  &  Humpliries»  for  respondent: 

The  statutes  of  Indiana  and  Washington  are 
similar;  in  fact,  we  helieve  the  statute  of 
Washington  was  taken  from  that  of  Indiana, 
in  substance,  and  the  supreme  court  has  re- 
•cently  passed  upon  the  Indiana  statute  in  the 
case  of  Teter  ▼.  TeUr,  101  Ind.  129,  51  Am. 
Bep.  742,  and  held  that  a  verbal  marriage  was 
irood  although  no  license  was  issued  and  no 
solemnization  had  as  provided  hy  statute. 

See  also  Huiehim  v.  Kimmdl,  81  Mich.  126, 

18  Am.  Hep.  164;  Meitter  v.  Moore,  06  U.  S. 

^76,  24  L.  ed.  826;  Diekerwn  v.  Brown,  49  Miss. 

857;  Port  v.  P&rt,  70  Dl.  484;  Lewi$  v.  Ame9, 

A^  Tex.  819;  Dyer  v.  Brannock,  66  Mo.  891; 

CJampbell  v.  QuUati,  48  Ala.  57;  Askew  v.  Du- 

:pree,  80  Ga.  178;  2  Lawson,  Rights.  Hem.  <& 

Pr.  §  711,  and  note;  14  Am.  &  Eng.  Encyclop. 

Xaw,  pp.  527,  528. 

Seotty  J.,  delivered  the  opinion  of  the 
•court : 

On  the  12th  day  of  December,  1891.  Hiram 
-O.  McLaughlin  died  intestate  at  La  Grande, 
in  the  state  of  Oregon.  He  was  a  citizen  of 
tills  state,  residinfl^  at  Seattle,  and  left  per- 
sonal property  to  the  amount  of  about  $5, 000 
in  King  county.  He  had  a  daughter  over 
twenty-one  years  old,  whose  mother  is  not 
now  living,  and  this  daughter  claims  to  be 
-the  onlv  heir.  One  Ruth  A.  McLaughlin, 
'With  whom  he  was  living  at  the  time  of  his 


death,  claims  to  be  his  wife  by  a  vm^rt  lags 
under  the  common  law.  She  was  married  lo 
Hiram  0.  3IcLaugh]in  on  the  18th  day  of 
i^ugust,  1887,  by  a  judge  of  probate,  nt 
Tacoma,  in  this  state.  At  that  time  she  had 
another  husband  living,  by  tlie  name  of  Van 
Every.  There  was  some  testimony  to  show 
that  at  the  time  she  was  married  to'McLaugh- 
lin  she  believed  Van  Every  was  dead.  She 
continued  to  live  with  McLaughlin  as  his 
wife  until  July,  1890,  at  which  time  she  re- 
ceived information  that  her  first  husband 
was  still  living;  whereupon  she  and  Mc- 
Laughlin separated,  and  divorce  proceedings 
were  instituted  by  her  against  Van  Ever^ , 
wherein  she  obtained  a  divorce  from  him  in 
January,  1891 ;  whereupon  she  and  McLaugh- 
lin resumed  their  former  relations,  although 
no  marriage  ceremony  was  ever  performed 
between  them  subsequent  to  the  time  she  ob- 
tained a  divorce  from  Van  Every.  There  is 
testimony  to  show  that  she  and  McLaughlin 
continued  to  live  together  as  husband  and 
wife  up  to  the  time  of  his  death ;  that  they 
held  themselves  out  to  the  public  as  husband 
and  wife,  and  believed  themselves  to  be  sdch, 
and  believed  no  marriage  ceremony  was  re- 
quired to  render  the  marriage  valid.  There 
was  some  testimony  to  contradict  this  state 
of  affairs,  and  to  show  they  did  not  regard 
themselves  as  htisband  and  wife.  It  appears 
that  at  one  time,  while  the^r  were  living  to- 
gether prior  to  her  obtaining  the  divorce 
from  Van  Every,  she  left  McLaughlin,  and 
was  gone  some  time,  and  he  had  no  knowl- 
edge of  her  whereabouts  for  some  weeks; 
that  lie  subsequently^  found  her  at  Tacoma, 
and  instituted  criminal  proceedings  ap^ainst 
her  for  some  purpose,  which  the  evidence 
does  not  make  clear.  These  difficulties  seem 
to  have  been  adjusted,  however,  and  the 
parties  resumed  their  former  relationship  up 
to  the  time  the  proof  shows  that  she  discov- 
ered Van  Every  was  still  living.  Upon  the 
death  of  McLaughlin,  Norman  F.  Hesseltine, 
ike  appellant,  who  was  holding  a  power  of 
attorney  from  BertM  McLaughlin,  authoriz- 
ing him  to  represent  her  in  the  settlement  of 
the  estate,  petitioned  the  superior  court  of 
King  county  for  letters  of  administration. 
Saia  Ruth  A.  McLaughlin  also  petitioned 
said  court,  as  the  widow  of  said  Hiram  0. 
McLaughlin,  for  the  appointment  of  one 
f^ank  A.  Pontius  as  administrator.  On  the 
15th  day  of  January,  1892,  said  court  ap- 
pointed one  John  Fairfield,  special  adminis- 
trator. On  the  4th  day  of  February  follow- 
ing said  court  found  upcn  a  trial  of  the 
rights  of  the  parties  that  said  Ruth  A.  Mc- 
Laughlin was  the  widow  of  deceased,  as  slie 
claimed,  and  was  entitled  to  have  letters  of 
administration  issue  to  the  person  whom  slie 
had  requested  to  have  appointed  in  her  peti- 
tion, and  a  decree  was  entered  granting  her 
petition.      From  this  finding  and  decree  an 


Non.— As  to  what  constitutes  and  the  validity  I  As  to  how  far  cohabitation  is  proof  of  marriage 
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nppeal  was  taken  to  this  court,  the  said  John 
Fairfield  continuing  as  such  administrator 
pending  the  appeal. 
Several  questions  are  presented  by  the  ap 


pellant,  one  of  which  is  that ^^[ere^can^])e-n(t^ marriages  to  be  entered  into  in  the  presence- 


^uchUiing  auL  common- law  marriage  in  this 
statoTlEat  under  our  statutory  regulations  a 
^  marriage  ceremony  must  be  performed  in  one 
of  the  ways  pointed  out  by  the  statute  in 
order  to  render  a  marriage  valid.  Another 
one  is  that  the  proof  is  entirely  insufficient 
to  establish  the  marriage  relationship  between 
said  parties,  even  though  they  could  become 
husband  and  wife  by  a  mere  agreement  be- 
tween themselves  as  at  the  common  law,  ac- 
cording to  some  holdings.  Under  the  view 
we  have  taken  of  the  first  point  raised,  we 
do  not  find  it  necessary  to  pass  upon  the  suffi- 
ciency of  the  evidence,  as,  after  a  careful 
consideration  of  all  the  authorities  we  have 
been  able  to  find  upon  this  subject,  we  have 


come  to  the  conclusion  that  the  firfil  point'  perform  the  ceremony.     In  most  cases  the 
mftde  bv  lli^' appeTTaht  Is  well  taken..  We  leading  purpose  is  to  secure  a  resristration  of 


find  this  to  be  the  case  with  some  hesitancy, 
for  the  greater  number  of  adjudicated  cases 
in  this  country  hold  the  parties  may  contract 
the  marriage  relationship  by  an  agreement 
between  themselves.  In  most  of  the  states 
the 'statutory  provisions  upon  the  subject  of 
marriage  have  been  held  directory  only,  and 
where  there  was  no  express  provision  in  the 
statutes  declaring  all  marriages  void,  other 
than  those  contracted  in  some  one  of  the 
ways  provided  by  the  statute,  that  the  parties 
could  become  husband  and  wife  by  a  mutual 
agreement.  Mr.  Bishop  lays  down  the  doc- 
trine very  strongly  that,  unless  such  a  mar- 
riage is  absolutely  prohibited  by  the  express 
language  of  the  statute,  it  should  be  sus- 
tained, and  that  evidence  of  cohabitation, 
and  of  the  parties  holding  themselves  out  to 
the  public  as  husband  and  wife,  should  be 
sufficient  to  establish  the  relation  in  all  cases. 
In  Hutchins  v.  KimmeU,  81  Mich.  126.  18 
Am.  Hep.  164,  Cooley,  J,^  in  rendering  the 
opinion  of  the  court,  says :  **  Whatever  the 
form  of  ceremony,  or  even  if  all  ceremony 
was  dispensed  with,  if  the  parties  agreed 
presently  to  take  each  other  for  husband  and 
wife,  and  from  that  time  lived  together  pro- 
fessedly in  that  relation,  proof  of  these  lacts 
would  be  sufficient  to  constitute  proof  of  a 
marriage  binding  upon  the  parties,  and  which 
would  subject  them  and  others  to  legal  pen- 
alties for  a  disregard  of  its  obligations. 
This  has  become  the  settled  doctrine  of  the 
Amerioan  courts,  the  few  cases  of  dissent  or 
apparent  dissent  being  borne  down  by  a  ffreat 
weight  of  authority  m  favor  of  the  rule  as 
we  have  stated. "  In  MeUter  v.  Moore,  96  U. 
S.  78,  24  L.  ed.  827,  Mr.  Justice  Strong,  in 
delivering  the  opinion  of  the  court,  said : 
''Marriage  is  everywhere  regarded  as  a  civil 
contract.  Statutes  in  many  of  the  states,  it 
is  true,  regulate  the  mode  of  entering  into 
tlie  contract,  but  they  do  not  confer  the  risht. 
Hence  they  are  not  within  the  principle  that, 
where  a  statute  creates  a  right,  and  provides 
a  remedy  for  its  enforcement,  the  remedy  is 
excl  usi ve.  No  doubt  a  statute  may  take  away 
a  common- law  right;  but  there  is  always  a 

£  resumption  that  the  Legislature  has  no  such 
itention,  unless  it  be  plainly  expressed.    A 
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statute  may  declare  that  no  marriages  shall 
be  valid  unless  they  arc  solenmlzed  in  a  pre- 
scribed manner,  but  such  an  enactment  is  a. 
very  different  thing  from  a  law  requiring  all 


of  a  magistrate  or  a  clergyman,  or  that  it  be- 
preceded  bv  a  license,    or  publication  of* 
banns,    or  be  attested  by  witnesses.    Such, 
formal  provisions  may  be  construed  as  merely 
directory,  instead  of  being  treated  as  de- 
structive of  a  coounon-law  right  to  form  the- 
marriage  relation  by  words  of  present  assent. 
.     .     .    In  many  of  the  states,  enactments- 
exist  very  similar  to  the  Michigan  statute ; 
but  their  object  has  manifestly  oeen,  not  to- 
declare  what  shall  be  requisite  to  the  validity 
of  a  marriage,  but  to  provide  a  legitimate 
mode  of  solemnizing  it.     They  speak  of  the^ 
celebration  of  its  rite  rather  than  of  its  va- 
lidity, and  they  address  themselves  princi- 
pally to  the  functionaries  they  authorize  to- 


marriages,  and  evidence  by  which  marriages- 
may  be  proved ;  for  example,  by  certificate- 
of  a  clergyman  or  magistrate,  or  by  an  ex- 
emplification of  the  registry.    In  a  small 
number  of  the  states,  it  must  be  admitted, 
such  statutes  have  been  construed  as  denying- 
validity  to  marriages  not  formed  according 
to  the  statutory  directions.     Notably  has  thia- 
been  so  in  North  Carolina  and  in  Tennessee, 
where  the  statute  of  North  Carolina  was  in^ 
force.    But  the  statute  contained  a  provision* 
declaring  null  and  void  all  marriages  solem- 
nized as  directed,  without  a  license  first  had. 
So,  in  Massachusetts,  it  was  early  decided 
that  a  statute  very  like  the  Michigan  statute- 
rendered  illegal  a  marriage  which  would  have- 
been  good  at  common  law,  but  which  was- 
not  entered  into  in  the  manner  directed  by 
the  written  law.     ...     In  ParUm  v.  Her- 
tey,  1  Gray,  119,  where  the  question  was, 
whether  a  marriage  of  a  girl  only  thirteeni 
years  old,  married  without  parental  consent, 
was  a  valid  marriage,  (the  statute  prohibit- 
ing^ clergymen  and  magistrates  from  solemn- 
izing marriages  of  females  under  eighteen,, 
without  the  consent  of  parents  or  guaraians,)^ 
the  court  held  it  good  and  binding,  notwith- 
standing the  statute.     ...     As  before- 
remarked,   the  statutes  are  held  merely  di- 
rectory ;  because  marriage  is  a  thing  of 'com- 
mon right;   because  it  is  the  policy  of  the 
state  to  encourage  it,  and   because,  as  has- 
sometimes  been  said,  any  other  construction' 
would  compel  holding  illegitimate  the  off- 
spring of  many  parents  conscious  of  no  vio- 
lation of  law."   The  learned  judge,  however, 
said :    **  It  is  unnecessary,  however,  to  pursue- 
this  line  of  thought.    If  there  has  been  a 
construction  given  to  the  statute  by  the  Su- 
preme Court  of  Michigan,  that  construction 
must,  in  this  case,  be  controlling  with  us. 
And  we  think  the  meaning  and  effect  of  tbe- 
statute  has  been  declared  bv  that  court  in  the- 
case  of  Hutchins  v.  Kimmdl,  81  Mich.  126, 
18  Am.  Rep.  164,  a  case  decided  on  the  IStlt. 
of    January,   1875.    There,  it    is  true,    the- 
direct  question  was  where  a  marriage  had* 
been  effected  in  a  foreign  country.     But  in 
considering  it,  the  court  found  it  necessary 
to  declare  what  the  law  of  tlie  state  was  r 
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-iand  giyes  the  qaotatlon  above  j^iven  from 
"that  case,  with  a  statement  that  it  cannot  be 
^Teffarded  as  mere  obiter  dicta.  In  the  case  of 
Ai^cew  .▼.  Dupree^  80  Oa.  173,  Lumpkin,  J,, 
says:  "Marriage  was  held  to  be  a  civil 
contract,  and  that  if  a  contract  be  made  per 
i)erba  de  prtBsenti,  and  remains  without  co- 
habitation, or  if  made  per  verba  dejuturo,  and 
be  followed  by  consummation,  it  amounts  to  a 
valid  marriage,  in  the  absence  of  all  civil 
regulations  to  the  contrary,  and  which  the 
parties  (being  competent  as  to  age  and  con- 
-sent)  cannot  dissolve.  .  .  .  That  acts 
in  relation  to  the  solemnization  of  mnrriages 
were  not  generally  construed  as  in  tlie  case 
>of  acts  relating  to  general  subjects,  because 
marriaire  was  essentially  distinguished  from 
-every  other  species  of  contract^  whether  of 
legislative  or  judicial  determination;  that 
'this  distinction  has  been  universally  admit- 
-ted  *,  that  not  only  is  all  legal  presumption 
In  favor  of  the  validity  and  against  the  nul- 
lity of  marriage,  but  it  is  so  on  this  principle : 
that  a  legislative  enactment  to  annul  a  mar- 
Tiage  dejaeto  is  a  penal  enactment,  not  only 
penal  to  the  parties,  but  highly  penal  to  the 
innocent  offspring,  and  therefore  to  be  con- 
^strued  accoraing  to  the  acknowledged  rule 
most  strictly.  .  .  .  After  the  marriage 
relation  is  entered  into,  it  is  then  considered 
in  the  light  of  a  civil  Institution,  in  which 
'the  state  itself  has  an  interest  as  well  as  the 
parties.  And  the  interest  of  the  state  is  that 
uiese  contracts  shall  be  permanent,  and  not 
^revocable  at  the  will  and  pleasure  of  the 
sexes ;  that  parents  may  be  held  responsible 
for  the  support,  maintenance,  and  education 
-of  their  offspring ;  and  that  the  legitimacy 
of  their  offspring  may  be  known  and  es- 
tablished bevond  aispute.  .  .  .  The  con- 
•clusions  to  be  deduct  from  the  whole  mat- 
ter are  these :  That  marriage  is  founded  on 
the  law  of  nature,  and  is  anterior  to  all 
human  law;  that  in  society  it  is  a  civil 
•contract ;  that  if  the  contract  is  per  verba  de 
prcBsenti^ — that  is,  *I  take  you  to  be  my 
wife, '  and  *I  take  you  to  be  my  husband, ' — 
though  it  be  not  consummated  by  cohabita- 
tion, or  if  it  be  made  per  verba  de  future,  and 
be  consummated,  it  amounts  to  a  valid  mar- 
riage, in  the  absence  of  all  municipal  reg- 
ulations to  the  contrary ;  and  that  notwith- 
standing there  be  statutes  directing  a  lic^se 
to  issue,  as  in  this  state,  and  inflicting  a 
penalty  on  any  minister  or  magistrate  who 
-shall  unite  the  parties  in  wedlock  without 
such  license,  yet,  in  the  absence  of  any  posi- 
tive enactment,  declaring  that  all  marriages 
not  celebrated  in  the  prescribed  form  ^all 
be  void,  a  marriage  deliberately  and  inten- 
tionally entered  into  by  the  parties,  who  are 
able  to  contract  according  to  the  rules  of  the 
-common  law,  without  conforming  to  the  en- 
actment, is  still  a  valid  marriage.  .  .  . 
In  this  state  no  marriage,  within  our  knowl- 
<dgey  has  been  declared  a  nullity  because 
the  statutory  regulations  were  not  complied 
urith,  and,  while  the  law  inflicts  penalties 
iipon  the  celebrator,  it  has' cautiously  ab- 
sstained  from  interfering  with  the  marriage 
itself.  For  myself,  I  approve  the  law  as  it 
is.  True,  it  will  be  sometimes  abused. 
What  human  institution  is  not?    Rarely, 
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however,  will  the  parties  forego  the  benefits 
resulting  from  a  compliance  with  the  stat* 
utes.  It  adds  so  much  both  to  the  respecta* 
bility  as  well  as  the  security  of  the  contract. 
I  have  never  known  of  a  self-solemnized 
marriage.  But  suppose  such  should  occur ; 
better  xar  for  the  parties,  especially  the  fe- 
male, that  the  law  should  be  as  it  is.  Her 
honor  is  saved,  and  this  is  worth  more  than 
everything,  even  life  itself.  All  other  con- 
tracts may  be  rescinded,  and  the  parties  re- 
stored to  their  former  condition;  marriage 
cannot  be  undone.  Why  does  this  law,  in 
utter  disregard  of  what  seems  to  be  the  usual 

Firotection  and  restraint  thrown  around  the 
nezperience  and  imprudence  of  infancy,  al* 
low  infants — the  male  at  fourteen  and  the 
female  at  twelve — to  enter  into  the  binding 
contract  of  marriage?  It  is  at  this  age  the 
sexual  passions  are  usually  developed ;  and 
the  law,  with  a  wise  forethought,  looking  be- 
yond exceptional  cases,  and  to  the  general 
interests  of  society,  to  guard  against  the 
manifold  evils  which  would  result  from  illi- 
cit intercourse,  declares  even  infants  capable 
of  forming  this  relation." 

It  was  contended  by  the  appellant  that  the 
sections  of  our  Code  which  prescribe  how 
marrianres  shall  be  solemnized,  and  which 
also  make  the  exception  that  all  marriages 
shall  be  deemed  to  be  valid  although  the 
ceremony  is  performed  by  a  person  not  au- 
thorized by  law  to  perform  it.  preclude  the 
contracting  of  the  relationship  in  any  other 
manner  than  as  provided ;  that  the  Legisla- 
ture, having  made  a  provision  especially 
legalizing  marriages  in  certain  excepted 
cases,  must  be  held  to  have  contemplated  all 
others  not  entered  into  according;  to  the  man- 
ner provided  by  the  statute,  and  not  within 
the  exceptions,  as  void.  We  find  very  simi- 
lar provisions,  however,  in  other  states ;  and 
undoubtedly  it  is  the  case  in  the  most  of 
them  where  the  validity  of  common -law 
marriages  is  recognized,  and  the  argument 
loses  something  of  its  force  in  consequence 
of  this. 

The  position  taken  by  the  appellant,  how- 
ever, IS  directly  sustained  m  the  case  of 
Beverlin  v.  Beverlin,  29  W .  Va.  732uii.which 
state  marriages  at  the  common  lawwereheT^ 
to  J?€l  Abroji^atfid  i  and  the  decision  was  put 
^pon  this  very  ground,  that  the  Legislature 
had  provided  a  method  for  contracting  the 
marriage  relationship,  and  had  specially  ex- 
cepted those  cases  and  declared  them  valid, 
notwithstanding  the  ceremony  was  performed 
by  some  person  not  authorized  as  by  law  re- 
quired. In  that  case,  Snyder,  c/,,  says: 
•^ There  is  much  controversy  as  to  what  con- 
stitutes a  common-law  marriage.  It  always 
has  been  and  still  is  a  doubtful  question  in 
England.  In  the  American  states,  where 
such  marriages  have  been  recognized  and 
held  valid,  there  is  considerable  diversity  as 
to  their  requisites.  In  North  Carolina,  Ten- 
nessee, Massachusetts,  Maine,  and  Maryland 
some  ceremony  or  celebration  seems  to  be  nec- 
essary to  a  valid  common- law  marriage,  and 
in  most  or  all  of  these  states  it  has  been 
questioned  whether  or  not  the  statutes  have 
not  superseded  common- law  marriages,  and 
that  a  marriage,   to  be  valid,   must  be  in 
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accordance  with  the  statntes.  ...  In 
New  York  it  has  been  held  that  no  re1i|;iou8 
form  or  fieremony  of  any  kind  is  essential  to 
the  validity  of  the  marriage;  all  that  is 
required  in  tiiat  state  is  that  the  parties 
should  be  capable  of  contracting,  and  that 
they  should  actually  contract,  to  be  man 
and  wife.  ...  in  Pennsylvania  it  has 
been  decided  that  'marriage  is  in  law  a  civil 
contract,  not  requiring  any  particular  form 
of  solemnization  before  the  officers  of  church 
or  state,  but  must  be  evidenced  by  words  in 
the  present  tense,  uttered  for  the  purpose  of 
establishing  the  relation  of  husband  and 
wife,  and  should  be  proved  by  the  signature 
of  the  parties  or  by  witnesses  present,  when 
made;  therefore,  when  the  evidence  of  the 
contract  was  the  declaration  of  the  wife,  that 
**  about  thirty-one  years  ago  she  went  to  the 
house  of  A.  S.  to  live  and  keep  bouse  for 
him  under  a  mutual  promise  and  agreement 
that  they  would  sustain  towards  each  other 
the  relation  of  husband  and  wife,  and  that 
they  did  tlius  live  and  cohabit  together,**  it 
was  held  that  there  was  not  proof  of  a  mar- 
riage in  fact. '  "  But  stating  that  it  was  un- 
necessary to  consider  the  evidence  in  said 
case,  the  court  said  :  ''We  think  our  statute 
has  wholly  superseded  the  common  law,  and 
in  etTect,  if  not  in  express  terms,  renders  in- 
valid all  attempted  marriages  contracted  in 
tliis  state  which  have  not  been  solemnized  in 
substiintial  compliance  with  its  provisions. 
Tlie  statute  in  force  in  this  state  in  1878, 
when  it  is  alleged  the  marriage  now  in  ques- 
tion occurred,  is  embraced  in  chapter  ($8  of 
our  Cofle  of  1868.  The  first  section  of  said 
chapter  provides  for  the  issuance  of  marriage 
licenses,  the  third,  fourth,  and  fifth  sections 
by  whom  and  the  manner  in  which  marriages 
may  be  solemnized,  and  the  sixth  section  is 
as  follows:  'Every  marriage  in  this  state 
shall  be  under  a  license,  and  solemnized  in 
the  manner  herein  provided  ;  but  no  marriage 
solemnized  by  any  person  professing  to  be 
authorized  to  solemnize  the  same  shall  be 
deemed  or  adjudged  to  be  void,  nor  shall  the 
validity  thereof  be  in  any  way  affected,  on 
account  of  any  want  of  authority  in  such 
person,  if  the  marriage  be  in  all  other  re- 
spects lawful,  and  be  consummated  with  a 
full  belief  on  tlie  part  of  such  persons  so 
married,  or  either  of  them,  that  Uiey  had 
been  lawfully  joined  in  marriage ;  nor  shall 
any  marriage  celebrated  within  this  state  be- 
tween the  17th  day  of  April,  1861,  and  the 
1st  day  of  .January,  1866,  be  void  by  reason 
of  the  same  having  been  solemnized  without 
such  license.*'  After  stating  that  marriage 
is  a  natural  right,  which  existed  independ- 
ent of  statutes,  and  that  ordinarily  the  stat- 
utorjr  provisions  regulating  the  contract  of 
marriage  should  be  held  to  be  directory  ;  that 
the  general  rule  is  that  a  marriage  ^ood  at 
common  law  is  valid  notwithstanding  the 
existence  of  any  statute  on  the  subject,  un- 
less the  statute  contains  express  words  of 
nullity  ;  but  adding,  however,  that  this  rule 
is  not  universal,  (1  Bishop,  Mar.  &  Div.  § 
283, )  —the  court  further  said  :  "  It  seems  to 
me,  therefore,  that  when  the  terms  of  the 
statute  are  such  that  they  cannot  be  made 
effective  to  the  extent  of  giving  each  and  all 
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of  them  some  reasonable  operation  without 
interpreting  the  statute  as  mandatory,  their 
such .  interpretation  should  be  given  to  it. 
The  statute  under  consideration,  in  express 
words,  declares  that  'every  marriage  in  thi» 
state  shall  be  under  a  license,  and  be  soleui- 
nized  in  the  manner  herein  provided. '    It  \b 
possible  that  these  words,  standing  alone, 
should,  under  the  general  rule  just  stated, 
be  interpreted  as  merely  directory.     But  the 
statute  does  not  stop  here.     It  qualified  these 
words  by  provisions  which  would  be  wholly 
useless  and  unnecessary,  if  it  were  intended 
and  should  be  held  that  the  preceding  pro- 
visions are  simply  directory.     It  is  declared! 
that  certain  marriages  shall  not  'be  deemed* 
or  adjudged  void*  because  the  persons  solem- 
nizing them  did  not  in  fact  have  authority^ 
to  do  so.     It  also  declares  that  certain  other- 
marriages  shall   not  be  void  because  {hey 
were  solemnized  without  a  license.     These- 
exceptions  or  qualifying  provisions  seem  to- 
me to  be  equivalent  to  an  express  declaration 
that  marriages  had  in  this  state,  contrary  to- 
the  commands  of  the  statute,  and  not  savedi 
by  the  exceptions,  shall  be  treated  as  void. 
It  is  apparent  that  the  Legislature  must  have- 
interpreted  the  statute  as  making  the  ex- 
cepted marriages  null  and  void  without  the- 
excepting  clauses,  for  otherwise  the  excep- 
tions would  be  useless,  and  would  not  have- 
been  made." 

In  Cam,  v.  MwMon,  137  Mass.  466,  84  Am.. 
Rep.  411,  it  is  stated:    ** Under  all  change? 
in  the  form  of  the  statutes,  it  has  always 
been  assumed  in  this  commonwealth,  and  in 
the  state  of  Maine,  which  was  originally  a 
part  thereof,  that  (except  in  the  single  case 
of  Quakers  or  Friends,  whose  marriages  are 
made  val^.d  by  a  special  provision  limited  to 
that  sect,  and,  though  not  solemnized  bv  any 
magistrate  or  minister,    are  witnessed,   re- 
corded, and  returned  bv  the  principal  ofiScer 
of  the  meeting  at  which  the  ceremony  is  per- 
formed) a  marriaj^e  which  is  shown  not  to^ 
have  been  solemnized  before  any  third  per- 
son, acting  or  believed  by  either  of  the  par- 
ties to  be  acting  as  a  magistrate  or  minister, 
is  not  lawful  or  valid  for  any  purpose.*^ 
And  in  Norcrow  v.  Noreross,  a  late  Massa- 
chusetts case,  decided  in  January,  1892,  to- 
be  found  in  29  N.  £.  Rep.  606,  it  was  said : 
**  According  to  the  law  of  New  Hampshire, 
as  declared  in  Dwnbartan  v.  F^ar^in,  19  N. 
H.  257,  if  parties  enter  into  a  contract  of 
marriage  between  themselves,  and   live  to- 
gether in  accordance  with  it,  such  facts  do- 
not  constitute  a  marriage.     We  are  referred 
to  no  statute  or  decision  which  shows  that 
the  law  of  that  state  has  since  been  changed. 
The  finding  that  there  was  no  marriage  under 
the  laws  of  New  Hampshire  was  therefore 
well  warranted.     The  law  of  Massachusetts- 
is  similar,  and  there  was  nothing  to  show 
any  formal  ceremony  of  marriage  here.  •    lo 
that  case  there  seems  to  have  been  some  proof 
that  no  marriage  ceremony  was  ever  per- 
formed between  the   parties.     They  had  co- 
habited as  husband  and  wife  in  Massachu* 
setts  and  New  Hampshire,  where  common- 
law  marriages  are  not  allowed ;  they  went, 
to  New  York,  and  continued  in  the  same  ap- 
parent relation  as  husband  and  wife,  at  one- 
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time  for  three  days,  and  another  time  for  one 
week,  where  marriages  at  the  common  law 
are  held  valid ;  but  this  was  held  to  be  in- 
sufficient, under  the  circumstances,  to  estab- 
lish the  relationship,  there  bein^  no  evidence 
that  the  parties  while  in  New  York  entered 
into  any  contract  of  marriage  between  them- 
selves. In  Holmes  ▼.  Holmes,  1  Abb.  U.  8. 
525,  Dead  J,  J,,  says:  **The  consent  to  be- 
come husband  and  wife — the  contract  out  of 
which  arises  the  relation — must  be  given  as 
herein  prescribed, — before  a  person  author- 
ized to  solemnize  marriage,  and  in  the  pres- 
ence of  two  witnesses,  w  ithout  the  observ- 
ance of  these  formalities,  the  marriage  re- 
lation, it  seems  to  me,  cannot  be  created 
within  the  states  of  Oregon  and  California, 
particularly  the  former.  Neither  ought  it  to 
be.  To  prevent  fraud  and  litigation,  the 
law  wisely  requires  certain  contracts  to  be 
in  writing,  and  signed  by  the  parties.  A 
single  rood  of  land  cannot  be  conveyed  ex- 
cept by  the  deed  of  the  vendor.  How  much 
more  important  it  is  to  society  and  individ- 
uals that  the  contract  upon  which  rests  the 
marriage  relation,  the  most  important  of  all 
others,  should  not  be  made  except  with  such 
attending  circumstances  and  formalities  as 
will  serve  to  manifest  the  bonsent  of  the  par- 
ties beyond  question,  and  also  preserve  the 
evidence  of  it.  .  .  .  Nor  do  1  think  that 
citizens  of  this  state  can  purposely  ^o  be- 
yond its  jurisdiction,  and  not  within  the 
jurisdiction  of  another  state, — ^as  at  sea,— k 
and  there  contract  marriage  contrary  to  its 
laws.  Such  an  attempt  to  oe  joined  in  mar- 
riage is  a  fraudulent  evasion  of  the  laws  to 
which  the  citizen  of  the  state  is  subject  and 
owes  obedience,  and  ought  not  to  be  held 
valid  by  them."  In  Iknison  v.  Denison^  85 
Md.  372,  Alvey,  iT.,  says:  *'By  the  canon 
law  of  Europe,  founded  mainly  upon  the 
Boman  Civil  Law,  prior  to  the  Council  of 
Trent,  in  the  sixteenth  century,  the  contract 
of  marriage  was  regarded  as  simply  of  a  con- 
sensual nature,  only  differing  from  other 
contracts  in  its  being  indissoluble  even  by 
the  consent  of  the  parties.  In  form,  a  con- 
tract per  verba  de  prasenti,  or  a  promise  per 
verba  defutti/ro  cum  copula,  constituted  a  valid 
marriage,  without  the  offices  of  a  priest,  till 
the  decrees  of  the  Council  of  Trent,  which 
required  the  intervention  of  the  parish  priest 
to  give  validity  to  the  marriage.  The  prom- 
ise per  verba  de  future,  when  followed  by 
carnal  intercourse,  was  considered  as  equiv- 
alent in  legal  effect  to  the  contract  per  verba 
de  prcBsenti,  In  the  matrimonial  law,  as  ad- 
ministered by  the  canonist,  it  was  a  maxim, 
consensus  non  c&neubitus  faeit  nuptias;  and 
this  remains  the  law  to  the  present  day  in 
some  parts  of  Europe,  where  the  civil  and 
canon  law  prevail,  and  where  the  decrees  of 
the  Council  of  Trent  have  not  been  accepted, 
— as  in  Scotland.** 

The  American  doctrine  undoubtedly  is  that 
the  relation  of  husband  and  wife  originates 
in  contract.  In  most  of  the  states,  and  in 
our  own,  it  is  so  declared  by  statute.  This 
contract,  unlike  all  others,  is  indissoluble 
at  the  will  of  the  parties.  At  common  law 
it  may  be  entered  into  by  persons  of  proper 
age  and  mental  capacity  by  a  mutual  agree- 
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ment  or  understanding.     This  seems  to  lv3 
the  general  doctrine,  although  in  some  of 
the  states  a  ceremony  of  some  kind  is  held 
to  be  necessary,  even  though  common- law 
marriages  are  recognized.    There  is  a  con- 
siderable conflict  in  the  authorities  as  to  the 
acts  which  are  necessary  to  establish  a  com- 
mon-law marriage,  some  courts  even  going 
to  the  extent  of  holding  that  continued  co- 
habitation aloue  is  sufficient,  while  others, 
hold  that  there  must  have  been  a  contract 
between  the  parties,  and  others  to  the  still 
further  extent  that  this  must  have  been  evi- 
denced by  some  kind  of  a  ceremony,  or,  at 
least,   a  declaration   to   that  effect  in  the- 
presence  of  other  parties.    In  Norihfield  v. 
Plymouth,  20  Vt.  590,  and  591.  in  speaking 
of  the  case  of  Ounningliams  v.  Cunninghams, 
2  Dow,  482.  Redfleld,  J„  says :    "  I/yrd  Eldon 
and  Lord  Redesdale  held  that  in  cases  of 
cohabitation  the  presumption  was  in  favor 
of  its  legal it}^ ;  but,  where  it  was  known  to- 
have  been  illicit  in  its  origin,  that  presump- 
tion could  not  be  made, — ''and  after  men- 
tioning certain  cases,  said :    "  In  these  stresa 
is  laid  upon  the  fact  that  a  marriage  per 
verba  de  prasenti  is  valid  in  that  state,  and 
also  at  common  law,  if  followed  bv  cohabi- 
tation.   This,  I  think,  could  hardljr  be  re-  / 
garded  as  law  in  tliis  state,  without  virtual Iv  / 
repealing  our  statute  upon  that  subject,     ft, 
certainly  has  never  been  so  regarded  under/ 
the  English  Statute  of  26  Geo.  II.   and  4 
Geo.  Iv.  chap.  76 ;  and  I  see  no  reason  why 
it  should  be  here,  when  it  is  clearly  a  dis- 
pensation with  all  the  requisitions  of  the 
statute  upon  the  subject.      Wherever  that 
rule  in  regard  to  the  law  of  marriage  pre- 
vails, as  it  does  in  Scotland,  cohabitation  a& 
man  and  wife  is  marriage,  since  it  implies, 
in  the  strongest  sense,  a  contract  in  prcesenti. 
to  be  husband  and  wife.''    In  Dickerson  v. 
Brown,    49  Miss.    870,    Tarbell,    J,,    says: 
"  With  reference  to  the  consent  necessary  ta 
the  consummation  of  marriage,  it  is  said : 
'Nothing  more  is  needed  than  that,  in  lan- 
guage which  is  mutually  understood,  or  ia 
any  mode  declaratory  of  intention,  the  par- 
ties accept  of  each  as  husband  and  wife.' 
And  Swinburne  lays  down  the  doctrine  that 
if  the  words  do  not'of  their  natural  meaning, 
or  bv  common  use,   'conclude  matrimony,' 
yet,  if  the  parties  intend  marriage,  and  their 
intent  sufficiently  appears,  'they  are'  insepa- 
rably man  and  wife,  not  only  before  God, 
but  also  before  men.'    And   this,  'consent 
may  be  either  verbal  or  written ;  and  where 
there   was   no   ceremony,    but   the   partiea 
merely  lived  together  as  husband  and  wife 
for  many  years,  they  were  held  to  be,  in  law, 
married,  " — citing  Hicks  v.  Cochran,  4  Edw, 
Ch.  107,  6  L.  ed.  814.     Quoting  from  Mr. 
Bishop  on  Marriage  and  Divorce,  par.  12,  the 
court  also  said:    **Thc  institution  of  mar- 
riage, commencing  with  the  race  and  attend- 
ing man  in  all  periods,  in  all  countries  of 
his  existence,  has  ever  been  considered  the- 
particular  glory  of  the  social  system.    It 
has  shown  forth  in  dark  countries,  and  ia 
dark  periods  of  the  world,  a  bright  luminary 
on  his  horizon.     And  but  for  this  institution 
all  that  is  valuable,  all  that  is  virtuous,  all 
that  is  desirable  in  human  existence,  would 
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]0Dg  since  have  faded  away  in  the  general 
retrograde  of  the  race,  and  In  the  perilous 
darkness  in  which  its  joys  and  its  hopes 
would  have  been  wrecked  together.  Mar- 
riage, then,  is  to  be  cherished  by  the  govern- 
ment  as  the  first  and  choicest  object  of  its 
regard.  Therefore  eFcry  court,  in  consider- 
ing questions  not  clearly  settled  or  defined 
in  the  law,  should  lean  towards  this  institu- 
tion of  marriage ;  holding,  consequently,  all 
persons  to  be  married  who,  living  in  the 
way  of  husband  and  wife,  may  accordingly 
be  presumed  to  have  intended  entering  into 
the  relation,  unless  the  rule  of  law  which  is 
set  up  to  prevent  this  conclusion  is  distinct 
and  absolute,  or  some  impediment  of  nature 
intervenes. " 

In  Leiois  v.  Amsi,  44  Tex.  841,  Roberts, 
€Ii.  J.,  says:  "A  marriage  is  a  mutual 
agreement  of  a  man  and  woman  to  live  to- 
gether in  the  relation  and  under  the  duties 
of  husband  and  wife,  sharing  each  other's 
fate  or  fortune  for  weal  or  woe,  until  parted 
by  death,  which,  in  organized  society,  is 
subject  to  certain  impediments,  and  legalized 
by  compliance  with  certain  jforms  of  law. 
The  relation  itself  is  natural ;  the  prescribed 
impediments  and  the  forms  of  laws  for  its 
legal  consummation  are  artificial,  being  the 
work  of  government.  What  was  known  as 
and  called  'marriages  null  in  law'  was  a 
real  marriage  accoraing  to  nature,  and  so 
intended  by  the  parties,  deficient  only  by 
the  existence  of  some  legal  impediment  or 
the  want  of  compliance  with  tne  forms  of 
law  in  contracting  it.  Our  laws  relieved 
against  the  impediment  and  the  want  of  legal 
forms,  but  did  not  make  an  attempt  to  make 
concubinage  marriage. "  It  is  there  held  that 
a  merely  conventional  arrangement  for  illicit 
intercourse  and  mutual  assistance  in  living, 
making  one  a  willing  mistress  and  the  other 
the  protecting  paramour,  was  not  sufficient 
to  establish  a  marriaire.  In  Jack9on  v. 
Winne,  7  Wend.  50,  it  is  held  that  the  mar- 
riage is  complete  if  there  has  been  a  full, 
free,  and  mutual  consent  between  the  parties, 
capable  of  contracting,  to  take  each  other  as 
husband  and  wife,  though  not  followed  up 
by  cohabitation.  In  2  Lawson,  Rights, 
Rem.  &  Pr.  §  711,  citing  various  cases,  it  is 
said :  **  At  common  law,  to  constitute  mar- 
riage, no  particular  solemnization  or  forms 
were  necessary.  Mutual  consent  to  enter 
Into  the  relation  of  husband  and  wife  was 
all  til  at  was  essential.  .  .  .  But,  a  mar- 
riage will  not  be  presumed,  even  where,  for 
convenience,  the  parties  hold  themselves  out 
as  man  and  wife  before  third  persons,  pro- 
vided their  cohabitation  has  the  elements  of 
a  purely  meretricious  relation.  Betrothal 
alone,  followed  by  cohabitation,  but  without 
a  present  agreement  to  become  husband  and 
wife,  does  not  constitute  a  valid  marriage. 
Ai.  offer  to  prove  that  a  man  and  woman 
lived  together  as  husband  and  wife  is  not  an 
oUer  to  prove  their  marriage.  At  common 
law,  the  fact  of  sexual  intercourse  after  an 
agreement  to  marry  at  a  future  day  does  not 
constitute  marriage.  The  copula  must  have 
been  in  fulfillment  of  the  agreement  to 
marry.  Where  the  beginning  of  a  cohabita- 
tion is  illicit,  there  can  be  no  presumption 
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of  marriage  from  the  cohabitation  and  repu* 
tation,**— and  that  **  circumstances  of  cohabi* 
tat  ion,  acknowledgment,  reputation,  and  rec- 
ognition by  the  family  form  a  presumption 
that  a  connection  was  matrimonial,  and  not 
meretricious." 

In  all  cases,  whether  common- law  mar* 
riages  are  recognized  or  not,  evidences  of 
col^bitation  and  repute  are  admissible,  as 
tending  to  show  a  valid  marriage.  Holding 
each  other  out  as  husband  and  wife  to  the 
public,  and  continued  living  together  in 
that  relationship  has  ordinarily,  if  not  uni« 
versally,  been  held  sufficient  proof,  unless 
contraaicted,  to  establish  It,  even  within 
those  states  where  common-law  marriages 
are  not  recognized.  This  presumption  could 
always  l)e  rebutted,  however,  by  showing 
that  the  parties  intended  their  connection  to 
be  illicit,  and,  if  it  was  so  Intended  at  its 
commencement,  it  is  presumed  to  continue 
unless  evidence  is  produced  of  a  change  of 
mind.  In  some  cases  it  is  held  that  although 
when  the  connection  began  there  was  an  im- 
pediment, known  to  the  parties,  preventing 
them  from  marrying  each  other,  yet  if  they 
desired  or  intended  marriage,  and  this  desire 
or  intention  is  shown  to  have  continued  after 
the  impediment  was  removed,  with  the  con- 
tinuance of  cohabitation,  it  has  been  held 
sufiScicnt.  And  in  1  Bishop,  Mar.  &  Div. 
^§  970-975,  979,  citing  a  number  of  cases. 
It  is  stated :  **  Sec.  970.  If  the  parties  desire 
marriage,  and  do  what  they  can  to  render 
their  union  matrimonial,  yet  one  of  them  is 
under  a  disability, — as  where  there  is  a  prior 
marriage,  undissolved, — their  cohabitation, 
thus  matrimonially  meant,  will  in  matter  of 
law  make  them  husband  and  wife  from  the 
moment  when  the  disability  is  removed. ;  and 
it  is  immaterial  whether  they  knew  of  its 
existence  or  its  removal,  or  not,  nor  is  this 
a  question  of  evidence. "  **  Sec.  975.  Though 
a  cohabitaticrti  was  introduced  by  a  formal 
ceremony  of  marriage,  and  the  parties  errone- 
ously supposed  the  impediment  of  a  former 
marriage  to  have  been  taken  away,  and  never 
had  their  mistake  corrected,  still,  in  locali- 
ties where  formal  solemnization  is  not  essen- 
tial, valid  marriage  may  be  presumed  to  have 
occurred  after  the  impediment  was  removed. 
To  employ  words  more  nicely  accurate,  and 
cover  a  larger  ground,  the  living  together  of 
marriageable  parties  a  single  day  as  married, 
they  meaning  marriage,  and  the  law  re- 
quiring only  mutual  consent,  nciakes  them 
husband  and  wife ;  for  here  are  all  the  ele- 
ments of  a  contract  of  present  matrimony.* 
"Sec.  979.  Where  a  woman  had  formal Ir 
married,  believing  her  husband  to  be  dead, 
and,  on  his  returning,  still  continued  to 
cohabit  under  the  second  marriage,  and  kept 
it  up  for  several  years  after  he  really  died, 
a  second  marriage  after  such  death  was  pre- 
sumed. And  in  another  case,  where  a  mar- 
ried man,  knowing  his  wife  to  be  aliva 
entered  into  a  form  of  marriage  with  another 
woman,  who  did  not  know  of  the  impedi- 
ment, and  continued  the  cohabitation  under 
this  second  marriage  until  after  the  death  of 
the  first  wife,  a  marriage  after  such  death 
was  inferred."  As  an  instance  in  which  a 
contrary  view  is  taken,  see  Reading  Fire  Int. 
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<ft  T.  Cd%  App,  118  Pa.  207.  4  Cent.  Rep. 
4^78.  The  court  said:  '^Undoubtedly  they 
lived  together  for  a  long  time  under  circum- 
stances sufficient  to  prove  intimate  sexual 
relations.  But  cohabitation  and  reputation 
alone  are  not  marriage.  They  are  merely 
circumstances  from  which  a  marriage  may 
sometimes  be  presumed.  It  is  a  presump- 
tion, however,  that  may  be  rebutted  by  other 
facts  and  drcomstances.  When  the  relation 
between  a  man  and  woman  living  together 
is  illicit  in  its  commencement,  it  is  pre- 
sumed so  to  continue  until  a  changed  rela- 
tion is  proved.  Without  proof  of  subsequent 
actual  marriage,  it  will  not  be  presumed  irom 
continued  cohabitation  and  reputation  of  a 
relation  between  them  which  was  of  illicit 
origin." 

Thus  it  will  be  seen  that  in  the  varions 
cases  relating  to  common-law  marriages  there 
Is  quite  a  difference  of  opinion  as  to  Just 
what  facts  and  circumstances  are  sufficient 
to  establish  the  relation.  Courts  undoubt- 
edly in  many  instances  Indulge  in  refine- 
ments of  distinction  that  never  entered  into 
the  minds  of  the  parties,  which  sometimes 
resulted  in  holding  the  marriage  relation  to 
have  been  established  by  the  conduct  of  the 
parties  where  there  was  no  real  intention  to 
take  each  other  as  husband  and  wife.  There 
may  have  been  no  ffreat  harm  in  this  in  such 
instances,  but  it  is  clearly  apparent  that 
under  similar  circumstances,  where  the  par- 
ties, or  one  of  them,  intended  to  assume  the 
relationship  of  husband  and  wife,  and  under 
no  other  Circumstances  would  have  consented 
to  cohabitation,  believing  that  the  relation- 
ship thus  formed  by  the  agreement  between 
themselves,  or  by  cohabitation  as  husband 
and  wife,  and  so  holding  themselves  out  to 
the  community,  would  be  a  yalld  marriage, 
have  subsequently  found,  to  the  shame  and 
sorrow  of  one  of  them  at  least,  that  such  an 
arrangement  constituted  nothing  more  than 
an  illicit  cohabitation  or  concubinage,  sub- 
ject to  abandonment  by  either  at  pleasure. 
In  Atkew  v.  Dupree,  citeid,  the  learned  judge 
approves  the  recognition  of  the  common-law 
marriage,  but  admits  that  It  is  sometimes 
abused.  He  states,  however,  that  "rarely 
will  the  parties  forego  the  benefits  of  the 
statute,  because  it  adds  so  much  to  the  re- 
spectability as  well  as  the  security  of  the 
contract."  Here,  it  seems  to  us,  a  strong 
argument  is  afforded  against  recognizing 
them  at  all,  for  it  is  evident,  if  the  parties 
once  understand  they  can  form  this  relation- 
ship only  in  compliance  with  the  statutory 
requirements,  there  will  be  no  attempt  to 
establish  it  in  any  other  manner,  and  the  in- 
stances of  resorting  to  cohabitation  for  that 
purpose,  instead  of  beins  few,  would  become 
entirely  abrogated.  The  decision  in  that 
case  is  put  upon  the  ground  that  marriage  is 
a  natural  right,  which. alwavs  existed  prior 
to  the  organization  of  any  form  of  govern- 
ment, ana  all  laws  in  restraint  of  it  should 
be  strictly  construed  in  consequence  thereof. 
It  is  held  that  it  should  be  the  policy  of  the 
law  to  sustain  all  such  contracts  and  rela- 
tions whenever  possible,  and  that  this  should 
always  be  done  unless  the  Legislature  has  ex- 
pressly declared  all  marriages  entered   into 
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or  solemnized  in  any  form,  other  than  the 
ways  provided  for  in  the  statute,  void.  We 
must  remember,  however,  that  in  many  ways 
the  natural  rights  or  privileges  of  mankind 
have  to  be  restrained  in  order  to  promote  the 
welfare  of  the  community  and  the  government 
of  the  many. 

This  question,  involving  as  it  does  the  best 
interests  of  society  and  the  preservation  of 
the  home  and  family, — the  foundation  of 
all  society,— has  ever  been  regarded  as  a  most 
important  one,  but  we  do  not  think  it  would 
serve  any  good  purpose  to  attempt  a  more 
full  review  of  the  many  authorities  bearing 
upon  it,  as  the  arguments  advanced  are  pretty 
fully  stated  in  the  opinions  quoted  from.  It 
has  been  a  question  so  often  before  the  courts, 
and  involved  in  so  many  contradictions  and 
shades  of  dlsiinctions,  it  is  impossible  to 
reconcile  them,  and  an  attempt  at  anything 
more  than  a  limited  review  would  be  profit- 
less. Our  only  desire  is  to  interpret  the  law 
as  it  should  be,  and  to  arrive  at  a  conclusion 
best  calculated  to  promote  the  welfare  of 
society.  In  order  to  sustain  the  validity  of 
common-law  marriages  in  many  of  the  states. 
the  courts  have  practically  overruled  the 
statutorv  law  upon  the  subject,  and  we  do 
not  feel  justified  in  following  them  when  it 
results  in  the  violation  of  the  most  ordinary 
rules  recoenized  in  construing  statutes,  nor 
do  we  think  the  true  interests  of  the  people 
lie  in  that  direction.  It  is  important  that 
publicity  should  be  given  to  such  contracts, 
to  guard  against  deceptions  and  to  provide 
accessible  evidence  to  prove  the  relationship. 
The  most  important  of  all  human  contracts 
should  not  be  left  free  from  all  impediments 
or  restrictions,  or  with  no  formalities  re- 
quisite for  its  realization.  Our  own  statutes 
(sections  1881-1896,  Qen.  Stat,  inclusive) 
provide  how  such  a  contract  may  be  entered 
into,  and  the  evidence  thereof  perpetuated. 
Certain  persons  are  authorized  to  perform  the 
ceremony,  and  it  is  also  provided  that  if  it 
be  performed  before  an  unauthorized  person 
the  validity  thereof  shall  not  be  questioned, 
if  such  marriage  be  consummated  with  a  be- 
lief of  the  persons  so  married,  or  either  of 
them,  that  they  have  been  lawfully  joined 
in  marriage.  It  is  also  provided  that  ''all 
marriages  to  which  there  are  no  legal  im- 
pediments, solemnized  before  or  in  any  re- 
ligious organization  or  congregation,  accord- 
ing to  the  established  ritual  or  form  com- 
monly practiced  therein,  are  valid."  It  is 
clear  that  in  making  provisions  for  these  ex- 
cepted cases  the  Legislature  was  of  the  opin- 
ion that  all  attempts  to  establish  the  relation- 
ship, other  than  in  accordance  with  the  ways 
provided  by  the  statute,  would  be  void,  and 
would  be  so  held.  Various  safeguards  are 
thrown  around  the  entering  into  this  relation- 
ship, such  as  the  requirement  of  a  license  to 
be  first  procured  before  any  persons  can  be 
joined  together  as  husband  and  wife;  and 
should  one  be  a  girl  under  the  age  of  eigh- 
teen years,  or  a  youth  under  the  age  of 
twenty-one  years,  it  is  provided  that  the 
license  shall  not  issue  except  upon  the  con- 
sent of  the  parents  or  guardians.  It  is  pro- 
vided that  marriaee  is  a  civil  contract,  which 
may  be  entered  Into  by  men  of  the  age  of 
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twenty -one  years,  and  women  of  the  age  of 
eighteen  years,  otherwise  capable;  and  it  is 
provided  that  none  under  that  age,  respect- 
ively, shall  marry,  except  the  consent  of  the 
parents  or  gutirdians  shall  first  be  obtained, — 
those   persons   who   are   supposed  to  be  the 
most  interested  in  the  welfare  of  the  indi- 
viduals  most   directly   concerned,  and  who 
would  carefuUv  consult  such  interests  before 
consenting.    If   common-law    marriages   are 
to    be    recognized,    this   provision   becomes 
wholly  powerless,  as,  by  a  simple  agreement, 
a  man,   though  forty  years  a  senior,  and  a 
girl  of  the  age  of  twelve  years,  can  enter  into 
this   relationship,  regardless  of  the   will  of 
the  parents,  or  even  a  boy  of  fourteen  years 
could  be  inveigled  into  this  relationship  by 
a  woman  many  years  his  senior.    It  is  true 
such  instances  are  rare,  but  that  affords  no 
reason  wh^  they  should  be  tolerated  in  any 
case.     While  the  marriage  state  is  the  most 
commendable  one,   and  ought  to  be  encour- 
aged in    all   legitimate  ways,  having,  as  it 
does,  its   origin    in  divine  law,   it  seems  to 
us,  if  the  statutory  requisites  are  dispensed 
with,  it  would  to  some  extent  set  a  premium 
upon  illicit  intercourse.    If  a  mere  contract 
between  the  parties,  to  which  there  are  no 
witnesses,  is  to  be  recognized  as  valid,  it  is 
evident   that   a  contract  thus  lightly   made 
might  as  easily  be  repudiated,  or,  if  cohab- 
itation   and    reputation  without   any  agree- 
ment  constitute  marriage,  the  former  must 
precede  the  latter,  for  it  is  the  cohabitation 
which  raises  the  presumption  and  causes  the 
reputation  or  assumption  of  the  relationship 
of  matrimony.     If  an  agreement  between  the 
parties  is  to  be  required,  with  the  further  con- 
dition that  it  be  made  before  some  third  per- 
son as  a  witness,  without  any  other  proof  of 
it,  or  any  means  provided  for  preserving  such 
proof,  the  death  of  the  witness  removes  all  the 
evidence,  asidt;  from  the  parties  themselves. 
And  what  would  be  easier  than  for  parlies 
to   agree   privately  to  become  husband  and 
wife,  and  after  cohabiting  for  a  time  mutu- 
ally agree  to  dissolve  the  relationship,  or  to 
conceal  the  fact  that  they  had  ever  entered 
into  the    contract,  and  repudiate   it?    It    is 
contrary  to  public  policy  and  public  morals, 
and  revolting  to  the  senses   of   enlightened 
society,  that  parties  could  be  placed  in  such 
a  condition  that  they  might  mutually  repu- 
diate an  arrangement  of  this  kind  previously 
entered  into,  whatever  the  reason  might  be, 
and   yet   this  would  follow  if  common-law 
marriages  are  to  be  recognized.    By  adhear- 
ing  to  the  statutory  provisions  all  objection- 
able cases  of  this  kind  are  eliminated,  parties 
are  led  to  regard  the  contract  as  a  sacred  one, 
as  one  not  lightly  to  be  entered  into,  and  are 
forcibly  impressed  with  the  idea  that  they 
are  forming  a  relationship  in  which  society 
has  an  interest,  and  to  which  the  state  is  a 
party.     Illicit  intercourse  would  to  a   great 
extent  be  prevented,  and  there  would  be  no 
attempts  upon  the  part  of  either  one  to  form 
the  relationship  in  any  clandestine  way,  or 
any  attempt  by  one  to  overreach  the  other  in 
such    a    way,  knowing  that   such    attempts 
would  be  ineffectual. 

There  is  a  growing  belief  that  the  welfare 
of  society  demands  further  restrictions  in  this 
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direction,  and  that  this  will  find  voice  in  fut- 
ure legislation;  that   an    institution    of    this 
kind,   which    is  so   closely  and    thoroughly 
related  to  the  state,  should  be  most  careftillj 
guarded;  and  that  improvident  and  improper 
marriages   should    be    prevented.    All    wise 
and  healthful  regulations  in   this  direction, 
prohibiting  such  marriages   as  far  as  prac- 
ticable,   would   tend    to   the    prevention   of 
pauperism  and  crime  and  the  transmission  of 
hereditary  diseases  and  defects,  and  it  may 
not  be  regarded  as  too  chimerical  to  say  that 
in  the  future  laws  may  be  passed  looking  to 
this  end.    Certainly  it  is   a  legitimate  sub- 
ject  for   legislation,  for   the   state    has   an 
interest  in  each  act,  contract  and  relation  of 
its  individual    members    that   in   any  wise 
affects   the  public  welfare,  or  tends  to  the 
j  injury   of    the   individual,    and    these   will 
become  regulated  more  and  more  in  various 
ways,  as  the  government  of  man  approaches 
greater  degress  of  perfection,  and  the  rights, 
relations,  and   responsibilities  of  one  person 
with  regard  to  another,  and  to  all  others,, 
become  better  understood.    Every  ibou^btful 
person  would  desire  this  should  be  so.  e^eu 
though  in  some  cases  it  might  seem  to  result 
in  individual  hardship.    It  is  true  the  Legis- 
lature may  expressly  provide  that  all  mar- 
riages not  entered  into  in  the  ways  poiobeci 
out  by  the  statute,  and  not  within  the  ex- 
ceptions provided  for,  shall  be  held  invalid^ 
but  this   affords    no  reason  for  not    giving 
effect  to  the   clear   intention  otherwise   ex- 
pressed  in   the  legislation  existing,   becaude 
the  Legislature   has   not   expressly  declared 
all    others   void.     Our   statutes    in    relation 
hereto  would,  if  upon  any  other  subject,  be 
held  mandatory  and  prohibitive,  and  we  see 
no  reason  why  the  same  effect  should  not  be 
given  to  them  here,  for  the  law  could  as  well 
say  that  all  attempted  marriages  should  be 
valid,    notwithstanding,  the    statut<^    req- 
uisites  were   not   complied  with.    S(owever 
this  question   is  decided,   it  may  result   in 
hardship  in  some  cases,   but  we    think  the 
lesser  injury  will  come  from  an  adherence  to 
the   statutory  requisites    than   otherwise,  to 
the  end  that  these  contracts  should  be  made 
permanent,  and  not  revocable  at  the  will  and 
pleasure  of  the  parties;  that  parents  may  be 
made  responsible  for  the  support*  mainten- 
ance, and  care  of  their   offsprincr,  and  the 
legitimacy   of   the  offspring  established  be- 
yond  dispute.     Our  statute,   has    to   some 
extent  undertaken  to  protect  the  innocent  by 
providing   that   children    bom   in   unlawful 
wedlock  shall  become  legitimate  in  case  of 
the  subsequent  intermairage  of  the  parents,, 
and  the  Legislature  mav  go  still  further  ia 
this  direction,  should  it  be  deemed  advisable, 
even  to  the  extent  of  conferring  all  the  righta 
upon   them   that   children   bom    of   lawful 
wedlock    have.    This,  although   opposed  to 
the   old  doctrine  of  preventing  the  parents 
by  punishing  the  issue,  would   seem  to  be 
more  in  accord  with  principles  of  justice  and 
modern  ideas  thereof. 
Reterud  and  remanded. 


Anderst  Oh.  J.,  and  Danb 
and  Hoyty  J7.,  concur. 
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nie  dikiue  ''iiiile«ishe  shall  be  married. 
In  which  case  her  life  estate  shall 
eeaset*^  is  not  void  as  a  restraint  on 
marriag^e*  in  a  will  ffivioflr  testator^s  daughter 
a  life  estate  in  his  homestead  and  providinir  that 
iQ  the  ereot  of  her  marriacre  the  homestead  to- 
fi^ether  with  the  testator^s  other  property  should 
be  equally  divided  among  his  children;  where 
from  the  whole  will  it  is  apparent  that  the  testa- 
tor*8  intention  was  not  to  restrain  his  daughter 
from  marrying,  but  to  provide  for  her  support 
until  she  did  so. 

(Maroh29,18IB.) 

REPORT  by  the  Supreme  Judicial  Court 
for  PeDobscot  County  for  the  opinion  of 
the  full  court  of  a  bill  in  equity  filed  to  obtain 
construction  of  a  clause  in  the  will  of  William 
Mann,  deceased,  by  which  he  gave  his  daugh- 
ter a  life  estate  in  bis  homestead,  unless  she 
married,  in  which  event  it  was  to  be  divided 
among  his  children.  Judgment  declaring  the 
de/eaaanee  elaiise  valid. 

The  facts  sufficiently  appear  in  the  opinion. 

Mr.  A.  W.  Paine,  for  plaintiffs: 

Can  a  parent  make  provision  for  his  daugh- 
ter to  terminate  on  her  marriage?  That  the 
negative  of  this  question  was  the  well-estab- 
lished doctrine  of  the  old  English  law  is  ad- 
mitted, but  it  is  claimed  that  if  not  wholly 
otherwise  now,  the  principle  is  so  far  over- 
ruled as  not  to  be  applicable  to  the  case  at  bar. 
Lord  Loughborough,  chancellor,  in  review  of 
the  whole  doctrine  in  Stackpole  v.  Beaumont, 
8  Yes.  Jr.  89,  strongly  criticised  the  same  as 
"having  no  Just  application  to  the  English 
law,"  his  conclusion  being  strongly  supported 
by  the  distinguished  author  on  Wills. 

2  Redf.  Wills,  290,  291.  295,  298. 

But  when  the  principle  is  applicable,  if  there 
be  a  specific  devise  over,  upon  the  happening 
of  such  marriage,  the  devise  is  held  jb^oog. 
Some  authorities  are  to  the  effect  that  if  the 
devise  over  is  to  the  heirs  the  same  is  void; but 
this  is  the  case  only  where  the  devise  is  of  the 
residu um.  If  it  be  special  or  specific  the  devise 
over  is  valid.    This  is  our  case. 

Parsons  v.  WinsUno,  6  Mass.  169,  4  Am.  Dea 
107;  Bex  v.  Cotton,  2  Ves.  Sr.  29Z;Wheeler  v. 
Bingham,  1  Wils.  188;  2  Jarmao,  Wills,  1880 
eil.  570;  Giles  v.  Little,  104  U.  S.  291,  26  L. 
ed.  745. 

Beouests  of  personal  property  in  such  cases 
may  be  void  where  real-estate  devises  would 
be  good. 

2  Jarman,  Wills,  570;  Jones  v.  Jones,  L.  R. 
1  d  B.  Div.  279. 

Here  there  ia  no  absolute  forfeiture  of  an 
estate  upon  marriage,  but  she  is  simply  made 
equal  with  her  married  sister  and  brother,  each 
to  have  a  third  when  she  was  placed  in  like 


condition  with  them  by  matrimony.  This  is 
an  important  consideration.  ' 

The  courts  very  generally  agree  that  the 
principle  does  not  apply  to  widows  or  second 
marriages — that  specific  devises  over  to  others 
prevent  the  applicaiion  of  the  principle— and 
that  the  principle  onl^  applies  to  cases  where 
there  is  evidently  an  intention  on  the  part  of 
testator  to  discourage  marriage  by  terrorizing 
the  maiden  party. 

4  Kent,  Com.  26;  Jones  v.  Jones,  L.  R.  1  Q. 
B.  Div.  279;  Crompton  v.  Crompton,  9  East, 
267;  RandaU  v.  Marble,  69  Me.  813,  31  Am. 
Rep.  281;  Mansfield  v.  Mansfield,  75  Me.  509; 
A'ash  V.  Simpson,  1  New  Eng.  Rep.  699,  78 
Me.  148;  Parsons  v.  Winslow,  6  Mass.  169.  4 
Am.  Dec.  101  yOibbens  v.  Qibbens,  1  New  Eng. 
Rep.  98, 140  Mass.  102, 54  Am.  Rep.  458;  Olney 
V.  HvU,  21  Hck.  UhDana  v.  Murray,  122  N. 
Y.  604;  Meyer  v.  Cahen,  111  N.  Y.  270;  Mns- 
terson  v.  Totenshend,  10  L.  R.  A.  816,  123  N. 
Y.  458;  Qraydon  v.  Qraydon,  23  N.  J.  Eq.  230, 
25  N.  J.  Eq.  561 ;  Courier  v.  Staoa,  27  N.  J. 
Eq.  305;  Kouvalinka  v.  Qeibel,  ifS  N.  J.  Eq. 
443;  Phillips  v.  Medbury,  7  Conn.  568;  Giles  v. 
LittU,  104  U.  8.  291,  26  L.  ed.  745;  2  Jarman, 
Wills,  56&-578;  Adam^  v.  Mason,  85  AUu  452; 
Be  Beinhardt,  74  Cal.  365;  Davison's  App,  19 
Pitts.  L.  J.  N.  8.  258;  Phillips  v.  Fergerson,  1 
L.  R.  A.  837,  85  Va.  509;  Beuff  v.  Colsman,  80 
W.  Va.  171;  Bowland  v.  Bowland,  29  S.  C.  54; 
Squier  v.  Harvey,  6  New  Eng.  Rep.  508,  R.  L 
Index  CC.  35;  Beshore  v.  Lytle,  18  West.  Rep. 
788,  114  Ind.  8;  Coppage  v.  Alexander,  2  B. 
Mon.  313,  88  Am.  Dec.  \^\Witliams  y.Vot^ 
cleave,  7  T.  B.  Mon.  888;  Vaughn  v.  Loeejoy, 
34  Ala.  437;  Best  v.  Best,  88  Ey.  569;  Siddons 
V.  Coekrell,  181  111.  653;  Broteman's  App,  133 
Pa.  478;  Martin  v.  JSeigler,  32  S.  C.  267;  I^even- 
good  V.  HoopU,  124  Ind.  27;  DoyaX  v.  Smith,  28 
Ga.  262. 

Mr.  Charles  H.  Bartlett*  for  respondent: 

The  provision  in  the  will  by  which  the  life 
estate  of  the  testator's  daughter  Helen  was  to 
cease,  if  she  married,  and  the  homestead  go  to 
his  three  children,  is  a  condition  subsequent  in 
general  restraint  of  marriage,  without  a  valid 
limitation  over,  and  therefore  void. 

Both  Webster  and  Worcester  define  the 
word  "unless"  as  meaning  "if  not;"  the  clause 
which  follows,  **  so  long  as  she  shall  live  and 
remain  unmarried,  '».tc..  Is  merely  explanatory 
of  the  preceding  clause  and  is  odly  surplusage. 

In  a  devise  to  trustees  to  pay  over  the  net 
income  to  the  testator's  granoson,  "so  long  as 
he  shall  remain  unmarried,"  the  condition  was 
held  void  and  the  grandson  was  entitled  to  the 
income  after  his  marriage. 

Otis  V.  Prince,  10  Gray,  581. 

Unqualified  restrictions  on  marriage  are  void 
on  grounds  ofpublic  policy. 

2  Jarman.  Wills,  5th  Am.  ed.  572. 

The  condition  was  held  void  where  the  tes- 
tator did  not  regard  bis  daughter  as  being  in  a 
fit  state  of  healib  to  marry  on  account  of  a  sup- 
posed nervous  affection. 

MorUy  v.  Bennoldson,  2  Hare,  570. 


NOTs.— For  a  ooUeotlon  of  authorities  upon  the  I  marriage,  see  note  to  PhiUipe  v.  Ferfferaon  (Ya.)  I 
subject  of  testamentary  oondltioos  in  restraint  of  1  L.  B.  A.  837. 
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A  coDditioD  subsequent  aDuexed  to  a  devise 
or  coDveyance  of  real  estate,  if  of  a  general 
character,  is  void. 

Randall  v.  Marble,  69  Me.  810, 81  Am.  Rep. 
281;  OtU  V.  Prince^  supra. 

The  limitation  over  to  the  testator's  heirs  is 
void. 

Randall  v.  Marble  and  Otis  v.  Ptinee,  su- 
pra; 4  Kent,  Com.  *606. 

The  condition  is  void  because  the  estate 
limited  over  is  incoiporated  with  the  whole 
residue  of  the  testators  estate. 

Parsons  v.  Winslaw,  6  Mass.  167,  4  Am.  Dec. 
107. 

When  a  subsequent  condition  is  annexed  to 
a  gift  of  land,  if  general,  it  is  void,  and,  al- 
though broken,  tbe  estate  of  the  donee  con- 
tinues. 

2  Pom.  Eq.  Jur.  §  938. 


Whitehouse*  J.,  delivered  the  opinion  of 
the  court: 

This  is  a  bill  in  equity  brought  for  the  pur- 
pose of  obtaining  a  judicial  construclion  of 
&e  following  will: 

"(1)  I  will  that  the  money  which  may  come 
from  the  policy  of  insurance  which  I  hold  on 
my  own  hfe  be  appropriated  to  the  payment 
and  discharge  of  any  and  all  mortgages  then 
existing  on  my  homestead  house  and  lot  on 
Cedar  street,  in  said  Bangor,  so  that  said  home- 
stead may  be  free  from  all  incumbrances,  and 
any  balance  to  be  applied  to  pay  any  taxes 
then  due  or  unpaid,  on  said  homestead,  and 
any  balance  to  ffo  with  mv  other  estate. 

''(2)  M;^  said  nomesteaa  house  and  lot  afore- 
said I  give  and  devise  to  my  unmarried 
daughter,  Helen  S.  Mann,  for  and  during  her 
natural  life,  unless  she  shall  be  married,  in 
which  case  her  life  estate  shall  cease.  So  long 
as  she  shall  live  and  remain  unmarried  she  is 
to  have  the  exclusive  rifht  of  occupation,  use, 
and  enjoyment  of  said  homestead,  but  subject 
to  the  duty  of  keeping  it  in  good  repair  at  her 
expense,  and  paying  all  taxes  and  keeping  the 
property  well  insured.  If  all  parties  interested 
see  fit  to  sell  the  property,  they  may  do  so,  in 
which  case  said  Helen  is  to  receive  the  net  in- 
come from  the  proceeds  of  sale,  the  same  to 
be  well  invested  for  that  purpose;  and,  if  the 
buildings  are  burned  in  whole  or  part,  the 
insurance  money  shall  be  applied  to  repair  or 
rebuild,  unless  all  agree  to  a  different  ap- 
propriation of  the  money,  viz.,  all  parties 
interested. 

'*(8)  All  other  estate,  real  and  personal,  of 
all  kinds,  which  I  may  own  or  possess  at  death. 
Including  the  remainder  of  my  homestead 
house  and  lot  aforesaid,  my  farm  on  the  'Odlin 
Road,'  so  called,  and  all  other  property,  I  give 
in  equal  shares  to  my  three  children,  William 
E.  Mann,  Mrs.  Augusta  8.  Harden,  and  Helen 
S.  Mann,  to  have  and  to  hold  the  same  to  them, 
and  their  heirs  and  assigns,  forever." 

After  the  death  of  the  testator.  Helen  8. 
Mann  married,  and  is  the  defendant  in  this 
suit. 

The  language  of  the  second  item  of  the  will 
is  specially  brought  in  question.  The  plaintiff 
says  that  tbe  defendant's  "life  estate"  in  the 
homestead  was  terminated  by  her  marriage, 
while  the  defendant  contends  that  the  clause 
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limiting  her  exclusive  title  by  her  marriage  ia 
void,  as  being  a  condition  in  restraint  of  mar- 
riage, and  that  she  is  entitled  to  the  sole  use 
ana  occupation  of  the  homestead  during  her 
natural  life. 

It  is  undoubtedly  an  established  rule  of  law 
that,  even  with  respect  to  devises  of  real 
estate,  a  subsequent  condition  which  is  intended 
to  operate  in  general  and  unqualified  restraint 
of  marriage,  or  tbe  natural  enect  of  which  is 
to  create  undue  restraint  upon  marriage  and 
promote  celibacy,  must  be  held  illegal  and 
void,  as  contrary  to  the  principles  or  sound 

fmblic  policy.  It  appears  from  tbe  early  Eng- 
ish  cases  that  this  doctrine  was  borrowed  by 
the  English  ecclesiastical  courts  from  the 
Roman  civil  law,  which  declared  absolutely 
void  all  conditions  in  wills  restraining  mar- 
riage, whether  precedent  or  subs^uent, 
whether  there  was  anv  gift  over  or  not.  But 
the  courts  of  equity  found  themselves  greatly 
embarrassed  between  their  anxiety  on  tne  one 
hand  to  follow  the  ecclesiastical  courts,  and 
their  desire  on  the  other  to  give  more  heed  to 
the  plain  intention  and  wish  of  the  testator  as 
manifested  by  the  whole  will.  Thereupon  the 
process  of  distinguishing  commenced  for  the 
purpose  of  preventing  obvious  hardships 
arismg  from  the  application  of  that  technical 
rule  to  particular  cases.  As  a  result  there  has 
been  ingrafted  upon  the  doctrine  a  multitude 
of  curious  refinements  and  subtle  distinctions 
respecting  real  and  personal  estate,  conditions 
ana  limitations,  conditions  precedent  and  con- 
ditions subsequent,  gifts  with  and  without 
valid  limitations  over,  and  the  application  of 
the  rule  to  widows  ana  other  persons.  Indeed, 
it  may  be  said  of  tbe  decisions  upon  this  sub- 
ject with  even  more  propriety  than  was  ot>- 
served  by  Lard  Mansfield  in  regard  to  another 
branch  of  law,  that  "the  more  we  read,  unless 
we  are  very  careful  to  distinguish,  the  more 
we  shall  be  confounded."  The  whole  subject 
as  to  what  conditions  in  restraint  of  marriage 
shall  be  regarded  as  valid  and  what  as  void 
would  seem  to  be  involved  in  great  uncertainty 
and  confusion  both  in  England  and  in  this 
country.  There  is  dearly  discernible,  how- 
ever, through  all  tbe  decisions  of  later  times, 
an  anxiety  on  the  part  of  the  judges  to  limit 
as  much  as  possible  the  rule  adopted  from  the 
civil  law.  "The  true  rule  upon  the  subject 
is,"  says  Mr.  Redfleld,  "that  one  who  has  an 
interest  in  the  future  marriage  and  settlement 
of  a  person  in  life  may  annex  any  reasonable 
condition  to  the  bequest  of  property  to  such 
person,  although  it  may  operate  to  delay  or  re- 
strict the  formation  of  the  married  relation, 
and  so  be  in  some  respect  in  restraint  of  mar- 
riage. .  .  .  Where  there  are  hundreds  of 
conflicting  cases  upon  a  point,  and  no  general 
principle  running  through  them  by  which 
they  can  be  arranged  or  classified,  what  better 
can  be  done  than  to  abandon  them  all,  and  fall 
back  upon  the  reason  and  good  sense  of  the 
question,  as  the  courts  have  of  late  attempted 
to  dor  2  Redf.  Wills,  *290,  §  20,  and  note. 
See  also  Id.  297,  and  2  Jarman,  Wills,  569. 

Beyond  the  general  proposition  first  slated, 
the  cases  seem  finally  to  rtsolve  themselves  for 
the  most  part  into  the  mere  judgment  of  the 
court  upon  the  circumstances  of  each  particular 
case.    2  Redf.  Wills,  •297,  g  81;  2  Pom.  £q. 
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jfur.  988;  Chppaffey,  Alexander,  2  B.  Mod.  818, 
and  note  to  same,  88  Am.  Dec.  158. 

Bat  the  role  was  so  far  modified  and  re- 
laxed that  conditions  annexed  to  devises  and 
legacies  restraining  widows  from  marrying 
have  almost  uniformly  been  pronounced  valid. 
2  Pom.  Eq.  Jur.  supra.  From  the  numerous 
decisions  upon  the  subject  in  the  United 
States,  the  conclusion  is  fairly  to  be  drawn 
that  such  conditions  will  be  upheld  in  the 
case  of  widows,  whether  there  is  a  gift  over  or 
not.  2  Jarman, Wills,  p.  564,  note  £9;  2  Redf. 
Wills,  296;  Schouler.  Wills,  608.  See  also 
recent  cases  of  Knight  v.  Mahoney,  152  Mass. 
628,  9  L.  B.  A.  578,  and  Nash  y.  Simpson,  78 
He.  142,  1  New  Eng.  Rep.  699. 

In  2  Redf.  Wills.  296,  the  author  says: 
*'We  apprehend  there  is  no  substantial  reason, 
either  in  law  or  morals,  why  a  man  should  be 
allowed  to  sunex  an  unreasonable  condition  in 
restraint  of  marriage,  one  merely  in  terrorem, 
in  case  of  a  wife,  more  than  of  a  child  or  any 
other  person,  in  regard  to  whose  settlement  in 
life  he  may  fairly  be  allowed  to  take  an  inter- 
est: but  the  cases  certainly,  many  of  them, 
maintain  such  distinction.'* 

It  is  unnecessary,  however,  to  enter  upon 
an  elaborate  discussion  of  the  sublect.  The 
existence  of  the  rule  as  recognized  in  Randall 
y.  Marble,  69  Me.  810,  81  Am.  Rep.  281,  is  not 
here  Questioned.  In  that  case  the  rule  was 
applied  to  a  "crude  and  ill -defined"  proviso  iu 
a  deed  of  real  estate.  We  have  no  occasion 
to  question  the  soundness  of  that  decision.  It 
was  the  judgment  of  the  court  upon  a  particu- 
lar set  of  words  in  that  deed.  It  is  not  an 
authority  to  control  the  judgment  of  the  court 
respecting  the  construction  of  an  entirely  dif- 
ferent set  of  words  in  a  testamentary  gift  of 
real  estate. 

There  is  a  recognized  distinction  between 
conditions  in  restraint  of  marriage  annexed  to 
testamentary  di-spositions,  and  restraints  on 
marriage  contained  in  the  very  terms  of  the 
limitation  of  the  estate  giyen. 

In  Heath  y.  Leiois,  8  De  G.  M.  &  G.  954, 
(1858,)  a  testator  made  a^f t  of  £30  a  year  to 
an  unmarried  woman  during  the  term  of  her 
natural  life,  "if  she  shall  so  long  remain  un- 
married." Lord  Justice  Knight  Bruce  said: 
"It  must  be  agreed  on  all  hands  that  it  is,  by 
the  English  law,  competent  for  a  man  to  give 
to  a  single  woman  an  annuity  until  she  shall 
die  or  be  married,  whichever  of  these  two 
eyents  shall  first  happen.  All  men  agree  that, 
if  such  a  legatee  shall  marr^,  the  annuity 
would  thereupon  cease.  'During  the  term  of 
her  natural  lire,  if  she  so  long  remain  unmar- 
ried.' is  the  technical  and  proper  language  of 
limitation,  as  distinguished  from  a  condition." 

Lord  Justice  Turner  said:  '*  It  may  either 
be  a  gift  for  life  defeated  by  a  condition,  or  it 
may  be  a  gift  to  her  so  long  as  she  remains 
unmarried,  that  is,  for  life  if  she  be  so  long  un- 
married; and  the  question  is  therefore  purely 
one  of  intention,  in  which  of  the  two  senses 
the  words  were  used." 

Jones  y.  Jones,  L.  R  1  Q.  B.  Div.  279  (1876). 
i8  an  important  authority.  It  related  to  a 
devise  of  real  estate,  the  testator's  language 
being  as  follows:  "Provided  said  Mary  re- 
mains in  her  present  state  of  single  woman; 
otherwise,  if  she  binds  herself  in  wedlock,  she 
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is  liable  to  lose  her  share  of  the  said  property 
Immediately,  and  her  share  to  be  possessed  by 
the  other  party  mentioned."  Blackburn .  J., 
said:  "A  number  of  cases  hav^  been  referred 
to,  from  which  it  appears  that  ttic  courts  of 
equity  have  adopted  from  the  ecclesiastical  or 
civil  law,  it  is  unnecessary  to  say  to  what 
extent,  the  rule  that  conditions  in  general 
restraint  of  marriage  are  invalid.  The  attempt 
to  escape  from  the  consequences  of  this  rule 
led  to  decisions  in  which  a  great  many  nice 
distinctions  were  established  as  to  whether  the 
bequest  amounted  to  a  condition  or  only  a 
limitation.  If  this  point  had  been  as  to  a 
bequest  of  personal  estate,  it  would  have  been 
necessary  to  look  at  these  decisions.  But  this 
is  a  devise  of  land  which  is  governed  by  the 
rules  of  the  common  law,  and  it  is  admitted 
that  there  is  no  case  which  extends  the  rule  as 
to  conditions  or  limitations  to  devises  of  land. 

"There  is,  I  admit,  strong  authority  that, 
when  the  object  of  the  will  is  to  restrain  mar- 
riage and  promote  celibacy,  the  courts  will 
hold  such  a  condition  to  be  contrary  to  public 
policy  and  yoid.  But  here  there  appears  to  be 
no  intention  to  promote  celibacy.  Now  here, 
I  think,  when  one  sees  the  scope  of  the  testa- 
tor's dispositions,  it  comes  to  this:  *I  have 
left  to  three  women  enough  to  live  upon,  and 
if  one  of  them  dies  I  bnng  in  Jemima  and 
Mary.  But  if  Mary  (I  suppose  as  the  youngest 
she  was  most  likely  to  change  her  state)  hap- 
pens to  marry,  her  husband  must  maintain  her, 
and  her  share  shall  pass  to  the  rest.'  Now,  if 
he  had  said  Mb  in  express  words,  could  it 
have  been  contended  that  his  provision  was 
contrary  to  public  policy?  I  think  not.  It  is 
admitt^  that  the  limitation  to  Mary  until  she 
marries  is  perfectly  good,  but  it  is  said  that 
here,  because  the  disposition  is  in  the  form  of 
a  condition,  it  is  bad." 

Lush,  J,,  said:  "We  ought  to  take  the 
words  in  such  a  sense  as  to  cariy  out  the  object 
of  the  testator,  unless  it  is  illegal;  and,  as  I 
read  the  words,  the  testator  only  meant  to  pro- 
vide for  her  while  she  was  unmarried.  There 
is  nothing  in  these  words  which  compels  us  to 
think  it  was  the  testator's  object  that  this  niece 
should  never  marry  at  all;  he  probably  sup- 
posed that  she  would  be  maintained  by  her 
husband,  and  did  not  mean  to  provide  for  hus- 
band and  wife."  See  also  ffot^s  Estate,  88  Pa. 
422;  Cryrnell  y.  Lovett,  86  Pa.  100;  Qraydon 
V.  Qraydon,  28  N.  J.  Eq.  230;  Gourter  v.  Stagg, 
27  N.  J.  Eq.  805. 

It  is  the  enlightened  policy  of  courts  of 
equity,'  when  not  restrained  by  compulsory 
rules,  to  seek  to  discover  the  intention  of  the 
testator  from  the  whole  instrument,  rather 
than  from  any  particular  form  of  words. 

In  the  case  before  us,  the  testator  makes 
careful  provision  in  the  first  item  of  the  will 
for  the  appropriation  of  so  much  of  the  pro- 
ceeds of  his  life  insurance  as  might  be  neces- 
sary to  discbarge  all  mortgages  on  the  home- 
stead. In  the  second  item  he  devises  the 
homestead  to  his  unmarried  daughter  "for  and 
during  her  natural  life,  unless  she  shall  be 
married,  in  which  case  her  life  estate  shall 
cease.  So  long  as  she  shall  live  and  remain 
unmarried  she  is  to  have  the  exclusive  right  of 
occupation,  use,  and  enjoyment  of  said  home- 
stead."   In  case  all  parties  interested  agree  to 
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a  sale  of  tlie  property,  this  daughter  "is  to 
receive  the  net  income  of  the  proceeds,  *'the 
Ftfme  to  be  well  invested  for  that  purpose;" 
and,  in  the  eyent  of  the  destruction  of  the 
buildings  by  fire,  the  insurance  money  shall  be 
applied  in  rebuilding  them.  In  the  third  item 
lie  gives  the  residue,  including  the  remainder 
of  bis  homestead,  to  bis  Uiree  children  in  equal 
Bhares. 

Here,  then,  is  the  case  of  a  parent  who  has 
a  recognized  right,  and  was  under  a  moral 
obligation,  to  interest  himself  in  the  settle- 
ment of  his  daughter.  To  the  ordinary  mind, 
unirammeled  by  the  "medievalism  of  the 
law,"  there  is  nothing  in  the  will  indicating 
any  other  thought  or  feeling  than  an  affection- 
ate  regu^  for  the  welfare  and  happiness  of  a 
beloved  daughter,  and  an  anxious  desire  to 

grovide  for  her  a  permanent  and  comfortable 
ome.  The  modern  court,  free  from  the  incu* 
hus  of  arbitrary  legal  dogmas,  must  fail  to  dis- 
cover in  the  language  of  this  will  any  sugges- 
tion of  a  purpose  on  the  part  of  the  father  to 
impose  a  condition  in  terrorem  in  restraint  of 
his  daughter's  marriafl:e.  It  discloses  no  other 
disposition  than  a  praiseworthy  desire  to  secure 
to  the  daughter  the  continued  occupation  and 
enjoyment  of  the  old  homestead  until,  bv  rea- 
son of  her  marriage,  she  should  cease  to  need 


it;  then  she  was  to  share  ^qnnlly  with  her  sis- 
ter and  brother  in  the  entire  estate.  It  is 
manifest  from  the  whole  tenor  of  the  will  that 
nothing  was  more  remote  from  the  real  pur- 
pose of  the  testator  than  the  idea  of  discour- 
aging the  marriage  of  this  daughter.  The 
intention  was  not  to  promote  celibacy,  but 
simply  to  furnish  support  until  other  means 
should  be  provided.  Because  of  the  inadvert- 
ent use  by  the  scrivener  of  the  word  *' unless," 
this  court  is  not  compelled  to  impose  upon  this 
instrument  an  intention  which  it  is  manifest 
from  the  con  text  the  testator  never  had.  There 
is  no  such  inflexible  rule;  the  rights  ot  the 
parties  are  not  to  be  determined  by  an  applica- 
tion of  such  a  Procrustean  method.  The  pro- 
vision is  in  no  respect  contra  bonag  mores.  It 
is  not  violative  of  any  principle  of  sound  policy: 
and,  if  it  is  here  necessary  and  proper  to  recog- 
nize and  maintain  the  distinction  between  a 
limitation  and  a  condition  subsequent,  the  lan- 
guage of  this  will  should  be  held  to  constitute 
a  valid  limitation,  and  not  an  illegal  condition. 

The  defendant's  exclusive  right  to  the  pos- 
session and  enjoyment  of  the  entire  homestead 
ceased  upon  her  marriage. 

Decree  accordingly, 

Peters.  Ch.  </.,  and  Virg^  IdbbejTt 
Emexy  and  Foster*  /«/.,  concurred. 
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!•  A  motion  for  a  new  trial  must  be 
made  within  the  time  fixed  by  the  statute 
or  all  errors  ocourring  at  the  trial  are  waived. 

8.  The  overroling^  of  a  motion  to  quash 
the  entire  panel  of  petit  Jurors  sum- 
moned to  serve  at  the  term,  interposed  before 
the  trial  began,  may  be  considered  on  appeal  in- 
dependently of  a  motion  for  a  new  trial  in  whloh 
Jt  was  unnecessarily  embodied,  but  which  was 
filed  too  late. 

8.  Orders  of  the  trial  court  dismissing 
the  regular  panel  of  Jurors  and  sum- 
moning a  nevr  one  cannot  be  sui&cient- 
ly  authenticated  by  affidavit  of  a  party  to 
the  suit  to  Justify  their  consideration  on  appeaL 

4*  In  a  criminal  action  against  a  man» 
the  constitutional  right  of  women  '^ 
equal  civil,  political  and  religious  rights  and 
privileges  "  with  men  cannot  be  raised  by  him, 
by  way  of  challenge  to  the  array,  because  the 
Jury  is  composed  exclusively  of  men. 

6.  The  exclusion  of  women  ttovk  a  Jury 
on  the  trial  of  a  man  for  crimot  even  if 
wrongf  ul,  does  not  deprive  him  of  any  rights  or 
privileges  under  a  constitutional  provision  giv- 
ing women  the  right  to  vote  and  hold  office  and 
declaring  that  both  male  and  female  citizens 
shall  equally  enjoy  all  eivll,  political,  and  relig- 
ious rights  and  privileges. 


6.  A  continuance  for  the  testimony  of 
absent  witnesses  i»  properly  denied 

If  substantially  the  same  testimony  as  that  which 
is  absent  is  offered  at  the  trial. 

7«  A  convict  may  be  sentenced  to  a 
prison  located  beyond  the  state  when 
It  is  authoiiaed  and  required  by  statute. 

(Jane  20,  lj802.) 


ERROR  to  the  District  Court  for  Laramie 
County  to  review  a  Judgment  convicting 
defendant  of  the  crime  of  grand  larceny.  Af' 
firmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Henry  St.  Bayner»  for  plaintifF  In 
error: 

A  continuance  should  be  granted  for  the  ab- 
sence of  evidence  when  proper  legal  means  to 
obtain  it  has  been  used. 

Rev.  Stat  1887,  §§  8897-8899;  Montgomery 
V.  Citizens  Mut,  Ins,  Co,  18  La.  Ann.  227. 

If  any  unforeseen  accident  or  casualty  ipter- 
venes,  which  puts  it  out  of  the  power  of  the 
party  to  prevent  it,  a  continuance  will  be 
granted. 

8  Am.  &  Eng.  Encyclop.  Law,  805,  and  not€ 
S,  and  cases  cited,  mdridge  v.  Btate,  12  Tex. 
App.  208. 

A  judge  cannot  arbitrarily  quash  a  tenire 
regularly  issued  by  the  officers  charged  witb 
tbis  duty  under  the  statute,  and  proct'ed  to  or- 
ganize another  juiy  under  the  powers  con- 
ferred upon  the  court  to  do  so  in  certain  spe- 


NoTB.— Attention  is  called  to  the  above  case  as  a  I  are  prejudiced  by  an  unoonstituttonal  law  oaa 
novel  application  of  the  rule  that  only  those  who  1  complain  of  it. 
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dal  cases.  The  proceedings  of  the  body  thus 
^TgaDized  will  be  held  void. 

Thomp.  &  M.  Juries,  §  500,  §  81,  subd.  2, 
t»51,  and  cases  cited;  (/Byrnes  v.  State,  61  Ala. 
25;  Wright  ▼.  Stuart,  6  Blackf.  121:  Clintm 
T.  Englebreeht,  80  U.  8.  13  Wall.  484,  20  L. 
€d.  659. 

The  court  has  no  right  of  its  own  motion, 
ivitbout  any  exception  being  taken  by  either 
party,  to  quash  a  panel  and  issue  a  new  venire. 

Thomp.  Trials,  §  89;  Gross  v.  Moulton,16 
Johns.  470;  WiUiams  v.  Oom.  91  Pa.  498;  Bog- 
trs  y.  SUsU,  38  Ind.  648. 

The  defendant  was  entitled  to  be  tried  by  a 
panel  summoned  in  a  particular  way  as  pre- 
scribed by  statute,  and  when  the  irregular  ac- 
tion of  the  court  compels  a  resort  to  talesmen 
the  right  is  impaired. 

FeopU  y.  Stewart,  7  Cal.  140'  Stratton  y. 
Peo]^,  5  Colo.  276;  Atkins  y.  State,  16  Ark. 
681. 

The  court  is  not  yestcd  with  the  power  to 
summon  Jurors  upon  a  special  v&nire  after  dis- 
charge of  the  regular  panel. 

Thomp.  &  M.  Junes,  §  98,  §  81  subd.  2; 
WiUiams  y.  Oom,  supra;  Mosseau  y.  Veeder,  2 
Or.  113;  Judge  v.  State,  8  Ga.  178. 

Chapter  47,  Laws  1888,  and  chap.  86,  Laws 
1890,  of  the  state  of  Wyoming  relating  to  the 
qualifications  of  jurors  are  unconstitutional 
-and  void. 

Wyo.  Const,  art.  6,  §  1. 

The  statutes  of  Wyoming^  in  effect  single 
-out  and  deny  to  the  female  citizens  of  Wyom- 
ing the  right  and  pririleff^  of  participating  in 
the  administration  of  the  laws  as  jurors  be- 
cause they  are  women  though  qualified  in 
all  other  respects  and  discnminate  against 
them. 

Straitder  y.  West  Virginia,  100  U,  8.  808,  25 
L.  ed.  664;  Virginia  v.  Rives,  100  U.  8.  814; 
26  L.  ed.  668;  Neal  y.  Delaware,  108  U.  S.  870, 
26  L.  ed.  567:  Williams  y.  State,  44  Tex.  84; 
IfashvilU  y.  Shepherd,  3  Baxt.  373. 

Mr,  Charles  K«  Potter,  Atty-Qen,,  for 
-the  State: 

The  granting  of  continuances  in  criminal 
cases  ismatter  within  the  sound  discretion  of 
a  trial  court  and  will  not  be  interfered  with  by 
the  appellate  court  unless  a  manifest  injustice 
has  been  done. 

StaU  y.  Hodges,  45  Kan.  389;  StaU  y.  Em- 
mons, Id.  897;  Burrell  y.  State,  25  Neb.  581; 
Life  Ins.  Go,  y.  Oishome,  5  Utah,  838;  StaU 
y.  Chreen,  43  La.  Ann.  — ;  Eieks  y.  State,  25 
Pla.  585. 

The  record  does  not  show  all  the  proceed- 
ings touching  the  formation  of  the  jury.  To 
set  forth  the  facts  in  a  challenge  or  motion  is 
not  sufficient. 

Miller  v.  State  (Wyo.)  Feb.  18,  1892;  Neal 
V.  State  (Neb.)  June  29,  1891. 

It  does  not  appear  that  female  citizens  were 
not  summoned  except  as  we  find  such  a  state- 
ment in  the  challenge.  The  record  fails  to  dis- 
close it. 

State  y.  Kennedy,  77  Iowa,  208;  State  y.  Me- 
^innis,  17  Or.  832. 

The  language  of  the  sentence  designating 
-the  particular  place  or  penitentiary  for  the  con- 
finement of  the  conyicted  prisoner  was  and  is 
nr)  part  of  the  sentence  proper;  if  it  was  a  part 
of  it  and  should  be  erroneous  it  will  be  disre- 
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garded  and  the  valid  portion  of  the  sentence 
be  permitted  to  stand. 

The  actual  judgment  of  the  court  was  that 
the  prisoner  be  confined  at  hard  labor  in  the 
state  penitentiary  for  a  period  named,  and  that 
was  all;  a  designation  of  the  penitentiary  was 
mere  matter  of  description. 

If  the  sentence  is  wrong  it  does  not  author- 
ize a  reyersal  of  the  judgment  and  a  new  trial. 

Territory  y.  Oonrad,  1  Dak.  368;  Brantley 
y.  State,  87  Ga.  149;  People  v.  Harrington, 
75  Mich.  112;  Berrington  y.  State,  87  Ala.  1; 
Ex  parte  Shaw,  7  Ohio  St.  81;  Ex  parte  Van 
Bagan,  25  Ohio  St  426;  Ex  parte  McQefian, 
22  Ohio  St.  442;  Isaacs  y.  State,  28  Md.  410; 
Armstrong  y.  People,  37  HI.  459. 

It  was  proper  legislation  to  authorize  the 
state  board  to  select  a  place  to  be  used  as  a 
penitentiary. 

Brown  y.  PeopHe,  76  N.  Y.  487. 

Ghroesbeckt  Oh,  J.,  deliyered  the  opinion 
of  the  court: 

The  plaintiff  in  error  was  conyicted  in  the 
district  court  of  Laramie  county,  Wyo.,  on  the 
22d  day  of  January,  1891,  of  the  crime  of  grand 
larceny.  He  was  indicted  for  feloniously  steal- 
ine,  taking,  carrying  away,  leading  away,  and 
driving  away,  eight  bead  of  neat  cattle,  of  the 
property  of  the  Swan  Land  &  Cattle  Company, 
and  eighteen  head  of  neat  cattle,  of  the  prop- 
erty of  the  Laramie  Riyer  Cattle  Company,  in 
the  said  county  of  Laramie,  each  of  the  yalue 
of  $15.  He  was  sentenced  by  the  court  to  im- 
prisonment in  the  penitentiary  for  the  term  of 
eight  fears.  The  petition  in  error  and  tran- 
script containing  the  journal  entries  and  the  bill 
of  exceptions  were  filed  in  this  court  Septem- 
ber 8, 1891,  and  the  cause  was  heard  and  sub- 
mitted at  the  present  term.  Under  the  rules 
of  this  court,  criminal  causes  have  the  prece- 
dence over  other  causes  on  the  docket,  and 
this  cause  is  therefore  determined  in  advance 
of  other  causes  submitted.  The  assi^ments 
of  error  are  disposed  of  hereafter  m  what 
seems  to  be  their  proper  order. 

1.  The  motion  for  a  new  trial  was  not  filed 
within  the  statutory  time,  as  it  was  filed  five 
days  after  the  verdict  of  the  jury  was  rendered, 
instead  of  within  three  days  thereafter,  as  re- 
quired by  the  statute,  which  reads  as  follows: 
''An  application  for  a  new  trial  shall  be  by  mo- 
tion upon  written  grounds,  which  shall  be  filed 
at  the  term  the  verdict  is  rendered,  and  except 
for  the  cause  of  newly  discovered  evidence 
material  for  the  party  applying,  which  he 
could  not  with  reasonable  diligence  have  dis- 
covered and  produced  at  the  trial,  shall  be 
filed  within  three  days  after  the  verdict  was 
rendered,  unless  additional  time  be  granted  by 
the  court  upon  good  cause  shown. "  W  yoming 
Rev.  Stat  §  3848,  as  amended  by  chapter  78, 
8<%s.  Laws  1890.  The  motion  does  not  seek  a 
pew  trial  on  the  ground  of  newly  discovered 
evidence,  but  upon  error  of  law  occurring  at 
the  trial,  nor  does  any  reason  appear,  either  in 
the  motion  or  in  the  record,  why  this  motion 
was  not  seasonably  filed,  nor  was  there  any  ap- 
plication made  to  the  trial  court  for  additional 
time  in  which  to  file  it.  Even  when  addition- 
al time  is  asked  to  file  such  a  motion  the  ap- 
plicant must  show  reasonable  grounds  for  the 
delay  and  the  necessity  for  the  delay,  and, 
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further,  that  substantial  reasons  exist,  in  the 
Intereals  of  Justice,  requiring  it.  BuUiner  v. 
People,  05  111.  894.  No  showing  was  made  and 
no  excuse  was  given  for  the  delay.  The  rule 
is  too  firmly  established  to  be  shaken  now,  that 
the  motion  for  a  new  trial  must  be  made  with- 
in the  time  fixed  by  statute,  or  all  errors  oc- 
curring at  the  trial  are  waived.  A  trial  court 
may  overrule  the  motion  for  the  sole  reason 
that  it  was  not  filed  in  time,  and  this  may  have 
been  the  groimd  upon  which  the  motion  was 
overruled.  No  reason  for  the  denial  of  the 
motion  is  shown  by  the  record,  but  this  failure 
to  comply  with  the  imperative  terms  of  the 
statute  would  certainly  be  ground  for  overrul- 
ing it.  EvanmlU  ▼.  Martin,  103  Ind.  206,  1 
West.  Rep.  196;  Kent  v.  Lamon,  12  Ind.  675, 
74  Am.  Dec.  283;  Bradshaw  v.  State,  19  Neb. 
644;  Ex  parte  Holmes,  21  Neb.  824;  Oiborne  v. 
Bamilton,  29  Kan.  1;  Eaf)er  v.  Tenvey,  27Ean. 
182;  Lucas  v.  Stiirr,  21  Kan.  480;  Nesbit  v. 
Hijies,  17  Kan.  816;  Bartlett  v.  Feeney,  11 
Kan.  598;  OdeU  v.  Sargent,  8  Kan.  80.  We 
cannot,  therefore,  inquire  into  any  matters  oc- 
curring at  the  trial,  because  this  motion  was 
filed  too  late. 

2.  We  agree  with  counsel  for  plaintiff  in 
error  that  we  should  consider  the  motion  to 
quash  the  entire  panel  of  twenty-four  jurors 
summoned  to  serve  at  the  term.    It  was  inter- 

Sosed  before  the  trial  began,  and  could  not 
ave  been  considered  by  the  court  during  the 
trial  or  after  it.  It  was  unnecessarilj  embodied 
in  the  motion  for  a  new  trial,  and  must  be  con- 
sidered independently  of  it,  as  the  exception 
was  taken  at  the  proper  time,  and  in  due  form, 
to  the  action  of  the  trial  court  in  disallowing 
or  overruling  the  motion  to  quash  the  panel. 

8.  However,  we  cannot  consider  the  facts  set 
forth  in  the  affidavit  in  support  of  the  chal- 
lenge to  the  array,  purporting  to  be  copies  of 
the  orders  of  the  court  below  in  relation  to  the 
dismissal  and  discharge  of  the  regular  panel 
of  the  petit  jurors  summoned  for  the  term. 
The  matters  complained  of  in  this  respect,  and 
the  ordering  and  summoning  of  a  new  panel  of 
petit  jurors  on  an  open  venire,  are  presented 
only  b}'  this  affidavit  of  the  plaintiff  in  error. 
It  purports  to  set  out  journal  entries  of  the 
court,  and  these  are  authenticated  only  by  the 
affidavit.  The  journal  entries  should  have 
been  certified  by  the  clerk,  or  in  case  these 
were  not  full  and  explicit  the  facts  should  have 
been  exemplified  in  the  bill  of  exceptions  cer- 
tified by  the  trial  judge  or  the  court.  We  can- 
not substitute  the  authentication  of  the  record 
by  a  party  to  a  suit  for  the  proper  authentica- 
tion of  the  clerk,  judge  or  court.  State  v. 
Shaw,  5  La.  Ann.  842;  State  v.  Bruington,  22 
La.  Ann.  9;  Ripley  v.  CooUdge,  1  Minor  (Ala.^i 
11 ;  State  v.  Millain,  8  Nev.  425.  As  there  is 
no  properly  authenticated  record  of  the  court, 
showing  its  action  in  discharging  the  regular 
panel  of  the  petit  jury,  and  ordenng  a  new  one 
for  service  during  the  term,  we  must  disregard 
the  assignments  of  error  predicated  thereon. 

4.  In  the  challenge  to  the  array  of  the  petit 
lury  objection  is  aUo  made  to  the  jury  because 
It  was  exclusively  composed  of  male  persons. 
It  is  urged  that  the  Constitution  of  this  state 
requires  that  women,  equally  with  men,  sbaU 
be  subject  and  eligible  to  jury  duty,  where 
tliey  possess  the  aame  qualifications  as  men. 
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Section  1  of  article  6  of  the  Constitution  prcv 
vides  that  **  the  rights  of  citizens  of  the  state 
of  Wyoming  to  vote  and  hold  office  shall  not 
be  abridged  or  denied  on  account  of  sex*  Both 
male  and  female  citizens  of  this  state  shall 
equally  enjoy  all  civil,  political,  and  religious 
riuhts  and  privileges."  Section  9  of  article  1» 
(Bill  of  Rights)  providing  that  the  right  of  trial 
by  jury  shall  "remain  *^  inviolate  in  criminal 
cases,  also  proyides  that  a  jury  in  civil  eases  in 
all  courts,  or  in  criminal  cases  in  courts  not  of 
record,  may  consist  of  less  than  twelve  men, 
(not  persons,)  as  may  be  prescribed  by  law. 
These  provisions  are  borrowed  from  other  con- 
stitutions, and  were  intended  to  maintain  sacred 
and  safe  from  legislative  control  the  right  of 
trial  by  jury  already  guaranteed.  The  provis- 
ion relating  to  grand  lurics,  found  in  the  same 
section,  is  that  sucn  bodies  may  consist  of 
twelve  "men,"  nine  of  whom  concurring  may 
find  an  indictment,  with  power  in  the  Legisla- 
ture to  alter,  regulate,  or  abolish  the  grand 
jury  system.  It  has  been  the  settled  law  of 
this  jurisdiction,  ever  since  its  organization^ 
that  male  electors  only  were  qualitied  to  serve 
as  jurors,  although  for  that  period  women 
have  been  entitled  to  yote  and  hold  office  as 
well  as  men.  At  one  time  it  was  held  by  the 
nisi  prius  courts  of  the  territory  of  Wyoming 
that  women  were  competent  jurors,  but  that 
ruling  was  speedily  overturned  by  the  same 
courts.  The  question  was  never  passed  upon 
by  the  supreme  court,  either  state  or  territo- 
rial. We  have  not  much  doubt  that  women 
were  not  eligible  as  jurors  under  the  territorial 
statutes,  as  the  ri^ht  to  vote  and  hold  office 
does  not  include  the  right,  if  ri^ht  it  may  be 
termed,  to  serve  as  a  juror.  It  is  only  when 
the  Legislature,  by  an  unreasonable  exercise 
of  its  functions  hi  prescribing  the  qualifica- 
tions of  jurors,  impairs  the  right  of  trial  by 
jury,  that  its  acts  are  unconstitutional.  The 
constituional  provision  that  the  "  right  of  trial 
by  jury  shall  remain  inviolate"  means  that 
the  rignt  of  jury  trial  shall  not  be  destroyed 
or  annulled  by  legislation,  nor  so  hampered 
or  restricted  as  to  make  the  provision  a  nullity. 
"It  would  be  obviously  incompetent  for  the 
Legislature  to  impose  so  many  or  such  dis- 
qualifications as  would  restrict  the  number 
eligible  to  jury  duty  to  a  very  small  or  select 
class;  for  this  would  substantially  impair  the 
right  of  trial  by  jury  as  it  existed  at  the  common 
law, — a  thing  which  the  foregoing  provisions 
were  designed  to  inhibit.  Subject  to  this  gen- 
eral reservation  the  enumeration  of  causes  of 
disqualification  has  generally  been  left  to  the 
Legislature."  Thomp.  &  M.  Juries,  §24. 
The  difficulty  arises  In  the  construction  and 
force  of  the  last  clause  of  section  1  of  article  6, 
that  **  both  male  and  female  citizens  of  this 
state  shall  equally  enjoy  all  civil,  political  and 
religious  rights  and  privileges."  Is  jury  serv- 
ice a  right  or  privilege?  The  statute  now  in 
force  restricts  tne  qualifications  to  male  citizens 
able  to  read  and  write  the  English  language.hav- 
ing  the  qualifications  of  electors,  and  being  of 
sound  mind  and  discretion,  and  not  bSng 
judges  or  clerks  of  any  of  the  courts,  sherifiPs, 
coroners,  jailers,  or  subject  to  any  bodily  in* 
firmity  aisqualifying  them  for  service  as  ju- 
rors, and  not  having  been  oonvicted  of  a  felony. 
The  statute  exempts  persons  over  sixty  years 
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of  age»  ministen  of  the  gospel,  county  otBcera, 
licensed  attoraeva,  practiciDg,  physicians, 
dentists,  registered  pharmacists,  'officers  and 
employes  of  the  United  States  i^ovemment, 
firemen  and  militiamen  in  active  senrice. 
Wyo.  Sess.  Laws  1»90,  chap.  86.  This  Act 
was  passed  rarlor  to  the  admission  of  the 
state  into  the  union,  and  has  not  been  altered 
or  repealed.  Ko  provision  has  been  made, 
then,  by  statute,  for  the  admission  of  female 
electors  to  the  jury  box,  unless  the  .Constitu- 
tion can  be  so  construed  as  to  confer  the  right 
without  legislation.  It  may  be  that  Jury  duty 
is  no  more  a  civil  or  political  right  than  militia 
service,  and  that  is  by  the  terms  of  the  Con- 
stitution restricted  to  able-bodied  male  citizens- 
between  certain  ages,  who  have  *'no  consci* 
entious  scruples  averse  to  bearing  arms." 
Wyo.  Const,  art.  17,  g  1.  It  may  be  that 
lory  duty  is  a  right  or  privilege,  that  of  assist- 
ing in  the  administration  of  Justice,  as  it  is  put 
by  some  of  the  courts,— an  important  function 
of  government,  affecting  the  rights  and  inter- 
ests of  both  sexes.  We  do  not  feel  justified  in 
deciding  a  question  of  such  grave  importance 
on  the  spur  of  the  moment,  and  without  a  full 
argument.  We  do  not  find  it  necessary  to  do 
so  in  this  case;  for  the  plaintiff  in  error  com- 
plains that,  by  the  exclusion  of  women  from 
the  Jury  that  tried  him,  be  was  not  accorded 
the  equal  protection  of  the  laws  of  this  state, 
and  was  deprived  of  his  rights,  privileges, 
and  immunities  accorded  to  him  under  the 
provisions  of  the  14th  Amendment  to  the  Con- 
stitution of  the  United  States.  He  sought  to 
have  the  cause  removed  to  the  Federal  court 
for  trial  for  this  latter  reason,  and  assigns  this 
as  error,  also.  He  had  no  such  right  of  re- 
moval, as  the  oblect  o1  the  14th  Amendment 
to  the  Federal  Constitution  was  against  dis- 
crimination because  of  race  or  color,  and  not 
because  of  sex.  "  Its  design  was  to  protect  an 
emancipated  race,  and  to  strike  down  all 
possible  legal  discriminations  against  those 
who  belong  to  it."  Strauder  v.  mst  Virginia, 
100  U.  8.  810,  25  L.  ed.  666.  In  this  case 
the  court  said:  "  We  do  not  say  that  within 
the  limits  from  which  it  is  not  excluded  by  the 
Amendment  a  state  may  not  prescribe  the 

aualiflcations  of  Jurors,  and  in  so  doing  make 
iscriminations.  It  may  confine  the  selection 
to  males,  to  freeholders,  to  persons  within  cer- 
tain ages,  or  to  persons  having  educational 
Qualifications.  We  do  not  believe  the  14th 
imendment  was  ever  intended  to  prohibit 
this."  This  was  a  cause  where  the  removal 
from  the  state  to  the  Federal  court  was  granted. 
The  plaintiff  in  error  was  a  colored  man  in- 
dicted and  tried  for  murder  in  the  courts  of 
the  state  of  West  Yirsinia,  where  he  was  con- 
Ticted.  He  seasonably  made  his  motion  for 
removal  of  the  cause  to  the  Federal  court,  but 
was  refused  this  by  the  state  courts.  The 
Supreme  Court  of  the  United  States  held  that 
he  was  entitled  to  such  removsJ,  as  the  statute 
of  the  state  restricted  Jury  duty  to  whites. 
Such  a  statute  was  held  to  be  a  violation  of  the 
Amendment  as  the  state  law  discriminated  in 
the  selection  of  Juries  against  negroes,  because 
of  their  color,  and  amounted  to  a  denial  of 
the  equal  protection  of  the  law  to  a  colored 
man  put  on  trial  for  an  alleged  offense  against 
the  state.    This  decision  was  fortified  by  the 
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later  cases  of  Virginia  y.  Biwa,  100  U.  S» 
818.  25  L.  ed.  667;  Xx  parte  Virginia,  100  U. 
S.  889,  25  L.  ed.  676;  Neal  v.  Velatoare,  lOa 
U.  S.  870,  26  L.  ed.  567;  Bush  v.  Kentucky, 
107  U.  S.llO,  27  L.  ed.  854.  These  cited  cases 
held  that  the  removal  should  be  granted  under 
hostile  statutes.  They  held  also  that  discrimi- 
nations against  negroes  on  account  of  color, 
by  officers  charged  with  the  duty  of  selecting 
jurors,  would  be  corrected  on  error.  But 
there  appears  to  be  no  case  where  a  white 
man  has  asked  for  a  removal  of  a  cause 
wherein  he  is  a  party,  or  its  reversal  on 
error,  because  a  statute  excluded  other 
races  than  his  own  from  a  Jury  before 
whom  be  could  be  or  is  tried,  or  because 
officials  charged  with  the  duty  of  selecting 
or  summoning  Jurors  selected  or  summoned 
those  of  his  own  race  only  to  serve  as  Jiirors- 
in  his  cause.  The  right  has,  we  believe,  beea 
always  demanded  by  the  citizen  whose  rights, 
or  the  rights  of  whose  race,  or  color  were  in* 
fringed  or  discriminated  against.  No  statute 
has  been  declared  unconstitmional,  no  act  held 
unlawful,  because  a  white  man  was  tried  by 
his  own  race  or  color.  In  the  case  at  bar  the 
light  of  remoyal  to  the  Federal  court  did  not 
exist,  because  the  discrimination  under  tho 
Federid  Constitution  and  under  the  Federal 
law  was  prohibited  as  against  the  African  race, 
not  as  against  female  citizens. 

If  the  plaintiff  in  error  can  complain,  it  la 
because  the  Constitution  of  this  state,  and  not 
the  Constitution  of  the  United  States,  waa 
violated  in  the  exclusion  of  female  citizena 
from  the  Jury  that  tried  him.  It  was  said  in 
the  case  of  Strauder  v.  West  Virginia,  supra, 
that  the  yery  idea  of  a  Jury  is  that  the  body 
of  men  of  whom  it  is  composed  are  the 
peers  or  equals  of  the  person  whose  rights  it  ia 
selected  or  summoned  to  determine,  and  that 
they  must  be  of  the  same  legal  status  in  society 
as  that  which  he  holds.  The  plaintiff  in  error 
asserts  a  right  or  privilege  of  having  members 
of  the  opposite  sex,  as  well  as  those  of  bia 
own  sex,  to  determine  his  riehts,  because  they 
are  unconstitutionally  excluded  from  enjoying 
a  right  granted  to  them,  and  not  because  any 
one  of  his  own  sex  is  denied  the  right.  If 
women  have  the  right,  if  it  is  a  right,  to  serve 
as  jurors,  and  to  **  assist  in  the  administration 
of  Justice,"  thereby,  it  seems  that  no  one  but 
a  woman — one  of  the  class  or  sex  whose  rights 
have  been  invaded— can  assert  that  right.  It 
must  be  demanded  by  one  who  has  been  denied 
the  equal  protection  of  the  kw,  and  a  civil  or 
political  right  or  privilege  of  which  she,  in 
common  with  her  sex,  nas  been  deprived. 
The  courts  will  not  listen  to  an  objection  made 
to  the  constitutionality  of  an  Act  by  a  party 
whose  rights  it  does  not  affect,  and  who  there- 
fore has  no  interest  in  defeating  it.  Cooley,. 
Const.  Lim.  164.  The  Supreme  Court  of  Ken- 
tucky has  passed  upon  the  question  as  to 
whether  or  not  a  white  man  could  complain  of 
a  statutory  exclusion  of  colored  men  from  a 
grand  Jury  that  indicted  him;  and  as  the  opin- 
ion is  so  pertinent  on  this  point,  we  quote  the 
same  in  extenso,  "In  Johnson  v.  tlom.,  we 
held,  in  pursuance  of  authoritative  decisions 
of  the  Supreme  Court  of  the  United  States, 
that  a  state  law  which  excluded  negroes  from 
service  on  grand  and  traverse  Jurors  would,  if 
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foforced,  deprive  colored  persons  of  the  equal 
protection  of  the  law,  and  that  such  statute 
was  therefore  UDCoostitutional.  We  are  now 
called  upon  to  decide  whether  that  statute  de- 
prives white  persons  of  the  equal  protection  of 
the  law.  In  other  words,  whether  a  white 
person,  indicted  by  a  grand  jury  composed 
wholly  of  persons  of  the  white  'race,  can 
complain  because  negroes  were  excluded  from 
the  grand  jury  by  which  he  was  indicted. 
Only  those  who  are  prejudiced  by  an  uncon- 
stitutional law  can  complain  of  it.  Cooley, 
Const.  Lim.  164." 

In  Marshall  y.  DoTWwin,  10  Bush,  681,  Mar- 
shall, a'  white  person,  undertook  to  raise  the 
question  whether  the  exclusion  of  negroes 
from  participation  in  the  benefits  of  the  com- 
mon school  system  of  the  state  was  not  a  vio- 
lation of  the  state  Constitution.  But  the  court 
refused  to  consider  the  question,  because  Mar- 
shall, being  one  of  the  favored  race  or  class, 
could  not  raise  it.  The  Act  of  the  General 
Assembly  which  provided  that  only  white  per- 
fions  should  serve  upon  juries  has  been  held  to 
be  unconstitutional  because  in  the  opinion  of  the 
supreme  court  the  exclusion  of  negroes  from 
juries  on  account  of  their  race  or  color  denied 
them  the  equal  protection  of  the  law,  In  con- 
travention of  the  14th  article  of  Amendments 
to  the  Constitution  of  the  United  States. 
That  conclusion  was  based  on  the  ground  that 
a  race  whose  members  are  excluded  from  serv- 
ing on  juries  is  discriminated  against  as  a  race, 
and  is  not  as  well  protected  by  the  law  as  the 
race  not  so  exclud^.  Surely,  if  this  be  true, 
it  cannot  be  true  that  one  belonging  to  the 
race  not  excluded,  but  from  which  the  whole 
jury  was  required  to  be  selected,  can  have  been 
prejudiced  by  the  fact  that  another  race  was 
excluded."  Ckm.  v.  WHght,  79  Ky.  22,  42 
Am.  Rep.  208.  See  also  Norman  y.  Boiu,  85 
Ky.  557. 

The  principle  announced  In  these  decisions 
governs  the  case  before  us.  As  a  white  man 
cannot  urge  as  an  infraction  of  his  rights  that 
the  rights  of  another  race  have  been  assailed, 
so  a  member  of  one  sex  cannot  complain  be- 
cause the  members  of  another  sex  are  denied 
the  same  rights  as  persons  of  his  sex.  The 
deprivation  of  the  rights,  privileges,  or  immu- 
nities of  a  class,  race,  or  sex,  which  are  guar- 
anteed by  the  organic  law,  can  only  be  aeter- 
mined  in  a  proceeding  instituted  by  one  of  the 
proscribed  class,  race,  or  sex,  where  relief  may 
be  ei ven  directly  to  the  oppressed  one  in  his  suit 
and  upon  his  demand.  A  woman  must  be  on 
trial  to  demand  the  rights  of  her  sex,  or  to  as- 
sert that  they  have  b^n  unjustly  or  unconsti- 
tutionally discriminated  against.  A  man  can- 
not assert  her  right  for  her  in  his  cause.  He 
is  not  the  party  whose  rights  are  affected,  and 
he  has  no  interest  in  defeating  an  unconstitu- 
tional or  invalid  law  fleeting  those  of  the  op- 
posite sex.  Without  intimating,  then,  what 
our  views  might  be  as  to  the  meaning  and 
force  of  the  constitutional  provision  pro- 
viding that  the  members  of  both  sexes  should 
equally  enjoy  all  civil,  political  and  relig- 
ious rights  and  privileges,  when  such  a 
question  is  fairly  and  properly  presented, 
without  passing  in  this  case  upon  the 
right,  duty,  or  eligibility  of  female  citizens  to 
serve  as  jurors,  where  they  possess  the  same 
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statutory  qualifications  as  men,  without  con- 
struing the  various  constitutional  provision! 
bearing  directly  or  remotely  upon  the  matter; 
without  attempting  to  say  whether  the  consti- 
tutional provision  conferring  the  right  or  privi- 
lege,  if  it  is  80  conferred,  requires  legislation 
to  clothe  it  with  force  and  vitality, — we  decide 
but  this,  and  that  Is  sufficient:  that  the  plain- 
tiff in  error,  a  man,  cannot  claim  that  any 
civil,  political,  or  other  right  or  privilege  of 
his  or  of.  his  sex  is  infringed,  invaded  or  an- 
nulled by  a  statute  excluding  membere  of  the 
other  sex  from  the  jury  which  tried  him,  or 
which  by  its  terms  confines  the  selection  of  ju- 
rors trying  him  to  those  of  his  own  sex.  He 
has  been  tried  by  his  peers.  He  has  not  been 
denied  the  equal  protection  of  the  law.  He 
has  not  been  discriminated  against  because  of 
his  sex.  There  was  no  error  io  the  refusal  of 
the  trial  court  to  order  a  removal  of  the  cause 
to  the  Federal  court,  or  in  overruling  the  chal- 
lenge to  the  array,  because  of  the  fact  that  the 
jury  that  tried  the  plaintiff  in  error  was  com- 
posed exclusively  of  members  of  his  own  sex, 
or  in  overruling  the  motion  in  arrest  of  judg- 
ment based  on  this  ground  alone. 

5.  A  motion  for  the  continuance  of  the  cause 
was  made  on  the  ground  of  the  absence  of  ma- 
terial witnesses  for  the  defense,  and  this  mo- 
tion was  overruled  by  the  court.  Such  mat- 
ters rest  largely  in  the  discretion  of  the  trial 
court.  The  facu  set  forth  in  the  affidavit  for 
continuance  do  not  show  proper  diligence. 
The  witnesses  who  were  absent  at  the  trial  all 
lived  in  Nebraska,  and  subpoenas  were  issued 
for  them;  but  when  this  was  done,  or  when 
they  were  served,  does  not  clearly  appear. 
Various  reasons  were  given  for  their  absence. 
One,  a  woman,  was  at  the  bedside  of  a  sick 
child;  another,  a  man,  was  attending  a  land 
contest;  and  the  cause  of  the  absence  of  the 
others  was  unknown.  The  testimony  desired 
was  either  supplied  bv  other  witnesses  at  the 
trial,  or  was  immaterial.  The  material  testi- 
mony was  cumulative;  the  same  facts  desired 
to  be  established  having  been  testified  to  by 
witnesses  who  were  examined  during  the  trial. 
A  continuance  for  the  testimony  of  absent  wit- 
nesses is  properly  denied  if  substantially  the 
same  testimony  as  that  which  is  absent  is  of- 
fered at  the  trial.  Hooper  v.  State,  29  Tex.  App. 
614;  Duncan  v.  StaU  (Tex.  App.)  16  S.  W.  Rep. 
758.  When  this  motion  for  a  continuance  for 
the  term  was  overruled  a  motion  was  made  for 
a  continuance  for  a  reasonable  time  to  enable 
the  depositions  of  these  absent  witnesses  to  be 
taken,  which  was  likewise  denied.  This  is 
claimed  as  error,  but  no  exception  was  taken 
to  the  ruling  of  the  court  thereon,  and  we  will 
not  consider  this  alleged  error;  ^et  the  reasons 
here  given  for  affirming  the  action  of  the  trial 
court  in  refusing  a  continuance  for  the  term 
may  well  apply  to  this  ground  of  error. 

6.  The  sentence  and  judgment  of  the  court 
is  in  the  following  language:  "It  is  therefore 
considered,  orders!,  and  adjudged  b^  the  court 
that  the  said  Einch  McEinney  be  imprisoned 
in  the  state  penitentiary  of  the  state  of  Wyo- 
ming, to  wit,  the  Illinois  state  penitentiary,  lo- 
cated at  or  near  the  city  of  Joliet,  in  the  state 
of  Illinois,  and  kept  at  hard  labor,  for  a  period 
of  eight  years."  This  is  assigned  as  error  on 
the  ground  that  the  court  could  not  order  the 


1893. 


Wood  v.  McGrath. 


715 


-imprisonmeDt  ot  a  coDTlct  at  a  prison  located 
-without  the  boundaries  of  the  state,  and  be- 
Tond  its  territorial  limits.  This  point  was  di- 
rectly decided  in  the  case  of  Kingen  v.  Kelley 
(Wyo.)  15  L.  R.  A.  177,  after  an  exhaustive 
argument  and  a  thorough  examination  by  this 
court.  We  affirm  the  power  of  a  district  court, 
in  that  case  upheld,  to  sentence  a  convict  to  a 
prison  located  beyond  the  state,  as  well  as  to 
change  the  place  of  imprisonment  when  au- 
thorized and  required  to  do  so  by  law,  for  the 
reasons  there  given. 

We  were  not  required  to  look  into  the  evi- 
dence, but  we  have  done  so,  although  the  rec- 
ord of  the  testimony  is  voluminous,  though 
imperfect,  as  none  of  the  maps  or  drawings 
aubmitled  to  the  jury,  and  which  were  neces- 
sary to  fix  the  location  of  ranges,  fences,  and 
boundary  lines,  are  here.  The  Iocum  of  the 
crime  was  proven  circumstantially,  as  the  cat- 
tle alleged  to  be  stolen  were  found  in  the  neigh- 
boring state  of  Nebraska,  with  mutilated 
brands,  and  having  the  appearance  of  being  re- 
cently and  rapidly  driven  for  some  distance. 
In  Laramie  county,  Wyo.,  the  range  of  the 
cattle,  they  had  been  guarded  thereon  bv  line 
riders  performing  the  duty  of  examining  fences 
located  in  the  vicinitv  of  the  boundary  line  be- 
tween this  state  and  Nebraska.  The  object  in 
keeping  them  in  Wyoming  and  out  of  Ne- 
l>raska  appears  to  have  been  to  prevent  viola- 
tions of  tne  herd  law  of  the  latter  state.  One 
-witness  testified  that  cattle  were  seen  driven 


from  this  inclosed  range  into  Nebraska  in  the 
direction  (of  the  ranch  of  plaintiff  in  error 
and  that  of  Eingen,  his  codefendant,  before  the 
causes  were  separately  tried.  The  defense 
claimed  that  the  cattle  might  have  drifted  into 
Nebraska,  and  might  have  been  taken  and  were 
taken  there,  or  that  there  was  no  sufficient  tes- 
timonv  on  this  point  to  overcome  the  presump- 
tions in  favor  of  the  plain  tifiP  in  error  on  this 
proposition;  but  there  was  evidence  of  a  quar- 
rel between  McEinney  and  Eingen,  hi.s  part- 
ner or  accomplice,  overheard  by  a  witness,  in 
the  course  of  which  Eiogen  complained  of  and 
to  McEinnev  that  the  latter  had  "always  the 
best  of  the  deal"  whenever  a  drive  was  made 
from  Wyomi  ng.  The  evidence  and  all  attend- 
ant circumstances  show  that  these  cattle  were 
stolen  by  these  parties  from  Laramie  county, 
Wyo.,  with  many  others,  their  brands  altered 
rather  clumsily,  and  that  these  foravs  had  been 
systematic,  bold  and  extensive.  The  defense 
as  to  the  ownership  of  the  cattle  was  but  feebly 
asserted.  The  finding  of  the  jurv  was  not 
against  the  weight  of  the  evidence,  but  is  sup- 
ported by  abundant  testimony;  and  if  we  had 
the  power  to  critically  inspect  it  we  could  not 
disturb  it.  The  instructions  fairly  present  the 
law.  The  cause  was  on  trial  for  seven  davt 
in  the  court  below,  and  every  point  was  fully 
and  persistently  contested. 

The  judgment  of  the  District  Court  of  Lara- 
mie county  is  in  all  respects  affirmed^ 

Conaway  and  Merrell,  JJ.,  concur. 
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Alan  WOOD,>Jr., 
Patrick  McGRATH  et  al,  Appti. 
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1.  The  power  of  mnnieipal  anthorities 
over  streeie  extends  to  the  grantlngr  of  per- 
mifisloQ  to  a  private  person  to  lay  an  underdrain 
therein  from  his  promises  without  consent  of 
other  persons  who  owa  abutting  lots  as  well  as 
the  sou  of  the  street  over  which  the  drain  runs. 

*£•  An  iBjiiiictioii  tLgtdnmt  an  alleged 
nuisance  granted  against  a  great  preponder- 
ance of  evidence  will  be  reversed. 

(Jul7l8,18asj 

APPEAL  by  defendants  from  a  decree  of  the 
Court  of  Common  Pleas  for  Montgomery 


County  enjoining  tbera  from  maintaining  a 
drain  in  the   highway   adjoining   plaintuTt 
premises.    Betierml. 
The  facts  sujfflciently  appear  in  the  opinion. 

Messrs,  N.  H.  Lanelere  and  M.  M.  €Hb- 
son«  for  appellants: 

The  municipality  had  the  power  to  permit 
appellants  to  construct  the  drain. 

Smith  ▼.  Simmons,  108  Pa.  82,  49  Am.  Rep. 
118;  Busquehanna  Depot  v.  Simmons,  8  Cent 
Rep.  140,  112  Pa.  884. 

To  sustain  an  injunction  the  right  at  law,  if 
not  conceded,  must  be  clear. 

Cox  V.  Freedley,  88  Pa.  124, 76  Am.  Dec.  584; 
NeumlU  Boad  Case,  8  Watts,  174;  Duncan  v. 
HoUidaysburg  di  O.  Iron  Works,  26  W.  N.  0. 
479. 

There  was  no  public  nuisance.  It  is,  if  any- 
thing unlawful,  a  mere  private  trespass.    There 


■Korm.— Power  of  muniekpaUty  to  authorigiiiuse  of 
.  Ttighwayfor  private  drain, 

.  There  has  to  a  greater  or  less  extent  been  a  cus- 
tom to  allow  persons  to  lay  private  drains  in  the 
streets,  by  the  municipal  authorities.  See  Koemak 
▼.  New  York,  117  N.  Y.  887. 

Laying  a  drain  in  an  alley  to  connect  a  house 
.abattingr  thereon  with  a  public  sewer  in  an  adjoin* 
Jng  street  is  a  proper  use  of  it  MoElhonee*  App.  11 
Cent.  Rep.  302,  U8  Pa.  600. 

In  Cone  v.  Hartf  ord«  28  Conn.  878,  the  court  said 
'there  Is  no  doubt  that  the  common  council  is  not 
-authorized  to  constmct  drains  for  mere  private 
convenience  or  beneflt  of  certain  individuals. 
16  L.  R  A. 


Authority  to  construct  sewers  whenever  the 
public  flrood  requires  It  does  not  give  the  common 
council  power  to  permit  the  construction  of  a  pri- 
vate sewer  along  a  public  street;  at  least,  where  it 
is  not  Intended  to  communicate  with  a  public 
drain.  Hutchinson  v.  State,  80  N.  J.  Eq.  672.  Sea 
also  Glasby  v.  Morris,  18  N.  J.  Eq.  72. 

The  commlasioners  of  highways  have  no  right  to 
grant  the  privilege  of  placing  a  tiled  drain  along  a 
public  highway.  It  being  an  additional  burden  and 
servitude  on  abutting  lands.  Murray  v.  Gibson,  21 
TlLApp.  40L    .  H.P.F. 


716 


PfclKNSTLVANIA  SUFKBMS  COUBT. 


JULT, 


was  no  attempt  to  prove  any  damat^e,  let  alone 
irreparable  injury.  No  decree  should  be  made 
to  be  followed  by  injunction  unless  irreparable 
injury  be  already  established. 

LetoisY.  Jones,  1  Pa.  ^86,  44  Am.  Dec.'138; 
Mivnig'B  App,  82  Pa.  377. 

Unless  it  be  a  strong  and  mischievious  case 
of  premising  necessity,  or  the  right  has  been 
]>reviou8ly  established  at  law,  a  party  cannot 
ask  for  an  injunction. 

Richard's  App.  57  Pa.  118, 98  Am.  Dec.  202. 

Messrs.  James  B.  Holland  and  Henry 
Freedley,  for  appellee: 

The  master  found  that  this  drain  was  laid 
over  and  on  the  property  of  the  plaintiff,  Alan 
Wood;  that  it  is  a  continuing  trespass  not  abat- 
able by  the  act  of  the  partv;  that  it  is  a  private 
nuisance.  These  being  tacts  found  by  the 
master  and  approved  by  the  court  below,  this 
court  will  not  reverse  unless  it  be  flagrant 
error. 

Voxels  App.  12  Cent.  Rep.  294, 120  Pa.  106. 

There  can  be  no  question  of  the  jurisdiction 
of  equity;  for  the  restraint  of  contmuing  tres- 
passes and  nuisances  are  branches  of  equity 
jurisdiction  coeval  with  the  court. 

Qoodson  V.  Richardson,  L.  R.  9  Ch.  App. 
Cas.  221:  Sterling's  App.  2  Cent.  Rep.  49,  111 
Pa.  86;  Barley's  App.  121  Pa.  496;  Reading 
Iron  Works  v.  Boro,  3  Lane.  L.  Rev.  107 ; 
Bispham,  Eq.  484;  Angell,  Watercourses,  §§ 
445,  447;  Scheets^s  App.  85  Pa.  88;  Morgan's 
App.  25  W.  N.  C.  582. 

As  to  the  right  of  the  courts  to  grant  equita- 
ble reUef  for  a  trespass  on  a  street  where  the 
abutting  owner's  deed  describes  to  the  side, 
see  Ferguson's  App.  10  Cent.  Rep.  811,  117  Pa. 
426. 

While  the  borough  authorities  have  full 
power  to  use  the  streets  for  the  purpose  of 
drainage,  either  above  or  under  ground,  and  in 
the  exercise  of  this  power  to  adopt  and  con- 
struct public  sewers,  thev  cannot  oelegate  this 
power  to  an  individual  and  enable  him  to 
adopt  and  construct  a  system  of  his  own  and 
for  his  own  benefit  against  the  wishes  or  over 
the  property  of  his  neighbor. 

Qoodson  V.  Richardson  and  Sterling's  App, 
supra. 

Green*  J,,  delivered  the  opinion  of  the 
court: 

It  was  certainly  proved,  and  not  contra- 
dicted, at  the  hearing  of  this  case  before  the 
master,  that  the  borough  council  gave  per- 
mission to  the  defendant  James  A.  McGrath 
to  construct  the  drain  in  question.  In  so  far 
therefore,  as  it  was  in  the  power  of  council 
to  authorize  the  digging  and  laying  of  the 
drain,  the  act  of  the  defendant  in  doing  so 
was  a  lawful  act.  The  power  of  the  council 
to  dig  up  the  surface  of  the  streets  of  the 
borough,  and  to  build  sewers  and  drains,  or 
to  lay  water  or  gas  pipes  thereunder,  is 
ample  under  the  borough  charter,  (Act  May 
15,  1850,  Pub.  Laws,  p.  1051,)  and  the  sup- 

Element  thereto,  (Act  March  22,  1870,  Pub. 
aws,  p.  522,)  and  is  not  contested  by  the 
plaintiff.  But  it  is  strenuously  contended  by 
the  plaintiff,  and  it  was  decided  by  the  mas- 
ter and  the  court  below,  that  this  right  of 
the  council  is  limited  to  public  purposes 
only,  and  may  not  be  exercised  in  favor  of 
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an  individual  citizen  for  a  private  purpose. 
So  far  as  this  contention  alone  is  concern^ 
it  has  been  disposed  of  by  the  decision  of 
this  court  in  the  case  of  JSmiih  v.  Simmons, 
103  Pa.  32,  49  Am.  Rep.  118,  in  which  we 
held  that  it  was  competent  for  the  authorities 
of  a  borough  to  grant  permission  to  a  citizen 
to  dig  up  a  street  of  the  borough  for  the  pur- 
pose of  laying  a  water  pipe  to  lead  water 
from  a  spring  to  his  private  house,  and  that 
the  digging  of  the  necessary  ditch  in  the 
street  for  that  purpose  was  not  psr  se  a  nui- 
sance. Our  Brother  Gordon,  in  a  full  discus- 
sion of  the  subject,  said,  in  the  course  of  the 
opinion:  "If  the  ditch  dug  for, and  at  the 
instance  of  Dr.  Smith  was  a  public  nuisance, 
then  he  and  all  engaged  in  sinking  it  were 
responsible  for  all  damages  resulting  from 
it.  .  .  .  But  we  do  not  think  it  was  per 
se  a  nuisance, — ^such  a  work  that  the  borough 
council  had  no  power  to  permit.  This  ditch 
was  dug  for  the  purpose  of  laying  a  pipe  for 
the  convevance  of  water  from  a  spring  to  one 
of  the  defendant's  houses  on  Willow  street. 
.  .  .  In  these  days,  when  waterworks  are 
common  to  all  the  larger  towns,  pipes  are 
laid  in  the  streets  from  which  the  water  sup- 
ply is  drawn,  both  for  public  and  private 
uses,  and  although  the  right  thus  to  lay 
pipes  is  usually  accorded  to  a  corporation, 
it  by  no  means  follows  that  it  might  not  be 
done  by  private  persons  acting  under  munic- 
ipal authority.  Necessity,  as  was  held  io 
the  case  of  Com  v.  Fassmore,  1  Serg.  &  R. 
217,  justifies  many  actions  which  would 
otherwise  be  nuisances.  No  one  has  the 
right  to  throw  wood  or  stones  in  the  street 
at  his  pleasure,  nevertheless,  as  building  is 
necessarv,  building  material  may  be  laid 
therein  for  a  reasonable  time  and  in  a  con- 
venient manner.  So  may  a  merchant  occupy 
the  street  with  his  goods;  in  like  maimer 
may  the  common  highways  be  temporarily 
opened  for  the  purpose  of  building  vaults 
under  them,  or  under  like  regulations,  pri- 
vate drains  may  be  connected  with  the  com- 
mon sewers  or  gutters,  or  houses  and  other 
buildings  with  the  streets,  by  alleys,  door- 
steps, and  the  like.  By  such  thin^  as  these 
ana  many  others,  whidi  are  justified  by  ne- 
cessity or  custom,  may  public  highways  be 
occupied  temporarily  or  pennanently,  and 
it  would  ba  strange,  indeed,  if,*  in  the  face 
of  all  this  array  of  precedents  a  private  citi- 
zen, acting  under  municipal  license,  could 
not,  without  committing  a  public  nuisance, 
lay  a  water-pipe  along  a  street  to  his 
house."  This  doctrine  was  repeated  in  the 
case  of  Susquehanna  Depot  v.  Simmons,  lid 
Pa.  384,  3  Cent.  Rep.  140,  in  which  we  said : 
**It  is  settled  that  the  defendant  [the  bor- 
ough] had  the  right  to  grant  the  license  to 
dig  the  ditch  complained  of ;  in  this  it  di4 
nothing  unlawful.** 

Tlie  reasoning  and  the  decisions  in  these 
two  cases  are  entirely  satisfactory  to  us ;  so 
much  so  that  we  do  not  think  it  necessary  to 
repeat  the  reasoning  or  to  vindicate  the  judg- 
ments. But  it  is  too  plain  for  argument 
that,  if  a  borough  has  the  power  to  grant  to 
an  individual  the  right  to  lay  a  water-pips 
in  the  streets  for  his  exclusive  use,  it  must 
also,  by  parity  of  reasoning,  poBseas  the  en- 
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tirely  similar  power  to  ^nt  permission  to 
A  citizen  to  lay  a  drain  pipe  in  the  streets  to 
lead  off  the  surplus  or  refuse  wate;  from  bis 
biiildinff.  The  objection  in  the  latter  case 
is  that  the  streets  can  only  be  used  for  pub- 
lic purposes,  and  not  for  those  which  are 
private.  But  that  objection  would  have  re- 
quired us  to  deny  the  private  use  in  the  Sim- 
mora  Com,  It  is  perfectly  plain  that  the 
municipal  power  to  grant  the  license  cannot 
exist  in  the  one  case,  unless  it  also  exists  in 
the  other.  The  learned  court  below,  in  their 
opinion,  thought  that  the  doctrine  in  the 
Simmons  Case  was  not  applicable  in  this,  be- 
cause in  Ibat  case  there  was  no  private  abut- 
ting owner  involved  in  the  contest,  and  the 
right  of  such  owner  was  not  adjudged.  But 
the  least  consideration  will  show  that  the 
right  of  a  private  abuiting  owner  has  nothins: 
to  do  with  the  question.  It  is  the  extent  of 
the  municipal  authority  to  grant  the  use  of 
the  street  for  a  private  purpose  that  is  alone 
in  question,  and  that  authority  does  not  de 
pend  in  any  de^ee  upon  the  will  of  the  abut- 
ting owner.  If  the  power  exists  at  all  it  ex- 
ists as  a  function  of  the  municipal  authority, 
and  is  in  no  sense  an  emanation  of  the  will  of 
the  abutting  owners. 

The  conclusion,  both  of  the  master  and 
court  below,  was  based  upon  the  idea  that 
the  abutting  owner  is  the  owner  of  the  fee 
of  the  land  occupied  by  the  street,  and  the 
laying  of  a  drain  pipe  under  the  street  with- 
out his  consent  is  an  evasion  of  his  right  as 
owner  of  the  land.  How  fallacious  this  prop 
osition  is,  is  at  once  apparent  when  it  is 
considered  that  the  right  of  the  public  in  the 
streets  of  cities,  boroughs,  and  towns  is  far 
more  extensive  than  Sie  mere  right  to  use 
4be  surface  of  the  land  for  the  purpose  of 
passage.  It  is  beyond  all  question  that,  in 
the  municipal  organization  referred  to,  the 
governing  authority  possesses  just  as  clear  a 
right  to  make  use  of  the  subsoil  as  of  the 
surface,  for  very  many  purposes  for  which 
the  surface  is  not,  and,  ordinarily,  cannot 
be,  used  except  with  great  inconvenience.  It 
may  undoubtedly,  either  by  itself,  or  by  its 
•delegated  authority  to  others,  dig  up  the  soil 
to  lay  water  pipes,  gas  pipes,  sewers,  drains, 
electric  wires,  telegraph  and  telephone  wires, 
•cables,  and  doubtless  subterranean  railways, 
eveiT  one  of  which  uses  is  in  direct  and  ex- 
clusive hostility  to  the  abutting  owners' 
right  in  the  fee;  and  the  grant  of  these  priv- 
ileges may  be  made,  and  is  constantly  made, 
•to  other  corporations  or  associations  without 
the  least  regard  to  the  will  or  consent  or  prop- 
•erty  right  of  the  adjoining  owner.  He  is 
not  consulted  about  such  matters.  He  has  no 
rigbtto  prevent  such  uses  if  the  pubic  au- 
thorities aeree  to  it;  in  short,  he  is  not  the 
unquaMed  owner  of  the  subsoil  of  the  street; 
and  the  cases  are  most  rare  where  he  has  the 
'Opportuni^  to  avail  himself  of  his  reversion- 
ary right  resulting  from  the  abandonment  of 
the  highway.  If  the  municipalitv,  or  any 
locum  tenem  thereof,  desired  to  lay  water 
pipes,  gas  pipes,  sewers,  or  drain  pipes  in 
the  submiil,  be  baa  no  right  to  compensation 
'On  account  of  such  use,  nor  can  he  intervene 
in  the  courts  to  prevent  it.  He  has  no  title 
-which  will  enable  him  to  do  so.    Tbe  argu- 
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ment  on  tbe  part  of  tbe  plaintiff  proves  too 
much.    It  denies  enthely  the   right  of  the 
borough  to  allow  a  private  owner,  along  a 
street  which  has  no  drain,  to  connect  with  a 
drain  of  another  street,  unless  the  consent  of 
all    intervening    owners    be    obtained.      In 
many  towns  and  boroughs  of  the  common- 
wealth the  pipe  and  drains  and  sewers  are 
not  laid  on  all  the  streets,  but  on  a  few  of  the 
principal  streets.    It  follows  from  the  con- 
tention   of    the    plaintiff    that   all    citizens 
owning  properties  on  the  side  streets  which 
have  no  pipes  or  drains,  cannot  obtain  their 
gas  or  water,  and  cannot  connect  with  tbe 
sewers   and    drains,    because  the   municipal 
authorities  cannot  give  them    permission  to 
do  so.     This  certainly  is  not  the  law.  and  it 
is  opposed  to  the  only  decisions  we  have  on 
tbe  subject.    Nor  is  there  any  good  reason 
for  holding  such  a  doctrine.    The  streets  and 
allevs   of   cities,    towns,  and   boroughs   are 
under   the   control    and    direction    of   these 
municipalities,  and  they  have  all  tbe  power 
over   them    that  can    lawfully  exist.    They 
are   the  \iniversally  recognized  channels   of 
communication  between  the  different  parts  of 
the  municipal  territory,  and   no  private  in- 
terest in,  or  ownership  of,  tbe  subsoil  is  per- 
mitted to  interfere  with  tbe  free  use  of  both 
the  surface  and  the  subsoil  by  the  municipal 
authorities  or  by  their  delegated  substitutes 
Any  other  doctrine  would  entirely  frustrate 
all  beneficial  uses  of  the  public  streets  and 
alleys  of  the  cities,  towns,  and  boroughs  of 
tbe   commonwealth.    It   is  clear,   therefore, 
thit  the  adjoining  owners  have  no  inleic.<ti 
iu  the  subsoil  of  tbe  street  which  will  enable 
them  to  demand  that  their  consent  must  t)e 
obtained  before  any  uses  of  the  sul^soil  of 
the  streets  can  be  made.    It  does  not  lie  with 
them  to  say  they  admit   that  the   borounb 
authorities  can  use  them  for  all  public  pur 
poses,  but  cannot  permit  their  use  for  tbe 
same  kind  of  a  purpose  by  a  private  citizen, 
because  we  have  already  decided  that  they 
can  do  so;  and  if  the  use  permitted  is  of  the 
same  kind,  to  which  the  surface  or  subsoil 
of  the  streets  may  be  devoted,  they  have  no 
more  right  to  object  in  tbe  one  case  than  in 
tbe  other.    Having  determined  the  question 
of  the  power  of  the  borough  to  grant  perm  is 
sion  to  the  defendants  to  lay  the  drain  in 
question,    the   next    subject   requiring   con- 
sideration is  whether  a  nuisance  to  the  plaiu- 
tiff  has  been  produced  by  the  use  of  the  drain, 
such  as  is  remediable  by  injunction.    After 
the  drain  has  been  in  use  nearly  a  year,  one 
of  the  tenants  of  the  plaintiff  made  complaint 
of  it  to  the  plaintiff,  who  thereupon  informeil 
the   defendants   of   the   complaint,   and    re- 
quested  them  to   remove  the  outlet  of  the 
drain,  which  they  accordingly  did  within  a 
few  days  after  receiving  the  notice.    Tbey 
extended  the  drain  to  Bansom  street,  which 
was  an  open  surface  drain  to  the  river  for 
the   surface   drainage   of   that   part  of    tbe 
l>orough.    After  that  n6   further  compl;nut 
was  made  by  the  plaintiff's  tenants.    It  is, 
of  course  very  clear  that  no  injunction  can 
now  be  granted  against  the  maintenance  of 
the  discharge  from  the  drain  in  front  of  the 
bouse  occupied   by  Mrs.  Tiemey,   as  it  was 
removed  before  the  bill  in  tbis  case  was  filed 
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and  that  cause  of  complaint  bad  ceased  to 
exist.    But  whether  before  or   after  tbe  re 
moval  of  the  mouth  of  the  drain,  and  espe 
cially  after,  the  testimony  in  the  cause  is  en 
tirclj^  iosufflcient  to  warrant  the  granting  of 
any  injunction.     After  the  removal,  the  over- 
whelming weight  of  tbe  testimony  is  against 
tbe  existence  of  any  nuisance  on  account  of 
tbe  drain,  and  in  our  judgment,  tbe  case  is 
brought  within  tbe  class  of  decisions  which 
hold  that  an  injunction  to  restrain  a  nuisance 
will  not  be  granted  in  a  doubtful  case,  or  until 
after  the  plaintiff  has  established  hia  right  to 
relief  in  an  action  at  law. 

In  JViea  v.  F<yrs!4h,  37  Pa.  508,  78  Am. 
Dec.  441,  where  the  subject  of  granting  in- 
junctions to  restrain  private  nuisances  was 
most  fully  considered,  we  said  (Woodward. 
«/.).'  "From  tbese  and  many  more  authori- 
ties which  might  be  cited  to  the  same  ef 
feet,  it  is  apparent  that  where  the  plaintiff's 
right  has  not  been  established  at  law,  or  is 
not  clear,  but  is  questioned  on  every  ground 
on  which  he  puts  it,  not  only  by  the  an 
swer  of  tbe  defendant,  but  by  proofs  in  the 
cause,  he  is  not  entitled  to  remedy  by  in- 
juoction.  It  is  not  enough  that  he  is  able 
to  produce  some  evidence  of  his  right,  when 
there  is  conflicting  evideDcc  that  goes  to  tbe 
denial  of  all  right.  In  a  case  so  situated, 
tbe  plaintiff  sbould  first  establish  his  right 
in  an  action  at  law,  and  then  come  into  chan- 
cery, if  necessary,  for  the  protection  of  tbe 
legally  established  right."  In  New  Castle  v. 
Raney,  180  Pa.  546,  6  L.  R.  A.  787,  a  case 
far  stronger  in  its  proofs  than  tbe  present, 
we  reversed  a  decree  granting  an  injunction 
to  restrain  a  nuisance,  and  dismissed  tbe 
plaintiff's  bill,  with  costs.  It  was  alleged, 
and  the  master  and  court  below  found,  tbat 
a  milldam  and  pool  had  become  a  public 
nuisance  by  reason  of  the  emptying  of  cess- 
pools into  it,  and  an  injunction  was 
granted  to  abate  the  dam.  Mr,  Chief  Justice 
Fazson,  in  the  course  of  his  opinion,  said: 
"We  do  not  question  tbe  power  of  a  court 
of  equity  to  restrain  and  abate  public  nuis 
ances.  This  is  settled  by  a  line  of  decis- 
ions. But  the  authorities  uniformly  limit 
the  Jurisdiction  to  cases  where  the  right  has 
first  been  established  at  law,  or  is  conceded. 
It  was  never  intended,  and  I  do  not  l&now 
of  a  case  in  the  books,  where  a  chancellor 
has  usurped  the  functions  of  a  jury,  and  at- 
tempted to  decide  disputed  questions  of  fact, 
and  pass  upon  conflicting  evidence  in  such 
cases.  .  .  .  But,  as  before  observed,  this 
milldam  is  not  a  nuisance  per  u.  Whether 
it  is  a  nuisance  at  all  depends  upon  the  tes- 
timony, and  that  is  conflicting.  .  .  . 
Heretofore  the  jurisdiction  of  equity  has  been 
confined  to  nuisances  pdr«tf,  or  when  tbe  right 
is  clear,  or  has  been  settled  by  tbe  verdict  of 
a  Jury.  We  think  it  better  to  adhere  to  the 
beaten  track."  In  the  still  more  recent  case 
of  Mowday  v.  Moore,  138  Pa.  598,  the  same 
doctrine  was  applied,  and  we  again  reserved 
a  master's  report  and  decree  of  tbe  court  be- 
low granting  an  injunction  to  restrain  a  pri- 
vate nuisance.  Our  Brother  Mitchell  in  stat- 
ing the  rule  applicable  in  such  cases  said 
"that  damage  which  is  imminent  and  irrep- 
arable, or  18  not  capable  of  adequate  com- 
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pensation  in  money,  may  be  enjoined  without 
waiting  for  tbe  process  of  law,  is  not  in- 
tended to  be  questioned,  but  tbe  right  must 
be  clear,  and  the  facts  upon  which  it  rest» 
uncontested."  He  then  reviews  the  testimony, 
and  shows  that  it  presented  only  a  doubtful 
case  at  tbe  best,  and  therefore  the  remedy  bj 
injunction  was  inapplicable,  and  could  not  b» 
allowed. 

If  we  examine  the  testimony  In  the  present 
•case,  we  find  tbat  such  annoyance  as  waa 
sustained  by  the  drain  as  at  first  constructed 
was  remedied  by  tbe  act  of  the  defendant, 
and  after  tbat  the  annoyance  ceased.    Thia 
is   proved    by    the   pluinUff's   witness   Mrs. 
Tierney.     One  other  witness  for  the  plaintiff, 
William  F.  Smith,  said  be  noticed  an  offen- 
sive odor  once  after  tbe  extension  was  made, 
but  tbat  was  tbe  only  time,  though  he  had 
passed    up   and  down  fifty  times  or  more. 
George  W.  Evans,  another  of  plaintiff's  wit^ 
nesses,  testified  that  he  had  noticed  an  offen- 
sive odor  when  his  attention  had  been  called 
to  it  by  Mrs.  Tierney,  but  that  was  before 
tbe  extension  of  the  drain.    He  was  asked: 
** Question,     Have  you  ever  smelted  anytbing 
as  the  gutter  is  constructed  now?     Answer. 
No,  sir.     Q.    Tbe  time  that  you  alluded  to 
is  tbe  time  before  tbe  drain  was  extended f 
A,    Yes,  sir.     Q.    How  long  ago  was  that? 
A,     1   think    the  drain   was  extended  some 
time   last   fall. — about   last   September.     Q. 
Since  tbat  time  tbere   has  been  no  trouble? 
A,    No,  sir."    The  plaintiff  testified  tbat  he 
noticed  an    offensive   odor  once  before   tbe 
drain  was  extended,  but  said  nothing  as  to 
how    it   was    after    the    extension.     Alfred 
Craft,  also  examined    by  the    plaintiff,   tes- 
tified that  Mrs.   Tierney  complained  two  or 
three  times  about  the  smell  before  the  exten- 
sion, but  not  afterwards,  and  that  be  himself 
had   never   smelted    any  disigreeable   smell 
tbere.    This  was  the  whole  of  the  plaintiff's 
testimony,    and    ft    proves    that,    excepting 
Smith's  testimony,  the  only  smell  that  was 
offensive  was  before  tbe  extension,  and  that 
bv  only  three  witnesses,  one  of  whom,  tbe 
plaintiff,    onlv    noticed    it     once.     It    lUso 
proves  tbat  after  the  extension  only  one  wit- 
ness.  Smith,  ever  noticed  it,  and  that  waa 
upon  one  occasion  only  out  of  fifty  or  more 
limes  when  he  passed  the  mouth  of  tbe  drain. 
Against    this    testimony    the   defendants  ex- 
amined seven  witnesses,   tbe  most  of  whom 
lived  close  by  the  mouth  of  the  drain,  and 
who  pa&sed  b^  it  almost  every  day,  and  all 
of  whom  testified  they  had  never  discovered 
any  offensive  smell  there,  and   were  not  la 
tbe    leaHt    disturbed    by    it.     William    Mc- 
Laughlin,  who  lived  three   doors  from   tbe 
mouth  of  the   drain  where  it  emptied  into 
Sansom  street,  and  bad   lived  there   alwaya 
from  the  time  the  drain  was  first  laid,  waa 
asked:     **Qyestion,     Well,    now,    have    you 
ever  been  disturbed  by  any  obnoxious  smells 
or    odors    from    that   drain?     Answer,     No» 
sir."    Having  said  he  made   some  complaint 
to  Smith   alxtut  his  own  waste  pipe  getting 
stopped   up,  be  said:    *'I   never   made  com- 
plaint about  the  stench,  because  I  was  never 
annoyed  by  anything  of  that  kind.     (Question, 
And,  as  I  understand  you,  during   lUl   the 
time  you   lived  there    you  had   no   cause? 
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Answer.  No,  sir.  Q.  What  runs  out  of  this 
pipe?  A,  Never  saw  anvthing,  except  clear 
water.  Q,  You  very  frequently  saw  it? 
A.  Yep,  sir,  I  have  often  seen  it  when  no 
water  was  coming  out  of.it  at  all,— for  days 
at  a  time."  William  Sommers,  who  lived 
on  the  opposite  side,  at  the  corner  of  Faveite 
and  Elm  streets,  and  knew  when  the  drain 
was  put  in,  and  when  the  extension  was 
made,  was  asked  :  "  Question.  Did  you  see 
or  smell  any  bad  effects  from  it?  Answer.  I 
never  did.  I  inspected  it  once  when  it  was 
at  the  upper  end,  at  the  corner  of  Elm  and 
Fayette.  There  was  no  water  running,  and 
no  offensive  smell. "  Brinton  Woodward  was 
asked :  "  Question,  You  know  where  this 
drain  was  put  in?  Answer.  Yes,  sir,  I  saw 
it  put  in.  Q.  Have  you  frequently  seen  the 
mouth  of  the  drain?  A.  Yes,  sir,  I  have 
visited  it.  Q.  Well,  describe  its  condition. 
A.  Well,  its  condition  is  good.  I  never 
could  find  anything  offensive  about  it.  I 
have  looked  at  the  mouth  of  it  several  times. 
I  never  saw  anything  coming  out  of  it." 
Joseph  Kindrigen  testified  that  he  was  burgess 
one  year,  and  that  Smith  made  complaint  to 
him  about  Uie  drain,  and  they  went  and  ex* 
amined  it  together,  and  found  no  water  com- 
ing down,  and  several  times  after  he  ex- 
amined it,  and  still  found  no  water  coming 
down,  and  that  all  he  saw  was  that  there 
were  some  dead  leaves  that  were  caught  at 
the  mouth  of  the  drain.  He  also  said  that 
Smith's  complaint  was  the  only  one  that  was 
ever  made.  James  Tracy  said  his  store  was 
right  on  the  comer  of  Elm  street  and  Sansom 
alley,  just  across  the  street  from  the  mouth 
of  the  drain ;  that  he  saw  it  every  day  going 
to  his  store.  He  was  asked:  ** Question. 
What  do  you  notice  of  its  condition?  An- 
moer.  When  it  rains  I  have  not  seen  much 
water  come  out  of  it.  Q,  Wliat  odors  have 
you  noticed  coming  from  it?  A.  I  have 
never  noticed  any.  Q,  What  complaints 
have  you  heard  as  to  its  condition?  A.  T 
have  never  heard  anybody  complain,  that  I 
know  of. "  John  Onmeau  was  a  member  of 
town  council,  and  chairman  of  the  street  and 
road  committee,  and  testified  that  council 
gave  permission  to  McGrath  to  lay  the  drain. 


and  that  he  superintended  the  digging  of  it 
himself,  and  that  it  drains  the  rain  water 
from  the  hotel  and  two  new  houses  and  a 
hotel  shed  into  the  old  well  under  the  pave- 
ment, and  from  there,  when  it  overflows, 
down  to  the  mouth  of  the  drain.  He  said 
there  was  another  well  on  the  premises  that 
was  used  for  the  overflow  of  the  house  and 
water-closets.  He  was  asked  :  "  Question. 
Have  you  noticed  the  condition  of  the  mouth 
of  this  drain  at  any  time?  Answer.  I  never 
saw  anything  come  out  of  the  drain  pipe  ex- 
cept water,  and  that  was  on  two  different 
occasions  after  very  heavy  rains.  Q.  What 
was  the  odor  of  the  water?  A.  Nothing. 
O.  How  often  do  you  go  by  the  mouth  of 
the  drain?  A.  Sometimes  seven  or  eiijht 
times  a  week ;  never  less  than  three  or  four 
times  a  week."  James  A.  McGrath,  one  of 
the  defendants,  testified  that  onl^  rain  water 
and  water  from  the  house  ran  into  the  old 
well,  and  that  none  of  the  offensive  matter 
from  the  water-closets  went  into  it,  a  separ- 
ate well  being  provided  for  it. 

Now,  the  important  point  of  time  to  be 
considered  in  adjudging  this  case  is  the  time 
after  the  extension,  and  as  to  that  but  a  sin- 
gle witness  testified  to  ever  having  perceived 
any  offensive  odor  escaping  from  the  moutb 
of  the  drain,  and  that  was  but  once  out  of 
fifty  or  more  times  that  he  passed  it.  All 
the  other  witnesses,  both  for  plaintiff  and 
defendants,  make  no  complaint  of  it  after  the 
extension ;  and  a  part  of  the  plaintiff*s  wit- 
nesses, and  all  of  the  defendants*,  testify 
that  after  the  extension  there  was  no  offen- 
sive odor  or  discharge  from  the  drain.  It  is 
almost  needless  to  say  that  in  this  state  of 
the  testimony  the  case  of  the  plaintiff  is 
worse  than  doubtful,  and  the  great  prepon- 
derance of  the  testimony  against  the  allega- 
tion of  nuisance  requires  that  the  bill  should 
be  dismissed  on  the  merits.  We  are  of  the 
opinion  that  it  was  grave  error  to  award  an 
injunction  in  such  case,  and  that  it  is  our 
duty  to  correct  it  by  reversing  the  decree  of 
the  court  below,  as  we  now  do. 

Ths  decree  of  the  court  below  is  reversed,  and 
the  bill  is  dismissed,  at  the  cost  of  the 
plaintiff. 


TEXAS  SUPREME  COURT. 


Theodore  ROTHSCHILD  ei  al,  Appts., 
Annie  M.  DOUGHER. 
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L  notary  who  is  the  tnutee  in  a  deed  of 
trust  cannot  take  an  acknowledgement  thereto. 


(June  2S«  180S.) 

APPEAL  by  defendants  from  a  judgment  of 
the  District  Court  for  El  Paso  County  in 
favor  of  complainant  in  a  suit  brought  to  re- 
strain the  sale  of  certain  property  under  a  trust 
deed.    Affirmed. 
The  facts  are  stated  in  the  opinion. 


NOTB.— FoZidfty  of  acknowledgment  of  deed  of 
trust  taken  by  trustee. 

The  doctrine  of  the  principal  case  that  the  ac- 
knowlederment  of  a  deed  of  trust  taken  by  the 
trustee  is  void,  and  that  the  deed  is  to  be  treated 
as  an  unacknowledged  deed,  is  supported  by  the 
f oUowing  authorities  in  addition  to  those  cited  in 
the  opinion:  Stevens  v.  Hampton,  46  Mo.  iOi;  Dail 
V.  Moore,  61  Mo.  689 ;  Black  v.  Gregg,  58  Mo.  665; 
Bowden  v.  Parrish,  86  V  a.  67. 

16  L.  R.  A. 


The  reason  assigned  Is  that  taking  an  acknowl- 
edgment is  a  Judicial  act  and  the  trustee  disqualt- 
fled  to  perform  it  on  account  of  his  interest,  which 
vitiates  his  act.  although  he  is  interested  only  to- 
the  extent  of  his  commissions. 

The  taking  of  the  acknowledgment  of  a  deed  of 
trust  by  the  trustee  avoids  the  acknowledgment  a» 
to  all  grantors,  and  where  a  ^'alld  acknowledgment 
by  a  married  woman  Is  essential  to  the  validity  r>f 
the  deed  her  acknowledgment  so  taken  vitiates  tLe- 


980 


Texas  Sufrbhe  Coubt. 


JuinB, 


Meatra.  Davist  Beall  A  Kemp»  for  ap- 

|)e11aDts: 

The  deed  of  trust  is  not  iovalid  because  ac- 
knowledged by  the  wife  before  a  notary  named 
in  the  instrument  as  trustee. 

We  recognize  as  correct  the  general  rule  that 
**an  officer  cannot  take  the  acknowledgment 
of  a  deed  in  which  he  is  interested"  but,  ap- 
plying the  reason  of  the  rule,  this  is  because 
•of  his  interest,  and  not  because  he  merely  ap- 
pears as  a  part^ — as  in  this  case — neither  claim- 
ing, nor  having  any  interest  that  he  could 
<;laim,  under  the  instrument  itself. 

In  the  case  of  Brawn  v.  Moore,  88  Tez.  648, 
the  court  held  a  similar  instrument  inoperative 
because  "the  trustee  was  interested  in  the  con- 
Teyance  to  the.  extent  of  his  commissions. 

In  Sample  v.  Irwin,  45  Tex.  578,  it  was  held 
that  an  acknowledgment  was  improperly  made 
before  a  notary  who  was  the  agent  of  the  firm 
for  whofle  benefit  the  deed  was  made. 

In  Titus  V.  Johnam,  50  Tex.  286,  Jud(ie 
Hoore,  speaking  of  the  doctrine  announced  in 
the  two  foregoing  cases  says:  "And  this  we 
think  is  as  far  as  this  court  has  ever  gone  or 
can,  consistently  with  sound  principles  or  due 
Tegard  to  public  policy  be  asked  to  go." 

The  principle  does  not  apply  here,  "that  a 
grantee  in  a  deed,  or  a  beneficiarv  under  it,  is 
not  allowed  to  take  an  acknowledgment  of  the 
-deed  by  the  grantor." 

Davia  v.  heazdey,  76  Va.  491. 

All  the  cases  bearing  on  the  question  In  issue 
turn  upon  the  interest,  expressed  or  presumed, 
of  the  trustee  taking  the  acknowledgment,  un- 
der the  deed  itself,  or,  as  in  a  few  cases  ( With- 
era  v.  Baird,  82  Am.  Dec.  767,  nofe),  on  the 
theory  that  the  act  of  taking  an  acknowledg- 
ment is  quasi  judicial  and  an  officer  ought  not 
to  act  *'a8  a  judge  in  his  own  cause." 

In  Bowden  v.  Pariah,  86  Va.  67,  the  ac- 
knowledgment was  held  invalid  because  "the 
trustee  was  interested  at  least  to  the  extent  of 
ills  commissions."  In  the  present  case  there 
were  no  commissions. 

Gaines,  J>,  delivered  the  opinion  of  the 
court: 

This  suit  was  brought  by  Annie  M.  Dough - 
•er,  joined  by  her  husband,  against  W.  M. 
Chandler,  trustee,  Theo.  Rothschild,  substi- 
tute trustee,  and  Charles  Jacobs  &  Co.,  bene- 
ficiaries in  a  certain  deed  of  trust  executed  by 
the  plaintiffs,  to  enjoin  the  sale  under  the 
power  in  the  deed  of  certain  real  estate,  the 
property  of  the  wife.  Chandler,  the  original 
trustee,  having  declined  to  make  the  sale, 
liotbscliild  was  appointed  by  the  beneficiaries 
ns  his  substitute,  and  at  the  institution  of  the 
suit  had  advertised  the  property  for  sale.  The 
-deed  in  trust  was  accompanied  by  the  privy 


^ced  as  to  her.  Barrett  v.  Tracewell,  Zl  W.  Va. 
•6C6.  686. 

In  Kentucky  only  county  clerks  and  their  dep- 
uties are  authorized  to  take  acknowledgments 
and  it  Is  there  held  that  the  Legislature  intended 
to  make  the  taklmr  of  acknowledgments  a  mere 
ministerial  act,  and  that,  therefore,  an  acknowl- 
edgment of  a  deed  before  a  county  clerk  in  which 
he  is  himself  the  vendee  is  valid.  Stevenson  v. 
Brasher  (Ky.)  11  Ky.  L.  Rep.  700. 

It  is  naid  in  Lynch  v.  Livingston,  6  N.  Y.  422,  484^ 
'that  the  act  of  taking  and  certifying  the  acknowl- 

16  L.  a.  A, 


acknowledgment  of  Mrs.  Dougher,  but  it  was 
taken  before  W.  M.  Chandler  as  notary  pub- 
lic, who  is  the  same  person  that  is  named  as 
the  original  trustee  in  the  instrument.  Upon 
this  ground  the  court  below  held  the  deea  in 
trust  void,  and  entered  a  decree  per^tuating 
the  injunction.  There  were  other  grounds 
upon  which  the  validity  of  the  proposed  sale 
was  attar^ked,  but  the  conclusion  at  which  we 
have  arrived  renders  it  unnecessary  to  consider 
them. 

The  precise  Question  here  presented  has 
never  been  passea  upon  in  this  court,  unless  it 
was  in  the  case  of  Brown  v.  Moore,  88  Tex. 
648.  In  the  deed  of  trust  under  consideration 
there  is  no  express  provision  allowing  the 
trustee  any  compensation  for  executing  the 
trust.  In  the  case  referred  to  the  report  does 
not  make  it  clear  whether  the  instrument 
which  was  there  held  void  contained  such  ex- 
press provision  or  not.  We  would  infer  from 
the  statement  of  the  case  that  it  did  not.  But 
the  court,  in  the  opinion,  says:  "The  trustee 
was  interested  in  tne  conveyance  to  the  extent 
of  his  commissions,  and  was  therefore  incom- 
petent aa  an  officer  to  take  an  acknowledgment 
of  the  deed."  Whether  the  court  determined 
that  a  trustee  was  entitled  to  compensation  in 
the  absence  of  an  express  provision  in  the  deed 
allowing  it,  or  whether  they  understood  the 
deed  as  containing  such  express  stipulation,  it 
is  impossible  to  say.  But  in  either  event,  if 
we  should  hold  that  without  such  stipulation 
a  trustee  is  entitled  to  remuneration  for  his 
services  in  making  the  sale,  the  decision  would 
be  in  point,  and  would  be  decisive  of  the  ques- 
tion before  us.  But  we  are  not  prepared  to  so 
hold;  and,  leaving  that  point  undecided,  we 
will  treat  th^  question  before  us  from  the  other 
standpoint.  Conceding,  for  the  sake  of  the 
argument,  that  the  trustee  would  not  have  been 
entitled  to  compensation  for  his  services  in 
making  the  sale,  the  question  is.  Did  he,  in 
that  case,  have  the  power  to  take  the  wife's 
acknowledgment  to  the  deed  of  trust?  We 
think  the  case  of  Sample  v.  Irwin.  46  Tex. 
667,  approaches  very  nearly  a  decision  of  the 
question.  In  that  case  the  notary  who  took 
the  acknowledgment  of  the  deed  of  trust  had 
signed  it  as  agent  of  the  beneflciaries,  and  for 
that  reason  the  acknowledgment  was  held 
void.  The  court,  in  the  o^nion,  says:  ''It 
the  fact  of  agency  raises  a  presumption  of  pe- 
cuniary interest,  the  case  of  Brown  v.  Moore 
is  in  point.  But,  whether  such  be  the  pre- 
sumption or  not,  we  think  that  one  who  iden- 
tifies himself  with  the  transaction,  by  placing 
his  name  on  the  face  of  the  instrument  as  the 
avowed  agent  of  one  of  the  parties,  is  not  com- 
petent to  give  it  authenticity  as  an  officer." 

A  party  to  a  deed  is  |:ejerally  held  incom- 


edgment  of  a  deed  is  a  mere  ministerial  act  but 
the  decision  was  that  it  is  not  such  a  judicial  act 
that  the  relationship  of  the  ofBoer  to  one  of  the 
parties  which  would  dlaqualify  him  from  acting  as 
a  Judge  or  juror  in  an  action  between  the  same 
parties  would  not  vitiate  an  acknowledgment 
taken  by  him. 

An  acknowledgment  of  a  deed  of  trust  taken  -by 
the  cestui  que  trust  is  void.  Waason  v.  Oonnor,  64 
Miss.  351 :  aroesbeck  v.  Beeley,  18  BCioh.  820, 846. 

J.  G.  G. 
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petent  to  take  the  acknowledgineDt  of  tbe 
graator.  The  officer  Tvbo  took  tbe  acknowl- 
edgment of  the  mortgagors  in  tbe  present  case 
U  a  party  to  tbe  conveyance,  in  form,  at 
least,  the  instrument  purports  to  convey  the 
lot  to  him  in  trust,  in  order  to  secure  tbe  pay- 
ment of  the  debt  of  the  beneficiaries.  Whether 
be  have  any  pecuniary  interest  or  not,  be  is 
identified  with  the  transaction.  We  think  it 
Bafe  to  hold  that  a  party  to  a  deed  or  mortgage 
is  not  competent  to  take  the  acknowledgment 
of  the  instrument.  It  is  insisted,  however, 
that  because  Chandler,  the  original  trustee, 
declined  to  act  under  the  instrument,  and  re- 
fused to  make  tbe  sale,  he  was  not  a  party  to 
the  deed  of  trust,  and  therefore  was  not  dis- 
qualified to  take  the  acknowledgment  of  the 
mortgiij^ors.  If  it  had  appeared  especially  up- 
on the  instrument  itself  that  he  had  declinra 
to  accept  tbe  trust  before  tbe  acknowledgment 
was  taken,  tbe  point  would  have  been  worthy 
of  serious  consideration.  But  when  he  took 
tbe  wife's  acknowledgment  he  was  bound  to 
know  tbe  contents  of  the  instrument,  and  that 
he  was  the  trustee  in  it,  and  yet  it  does  not 
appear  that  he  declined  in  any  manner  to  ac- 
cept under  it.  The  presumption  is  that  be 
did  accept,  and  we  therefore  think  that  he  was 
not  competent  to  take  tbe  acknowledflrroent  at 
the  time  it  was  taken,  and  that  his  subsequent 
refusal  to  act  did  not  cure  the  original  want 
of  authority.  If  the  deed  of  trust  had  been 
upon  land  not  tbe  separate  property  of  the 
wife,  and  hence  not  dependent  for  its  effect 
upon  a  certificate  of  her  privy  examination 
and  acknowledgment,  and  if  attested  by  sub- 
scribing witnesses,  it  -would  have  been  good 
between  the  parties  and  all  persons  holding 
under  them  with  notice,  although  the  acknowl- 
edgment was  invalid.    Bennett  v.  Shipley,  82 


Mo.  448;  Darat  v.  Oale,  88  111.  188.  But  being 
a  mortgage  of  tbe  wife's  separate  estate,  it  is 
of  no  eiiect  In  Darst  v.  OaU,  supra,  tbe 
court  says:  "The  trustees  were  empowered  to 
act  separately  and  in  the  alternative:  that  is 
to  say,  if  by  circumstances  one  became  dis- 
qualified or  was  unable  to  act,  another  might 
act.  Tbe  acknowledgment  was  taken  by 
Grove,  one  of  the  parties  named  as  trustees. 
This  unquestionably  rendered  the  deed  void 
as  to  him;  but  we  fail  lo  comprehend  how  it 
affected  the  deed  as  to  tbe  other  trustees.  He 
and  they  had  no  community  of  interest,  and 
bis  becoming  disqualified  had  no  tendency  to 
disqualify  them.  But,  aside  from  this,  since 
the  execution  of  tbe  deed  of  trust  is  proved 
aliunde  tbe  acknowledgment,  and  tbe  trustees 
had  no  beneficial  interest  in  tbe  trust,  we  are 
of  the  opinion  that  the  proof  of  execution  was 
sufficiency  of  tbe  acknowledgment,  so  far  as 
relates  to  the  purposes  of  tbe  case  before  us." 
In  the  last  proposition  we  fully  concur.  But 
we  will  say,  with  due  respect  to  the  court 
whose  opinion  we  quote,  as  we  trust,  that  it 
seems  to  us  the  fact  that  one  of  the  trustees 
took  the  acknowledgment  did  not  make  the 
deed  any  worse  than  it  would  have  been  with- 
out an  acknowledgment.  Tbe  fact,  however, 
that  the  officer  who  took  the  acknowledgment 
was  one  of  the  trustees  made  the  acknowledg- 
ment itself  a  nullity.  And  such,  we  think, 
was  tbe  effect  of  tbe  same  fact  upon  the  ao- 
knowledgment  to  the  deed  of  trust  in  the 
case  now  before  us.  To  hold  that  a  party  to 
a  deed  is  incompetent  to  take  the  acknowledg- 
ment of  a  party  to  it,  we  think  a  safe  and 
salutary  rule. 

We  find  no  error  in  the  Judgment,  and  it  ii 
affirmed^ 


MICHIGAN  SUPREME  COURT. 
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An  ii^netloii  m&jr  be  pmaied  to 
•train  defendiuitfl  firom  naln^  a  decree 
in  a  patent  eaee  whioh  they  have  obtained 
by  fraud  and  ooJlosion  In  any  way  or  form  to  In- 
fluence or  threaten  any  person  from  purohaslDgr 
articles  from  the  complainant  on  the  irround 
that  the  decree  Is  an  adjudication  upon  the  merits 
as  to  the  validity  of  the  imtent. 

(July  28,1806.) 

APPEAL  by  complainant  from  a  decree  of 
the  Circuit  Court  for  Kent  County  sus- 
taining a  demurrer  to  the  complaint,  in  a  suit 
brought  to  enjoin  defendants  from  i)ublishing 
statements  to  the  effect  that  complainant  was 


infringing  defendants' patents,  and  from  uslnc 
an  alleged  fraudulent  decree  in  furtherance  or 
such  claim.    Betereed, 

The  facts  are  stated  io  the  opinion. 

Metera.  Taiffi^artt  Woleott  4k  Oaneon* 
for  appellant: 

The  better  reason  and  the  greater  weight  of 
authority  sustain  complainant,  and  recognize 
bis  right  to  relief  bv  injunction. 

JSfmack  v.  Kane,  84  Fed.  Rep.  46;  Oaeey  v. 
Gineinnaii  Typo,  Union  No,  3,  45  Fed.  Rep. 
185. 

A  party  cannot  be  required  to  remain  quies- 
cent and  allow  his  property  or  property  nght» 
to  be  destroyed  by  the  continuing  wrongful 
acts  of  others,  and  await  the  slow  and  unoer« 
tain  process  of  a  suit  lor  damages  for  his  re- 
drejss. 

Pom.  Eq.  Jor.  §  1855,  noie  B;  Doty  y.  Mar- 
tin,  82  Mich.  463;  Payne  v.  Kaneae  dk  A.  T, 
R.  Co,  46  Fed.  Rep.  546;  Lrnde  y.  Coeke,  90 
U.  S.  28  Wall.  470,  28  L.  ed.  71;  Kilbourn  v. 
Sunderland,  180  U.  8.  514,  82  L.  ed.  1008; 


Nora.— Upon  the  question  of  the  rl«rht  to  an  In- 1  property  or  business,  see  nint  v.  Hutchinson  8.  B» 
Junction  against  false  statements  as  to  plalntltPs  I  Co.  (Mo.)  IS  L.  B.  A.  S48,  and  nets. 
16  L.  R.  A.  46 
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MiddleUm  ▼.  Flat  Biver  Boom  Co.  27  Mich. 
588.  See  also  Ei/an  v.  Brown,  18  Micb.  212, 
100  Am.  Dea  154;  Koopman  v,  Blodgett,  70 
Mich.  610. 

The  leading  English  cases  upon  the  point  of 
the  jurisdiction  of  equity  to  restrain  the  circu- 
lation of  threats  of  suit  for  infringement  of 
patent  are  BoUina  v.  Einks,  L.  R.  13  £q.  Caf>. 
855,  and  Axmann  ▼.  Lund^  L.  B.  18  Eq.  Cas. 
880  (In  both  of  these  cases  injunction  was 
granted).  See  also  KeUey  y.  Tpailanti  2>.  6. 
Mfg.  Co.  44  Fed.  Rep.  19. 

Mewri,  Tafi^fi^art  &  DenUon  for  appel- 
lees. 

Lonflf,  /.,  deliyered  the  opinion  of  the 
court: 

The  bill  of  complaint  in  this  case  alleges 
that  the  complainant  is  a  manufacturing  cor- 
poration, having  its  oflQce  and  manufactory  at 
Grand  Rapids.  That  ever  since  its  organiza- 
tion, in  1887,  the  defendants  have  been  engaged 
in  circulating  thousands  of  circulars,  contain- 
ing the  statement  that  the  goods  of  complain- 
ant infringed  a  certain  patent,  and  threatening 
to  bring  suit  against  any  and  aU  persons  pur- 
chasing or  using  goods  of  tHe  complainant's 
manufacture.  These  claims  and  threats  were 
made  in  bad  faith,  and  with  full  knowledge 
that  the  said  patent  was  invalid,  and  that  the 
complainant  was  in  possession  of  facts  and 
proofs  sufficient  to  defeat  any  suit  that  might 
be  brought  for  infringement  of  said  patent. 
The  said  threats  were  made  for  the  purpose  of 
intimidating  parties  who  were  likely  to  he  cus- 
tomers of  the  complainant,  and  had  to  a  con- 
siderable extent  accomplished  their  object; 
but  no  suits  having  been  brought  for  infringe- 
ment of  said  patent,  the  threats  had  lost  their 
force,  and  hence  a  fraudulent  and  collusive 
suit  had  been  instituted  for  the  purpose  of  ob- 
taining a  decree  which  could  be  used  to  deceive 
and  intimidate  the  public.  Such  decree  had 
been  obtained,  and  the  defendants  had  begun 
to  use  it  for  the  purpose  aforesaid,  and  were 
intending  to  so  use  it  continuously,  anj  on  a 
very  large  scale,  to  the  great  injury  of  the 
complainant's  business,  though  the  amount  of 
vuch  injury  was  very  difficult  to  prove  or  de- 
termine bv  any  accurate  measure.  The  prayer 
of  ibe  bill  is  that  the  said  defendants  may  be 
perpetually  enjoined  and  restrained  from  stat- 
ing, publishing,  or  claiming,  in  any  manner, 
that  the  said  decree  is  anything  other  or  dif- 
ferent from  a  decree  obtained  by  collusion, 
and  from  claiming  that  it  is  an  adjudication 
upon  the  merits  as  to  the  validity  of  the  said 
Haney  patent,  and  from  using  such  decree  in 
any  way  or  form  to  influence  or  threaten  any 
person  or  party  against  purchasing  said  school 
furniture  manufactured  and  sold  by  the  com- 
plainant. To  this  bill  the  Haney  School  Furni- 
ture Company,  one  of  said  defendants,  filed  a 
general  demurrer,  and,  the  case  having  come 
on  to  be  heard  upon  said  demurrer,  the  court 
held  that  the  bill  of  complaint  did  not  set  up 
any  facts  giving  a  court  of  equity  Jurisdiction 
to  grant  relief  and  entered  a  decree  sustaining 
the  demurrer,  and  dismissing  the  complain- 
ant's bilL  From  this  decree  the  compl^nant 
appeals  to  thia  court. 

The  English  courts,  by  recent  decisions, 
have  azercued  tha  injunctive  jurisdiction  to 
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restrain  injurious  publications  concerning  prop- 
erty which  operates  as  a  slander  of  the  owners 
title,  and  libelous  publications  which  are  in- 
jurious to  the  plaintiff's  business,  trade  or  pro- 
fession, and  the  wrongful  use  of  a  name  by 
which  the  public  would  be  misled,  and  the 

Elaintiff  injured  in  his  business.  Thus  far, 
owever,  most  of  the  American  courts  seem 
unwilling  to  follow  the  example  of  the  recent 
English  decisions,  and  decline  to  extend  the 
iurisdiction,  so  as  to  restrain  such  torts  as 
libels  on  business,  slanders  of  title  and  the  like. 
In  Massachusetts  the  English  decisions  are  ex- 
pressly repudiated.  Boston  Diatite  Go.  v. 
Florence  Mfg.  Co.  114  Mass.  69,  19  Am.  Rep. 
810;  WliiUhead  v.  Kitson,  19  Mass.  484. 

Injunctions  to  restrain  libelous  publications 
concerning  plaintiffs  business  were  also  re- 
fuscKl  in  American  Life  Ab90»  v.  BoogJier^  8 
Mo.  App.  178;  Manger  r.  Dick,  56  How.  Pr. 
182:  and  Singer  Mfg.  Co.  v.  Domeetie  8.  Maeh. 
Co.  49  Ga.  70.  In  the  case  of  Smack  v.  Kane,  84 
Fed.  Rep.  46,  Judge  Blodgett  allowed  the  in- 
junction. It  appears  that  Eane  issued  and 
widely  distributea  circulars  in  which  he  claimed 
that  Emack's  goods  infringed  his  patent.  He 
stated  that  he  should  not  sue  Emack,  but 
should  bring  suits  against  all  customers  of 
Emack,  and  collect  royalty  and  damages  from 
all   of   them.    Judge  Blodgett  said:     "The 

gravamen  of  this  case  is  an  attempted  intimi- 
ation  by  the  defendant  of  complainant's  cus- 
tomers by  threatening  them  with  suits  which 
defendant  did  not  intend  to  prosecute.  .  .  . 
If  a  court  of  equity  cannot  restrain  an  attack 
Wke  this  upon  a  man's  business,  then  the  party 
is  certainly  remediless,  because  an  action  at 
law  in  most  cases  would  do  no  good,  and  his 
ruin  would  be  accomplished  before  an  adjudi- 
cation could  be  reached."  In  the  recent  case 
of  Caecff  V.  Cincinnati  Typo.  Union  No.  S,  46 
Fed.  Rep.  135,  the  case  of  JBhnack  y.  Eane, 
eupra,  was  cited  and  approved  by  Judge  Sage. 
It  appeared  in  the  Caaey  Oaee  that  parties  had 
conspired  together  to  injure  the  complainant 
in  his  business.  Circulars  were  gotten  out  and 
widely  distributed,  containing  threats  of  pecu- 
niary loss  and  injury  to  those  who  should  do 
business  with  the  complainant.  The  claim 
was  made  in  that  case,  as  in  this,  that  equity 
had  no  jurisdiction,  because  the  injurious  pub- 
lication was  merely  a  libel  on  complainant's 
business,  and,  for  any  loss  which  the  union  in- 
flicted, be  had  a  plain  and  adequate  remedy  Lt 
law.  Judge  Sage  remarked,  however,  that  it 
is  idle  to  say  that  such  publications  are  noth- 
ing more  than  libels,  and  that  the  only  rem- 
edy for  the  injury  inflicted  was  an  action  at 
law;  that,  while  they  have  certain  characteris- 
tics of  libels,  they  are  more  than  libels,  and 
there  is  no  plain  and  adequate  remedy  at  law 
for  such  injuries. 

We  think  the  bill  in  this  case  states  a  case 
materially  different  from  the  Massachusetts 
cases  and  the  other  cases  holding  that  equity 
has  no  jurisdiction  to  restrain  a  libel.  Here  it 
is  claimed  and  alleged  in  the  bill  that  Elijah 
Haney  and  the  Haney  School  Furniture  Oom- 
panv  entered  into  a  conspiracy  with  defendant 
Buliard  to  obtain  a  decree  in  favor  of  Hdviey 
v.  BuUard,  which  might  and  should  be  used 
by  the  conspirators  to  Injure  the  complainant. 
Ilie  fact  is  recited  that,  in  pursuance  of  such 
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coDspiracy,  a  bill  was  filed  in  the  United  States 
court  for  the  eastern  district  of  Michigan,  and 
a  decree  obtained  by  fraud  and  collusion,  for 
the  purpose  of  benenting  the  trade  of  the  Haney 
School  Furniture  Company  at  the  expense  of 
complainant:  that  the  defendants  well  knew 
the  patent  was  invalid;  and  that  the  complain- 
ant was  in  possession  of  facts  and  proofs  suflOi- 
cient  to  defeat  any  suit  that  might  be  brought 
for  the  infringement  of  said  patent.  The 
prayer  of  the  bul  is,  not  that  defendants  be  en- 
joined from  making  whatever  claims  they  sec 
nt  concerning  their  patent,  nor  from  threaten- 
ing to  bring  suits,  even  though  such  threats  be 
made  in  bad  faith;  but  that  the  defendants  be 
restrained  from  using  a  decree  fraudulently 
and  collusively  obtained  to  the  injury  of  com- 

Slainant,  and  from  daiming  that  such  decree 
\  an  adjudication  upon  the  merits  as  to  the 
▼alidity  of  such  patent:  or  from  using  it  in 
any  way  or  form  to  influence  or  threaten  any 
person  or  party  against  purchasing  said  school 
lurniture  manufactured  and  sold  by  complain- 
ant. The  case,  as  stated  in  the  bill,  is  certain- 
ly more  than  a  mere  claim  for  an  injunction  aris- 
ing out  of  a  libel  of  complainant's  business.  A 
conspiracy  is  claimed  to  have  been  entered  into 
between  the  defendants  for  the  very  purpose 
of  injuring  the  complainant,  and  that  by  such 
conspiracy  a  false  and  fraudulent  decree  was 
obtained,  settlingthe  rights  of  the  Haney  School 
Furniture  Company  to  the  patent,  under  which 
the  complainant  was  and  is  operating;  that  the 
defendants  are  publishing  to  the«  world,  and 


especially  to  the  customers  of  the  complainant, 
that  such  decree  was  valid,  the  defendants  well 
knowing  it  to  be  false  and  fraudulent;  and 
that,  in  any  court  where  the  complainant  had 
the  right  to  appear  and  be  heard,  it  could  es- 
tablish the  fact  that  such  patent  was  absolutely 
void,and  that  Mr.  Haney  and  the  Haney  School 
Furniture  Company  had  no  right  under  it,  and 
that  complainant  was  legally  entitled.to  its  use. 
Admitting  that  the  wei^t  of  authority  in  this 
country  is  against  the  proposition  that  a  court 
of  equity  has  no  jurisdiction  by  injunction  to 
restrain  the  publication  of  a  libel  upon  one's 
business,  it  is  no  answer  to  the  questions  here 
raised.  The  complainant  has  no  adequate 
remedy  at  law,  under  the  circumstances  here 
stated.  It  cannot  be  said  that  it  should  He  by 
and  wait  the  slow  and  uncertain  processes  of  a 
suit  for  damages  for  its  redress.  Under  the 
charge  in  the  bill,  which  we  must  take  as  tnie, 
the  complainant  is  rightfully  operating  under 
such  patent,  and  it  has  no  remedy  adequate  for 
the  fraud  and  wrong  perpetrated  upon  it,  ex- 
cept as  aided  by  a  court  of  equity.  The  facts 
stated  make  a  much  stronger  case  than  that  of 
Ckuey  v.  Cincinnati  Typo,  Union  No.  S,  supra, 
calling  for  the  aid  of  the  injunctive  power  of  a 
court  of  equity. 

The  deci'ee  of  the  court  helow  must  be  reversed, 
with  costs,  and  the  demurrer  overruled.  The 
defendants  will  have  twenty  days  to  answer 
the  bill. 

The  other  Justices  concurred. 
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Patterson  A.  REECE,  Plff.  in  ISrr., 

V, 

Charles  H.  KYLE,  Assignee  of  James  0. 

McMillan. 

(48  Ohio  St. — ) 

*  An  >gi  oement  between  client  and  at- 
torney by  which*  in  consideration  of 
flui  aaeigrnment  to  the  attorney  of  a 
Jndf^ent  obtained  by  him  for  the  client,  the 
attorney  agrees  to  render  le^ral  servioes  io  an  ef- 
fort to  collect  the  judtnnent,  to  advance  costs 
and  expenses  in  the  first  Instance,  one  half  to  be 
repaid  by  the  client  in  case  of  faUure,  and  the 
net  proceeds  of  the  judgment,  in  case  of  success, 
to  be  equally  divided.  Is  not  without  considera- 
tion, nor  unlawful  on  the  ground  of  champerty, 
and  if  otherwise  valid,  will  be  enforced. 

• 
(June  80, 180S.) 

ERROR  to  the  Circuit  Court  for  Greene 
Co\inty  to  review  a  judgment  in  favor  of 
plaintiff  in  an  action  brought  to  procure  the 
cancellation  of  a  contract  by  which  a  certain 
Jud/rment  had  been  transferred  to  defendant 

*  Head  note  by  the  Court. 

■  ...  ■  — — ^ 

NoraL—I^r  a  collection  of  authorities  upon  the 
•abject  of  ohampertous' contracts  between  attor- 
ney and  client,  see  notes  to  Manning  v.  Sprague 
(Mass.)  1 L.  K.  A.  516;  Oilman  v.  Jones  (Ala.)  4  L.  B. 
A.  VZi  Bumham  ▼.  Heselton  (Me.)  0  L.  K.  A.  ML 
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and  to  enjoin  him  from  proceeding  to  enforce 
such  judgment.    ReversA 

Statement  by  Spear»  Oh,  J,: 

The  action  below  was  by  the  defendant  in 
error,  as  assignee  for  the  benefit  of  creditors, 
of  one  James  C.  McMillan  against  the  plain- 
tiff in  error,  brought  to  procure  the  cancel- 
lation of  an  assignment,  executed  by  McMil- 
lan to  Reece,  oi  a  judgment  in  favor  of  the 
former,  against  the  West  Hamilton  Hydrau- 
lic Company,  and  to  enjoin  the  prosecution 
of  an  action  then  pending  in  Uie  court  of 
common  pleas  of  Hamilton  county,  which 
had  been  commenced  by  Recce,  as  assignee 
of  the  judgment,  to  enforce  statutory  liabili- 
ties against  stockholders  of  the  company. 

The  averments  of  the  petition  material  to 
the  present  inquiry  are,  in  substance,  that 
at  the  date  of  tne  assignment  to  Reeoe,  Mc- 
Millan was  insolvent,  and  that  shortly  there- 
after he  made  a  general  assignment  to  plain- 
tiff ;  that  the  pretended  contract  with  Keece 
was  without  any  consideration,  paid  or  to  be 
paid;  that  Reece  was  a  practicing  lawyer 
and  well  knew  that  any  claim  made  against 
the  stockholders  would  be  contested  by  them, 
and  that  for  the  purpose  of  stirring  ap  antl 
maintaininff  a  suit  against  the  stockholders, 
he  entered  into  the  contract ;  that  he  caused 
an  execution  to  issue  on  the  judgment*  which 
being  returned  unsatisfied,  he  then  com- 
menced an  action  in  the  common  picas  uf 


See  also  41  L.  R.  A.  520;  44  L.  R.  A.  285;  45  L.  R.  A.  110,  186. 
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Hamilton  county,  against  the  company  and 
the  stockholders,  for  the  purpose  of  enforc- 
ing stockholders*  liability,  which  suit  is 
pending,  and  that  unless  restrained,  and  the 
champertous  agreement  held  to  be  void, 
Heece  will  appropriate  to  his  own  use  the 
one  half  the  net  proceeds  realized  from  the 
■suit. 

In  his  answer,  Reece  denied  the  improper 
motives  and  purposes  charged.  He  also  de- 
nied that  the  contract  was  without  considera- 
tion, and  averred  that  the  assignment  of  the 
judgment  was  in  consideration  of  his  serv- 
ices therein,  and  for  other  valuable  considera- 
tions, of  which  were  the  professional  and 
legal  services  in  obtaining  the  Judgment, 
and  that  one  half  the  expense  of  further  pro- 
ceedings to  collect  was  to  be  borne  by  de- 
fendant in  case  nothing  should  be  realized 
from  the  judgment. 

A  copy  of  the  contract  referred  to  Is  as 
follows: 

"Xenla,  Ohio,   Nov.  9th,  1886. 

**  It  is  hereby  agreed  by  and  between  James 
0.  McMillan  and  P.  A.  Reece,  that 

**  Whereas,  in  consideration  of  valuable 
legal  services  rendered  and  to  be  rendered, 
and  one  dollar  and  other  good  and  valuable 
consideration  from  said  P.  A.  Reece  proceed- 
ing, the  receipt  of  which  is  hereby  acknowl- 
edged ;  and 

^Whereas,  said  McMillan  has  this  day  as- 
signed and  transferred  to  said  Reece  a  certain 
ludgment  obtained  by  said  James  C.  McMil- 
lan against  The  West  Hamilton  H;^draulic 
Company  (an  incorporation  duly  incorpo- 
rated under  the  laws  of  Ohio)  and  others  de- 
fendants, in  a  certain  suit  had  in  the  Butler 
county  common  pleas  court,  state  of  Ohio: 
Now,  therefore,  said  Reece  is  to  prosecute 
said  judgment  claim  as  mav  be  expedient 
in  his  judgment  and  proceed  to  collect  the 
same  or  so  much  thereof  as  may  be  practi- 
cable, and  is  to  receive  for  his  services  there- 
in, Uie  one  half  of  the  net  proceeds  thereof, 
the  other  half  of  said  net  proceeds  to  be  paid 
to  said  McMillan ;  said  Recce  to  advance  the 
amount  necessary  for  expenses  of  the  case ; 
and  one  half  of  said  expenses  is  to  be  repaid 
to  said  Reece  in  the  event  nothlne  is  realized 
from  said  ludgment.  But,  notwithstanding 
said  McMillan  was  a  stockholder  in  saia 
companv  to  the  extent  of  one  half  of  all  the 
stock  01  said  company  during  the  time  the 
said  liability  was  incurred,  the  said  McMil- 
lan is  not  to  be  made  a  party  defendant  to 


any  proceedings  to  enforce  or  collect  said 

Judgment  claim,  nor  in  any  way  to  be  held 
itfble  for  any  part  of  said  judgment. 

*"  James  C.  McMillan, 
''Patterson  A.  Reece.** 

Upon  trial  the  circuit  court  found  the  con- 
tract without  consideration,  champertous  and 
void,  and  adjudged  that  the  same  be  can- 
celed and  held  for  naught.  Motion  for  new 
trial  being  overruled,  the  case  is  brought  to 
this  court  upon  a  bill  of  exceptions  setting 
out  all  the  evidence. 

Mtwn,  Little  ft  Spencer,  Alfred 
Taple  and  P.  A.  Reece*  for  plaintiff  in 
error: 

10  L.R.A. 


'  The  agreement  was  not  illegal  nor  contraiy 
to  public  policy. 

There  is  no  statute  on  the  subject  of  cham« 
perty  in  Ohio. 

There  are  but  six  cases  bearing  on  the  sub- 
ject in  the  reports  of  our  supreme  court. 

Key  V.  Vatticr,  1  Ohio,  182,  143;  Hall  v. 
AMy,  9  Ohio,  96,  99,  84  Am.  Dec.  424; 
WeakLy  v.  RaU,  18  Ohio,  174;  IaiwU  v.  Lemn, 
16  Ohio,  715,  716;  Reid  v.  (ymgiey,  16  Ohio, 
445;  ^evcQTi  v.   WtUh,  41  Ohio  St.  488.  502. 

The  principles  which  can  justly  be  deduced 
from  them  are  that  where  the  grantor  either 
had:  (1) good  title  (as  here  claim  reduced  to 
judgment);  or  (2)  was  assigned  for  a  valuable 
consideration;  or  (8)  where  assignor  was  liable 
for  his  expenses  and  costs  the  contract  was  not 
champertous. 

See  the  remarks  of  the  court  upon  the  ques- 
tion of  champerty  in  JefferB  v.  Lampaon,  10 
Ohio  St.  108. 

Where  a  plea  of  champerty  has  been  allowed 
to  be  made  m  a  court  of  equity,  it  has  alwavs 
been  allowed  for  the  benefit  and  never  to  the 
injury  of  the  original  claimant  or  those  right- 
fully claiming  under  him;  the  primary  object 
of  tbe  court  being  the  protection  of  the  claim- 
ant or  his  judgment  creditors,  against  tbe  ma- 
chinations of  a  champertor,  and  not  as  a  means 
of  shielding  the  claimant's  debtors  from  pay- 
ing their  jnst  debts. 

Stewart  v.  Welch,  41  Ohio  St.  4S5;  Wright  v. 
Tebbitts.  91  U.  S.  252,  28  L.  cd.  820;  Wy/ie  v. 
Coxe,  56  U.  8.  16  How.  415.  14  L.  ed.  753.  1 
Parsons,  Notes  &  Bills,  218,  219;  KnighU  v. 
Putnam,  8  Pick.  184. 

Menn.  Charles  H.  Kyle,  T.  L«  Ma- 
ipruder  and  Ramseyf  Maxwell  ft  Ram- 
sey, for  defendant  in  error: 

The  aj^reement  was  clearly  champertous  and 
void.  It  is  immaterial  that  it  was  made  to 
take  the  form  of  an  assignment  of  the  claim. 

Stewart  v.  Welch,  41  Ohio  St  488,  484,  syl- 
labus 2. 

Recce's  agreement  to  advance  the  funds  for 
carrying  on  the  litigation  would  of  itself  make 
the  agreement  champertous. 

Meeiki  v.  Dewberry,  57  Ga.  268;  Taylor  v. 
Einton,  66  Ga.  748;  Steams  v.  Felker,  28  Wis. 
594;  Thompson  v.  Reynolds,  78  III  11;  Cote- 
man  v.  BiUings,  89  HI.  188;  Coughlin  v.  Ifew 
Tork  Cent, AH,R.ILCo,ll  N.  Y.  448; MiUion 
V.  Ohnsorg,  10  Mo.  App.  482;  Atchison,  T.  <ft 
S.  F,  R.  Co.  V.  Johnson,  29  Kan.  218:  ^tc^ 
V.  Butley,  L.  R.  8  Q.  B.  .113;  Wald's  Pollock, 
Cont.  295,  and  note. 

In  Meeks  v.  Dewberry,  supra,  it  was  held 
immaterial  that  the  claim  had  been  reduced  to 
judgment,  and  that  tbe  champertous  agree- 
ment was  for  the  collection  of  the  judgment. 

The  right  of  a  court  of  equity  is  well  estab- 
lished to  cancel  an  illegal  agreement  at  the  suit 
of  one  of  the  parties  before  the  unlawful  pur- 
poses contemplated  by  the  agreement  nave 
been  carried  out. 

Congress  A  E.  Spring  Co,  v.  Ehowlton,  108 
U.  S.  49.  26  L.  ed.  847:  WhiU  v.  Franklin 
Bank,  22  Pick.  181;  Debenham  v.  Ox,  1  Yes. 
Sr.  276;  Ra/nell  v.  Sprye,  1  DeG.  M.  &  O. 
660,  21  L.  J.  Ch.  688;  Teppenden  v.  Randall, 
2  Bos.  &  P.  467. 

The  following  cases  illustrate  the  principle 
in  actions  brought  by  or  on  t>ehalf  of  corpora- 
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tions  to  undo  ultra  tires  transactioos,  and  to. 
recover  cousideratioDS  paid  thereunder: 

SalomouB  v.  Laing,  12  Beav.  877;  Brywn  y. 
Warmek  d  B.  Canal  Nat.  Co.  4  DeG.  M.  & 
G.  711;  EmeH  v.  Oroytdill,  2  DeG.  F.  &  J. 
175;  Ku»8ell  ▼.  WakeJUld  Water  Works  Co.  L. 
R.  20  Eq.  474;  AitvOen.  y,  Davgaie,  88 
Beay.  621 ;  Hai'dy  y.  Metropolitan  L.  d  F,  Co, 
L.  R.  7Ch.  427;  yetocastle  N.  R.  Co.  ▼.  Simp- 
son, 21  Fed.  Rep.  688;  Knoxville  t.  Knoxville 
d  O.  i2.  Co.  22  Fed.  Rep.  758;  Auburn  Acad- 
emy  y.  Strong,  Hopk.  Oh.  278.  2  L.  ed.  421; 
MiUsY.  Central  R.  Co.  41  N.  J.  Eq.  1;  Chi- 
cago V.  Cameron,  9  West.  Rep.  507,  120  111. 
447;  Ss'trs  y.  Hotchkiss,  25  Conn.  171,  65  Am. 
Dec.  567;  Northwestern  U.  Packet  Co.  y.  Shaw, 
87  Wis.  660;  Ashion  y.  Dashattay  Afso.  7  L. 
R.  A.  809,  84  Cal.  61;  Green's  Brice,  Ultra 
Vires,  2d  ed.  658. 

Spear,  Ch.  J.,  delivered  the  opinion  of 
the  court : 

The  real  question  is.  whether  or  not  the 
contract,  as  explained  by  the  other  evidence, 
is  without  consideration,  illegal  and  void. 

As  a  first  step  at  the  trial  plaint ifF  sought 
to  contradict  and  vary  the  terms  of  the  writ- 
ten instrument  by  parol  evidence,  and  for 
this  purpose  called  McMillan,  the  assignor. 
'J*he  witness  testified  that  he  received  no  con- 
sidcmtion  wliatever  for  the  assignment  uf  the 
judgment.  In  the  light  of  his  furtlier  testi- 
mony, it  is  fair  to  assume  that  he  meant  by 
this  only  that  he  received  no  money  considera- 
tion, and  that  nothing  was  actually  paid  to 
him,  for  he  proceeded  then  to  state  that  the 
valuable  services  rendered  and  to  be  rendered, 
referred  to  in  the  agreement,  formed  no  part 
of  the  consideration  for  the  assignment. 
This  statement,  taken  in  connection  with  the 
whole  testimony  of  the  witness,  is,  after  all, 
but  an  opinion — the  stating  of  a  conclusion 
of  law.  He  stated  further  that  the  agree- 
ment was  entered  into  on  the  afternoon  of 
November  9,  and  that  before  noon  of  that 
day  he  had  made  a- complete  settlement  with 
Reece,  as  the  receipted  bill  would  show. 
The  bill  referred  to,  which  covers  several 
pages,  extends  over  four  years  of  time,  and 
contains  a  large  number  of  items,  is  receipted 
thus:  ''Rec'd  payment  of  all  above  ac- 
counta."  This  is  a  complete  settlement  of 
the  items  in  the  bill ;  it  does  not  purport  to 
be  a  settlement  in  full  of  all  claims.  Nor 
is  it  pretended  that  Reece  had  been  paid  his 
fees  for  obtaining  the  judgment  save  as  -ap- 
pears by  the  bill.  Among  the  items  we  find 
one  of  $10  which  is  a  specific  charge  for  serv- 
ices in  the  suit  against  the  West  Hamilton 
Company.  It  is  possible  that  another  charge 
of  like  amount  is  intended  for  services  In 
this  case,  but  if  so,  the  two  together  would 
be  an  exceedingly  mea>rer  charge,  and  wholly 
out  of  proportion  to  the  probable  work,  and 
the  amount  involved.  6y  reason  of  some 
misunderstanding,  as  its  appears,  Reece  was 
not  present  at  the  trial.  This  left  the  plain- 
tiff opportunity  to  give  uncontradicted  proof, 
snd  make  the  best  case  possible.  Had  Mc- 
Millan been  possessed  of  facts  which  would 
impeach  the  writing,  as  to  services  past  and 
to  come,  it  is  presumed  he  would  have  stated 
them ;  at  least  nothing  prevented.    No  proof 
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was  offered  by  defendant,  and  so  we  have  a 
question  upon  the  uncontradicted  evidence  ot 
plaintiff.  The  proof  actually  made,  we 
think,  is  not  of  that  high  diaracter  required 
to  overcome  the  statements  of  the  written 
agreement,  signed  by  the  parties,  as  to  past 
and  future  services,  and  the  presumption 
that,  under  all  the  circumstances  as  shown, 
there  waa,  at  the  time,  an  understanding  be* 
tween  them,  that  Reeco  still  had  an  unsatis- 
fied claim  for  services  in  procuring  the  jmlg* 
ment,  and  that  he  had  such  claim  in  fact. 

This,  ^en,  was  the  situation.  Reece  had 
an  unsatisfied  claim  for  fees  in  obtaining  a 
judgment  for  McMillan.  His  relation  as  at- 
torney, as  to  that  judgment,  had  not  termin* 
ated.  His  claim  gave  him  an  equitable  in- 
terest in  the  judgment,  and  a  lien  upon  it. 
It  was  of  uncertain  value.  McMillan  was 
impecunious,  and  in  fact,  inaolvent.  He  had 
not  the  means  to  then  prosecute  farther,  and 
aside  from  that,  was  disinclined  to  do  so  be* 
cause  several  stockholders  of  the  Hydraulic 
Company  were  his  relatives,  and  hence  he 
wanted  to  dispose  of  the  judgment.  Reece 
was  willing  to  take  an  assignment  of  it 
coupled  with  the  obligation  to  proceed  to 
enforce  collection  by  action  against  the  stock- 
holders, within  his  discretion,  at  his  own 
expense  in  the  first  instance,  but  if  not  made 
by  Uie  anticipated  proceeding,  then  one  half 
the  expense  to  be  repaid  by  McMillan,  and 
the  net  proceeds,  if  successful,  to  be  equally 
divided.  The  effect  of  the  assignment,  if 
legal,  was  to  make  them  joint  owners  of  the 
judgment,  the  legal  title  being  in  Reece.  If 
the  parties  could  not  legally  enter  into  such 
a  contract,  then  the  judgment  of  the  circuit 
court  is  rifl^t;  if  tiiey  could,  it  should  be 
reversed.  There  Is  no  question  of  fraud  as 
between  debtor  and  creditor,  nor  of  undue 
advantage,  or  bad  faith  between  attorney  and 
client,  in  the  case;  nor  can  we  assume,  con- 
sidering the  doubt  as  to  the  collectibility  of 
the  judgment,  and  the  character  of  the  pro- 
ceeding which  it  would  be  necessary  to  pros- 
ecute and  maintain  in  order  to  enforce  it, 
that  the  contract  was  unreasonable. 

The  contract  is  assailed  as  being  without 
consideration  and  cbampertous.  If  the  agree- 
ment waa  illegal,  because  champertous,  then 
there  was  no  consideration,  and  the  contract 
was  void.  So,  there  is  at  last  but  one  ques- 
tion, and  that  is:  **Will  a  promise  by  an 
attorney  to  render  legal  services  in  an  effort 
to  collect  a  judgment,  for  obtaining  which 
the  attorney  has  not  been  fully  paid,  and  to 
advance  costs  and  expenses  in  the  first  in- 
stance, one  half  to  be  repaid  by  the  client  in 
case  of  failure,  form,  as  between  attorney 
and  client,  a  valid  consideration  to  support 
an  assignment  of  a  judgment,  the  net  pro- 
ceeds of  which  are  to  be  equally  divided  in 
case  of  success? 

Maintenance  is  defined  to  be  an  officious 
intermeddling  in  a  suit  that  no  way  belongs 
to  one,  by  assisting  either  party,  to  the  dis- 
turbing of  the  community  by  stirring  up 
suits ;  champerty,  a  species  of  maintenance, 
being  a  bargain  with  a  party  to  divide  the 
land  or  other  matter  sued  for  between  them, 
if  they  prevail  in  the  suit  which  the  cham* 
pertor  undertakes  to  carry  at  his  own  ex- 
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pense ;  though  If  a  man  have  any  interest, 
however  slight,  in  the  subject  of  the  matter 
about  which  the  suit  is  to  be  brought,  or  is 
depending,  the  aid  given  has  been  held  not 
to  be  maintenance.  Statutes  in  relation  to 
maintenance  and  champerty  were  first  enacted 
in  England  at  an  early  day.  Additional 
legislation  was  found  necessary  during  the 
reign  of  Henry  YIIL  It  was  common  then 
for  nobles  and  other  powerful  men  to  take 
transfers  of  pretended  rights  in  action,  es- 
pecially of  lands,  from  persons  not  in  pos- 
session, and  prosecute  them,  to  the  great  op- 
pression of  the  weak.  Juries  were  made  up 
in  large  part  of  the  dependents  of  such  men, 
and  the  processes  of  law  were  thus  converted 
into  engines  of  oppression.  The  Statute  of 
82  Henry  VIII.,  chap.  9,  recites  that  ""the 
King  our  sovereign  lord,  calling  to  his  most 
blessed  remembrance,  that  there  is  nothing 
within  this  realm  that  conserveth  his  loving 
subjects  in  more  quietness,  rest,  peace,  and 
good  concord,  than  the  due  and  just  ministra- 
tion of  his  laws,  and  the  true  and  indifferent 
trials  and  issues,  as  been  to  be  tried  accord- 
ing to  the  laws  of  his  realm,  which  his  most 
royal  Maijesty  perceiveth  to  be  greatly  hin- 
dered and  letted  by  maintenance,  embracery, 
champerty,  subornation  of  witnesses,  sinister 
labour,  buying  of  titles  and  pretended  rights 
of  persons  not  in  possession,  whereupon  great 
perjury  hath  ensued,  and  much  inquietness, 
oppression,  vexation,  troubles,  wrongs  and 
disinheritance  hath  followed  among  his  most 
loving  subjects,  to  the  great  displeasure 
of  Almighty  God,  the  discontentation  of  his 
Majesty,  and  to  the  great  hindrance  and  let 
of  justice  within  this  his  realm."  The  buy- 
ing of  pretended  titles  by  those  not  in  pos- 
session, and  acts  of  cham'perty  and  embrac- 
ery, were,  by  this  statute,  forbidden  under 
penalty  of  sweeping  forfeitures  of  lands,  the 
one  half  to  go  to  ^the  King,  our  sovereign 
lord,"  to  relieve,  it  may  be  respectfully 
presumed,  the  ^discontentation*'  referred  to. 
That  there  was  necessity  for  such  statutes, 
the  historv  of  that  time,  as  gathered  from 
Hume  and  other  historical  writers,  as  well 
as  from  law-writers,  sufficiently  shows. 
Hume  says:  "Instead  of  their  former  asso- 
ciations lor  robbery  and  violence,  men  en* 
tercd  into  formal  combinations  to  support 
each  other  in  law-suits,  and  it  was  found 
necessary  to  check  this  iniquity  by  Act  of 
parliament."  And,  speaking  of  the  subject, 
Coke  says:  ** Nothing  in  action,  entry  or 
re-entry,  can  be  granted  over,  for  so,  under 
color  thereof,  pretended  titles  might  be 
granted  to  great  men,  whereby  right  miffht 
be  trodden  down,  and  the  weak  oppressed.'' 
Bights  in  action  were  forbidden  to  be  trans- 
ferred ''lest  justice  should  fail  and  oppres- 
sion result."  But,  as  methods  of  judicial 
procedure  improved,  and  a  firmer  and  purer 
administration  of  justice  was  attained,  and 
popular  rights  received  wider  recognition, 
the  mischiefs  complained  of  became  less 
apparent,  and  the  enforcement  of  such  stat- 
utes became  of  less  and  less  importance. 
Then  foHowed  Judicial  modifications  and 
exception  to  the  sweeping  inhibition  of  the 
statutes.  Exception  was  made  where  the 
person  maintaining  and  the  suitor  stood  in 
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some  social  relation,  as  that  of  relatives  by 
consanguinity  or  affinity,  master  and  serv- 
ant, or  landlord  and  tenant.  Other  excep- 
tions are  adverted  by  Mr.  Jtutiee  Buller,  id 
Master  v.  Miller,  4  T.  R.  840,  841  (1791) ,  as 
follows:  ''It  is  laid  down  in  our  old  books 
that  for  avoiding  maintenance  a  ehaee  in 
actum  cannot  be  assigned,  or  granted  over, 
to  another.  Thei  good  sense  of  that  rule 
seems  to  me  to  be  very  questionable ;  and  in 
early  as  well  as  modern  times,  it  lias  been 
so  explained  away,  that  it  remains  at  most 
only  an  objection  to  the  form  of  the  action 
in  any  case.  .  .  .  It  is  curious  and  not 
altogether  useless  to  see  how  the  doctrine  of 
maintenance  has  from  time  to  time  been  re- 
ceived in  Westminster  Hall.  At  one  time 
not  only  he  who  laid  out  money  to  assist 
another  in  his  cause,  but  he  that  by  his 
friendship  or  interest  saved  him  an  expense 
which  he  would  not  otherwise  be  put  to, 
was  held  guilty  of  maintenance.  Nay,  if 
he  officiously  gave  evidence,  it  was  main- 
tenance ;  so  that  he  must  have  a  subpoena,  or 
suppress  the  truth.  That  such  doctrine, 
repugnant  to  every  honest  feelin|^  of  the 
human  heart,  should  be  soon  laid  aside, 
must  be  expected.  Accordingly  a  variety 
of  exceptions  were  soon  made ;  and  amongst 
others  it  was  held  that  if  a  person  has  any 
interest  in  the  thing  in  dispute, .  though  on 
contingency  only,  he  may  maintain  an  action 
on  it.  2  Uolle,  Abr.  116.  .  .  .  So  an 
assignment  of  a  chase  in  action  has  been  held 
a  g(x>d  consideration  for  a  promise,  1  RoUe, 
Abr.  29;  ILoder  v.  ChesleynV  Sid.  212,  and 
[Lewis  V.  TTaWw],  T.  Jones,  222 ;  and  lastly, 
by  all  the  judges  of  England,  in  Mouldsdale 
T.  BirchaU,  2  Wm.  Bl.  820,  though  the  debt 
assigned  was  uncertain.  After  these  cases, 
we  may  venture  to  say  that  the  maxim  was 
a  bad  one,  and  that  it  proceeded  on  a  founda- 
tion which  fails." 

Among  the  refoims  in  England  may  be 
mentioned  the  enactment  of  Statutes  for  the 
Limitation  of  Actions,  the  Statute  of  Frauds, 
the  extension  of  the  action  for  malicious 
prosecution,  and  that  for  awarding  costs 
against  unsuccessful  parties,  all  which  have 
been  passed  since  the  Acts  relating  to  main- 
tenance. These  changes  have  contributed 
materially  to  the  discouragement  of  ground* 
less  and  vexatious  litigation,  and  it  has 
resulted  that  the  law  of  maintenance,  as 
originally  understood  and  enforced  in  Eng- 
land, has  been  essentially  modified,  and  is 
said  by  Story  (Contracts,  §  711,)  "to be  now 
confined  to  cases  where  a  stranger,  having  no 
interest  in  the  suit,  improperly,  for  the 
purpose  of  stirring  up  litigation  and  strife, 
encourages  others  to  bring  actions,  or  make 
defenses  which  they  have  no  right  to 
make," — citing  Lord  Abinger,  in  Findon  v. 
Parker,  11  Mees.  <&  W.  676. 

In  several  of  the  states  of  the  Union  stat- 
utes have  been  passed  making  maintenance 
in  varying  forms  unlawful,  while  in  other 
of  the  states  the  doctrine  is  scarcely  recog- 
nized even  by  the  courts.  No  statute  similar 
to  the  English  statutes  has  ever  been  enacted 
in  Ohio.  Champerty  has,  however,  been  the 
subject  of  judicial  inquiry,  and  has  been 
held  to  avoid  contracts  in  which  it 
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present.  In  Key  t.  Vatii&r,  1  Ohio,  183,  the 
Tice  of  the  contract  was  that  the  attorneys 
were  to  save  and  keep  the  client  harmless 
from  all  costs  and  charges,  and  no  compro- 
mise was  to  be  made  except  the  attorneys  join 
In  it.  In  Weakly  ▼.  Hall,  13  Ohio,  167,  the 
debt  was  released  by  the  creditor  to  the 
debtor,  after  assignment  by  him  under  an 
agreement  by  which  the  assignee,  not  a  law- 
yer, engaged  to  collect  the  claim  in  the  as- 
signor's name,  to  employ  counsel,  advance 
all  money,  procure  oail,  etc.,  reimburse 
himself  for  his  allowances  from  the  proceeds 
when  collected,  and  receive  a  portion  of  the 
avails  for  his  compensation,  and  the  court 
held  the  release  effectual,  although  suit  had 
been  commenced  and  money  expended,  in 
accordance  with  the  contract.  In  Stewart  v. 
Welch,  41  OJiio  Bt.  483.  by  a  divided  court, 
it  was  held  that  a  contract  whereby  the  claim 
was  assigned  to  Welch,  who  brought  suit  in 
his  own  name,  could  not  be  enforced,  it  ap- 
pearing that  the  contract  was  made  for  the 
purpose  of  carrying  on  litigation  without 
expense  to  and  free  from  control  of  the  as- 
diTnor,  who  was  to  receive  nothing  except  a 
■hare  of  the  recovery. 

Ic  will  be  noted  that  there  are  Important 
distinctions  between  these  cases  and  the  case 
at  bar.  In  each  case  the  suit  was  to  be  pros- 
ecuted wholly  without  cost  or  expense  to  the 
original  owner  of  the  claim,  and  it  does  not 
appear  that  the  party  maintaining  the  con- 
tract had  any  interest  in  or  claim  upon  the 
cause  of  action  other  than  that  given  by  the 
assignment.  So  that,  for  the  purpose  of  nul- 
lifying the  contract  between  McMillan  and 
Beece,  we  are  asked  to  take  a  step  in  advance 
of  previous  decisions.  Ought  this  to  be 
done? 

It  is  difficult,  at  best,  to  reconcile  the  strict 
law  of  muintenance  and  champerty  with  our 
ideas  of  the  rights  of  property,  and  the  right 
of  the  citizen  to  contract.  Among  the  fun- 
damental rights  is  the  right  to  acquire,  pos- 
sess and  dispose  of  property.  The  right  of 
disposition  necessarily  inheres  in  the  right 
of  ownership.  Wc  are  taught  that  a  chose 
in  action  is  as  much  property  as  a  thing  in 

S(  ss.ssion,  and  that  in  this  day  the  right  to 
ispose  of  such  property  is  as  high  and  free 
from  doubt  as  is  the  ri^ht  to  sell  the  horse 
or  farm  of  which  the  seller  has  manual  pos- 
session. And  if  one  may  lawfully  dispose 
of  such  property  why  may  he  not  dispose  of 
it  upon  such  terms  as  to  him  may  seem  ad- 
Tantageous? 

That  the  consideration  received  by  McMil- 
lan is  a  promise  by  Reece  cannot  tie  fatal  to 
its  legality.  It  would  be  conceded  that  Mc- 
Millan might  have  assigned  his  Judgment 
upon  Reece*s  written  agreement  to  dig  a 
ditch,  or  plow  a  field,  or  build  a  house.  So, 
too,  Reece  might  have  agreed  to  sell  his 
legal  services  for  a  promise  by  McMillan  for 
fiome  labor  or  service  on  his  part.  And  yet, 
while  either  can  purchase  of  the  other,  there 
appears,  under  the  early  decisions,  an  in- 
auperable  objection  to  the  valuable  thing 
which  each  has,  being  the  subject  of  barter 
between  them.  Upon  reason,  the  objection 
would  seem  to  lack  substance.  It  has  been 
based  upon  grounds  of  public  policy. 
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Of  course,  if  a  proposed  contract  is  clearl  v 
against  public  policy  the  courts  will  say  it 
cannot  be  entered  into.  But  why,  applying 
this  test,  should  we  limit  the  subject  of  con- 
tracts for  compensation  otherwise  than  by 
discriminating  against  transactions  which 
are  prohibited  by  statute,  or  are  immoral,  or 
hurtful,  in  their  nature,  in  the  sense  of  con- 
travening some  establ  ished  interest  of  society  ? 
That  contracts  similar  to  the  one  at  bar  were 
regarded  dangerous  three  or  four  hundred 
years  ago  is  not  a  powerful  reason  for  so  re- 
garding them  now,  when  we  consider  that 
social  conditions,  and  the  law  in  other  im- 
portant respects,  have  undergone  radical 
chonges.  Fortunately  the  condition  of  so- 
ciety to  day  is  on  a  higher  plane  than  in  the 
chaotic  times  of  Henry  VIII. ,  our  judicial 
methods  are  more  enlightened,  and  the  day 
of  combinations  among  the  powerfu  to 
oppress  the  weak  in  the  courts  liajs  gone 
by. 

It  will  be  borne  In  mind  that  great  scrutiny 
was  given  in  England  to  the  acts  of  counsel- 
lors and  attorneys,  because  of  the  peculiar 
relation  which  the  law  placed  those  officers 
in  with  regard  to  their  clients.  The  former 
were  incapacitated  to  make  any  contract  for 
compensation  with  the  client,  though  ho 
might  accept  a  gratuity,  while  the  latter 
mieht  make  such  contract  only  as  the  law 
haa  made  for  him  in  fixing  for  every  service 
a  corresponding  fee.  A  contract,  therefore, 
between  a  counsellor  or  attorney,  and  his 
client,  for  a  share  of  the  thing  in  suit,  would 
have  been  invalid  on  this  ground,  as  well  as 
others.  No  such  strictness  ever  obtained 
here.  Our  laws  have  always  recognized  the 
right  of  either  to  compensation  for  his  legal 
services,  in  a  reasonable  amount,  either  on 
a  quantum  meruit,  or  upon  special  contract. 
Beyond  this,  the  propriety  of  accepting  com- 
pensation by  way  of  a  fee  contingent  ui^on 
the  event  of  the  suit,  and  payable  out  of  the 
thing  recovered,  has  been  recognized.  Also 
the  advancing  by  the  attorney,  for  the  bene- 
fit of  the  client,  of  funds  in  payment  of  costs 
and  necessary  incidental  expenses.  Indeed, 
such  advances  by  the  attorney  in  the  progress 
of  litigation,  is  so  common  that  to  denounce 
the  practice  as  improper  would  be  to  con- 
demn the  daily  acts  of  the  most  honorable 
members  of  the  profession.  Wylie  v.  Coxe, 
56  D.  S.  15  How.  415.  14  L.  ed.  753;  Stan- 
Urn  y.  Embrey,  98  U.  S.  548,  23  L.  ed.  988 ; 
AUa/rd  v.  Lamirande,  29  Wis.  502 ;  Kexckirk 
v.  Cone,  18  111.  449 ;  McDonald  v.  Chicago  tfe 
N.  W.  B.  Co.  29  Iowa,  171 ;  Quint  v.  Ofhir 
8,  Min,  Co,  4  Nev.  805.  This  upon  the  idea 
of  duty  on  the  part  of  the  profession  to  in- 
vestigate the  claims,  and  give  professional 
aid  in  redressing  the  wrongs  of  the  Indigent 
who  have  been  injured,  for  in  this  way  many 
poor  people  are  enabled  to  obtain  iustice, 
where,  without  such  aid  they  would  be  re- 
mediless. And  it  has  been  considered  that 
there  is  no  practical  distinction  between  such 
an  arrangement  and  one  where  counsel  under- 
take, for  an  agreed  fee,  to  be  paid  in  the  fut- 
ure, the  prosecution  of  a  case  for  a  client  so 
poor  that  unless  the  cause  be  eained  the  at- 
torney could  not  possibly  realize  any  com« 
pensation  whatever.    That  a  contract  of  the 
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latter  kind  is  legal  was  held  in  Moore  t. 
OampbeU  Academy  Tru8tee$^  9  Yerg.  119. 

As  before  stated,  we  have  never  had  in 
Ohio,  any  legislation  upon  that  phase  of 
maintenance  known  as  champerty.  But  the 
evil  of  stirring  up  suits  and  controversies 
whereby  persons  should  be  defrauded  or  in- 
jured was  early  the  subject  of  legislation. 
By  the  Act  of  February  10,  1824,  the  en- 
couraging, exciting,  and  stirring  up  of  any 
suit,  quarrel  or  controversy,  between  two  or 
more  persons,  by  certain  named  officers,  in- 
cluding attorneys  and  counselors- at- law, 
with  intent  to  injure  such  persons,  was  made 
an  offense  punishable  by  fine  of  not  more 
than  $500,  and  liabilitv  to  the  party  injured 
in  treble  damages,  which,  as  to  Uie  penal 
sanction,  is  the  law  to-day.  It  would  seem 
that  the  terrors  of  this  Act  would  be  sufficient 
to  protect  the  people  from  any  vestige  of  the 
evil  tendency  to  combinations  by  the  strong 
to  injure  the  weak  by  oppressive  litigation. 

The  conduct  of  attorneys  is  subject  to 
proper  scrutiny  by  the  courts.  The  main- 
tenance of  a  high  character  for  dignity  and 
integrity  on  their  part  is  essential  to  the 
security  of  community,  and  the  due  admin- 
istration of  justice.  Any  infraction  of  the 
letter  of  this  statute  would  entail  its  penal 
consequences  upon  an  offending  attomev,  and 
the  courts  would  not  hesitate  to  hold  void 
any  contract  violative  of  its  spirit,  whether 
coming  within  the  strict  letter  or  not.  So, 
too,  the  courts  have  been,  and  continue  to  be, 
careful  not  to  sanction  contracts  which  ap- 
pear to  encourage  a  gambling  spirit,  one 
leading  to  the  prosecution  of  pretended  or 
obsolete  claims,  for  a  possible  high  reward. 
And  anything  like  sharp  practice,  or  the 
taking  of  undue  advantage  by  the  attorney 
of  the  confidence  or  necessities  of  tiie  client, 
would  meet  with  no  favor  nor  mercy  at  the 
hands  of  the  courts.  At  the  same  time  it 
would  not  be  wise  to  carry  rules  adopted 
originally  for  the  purpose  of  preventing  the 
powerful  from  oppressing  the  weak  by 
groundless  suits  in  Uie  courts,  to  the  extent 
of  hindering  the  weak  in  efforts  to  avail 
themselves  of  lawful  remedies  against  the 
powerful,  now  that  the  conditions  making 
the  ancient  rules  necessary  have  substantially 
disappeared,  and  new  conditions  arisen  by 
reason  of  which  it  has  become  the  interest  of 
the  powerful  to  embarrass  and  hinder  the  de- 
pendent and  weak  from  obtaining  speedv 
justice  in  the  courts.  Nor  would  it  be  judi- 
cious to  extend  arbitrarily  those  rules  which 
say  that  a  given  contract  is  against  public 
policy,  for  men  of  full  age  and  competent 
understanding  ought  to  have  the  utmost  lib- 
erty of  contracting.  Their  contracts  when 
entered  into  fully  and  voluntarily,  diould  be 
held  sacred  and  should  be  enforced  by  the 
eourts,  for  it  i«  a  paramount  public  policy 

Id  UR.  A. 


that  courts  should  not  lightly  interfere  witii 
the  freedom  of  contract.  Sir  G.  Jessel,  in 
Printing  dt  JV.  Ssg»  Co.  v.  Bampson,  L.  R.  19 
Eq.  462.  It  is  much  more  easy  to  denounce, 
in  general  and  sweeping  terms,  contracts  said 
to  involve  champerty  as  ** odious,"  and 
**  worthy  only  of  the  severest  condemnation,* 
than  it  is  to  point  out  wherein  it  is  wrong 
to  make  an  effort,  under  the  circumstiinces 
disclosed  in  the  case  at  bar,  to  enforce  a 
claim  solemnly  adjudicated  by  a  court  to  be 
just  and  legal,  by  one  who  has  an  interest  in 
the  judgment  because  of  services  rendered  in 
obtaining  it.  It  is  difficult,  also,  to  per* 
ceive  how  sucHi  a  proceeding  would  contra- 
vene any  'established  interest  of  society,  or 
tend  to  corrupt  the  fountains  of  justice,  or 
bring  the  legal  profession  into  disrepute. 

Decisions  by  courts  of  other  states  have 
been  cited.  We  have  examined  them.  Many 
are  based  upon  statutes,  and  have  but  little 
bearing  In  mis  state.  Others  are  in  conflict^ 
and  cannot  be  reconciled. 

The  holding  in  the  recent  case  of  Pennsyl^ 
vania  Co,  v.  Lombardo  (Ohio)  14  L.  R.  A. 
785,  recognizes  the  doctrine  that  a  champer* 
tous  agreement  is  against  public  policy,  and 
void.  As  it  is  not  stated  what  will  consti- 
tute champerty  in  an  agreement,  it  is  to  be 
inferred  that  the  doctrine  is  governed  by  pre- 
vious holdings;  and  the  point  determined 
is,  that,  whether  the  contract  between  Lorn* 
bardo  and  his  attorney  was  shown  to  be  cham- 
pertous  or  not,  his  claim  against  the  railroad 
company  was  not  affected  by  it.  It  is  not 
necessary,  in  order  to  dispose  of  the  present 
case,  to  unsettle  the  Lombardo  Ccue,  nor  any 
of  the  previous  decisions  of  this  court,  and 
there  is  no  purpose  to  do  so.  Nor  is  it  nee* 
essary  to  formulate  any  new  rule  on  the  sub- 
ject. Each  case  as  it  presents  itself  may  be 
safely  left  for  disposition  on  its  own  pecu- 
liar facts.  We  are  not,  however,  disposed 
to  go  farther  in  enforcing  the  ancient  rules, 
than  the  decisions  by  this  court  have  hereto- 
fore gone.  In  the  present  case,  if  the  con- 
tract rests  upon  a  consideration  which  the 
law  will  sanction — and,  for  reasons  hereto- 
fore stated,  we  think  it  does — there  would 
seem  to  be  an  end  of  the  inquiry.  The  prom* 
ise  to  advance  costs  in  the  first  instance  is 
neither  illegal  nor  improper,  and  the  agree- 
ment to  pay  one  half  the  costs  by  Recce  was 
no  more  than,  bein^  owner  of  one  half  the 
judgment,  he  was  in  fairness  and  equity, 
bound  to  do.  We  conclude  that  the  contract 
has  not  been  shown  to  be  wanting  in  con- 
sideration, or  otherwise  invalid. 

Other  questions  were  raised  by  plaintiff 
in  error,  out  we  do  not  regard  them  of  suffi- 
cient importance  to  warrant  discussion. 

It  follows  that  the  judgment  of  the  circuit 
court  should  be  revereed^  cmd  the  petition  die- 
mieaed. 
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1.  Ne^otlalile  jiroiiilssory  notes  Ibr 
money  loaned  are  *' personal  prop- 
mrtyp**  within  the  meaninir  of  a  charter  author- 
izing taxation  of  such  property. 

8*  The  domlell  of  the  creditor  Is  the 
■Itne  for  the  purpose  of  taxation  of 
neirotlabie  promlaaory  notes  given  for  money 
loaned. 

8*  A  ftiU,  eompletot  and  adequate  rem^ 

edy  at  law  for  illegality  of  a  tax  furnished  by 
notice  and  opportunity  to  defend  In  the  tax  pro- 
ceeding wiU  prevent  an  injunction  against  ooU 
lection  of  the  tax. 

(June  flS,  1888.) 

APPEAL  by  complainant  from  a  decree  of 
the  Chancery  Court  for  Dallas  County 
sufitainiog  a  demurrer  to  the  bill  in  a  suit  in- 
stituted to  restrain  the  collection  of  a  tax. 
Ajffirmed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  Satterfleld  ft  Youn^  for  appel- 
lant. 
Mr,  J.  W.  Mabry  for  appellees. 


Thoring^on,  J.,  delivered  the  opinion  of 
the  court: 

Appellant  filed  hjs  bill  of  complaint  in  th» 
chancery  court  of  Dallas  county,  averring  the 
following  state  of  facts:  Appellee  Selma  is  a 
municipality  incorporated  under  the  laws  of 
this  state  bv  that  name,  and  among  other 
powers  conferred  on  it  by  its  charter  is  the 
following:  "  That  the  mayor  and  councilmen 
of  said  Selma  shall  have  the  power  to  levy  taxea 
on  real  and  personal  property,  capital  employed 
in  any  business  carried  on  in  said  city,"  etc. 
Since  1884  the  said  city  has  had  an  ordinance 
in  operation  and  effect  autbotizing  and  pro- 
yidins^  for  the  taxation  of  "all  moneys  loaned^ 
and  tneir  value,  after  deducting  the  indebted- 
ness of  the  taxpayer."  On  the  1st  day  of 
May,  1890,  which  was  the  beginning  of  the 
city  tax  year  for  1800-91,  appellant,  who 
resides  in  said  city,  dul^  returned  his  list  of 
property  taxable  by  said  city  to  the  city  assessor, 
showing  real  property  to  the  amount  of  $8,000 
in  value,  and  personal  property  to  the  value  of 
$588,  of  whioh  personal  property  $200  was 
exempt  by  law  from  taxation,  and  which  ex- 
emption was  so  claimed  on  said  list.  After 
said  list  was  so  returned  the  assessor,  without 
appellant's  knowledge,  added  thereto,  under 
the  head  of  *'all  moneys  loaned  and  solvent 
credits,  or  credits  of  value,  and  their  value 
after  deducting  the  indebtedness  of  the  tax- 


Nora.— S(tiu  for  purpose  of  toauUion  of  deibU  wi- 
denud  by  notes  and  morUjages, 

In  general. 

In  Worthington  v.  Sebastian,  25  Ohio  St  10,  it  is 
said:  **  Intangible  property  has  no  actual  situs.  If, 
for  purposes  of  taxation,  we  assign  it  a  legal  stttis, 
surely  that  sUtJU  should  be  the  place  where  it  is 
owned,  and  not  the  place  where  it  is  owed.  It  is 
incapable  of  a  separate  situs,  and  must  follow  the 
sittta  either  of  the  creditor  or  the  debtor.  To  make 
it  follow  the  residence  of  the  latter.  Is  to  tax  the 
debtor  and  not  the  creditor,  to  tax  poverty  instead 
of  wealth.**  This  was  a  case  of  bonds  of  a  foreiirn 
corporation  owned  in  Ohio  where  they  were  held 
taxable. 

In  Cleveland,  P.  ft  A.  R.  Co.  v.  Pennsylvania,  8S 
U.  8. 15  Wall.  800,  Zi  L.  ed.  179,  Field.  J.,  in  discuss- 
ing railroad  bonds,-  says:  **  Debts  owing  by  corpo- 
rations, like  debts  owing  by  Individuals,  are  not 
property  of  the  debtors  in  any  sense;  they  are  ob- 
ligations of  the  debtors,  and  only  possess  value  in 
the  bands  of  the  creditors.  With  them  they  are 
property  and  in  their  hands  they  may  be  taxed. 
To  call  debts  property  of  the  debtors,  is  simply  to 
misuse  terms.** 

Debts  and  other  Incorporeal  rights,  when  treated 
as  property  for  the  purpose  of  taxation,  should  be 
assessed  at  the  domicil  or  place  of  residence  of  the 
creditor,  without  regard  to  the  domicU  of  the 
debtor.  Barber  Asphalt  Pa  v.  Co.  v.  New  Orleans, 
41  La.  Ann.  1015;  Com.  v.  Hays,  8  B.  Mon.  1;  Bab- 
oock  V.  Gass  Twp.  Board  of  Equalization,  66  Iowa, 
110;  Hayne  v.  Dellesselinc,  8  McCord,  L.  874. 

In  Foresman  v.  Byms.  68  Ind.  £47,  the  following 
propositions  are  laid  down  as  '*  fully  supported 
both  by  re-ison  and  authority:** 

^1,  That  all  debts  oC  every  kind  and  nature,  due 
to  persons  having  a  domicil  in  the  state  of  Indi- 
ana, are  taxable  to  the  creditor  where  such  creditor 
has  his  domicil. 

'*  S.  That  all  debts  of  every  kind  and  nature,  due 
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from  persons  having  a  domicil  in  the  state  of  Indi* 
ana  to  persons  not  having  a  domidl  in  the  state  of 
Indiana,  on  the  day  named  In  the  statute,  unless 
in  the  hands  of  an  agent  doing  business  in  the  state 
of  Indiana,  from  which  such  debts  have  sprung, 
have  no  situs  in  the  state  of  Indiana,  but  have  a 
situs  where  the  creditor  has  his  domicil  and  are  not 
taxable  In  the  state  of  Indiana.  Culbertson  v. 
Floyd  County  Comis.  Seind.  861;  Herron  v.  Keeran« 
50  Ind.  472,  36  Am.  Rep.  87;  Cleveland,  P.  &  A.  K. 
Co.  V.  Pennsylvania,  8S  U.  8. 15  Wall.  300, 21  L.  ed. 
ITB.'* 

In  People  v.  New  York  Tax  Comrs.,  58  N.  Y.  242» 
it  was  held  that  money  advanced  by  a  resident  of 
New  York  for  the  building  of  certain  ships  in  Del- 
aware secured  by  a  contract  for  a  lien  on  and  own* 
ership  in  the  vessels  as  the  building  thereof  pro- 
gressed was  taxable  in  New  York.  The  court  held 
the  arrangement  to  grive  no  absolute  ownership  in 
the  vessels  and  said:  '*  Only  in  the  case  of  absolute 
ownership  would  there  be  such  a  conversion  of 
taxable  money  into  steamships  having  a  situs  In 
Delaware  as  not  to  make  them  taxable  in  New 
York.** 

It  is  held  in  Thomas  v.  Mason  Couoty  Ct,  4  Bush« 
185,  that  the  debt  due  a  person  in  Kentucky  for 
money  loaned  to  one  In  a  foreign  state  is  taxable 
against  the  creditor  in  Kentucky  notwithstanding 
the  fund  is  taxed  as  the  property  of  the  borrower 
in  the  other  state. 

Capital  of  a  bank  invested  in  foreign  countlee 
will  be  presumed  to  be  In  the  usual  form  of  invest- 
ments by  banks  and  is  subject  to  the  tax  imposed 
on  the  capital  of  state  banks  by  §  3406,  U.  S.  Rev. 
Stat.  Nevada  Bank  of  San  Francisco  v.  Sedgwick, 
104  U.S.  111.28  L.ed.  703. 

In  the  absence  of  constitutional  restriction  It  ie 
competent  fOr  a  state  to  subject  to  taxation  loans 
made  by  its  citizens  to  persons  residing  out  of  the 
state.  Kirtland  v.  Hotohkiss,  48  Conn.  428, 19  Am* 
Rep.  645;  Boyer  v.  Jones,  14  Ind.  354. 


See  also  34  L.  R.  A.  232,  810;  45  L.  R.  A.  524. 
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payer/*  an  item  of  $25,262,  which  is  stated  by 
the  assessor  in  writing  on  said  list  to  have  been 
"added  from  information  from  county  asses- 
sor's book/'  which  item  had  been  assessed  to 
appellant  for  state  taxation  in  Dallas  county 
for  the  pending  year.  Said  sum  represented 
negotiable  promissory  notes  for  so  much  mone^ 
loaned  by  appellant,  payable  to  him  or  his 
order  in  Birmingham,  Ala.,  and  are  secured  by 
mortgages  on  real  property  in  said  last  named 
city.  The  makers  of  said  notes  all  reside  in 
Birmingham,  and  the  notes  themselves,  since 
March,  1890,  have  been  and  now  are  in  said 
city,  in  the  hands  of  appellant's  a^ent  there, 
for  collection  of  interest  aod  the  reinvestment 
thereof,  with  the  exception  of  one  note  for 
$100,  which  is  in  appellant's  possession  In 
Selma.  Appellant,  before  his  bill  was  filed, 
applied  to  the  mayor  and  councilmen  of  Selma 
to  cancel  the  said  item  of  $25,262,  so  added  to 
Lis  tax  list  by  the  assessor,  but,  after  hearing 
on  his  petition,  they  refused  so  to  do.  It  is 
also  alleged  that  no  appeal  is  provided  by  law 
from  their  decision  in  the  matter,  and  that  the 
remedy  by  certiorari  would  not  afford  relief, 
for  the  reason  that  the  facts  outside  the  record 
could  not  be  shown  in  that  proceeding,  and 
that  appellant  is  therefore  without  remedy, 
except  in  a  court  of  equity;  that  said  mayor 
and  councilmen  levied  a  tax  of  H  P^r  centum 
on  the  property  assessed  to  appellant,  making 
the  aggregate  amount  of  the  tax  claimed  by 
said  city  of  Selma  from  appellant  $428.98. 
The  bill  shows  a  proper  tender  of  the  amount 
legally  due  according  to  appellant's  theory  of 
the  case,  including  the  $100  note  in  Selma, 


and  contains  an  offer  to  do  equity  and  abide 
the  decree  of  the  court  The  charter  of  Selma 
gives  to  tax  assessments  made  by  the  mayor 
and  councilmen  the  force  and  eifect  of  a  Judg- 
ment at  law  against  the  taxpayer,  and  makea 
the  same  a  preferred  lien  from  its  date  over  all 
other  Incumbrances  on  all  his  property,  real 
and  personal,  within  the  dtv,  or  that  may  be 
brought  to  the  city.  Appellant  is  seised  and 
poss^sed  of  real  property  in  said  dtv  to  the 
value  of  $8,000,  and  appellee,  Qoodwin,  aa 
tax  collector  for  said  city,  is  about  to  proceed 
to  sell  appellant's  said  real  property  for  the 
payment  of  said  municipal  tax,  including  that 
assessed  on  said  item  of  $25,262.  It  ia  averred 
that  said  levy  and  assessment  cast  a  cloud  on 
the  title  of  appellant  to  said  real  property,  and 
that  the  collector  is  about  to  cast  a  further 
cloud  thereon  bv  proceeding  to  sell  as  afore- 
said, and  that  relief  should  also  be  granted  to 
avoid  a  -multiplicity  of  suits.  The  bill  prays 
for  an  injunction  to  restrain  the  collection  of 
the  alleged  illegal  portion  of  the  tax,  and  that 
the  assessment  made  by  the  assessor  on  said 
solvent  credits  may  be  canceled  as  a  cloud  on 
appellant's  title.  To  this  biU  appellees  de- 
murred; the  demurrer  was  sustained  by  the 
chancery  court,  and,  appellant  failing  to  amend 
his  bill,  it  was  dismissed.  We  have  been  par- 
ticular in  thus  setting  out  the  facts  aveired  by 
the  bill  for  the  reason  that  the  case  involves, 
among  others,  an  important  principle  of  munici- 
pal as  well  as  general  taxation. 

The  two  controlling  questions  are  whether 
the  bill  makes  out  a  case  coming  within  some 
ground  of   equitable  Jurisdiction  connected 


Money  at  interest  secured  by  mortgage  Is  a  ohoee 
in  action  whose  tUus  for  the  purpose  of  taxation  is 
the  domioil  of  its  owner.  State  v.  Bar],  1  Nev.  804; 
Kirtland  V.  HotohkiSB,  100  U.  8.  491, 26  L.  ed.  668. 

Under  a  statute  authorizing  a  tax  on  all  property 
within  the  state,  mortgages  held  by  nonresidents 
on  land  in  the  state  are  not  taxable.  Davenport 
V.  Mississippi  &  M.  R.  Go.  12  Iowa«  689;  Arapahoe 
County  Ck>mrs.  v.  Cutter,  8  Colo.  849;  Territory  v. 
Delinquent  Tax  List  (AHz.)  April  18, 1890;  Grant  v. 
Jones.  89  Ohio  St  606. 

Where  the  statutes  provide  for  taxation  of  prop- 
erty in  the  district  in  whloh  the  owner  resides  and 
for  the  taxation  of  certain  property  of  nonresi- 
dents, in  which  money  loaned  on  mortgages  is  not 
embi-aced.  the  latter  is  not  taxable,  if  belonging  to 
a  nonresident  of  the  state.  St.  Paul  v.  Merritt,  7 
Minn.  258. 

Under  a  statute  requiring  ^  credits  **  to  be  listed 
for  taxation  by  the  owner.  If  a  resident  of  the 
state,  or  by  his  agent  controlling  them,  mortgages 
on  land  in  the  state  held  by  a  nonresident  and  not 
controlled  by  a  resident  agent  are  not  taxable. 
Ooldgart  V.  People,  106  IlL  26b 

Where  the  statute  requires  property  to  be  taxed 
in  the  county  "where  the  same  may  be  found  **  a 
mortgage  is  not  taxable  in  the  county  where  it  is 
recorded  unless  the  mortgage  itself  be  found  there- 
in.   Gallatin  County  v.  Seattle,  8  Mont.  173. 

In  People  v.  Eastman,  26  GaL  001,  it  is  said  of 
money  loaned  on  mortgage:  "  The  property  to  be 
assessed  in  such  cases  is  money  at  interest  or  debt 
The  money  at  interest,  debt,  or  obligation  is  the 
principal  thing,  and  the  mortgage  is  only  security 
—a  mere  incident  to  the  debt  or  obligation.  The 
mortgage  has  no  existence  Independent  of  the 
tning  eecured  by  it  a  payment  of  the  debt  dis- 
charges the  mortgage.  The  thing  secured  is  In- 
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tangible,  and  has  no  titut  distinct  and  apart  from 
the  residence  of  the  holder.  It  pertains  to  and  fol- 
lows the  person.**  And  It  was  held  to  make  no 
differenoe  that  the  mortgage  had  been  foreclosed 
and  the  lien  carried  into  a  Judgment,  and  tiliat  it 
was  taxable  tn  the  county  of  the  creditor's  resi- 
dence and  not  of  the  location  of  the  land  mort- 
gaged. Last  point  also  held  in  People  v.  Whar- 
tenby,  88  Gal.  401. 

A  Judgment  and  decree  of  foreclosure  Is  taxable 
in  the  county  of  the  residence  of  the  owner  there- 
of not  in  the  county  where  it  is  docketed.  Barber 
V.  Farr,  64  Iowa,  67. 

A  debt  though  evidenced  by  a  Judgment  at  the 
domicil  of  the  debtor.  Is  not  asseaaable  or  taxable 
elsewhere  than  at  the  domicil  of  the  creditor. 
Meyer  v.  Pleasant  41  La.  Ann.  646. 

Note8. 

Notes  taken  In  payment  for  an  iron-ore  furnace 
and  its  equipment  are  not  taxable  in  the  town 
where  the  furoaoe  is  located  and  where  the  notes 
are  kept  but  at  the  residence  of  the  owner  of  the 
notes.  Lanesborough  v.  Berkshire  County  Comia. 
131  Mass.  424. 

The  situs  of  notes  belonging  to  an  intestate  for 
purposes  of  taxation  is  at  the  place  of  his  domioil 
when  alive,  not  at  the  domicil  of  his  personal  rep- 
resentative living  in  the  same  state.  Stephens  v. 
Booneville,  84  Mo.  828, 

But  if  bonds  held  by  the  decedent  in  another 
state  come  into  the  bands  of  an  administrator  in 
Missouri  they  are  taxable  in  the  latter  state.  They 
are  on  the  same  footing  as  other  personal  property. 
State  V.  St  Louis  County  Ct  47  Mo.  694. 

The  situ»  of  the  credits  of  a  deoedent*B  estate 
within  the  state  for  the  purposes  of  taxation  is  at 
the  domicil  of  the  administrator  although  the  evl- 
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"witb  the  alleged  illegality  of  the  tax,  and 
wbether  solvent  credits  or  negotiable  promis- 
sory notes  are  taxable  at  the  domicil  of  the 
owner,  or  whether  the  iitus  of  such  property, 
snd  not  the  domicil  of  the  owner,  determines 
the  liability  to  taxation;  and  these  questions 
we  will  consider  in  the  inverse  order  to  that  in 
which  they  are  above  stated.  Preliminary  to 
these  two  questions,  however,  we  will  notice 
the  proposition  argued  by  appellant's  counsel, 
that  negotiable  promissory  notes  are  not  em- 
braced in  the  term  '*  personal  property/'  found 
in  section  27  of  the  charter  of  Selma,  above 
quoted.  Acts  1882-88,  p.  414,  §  27:  "  It  is  a 
principle  universally  declared  and  admitted  that 
municipal  corporations  can  levy  no  taxes,  fl;en- 
enl  or  special,  upon  the  inhabitants  or  tneir 
property,  unless  the  power  be  plainly  and  un- 
mistakal^  conferred."  Dill.  Mun.  Corp.  4th 
ed.  §  76o.  Or,  as  sometimes  more  tersely 
stated,  '*  municipal  corporations  have  no  im- 
plied powers  of  taxation;  they  have  only  such 
as  are  ^nted."  It  is  also  a  clearly  settled 
proposition  that,  iu  the  absence  of  constitu- 
tional restraint,  "the  General  Assembly  may 
delegate  to  municipal  corporations  the  power 
of  taxation  of  persons  or  property  in  such 
manner  and  to  such  extent  as  it  may  deem  ex- 
pedient, but  it  cannot  confer  power  which  ii 
does  not  itself  possess."  Ex  parte  City  Ckmneil 
of  Montgomery t  64  Ala.  463.  The  state  has 
power  to  tax,  and  does  tax,  solvent  credits, 
including  negotiable  promissory  notes.  It  ap- 
pears from  an  inspection  of  the  charter  of 
Selma  (Acts  1882-88,  p.  896;  that  the  power  is 
Dot  confesred  on  said  city  to  tax  such  property 


to  nomint^  but  the  power  is  given  in  expreai 
terms  to  tax  real  and  personal  property;  and, 
if  the  term  "  personal  property ''  can  be  said  to 
embrace  choses  in  action,  then  it  is  undeniable 
that  the  charter  confers  upon  the  city  expresf 
power  to  tax  that  species  of  property.  This  is 
as  truly  axiomatic  as  that  the  whole  includes 
all  its  parts.  In  its  general  or  ordinary  signifi- 
cance, the  term  "  personal  property"  embraces 
all  objects  and  rights  which  are  capable  of 
ownership  except  freehold  estates  in  land,  and 
incorporeal  hereditaments  issuing  thereout,  or 
exercisable  within  the  same.  18  Am.  &  Enr. 
Encyclop.  Law,  p.  408.  And,  when  used  in 
statutes  authorizing  the  imposition  of  taxes, 
the  word  "property,"  without  the  qualifying 
term  "personal,"  will  be  held  without  fur- 
ther signification  to  include  solvent  credits.  1 
Desty,  Taxn.  pp.  818,  819;  Cooley,  Tnxn.  p. 
872;  Savings  A  Loan  8oe.  v.  Austin,  46  Cal. 
415;  Feople  v.  Park,  28  Cal.  188;  LouimUe  v. 
Henning,  1  Bush,  881;  Oatlin  v.  HuU,  21  Yt. 
152.  So  in  this  state  the  words  "personal 
property,"  employed  in  exemption  statutes, 
have  b^n  construed  to  include  money,  chosea 
in  action,  and  even  a  claim  for  damages  result- 
ing from  negligence.  Borden  v.  Bradshaw,  68 
Ala.  868;  Darde?i  v.  Rene,  62  Ala.  811;  WO- 
liamaon  v.  Harris,  57  Ala.  40. 

In  the  definition  of  terms  given  in  the  Code, 
§2,  subd.  8,  the  words  "personal  property" 
include  "  money,  goods,  chattels,  things  in  ac- 
tion, and  evidences  of  debt,"  etc.;  but  that 
definition  only  applies  to  the  words  "  personal 
property,"  as  usied  in  the  Code,  and  is  not  a 
general,  authoritative  definition,  attaching  to 


dcnces  thereof  may  be  In  a  different  county.  Som- 
mcrs  V.  Boyd,  48  Ohio  St.  648. 

Under  a  statute  authorizinflr  a  oity  to  tax  all  per- 
aonal  property  'Mn  the  city"  promissory  notes  de- 
posited in  the  city  by  one  living  without  the  city 
limits  are  not  taxable.  Ferris  v.  Kimble,  75  Tez. 
47tt;  Connor  v.  Wazahacbie  (Tez.)  Dec.  9, 1889. 

Under  a  statute  autborlzinff  a  tax  on  '^oney, 
property,  or  labor  due  from  solvent  debton  on 
contract,"  debts  evidenced  by  notes  belonging  to 
a  citizen  which  are  deposited  for  safe  keeping 
without  the  state  and  never  have  been  irlthln  it, 
are  subject  to  taxation.  Hunter  v.  Board  of  Suprs. 
ZS  Iowa,  87a. 

Under  a  statute  taxing  personal  property  "actu- 
ally within"  the  limits  of  a  city,  loans  made  by  a 
resident  therein  on  notes  and  mortgages  are  tax- 
able, notwithstanding  the  notes  and  mortgages  are 
deposited  without  the  city  limits.  Johnson  v. 
Oregon  City,  2  Or.  887,  affirming  8  Or.  18.  To  the 
same  effect  is  Poppleton  y.  Tamhill  County,? L.  K. 
A.  440, 18  Or.  377. 

If  bonds  are  sent  out  of  the  state,  except  for  the 
purpose  of  evading  taxation,  they  are  not  taxable 
in  the  state.  8tate  v.  Howard  County  Cl  80  Mo. 
454. 

A  city  empowered  to  tax  property  **within  the 
limits  of  the  city"  cannot  tax  notes  held  by  a 
residentagainst  parties  residing  without  the  city. 
Bridges  v*  Griffin.  88  Oa.  118. 

The  court  said:  "Unless  the  persons  who  owe  the 
debts  reside  in  Griffin,  they  are  not  property  with- 
in the  city.  The  fact  that  the  owner  of  these  debts 
resides  in  the  city,  and  has  the  notes  there,  does 
not  alter  the  fact.  The  notes  are  but  the  eviden  ces 
of  the  debt,  while  the  debt  itself  is  out  of  the  city, 
as  a  man^s  title  deeds  or  bill  of  sale  are  the  evidence 
of  the  owner^s  right  of  property  in  his  land  and 
negroes,  and  it  would  never  be  thought  the  land 
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and  negroes  out  of  the  city  would  be  liable  to  the 
city  taxes  because  the  owner  resided  in  the  city 
and  kept  his  title  deeds  there." 

A  directly  opposite  view  seems  to  be  taken  la 
Collins  V.  Miller,  48  Ga.  888,  where  it  was  held  that 
a  debt  evidenced  by  a  note  made  by  a  resident  of 
Geoi^gia  and  held  by  a  nonresident  was  not  situated 
in  the  state  for  the  purpose  of  tsucation. 

This  change  of  view  as  to  the  location  of  ohoses 
in  action  is  accounted  for  in  Augusta  v.  Dunbar, 
60  Ga.  887,  by  the  act  taxing  bondis,  notes,  etc,  due 
from  persons  in  other  states,  from  which  it  is  in- 
ferred that  it  was  intended  td  declare  that  the  situs 
of  such  choses  in  action  is  with  their  owner. 

In  Wilcox  V.  Ellis,  14  Kan.  688,  19  Am.  Rep.  107, 
premising  that  it  was  not  the  Intention  of  the  laws 
of  Kansas  to  tax  property  not  within  the  juris- 
diction of  the  state,  it  was  held  that  notes  given  in 
purstiance  of  a  contract  for  the  sale  of  land  in 
Illinois,  and  left  there  for  payment,  are  not  taxable 
in  Kansas  because  of  the  owner^s  domicil  there. 
To  the  same  effect  is  Fisher  v.  Bush  County  Comrs. 
19  Kan.  414. 

An  obiter  remark  in  Blain  v.  Trby,  26  Kan.  601,  is 
to  the  effect  that  promissory  notes,  unlike  other 
choses  in  action,  have  a  personal  and  Independent 
situs  of  (their  own  and  may  be  taxed  where  they 
are  situated. 

When  held  hy  a/gent  residina  in  different  state  from 

prindpai. 

Where  the  Investment  of  funds  of  a  nonresident 
is  controlled  by  bis  agent  and  loaned  and  reloaned 
to  citixens  of  a  state,  the  notes  and  securities  taken 
and  held  in  the  possession  and  under  the  control 
of  the  agent  have  a  situs  within  the  state  that 
makes  it  competent  for  the  state  to  subject  them 
to  taxation.    Catlin  v.  Hull,  21  Yt.  1G2. 

This  Is  called  a  '^business  sttus"  and  Is  an  ezoep* 
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said  terms,  as  found  in  all  legislative  enact- 
ments of  Ibis  state,  general  and  special.  What- 
ever effect  this  section  may  have  upon  general 
enactments  since  the  Code  in  which  these  words 
occur,  when  found  in  special  statutes  enacted 
either  before  or  since  the  Code,  they  have  the 
usual  and  ordinanr  meaning  attaching  thereto, 
unless  otherwise  limited  or  qualified  by  the  con- 
text. In  the  section  of  the  charter  of  Belma 
herein  quoted  we  do  not  find  in  the  context  any 
associated  words  which  give  to  the  term  "  per- 
sonal property  "  a  narrower  or  different  mean- 
ing from  that  found  in  the  authorities  we  have 
cited  above.  True,  some  of  the  items  of  per- 
sonal property  specifically  mentioned  in  the 
section  would,  according  to  the  general  defini- 
tion given  in  the  citations,  fall  within  the  gen- 
eric term,  and  some  would  not;  but  the  former 
appear  to  have  been  particularized  ex  indtutrta, 
or  by  way  of  precaution,  and  not  with  the  in- 


tent to  limit  the  preceding  general  words.  We 
think  it  clear  that  the  term  '*  personal  proper- 
t;^,"  as  used  in  section  27  of  the  charter  of  said 
city,  includes  solvent  credits  and  choses  in  ac- 
tion, and  consequently  that  such  property  i» 
liable  to  taxation  by  said  city  in  the  manner 
and  to  the  extent  provided  by  its  charter. 
Practically  the  same  question  was  settled  by 
this  court  in  the  case  of  St.  John  v.  Mobile,  21 
Ala.  224,  where  it  was  held  that  the  charter  of 
that  city,  which  authorized  it  to  tax  **  real  and 
personal  estate  within  the  city,"  included  the 
power  to  tax  bills  of  exchange,  notes,  etc.  To- 
the  same  effect  is  the  case  of  Paris  v.  Farmen^ 
Bank  of  Miseouri,  80  Mo.  575. 

Passing  to  ihe  question  whether  negotiable 
promissory  notes  are  taxable  at  the  domicil  of 
the  owner,  or  whether  the  eitue  of  such  prop- 
erty, and  not  the  domicil  of  the  owner,  de- 
termines the  liability  to  taxation,  we  find  ir- 


tion  to  the  rule  that  tbo  eUam  of  credfts  Is  at  the 
domloi]  of  the  owner.    Re  JeffersoD,  85  Minn.  216. 

Before  a  nonresident  can  be  taxed  for  credits  it 
must  be  shown  that  they  ore  actually  at  the  place 
where  they  are  assessed  under  the  actual  control 
of  his  agent,  and  it  is  not  enouffh  to  show  that  an 
indebtedness  to  him,  evidenced  by  a  promisBory 
note,  was  negotiated  through  an  agent  at  the 
place.    People  v.  Davis,  112  HL  27XL 

Securities  taken  by  a  nonresident  agent  for  loans 
made  by  him  In  foreign  states  and  held  by  such 
agent,  are  not  taxable  in  the  state  of  the  owner^s 
domicil.  People  V.  Gardner,  61  Barb.  868;  People 
▼.  Smith,  88  N.  Y.  576.  This  rule  is  changed  by 
statute,  in  New  York. 

Under  the  statute  It  is  held  that  securities  in  the 
actual  possession  and  control  of  a  nonresident 
trustee,  the  beneficiaries  also  being  nonresidents, 
are  not  **due  or  owing  to  persons  residing  within 
the  state,"  so  as  to  be  subject  to  taxation  within 
the  state,  although  two  of  the  three  trustees  are 
residents  thereof.  People  v.  Coleman,  7  L.  R.  A. 
407,  UO  N.  Y.  197,  reversing  68  Hun,  482. 

Notes  secured  by  mortgages  on  land  in  a  foreign 
state  in  the  hands  of  an  agent  there  to  be  collected 
and  reloaned  are  property  of  the  owner  within 
the  state  of  his  residence  for  the  purpose  of  tax- 
ation under  a  statute  subjecting  *'all  debts  due 
from  solvent  debtors,"  unless  such  notes  are  ex- 
pressly exempted.   State  v.  Gaylord,  73' Wis.  816. 

The  court  said:  *'Wben,  as  bore,  there  is  an  ab- 
sence of  any  statute  prescribing  a  dilTerent  rule, 
and  an  absence  of  any  evidence  of  injustioe  by 
reason  oC  double  taxation,  we  must  hold,  under 
our  statutes  cited,  that  for  the  purposes  of  tax- 
ation, a  debt  has  its  ettwi  at  the  residence  of  the 
creditor  and  may  be  taxed  there." 

Under  Vt.  Rev.  Laws,  §  270,  exempting  personal 
property  situated  in  another  state,  a  debt  evidenced 
by  a  promissory  note  owned  by  an  inhabitant  of 
Vermont  is  taxable  there,  although  secured  by  a 
mortgage  on  lands  in  another  state,  and  the  note 
and  mortgage  are  in  an  agent^s  possession,  living 
where  the  land  is  situated.  Bullock  v.  Guilford,  i 
New  Eng.  Hep.  362,  60  V t.  516. 

Debts  due  for  money  sent  out  of  the  state  and 
loaned  by  nonresident  agents  on  notes  and  mort- 
gages retained  by  them  and  which  had  never  been 
in  the  state,  are  not  subject  to  taxation,  under 
HiU^s  (Or.)  Ann.  Code,  9  2781,  providing  that  per- 
sonal property  shall  include  money,  notes,  or 
mortgages,  *'eltherwlthin  or  without  this  state;  .  . . 
all  debts  due  or  to  become  due  from  sol  vent  debt- 
ors." The  "debts"  mentioned  Include  only  domes- 
tic debts,  since  the  latter  dause  does  not  contain  any 
words  similar  to  those  of  the  previous  dause  re- 
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lating  to  property  or  Interests  out  of  the  states 
Poppleton  V.  YamhlU  County,  7  L.  R.  A.  448, 18  Or. 
877. 

Contracts  for  the  sale  of  land  which  are  in  the 
possession  of  the  agent  of  a  nonresident  vendor  are 
taxable  at  the  agent*s  domicil.  People  v.  Trusteea 
of  Ogdensburgh.  48  N.  Y.  aoa 

Contracts  for  the  sale  of  land  which  are  in  the 
possession  of  an  agent  are  not  taxable  at  the  agents 
residence  where  his  principal  has  a  tesidence  within 
the  same  state.    Lord  v.  Arnold,  18  Barb.  lOL 

While  no  stress  is  laid  in  this  case  on  the  fact  that 
the  principal  resided  within  the  same  state,  and  in 
fiust  the  language  used  indicates  that  the  same 
rule  would  apply  were  he  a  nonresident,  it  is  only 
with  this  limitation  that  the  decision  harmonisea 
with  the  others  of  New  York  state. 

Under  a  statute  taxing  credits  and  investments 
within  the  state,  in  the  possession  or  under  the 
control  of  an  agent  of  tlie  owner,  notes  for  the 
purchase  price  of  land  secured  by  the  land,  which 
are  actually  within  the  state,  are  taxable  there 
though  the  owner  be  a  nonresident.  Redmond  v. 
Rutherford  Comrs.  87  N.  a  122. 

In  this  case  it  is  8ai<f :  **  The  theory  of  taxatloa 
is  that  the  right  to  tax  is  derived  from  the  protec- 
tion afforded  to  the  subject  upon  which  it  is  im- 
posed. The  debts  due  to  the  plaintiff  upon  their 
land  contracts  are  personal  estate,  the  same  as  if 
they  were  due  upon  notes  or  bonds ;  and  so  far  as 
they  have  any  substantial  existence  they  are  in 
this  state,  and  not  elsewhere.  Their  validity  and 
protection,  and  the  remedies  for  their  enforce- 
ment, all  depend  upon  the  laws  of  this  state,  and  ta 
neither  respect  (or  in  any  other  that  we  can  now 
think  of)  do  they  take  an  v  benefit  from  the  laws  of 
the  plaintiff^s  domicil.  It  is  but  Just,  therefore^ 
that  they  should  contribute  toward  the  support  of 
the  only  government  which  affords  them  protec- 
tion, and  help  to  defray  the  expenses  incurred  ii> 
80  doing." 

Notes  and  accounts  in  the  hands  of  attomeys'f  or 
collection,  and  bonds  deposited  for  safe  keeping, 
belonging  to  a  nonresident,  are  not  **  within  th» 
state"  as  contemplated  by  the  tax  laws.  Herron 
V.  Keeran,  60  Ind.  472, 28  Am.  Rep.  87. 

A  statute  requiring  every  person  to  list  for  tax- 
ation **a11  moneys  invested,  loaned,  or  otherwise 
controlled  by  him  as  agent  or  attorney,  or  on  ac- 
count of  any  other  person,**  does  not  warrant  tax- 
'ing  mortgages  of  a  nonresident  held  by  a  resident 
agent  for  the  purpose  of  collection  and  transmis- 
sion to  his  principid.  Myers  v.  Seaberger,  10  West. 
Rep.  474, 46  Ohio  St.  288;  Williama  V.  Wayne  Countjr 
Suprs.  78  N.  Y.  66L  J.  O.  G. 
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c«ooDcilable  ootif usion  in  the  adjudicated  cases, 
«8  well  as  differences  in  the  statement  of  the  doc- 
trine in  the  text-books.  Much  of  this  confusion 
results  from  a  failure  to  observe  the  varying 
phraseology  of  the  different  statutes  giving  rise 
to  the  decisions,  but  in  some  instances  the  au- 
thorities differ  in  the  statement  of  the  general 
principle  involved.  In  1  Desty  on  Taxation, 
p.  822,  §67,  the  general  rule  is  stated  thus: 
**  The  Htus  of  personal  property,  whether  tan- 
jrible  or  intangible,  for  the  purposes  of  taxa- 
tion, unless  otherwise  provided  by  statute,  is 
at  tbe  place  of  residence  of  the  owner:  the  only 
€X(eption  being  where  the  property  is  em- 
ployed in  business  or  is  in  the  hands  of  an 
agent  of  the  owner  having  an  actual  ntv9  dif- 
ferent from  the  domicil  of  the  owner.  It  is 
not  necessary,  therefore,  that  tbe  owner  should 
reside  within  the  state,  to  render  his  personal 
property  situated  within  the  state  liable  to  tax- 
ation." In  Cooley  on  Taxation,  p.  871,  it  is 
aaid;  "  Where  one  is  taxed  for  his  personalty 
at  the  place  of  domicil,  it  is  in  general  imma- 
terial that  some,  or  even  the  whole,  of  it  is  at 
the  time  out  of  the  state."  Mr.  Borrougbs,  in 
his  work  on  Taxation,  after  an  elaborate  re- 
view of  the  conflicting  authorities,  states  his 
own  conclusions  as  follows  in  section  50,  at 
page  59:  "  We  conclude  that  the  aiitu  of  per- 
sonal property  for  the  purposes  of  taxation 
-depends  in  a  great  measure  upon  the  nature  of 
the  property:  (a)  If  it  be  chattels,  which  have 
a  tangible  existence,  they  are  taxed  in  the  lo- 
•cality  in  which  they  are  situated,  (b)  Evi- 
dences of  debt,  such  as  state  stocks  and  bonds 
of  municipal  corporations,  transferable  by  de- 
livery, and  indeed  all  negotiable  instruments 
which  are  of  a  chattel  nature,  are  taxable 
where  the  evidence  of  the  debt  is  actually  situ- 
ateii.  ...  ((2)  Debts  not  negotiable  arc 
taxable  where  the  owner  resides;  they  follow 
his  person.  .  .  .  (/)  Stocks  of  corpora- 
tions follow  the  person  of  tbe  owner,  an^  are 
taxed  at  the  place  of  his  residence.  ...  . 
<A)  The  rule  as  to  debts  not  nee:otiab1e  beine 
taxed  at  the  residence  of  the  owner  is  modified 
to  the  extent  that  where  a  )ierson  residing  in 
one  state  has  an  agent  in  another,  who  loans  or 
invests  money  for  him,  holds  the  evidences  of 
debts,  and  so  invests  the  proceeds  of  the  loans 
when  collected  in  the  same  state,  it  is  held  then 
to  be  taxable  at  the  residence  of  the  agent." 
The  omitted  paragraphs  indicated  above  by  the 
■stars  have  no  bearing  upon  tbe  question  as  to 
the  place  of  taxation  of  choses  in  action  or 
•evidences  of  debt,  and  it  therefore  appears 
that  Mr.  Burroughs  either  includes  negotiable 

?>romi8sory  notes  in  the  words  **  all  negotiable 
nstruments  of  a  chattel  nature,"  as  used  in 
paragraph  b,  and  makes  them  taxable  where 
they  are  *'  actually  situated/'  or  he  has  failed 
to  provide  in  the  rules  he  has  so  carefully  laid 
down  for  that  class  of  negotiable  notes  which 
do  not  pass  by  delivery,  but  require  an  indorse- 
ment to  pass  the  title  thereto. 

Applying  the  maxim  notntur  a  $oeiiB  and 
^vingthe  words  "of  a  chattel  nature"  their 
usual  and  ordinary  meaning,  it  would  seem 
that  the  negotiable  instniments  to  which  he 
refers  are  such  as  are  sold  in  the  market  like 
municipal  bonds,  and  pass  by  delivery;  and 
that  this  is  his  meaning  finds  support  in  what 
he  says  In  section  45  of  the  same  work  viz. : 

te  L.  R.  A. 


**  The  state  bonds,  and  bonds  of  municipal 
bodies,  and  circulating  notes  of  banks,  which 
are  treated  as  property  where  they  are,  and 
pass  by  delivery,  are  the  subjects  of  taxation 
wherever  they  are  found,  in  the  same  manner 
as  chattels."  And  further  in  the  same  section 
he  says:  "  The  idea  upon  which  the  decisions 
are  based  is  that,  when  the  evidence  of  the 
debt  is  such  that  it  passes  by  delivery,  then  the 
Htu8  of  the  evidence  of  the  debt  is  the  situs  of 
the  debt,  and  it  is  taxable  there.  But,  where 
it  is  necessary  that  the  evidence  of  the  debt 
should  be  in  the  state  of  the  debtor  in  order  to 
transfer  tbe  title  to  it,  it  is  taxable  in  the  state 
of  the  debtor."  But,  while  the  notes  on  which 
this  case  is  based  are  negotiable  promissory 
notes,  we  prefer  to  rest  our  decision  on  other 
principles  and  authorities,  whose  clearness  and 
soundness  we  do  not  think  can  be  questioned. 
Referring  again  to  the  assessment  made  by 
the  city  tax  collector,  it  is  to  be  observed  that 
it  is  for  "all  moneys  loaned,  and  solvent  cred- 
its, or  credits  of  value,  and  their  value  after 
deducting  the  indebtedness  of  the  taxpayer." 
The  thing  taxed  is  the  debt,  a  species  of  intan- 

fible  property  incapable  of  an  actual  situs  in- 
ependent  of  tbe  owner.  The  notes  and  mort- 
gages representing  the  debts  due  to  appellant 
mav  render  the  value  of  the  debts  more  definite 
and  stable,  bat  they  do  not  constitute  the  debts 
themselves,  but  are  the  mere  evidence  of  such 
debts.  They  might  be  lost,  stolen,  or  de- 
stroyed, but  the  debts,  the  credits,  would  re- 
main. In  the  case  of  Kirtland  v.  Hotehkiss, 
100  n.  S.  491, 36  L.  ed.  558,  it  is  said  in  the 
opinion  of  the  court:  "  The  creditor,  it  is  con- 
ceded, is  a  permanent  resident  within  the  juris- 
diction of  the  state  imposing  the  tax.  The 
debt  is  property  in  his  hands,  constituting  a 
portion  of  his  wealth,  from  which  he  is  under 
the  highest  obligation,  in  common  with  his  fel- 
low citizens  of  the  same  state,  to  contribute 
for  the  support  of  the  government  whose  pro- 
tection he  enjovs.  That  debt,  although  a  spe- 
cies of  iotaiigible  property,  may,  for  purposes 
of  taxation,  if  not  for  all  others,  be  regarded 
as  situated  at  the  domicil  of  the  creditor.  It  is 
none  the  less  property  because  its  amount  and 
maturity  are  set  forth  in  a  bond.  That  bond, 
wherever  actually  held  or  deposited,  is  only 
evidence  of  the  debt,  and,  if  destroyed,  the 
debt — the  right  to  demand  payment  of  the 
money  loanra,  with  tbe  stipulated  interest — 
remains.  Nor  is  the  debt,  for  the  purposes  of 
taxation,  affected  by  the  fact  that  it  is  secured 
by  mortffaee  upon  real  estate  situated  in  Illi- 
nois. The  mortgage  is  but  a  security  for  the 
debt,  and,  as  held  in  State  Tax<m  Foreign  Held 
Bonds,  83  U.  B.  16  Wall.  800,  31  L.  ed.  179. 
the  right  of  the  creditor  to  proceed  against  the 
property  mortgaged,  upon  a  given  contingency 
to  enforce  by  its  sale  the  payment  of  his  de- 
mand, ...  has  no  locality  independent 
of  the  party  In  whom  it  resides.  It  may  un- 
doubtedly bis  taxed  by  the  state  when  held  by 
a  resident  therein.  The  debt,  then,  having  its 
situs  at  the  creditor's  residence,  both  be  and  it 
are,  for  tbe  purposes  of  taxation,  within  the 
Jurisdiction  of  the  state."  In  the  case  of  Hun- 
ter  V.  Board  of  Suprs.,  88  Iowa,  876,  Judffs 
Miller,  in  a  case  where  a  resident  of  Iowa  de- 
posited for  safe  keeping  in  Illinois  promissory 
notes  for  $7,000,  that  were  never  brought  into 
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Iowa,  says:  "  It  is  Dot  the  notes,  as  such»  tbat 
are  tazedt;  it  is  the  debt  Notes  are  mere  evi- 
dences of  the  debt  The  right  to  money  due 
being  in  the  resident  in  Iowa,  the  property 
must  of  necessity  be  at  the  place  where  he  re- 
sides, irrespectiye  of  the  ntu$o(  the  evidence." 
In  California  the  statute  required  all  propertv 
to  be  taxed  in  the  county  where  it  is  situated. 
A.,  residing  in  San  Francisco,  held  a  mortgage 
on  property  in  Mariposa  county.  It  was  re- 
corded and  foreclosed  in  that  county.  It  was 
held  by  the  supreme  court  of  that  state  not  lia- 
ble to  taxation  in  the  latter  county,  the  court 
saying:  *'  Tbe  mortgage  has  no  existence  in- 
dependent of  the  thing  secured  by  it;  a  pa 


men  t  of  the  debt  discharges  the  mortgage. 


The 
thing  secured  is  intangible,  and  has  no  ntvM 
distinct  and  apart  from  the  "residence  of  the 
holder.  It  pertains  to  and  follows  the  person. " 
See  also  Pe^  v.  Park,  28  Cal.  188.  In  Stats 
▼.  Earl,  1  Nev.  894,  it  is  said:  "A  tax  on 
money  at  interest,  secured  by  mortgage  on 
land,  is  a  tax  neither  on  the  coin,  the  land  on 
which   the  security  is  taken,  nor   upon  the 

gaper  on  which  tbe  promise  to  pay  is  written, 
ut  on  tbe  choees  in  action  or  right  to  collect 
the  debt"  In  an  elaborate  note  to  the  case  of 
Hew  Albany  Y,  Meekin,  56  Am.  Dec  522,  many 
authorities.  Federal  and  state,  are  cited  in  sup- 
port of  Uie  doctrine  that  debts,  negotiable  in- 
struments, and  cboses  in  action  follow  the 
domicil  of  the  owner  or  creditor  and  are  taxa- 
ble there.  And  among  other  propositions  set 
forth  in  the  note  is  tbe  following:  ' ' Mortgages 
and  mortgage  debts  are,  acoording  to  the  over- 
whelming weight  of  authority,  taxable  at  the 
mortgagee's  domicil.  Like  any  other  debt, 
they  have  no  other  titua,  and  the  fact  that  the 
debt  is  secured  upon  land  does  not  affect  this 
principle."  The  authorities  collated  in  sup- 
port of  the  proposition  are  numerous,  and 
many  of  them  entitled  to  the  greatest  weight 
See  also  1  Desty,  Taxn.  p.  880. 

We  forbear  a  review  of  the  decisions  of  the 
ftate  courts  which  assert  a  contrary  doctrine 
to  that  laid  down  in  the  foregoing  authorities, 
but  must  notice  some  of  the  decisions  cited  b^ 
appellant's  counsel,  and  the  decisions  of  this 
court  which  touch  upon  this  subject,  and  one 
of  the  latter  of  which  is  apparently  somewhat 
opposed  to  the  view  we  have  adopted.  Not, 
however,  in  its  enunciation  of  the  principle 
applicable  to  the  facts  of  that  particular  case, 
but  in  the  ffenerality  of  its  statement  of  the 
law.  The  irst  decision  of  this  court,  so  far  as 
we  have  been  able  to  discover,  which  bears 
upon  the  question  is  the  case  of  St,  John  v. 
Mobile,  21  Ala.  224,  where  the  question  for 
decision  was  whether  the  capital  oif  a  commer- 
cial firm  in  the  city  of  Mobile,  employed  by 
them  at  that  place  in  purchasing  cotton  upon 
commission,  and  in  buying  and  selling  bills  of 
exchange,  comes  under  the  description  of  *' per- 
sonal estate  in  the  city  of  Mobile,"  liable  to 
taxation  for  city  purposes,  under  the  charter 
of  1844  The  court  held  that  the  cash  and  se- 
curities employed  by  the  appellant  firm  were 
personal  estate,  within  the  meaning  of  the 
statute;  and  although  part  of  such  securities, 
oondsting  of  bills  of  exchange  and  promissory 
notes,  were,  at  distant  points.  New  York  or 
Liverpool,  for  instance,  running  to  maturity  or 
payable  there,  by  the  regular  course  of  the  firm's 
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business,  they  were,  nerertheleas,  personal  es- 
tate of  the  firm  in  the  city  of  Mobile,  within  the 
meanmg  of  the  charter,  and  properly  taxable 
there  as  personal  property.  The  other  two 
cases  to  which  we  will  refer  did  not  involve 
the  question  of  taxing  solvent  credits  or  choses 
in  action,  but  of  ^sible,  tangible  personal 
property,  capable  of  having  an  actual  titua  sep- 
arate and  dminct  from  the  domicil  of  the 
owner.  In  tne  case  of  Mobile  v.  Baldtoin,  57 
Ala.  61,  the  question  was  whether  a  steamer 
was  liable  to  taxation  in  Mobile.  It  was  owned 
bv  one  Baldwin,  who  was  not  a  citizen  of  that 
city,  and  was  employed  as  a  ferryboat,  cross> 
ing  from  tbe  eastern  shore  of  the  bay  in  Bald- 
win county  to  Mobile,  leaving  Baldwin  county 
in  the  morning,  and  returning  from  Mobile  in 
tbe  evening.  The  boat  was  not  kept  or  used 
in  tbe  city  except  to  visit  it  in  the  cuiytime  on 
its  regular  trips,  returning  at  night  to  Baldwin 
county.  The  boat  was  licensed  and  enrolled 
under  the  laws  of  the  United  States  at  the  port 
of  Mobile,  and  was  run  on  tide  water  only,  in 
such  ferriage  business,  and  the  owner  paid 
taxes  thereon  in  Baldwin  county.  The  court 
held  that  the  sitve  of  the  property,  for  taxa- 
tion, was  in  Baldwin  county,  the  domicil  of 
the  owner,  and  that  its  transient  presence  at 
Mobile  on  its  daily  trips  did  not  separate  its 
eitua  from  the  domicil  of  the  owner.  We 
quote  from  the  opinion  as  follows:  "The  eitua 
of  the  propertv,  not  the  domicil  or  residence 
of  the  owner,  is  the  test  to  which  the  liability 
to  taxation  must  be  submitted.  .  .  .  If  it  be 
visible,  tangible  property,  or  if  it  be  property 
not  having  a  visible,  tangible  existence,  yet  a 
legal  existence,  capable  of  an  actual  eittu,  it  is 
the  actual  situs,  not  the  domicil  of  the  owner, 
most  material  to  be  considered.  ...  If  the 
owner  of  personal  property  separate  it  from 
his  domldl,— commits  it  to  another  jurisdic- 
tion, so  that  it  is  not  distinguishable  from 
other  property  of  a  like  kind  within  that  jur- 
isdiction or  from  similar  property  casually,  in 
the  usual  course  of  its  use  and  enjoyment, 
cominff  within  that  lurisdiction, — he  takes  it 
away  From  the  jurisdiction  of  his  domicil,  and 
commits  it,  not  to  tbe  county,  but  to  the  power 
of  the  place  to  which  he  transfers  it"  There 
can  be  no  doubt  of  tbe  correctness  of  the  de- 
cision above  quoted  from,  so  far  as  the  result 
reached  is  concerned.  But  so  much  of  the 
opinion  as  declares  tbat  "tbe  situs  of  the  prop- 
erty, not  the  domicil  or  residence  of  the  own- 
er, is  the  test  to  which  the  liability  to  taxation 
must  be  submitted,"  can  only  be  applied,  so 
far  as  concerns  personal  property,  to  visible, 
tangible  property,  which  has  been  separated 
by  the  owner  from  his  domicil,  by  applyin.^  it 
to  use  or  employment  elsewhere,  or  by  placmg 
it  elsewhere  under  drcumstanoes  indicating 
permanencv  of  location  in  the  sense  specified 
m  TrammHl  v.  Oonnor,  hereinafter  citea.  And 
so  much  of  the  opinion  as  applies  the  principle 
on  which  the  case  rests  to  property  "not  hav- 
ing a  visible,  tangible  existence,  yet  a  legal 
existence,  capable  of  an  actual  situs,"  may  oe 
regarded  as  dictum.  It  would  seem  that  this 
description  could  only  embrace  property  that 
is  purely  /tM  incorporaU,  and,  aside  from 
the  difBculty  in  conceiving  of  property  which 
is  neither  visible  nor  tangible  having  an  actual 
situs  seoaraie  from  that  of  the  domicil  of  tke 
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owner,  we  preier  to  oxtaierve  the  general  rales, 
and  exceptions  thereto,  laid  down  by  the  text- 
writers  and  recognized  in  the  authorities,  both 
in  respect  of  visible,  tangible  property,  and 
such  us  is  not  visible  or  tangible.  The  latest 
decision  of  this  court  on  that  question  clearly 
recognizes  one  of  such  exceptions,  and  is  in 
harmony  with  the.  general  rule  sustained  by 
the  weight  of  authoiity.  The  decision  referred 
to  is  I'rammeU  v.  Connor,  91  Ala.  898,  where 
it  is  said:  "As  regards  the  place  at  which 
tangible  personal  property  is  assessable  for 
taxes,  the  courts  have  generally  discarded  the 
legal  fiction  that  such  property  follows  the 
domicil  of  the  owner,  and  hold  that  it  may 
have  an  actual  titus  independent  of  the  own- 
er's residence,  constituting  the  condition  which 
subjects  it  to  taxation.  ...  In  order,  how- 
ever, to  render  the  proper^  liable  to  taxation, 
its  situs  must  be  permanent  in  its  nature, 
though  not  so  permanent  as  real  estate;  it  must 
have  no  actual  location  elsewhere.  Property 
in  transitu,  or  temporarily  in  the  county,  is 
not  subject  to  assessment  merely  because  it 
happeoea  to  be  in  the  county  on  the  day  the 
assessment  commences." 

Mr.  Desty.  in  his  work  on  Taxation,  (vol.  1, 
p.  32i$),  states  the  general  rule  to  be  that  the 
domicil  of  the  owner  is  the  place  where,  by  a 
legal  fiction,  his  personal  property  is  regarded 
as  having  its  aittu,  and  where  it  is  to  be  taxed, 
and  then  declares  the  rule  as  to  intangible 
property  as  follows:  "The  situs  of  invisible 
and  intangible  property,  not  growing  out  of 
real  estate,  is  with  the  owner.  .  .  .  Intangible 
property  has  no  situs.  If,  for  purposes  of 
taxation,  it  be  assigned  a  situs,  it  should  be 
the  place  where  it  is  owned,  not  the  place 
where  it  is  owed.  .  .  .  The  debt,  then,  having 
its  situs  at  the  creditor's  domicil,  both  be  and  it 
are,  for  the  purposes  of  taxation,  within  the 
jurisdiction  of  the  taxing  power."  He  recog- 
nizes, however,  exceptions  both  as  to  visible, 
tangible  properCy,  and  as  to  invisible,  intan- 

E'bie  property:  the  exceptions  as  to  the  former 
ing  such  as  in  the  case  of  Trammdl  v.  Con- 
nor, supra,  and  the  exception  to  both  the 
former  and  the  latter  being  the  case  of  prop- 
erty debts  and  credits  belonging  to  a  nonres- 
ident, but  held  by  his  agent  in  the  state  where 
they  are  assessed;  but,  he  adds,  "if  in  the 
hands  of  an  agent  living  in  another  county, 
and  subject  to  the  order  and  control  of  the 
owner,  it  is  taxable  to  him  at  his  residence, 
and  not  to  the  agent."  Desty,  Taxn.  p.  828. 
And  this  last  proposition  is  fully  sustained  by 
the  case  of  Boardman  y.  Tompkins  County 
Suprs,,  85  N.  Y.  859,  which  is  as  follows: 
"Appellant  had,  as  agent  for  his  sisters,  bonds 
and  mortgages  belonging  to  them,  which  he 
procured  as  an  investment  with  their  money, 
and  at  their  request.  He  held  them  subject  to 
their  order  and  control.  He  resided  in  Ithaca, 
Tompkins  county;  they,  in  Rochester,  Monroe 
county.  The  assessor  for  Ithaca  assessed  the 
property  on  information,  against  the  agent's 
protest.  The  court  of  appeals  held  the  assess- 
ment erroneous,  and  that  the  property  was 
taxable  in  Monroe  county,  where  the  owners 
resided.  The  court,  among  other  things,  said: 
*'Any  other  construction  would  defeat  this 
object.  A  person  living  in  a  city  where  taxa- 
tion was  onerous  would  escape  the  burden  by 
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placing  his  personal  assets  in  the  hands  of  an 
agent  m  an  outlying  town,  while  the  country- 
man, whose  property  might  at  the  time  of  the 
assessment  be  in  the  hands  of  his  factor,  brok- 
er, or  commission  agent  for  sale  or  investment, 
would  find  it  enlarged  by  city  valuations,  only 
to  be  diminished  by  taxes  frdhi  which  he  would 
derive  no  benefit.  Produce,  money,  and  se- 
curities, for  purposes  of  sale,  investment,  or 
collection,  are  constantly  moved  from  the 
owner  to  his  factor,  broker,  or  attorney.  At 
all  times  he  can  be  easily  reached  at  his  resi- 
dence; but,  if  taxation  is  to  depend  upon  local- 
ity, the  rate  will  be  uncertain,  and  the  work 
of  discovery  attended  with  increased  difficulty. 
Such  a  result  is  not  called  for  by  the  terms  of 
the  statute,  nor  can  it  be  justified  on  princi- 
ple." So  far  as  we  have  been  able  to  discover, 
the  only  exception  to  the  rule  that,  for  the 
purposes  of  taxation,  the  situs  of  visible,  tnn- 
gible  personal  property  is  the  domicil  of  the 
owner,  is  where  such  property  has  been  sepa- 
rated from  his  domicil  oy  the  owner,  and 
placed  elsewhere,  under  circumstances  indicat- 
ing permanency  of  location,  as  in  Trammell  v. 
Connor;  and  the  only  exception  as  to  invisible, 
intangible  property  seems  to  be  where  nonres- 
idents haye  comnutted  such  property,  or  evi- 
dence thereof,  to  their  agents  living  in  the 
state  where  its  liability  to  taxation  is  claimed. 
We  have  examined  the  authorities  cited  by 
appellant  to  the  effect  that  the  words  "personal 
property"  do  not  include  ^olyent  credits  or 
choses  in  action,  and  also  that  the  power  given 
to  a  municipal  corporation  to  tax  property 
within  the  city  applies  only  to  visible,  tangible 
property  within  the  corporate  limits;  but  they 
are  either  predicated  on  statutes,  the  particular 
phraseology  of  which  is  materially  variant 
from  the  charter  of  Selma,or  they  are  in  con- 
flict with  the  weight  of  authority.  For  in- 
stance, in  the  case  of  PuUen  y.  RaUigh  Board 
ofComrs,,  68  N.  C.  451,  the  court  held  that  the 
dtv  of  Raleigh  had  no  power  to  tax  debts  and 
securities.  But  it  was  so  held  on  the  ground 
that  ^he  charter  enumerates,  nominatim,  each 
subject  of  taxation,  and  that  no  one  subject  so 
specified,  **by  the  utmost  stretch  of  construc- 
tion, can  be  made  to  embrace  debts  and  securi- 
ties for  money."  Also  that  the  words  "real 
and  personal  property"  are  used  in  the  state 
Constitution  in  a  sense  to  exclude  * 'credits  and 
investments."  And  in  the  case  of  Bank  of 
United  States  v.  ffuth,  4  B.  Mon.  428,  no  ques- 
tion of  taxation  was  involved.  It  was  simply 
a  question  whether  the  words  "real  or  per- 
sonal estate,"  as  employed  in  a  statute  requir- 
ing mortgages  to  be  recorded,  embraced  choses 
in  action  or  claims  for  debts;  and  it  was  held 
they  did  not,  because  the  statute  designated 
the  place  for  recording  as  the  county  "in  which 
the  estate  or  greater  part  thereof  lies;"  that 
only  such  property  was  embraced  in  the  words 
"personal  estate,"  or  was  capable  of  havinj^  an 
actual  situs,  and  therefore  "may  be  or  lie  m  a 
certain  place  or  county;"  and  that  choses  in 
action  were  not  capable  of  a  sUus  or  local  posi- 
tion. In  the  case  of  Johnson  v.  Lexington,  14 
B.  Mon.  648.  it  was  held  that  the  terms  "per- 
sonal property"  and  "personal  estate,"  as  used 
in  the  Lexington  city  charter,  do  not  embrace 
debts  and  other  choses  in  action,  bat  embrace 
only  visible  property,  and  that  the  city  had  no 
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power  to  tax  personal  property  without  the 
city,  but  that  such  power  is  confined  to  prop- 
er^ within  the  city.  But  the  decision  was 
put  on  the  ground  that  the  language  of  the 
charter  '^renders  it  reasonably  certain  that  the 
power  conferred  was  only  intended  to  embrace 
such  personal  estate  as  is  within  the  city,"  and 
it  was  held  that  the  words  "personal  prop)erty" 
and  "personal  estate*'  did  not  include  debts 
and  other  choses  in  action,  because  at  that 
time  the  state  ''had  not  adopted  the  principle 
of  taxation  by  which  the  money  and  choses 
in  action  of  the  citizen  are  not  made  liable  to 
taxation;"  and  that  it  could  not,  therefore,  be 
presumed  that  the  state  then  intended  to  con- 
fer on  the  city  authorities  a  power  of  taxation 
which  it  did  not  itself  exercise.  The  case  of 
Gallatin  County  y.  Beattie,  8  Mont.  178,  de- 
cides that  a  mortgage  can  only  be  taxed  in  the 
county  where  it  is  found,  but  the  statute  the 
court  was  considering  in  terms  required  all 
property  to  be  a£sessea  In  the  county  "where 
the  same  may  be  found."  In  the  opinion  of 
the  court  it  is  said:  "Taking  this  section  in 
connection  with  section  fourteen  of  the  same 
Act,  and,  I  may  add,  the  whole  scope  of  the 
statute  upon  revenue,  where  it  relates  to  assess- 
ment of  property,  and  it  is  evident  that  it  was 
not  intendea  to  give  the  assessor  of  any  county 
power  to  assess  property  not  in  his  county.^' 
And  in  the  case  of  Briagei  v.  Oriffln,  88  Ga. 
118,  while  the  court  holds  that  the  words  "per- 
sonal property"- in  the  tax  law  embraced  solv- 
ent notes  and  other  choses  In  action,  they 
were  not  taxable  in  the  dty  of  Griffin,  because 
the  persons  owing  the  debts  did  not  reside  in 
Griffin,  and  therefore  the  notes  were  not  prop- 
erty within  the  city.  This  is  directly  opposed 
to  the  principle  lud  down  in  the  text-books, 
and  is  in  conflict  with  the  cases  of  KirUand  y. 
Hoichkisi  and  Hunter  v.  Board  cf  8upr$.  here- 
in cited,  as  well  as  the  almost  uniform  current 
of  authorities.  Mr.  Cooley,  in  his  work  on 
Taxation,  2d  ed.  p.  22,  in  speaking  of  debts, 
says:  "They  are  not  the  property  of  the  debt- 
ors, in  any  sense;  they  are  the  obligations  of 
the  debtors,  and  only  possess  value  in  the 
hands  of  the  creditors.    With  them  they  are 

Eroperty,  but  to  call  them  property  in  the 
ands  of  debtors  is  a  misuse  of  terms."  The 
conclusion  we  reach  from  the  principles  here- 
in discussed  and  the  authorities  cited  is  that 
the  money  loaned,  or  solvent  credits,  or  choses 
in  action,  referred  to  in  the  bill  of  complaint, 
are  properly  taxable  In  and  by  the  city  of 
Selma,  where  appellant  resides.  The  city 
charter  authorizes  the  assessor  to  assess  prop- 
erty  for  escaped  taxe^  on  information,  and  no 
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question  is  raised  by  appellant  as  to  the  regu- 
larity of  the  assessment. 

What  has  been  said  renders  it  unnecessary 
to  consider  at  length  the  question  relating  to 
the  Jurisdiction  of  the  chancery  court  to  enjoin 
the  collection  of  a  municipal  tax  on  the  ground 
of  its  illegality,  but,  in  order  that  we  may  not 
be  understooa  as  sanctioning  that  remedy  in 
this  case,  we  notice  it  briefly.  The  rule  on'that 
subject,  as  declared  in  this  state,  is  that,  "in 
addition  to  illegality,  hardship,  or  irregularity, 
the  case  must  be  brought  within  some  of  the 
recognized  foundations  of  equitable  jurisdic- 
tion, and  that  mere  errors  of  excess  in  valua- 
tion, or  hardships,  or  injustice  of  the  law,  or 
any  grievance  which  can  be  redressed  by  a 
suit  at  law,  either  before  or  after  payment  of 
the  taxes,  will  not  Justify  a  court  of  equity  to 
interfere  by  injunction  to  stay  collection  of  the 
tax."  Here  the  right  is  claimed  on  the  groimd 
that  the  assessment,  by  the  terms  of  the  stat- 
ute, has  the  force  and  effect  of  a  judirment  at 
law  on  all  of  appellants  property  m  said  city, 
including  his  real  estate,  which  Judgment  Is 
made  a  preferred  lien,  and  that  it  therefore 
creates  a  cloud  on  his  title,  which  he  has  the 
right  to  come  into  equity  to  remove.  Whether 
this  statement  of  the  bill  would  bring  the  case 
within  the  rule  as  above  declared,  it  is  unnec- 
essary now  to  decide,  for  the  reason  that  it  in 
clear  the  charter  itself  provides  a  complete  and 
adequate  remedy  at  law.  Section  83  of  the 
charter  reouires  the  collector,  before  selling 
real  estate  tor  city  taxes,  to  file  a  list  of  the  do- 
linquent  taxes  in  the  office  of  the  judge  of  pro- 
bate of  Dallas  county,  and  a  decree  of  sale  can 
only  be  rendered  by  the  protiate  court  after  no- 
tice to  the  taxpayer,  and  a  hearing,  if  be 
chooses  to  defend;  and  the  defense  is  expressly 
authorized  to  be  made  that  the  property  is  not 
liable  for  the  taxes,  and  that  the  taxes  'are  not 
authorized  by  law.  An  appeal  is  provided 
from  the  decree  of  the  probate  court  to  the  cir- 
cuit court  of  said  county,  or  the  city  court  of 
Selma,  where  the  trial  is  ds  now;  and  from 
any  Judgment  that  might  there  be  rendered, 
an  appeal  would  lie  to  this  court,  under  the 
ffeneral  statutes  providing  for  appeals  from  the 
judgments  of  courts  of  law  in  this  state.  From 
this  it  is  plain  that  appellant  had  a  full,  com- 
plete, and  adequate  remedy  at  law,  and  that 
the  tax,  if  illegal,  could  not  have  been  prop- 
erly enjoined  in  this  suit. 

There  was  no  error  In  the  decree  of  tho 
chancery  court  sustaining  appellees'  demurrer, 
and  dismissing  the  MIL  Its  decree  %•  accord- 
ingly qfflrmedi 


im. 


Btatb,  «r  fd.  Bhebmajx,  t.  Gbobob. 


T«r 


OREGON  6UPREMB  COURT. 


STATE  of  Oregon,  errd,  D.  F.  SHERMAN, 

Appt.^ 

H.  C.  GEORGE  et  al.,  BetpU. 


\  *•••••■■"!• 


.) 


1.  A  statute  iiroTidlnif  fbr  the  appolBt- 
meiit  by  the  Judges  of  a  eoiirt  of  the 
members  of*  bridge  committee  to  have 
charge  of  the  city*8  bridges  does  not  violate  a 
coDStitutioDal  proyislOQ  that  persons  charged 
with  official  duties  under  one  of  the  three  depart- 
ments of  government  shall  not  'ezerdae  poweis 
oonflded  to  either  of  the  other  departments  on 
the  ground  that  the  appointment  belongs  to  the 
executive  department  even  if  this  were  true  as 
to  the  appointment  of  officers  generally  since 
such  committeemen  are  mere/urcnts  of  tho  city 
and  not  officers  within  the  meaning  of  the  O^n- 
stitution. 

2.  The  rule  of  law  against  delegation 
of  power  by  .the  T«eglslature  refers  to  the 
law-making  power  land  does  not  prohibit  the 

'  I^egislature  from  delegating  the  selection  of 
mere  municipal  agents. 

8«  The  position  of  bridge  eommlttee- 
man  Is  not  an  ottee  within  the  meaning  of 
a  constitutional  provision  that  no  senator  or  rep- 
resentative shall  during  the  time  for  which  he 
may  have  been  elected  be  eligible  to  an  offloe, 
•  the  elootlon  to  which  is  vested  in  the  legislative 
•flsembly. 

(March  ae,i8au 

APPEAL  by  relator  from  a  Judgment  of  the 
Circuit  Court  for  Multnomah  County  in 
favor  of  defendants  in  a  suit  brought  to  test 


the  rights  of  defendants  to  hold  the  positions 
of  hriage  committeemen  of  the  city  of  Port- 
land and  to  prevent  them  from  issuing  bonds 
for  expenses  connected  with  such  oridges. 
Affirmed. 


Statement  by  Xiord*  «71.* 

This  was  a  proceeding  in  the  nature  of  a 
quo  warranto,  brought  by  the  state  upon  the 
relation  of  D.  F.  Sherman,  a  citizen  and  tax- 
payer,  to  try  the  title  of  the  respondents  to 
hold  the  ofiBce  of  bridge  committeemen  under 
the  Act  of  the  legislative  assembly  commonly 
known  as  the  **  Meusdorffer  Act. "  By  section 
2  of  said  Act  it  is  provided  that  **  the  power 
and  authority  given  to  the  cities  named  in 
section  1  hereof,  since  consolidated  as  the 
city  of  Portland,  to  construct,  purchase,  and 
hire  and  keep  up  and  maintain  bridges  across 
the  Willamette  river,  and  to  issue  and  dis- 
pose of  bonds  therefor,  shall  be  exercised, 
as  hereinafter  provided,  by  eight  tax -payers 
of  Multnomah  county,  to  be  appointed  by  the 
two  Judges  of  the  circuit  court  for  said 
county,  who  shall  be  styled  the '  Bridge  Com- 
mittee.'" The  Act  then  directs  that  within 
thirty  days  after  the  time  it  takes  effect  it 
shall  be  the  duty  of  said  ludges  to  appoint 
the  committee  referred  to  in  section  2,  and  to 
cause  notice  of  such  appointment  to  be  served 
on  each  person  appointed.  Within  twenty 
days  after  notice  of  their  appointment  the 
members  of  the  committee  are  directed  to 
meet,  and  organize  by  the  election  of  a  presid- 
ing ofBcer  irom  their  number,  who  shall 
be  styled  the  **  Chairman  of  the  Committee ;" 
by  the  selection  of  a  clerk,  who  shall  be 
,  styled  the  "  Clerk  of  the  Committee ;"  and  the 


NOTX.— CoTUtttutionol  poioer  of  courts  orjudQU  to 
capfpoiiil  ojficen. 

'  The  general  proposition  has  been  sometimes 
mnde  by  the  courts  that  appointments  to  office  are 
intrinsically  executive  acts.  State  v.  Barbour,  68 
Conn.  70,  55  Am.  Rep.  06;  Taylor  v.  Oom.  8  J.  J. 
Marsh.  401;  £van8ville  v.  State,  4  L.  K.  A.  88,  118 
Ind.  420. 

But  these  cases  do  not  actually  decide  that  all  ap- 
pointments to  office  must  be  made  by  the  execu- 
tive department. 

The  proposition  is  modified  in  other  cases  to  the 
effect  that,  while  appointments  are  esaentially  ex- 
ecutive acts,  the  power  may  be  exercised  by  the 
J/egislature  or  the  courts  as  an  incident  to  a  prin- 
cipal power,  that  is  where  it  is  necessary  to  the  ex- 
ercise of  leflTislative  or  Judicial  power.  State  v. 
Noble.  4  L.  R.  A.  101, 118  Ind.  880;  State  v.  Denny,  4 
L.  R.  A.  79. 118  Ind.  388;  Hovey  v.  State,  119  Ind. 
805:  State  v.  Hyde.  121  Ind.  20. 

Other  cases  say  that  appointments  arenotnece^ 
sarily  executive  acts  unless  made  so  by  the  organic 
law  or  legislative  enactment.  People  v.  Morgan, 
90  HI.  668;  People  v.  Hoffman,  8  West.  Bep.  68S,  116 
IU.687. 

The  proposition  that  the  act  is  executive  is  denied 
In  a  Maryland  case,  wbich-holds  that  appointments 
may  be  made  by  the  Legislature.  Baltimore  v. 
State,  16  Md.  870.  74  Am.  Dec.  672L  The  question  as 
to  legislative  appointments,  however,  is  not  to  be 
treated  in  this  note. ' 

In  Taylor  v.  Com.,  8  J.  J.  ICanh.  401,  the  constitu- 
i'ooa'  power  uL  a  court  to  make  an  appointment 
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was  not  involved  as  the  Constitution  itself  gave  the 
power;  but  the  declaration  that  an  appointment 
was  intrinsically  an  executive  act  was  made  as  the 
ground  of  dismissing  a  writ  of  error  to  review  the 
action  of  a  court  in  removing  its  clerk  and  appoint- 
ing another. 

So  in  Be  Siebold.  100  U.  8.  SH.  85  L.  ed.  717,  the 
power  of  a  circuit  court  to  appoint  supervison  of 
election  under  an  Act  of  Ck>ngress  was  upheld  by 
virtue  of  the  constitutional  provision  that  ^*Con- 
gresB  may  by  law  vest  the  appointment  of  such  in- 
ferior officers  as  they  think  proper  in  the  president 
alone,  tn  the  coiurts  of  law,  or  in  the  heads  of  de- 
partments.** 

In  Helnlen  v.  Sullivan,  64  GaL  870,  it  was  merely 
decided  that  the  power  to  appoint  police  commit 
Bioners,  vested  in  the  Judges  of  certain  courts,  was 
not  a  judicial  power  and  therefore  by  the  new  Con- 
stitution was  not  devolved  upon  the  Judges  of  the 
superior  oourt  of  San  Francisco. 

In  People  v.  Bumsey,  04  IlL  44,  an  Act  for  the 
appointment  by  the  Judges  of  Cook  county  of  an 
official  stenographer  was  held  to  be  abrogated  on 
the  ground  that  it  was  special  legislation,  but  no 
question  was  raised  as  to  the  nature  ot  the  power. 

So  in  People  v.  Williams.  51  111.  68,  no  such  ques- 
tion was  raised  although  the  power  of  the  Judge 
of  a  circuit  court  to  appoint  assessors  in  proceed- 
ings to  condemn  land  for  a  park  was  upheld. 

Numerous  cases  in  the  same  state  have  upheld 
the  appointment  of  drainage  commissioners  by  the 
courts  without  any  attack  on  this  ground.  Moore 
V.  People,  100  111.870;  Blake  v.  People,  109  111.  604 
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uppointment  of  a  treasurer.  The  committee 
thus  constituted  is  authorized  to  fill  any 
vacancy  that  may  occur  in  that  body  bv  death, 
resignation,  removal  from  the  city  of  which 
he  is  a  resident,  or  otherwise,  by  appoint- 
ment of  a  person  to  be  a  member  thereof  who 
is  a  bona  fide  resident  of  the  city  in  which 
resided  the  member  he  is  appointed  to  suc- 
ceed. Whenever,  and,  in  the  judgment  of 
the  committee,  as  soon  as  the  several  bridges 
are  procured  as  contemplated,  or  the  limit  of 
the  sum  of  money  authorized  to  be  expended 
has  been  reached,  the  Act  commands  the  selec- 
tion of  four  persons,  whose  duty  it  shall  be 
to  maintain,  manage,  and  keep  the  bridges 
in  repair.  These  shall  be  styled  indiviofu- 
ally  "Bridge  Commissioners,"  and  col- 
lectively the  ''Bridge  Commission;"  and 
thereafter  the  power  conferred  upon  the  city 
by  the  enactment  named  shall  be  exercised 
by  said  commission  in  the  manner  explicitly 
provided.  These  commissioners  are  to  be 
selected  in  the  first  instance  by  the  commit- 
tee from  Uieir  own  number,  one  each  from 
the  members  who  reside,  respectively,  in  the 
cities  of  East  Portland  and  Albina,  and  two 
from  members  who  reside  in  the  city  of  Port- 
land, for  the  several  terms  of  two,  four,  six, 
and  eight  years.  In  case  a  sufficient  number 
do  not  consent  to  serve  as  such  commission- 
ers, the  remainder  mav  be  selected  from  the 
resident  tax- pavers  of  the  respective  cities, 
and  thereafter  the  commissioners  shall  be  ap- 
pointed by  the  said  judges  from  such  tax- 
payers in  the  following  manner :  If  a  va- 
cancy arises  otherwise  than  by  the  expiration 
of  a  term,  for  the  remainder  of  the  term ;  and 
in  case  of  the  expiration  of  a  term,  for  the 
full  term  of  eight  years  thereafter.  The 
commission  is  required  to  meet  at  a  time 
and  place  to  be  appointed  by  the  committee, 
and  organized  by  tne  election  of  a  chairman, 


treasurer,  and  clerk,  as  provided  in  the  case 
of  the  committee.  When  the  commission  is 
elected  and  organized  in  accordance  with  the 
intention  of  the  law,  the  committee  is  di- 
rected to  turn  over  to  it  the  bridges  and  all 
property  pertaining  thereto  and  remaining 
uncfer  the  control  of  the  committee.  It  is 
then  made  the  duty  of  the  commission  to 
take  entire  possession  and  charge  of  all  the 
property  and  affairs  of  the  committee,  and 
thenceforward  manage  and  conduct  the  same. 
The  two  judges  of  the  circuit  court  of  the 
state  of  Oregon  for  Multnomah  county,  acting 
in  pursuance  of  the  authority  conferred  bv  the 
terms  of  said  Act,  and  within  the  time  there- 
in limited,  duly  appointed  the  respondents 
to  the  position  of  bridge  committeemen, 
making  the  selection  of  the  different  in- 
dividuals with  reference  to  their  places  of 
residence  and  other  qualifications  prescribed. 
The  committeemen  met  within  the  proper 
time,  qualified,  and  organized  in  all  respects 
in  coniormity  with  the  law.  On  the  18th 
da^  of  November,  1801,  John  M.  Pittinger 
resigned.  The  remaining  seven  members  of 
the  committee,  at  a  meeting  duly  called,  ap- 
pointed T.  W.  Pittinger,  who  possessed  the 
requisite  qualifications,  as  his  successor. 
After  reciting  these  and  other  facts,  the  peti* 
tion  then  alleges  **that  the  defendants  to  this 
action,  and  ali  and  each  of  them,  ever  since 
their  said  appointment  as  aforesaid,  and 
under  said  appointment,  have  acted  as  and 
claimed  to  be,  and  are  now  acting  as  and 
claiming  to  be,  the  bridge  committee  of  said 
three  cities,"  etc.,  ''as  the  same  existed  prior 
to  said  consolidation,  and  as  the  same  now  ex- 
ists, and  has  existed  since  said  consolidation ; 
and  that  said  defendants,  claiming  to  be  said 
bridge  committee,  are  about  to  issue,  sell, 
and  dispose  of  a  large  amount  of  the  negoti- 
able bonds, "  etc.,  "  as  provided  for  in  said  free 


Kilfiroar  v.  Drainage  Comrs.  lU  HI.  812;  Huston  v. 
Clark,  lis  IlL  844;  Owners  of  Lands  v.  Ptople,  Utf 
111.  298. 

So  In  New  York  the  appointment  by  judges  of 
oommlssioDers  In  prooeedings  to  open  streets  Is 
held  to  be  JudlciaL  Re  Oanal  8t  W,  Streets,  12  N. 
Y.  406;  Striker  v.  Kelly.  2  Denlo,  328;  Re  Oanal 
Street.  11  Wend.  154,  overruling  Re  Beekman  St.  20 
Johns.  200. 

And  an  Act  for  the  appointment  by  a  Judge  of  a 
circuit  court  of  oommiasioners  to  oonsferuot  a 
court-house  was  upheld  in  Kentucky  without  any 
question  as  to  the  power  of  appointment,  but  It 
was  held  that  they  were  agents  for  the  districts 
and  not  officers.    McArthur  v.  Nelson,  81  Ky.  87. 

In  State  v.  Manlove,  88  Tex.  798,  the  pro  tern,  ap- 
pointment of  a  district  attorney  by  a  district  Judge 
under  authority  of  a  statute  was  upheld  without 
any  question  as  to  the  constitutional  power. 

In  Re  Janitor  of  Supreme  Ct.  85  Wis.  410.  it  was 
directly  decided  that  there  was  power  inherent  in 
a  court  of  record,  especially  one  of  last  resort,  to 
appoint  its  necessary  assistants,  such  as  Janitors. 

But  in  State  v.  Smith,  82  Mo.  51,  reversing  15  Ma 
App.  412,  it  was  decided  that  this  power  did  not  ex- 
ist in  a  criminal  court  where  an  ordinance  pro- 
vided for  the  appointment  of  its  Janitor  by  a  com- 
missioner of  public  buildings,  even  if  he  appointed 
a  person  whom  the  court  did  not  approve. 

In  State  v.  oble,  4  L.  B.  A.  101,  118  Ind.  860,  a 
statute  providing  for  the  appointment  by  the  Leg- 
islature of  supremo  court  oommiaslonen  to  aid  the 
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court  in  its  duties  was  held  unconstitutional  on  the 
ground  that  the  power  to  choose  its  assistants  re* 
sides  in  the  court. 

In  People  v.  Morgan,  90  HI.  668,  it  was  decided  io 
an  elaborate  opinion  that  the  provision  of  the  Illi- 
nois Constitution  that  the  governor  by  and  with 
the  consent  of  the  Senate  shall  appoint  all  officers, 
whose  appointment  or  election  is  not  otherwise 
provided  for,  does  not  apply  to  municipal  officers. 

This  case  reviews  the  praetloe  of  the  court  in 
many  cases  to  officers  such  as  clerks,  or  staters  at- 
torneys to  fill  vacanciee,  as  well  as  to  appoint  mas- 
ters in  chancery,  reporters,  supreme  court  libra- 
rians. Janitors,  etc 

This  is  followed  In  People  v.  Hoffman,  8  WpsU 
Bep.  682, 116  HI.  587,  upholding  the  power  of  county 
courts  to  appoint  election  commissioners. 

In  Walker  v.  Cincinnati,  21  Ohio  St.  14,  8  Am. 
Bep.  24,  it  is  decided  that  the  Legislature  may  pro- 
vide for  the  appointment  by  a  court  of  the  trusteee 
of  a  contemplated  railroad,  because  they  are  not 
public  officers. 

In  Re  Cooper,  22  N.  Y.  87,  the  admission  of  an  at- 
torney by  a  court  is  held  to  be  a  Judicial  act  and 
therefore  subject  to  appeaL 

It  wUl  be  seen  that  the  exact  limit  of  the  power 
of  courts  as  to  appointments  is  not  entirely  settled, 
but  that  a  long  continued  and  rarely  challenged 
practice  has  in  fact  confided  to  courts  the  appoints 
ment  of  many  officers  of  inferior  grrades  especially 
those  who  are  more  or  less  under  the  oontrol  off 
the  court  making  the  appointment.         B.  A.  B. 
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bridge  Art.  which  safd  bonds  will  be  a  bur- 
den iipou  the  property  of  the  above-named 
relator,  and  the  other  citizens  and  tax- payers 
of  the  present  city  of  Portland,  and  subject 
thein  to  expensive  litigation,  in  order  to  pre- 
vent the  assessment  an(^  collection  of  taxes 
upon  their  property  for  the  payment  of  the 
principal  and  interest  of  such  bonds,"  etc.  ; 
.concluding  with  a  prayer  for  a  judgment  of 
ouster.  The  defendants  demurred  to  the 
petition  upon  the  ground  of  the  insufficiency 
of  the  facts  to  constitute  a  cause  of  action. 
The  demurrer  was  sustained  by  the  court 
below,  and  judgment  rendered  dismissing 
the  action,  from  which  judgment  this  appeal 
is  taken. 

Messrs,  Thomas  A.  Stephens*  Diet. 
Atty,,  and  Pazton  A  Paddock*  for  appel- 
lant: 

Commissioners  appointed  by  Act  of  the  Leg- 
islature to  lay  out  and  build  a  road  for  the  use 
of  the  public  are  public  officers.  An  office  is 
a  public  charge  or  employment,  and  every 
office  is  considered  public,  the  duties  of  which 
concern  the  public. 

Feopie  v.  Hayes,  7  How.  Pr.  248;  United 
States  V.  Hartmll,  73  U.  8.  6  Wall.  886,  18  L. 
ed.  880;  State  v.  Kennon,  7  Ohio  St.  647;  State 
V.  VaUe,  41  Ho.  29. 

The  judges  of  the  circuit  court,  no  matter 
whether  they  are  referred  to  as  individuals  or 
as  judicial  officers,  are  *'  persons  charged  with 
official  duties  under  "  the  judicial  department 
of  the  government,  and  by  the  terms  of  the 
Constitution  are  prohibited  from  exercising 
any  of  the  functions  of  either  of  the  other  de- 
par  iments. 

State  V.  Denny,  4  L.  R  A.  65, 118  Ind.  449; 
State  V.  Denny,  4  L.  R.  A.  79.  118  Ind.  882; 
Statt  V.  Simons,  82  Minn.  540;  Houston,  T,  ds 
R  Z?.  Co.  V.  Bandolph,  24  Tex.  817;  People  v. 
Albertson,  55  N.  Y.  55. 

The  act  of  appointing  to  office  is  not  a  ju- 
dicial duty,  nor  is  it  a  function  pertaining  to 
the  juiiicial  department  of  the  government. 

Mechem,  Pub.  Off.  §§  104-106;  Heinlen  v. 
SuUitan,  64  Cal.  878;  State  v.  Barbour,  53 
Conn.  76,  55  Am.  Rep.  65;  Taylor  v.  Com.  8  J. 
J.  3larsh.  401:  State  v.  Kennon,  supra;  People 
vMdcKee,  68  N.  C.  4*29;  State  v.  TaU,  Id.  546: 
State  V.  Denny,  4  L.  R.  A.  65,  118  Ind.  449; 
Smith  V.  Strot?ier,  68  Cal.  '194. 

This  court  in  Biffffs  v.  Mcbride,  17  Or.  640, 
decided  that  the  LegisUiture  in  appointing  rail- 
road commissioners  had  not  encroached  upon 
the  executive  department  or  attempted  to  ex- 
ercise powers  belonging  to  the  governor. 

The  railroad  commissioners,  however,  are 
state  officers  of  general  authority  throughout 
the  state,  charged  with  official  duties  to  be  ex- 
ercised for  the  benefit  of  the  state  at  large,  and 
appointed  for  a  fixed  and  limited  term. 

Even  though  the  Legislature  may  exercise 
the  power  of  appointment  of  such  state  officers 
of  general  authority,  it  has  not  power  to  mal^e 
permanent  appointments  to  fill  purely  local 
municipal  offices,  nor  to  Invest  such  appointees 
with  authority  to  tax  or  impose  indebtedness 
upon  the  district  for  which  they  are  ap- 
pointed. 

State  V.  Denny,  4  L.  R.  A.  65, 118  Ind.  449; 
Etansvilte  v.  State,  4  L.  B.  A.  93,  118  Ind. 
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426;  People  v.  Hurlbut,  24  Mich.  44,  9  Am 
Rep.  108;  PeopU  v.  Detroit,  28  Mich.  228,  15 
Am.  Rep.  202;  PeopU  v.  Chicago,  51  III.  17.  d 
Am.  Rep.  278;  People  v.  Lynch,  51  Cal.  15,  21 
Am.  Rep.  677;  People  v.  AU>ertson,  55  N.  Y. 
55;  PeojOe  v.  Porter,  90  N.  Y.  68;  Mechem* 
Pub.  OflP.  §  106. 

The  Legislature  cannot  delegate  the  powers 
conferred  upon  it. 

Cooley,  Const.  Lim.  6th  ed.  187;  Thome  v. 
Cramer,  15  Barb.  112;  Bradley  v.  Baxter,  Id. 
122;  Barto  v.  Himrod,  8  N.  Y.  488,  59  Am. 
Dec.  506;  WiUis  v.  Owen,  43  Tex.  41;  Brewer 
Brick  Co.  v.  Brewer,  62  Me.  62;  State  v.  Hud- 
son County  Ate,  Comrs,  87  N.  J.  L.  12;  Audi^ 
tor  V.  Holland,  14  Bush,  147;  StaU  v.  Sitn^ 
mons,  82  Minn.  540;  Oakland y,  Carpentier,  13 
Cal.  540;  StaU  v.  Paterson,  84  ^.  J.  L.  168; 
Rvffgles  v.  Cottier,  48  Mo.  868;  St.  Louis  v. 
Clemens,  48  Mo.  895;  Thomson  v.  Boomdlle,  61 
Mo.  282;  WhyU  v.  NashciOe,  2  Swan.  864; 
Maxu>eU  v.  Bay  Oity  Bridge  Co,  41  Mich.  458. 

The  respondent,  0.  H.  Meusdorffer,  was  a 
member  or  the  Legislature  which  passed  the 
Meusdorflfer  Act,  beiDg  a  representative  from 
Multnomah  County.  He  was  not  eligible  to 
be  appointed  a  member  of  the  bridge  com- 
miltee 

State  ▼.  Boyd,  21  Wis.  210;  State  v.  Valle, 
41  Mo.  29. 

Mr.  WilUam  T.  Mvir*  Oity  Atty,,  for  re- 
spondents: 

The  entire  law-making  power  of  this  state 
is  committed  to  the  Legislature,  except  so  far 
as  it  is  expressly  or  by  necessary  implication 
limited  by  the  Constitution. 

Cooley,  Const.  Lim.  5th  ed.  106,  107;  David 
v.  Portland  Water  Com,  14  Or.  98. 

The  Constitution  broadly  separates  the  pow- 
ers of  government  into  three  branches.  It 
does  not  undertake  to  declare  what  shall  be 
considered  a  legislative,  executive,  or  iudicial 
Act.  The  authority  to  appoint  municipal  and 
other  officers  is  not  given  to  either  department. 
In  the  absence  of  any  express  declaration  to 
the  contrary  the  power  is  merely  ministeriid 
and  the  Legislature  may  confer  it  in  particu- 
lar instances  upon  persons  holding  judicial 
office. 

Or.  Const,  art.  8;  1  Hill's  Code,  ?  86;  Peo^ 
pie  V.  Morgan,  90  111.  558;  111.  Const,  art.  8; 
Starr  &C.  Stat.  109;  Mc Arthur  v.  Iselson,  81 
Ky.  67;  Ky.  Const,  art  1,  i:§  1.  2;  Gen.  Stat. 
91;  People  v.  Salomon,  51  111.  89;  Baltimore  v. 
State,  15  Md.  876;  Police  Comrs.  v.  Louisville, 
3  Bush,  597;  People  v.  Pinckney,  32  N.  Y. 
877;  People  v.  Batchelor,  22  m  Y.  129;  People 
V.  Woodbury,  14  Cal.  43;  Cal.  Const,  art.  3;  ; 
Deering,  Stat,  bottom  p.  86;  David  v.  Port» 
land  Water  Committee,  14  Or.  98. 

The  Legislature  of  the  state  has  repeatedly 
exercised  the  appointing  power  in  a  manner 
similar  to  the  method  adopted  in  this  case. 

Laws  Sp.  Sess.  1885.  p.  97;  Sess.  Laws  1887, 
p.  80;  Sess.  Laws  1891,  p.  791. 

Great  weight  should  be  given  to  contempo- 
raneous construction. 

Cooley,  Const.  Lim.  6th  ed.  81,  82;  Balti- 
more V.  State,  15  Md.  376;  Biggs  v.  McBride^ 
6L.  R  A.  116,  17  Or.  640. 

This  interpretation  of  the  Constitution  bj 
the  Legislature  has  been  upheld  by  this  court. 

David  V.  Portland  Water  Committee,  and 
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JHgg$  T.  MeBride,  mpta;  Cook  t.  Fori  of 
Portland,  20  Or.  680. 

The  correct  iDterpretadon  of  article  8  of  tbe 
Constitution  of  this  state  is  that  no  person  em- 
ployed in  one  department  of  the  government 
shall  at  the  same  time  be  employed  in  either 
•f  the  other  two. 

People  ▼.  Pro9ins$,  84  OaL  530. 

The  position  of  bridge  committeeman  is  not 
an  "office"  within  the  meaning  of  the  Consti- 
tution.   He  is  a  mere  agent  of  the  city. 
.  David  T.  Poriiand  Water  CknnmiUee,  tupra; 
Barton  y.  SdUoch,  S6  Cal.  05. 

The  phrase  "elected  or  appointed"  does  not 
refer  to  municipal  officers. 

Barton  v.  Ealloeh  and  People  v.  H^avinee, 
mipra;  People  ▼.  Henry,  62  Cal.  657. 

Lord*  f/l,  delivered  the  opinion  of  the 
court: 

The  question  presented  for  our  determina- 
tion arises  upon  the  sufficiency  of  the  facts 
to  show  the  defendants  are  entitled  to  hold 
the  office  of  bridge  oonmiittee,  and  to  exer- 
cise the  functions  thereof.  The  aim  of  the 
proceeding  is  to  test  the  constitutionality  of 
the  methcS  provided  by  the  Act  (Sess.  Laws 
1891,  p.  638)  commonly  known  as  the  ^'Meus- 
dorfler  Act,"  for  the  appointment  of  the 
brid|?e  committee.  It  is  insisted  that  the 
facts  alleged  show  that  the  defendants  are 
holding  the  offices  of  bridge  committee,  and 
exercising  the  functions  thereof,  without  title 
or  le^l  right,  because  the  two  judges  of  the 
circuit  court  for  Multnomah  county,  referred 
to  in  the  Act,  are  prohibited  by  article  8  of 
the  Constitution  from  exercising  the  appoint- 
ing power,  or  any  function  other  tiian  judi- 
cial. This  proceeds  upon  the  assumption 
that  the  act  of  the  two  judges  of  the  circuit 
court  in  appointing  the  bridge  committee 
was  not  a  judicial  duty,  nor  a  function 
pertaining  to  the  judicial  department  of  the 
government.  By  article  8  of  the  Constitu- 
tion the  powers  of  the  government  are  divided 
into  thr^  separate  departments, — the  legisla- 
tive; the.  executive,  including  the  adminis- 
trative; and  the  ludicial, — and  any  person 
charged  with  official  duties  under  one  of  these 
departments  is  prohibited  from  exercising 
the  functions  or  powers  confided  to  either  oi 
the  other  departments,  except  as  in  the  Con- 
stitution expressly  providea.  It  is  claimed 
that  the  two  judges  of  the  circuit  court,  no 
matter  whether  uiey  are  referred  to  in  the 
Heusdorffer  Act  as  individuals  or  judicial 
officers,  are  persons  charged  with  official 
duties  under  tl#  judicial  department  of  the 
government,  as  the  members  of  the  Legisla- 
ture are  under  the  legislative  department ;  and 
that  by  force  of  this  constitutional  provision 
the  Legislature  is  prohibited  from  conferring 
upon  such  judges,  and  such  judges  from  ex- 
ercising, the  power  of  appointment  conferred 
by  the  Act ;  and  hence  such  Act  and  all  the 
appointments  under  it  are  void.  There  can  be 
no  doubt  that  there  are  authorities  to  the  ef- 
fect thaft  the  exercise  of  the  power  of  appoint- 
ment to  office  is  an  executive  Act,  and  that, 
being  such,  the  power  cannot  be  exercised  by 
the  Legislature  or  judiciary  under  a  constitu- 
tional provision  distributing  the  powers  of 
government  into  three  separate  departments, 
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like  our  own.  But  this  question,  although 
not  directly  parsed  upon  by  the  court  In 
Bigge  v.  McMde,  17  Or.  640,  6  L.  R.  A- 115. 
nevertheless  received  a  good  deal  of  its  at- 
tention. The  point  was  there  made  tiiat  so 
much  of  the  Act  creating  the  offices  of  rail- 
road commissioners  as  permitted  Uiem  to  be 
filled  in  joint  convention  of  both  Houses  of 
the  Legislature  was  in  conflict  with  the  Con- 
stitution, and  void.  After  referring  to  article 
8  and  section  1,  art.  5,  of  the  Constitution, 
Strahan,  J,,  said:  ''Now,  if  it  could  be 
shown  that  the  power  to  appoint  all  officers 
which  are  not  expressly  nuuie  elective  by  the 
people  is  a  part  of  the  chief  executive  power 
of  tlie  state,  the  appellant's  contention  would 
be  sustained.  But  no  authority  whatever  has 
been  cited  to  sustain  this  view,  nor  is  it 
believed  that  anv  exists.  On  the  contrary, 
the  provisions  of  the  fifth  article  of  the  Con- 
stitution, which  relates  to  the  executive  de- 
partment, all  seem  at  variance  with  this 
view.  The  framers  of  this  instrument  evi- 
dently designed  that  no  prerogative  powers 
should  be  left  lurking  in  any  of  its  provis- 
ions. No  doubt  they  remembered  something 
of  the  history  of  the  conflicts  with  preroga- 
tives in  that  country  from  which  we  inherited 
the  common  law.  They  therefore  defined  the 
powers  of  the  chief  executive  of  the  state  so 
clearly  and  distinctly  that  there  ought  to  be 
no  controversy  concerning  the  meth^  of  fill- 
ing the  same,  or,  in  some  cases,  of  changine 
the  method  of  filling  an  existing  ofifoe." 
After  proceeding  to  enuumerate  several  in- 
stances in  which  the  power  had  been  exercised 
by  the  Legislature  in  making  these  appoint- 
ments to  office,  which  were  m  no  way  con- 
nected with  the  discharge  of  legislative  du- 
ties, he  concluded  his  opinion  upon  this  point 
by  saving:  "The  power  exercised  by  the 
liegislature  in  the  appointment  of  some  of 
these  officers  is  almost  coeval  with  the  Con- 
stitution. The  power  thus  exercised  has  never 
been  called  in  question,  but  has  ever  been  ac- 
quiesced in  by  every  department  of  the  gov- 
ernment, and  is  in  itself  a  contemporaneous 
construction  of  the  Constitution,  which,  if 
the  question  were  doubtful,  might  be  suffi- 
cient to  turn  the  scale  in  its  favor.  Under 
any  view,  such  construction  is  entitled  to 
great  weight,  and  could  not  be  lightly  re- 
garded. " 

Except  as  limited  by  constitutional  restric- 
tions, it  is  agreed  that  the  Legislature  may 
exercise  all  governmental  powers.  It  is  tbe 
law-making  power  of  Uie  estate.  ''Plenary 
power  in  the  Legislature,"  said  Denio,  Oh. 
J,,  ''for  all  purposes  of  civil  government,  is 
the  rule.  A  prohibition  to  exercise  a  partic- 
ular power  is  an  exception."  People  v. 
Draper,  15  N.  Y.  548.  While  our  Constitu- 
tion separates  the  powers  of  government  into 
three  distinct  departments,  and  prohibits  any 
of  them  from  exercising  any  powers  confided 
to  the  other,  it  does  not  undertake  to  declare 
what  shall  be  considered  legislative,  execu- 
tive, or  judicial  acts.  As  Walker,  J,,  said  : 
"That  provision  declares,  only  in  general 
terms,  that  each  department  of  government 
shall  be  confined  to  the  exercise  of  the  func- 
tions of  its  own  department.  It  does  not  un- 
dertake  to  define   in  any  specific  manner 
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what  are  legislatiye,  executive,  or  Judicial 
powers  or  acts.  Like  most  other  provisions 
of  that  instrument,  the  terms  employed  are 
of  the  most  general  and  comprehensive  char- 
acter. We  Snd  no  provision  that  declares 
that  the  appointment  of  a  municipal  officer, 
however  extensive  his  powers,  is  the  exercise 
of  a  legislative  or  executive  power. "  People 
V.  Morgan,  90  111.  562. 

But  it  is  argued  that,  if  it  be"  conceded 
that  Big^s  v.  McBride,  mipray  established 
the  principle  that  the  Legislature,  in  the  ap- 
pointment of  the  railroad  commissioners,  had 
not  encroached  upon  the  executive  depart- 
ment of  the  ffovemment,  they  were  state 
officers,  charged  with  official  duties  to  be  ex- 
ercised for  the  benefit  of  the  state  at  large, 
and  appointed  for  a  fixed  term,  while  the 
members  of  the  brid^^e  committee,  provided 
for  by  the  Meusdorffer  Act,  are  municipal 
officers,  or  a  municipal  board  of  local  au- 
thority, in  which  the  state  generally  has  no 
interest,  and  appointed  for  an  indefinite  term. 
Hence  it  is  claimed,  even  though  the  Legis- 
lature may  exercise  the  power  to  appoint 
such  state  officers  of  general  authority,  that 
it  has  not  the  power  to  make  appointments 
to  fill  municipal  officers  for  an  indefinite 
term.  But  it  seems  to  us  the  force  of  this 
contention  is  broken  by  the  case  of  Dcmd 
V.  Portland  Water  Committee,  14  Or.  98. 
The  duties  of  that  board  or  committee,  in 
principle,  were  like  the  duties  of  the  defend- 
ant bridge  committee.  If  the  members  of 
the  water  committee  were  not  officers  in  the 
sense  of  the  Constitution,  but  ''no  more  than 
agents  of  the  city, "  as  held  in  that  case,  the 
members  of  the  bridge  committee  must  like- 
wise be  agents  for  the  city,  and  not  officers 
within  the  meaning  of  the  Constitution.  It 
would  be  difficult  to  show  upon  principle 
hj  a  comparison  of  the  acts  wherein  they 
differ  so  as  to  make  the  members  of  the  water 
committee  agents,  and  the  members  of  the 
bridge  committee  officers.  That  the  persons 
named  by  the  Act  as  the  bridge  committee 
were,  as  Thayer,  J,,  said  of  the  individuals 
designated  as  the  water  committee,  ''officers, 
in  the  broad  sense  of  that  term,  there  can  be 
no  question;  but  whether  they  were  such 
officers  as  were  intended  by  said  section  3,  art. 
15,  of  the  Constitution,  is  very  doubtful. 
In  order  to  be  such  officers,  they  must  have 
been  elected  or  appointed  to  an  office  under 
the  Constitution,  which  I  understand  to  be 
an  office  provided  for  by  that  instrument." 
The  same  would  be  true  of  the  bridge  com- 
mittee, so  far  as  this  section  of  the  Constitu- 
tion applies.  But  the  court,  in  David  v. 
Portland  Water  Committee,  eupra,  based  its 
decision  upon  the  principle  decided  in  Me- 
AHhur  V.  NeUon,  81  Ky.  67.  In  that  case 
the  Act  authorized  the  judge  of  the  circuit 
court  to  appoint  three  commissioners  of  the 
district,  who  should  hold  their  office  at  the 
will  and  pleasure  of  the  Judge.  It  was 
made  the  duty  of  the  commissioners  to  have 
constructed  a  court-house  at  a  cost  not  to  ex- 
ceed a  sum  specified,  and  to  enable  them  to 
raise  the  money  they  were  authorized  to  is- 
sue bonds,  to  redeem  them,  and  to  levy  an 
annual  tax  upon  the  real  and  personal  prop- 
erty of  the  district.     In  determining  the 
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question  as  to  whether  such  commissioners 
were  officers  or  not,  under  the  Constitution, 
Pryor,  t/l,  said:  "Nor  do  we  think  it  was 
necessary  for  the  Legislature  to  prescribe  the 
term  of  office  for  the  commissioners,  although 
they  are  made  a  body  corporate  and  politic, 
with  power  to  sue  and  be  sued,  contract  and 
be  contracted  with,  under  the  style  of '  Com- 
missioners of  the  Court-House  District.' 
They  are  not  district  officers,  within  the 
meaning  of  section  10  of  article  6  of  the 
Constitution,  but  are  mere  agents  of  the  dis- 
trict, required  by  the  Act  to  discharge  cer- 
tain duties  with  reference  to  the  building 
of  a  court-house;  and  when  those  duties 
end  their  employment  terminates.  .  .  . 
To  hold  that  such  commissioners  are  to  be 
selected,  and,  when  selected,  to  be  removed 
as  officers  within  the  meaning  of  the  Con- 
stitution, would  be  determining  by  judicial 
precedent  every  one  charged  with  the  execu- 
tion of  a  ministerial  duty  under  legislative 
sanction  an  officer,  whose  term  must  be  de- 
signated, or  the  appointment  will  be  held 
invalid."  In  commenting  upon  that  case, 
Thayer,  «71,  said:  "The  question  involved 
in  that  case  is  very  similar  to  the  one  here, 
and  the  language  of  the  court  expresses  the 
view  we  entertain  regarding  it, — that  the 
members  of  the  water  committee  are  no  more 
than  agents  of  the  citv,  required  by  the  act 
to  carry  out  its  provisions,  as  was  said  in 
that  case  regarding  the  commissioners  to 
build  the  court-house." 

Within  the  principle  here  decided,  the 
vice  of  the  argument  for  appellant  lies  in 
assuming  that  the  members  of  the  bridge 
committee  are  officers.  Counsel  proceed 
upon  this  hypothesis,  but  contend  that,  being 
municipal  officers  of  local  or  limited  author- 
ity, their  appointment  by  the  Legislature 
cannot  be  sustained,  for  their  duties  are  not 
such  as  to  affect  the  state  at  large,  and  can- 
not, therefore,  be  upheld,  as  in  tiie  case  of 
the  appointment  of  state  officers  to  discharge 
duties  in  which  the  general  public  are  in- 
terested. But  if  the  members  of  the  bridge 
committee  are  not  officers,  bmt  agents,  ap- 
pointed to  carry  out  the  provisions  of  the 
Act,  the  argument  can  have  no  application. 
In  tiie  absence  of  constitutional  restrictions, 
the  power  of  the  Legislature  over  municipal 
corporations  is  unlimited,  except  so  far  as 
they  are  endowed  with  rights  incident  to  a 
private  corporation.  Dill.  Mun.  Corp.  8d 
ed.  §  66.  But  counsel  for  appellant,  recog- 
nizing the  effect  of  these  decisions  upon  the 
E ending  question,  and  the  practice  of  our 
egislature,  coeval  with  the  formation  of  Uie 
state  government  to  create  and  fill  a  certain 
class  of  offices,  further  argue  that,  if  it  be 
admitted  that  the  Legislature  had  power, 
under  these  decisions,— .Bi^^«  v.  JtlcBride, 
mpra,  and  David  v.  Portland  Water  Commit- 
tee,—not  onl^  to  create  the  bridge  committee, 
but  to  appoint  the  persons  constituting  the 
same,  this  power  cannot  be  delegated  by  the 
Leffislaturo  to  the  judges  of  the  circuit  court 
to  be  exercised  by  them  in  the  appointment 
of  the  members  of  the  committee.  It  is  no 
doubt  true  that  the  Legislature  cannot  dele- 
gate the  powers  conferred  upon  it.  The 
general  rule  of  law  to  this  effect  is  unques- 
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tloned.  But  this  refers  to  the  delegation  of 
the  law-making  power.  It  prohibits  the 
delegation  of  authority  to  legislate,  or  to 
•devolve  upon  others  duties  which  must  be 

f performed  by  it  as  a  legislative  body.  Every 
aw  must  be  executed,  if  at  all,  by  some  one 
^har^ed  with  tliat  particular  duty.  Laws 
special  in  their  nature,  and  of  the  kind  in 
tniestion,  and  as  in  David  v.  Portland  Water 
Cofnmittee,  supra,  may  be  carried  into  effect 
by  agen ts  appoi nted  for  that  purpose.  Wi  th  - 
in  that  decision,  nothing  more  nor  less  has 
been  done  in  tiiis  case.  The  Legislature 
exercised  its  function  in  enacting  the  law  and 
directing  the  manner  of  its  execution.  Nor 
is  the  authority  ^iven  by  the  Act  to  the  two 
judges  of  the  circuit  court  to  appoint  the 
members  of  the  bridge  committee,  even  con- 
sidered as  officers,  without  judicial  precedent 
to  sustain  it,  as  not  in  conflict  with  section 
1  of  article  8  of  our  Constitution.  In  Illinois 
there  is  a  like  provision  substantially.  111. 
Const,  art.  8  (Starr  <&  C.  Stat.  109.)  In  People 
V.   Morgan,   90  111.   558,  the  power  of  the 

S'udiciary  to  appoint  certain  officials,  whose 
[uties  are  not  strictly  judicial,  or  even  con- 
nected with  the  business  of  the  courts,  was 
fullv  recognized  and  sustained.  A  statute 
of  that  state,  which  authorized  the  judge  of 
the  circuit  court  of  Cook  county  to  appoint 
assessors  and  commissioners  for  the  South 
park,  located  in  that  county,  was  held  to  be 
constitutional.  The  point  was  expressly 
made  that  the  circuit  judge  could  not  ap- 
point a  park  commissioner,  on  the  ground 
that  he  was  thereby  exercisine  an  executive 
or  political  function,  forbidden  by  the 
clause  of  the  Constitution  referred  to.  The 
point  was,  however,  overruled,  and  the 
power  of  the  judge  or  judges  to  make  the 
appointment  was  sustained.  After  giving 
numerous  examples  of  official  appointments 
made  bv  the  judges  or  courts.  Walker,  J,, 
said :  *^The  executive  power  in  a  state  is  un- 
derstood to  be  that  power,  wherever  lodged, 
which  compels  the  laws  to  be  enforced  and 
obeyed.  And  the  instrumentalities  employed 
for  that  purpose  are  officers,  elected  or  ap- 
pointed, who  are  charged  with  the  enforce- 
ment of  the  laws.  But  the  power  to  appoint 
is  by  no  means  an  executive  function,  unless 
made  so  by  the  organic  law  or  legislative 
enactment.  And  in  this  case  it  is  not  so 
unless  the  power  is  thus  conferred.  If  it 
were  conceded  that  these  appointments  were 
tlie  exercise  of  political  power,  would  it 
necessarily  be  violative  of  anv  provision  of 
the  Constitution?  The  division  and  allot- 
ment of  powers  are  not  into  political,  exec- 
utive, and  judicial,  but  into  legislative, 
executive,  and  judicial.  It  was  no  doubt 
the  exercise  of  political  power,  as  that  em- 
braces all  governmental  powers  and  func- 
tions, whether  exercise  by  one  department 
or  another,  or  the  officers  of  one  or  the  other. 
Political  power  is  the  policy  of  government 
or  its  administration,  and  may  be  exercised 
either  in  the  formation  or  administration  of 
government,  or  both.  Hence  it  follows  that, 
if  it  be  a  political  power,  that,  of  itself,  in 
no  wise  militates  against  its  exercise  by  a 
person  belonging  to  the  judicial  department 
of  the  government.     All  three  departments 
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aid  in  the  administration  of  government, 
but  perform  different  functions.  The  elector 
who  votes  for  an  officer  or  measure  exercises 
political  power,  yet  no  one  would  claim 
that,  because  a  judge  was  a  person  belonging 
to  the  judicial  department,  he  was  prohibited 
from  thus  voting.  We  therefore  conclude 
that,  if  the  power  to  appoint  to  office  is  a 
political  function,  this  article  of  the  Con- 
stitution does  not  prohibit  its  exercise  be- 
cause the  power  is  political ;  and,  if  pro- 
hibited, it  must  be  for  some  other  reason,  or 
by  some  other  provision,  which,  in  terms  or 
by  necessary  implication,  prohibits  such  an 
exercise  of  the  appointing  power."  And 
again  he  says:  ''But  this  is  not  a  question 
as  to  what  department  these  officers  belong 
to  or  the  functions  they  perform,  but  the 
question  is.  What  department,  in  the  absence 
of  an  election,  can  constitutionally  confer 
the  power  on  them  to  perform  public  duties? 
It  is  not  whether  the  General  Assembly,  the 
executive,  or  the  judiciary  are  the  best 
qualified  to  select  or  appoint  such  officers, 
but  Where  is  the  power  to  do  so  lodged  ?  The 
original  power  to  fill  all  offices  rests  with 
the  people,  but  our  Constitution  has  vested 
the  power  in  the  governor  to  fill  all  consti- 
tutional offices  not  provided  for  by  election 
or  otherwise."  In  People  v.  Hoffman,  116 
111.  689,  8  West.  Rep.  622,  it  was  held 
that  section  1,  article  2,  of  the  Election  Law 
of  1885,  for  cities,  etc.,  which  provides  for 
the  creation  of  a  board  of  election  commis- 
sioners consisting  of  three  members,  and 
directs  that  they  be  appointed  by  the  county 
court,  is  not  violative  of  that  provision  of 
the   Constitution    dividing   the   powers  of 

government  into  three  departments,  and  pro- 
ibitinff  any  one  of  such  departments  from 
exercisfng  powers  properly  belonging  to 
either  of  the  others.  It  was  there  urged 
that  the  appointment  of  the  commissioners 
could  not  be  conferred  upon  the  county  court, . 
because  such  appointment  involves  an  exer- 
cise of  political  power,  while  the  functions 
of  the  county  court  are  exclusively  judicial. 
But  Magruder,  J,,  said:  **The  reasoning 
in  People  v.  Morgan  shows  that  it  was  never 
intended  to  vest  in  the  governor  the  selectioD 
of  such  local  and  municipal  officers  as 
these  commissioners.  The  power  to  appoint 
officers  of  this  cla;^  is  not  specifically  desig- 
nated in  the  Constitution  as  either  a  legisla- 
tive, judicial,  or  executive  power.  It  is 
not  therein  specifically  conferred  on  either 
department.  Nor  is  there  anything  therein 
expressed  which,  either  directly  or  implied- 
ly, prohibits  the  Legislature  from  authoris- 
ing the  county  court  to  appoint  the  commis- 
sioners. Therefore  the  authority  conferred 
on  that  court  to  do  so  does  not  make  the  Act 
Invalid.  The  law-making  powers  of  the  states 
can  do  any  legislative  Acts  not  prohibited  by 
the  state  Constitutions.** 

A  statute  of  the  United  States  authorizes 
the  circuit  courts  of  the  United  Slates  to 
appoint  supervisors  of  election  in  certain 
cases  and  under  certain  conditions  therein 
specified.  In  Ex  parte  Siebold,  100  U.  8.  871. 
25  L.  ed.  717,  the  point  was  made  that  the 
United  States  circuit  courts  liad  not  the  power 
to  appoint  supervisors  of  election,  on   the 
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ground  that  the  duties  of  sach  courts  were 
Judicial,  while  the  supervisors  of  election 
were  officers  whose  duties  were  executive  in 
their  character.  But  the  court  held  other- 
wise, Mr,  Justice  Bradley  sayin/i^ :  "It  is  no 
doubt  usual  and  proper  to  vest  the  appoint- 
ment of  inferior  officers  in  that  department 
of  the  government,  executive  or  judicial,  or 
in  that  particular  executive  department,  to 
which  the  duties  of  such  office  appertain. 
But  there  is  no  absolute  requirement  to  this 
effect  in  the  Constitution,  and,  if  there  were 
it  would  be  difficult  in  many  cases  to  deter- 
mine to  which  department  an  office  properly 
belonged.  Take  that  of  marshal,  for  in- 
stance. He  is  an  executive  officer,  whose 
appointment  is,  in  ordinary  cases,  left  to  the 
president  and  the  Senate.  But  if  Congress 
should,  as  it  might,  vest  the  appointment 
elsewhere,  it  would  be  questionable  whether 
it  would  be  in  the  president  alone,  in  the 
department  of  justice,  or  in  the  courts.  The 
marshal  is  pre-eminently  the  officer  of  the 
courts ;  and  in  case  of  a  vacancy  Congress  has 
in  fact  passed  a  law  bestowing  the  temporary 
appointment  of  the  marshal  upon  the  justice 
of  the  circuit  in  which  the  district  where  the 
vacancy  occurs  is  situated."  But,  independ- 
ent of  these  considerations,  the  power  to  ap- 
point the  bridire  committee  may  be  upheld 
on  the  ground  that  the  two  judges  of  the  cir- 
cuit court  for  Multnomah  county  in  perform- 
ing this  duty  act  as  individuals,  and  not  as 
iudges.  This  conclusion  the  court  thought 
In  People  v.  Morgan,  supra,  might  be  drawn 
from  the  Act  authorizing  the  circuit  judges 
of  Cook  county  to  appoint  park  commis- 
sioners; Walker,  /.,  in  speaking  for  the 
court,  saying :  "  The  power  might,  no  doubt, 
be  sustained  on  the  ground  that  its  exercise 
is  the  act  of  the  individual,  and  not  the  per- 
formance of  an  official  function ;  that  the  act 
referring  to  the  judge  was  onl  v  intended  to 
apply  to  the  person  who  filled  the  office  at 
the  time  when  the  appointment  was  required 
to  be  made,  whether  It  should  be  the  same  or 
a  different  person ;  thus  being  the  individual 
act  of   the    incumbent.    .    •    •    So   that, 


whether  the  appointment  of  these  park  com- 
missioners be  the  exercise  of  a  judicial, 
ministerial,  or  other  function,  whe&er  it  be 
the  act  of  the  officer  as  such  or  as  an  individ- 
ual, we  are  of  the  opinion  that  the  power 
was  well  conferred,  and  might  be  properly 
exercised  by  the  circuit  judge.  ** 

In  view  of  these  considerations,  our  decis- 
ions, and  those  of  other  courts,  and  the  power 
exercised  by  the  Legislature  in  making  a  cer- 
tain class  of  appointments,  almost  coeval 
with  the  Constitution,  it  is  immaterial 
whether  the  appointment  by  the  judges  of 
the  members  oi  the  bridge  committee  be  con- 
sidered the  exercise  of  a  judicial,  ministerial, 
or  other  function,  or  it  be  the  act  of  the 
judges  as  such  or  as  individuals,  or  whether 
the  members  of  the  committee  be  considered 
as  agents  of  the  city,  and  not  officers ;  the 
result  is  the  same, 'and  affirms  tiie  Talidity 
of  the  Act  granting  the  power. 

The  second  question  presented  for  our  de- 
termination is  whether  the  appointment  of 
the  defendant  C.  H.  Meusdorffer  as  a  member 
of  the  bridge  committee  is  valid,  he  beinff 
a  member  of  the  Legislature  which  passed 
the  Act.  The  contention  of  the  appellant  is 
that  he  was  not  eligible  to  be  appointed  a 
member  of  the  bridge  committee,  because 
such  appointment  is  in  conflict  with  sec- 
tion 80  of  article  4  of  the  Constitution.  That 
provision  is  as  follows :  "  No  senator  or  rep- 
resentative shall,  during  the  time  for  which 
he  may  have  been  elected,  be  eligible  to  an 
office,  the  election  to  which  is  vested  in  the 
legislative  assembly,"  etc.  Within  the 
meaning  of  the  Constitution,  as  held  in  David 
▼.  Portland  Water  Committee,  under  a  statute 
of  similar  import,  the  position  of  bridge 
committeeman  is  not  an  office.  He  is  a  mere 
agent  of  the  city.  So  that,  turn  over  this 
case  as  we  may,  keeping  in  view  the  well- 
recognized  rule  that  doubt  must  be  solved 
in  favor  of  the  validity  of  the  law,  and  that 
a  law,  to  be  invalid,  must  clearly  conflict 
with  the  Constitution,  tM  wuU  Offfirm  tAe 
judgment. 


SOUTH  CAROLINA  SUPREME  COURT. 


Martha  J.  WOODARD,  Admz.,  etc.,  of  Addi- 
son 8.  Woodard,  Deceased,  B^t,, 

e. 

J.  Prierson  WOODARD  in  His  Own  Right 
and  as  Admr.,  etc.,  of  Stephen  D.  Woodard, 
Deceased,  Impleaded,  etc.  Appt. 

The  Tlndieation  of  tbe  honor  of  hia  intes- 
tate la  not »  purpose  tor  which  an  ad- 


ministrator can  nse  ftinds  of  the  estate 

by  employing  oouDsel  to  aid  in  proeecutlnir  for 
murder  one  who  killed  tbe  Intestate  and  attacks 
his  honor  by  matters  which  he  alleges  in  Justlfl- 
catf  on  of  tbe  crime. 

(April  19.  18UL) 

APPEAL  by  defendant  J.  Prierson  Woodard 
from  a  judgment  of  the  Common  Pleas 
Circuit  Court  for  Sumter  County  in  favor  of 
plaintiff  in  a  proceeding  instituted  to  set  aside 


VcyoL—ExpendUure  of  administrator  for  the  pro- 
tectum  of  deeedenVs  character. 

It  was  held  in  Lusk  v.  Anderson,  1  Met.  (Ky.) 
428,  that  an  administrator  cannot  bind  the  estate 
for  the  fee  of  counsel  employed  by  him  to  prose- 
cute the  supposed  murderer  of  his  decedent. 

An  executor  is  not  entitled  to  credit  in  bis  iron- 
eral  account  for  a  payment  made  to  eave  a  legatee 

16  L.  R  A. 


from  disgrace  and  to  preserve  tbe  elevated  stand- 
ing and  character  of  the  family  of  his  testator. 
Jones  V.  Ward,  10  Ferg.  160. 

We  have  been  unable  to  find  any  other  adjudi- 
cations upon  tbe  propriety  of  charges  against  an 
estate,  incurred  for  services,  or  prompted  by 
motives,  similar  to  those  Involved  In  the  principal 
case.  J.  Q.  Q. 
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appellant's  discbaree  as  adminlstratoT  of 
Stephen  D.  Woodara,  deceased,  and  to  require 
him  to  account  for  assets  which  came  into  his 
hands  as  such  administrator  and  remained  un- 
accounted for.    Affirmed, 

The  facts  are  staged  in  the  opinion. 

Mettrs.  Haynsworth  ft  Cooper,  for  ap- 
pellant: 

The  law  recoffoizes  a  right  to  vindicate  the 
dead  in  its  punishment  for  libel,  where,  al- 
though the  person  libeled  be  dead  at  the  time 
of  the  publication  of  the  libel,  yet  it  is  punish- 
able if  its  tendency  is  to  stir  up  others  of  the 
same  family  or  society  to  break  the  peace  in 
vindication  of  the  memory  of  the  deceased. 

2  Addison,  Torts,  §  1171. 

The  administrator  is  to  be  guided  in  his  ex- 
penditures by  the  directions  of  the  statute. 
But  our  own  courts  have  always  treated  those 
directions  as  flexible  and  expansive. 

Garrett  v.  Garrett,  2  Strobh.  Eq.  373:  Van 
Emon  v.  Tulare  County  Super.  Ot  76  Cal.  689; 
6  a  Hi  can  v.  Horner,  41  N.  J.  Eq.  399. 

Messrs.  Earle  A  Purdy  for  respondent. 

MeGowan*  /.,  delivered  the  opinion  of 
the  court: 

The  complaint  alleges  that  Stephen  B. 
Woodard,  late  of  the  county  of  Sumter,  depart- 
ed this  life  iutest)ite,  seised  and  possessed  of  a 
considerable  estate,  leaving  as  his  heirs-at-law 
the  plaiutiff,  his  brother,  and  the  defendants, 
Nanc)  Woodard,  his  mother,  Henry  Woodard 
and  J.  Frierson  Woodard,  his  brothers,  and 
Winnie  8.  Sturkey  and  Mary  E.  Stuckey,  his 
sisters:  that  J  Frierson  Woodard  was  appointed 
administtator  of  the  estate.  And  plaintiff  is 
informed  and  believes  that  said  administrator 
has  not  accounted  for  certain  specified  personal 
property  belonging  to  the  estate,  and  had  paid 
out  without  warrant  or  authority  of  law  vari- 
ous sums  of  money,  amounting  in  the  aggregate 
to  $1,250,  for  some  services  rendered  by  cer- 
tain gentlemen  of  the  bar  for  and  in  behalf  of  the 
said  J.  Frierson  Woodard  in  his  own  right,  asd 
not  for  the  benefit  of  the  said  estate,  and  that 
upon  an  ex  parte  application,  of  which  the 
plaintiff  had  no  notice,  the  said  J.  Frierson 
Woodard  was  improperly  and  illegally  dis- 
charged as  administrator  as  aforesaid  by  the 
probate  court  for  said  county;  that  Isancy 
Woodard,  Henry  Woodard,  Winnie  S.  Stuckey, 
and  Mary  E.  Stuckey  were  made  defendants 
because  lijey  refused  to  join  as  plaintiffs  in  the 
action.  Wherefore  the  plaintiff  prayed  that 
the  pretended  discharge  of  the  said  J.  Frierson 
Woodard  as  administrator  should  be  set  aside, 
and  the  said  administrator  aforesaid  be  required 
to  account  for  his  actings  and  doings,  etc.  J. 
F.  Woodard  answered,  denying  that  be  was  il- 
legally discharged  as  administrator,  or  that  he 
had  failed  to  account  for  any  property  of  the  es- 
tate in  bis  hands  to  be  administered.  He  admit- 
ted, however,  that  as  administrator  he  paid  out 
the  sums  of  money  referred  to  in  the  complaint, 
c^ggi'e^atlDff  $1,250,  as  stated,  but  denied  that 
he  paid  sucb  sums  without  warrant  or  author- 
ity of  law,  or  in  his  own  behalf;  and  he  denied 
that  said  payments  were  not  for  the  benefit  of 
the  estate.  "He  alleges  that  the  intestate,  the 
brother  of  the  plaintiff  as  well  as  of  this  de- 
fendant, was  intentionally  shot  down  and  killed 
suddenly,  in  the  main  street  of  the  town  of 
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I  Bishopville,  being  engaged  in  no  conflict,  or 
even  altercation,  with  his  slayer;  that  it  was 
alleged  on  the  part  of  the  slayer  and  by  his 
friends  that  he  was  justified  in  so  slaughtering 
the  deceased,  who,  it  was  alleged,  had  been 
guilty  of  such  ungentlemanly  and  insulting 
and  dishonoring  conduct  towards,  and  remaru 
to  or  about,  an  unmarried  daughter  of  the 
slayer  that  he  (the  deceased)  deserved  to  be 
shot  down  as  he  had  been,  and  merited  the  ig- 
nominious death  which  befell  him;  that  rumor 
was  busy  in  besmirching  the  fair  reputation  of 
the  deceased,  who  had  occupied  a  respectable 
station  in  society,  had  demeaned  himself  as  a 
high-toned  and  honorable  gentleman,  and  had 
meritoriousl  V  achieved  for  himself  a  good  name 
and  reputation;  that  it  was  known  that  the 
slayer,  in  his  approaching  trial  for  the  said 
homicide,  woula  seek  an  opportunity  to  justi- 
fy himself,  or  diminish  the  criminality  of  his 
act,  by  endeavoring  to  establish  the  truth  of 
the  allegations  above  referred  to,  of  ungentle- 
manly  and  insulting  and  dishonoring  conduct 
and  remarks  of  the  deceased  towards  and  of  or 
about  the  said  young  lady;  and  the  nearest 
relatives  and  heirs  of  the  deceased  (except,  per- 
haps, the  plaintiff)  felt  that  it  was  due  to  the 
memory  of  the  deceased,  and  that  it  was  an 
obligation  of  the  highest  nature  upon  them, 
that  at  least  a  portion  of  deceased's  estate  should 
be  used  in  the  vindication  of  his  name  and 
character  from  charges  which  menaced  his 
name  and  character  with  obloquy;  that  for 
such  vindication  it  was  necessary  to  employ 
counsel  to  assist  the  state's  attorney  in  the 
preparation  for  and  the  conduct  of  the  said 
trial,  and  that  the  lawyers'  fees,  the  payment 
of  which  is  objected  to  in  the  complaint,  were 
paid  to  the  attorneys  for  their  services  in  the 
preparation  for  and  conduct  of  said  trial;  that 
the  deceased  left  an  estate  of  the  value  of  more 
than  $10,000  over  and  above  all  his  indebted- 
ness; that  the  payment  of  said  fees  by  the  legal 
representative  of  the  deceased  out  of  his  estate 
was  a  proper  expenditure,  and  for  the  benefit 
of  the  estate,"  eta  The  plaintiff  died  pending 
the  suit,  and  Judge  Witherspoon,  on  October 
26,  1H89,  passed  an  order  by  which  the  action 
was  continued  in  the  name  of  Martha  J.  Wood- 
ard, his  administratrix.  The  cause  came  on 
for  trial  before  Judge  Fraaer,  who,  stating  that 
for  the  purposes  of  the  hearing,  and  for  this 
purpose  only,  the  alle^tions  in  the  complaint 
and  answer  were  admitted  to  be  true,  with  the 
additional  fact  that  upon  the  trial  of  the  case 
therein  referred  to  William  A.  James  was  ac- 
quitted by  the  jury,  held  that  he  was  not  able 
to  find  any  authority  which  would  Justify  him 
in  holding  that  the  administrator  of  Stephen 
D.  Woodard  had  a  right  to  use  a  portion  of  his 
estate  to  pay  fees  to  counsel  employed  by  him 
to  assist  the  solicitor  in  prosecuting  the  case 
against  William  A.  James,  charged  wiUi  the 
murder  of  the  deceased;  and  he  therefore  de- 
creed that  Martha  J.  Woodard,  as  administra- 
trix of  Addison  S.  Woodard,  do  recover  against 
J.  Fiierson  Woodard,  administrator  of  Stephen 
D.  Woodard,  one  sixth  of  $1,250  of  the  estate 
of  the  intestate  so  improperly  paid  out,  with 
proper  interest  thereon,  and  reierred  it  to  the 
master  to  inquire  and  report  what  amount  of 
principal  and  interest  was  due,  etc.  From 
this  decree  the  defendant  appeals  to  this  court 
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upon  teyenl  grounds.  Inasmnch,  however, 
•8  we  think  the  real  and  only  question  in  the 
case  now  is  whether  the  administrator  of  the 
estate  of  the  intestate,  Stephen  D.  Woodard, 
was  aathorized  hv  law  to  make  the  expendi- 
ture of  $1,250  for  the  professional  services 
referred  to,  we  need  not  set  out  in  detail  the 
grounds  of  appeal,  which  are  all  in  the  brief. 
There  can  be  no  question  as  to  the  great  im- 
portance of  moral  obligations,  but  the  court  has 
no  power  to  enforce  uem  as  such.  They  lie 
beyond  the  scope  of  human  tribunals  for  the 
administration  of  Justice.  As  we  understand 
it,  our  duty  is  simply  to  administer  the  law  of 
the  land  as  we  conceive  it,  and  we  think  it 
would  be  not  only  a  grave  but  futile  and  dan- 
gerous error  to  attempt  to  reach  beyond  that. 
The  universal  law  of  civilized  nations  makes  it 
the  first  dutv  of  his  legal  representative  to 
bury  the  bodfv  of  the  deceased  in  a  decent 
manner,  suitable  to  the  estate  he  has  left  be- 
hind him.  When  that  is  done  the  law  declares 
that  his  assets,  after  proper  allowances  for  the 
expenses  of  administration,  shall  be  applied  to 
the  payment  of  bis  debts  in  a  particular  order: 
(1)  Funeral  and  other  expenses  of  the  last  sick- 
ness; (2)  debts  due  to  the  public,  etc.  It  is 
true  that  in  the  case  of  PereiciUT.  MeVoy, 
Dudley,  L.  888,  the  majority  of  the  court  held 
that  the  aforesaid  Act,  m  reference  to  "funeral 
and  other  expenses  of  the  last  sickness,"  should 
be  construed  liberally,  as  it  was  in  accordance 
with  the  principles  of  Christian  civilization  to 
let  it  inure  to  its  proper  end, — ^the  f\ill  relief  of 
the  sick  and  infirm.  But  the  expenses  here  in 
question  were  never  debts  of  the  intestate. 
They  were  incurred  after  his  death,  and  we 
can  find  no  authority  for  placing  them  in  the 


class,  either  of  funeral  and  other  "expenses  of 
the  last  sickness,"  or  of  the  "expenses  of  ad- 
ministration." While  we  may  well  understand 
and  appreciate  Uie  natural  feeling  which  in- 
duced the  expenditures,  we  cannot  say  that 
they  were  for  the  benefit  of  the  estate,  in  the 
sense  of  the  act,  or  allowed  by  law.  We  think 
there  is  nothing  substantial  in  the  circumstance 
that  Judge  Fraser  put  at  the  head  of  his  decree 
the  title  of  the  case  as  it  was  originally  iusti- 
tuted,  and  as  the  defendants'  attorneys  did  in 
their  printed  argument  for  this  court;  but  the 
decree  recites  the  fact  that  "Addison  S.  Wood- 
ard  had  died  since  the  commencement  of  the 
action,  and  the  case  had  been  continued  in  the 
name  of  his  representative,  Martha  J,  Wood- 
ard,  administratrix,"  and  the  Judgment  was 
"that  Martha  J.  Woodard,  as  administratrix 
of  Addison  S.  Woodard,  do  recover  against  J. 
Frierson  Woodard,  administrator  of  oteplion 
D.  Woodard,  one  sixth,"  etc.  It  was  a  mere 
clerical  mistake,  and  a  very  natural  one,  and 
did  not  involve  any  substantial  right.  8ee 
Herdein  v.  Oraham,  82  S.  C.  807.  We  do  not 
think  this  is  an  ordinary  accounting  by  the 
administrator  for  a  portion  of  the  estate  of 
his  intestate  unaccounted  for,  in  which  he 
would  certainly  be  entitled  to  commissions; 
but  we  suppose  the  administrator  received  bis 
commissions  for  paying  out  the  fund  when  the 
settlement  of  the  estate  took  place  in  the  pro- 
bate office.  We  are  constrained  to  concur 
with  the  circuit  Judge. 

The  judgment  of  this  court  is  that  ike  judg- 
ment of  the  Circuit  Oouri  be  affirmed. 

Velver,  Oh,  /.,  and  Pope»  7.»  concur. 


CALIFORNIA  SUPREME  COURT. 


Frank  E.  BATES,  Appt,, 

V. 

B.  S.  BABCOCE,  Jr.,  et  al.,  Bespts. 
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.) 


1.   Only  the  entire  absence  of  a  material 
fitet  In  a  complaint  will  make  it  insoHI- 


K0TS.~  Folidlty  0/  rarolpartnera^fp/ordeoIifHjr 

inlanas. 

There  Is  very  little  real  confllot  In  the  decisions 
upon  this  question.  There  are  two  lines  of  author- 
ities each  fairly  consisteDt  with  itself  and  radical- 
ly opposed  to  the  other,  which  fact  is  caused,  not 
by  any  conflict  in  principle,  but  by  the  different 
ends  sought  by  the  litljrants.  As  a  rule  parol  con- 
tracte  for  such  partnerships  are  held  valid  and  all 
suits  recognizing  the  existence  of  the  partnership 
and  seeking  relief  which  may  be  legitimately  sought 
by  a  partner  are  upheld,  while  on  the  other  hand 
parol  contracts  for  an  interest  in  land  are  ignored 
and  suits  brought  to  enforce  them  dismissed,  al- 
though they  may  constitute  a  part  of  a  partner- 
ship agreement. 

Parol  agreement  to  proeiun  land  on  joint  account, 

A  contract  by  one  to  buy  lands  on  joint  aooount 
of  himself  and  another  is  within  the  statute.  Par- 
tons  V.  PheUn^lMMass.  100;  Bailey  v.  Hemenway, 
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dent  on  appeal  to  sustain  a  judgment  on  the 
merits. 

8.   An  oral  ■gi'eeinent  of  partaendiip 

in  the  profits  of  buying  and  selling  real  propeity 
is  not  within  the  Statute  of  Frauds. 

(SeaUy^  Gh.  J.,  dissents.) 

(August  4,  imm 


6  New  Bug.  Rep.  61A,  U7  Mass.  838;  Broenan  v.  Mo- 
Kee,  6  West.  Bep.  168, 68  Mich.  454;  Hollida  v.  Shoop, 
4  Md.  465, 60  Am.  Dec.  88;  Green  v.  Drummond,  81 
Md.  7U I  Am.  Bep.  14;  Wallace  v.  Stevens,  64  Me. 


So  an  agreement  to  purchase  land  and  transfer 
a  x>ortion  to  another  is  within  the  statute.  Hatrl- 
son  v.  Bailey,  14  8.  G.  234:  Brben  v.  Lorillard,  19  N. 
Y.  290;  Levy  v.  Brush,  46  N.  Y.  580;  Lamas  v.  Bayly, 
2  Vem.  627. 

So  an  agreement  by  one  to  acquire  title  to  land 
and  then  to  convey  a  share  thereof  to  another, 
upon  the  latter*s  paying  bis  proportionate  share 
of  the  purchase  money,  is  within  the  statute.  Dun- 
phy  V.  Ryan,  116  U.  S.  491, 20  L.  ed.  703. 

Under  an  agreement  that  land  shall  be  purchased 
for  the  Joint  benefit  of  two,  if  one  procures  the 
title  to  be  transferred  to  himself  the  other  cannot 
com  pel  a  division  of  the  land.  Bobbins  v.  KimbalU 
66  Ark.  416. 

No  action  will  lie  to  leoover  a  portion  of  the 


See  also  19  L.  R.  A.  688. 
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APPEAL  by  [plaintiff  from  a  Judgment  of 
the  Superior  Court  for  San  Diego  County 
in  favor  of  defendants,  and  from  an  order  de- 
nying a  motion  for  new  trial,  in  an  action 
brought  to  obtain  a  settlement  of  certain  al- 
legea  partnership  transactions  which  had  taken 
place  between  the  parties.    Reversed, 

The  facts  are  stated  in  the  opinion. 

Messrs,  Sprig^s^  ft  Barber^  for  appellant: 

The  contract  was  not  obnoxious  to  the  Stat- 
ute of  Frauds,  for  it  was  not  an  "agreement 
for  the  sale  of  real  property,  or  of  an  interest 
therein." 

Cal.  Civ.  Code,  8  1741. 

It  was  formerly  neld  in  Massachusetts,  and 
imitated  in  California,  that  a  copartnership 
agreement  to  deal  in  lands  must  be  in  writing. 

1  Devlin,  Deeds,  §  80;  Gray  v.  Palmer,  9 
Oal.  639. 

This  rule,  however,  "is not  in  accord  with 
the  modem  decisions." 

1  Devlin,  Deeds,  §§  80,  60,  61;  Coutard  ▼. 
Clanton,  79  Cal.  28. 

An  oral  agreement  by  which  one  is  to  nego- 
tiate the  purchase  of  lands,  and  the  other  is  to 
pay  the  price  and  take  title,  and  when  the  lat- 
ter shall  sell  the  profits  shall  be  divided  be- 
tween them,  is  not  within  the  Statute  of 
Frauds. 

Snyder  v.  Wofford,  88  Minn.  175,  53  Am. 
Rep.  22. 

The  subject-matter  of  the  contract  was  the 
profits  to  lie  realized  from  sales  made,  and  the 
controversy  here  is  as  to  such  profits,  and  the 
adjustment  of  accounts  as  between  the  part- 
ners.   This  is  a  matter  over  which  a  court  of 


equity  has  complete  Jurisdiction,  and  the  de- 
fendant cannot,  after  the  contract  has  been 
executed,  and  the  profits  have  gone  into  his 
hands,  be  beard  to  say  that  the  contract  under 
which  the  profits  were  realized  was  void  under 
the  Statute  of  Frauds. 

Coward  v.  Clan  ton,  supra. 

The  contract  does  not  differ  from  those 
partnerships  formed  for  the  purpose  of  buying 
and  selling  real  estate.  Bates  held  the  naked 
le^al  title  in  trust  for  the  Millers,  who  had 
paid  the  consideration  to  the  Beach  Company, 
his  grantors,  and  had  made  the  improvements. 

Cal.  Civ.  Code,  §  853;  Hidden  v.  Jordan,  21 
Cal.  93. 

The  trust  fastened  not  to  the  person  of  the 
trustee,  but  to  the  property. 

2  Pom.  Eq.  §55  298,  299. 

The  Statute  of  Frauds  has  no  application  to 
an  executed  agreement. 

Remington  v.  Palmer,  62  N.  Y.  84;  Green  v. 
Wells,  2  Cal.  686;  Beach  v.  CoviUard,  4  Cal. 
817;  Wiiting  v.  Heslep,  4  Cal.  8*J0;  McDonald 
V.  Mountain  Lake  Water  Co,  4  Cal.  836. 

If  the  defendants  intended  to  perform,  their 
intentions  should  be  enforced,  for  otherwise 
plaintiff  will  greatly  suflfer  on  account  of  his 
full  or  part  performance. 

ArgueUo  v.  Edtnger,  10  Cal.  159;  8  Pom. 
Eq.  Jur.  ^  1293;  2  Pom.  Eq.  Jur.  §§  858,  873. 
874,  921;  Omn  v.  Frink,  24  Cal.  176;  WiUink 
V.  Vandeveer,  1  Barb.  607;  1  Pom.  Eq.  Jur.  §§ 
103,  368;  Swain  v.  Bumeite,  89  Cal.  669;  CaM- 
well  V.  Carrington,  84  U.  8.  9  Pet.  86,  9  L.  ed. 
60;  Hidden  v.  Jordan,  21  Cal.  101;  Grant  v. 
Burr,  54  Cal.  800. 


lands  bought  under  an  acrreemont  for  a  joint  pur- 
chase.   Henderson  v.  Hudson,  1  Munf .  510. 

And  In  such  ease  If  one  party  refuses  to  pay  his 
ahare  of  the  purchase  money  and  the  advance  pay- 
ment Is  forfeited  no  action  will  He  against  him  to 
'  recover  his  share  of  the  loss  sustained.  Walker  y. 
Herring,  21  Gratt.  680, 8  Am.  Rep.  616. 

On  the  other  side,  under  the  Texas  statute,  which 
merely  requires  contracts  for  the  **8ale  of  lands** 
to  be  in  writing,  an  agreement  to  bid  off  property 
at  a  sheriff's  sale  on  Joint  account  is  not  within  the 
statute.  James  v.  Fuloord,  5  Tex.  618, 66  Am.  Dec. 
743. 

So  an  agreement  to  locate  land  certificates  and 
procure  patents  in  consideration  of  part  of  the 
lands  is  not  within  the  statute.  Watklns  v.  Oilker- 
4on.  10  Tex.  340;  Bvans  v.  Hardeman,  16  Tex.  480; 
Bmook  V.  Tandy,  28  Tex.  130;  Gibbons  v.  Bell,  46 
Tex.  417. 

So  a  contract  that  if  A  will  move  B  to  a  certain 
place  B  will  give  A  a  portion  of  all  the  lands  he 
acquires  by  reason  of  his  location  in  such  place, 
is  not  within  the  statute.  Miller  v.  Roberts,  18 
Tex.  16,  67  Am.  Dec.  688. 

So  in  Mississippi  a  contract  to  procure  a  convey- 
ance of  land  and  convey  a  portion  to  another  upon 
payment  of  a  share  of  the  purchase  money  is  not 
within  the  statute.    Evans  v.  Greon,  33  Miss.  295. 

Incorporxiiion  of  mch  contract  in  partnership  agree- 

menL 

Where  a  law  firm  agreed  to  purchase  real  estate 
the  title  to  be  taken  by  one  for  the  benefit  of  both, 
and  he,  after  acquiring  title,  repudiated  the  agree- 
ment, the  contract  was  held  not  to  be  enforceable. 
Clarke  v.  McAuliffe  (Wis.)  Jan.  12, 1802. 

An  agreement  to  form  a  partnership  for  the 
purchase  of  lands  containing  timber,  by  the  terms 
of  whloh  one  party  Is  to  negotiate  the  purchase, 
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take  the  title  in  his  own  name,  and  pay  the  pux^ 
chase  money,  and  the  other  party  is  to  render  ser- 
vices in  manufacturing  the  timber  into  lumber,  in 
consideration  of  which  he  Is  to  receive  a  portion  of 
the  land,  which  is  to  be  conveyed  to  him,  and  an 
interest  in  the  profits  made,~is  a  contract  which 
must  be  in  writing.    Raub  v.  Smith,  61  Mich.  648. 

The  fact  that  such  contract  Is  part  of  a  part- 
nership agreement  Is  immaterial  so  far  as  recover* 
ing  a  portion  of  the  land  is  concerned. 

A  tdli  to  compel  conveyance  of  a  share  of  the 
property  cannot  be  maintained.  Parker  t.  Bod- 
ley,  4  Ky.  102;  Cowellv,  Watts,  8  Hall  &  T.  224; 
Young  V.  Wheeler,  84  Fed.  Rep.  08. 

VaUAUy  o/  parol  partnenhip  oeneraUy, 

There  seems  to  be  no  ohUm  that  a  partnership 
agreement  cannot  in  general  be  formed  by  parol. 
When  the  concern  is  aa^^e  established  it  seems  that 
it  may  purchase  lands  although  it  exists  only  In 
parol.  And  it  Is  immaterial  that  the  title  is  in  one 
of  the  partners.  Allison  v.  Perry,  180  111.  9,  affirm- 
ing 28  111.  A  pp.  400. 

And  It  seems  that  real  estate  owned  by  it  will 
have  all  the  characteristics  of  other  partnership 
real  estate.    Bopp  v.  Fox,  63  IlL  640. 

A  parol  partnership  is  valid  and  real  estate  held 
by  it  for  partnersbip  purposes  will  constitute  part- 
nership property  and  be  subject  to  the  same  dispo- 
sition as  other  partnership  property.  Knott  y, 
Knott,  6  Or.  142. 

The  partnership  is  not  Invalid  becatise  one  of  ita 
objects  Is  to  purchase  real  estate  f(»r  use  by  the 
firm.    Smith  v.  Torlton,  2  Oarb.  Ch.  833,  6  L.  ed.  66S. 

It  is  immaterial  that  the  purchase  of  speclfio 
lands  is  contemplated.  Penny  backer  y.  Leary,65 
Iowa,  222. 

That  lands  are  partnership  property  may  bi 
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Menrs.  Works  A  Works*  for  respond- 
ents: 

Tbe  basis  upon  which  the  appellant  pro- 
posed to  compel  an  accouuting  was  shown  by 
liis  demand  made  upon  the  defendants  before 
bringing  this  suit,  in  which  he  says:  "I  here- 
by offer  to  transfer  to  you  said  property  and 
its  proceeds  and  to  fully  account  with  you." 
It  shows  also  that  the  title  to  the  property  was 
then  in  the  appellant. 

There  can  be  no  kind  of  question  that  this 
was  a  contract  for  the  purchase  of  an  interest 
in  real  estate.  If  so  it  is  directly  within  the 
letter,  as  well  as  the  spirit,  of  our  statute. 

Chester  v.  Diekeraon,  64  N,  Y.  1. 

A  contract  for  any  interest  in  lands,  legal  or 
•equitable,  no  matter  how  small,  is  within  the 
«tatute. 

1  Warvelle,  Vend.  &  P.  172;  Fvlier  v.  Heed, 
38  Cal.  99;  Whiting  v.  Butler,  29  Mich.  121; 
Orover  v.  Buck.  €i  Mich.  519;  Daniels  v. 
Bailey,  43  Wis.  566;  8  Am.  <&  £ng.  Encyclop. 
Xaw,  694  et  seq. 

Tbe  attempt  is  to  show  an  express  trust  in 
Hnbbell,  for  the  benefit  of  the  parties  to  this 
Action,  which  must  itself  have  been  expressed 
in  the  deed  to  have  been  valid. 

Civ.  Code,  §  852;  iSt;  Hinckley,  58  Cal.  488. 

There  is  nothing  whatever  in  the  deed  which 
«how8  what  the  terms  of  the  contract,  alleged 
in  the  complaint,  were.  It  would  still  have  to 
be  established  wholly  by  parol  testimony, 
which  is  the  very  thing  the  statute  is  intended 
to  guard  against. 

tiwain  t.  BurneCte,  89  Cal  564. 


Harrison*  J,,  delivered  the  opinion  of  the 
court: 

The  plaintiff  broui^ht  this  action  against  the 
defendants  for  an  accounting  upon  a  partner- 
ship agreement  between  them  for  the  purchase 
and  disposition  of  certain  real  estate  in  Ban 
Diego.  At  the  trial  of  the  action  tbe  plaintiff 
offered  himself  as  a  witness,  and,  under  the 
objection  of  the  defendants  that  it  was  in- 
competent and  immaterial,  gave  testimony 
tending  to  show  that  an  oral  agreement  had 
been  made  between  himself  and  the  defendant 
Babcock,  acting  on  behalf  of  the  defendant 
the  Coronado  Beach  Company,  of  which  he 
was  president,  by  which  they  were  to  pay  off 
the  incumbrances  upon  certain  reid  estate,  sell 
and  dispose  of  the  same,  and  share  the  profits 
and  loss  in  dealing  therein;  that  for  that 
purpose  he  gave  to  the  defendants  $15,000 
with  which  to  pay  certain  claims  and  in- 
cumbrances thereon,  and  that  the  same  was  so 
applied;  and  that  at  the  request  of  the  defend- 
ant Babcock  a  convevance  of  the  property 
was  executed  to  one  Hubbell,  who  was  the 
secretary  of  the  defendant  corporation.  After 
this  testimony  had  been  given  the  defendants 
moved  to  strike  out  all  portions  thereof  * 're- 
lating to  an  agreement  for  an  alleged  partner- 
ship between  the  pjlaintiff  and  the  defendants, 
or  either  of  them,  in  the  land  described  in  the 
complaint,  or  any  partnership  between  the 
parties,  upon  the  ground  that  the  same  is  in- 
competent and  immaterial;  that  a  partnership 
of  the  character  alleged  in  the  complaint  must 
be  proved  by  an  instrument  in  writing,  signed 


proved  by  paroL  Fairohild  v.  Fairohlld,  64  N.  T. 
471. 

Although  the  title  is  In  one  of  the  members.  York 
T.  Clemens,  41  Iowa,  OS. 

In  Pennsylvania  it  was  originally  beld  that  real 
estate  cannot  be  sbown  to  be  partnerAhip  property 
by  parol  Hale  v.  Henrfe,  2  Watts,  148, 87  Am.  Dec 
280;  Rfdgway^  App.  15  Pa.  177,  53  Am.  Dec.  586. 

tinder  that  rule  a  parol  agreement  made  before 
«  partnersbip  exists  to  put  land  into  tbe  firm  or  to 
•consider  it  as  firm  property  passed  no  title  eitber 
In  law  or  equity.  MoCormiok's  App.  67  Pa.  54, 98 
Am.  Dec.  19L 

But  if  the  land  is  bought  with  partnership  funds 
for  parcnersnip  purposes,  and  title  is  taken  in  the 
jiame  of  one  of  the  partners.  It  may  be  sbown  to  be 
fiartnership  property.  Erwln^s  App.  80  Pa.  698, 80 
Am.  Dec.  642. 

And  as  between  the  partners  themselves  it  will 
te  firm  property  although  conveyed  to  them  as 
•tenants  in  common.   Abbott^s  App.  60  Pa.  284. 

So  that  the  present  rule  seems  to  be  that  as  be- 
tween the  partners  themselves  parol  evidence  is 
admi8sibIe*to  show  that  real  estate  is  firm  property, 
l)ut  as  to  third  pei'sons,  an  agreement  of  parties  to 
make  real  estate  part  of  tbe  common  stock  must 
t>e  in  writing.  Le  Fevre*s  App.  (10  Pa.  122:  Bbbert*s 
App.  70  Pa.  79;  Harding  v.  Devltt,  10  Phila.  96. 

In  Louisiana,  on  the  other  hand,  a  partnership, 
which  has  for  its  object  the  acquisition  of  real  es- 
tate must  be  in  writing.  Pecot  v.  Armeilan,  21 
La.  Ann.  667. 

Or  where  any  of  the  partnership  stock  is  to  con- 
sist of  real  estate  the  agreement  must  be  in  writ- 
ing. Dunbar  v.  BuUard,  2  La.  Ann.  810;  Benton  v. 
BoberUt,4  La.  Ann.  216. 

Parol j}artner8Mp  for decMng inlands. 

If  an  ordinary  partnership  may  be  formed  by 
fMurol,  and  if  it  may  purchase  and  hold  real  estate 
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as  partnership  property  which  will  be  regarded  in 
all  respects  as  other  partnership  property,  as  indi- 
cated by  the  above  decisions,  is  there  any  reason 
why  a  parol  partnership  formed  for  the  express 
purpose  of  dealing  in  lands  should  be  invalid? 

In  Smith  V.  Bumham,  8  Sumn.  486,  in  which  such 
a  partnersbip  had  been  formed,  the  bill  prayed  for 
an  account  and  that  if  any  lands  remained  unsold 
defendant  might  be  decreed  to  convey  to  plaintiff 
his  Just  and  equitable  share.  The  question  was 
very  fuUy  considered  by  Mr.  Justice  Story.  Al- 
though he  reached  the  conclusion  that  there  was 
no  suiBcient  evidence  of  a  partnership  as  alleged  in 
the  bill,  he  proceeded  to  dedde  that  a  parol  agree- 
ment  for  dealing  in  lands  is  within  the  statute. 
The  Judge  said  it  was  a  case  of  the  declaration  or 
creation  of  a  trust  or  confidence  in  lands  not  arising 
or  resulting  by  implication  or  operation  of  law. 
He  repudiated  the  argument  that  the  several  inter- 
ests attached  only  to  the  proceeds  by  sasrlng  that 
the  agreement,  if  good  at  all,  attached  also  to  the 
lands  at  time  of  tike  purohase  and  it  is  then  an 
agreement  for  an  interest  by  way  of  trust  in  land, 
and  it  is  in  virtue  of  this  trust  estate,  and  this  onlyt 
that  a  right  can  attach  to  a  moiety  of  the  proceeds. 
The  conclusion  was  that  the  whole  title  of  plaintiff 
*"  resolves  itself  into  a  parol  trust  created  by  an 
express  agreement  of  the  parties  in  the  purchase 
and  sale  of  the  lands  on  Joint  account  which  is 
within  the  Statute  of  Frauds.** 

The  principle  of  that  decision  was  followed  in 
Rowland  v.  BooKer,10  Ala.  695,  and  Gray  v.  Palmer, 
0  Oal.  630,  which  latter  case  was  practically  over- 
ruled by  Coward  v.  danton,  79  GaL  27.  Such  agree- 
ment must  also  be  in  writing  in  Louisiana.  Pecot 
y.  Armelian,  21  La.  Ann.  667. 

It  was  subsequently  held  that  the  rule  of  Smith 
V.  Bumham,  supra,  does  not  apply  in  favor  of 
third  persons.  As  to  them  a  partnership  may  be 
proved  by  paroL   i{e  Warren,  2  Ware,  820. 
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by  them,  or  one  of  them."  The  court  granted 
the  motion^  saying  that  "the  contract,  as  al 
leged  in  the  complaint  and  supported  by  the 
e^denoe,  is  one  dearlv  for  an  interest  in 
lands,  and  as  such  is  void  under  the  Statute  of 
Frauds."  Upon  the  submission  of  the  cause 
the  court  in  its  decision  found  that  there  had 
been  no  agreement  for  a  partnership  in  the 
land,  and  rendered  judgment  in  favor  of  the 
defendants.  From  this  Judgment,  and  an 
order  denying  his  motion  for  a  new  trial,  the 
plaintifT  has  appealed. 

We  cannot  upon  this  appeal  consider  the 
objections  to  the  complaint  that  were  made  by 
the  demurrer  thereto,  except  the  one  specifying 
that  the  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action.  The  demurrer 
was  overruled  for  "want  of  presentation,"  and 
the  defendants,  having  gone  to  trial  upon 
their  answer,  obtained  a  judgment  in  their  fa- 
vor upon  the  merits.  Upon  an  appeal  by  the 
plaintiff  from  that  judgment  we  can  consider 
only  such  errors  of  the  court  as  are  shown  to 
have  contributed  to  its  rendition,  and  not  such 
as  might  have  defeated  a  contraiy  judgment. 
If  a  judgment  in  favor  of  the  defendant  is  the 
result  of  errors  in  excluding  evidence  that 
should  have  been  received,  he,  as  respondent 
upon  an  appeal,  cannot  for  the  purpose  of 
sustaining  that  judgment  have  a  consideration 
of  errors  against  him  which  were  entirely  dis- 
connected with  the  trial,  or  the  judgment 
rendered.  Objections  to  a  complaint  which 
should  be  pomted  out  by  special  demurrer, 
such  as  uncertainty  or  ambiguity,  are  insuf- 
ficient, unless  so  specified,  to  defeat  a  verdict 


against  the  defendant,  nor  can  thej,  if  over- 
ruled after  having  been  so  specified,  be  am- 
sidered  for  the  purpose  of  sustaining  a  jodg^ 
ment  in  his  favor  that  was  erroneously  ren- 
dered after  a  trial  upon  the  merits.  It  u  only 
when  there  is  in  the  complaint  an  entire 
absence  of  averment  of  a  fact  essential  to  a 
recovery,  so  that  no  evidence  of  that  fact  could 
be  received  at  the  trial,  that  a  judgment  in 
favor  of  the  plaintiff  cannot  be  sustained;  but» 
if  the  objection  be  merely  that  such  fact  is  de- 
fectively alleged,  evidence  received  under  such 
averment,  If  sufficient,  will  sustain  the  judg- 
ment. While  the  complaint  in  the  present 
case  is  not  entirely  free  from  criticism,  and 
might  have  been  made  more  certain  and 
precise  in  some  of  its  averments,  yet  we  think 
that  it  contains  a  sufficient  statement  of  facts 
to  justify  the  court  in  reoeivinff  evidence 
thereof,  and.  if  sufficient  to  sustain  the  aver- 
ments, to  render  a  judgment  as  asked  by  the 
plaintiff. 

The  character  and  effect  of  an  iLverment 
that  may  be  uncertain  in  one  of  its  clauses  is 
not  limited  to  a  construction  of  that  clause 
merely,  but  the  averment  is  to  be  considered 
as  a  whole,  and  in  connection  with  the  entire 
complaint.  The  averment  that  the  defendants 
agreed  with  the  plaintiff  that  if  he  would  pay 
certain  claims  against  the  property  "they 
would  become  equal  partners  with  him  In  the 
said  property,"  does  not  necessarily  implv  an 
agreement  for  a  conversance  from  him  to  them» 
and  taken  in  connection  with  the  averment 
immediately  following,  viz.,  "and  would  share 
equally  with  him,  in  the  proportion  of  one 


In  Btrd  V.  Morrison,  12  Wis.  188.  in  which  the 
oourt  says  that  an  agreement  of  partnership  for 
dealing  in  real  estate  is  within  .the  statute,  the  ac- 
tion was  not  to  recover  a  share  of  the  profits  but 
a  share  of  the  land  the  title  to  which  was  held  by 
one  of  the  members. 

In  opposition  to  the  above  decisions  is  the  entire 
weight  of  jiuthority  BuffUsh  and  American.  Dale 
V.  Hamilton.  6  Hare,  888,  in  which  the  validity  of 
the  partnership  was  recognised,  is  usually  regarded 
as  the  leading  case  in  favor  of  the  prevailing  doo- 
trine.  In  that  case  the  distinction  taken  in  argu- 
ment and  apparently  acted  upon  by  the  court  was 
this:  If  the  a  Uegation  is  of  an  agreemen  t  to  trans- 
fer an  interest  In  the  land  the  statute  applies;  if 
the  allegation  is  that  the  land  is  to  be  improved 
and  resold  at  the  Joint  risk  for  profit  or  loss,  the 
statute  does  not  apply. 

A  verbal  agreement  to  share  any  profits  arising 
from  the  purchase  and  sale  of  real  estate  may  be 
made  independent  of  any  contract  for  an  interest 
in  the  land  itself.  Such  agreement  may  become 
the  foundation  for  a  money  Judgment,  but  not  for 
a  decree  affecting  the  title.  VonTrotha  v.  Bam- 
berger, 15  Oolo.  L 

An  Interest  m  lands  cannot  be  established  by 
parol,  but  that  rule  does  not  apply  to  an  agree- 
ment for  division  of  profits.  Bvertiart*s  App.  108 
Pa.  849. 

In  Chester  v.  Dickerson,  6i  N.  Y.  9, 18  Am.  Bep. 
6£0,  in  which  the  question  was  as  to  the  liability  of 
the  members  of  the  alleged  firm  for  the  fraud  of 
one  of  the  members,  the  court  ruled  that  the  fact 
that  the  partnership  was  by  parol  and  the  business 
was  dealing  in  lands  presented  no  obstacle  to  hold- 
ing the  members  to  partnership  liability  while 
they  pretended  to  be  acting  as  such. 

In  Williams  v.  GilUes,75  N.Y.  197,  the  validity 
of  the  oontraot  was  assumed  for  the  purpose  of 
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considering  the  liability  of  one  partner  upon  a 
bond  for  purchase  money  signed  by  the  other. 

A  parol  agreement  of  partnership  for  dealing  in 
lands  is  not  within  the  Statute  of  Frauds.  Holmes 
V.  McCray,  61  Ind.  868, 19  Am.  Bep.  786;  Richards  v. 
Grinneli,  68  Iowa,  44, 50  Am.  Bep.  787;  Kilboum  v. 
Latta,  5  Gent.  Bep.  4C5, 6  Mackey,  804, 60  Am.  Bep. 
878. 

An  agreement  to  divide  the  profits  resulting 
from  the  purchase  and  sale  of  a  farm  Is  not  within 
the  Statute  of  Frauds.  Bruce  v.  Hastings,  41  Vt. 
880,96Am.Dec.602. 

A  partnership  for  dealing  in  options  m  coal  lands 
is  not  within  the  statute  so  as  to  prevent  tbo  re- 
covery by  one  party  from  the  other  of  his  share  of 
the  profits.   Howell  v.  Kelly  (Pa.)  May  S8.  IBOfiL 

It  is  Immaterial  that  the  title  to  the  land  was 
taken  in  the  name  of  one  of  the  parties.  NeweU 
V.  Oochran,  41  Minn.  874. 

In  applicadon'of  the  above  doctrines  it  is  held 
that  the  statute  has  no  application  where  the  ac- 
tion is  for  a  division  of  tiie  profits.  BunneU  v. 
Taintor,  4  Gonn.  572. 

Therefore  an  action  wiU  lie  to  recover  profits. 
Davis  V.  Gerber,  18  West  Bep.  894,  68  Mich.  246; 
Snyder  v.  Wolford,  88  Minn.  175, 68  Am.  Bep.  22. 

An  accounting  of  profits  imaj  be  enforced.  Pe- 
trie  V.  Torrent,  88  Mich.  48;  Benjamin  v.  Zell,  103 
Pa.  88. 

So  a  suit  for  aooounting  and  division  of  profits  Is 
sustainable.    MoBlroy  v.  Swope,  47  Fed.  Bep.  380. 

The  fact  that  different  rules  are  required  for 
transferring  lands  than  personalty  can  make  no 
difference  in  the  result  as  to  profit  and  loas.  Dud- 
ley V.  LitUefleld,  21  Me.  428. 

After  the  fulfillment  of  the  oontraot  it  is  too  late 
to  deny  its  execution  or  complain  of  the  manner 
in  which  it  was  entered  into.  Hunter  v.  White- 
head, 42  Mo.  52L 
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balf  to  plaintiff  and  one  half  to  defendants,  all 
sams  received  for  said  property,  and  all  profits 
and  loflses  accruing  on  account  thereof/' 
which  is  evidently  inserted  by  way  of  expla- 
nation, shows  that  the  agreement  was  for  a 
partnership  in  the  profits  that  might  result 
from  dealing;  in  the  land,  and  had  no  necessary 
relation  to  the  ownership  of  the  land.  It  ap- 
pears from  the  complaint  that  at  the  time  of 
this  agreement  the  property  in  question  was 
owned  by  one  Miller  and  his  wife,  and  that 
the  defendant  corporation  held  certain  mort- 
gages thereon,  which  were  subordinate  to 
certain  other  liens,  and  that  the  title  to  the 
property  stood  in  the  name  of  the  plaintiff,  and 
was  held  by  him  "as  trustee  for  the  benefit  of 
said  Miller  and  wife."  It  does  not  appear  that 
the  plaintiff  bad  any  beneflciary  interest  in  the 
land,  and  the  averment  that  $6,000  of  the 
money  advanced  bv  him  under  the  agreement 
was  paid  to  the  Millers,  "for  a  release  from 
the  said  trust  in  their  favor,"  confirms  the 
inference  that  it  was  merely  a  dry,  naked 
trust.  The  subsequent  averment  that,  *in 
pursuance  of  said  agreement"  then  made,  the 
plaintiff  paid  to  the  defendants  $16,000  with 
which  to  remove  certain  charges  and  incum- 
brances, and  that  "all  of  said  property  was 
duly  transferred  by  plaintiff  to  O.  8.  Hubbell, 
Esq. .  secretary  of  said  Coronado  Beach  Corn- 
pan  v,  as  trustee  for  the  parties  hereto,  to 
faciHtate  a  sale,"  and  thwt  with  the  concurrence 
of  tlie  defendants  the  plaintiff  paid  liens  and 
debts  on  account  of  saia  property  amounting 
to  142,000,  removes  all  possibility  of  construc- 
tion that  the  agreement  was  for  a  sale  of  the 


property  to  the  defendants,  or  for  the  creation 
of  an  interest  or  estate  therein,  and  shows  that 
the  parties  dealt  with  the  property  as  assets  of 
their  said  partnership. 

A  partnership  may  be  formed  for  the  pur- 
pose of  dealing  in  lands,  as  well  as  for  dealing 
m  personal  estate,  or  for  engaging  in  profes- 
sional or  commerdal  or  manufacturing  occu- 
pations. Like  any  other  contract  of  partner- 
ship, it  is  an  agreement  to  share  in  the  profit 
and  loss  of  certain  business  transactions.  Such 
a  partnership  may  be  formed  for  the  purpose 
of  buying  and  selling  land  generally,  or  it  may 
be  limited  to  a  spcctilation  upon  a  single  vent- 
ure. Dudiey  v.  Littlefield,  21  Me.  422; 
Oheiter  v.  Diekerton,  64  N.  Y.  1;  William$  v. 
OiUiea,  76  N.  Y.  201. 

Whether  such  a  partnership  can  be  formed, 
except  by  an  agreement  in  writing,  has  been 
the  subject  of  conflicting  decisions.  There  is 
a  dictum  in  Gray  v.  Pamer,  9  Cal.  689,  to  the 
effect  that  it  must  be  in  writing,  for  which 
Story,  Partn.  §  88,  is  cited  as  authority;  and 
in  Stnith  v.  Burnham^  8  Sumn.  458,  it  was  so 
held  by  that  distinguished  Jurist.  The  ^eat 
weight  of  modern  authority,  however,  is  in 
support  of  the  rule  that  such  a  partnership 
may  be  formed  in  the  same  mode  as  any  other, 
and  that  its  existence  may  be  established  by 
the  same  character  of  evidence.  It  was  so 
stated  in  Coward  v.  Ctanton,  79  Cal  23,  where 
it  was  held  that  an  agreement  for  the  purchase 
of  a  tract  of  land,  and  its  subdivision  and  sale 
'in  parcels  and  for  a  division  of  the  profits  re- 
sulting therefrom,  in  which  one  party  was  to 
furnish  the  capital  and  take  a  conveyance  of 


Where  the  contract  is  to  purchase  and  sell  lands 
and  dhare  the  profits,  one  who  has  taken  the  title, 
niHdo  the  sale,  and  realized  a  profit,  cannot  set  up 
the  Statute  of  Frauds  to  avoid  accounting.  Cow- 
ard V.  Clanton,  79  Gal.  27. 

He  Is  estopped  from  claiming  that  the  agreement 
is  void  under  the  Statute  of  Frauds.  Flower  ▼. 
BarnekofT,  U  L.  B.  A.  149, 20  Or.  132. 

CoDveroely  the  statute  Is  no  defense  to  a  suit  to 
compel  contribution  toward  a  loss.  Baboock  v. 
Read.  90  N.  Y.  609;  Wormser  v.  Meyer,  64  How.  Tr. 
189. 

Where  the  contract  has  been  executed  and  the 
eult  is  brought  to  compel  one  of  the  parties  to  con- 
tribute towards  advances  and  share  liabilities,  the 
statute  does  not  apply.  King  v.  Barnes,  IS  Cent. 
Bep.  204, 109  N.  T.  286. 

The  promise  of  one  partner  to  reimburse  the 
other  for  money  advanced  by  him  in  the  common 
QDdertakmg  Is  not  within  the  statute.  Wetherbee 
T.  Potter,  99  Mass.  864. 

A  parol  agreement  to  purchase  lands  and  share 
the  profits  is  so  far  valid  as  to  support  an  action 
against  one  of  the  parties  to  compel  him  to  con- 
tribute his  share  of  the  purchase  money.  Meason 
▼.  Kalne,  88  Pa.  880. 

Mcthnds  of  t/nforcAng  rigtita. 

In  Morrill  v.  Colehour,  82  IlL  618,  the  court  said, 
had  the  one  who  took  the  title  failed  to  make  the 
sales  as  contemplated  by  the  parties  he  could,  no 
doubt,  have  been  compelled  to  do  so  or  another 
would  have  been  appointed  for  the  purpose  by  the 
court. 

Where  real  estate!  is  held  for  the  purpose  of  a 
partnership,  there  is  a  trust  by  operation  of  law 
for  the  partners  as  tenants  In  common  though  it 
has  not  been  declared  In  writing.  Hanlf  v.  How- 
ard, 66  N.  C.  440. 
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Upon  the  dissolution  of  the  partoership  and  a 
full  payment  of  the  partnership  debts  the  partners 
become  tenants  In  common  with  regard  to  auy  and 
all  real  estate  still  belonging  to  the  partnership, 
and  the  court  will  decree  a  division.  Tenney  v. 
Simpson,  87  Kan.  868. 

If  the  one  taking  the  title  disposes  of  the  lands 
at  a  profit  a  resulting  trust  wlU  arise  in  favor  of 
the  other.    Wallace  v.  Carpenter,  86  HL  60U. 

The  rights  of  one  member  may  be  made  effect* 
ual  to  him  by  decreeing  the  execution  and  de- 
livery to  him  of  a  convejrance  of  his  undivided 
share  or  by  directing  a  sale  of  the  property  and  a 
division  of  tbejproceeds.  Bissell  v.  Harrington,  18 
Hun,  86. 

But  a  trust  in  land  cannot  be  predicated  upon 
proof  of  an  agreement  to  create  a  partnership  for 
the  purpose  of  purchasing  and  handling  or  improv- 
ing the  same,  the  partnership  relation  not  having 
existed  prior  to  acquisition  of  title  and  no  partner- 
ship  funds  having  been  Invested  in  the  property. 
Eayser  v.  Maugham,  8  Colo.  232. 

Where  an  agreement  had  been  made  for  pur- 
chasing and  selling  farms  under  which  two  farms 
had  been  purchased  jointly,  and  then  one  ot  the 
members  took  the  title  to  a  third  In  his  own  name, 
and  it  was  always  treated  as  firm  property,  the 
court  held'there  were  elements  of  fraud  in  the  case 
which  would  cause  equity  to  compel  a  conveyance 
of  plalntlfT^s  share  of  the  property.  Traphagen  v. 
Burt,  67  N.  Y.  80. 

In  Larkins  v.  Bhodes,  6  Port  (Ala.)  196,  in  which 
the  bill  alleged  a  copartnership  for  entering  pub- 
lic lands  and  dividing  the  profits  and  prayed  a  di- 
vision of  the  lands  which  bad  been  purchased,  the 
court  refused  to  consider  the  question  of  partner^ 
ship  on  the  ground  that  it  was  within  the  Statute 
of  Frauds,  but  oonsldered  the  case  as  one  of  result- 
ing trust. 
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the  land,  and  the  other  to  furnish  the  skill  and 
labor  in  making  the  sales,  could  not  be  avoided 
after  Uie  transaction  had  been  completed, 
merely  because  it  was  not  in  writing.  More 
than  a  hundred  years  ago  it  was  held  by  lAyrd 
Thurlow  in  Elliot  v.  Brawn,  reported  in  3 
Swanst.  489,  Jefferey%  v.  SmaU^  1  Vern.  217. 
that  the  right  of  survivorship  in  a  joint  demise 
of  a  farm  was  destroyed  by  reason  of  the 
tenants  having  farmed  the  land  upon  joint  ac- 
count, and  thus  by  their  acts  made  it  partner- 
ship assets.  The  question  was  very  fully  con- 
sidered by  Vice  Chancellor  Wigram  in  IkUe  v. 
Hamilton,  6  Hare,  869,  wherein  previous 
decisions  involving  similar  principles  were  re> 
viewed,  and  it  was  held  that  under  the  prin- 
ciples of  those  decisions  the  existence  of  such 
a  partnership  could  be  shown  by  general 
evidence,  without  the  necessi^  of  a  written 
agreement.  In  that  case  a  parol  agreement  had 
been  entered  into  under  which  a  tract  of  land 
was  to  be  purchased  in  the  name  of  one  Me- 
Adam,  and  laid  out  in  lots,  and  resold,  he 
furnishing  the  capital,  and  the  plaintiif  the 
skill  and  labor,  necessary  therefor,  and  the 
profits  resulting  from  the  venture  were  to 
be  divided  between  them.  The  purchase 
was  accordingly  effected  in  the  name  of 
McAdam,  but  the  defendants,  who  had  suo- 
cceded  to  McAdam,  with  notice  of  the 
agreement,    afterwards   refused   to   carry  it 


out  Thereupon  the  plaintiff  filed  his  bilt 
for  an  accounting  and  a  sale  of  the  land 
under  the  direction  of  the  court,  with  a- 
division  of  the  proceeds,  in  accordance  wiilk^ 
the  terms  of  the  agreement.  The  defend- 
ants resisted  the  suit  upon  the  ground 
that  the  agreement  was  within  the  Staiutc  of 
Frauds,  and  could  be  established  only  by  an 
instrument  in  writing,  but  the  vire-chanoellor 
overruled  their  objections  and  upheld  the  bill. 
In  his  opinion  (page  888)  he  uses  the  following- 
illustration  in  support  of  his  conclusion,  which 
is  peculiarly  appropriate  to  the  present  case: 
*'In  order  to  try  tnis  question  in  the  moet 
simple  manner,  I  will  suppose  the  case  to  be* 
the  converse  of  what  it  is.  I  will  suppose  that 
the  land  purchased,  instead  of  rising,  h»d 
fallen  in  value;  that  a  loss  had  been  sustained, 
and  that  Hamilton  and  McAdam  were  the 

giaintiffs,  seeking  to  compel  Dale  to  contribute 
is  proportion  of  the  loss.  If  in  Uiis  case  the 
authorities  would  have  enabled  Hamilton  and 
McAdam,  by  proving  the  partnership  witb 
Dale,  and  that  the  land  was  part  of  the  part- 
nership stock  and  effects,  to  have  compelled 
contribution  from  Dale,  the  same  authorities- 
will  upon  like  proof  support  the  present  suit 
upon  the  principle— that  of  mutuality  in  rem- 
eoies— which  enables  a  vendor  to  recover  the 
purchase  money  in  this  court  though  the  rem- 
edy at  law  may  be  equally  adequate,  and  more* 
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PcartnenMiilfin  seeufing  produets  from  land, 

A  parol  agreement  of  partneiship  for  working 
landf  to  not  within  the  statute.  Personette  v. 
Pryme,  84  N.  J.  Bq.  86. 

An  agreement  that  one  shall  procure  the  trans- 
fer of  land  to  another  who  shall  pay  for  It  and  that 
both  shall  open  and  work  a  quarry  thereon  and 
shore  the  proats.  Is  not  within  the  Statute  of 
Frauds.  Treat  v.  Hiles,  68  Wto.  844,  O  Am.  Rep. 
858. 

An  agreement  to  form  a  partnership  for  the  pur- 
pose of  acquiring  a  lease  In  a  certain  mining  prop- 
erty and  extracting  the  ows  therefrom  to  not 
Within  the  Statute  of  Frauds,  but  it  may  be  proved 
by  parol  in  a  suit  between  the  partners  for  a  set- 
tlement of  the  partnership  affairs.  Reed  v.  Mea- 
gher, 9  L.  R.  A  455, 14  Colo.  336. 

A  partnership  in  carrying  on  a  colliery  is  not 
within  the  statute,  and  an  Interest  in  the  lease  will 
pass  by  operation  of  law  as  incident  to  the  trade. 
Forster  v.  Hale,  5  Ves.  Jr.  806. 

In  Godfrey  v.  White,  43  Mich.  171,  an  agreement 
to  procure  lands  and  work  gypsum  mines  on  them, 
which  was  executed  by  the  procurement  of  the 
lands  and  having  a  portion  of  the  title  conveyed 
to  each  of  the  parties  and  the  lands  worked  for 
some  time,  was  treated  as  a  partnership  venture 
and  settled  as  such. 

But  the  line  of  distinction  is  strongly!  brought 
out  by  a  decision  that  an  agreement  between  a  les- 
see of  a  mine  and  another  person  to  become  part- 
ners in  the  lease,  pay  the  rent,  and  collect  royal- 
ties, to  within  the  statute.  Gaddick  v.  Skidmore,  2 
DeO.  &  J.  62. 

Under  the  Louisiana  rule  as  Indicated  above  a 
partnership  in  crops  cannot  be  proved  by  paroL 
Gantt  V.  Gantt,  6  La.  Ann.  677. 

Other  eontracU  reUUtng  to  lands, 

A  contract  by  the  owners  of  land  to  give  another 
a  certain  portion  of  the  proceeds  fur  selling  it,  to 
not  within  the  statute.  Heyn  v.  PhlUips.  87  G^ 
681:  Carr  v.  Leavitt,  64  Mich.  64a 

A  parol  contract  that  one  shall  buy  lands  for  an- 
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'  other,  who  shall  sell  them  and  pay  the  former » 
portion  of  the  proceeds,  to  not  within  the  atatuta. 
Harben  v.  Congdon,  1  Goldw.  8S1. 

A  parol  promise  to  pay  another  a  portion  of  tha 
profits  made  by  the  promisor.  In  the  purchase  and 
sale  of  real  estate,  to  not  within  the  Statute  of 
Frauds.   Trowbridge  v.  Wetherbee,  11  Allen.  861. 

When  the  land  has  been  sold  an  action  will  lie  to 
recover  the  promised  share.    Ibid. 

An  agreement  by  which  one  was  to  look  up  and 
locate  lands,  and  another  was  to  pay  for  and  take 
title  to  them,  and  then  sell  them  and  pay  the  for- 
mer a  portion  of  the  proceeds,  is  not  within  th» 
statute.    Watters  v.  McGulgan,  72  Wis.  165. 

An  agreement  whereby  one  person  to  to  improve 
and  sell  lands  of  another  and  after  pajring  an 
agreed  sum  to  the  owner  of  the  lands  to  share  in 
the  proceeds  of  the  sale,  to  not  a  contract  for  the 
sale  of  land  within  the  Statute  of  Frauds.  Lesley 
V.  Rosson,  88  Miss.  868,  77  Am.  Dec  679. 

An  agreement  to  Jointly  locate,  develop,  and 
mine  quartz  lodes  to  not  within  the  statute.  Hlr- 
hour  V.  Beedlng,  8  Mont.  15. 

An  agreement  to  explore  the  public  domain  and 
discover  and  locate  lodes  for  the  joint  benefit  of 
the  contractors  to  not  wituln  the  Statute  of 
Frauds.    Murley  v.  Rnnis,  2  Colo.  806. 

Transfer  of  rMrtnenihip  inUreat, 

An  interest  in  an  agreement  to  share  profits  of 
dealings  in  lands  may  be  released  by  paroL  Morw 
rlU  V.  Golehour,  82  111.  618. 

A  member  may  be  admitted  by  parol  into  a  firm 
owning  real  estate.    Marsh  v.  Davto,  33  Kan.  dSSi, 

But  where  one  member  of  alpartnershlp  dealing 
in  lands  sold  a  part  of  hto  share  to  a  third  personlt 
to  held  to  be  wlthiu  the  Statute  of  Frauds.  Black 
V.  Black,  15  6a.  450. 

AvaOaMUy  of  statute  as  a  defense. 

The  statute  must  be  pleaded  as  a  defense  to  th# 
accounting  in  order  to  be  availabia  Patterson  y» 
Ware,  10  Ala.  447.  ^.P.F. 
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appropriate,"  and  cites  several  authorities  to 
the  effect  that  in  such  a  case  the  defendant 
would  have  been  liable  for  contribution.  The 
rule  laid  down  in  Dale  v.  ffamilton  has  since 
been  generally  followed,  and,  although  there 
are  some  decisions  to  the  contrary,  may  now 
be  said  to  be  the  prevailing  rule  upon  that  sub- 
ject. Irrespective  of  any  decision,  however, 
an  agreement  of  this  character  cannot  be  said 
to  contravene  tbe  provisions  of  the  Statute  of 
Frauds.  It  does  not  contemplate  any  transfer 
of  land  from  one  party  to  tbe  other,  or  the 
creation  of  any  interest  or  estate  in  lands.  In 
one  sense  tbe  parties  to  such  an  agreement 
may  be  said  to  have  an  interest  in  &e  lands 
that  are  to  be  purchased  under  the  agreement, 
—that  sense  in  which  the  beneficiary  under  a 
trust  for  the  sale  of  real  estate,  and  payment  to 
him  of  tbe  proceeds  of  the  sale,  has  an  interest 
in  tbe  land,  but  it  is  only  a  pecuniary  interest 
resulting  from  the  sale,  and  a  right  to  have  the 
land  sold,  rather  than  an  interest  in  tbe  land 
itself.  The  Statute  of  Frauds  does  not  pre- 
vent parol  proof  for  the  purpose  of  showing  an 
hiteiost  in  lands,  but  declares  that  an  agree- 
ment by  which  an  estate  or  interest  in  lands  is 
to  be  created  must  be  in  writing.  No  interest 
or  estate  in  the  land  is  created  by  such  an 
agreement,  but  by  tbe  subsequent  acts  of  the 
parties  under  the  agreement  rights  are  acquired 
in  reference  to  the  land  that  may  be  pur- 
chased in  pursuance  of  the  agreement,  which 
a  court  of  equity  will  protect  against  any 
attempt  to  make  the  Statute  of  Frauds  an 
instrument  of  fraud.  A  bill  for  the  convey- 
ance of  the  lands  could  not  be  maintained 
under  such  an  agreement,  but,  by  reason  of 
the  acts  of  the  parties  thereunder,  an  equity 
would  be  raised  in  their  behalf  which  would 
be  superior  to  the  legal  title  held  by  him  to 
whom  the  land  was  conveyed,  and  would  con- 
trol that  title  in  subordination  to  this  superior 
equity.  It  is  a  familiar  rule  in  equity  that 
lands  acquired  by  a  partnership  for  partner- 
ship uses  are  partnership  assets,  and  are  treated 
in  equity  as  personalty,  whether  the  partner- 
ship Mas  formed  by  oral  or  written  agreement. 
Tbe  same  principle  should  apply  when  the 
object  of  the  partnership  is  to  deal  in  lands, 
and  the  assets  of  tbe  partnership  with  which 
the  lands  are  to  be  purchased  are  made  up  of 
the  skill  and  money  which  are  respectively 
contributed  by  the  partners  as  its  capital. 
Upon  proof  of  the  existence  of  such  a  partner- 
ship, the  rights  and  obligations  of  the  respect^ 
ive  partners  should  be  determined  upon  the 
same  principles  and  with  tbe  same  results  as  in 
other  partnerships. 

The  settlement  of  partnership  accounts,  and 
the  conversion  into  money  of  the  assets  of  tbe 
partnership,  whether  real  or  personal,  and  their 
division  among  the  partners,  has  always  been 
one  of  ttie  functions  of  a  court  of  equity,  and 
that  court  never  slops  to  inquire  into  the  source 
of  the  title  of  such  assets,  or  in  whose  name 
they  are  held.  Tbe  question  has  frequently 
arisen  in  actions  for  the  division  of  the  pro- 
ceeds after  a  sale  under  such  an  agreement, 
and  it  has  been  invariably  held  tbat  the  Stat- 
ute of  Frauds  is  no  defense  thereto.  Bruce  v. 
JIaHingi,  41  Vt.  880,  98  Am.  Dec.  692;  Ben- 
jamin V.  ZeR,  100  Pa.  88;  Trau>bndge  v.  Wether- 
bee,  11  Allen,  361 ;  Balnsoek  v.  Sead,  99  N.  Y.  609; 
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Coward  v.  Clanton,  79  Cal,  28;  Reed,  Stat  Fr. 
§  727.  See  also  Byers  v.  Locke,  98  Cal.  498. 
Under  such  an  agreement  it  is  invariably  held 
that  an  action  for  the  division  of  the  profits 
can  be  maintained  after  they  have  been  received, 
whereas,  if  the  agreement  was  invalid  at  the 
outset,  it  could  not  form  the  basis  of  such  an 
action.  If.  however,  the  agreement  was  valid 
at  its  inception,  it  is  not  rendered  invalid  by 
the  subseauent  act  of  one  of  the  parties,  and, 
although  it  cannot  be  changed  into  a  different 
agreement,  such  as  an  agreement  for  the  con- 
veyance of  the  land,  yet  either  party  has  the 
right  to  its  enforcement  for  the  purpose  of 
carrying  out  its  original  purpose,  the  divisioa 
of  the  profits  resulting  from  the  speculation. 
The  same  principles  are  applicable  in  an  action 
to  subject  land  which  has  become  a  portion  of 
the  assets  of  such  a  partnership  to  a  sale  under 
the  directions  of  a  court  of  equity,  with  a  dis- 
tribution of  the  proceeds  thereof  according  to 
the  rights  of  tbe  individual  partners.  This 
was  the  case  presented  and  maintained  in  Dale 
T.  Hamilton.  The  same  procedure  was  upheld 
in  Bicharde  v.  QrinneU,  63  Iowa,  44,  50  Am. 
Rep.  727;  Bunnel  v.  Taintor.  4  Conn.  568; 
Hunter  v.  Whitehead,  42  Mo.  524;  Bimll  ▼. 
Harrington,  18  Hun,  81;  Holmes  v.  MeOrap, 
51  Ind.  858, 19  Am.  Rep.  785;  Coward  y.  Clan- 
ton,  79  Cal.  28.  After  tbe  agreement  for  the 
purchase  and  sale  has  been  executed  by  making 
the  conveyance  in  accordance  with  such  agree- 
ment, it  cannot  be  objected  that  such  convey- 
ance could  not  have  been  compelled  on  account 
of  the  Statute  of  Frauds.  Pico  v.  Cuyae,  47 
Cal.  174  The  Statute  of  Frauds  has  no  appli- 
cation to  an  executed  agreement 

That  the  agreement  between  the  parties  which 
is  averred  in  the  complaint,  and  the  evidence 
given  in  support  thereof,  did  not  contemplate 
any  transfer  of  the  land  or  of  any  interest 
therein  to  the  defendants,  or  either  of  them, 
but  bad  for  its  object  only  a  division  of  tbe 
profits  and  loss  that  would  remain  after  ita 
sale,  is  shown  by  a  consideration  of  the  aver- 
ments of  the  complaint  hereinbefore  presented, 
and  also  by  the  direction  of  Babcock  to  the 
plaintiff,  while  negotiating  the  agreement,  to 
"sell  it  off  as  soon  as  you  can,  pay  up  the 
debts,  and  divide  the  profits."  It  was  not 
necessary  for  the  plaintiff,  in  support  of  these 
averments,  to  produce  written  evidence  of  the 
agieement,  but  the  agreement  could  have  been 
established  by  his  oral  testimony;  and  the 
court  erred  in  striking  out  tbe  testimony  tbat 
he  gave  in  support  of  the  agreement.  The 
first  question  to  be  determined  by  the  court 
was  whether  there  was  a  partnership,  and  that 
fact  could  be  shown  by  general  evidence.  In 
Forster  v.  Hale,  6  Ves.  Jr.  809,  where  the  right 
to  an  interest  in  the  leasehold  of  a  colliery, 
claimed  by  virtue  of  a  partnership  with  one  of 
the  lessees,  was  involved,  and  it  was  objected 
tbat,  by  permitting  parol  evidence  to  establish 
such  interest,  an  interest  in  real  estate  or  a 
declaration  of  trust  would  be  gained  without 
any  writing,  in  violation  of  tbe  Statute  of 
Frauds,  Lord  Loughborough  said:  "That  is 
not  the  question;  it  is  whether  there  was  a 
partnership.  The  subject  being  an  agreement 
for  land,  the  question  is  whether  there  was  a 
resulting  trust  for  that  partnership  by  opera- 
tion of  law.    The  question  of  partnership  m  ust 
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be  tried  as  a  fact,  and  as  if  there  was  an  inue 
upon  it.  If  by  facts  and  circumstances  it  is 
established  as  a  fact  that  these  persons  were 
partners,  in  the  colliery,  in  which  land  was 
necessary  to  carry  on  the  trade,  the  lease  goes 
as  an  incident  The  partnership  being  estab- 
lished by  evidence  upon  which  a  partnership 
may  be  found,  the  premises  necessary  for  the 
purposes  of  that  partnership  are  by  operation 
of  law  held  for  the  purposes  of  that  partner- 
ship." 

UDder  the  same  principles,  if  In  the  present 
case  the  court  should  find  upon  sufficient  evi- 
dence that  a  partnership  existed  between  the 
parties,  the  fact  that  the^  would  have  an  inter- 
est in  the  land  which  forms  a  portion  of  the 
assets  of  the  partnership  would  result'by  opera- 
tion of  law  as  an  incident  to  such  partnership. 


I  but  this  result  would  not  constitute  a  reason 
for  excluding  parol  testimony  to  establish  the 
existence  of  the  partnership. 

For  the  error  of  the  court  in  strikinj^  out  the 
evidence  of  the  plaintiff,  the  order  andiudgment 
are  reversed,  and  the  court  is  directed  to  grant 
a  new  trial 

We  concur:  Paterson,  J.;  SlutrpBteiii* 
J,;  De  HaTeii»/./  G»roiitte»  J*./  McFar- 
laadt  J, 

Beatty*  Oh,  J,: 

I  dissent.  The  complaint.  In  my  opinion, 
shows  no  cause  of  action,  and  the  evidence 
offered  and  stricken  out  by  the  court  was  of  a 
parol  contract,  invalid  under  the  Statute  of 
Frauds. 
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PEOPLE  OF  the  State  of  MICHIGAN,  ex  I 
rel.  Henry  C.  EU^ZE  et  al„  Appie,, 

V, 

FT.  WAYNE  &  ELMWOOD  R.  00. 

( Miota. ) 

1.  A  street  railway  la  a  street  does  not 
create  an  additlonai  servitude. 

8.  The  g»raat  of  the  rl^fht  to  lay  a  street 
railway  la  a  street  where  the  drive- 
way is  so  narrow  that  but  S  feet  7i  Inches 
will  be  left  on  each  side  of  a  street-car  for  the 
paasaffe  of  teams  is  not  beyond  the  power  of  a 
city  counoU. 

S«  Quo  warranto  will  not  lie  to  ezelnde 
a  street  railway  company  from  the  right 
of  laying  its  traokB  in  a  dty  street,  which  has 
been  gniDted  to  it  by  the  mnnioipality  acting 
withia  the  scope  of  its  authority. 

Clforstf,  Ch.  J*,  and  McQrath,  J.,  ditaenU 
(July  88, 1882.) 

APPEAL  by  relator  from  a  decree  of  the 
Circuit  Court  for  Wayne  County  in  favor 
of  defendant  in  a  proceeding  in  the  nature  of 
quo  warranto  iDstituted  to  exclude  defendant 
from  ezercisinff  the  right  of  laying  tracks  upon 
a  public  street  in  the  dty  of  Detroit.    Affirmed, 

The  facts  sufficiently  appear  in  the  opinions. 

Mesere.  Henry  V.  Cheever  and  Jasper 
C.  Gates*  with  Meeere,  A,  A.  Ellis,  AUy- 
Oen.,  and  Samnel  W.  BiirronKhs»  for  ap- 
pellants. 

Meeeri,  Bdwin  F.  CoHely.and  Orla  B. 
Taylor,  for  defendant: 

The  clear  and  well-defined  policy  of  this 
state,  in  the  matter  of  roads,  streets,  and  the 
like,  has  been  to  confide  Jurisdiction  of  all 
subjects  falling  under  that  head  to  the  manage- 
ment and  supervision  of  local  authorities. 
■  ■  -  < 

XOTV.— For  a  oolleotion  of  authorities  upon  the 
<lue8tloa  how  far  a  street  railway  Is  regrarded  as  an 
additlona)  burden  on  the  rights  of  the  abutting 
owner,  see  nnteto  Iron  Mountain  iL  Oo.  y.  Bingham 
<Tenn.)  4  L.  R.  A.  024. 
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Mich.  Oonst  art  4,  g  28;  art.  10,  §g  9,  11; 
art.  14,  §9;  art  18,  §4. 

In  furtherance  of  this  policy  the  various 
charters  of  the  city  of  Detroit  have  confetred 
upon  that  municipality  full  control  over  its 
streets,  avenues,  squares,  and  other  public 
places. 

Detroit  Charter,  ed.  1886,  pp.  6S^71,'§g  191, 
182. 

If  the  local  authorities  are  satisfied  in  any 
of  these  matters,  it  is  of  little  or  no  concern  to 
the  state  whether  represented  by  the  attorney* 
general  or  the  prosecating  attorney. 

The  state  is  not  concerned  in  every  municipal 
irregularity,  and  it  would  be  a  very  curious 
condition  of  affairs  if,  upon  every  divergence 
from  the  strict  letter  of  the  law  not  amounting 
to  usurpation  or  abuse,  the  solemn  intervention 
of  the  state  can  be  demanded  or  invoked. 

Atty-Oen.  v.  Detroit,  26  Mich.  263;  Atty- 
Oen.  V.  Moiiter,  26  Mich.  444;  AttyOen.  v. 
Kfkxrt  Boom.  Co.  84  Mich.  462;  AUy-Qen.  v. 
Detroit,  55  Mich.  181;  Grand  Rapide  v.  Grand 
Bapide  Hydraulic  Oo.  10  West  Rep.  681,  66 
Mich.  606. 

The  exercise  of  the  power  of  using  streets 
for  street  railway  purposes  is  rather  an  ease- 
ment than  a  franchise. 

Maybury  v.  Mutual  Oae  Light  Oo,  of  Detroit^ 
88  Mich.  164. 

Monigowamry,  /.,  delivered  the  opinion  of 
the  court: 

This  is  an  action  in  the  nature  of  a  quo 
warranto  filed  to  exclude  the  defendant  cor- 
poration from  laying  its  tracks  upon  and  occu- 
pving  for  the  purposes  of  a  street  railway 
Onam plain  street,  in  the  city  of  Detroit,  from 
Randolph  street  to  Elmwdod  avenue.  It  is 
claimed  that  the  defendant  has  no  ri&ht  to  the 
franchise  or  privilege  in  question,  because  (1) 
the  street  is  too  narrow  to  admit  of  defendant's 
cars  and  other  vehicles  at  the  same  time,  and 
that  the  contemplated  use  by  the  defendant 
will  interfere  with  the  right  of  the  general 
public  in  the  street;  (2)  that  the  amended  ordi- 
nances of  the  city  of  Detroit  under  which  the 
defendant  claims  are  invalid,  for  the  reason 


See  also  18  L.  R.  A.  768. 
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that  the  oiij^nal  ordinance  was  not  re-enacted 
and  published,  but  it  was  attempted  to  amend 
it  by  reference  to  its  title  merely;  and  for  the 
further  reason  that  the  council  by  this  ordi- 
nance attempts  to  grant  to  the  defendant  the 
exclusive  use  of  the  street  for  street  railway 
purposes. 

1.  The  case  shows  that  the  width  of  Cham- 
plain  street  Is  50  feet,  and  the  paved  portion  25 
feet.  The  ordinance  gives  the  defendant  the 
riffht  to  construct  a  single  track  railway  in  the 
middle  of  the  street.  The  gauge  of  the  track 
Is  4  feet  &|  inches,  and  the  width  of  a  close 
car  7  feet  and  9  inches,  leaving  a  space  of 
Dearly  9  feet  for  Uie  passage  of  vehicles.  This 
is  sufficient  width  to  admit  of  the  passage  of 
ordinary  vehicles,  and  the  ordinance  is  not,  in 
my  opinion,  so  unreasonable  as  to  require  the 
interference  of  the  court,  if  it  be  held  that  an 
ordinary  street  railway  is  not  in  and  of  itself 
an  additional  servitude.  I  think  such  a  use  of 
the  street  does  not  create  an  additional  servi- 
tude. Opinion  of  Juhtiee  Qrant,  Detroit  City 
R.  Co.  v.  MilU,  85  Mich.  648,  and  cases  cited; 
Grand  Rapids  dk  J,  R,  Co.  v.  Heisel,  88  Mich. 
62,  81  Am.  Rep.  806;  Grand  Rapids  St.  R,  Co, 
v.  West  Side  St.  R  Co.  48  Mich.  483. 

2.  The  right  being  such  a  one  as  the  common 
council  bad  a  right  to  grant,  and  the  common 
council  having  assumed  to  grant  the  ri^ht,  the 
case  presented  is  not  such  a  oneas  calls  for  the 
exercise  of  the  jurisdiction  of  this  court  in  a 
public  proceeding  instituted  by  quo  warranto. 
The  question  presented  Is  similar  to  that  in- 
▼olyed  in  Mayburyy.  Mutual  Gas-Light  Co.  88 
Mich.  154.  In  that  case  it  was  sought  by  quo 
warranto  to  deprive  the  respondent  of  its  fran- 
chises, on  the  ground  that  the  company  had 
violated  the  terms  of  the  agreement  upon  which 
the  assent  of  the  city  to  the  use  of  its  privilege3 
was  granted.  Chief  Justice  Campbell,  in  de- 
livering the  opinion  of  the  court,  said:  "In 
the  present  case  the  state  has  shown  by  the 
incorporating  Act  that  public  policy  is  not 
opposed  to  and  is  in  favor  of  allowing  gas 
companies  to  exist,  as  they  only  can  exist  l^y 
having  power  to  lay  their  pipes.  The  consent 
of  the  municipal  corporation  is  required  be- 
cause the  terms  on  which  streets  may  be  safely 
allowed  to  be  occupied  for  the  purposes  of 
laying  gas  pipes  can  best  be  determined  by 
leaving  the  regulation  to  be  harmonized  with 
all  other  exigendea  by  the  authorities  control- 
ling their  use.  .  .  .  The  exercise  of  the  power 
of  using  streets  for  laying  gas  pipes  is  rather 
an  easement  than  a  franchise.  ...  It  is  a 
matter  peculiarly  local  in  its  character,  and 
which  should  always  be  to  a  reasonable  extent 
under  municipal  supervision  to  prevent  clash- 
ing among  the  many  convenient  uses  to  which 
ways  must  necessarily  be  subjected,  for  water, 
drainage,  and  other  urban  needs.  But  the 
permission  to  lay  these  pipes  does  not  differ  in 
any  respect  from  that  required  for  laying 
railways  over  land,  or  ditches  through  it.  It 
is  not  a  state  franchise,  but  a  mere  grant  of 
authority,  which,  whether  coming  from  pri- 
yate  owners  or  public  agents,  rests  in  contract 
or  license,  and  in  nothing  else.  A  violation  of 
the  contract,  or  an  unauthorized  intrusion, 
must  be  redressed,  as  all  ordinary  wrongs  are 
redressed,  by  the  usual  legal  remedies.  It  in 
no  way  concerns  the  state  whether  the  power 


is  granted  or  withheld,  nor  whether  the  cor- 
porati')n  has  or  has  not  fulfilled  its  agreements. 
.  .  .  This  court  has  heretofore  refused  to  rec- 
ognize the  encroachment  of  a  corporation  on 
a  highway  as  sublect  to  be  reached  by  quo 
warranto,  and  we  discover  no  better  reason  for 
interfering  in  the  present  case."  Relator's 
counsel  rely  upon  PeopU  y.  Plymouth  Plank 
Road  Co.  81  Mich.  178,  and  Detroit  v.  Park 
Comrs.  44  Mich.  603.  The  case  of  Peopfe  v. 
Plymouth  Plank  Road  Co.  was  a  case  involving 
a  forfeiture  of  a  franchise,  and  not  a  case  for 
private  redress.  Detroit  v.  Park  Comrs.  was  a 
proceeding  against  public  officers  to  inquire 
into  the  exercise  of  a  franchise  in  the  matter 
of  controlling  and  supervising  a  public  park, 
and  la  not  analogous.  What  was  said  upon 
this  subject  in  Detroit  City  R.  Co.  y.  Mills,  85 
Mich.  647.  648,  was  unnecessary  to  the  deter- 
mination of  the  case,  and  should  be  limited  at 
least  in  its  application  to  a  case  where  the  right 
attempted  to  be  exercised  is  one  which  the  local 
authorities  have  not  power  to  confer,  which  is 
not  the  case  here. 

8.  It  is  unnecessary  to  determine  whether 
there  was  any  irregularity  in  the  enactment  of 
the  ordinance  conferring  the  right  to  use 
Champlain  street.  If  so,  it  was  an  irregularity, 
and  is  a  matter  in  which  the  state  is  in  no  way 
concerned. 

4.  It  is  unnecessary  to  determine  whether 
the  council  has  the  power  to  grant  an  exclusive 
use  of  the  street  for  street  railway  purposes  to 
one  corporation.  It  does  not  appear  that  any 
attempt  has  been  made  by  others  to  acquire  a 
similar  privilege.  Certainly  the  grant  is  good 
to  the  extent  of  the  power  which  the  council 
has  under  the  statute,  and.  If  it  has  exceede<i 
its  power  in  this  regard,  the  question  can 
properly  be  raised  when  other  interests  require 
it. 

LoBflT  and  Ch^amt,  JJ.^  concurred  with 
Montg^omery^  J. 

McOrath*  J.,  dissenting: 

I  think  that  this  case  comes  clearly  within 
the  exceptions  mentioned  in  Detroit  CUy  R.  Co. 
V.  Mills,  85  Mich.  648.  Justice  Grant  in  that 
case  discussed  the  questions  involved  upon  the 
expressed  "assumption  that  sufficient  room 
was  left  to  permit  the  free  passage  of  teams  and 
vehicles  when  the  cars  were  upon  the  track." 
There  the  street  had  recently  been  brought 
within  the  city  limits,  it  had  not  been  graded 
or  paved,  and  the  width  of  the  roadbed  bad  not 
been  established,  and  it  is  said  that  "the 
distance  from  the  rail  to  the  poie  is  about 
nineteen  feet  This  space  ts  ample  for  the 
passage  of  teams  and  vehicles,  if  the  street 
were  properly  graded."  It  was  held  that  a 
street  railway  could  not  be  lawfully  con- 
structed and  operated  in  a  street  too  UMrrow  to 
admit  the  passage  of  its  cars  and  other  vehicles 
at  the  same  time,  nor  so  as  to  interfere  with 
the  rights  of  the  general  public  in  the  street, 
nor  in  a  street,  though  of  sufficient  width,  if  its 
condition  be  such  that  the  operation  of  the 
railway  will  result  in  the  practical  exclufiion  of 
others  from  the  use  of  the  street, — citing  Grand 
Rapids  St.  R.  Case,  48  Mich.  488. 

Champlain  street  is  a  residence  street,  and 
has  been  graded  and  paved.    It  is  50  feet  wide, 
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with  ft  roadbed  25  feet  wide,  leaving  a  space 
of  12i  feet  each  side  of  the  roadbed  for  side- 
walks and  shade  trees.  A  car  upoo  the  track 
leaves  a  space  of  8  feet  7i  inches  between  the 
car  and  the  curb.  A  lumber  wagon  is  6  feet  9 
inches  wide,  a  heavy  truck  is  7  feet  8  inches, 
and  the  space  within  which  an  ordinary  load 
of  hay  can  pass  is  10  feet  7  inches.  Shade 
trees  line  each  side  of  the  roadway  in  the  spaces 
between  the  curbs  and  the  sidewalks.  Under 
such  circumstances,  a  phjsiciau's  bu egy,  a 
milk  wagon,  a  grocer's  cart,  or  a  famllv  car- 
riage standing  at  the  curb  is  an  obstruction  to 
the  street.  Imagine  a  Are  engine,  a  street-car, 
and  a  family  carriage,  or  a  funeral  procession, 
upon  that  street  at  the  same  time.  Champlain 
street  leads  to  Elm  wood  and  Mount  Elliott 
cemeteries,  to  the  Boulevard  and  to  Belle  Isle 
park.  Upon  certain  portions  of  it  a  double 
track  is  authorized  to  be  laid  by  the  ordinance 
in  question.  Who,  with  any  experience  in 
such  matters,  will  attempt  to  say  that  the 
general  driving  public  will  not  be  practically 
excluded  from  that  street?  In  such  case,  under 
the  rule  laid  down  in  the  MiUs  (Jam,  the 
proposed  use  of  the  street  is  one  of  which  the 
general  public  has  the  right* to  complain.  In 
the  Grand  Hapidi  Street  Kailioay  Case,  Juetiee 
Campbell  says:  *'That  body  [the  council] 
certainly  cannot  properly  so  multiply  tracks  as 
to  interfere  with  the  rights  of  the  general 


public  in  the  street."  The  number  of  tracks 
is  not  the  test  of  the  council's  power:  it  is  the 
fact  of  exclusion.  Nor  is  the  exercise  of  the 
discretion  given  to  the  council  final  or  con- 
clusive, for,  if  so,  it  is  equally  conclusive  when 
exercised  respecting  a  oiultipHcity  of  tracks. 
The  common  coundl  cannot  create  a  nuisance, 
nor  can  a  use  of  a  street  which  practically 
excludes  others  from  it,  and  injuriously  affects 
the  rights  of  the  public,  be  regarded  as  author- 
ized by  law.  The  grant  of  the  privileges  or 
consent  to  such  use  must  be  treated  as  an  abuse 
of  discretion,  and  is  no  defense.  Maybury  v. 
Mutual  Gas-Light  Go.  88  Mich.  154,  has  no 
application.  The  complaint  there  was  that  the 
company  had  violated  the  terms  of  an  agree- 
ment with  the  city, —one  of  the  conditions 
upon  which  the  city  had  granted  certain  priv- 
ileges. The  court  held  that  public  policy  was 
in  favor  of  allowing  gas  companies  to  exist,  and 
was  not  concerned  in  the  enforcement  of  a 
purely  local  condition.  This  is,  however,  a 
proceeding  not  to  punish  but  to  enjoin  a  use 
of  a  highway  which  will  exclude  the  public, 
and  the  state  is  concerned  in  the  preservation 
and  integrity  of  its  public  highways.  It  fol- 
lows that  the  exercise  of  the  privilege  attempted 
to  be  granted  should  be  enjoined. 


J. 
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^1.  The  *'Aiifltralian  Ballot**  Zaws  of 

Bogland,  Mifsourl,  and  other  states  eompared 
and  disoussed. 

^Head  notes  hy  Baiioult,  J, 

Vorm^—ComtUutionalUv  of  ^'Auftralian  BaXMV 

statutes. 

That  question  discussed  and  such  laws  held  oon- 
stitutiooaL  State  v.  McMiUan  (Mo.)  Oot.  Term, 
1891;  State  v.  Black  (N.  J.)  46  Alb.  L.  J.  UO;  De 
Walt  V.  Bartler,  16  L.  R.  A  771, 146  Pa.  fiBO. 

Defects  in  nominatioti  papers. 

A  candidate  whose  full  name  was  ''Bobert  Vic- 
ars Mather**  appeared  on  the  roll  of  burgesses  as 
**Robert  Y.  Mather,**  and  signed  his  nomination- 
paper  In  the  latter  style.  It  was  held  that  such 
paper  did  not  comply  with  the  law  requiring  a 
statement  of  '^e  surname  and  other  names  of  the 
person  nominated.**  Mather  v.  Brown  (1876)  L.  R. 
1  C.  P.  Div.  606. 

A  similar  ruling  was  made  where  the  nomination 
bore  the  signature  of  "Charles  Arthur  Burman,** 
but  his  name  appeared  as  *H:9iarles  Burman**  on 
the  voters*  rolL  Moorhouse  v.  Linney  (1885)  L.  R. 
16  Q.  B.  Div.  278. 

But  some  of  the  same  judges  have  also  held  that 
"Wm.**  was  a  suificient  equivalent  for  ''William,** 
on  such  papers.  Henry  v.  Armitage  (1888)  L.  R.  12 
Q.  B.  Div.  267. 

16  L.  R.  A. 


8.  Under  the  BflMOnrl  Ballet  Act  eff 
1889,  (Rev.  Stat  1880,  SM766-4794),  aa  error  of 
the  county  clerkc  in  printing  names  of  addi- 
tlonal  candidates  on  the  offldal  ballots,  will  not 
nullify  the  election  at  which  thoee  ballots  art 
used,  where  no  objection  to  them  is  made(aai»o- 
vlded  by  that  Act)  before  the  election. 

8.  Where  the  votes  in  a  certain  deetUm 
district  were  receiTed  at  twopoUinip 

•  places  instead  of  at  one,  that  irregularity  will 
not  vitate  the  returns,  where  no  prejudice  or  dl^ 
advantage  to  the  defeated  candidate  resulted. 

And  In  New  South  Wales  It  has  been  ruled,  from 
an  early  day,  that  such  a  paper  is  not  Invalidated 
by  reason  of  the  use  of  ordinaty  abbreviations  in 
the  signatures  of  voters  thereon.  Ex  parte  Fai- 
lick  (1880)  10  N.  S.  Wales,  L.  R.  60,  citing  several 
earlier  decisions. 

Xrreoulanties  in  taking  the  halM, 

The  general  rule  in  IBngland  is  thus  stated  by 
Coleridge,  Ch.  J,:  '*Tbe  nonol  servance  of  the 
rules  or  forms  which  is  to  render  the  election  in- 
valid must  be  so  great  as  to  amount  to  a  conduct* 
ing  of  the  election  In  a  manner  contrary  to  the 
principle  of  an  election  by  ballot,  and  must  be  so 
great  as  to  satisfy  the  tribunal  that  it  did  affect  or 
might  have  affected  the  majority  of  the  votera,  or, 
in  other  words,  the  result  of  the  election.**  Wood- 
ward V.  Sarsons  (1876)  L.  R.  10  a  P.  751. 

Failure  of  the  election  oflloer  to  place  hia  initials 
on  the  back  of  the  ballots,  as  required  by  the  law, 
does  not  invalidate  such  votes.  Jenkins  v.  Breck- 
en  (1883)  7  S.  C.  Cand.  (Duval)  247. 

Even  where  the  law  declared  that  '*the  ballot 
paper  shall  be  marked  onbotTi  sides  with  an  official 
mark,"  ballots  not  so  marked  on  one  side  were 


fSee  also  16  L.  R.  A.  709;  21  L.  R.  A.  772;  25  L.  R.  A.  325;  28  L.  R.  A.  502,  683. 
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4*  Mandaioiy  and  dJiHMtor^  provls- 
ions  of  election  laws  dtoouased. 

6^  Where  the  I«efl^iil»tiire  declares  a 
certain  frregfnlarity*  in  election  pro- 
cedure as  fktal  to  the  validity  of  the  returns, 
the  courts  will  effectuate  that  command;  other- 
wise thejr  will  iirnote  such  innocent  Irregularities 
of  election  officers  as  are  free  of  fraud,  and  have 
not  interfered  with  a  ftdr  expression  of  the  vot- 
ers* will. 

6«  An  allegation  in  a  statutory  election 
contest  that  a  list  of  names  of  party 
candidates  was  '' illefirally  certified,*" 

without  alleirinff  how  it  was  certified,  or  in  what 
respect  It  was  defective,  is  merely  the  statement 
of  a  legal  conclusion,  and  not  of  a  f  acL 

7*  Buch  a  construction  of  an  election 
law  as  would  permit  the  disfranchise- 
ment of  large  bodies  of  TOters  because 
of  an  error  of  a  single  official  should  not  be 
adopted  where  the  language  in  question  is  fiUrly 
susceptible  of  any  other. 

8*  Where  a  statute  is  -  ^pted  from  an- 
other state  its  construcuwo  there  is  not  like- 
wise adopted,  if  Inconsistent  with  the  Oonstitu- 
tion  of  the  state  in  which  it  is  transplanted. 

9.  Under  the  Missouri  Ballot  Iiaw  of 
1889*  electors  may  vote  for  candidates 

>  whose  names  do  not  appear  upon  the  official 
printed  ballots,  by  adding  their  names  upon  the 
ballots  in  the  proper  plaoesi 


10*   It  is  proper  to~  consider  the  effect 

and  consequences  of  a  proposed  interpretation  of 
a  law  to  ascertain  what  u  probably  its  true  in- 
tent. 

(June  SO,  1882L) 

APPEAL  by  contestaot  from  a  Judgment  of 
the  Circuit  Court  for  Pettis  CJounty  in  fa- 
vor of  contestce  in  a  proceeding  iDstituted  to 
determine  the  validity  of  contestee's  alleged 
election  to  the  office  of  sherifT  of  the  county. 
Aprmed. 

Statement  by  Barclay*  /..* 

The  official  ballot  mentioned  in  the  opinion 
(omitting  immaterial  parts)  is  aa  f oIIotvs,  viz. : 

STATE,    COUNTY     AND     TOWNSHIP 
TICKET,  PETTIS  COUNTY,  MISSOURI. 

DxMOCBATio.    Refublicah.    Union  Labob. 


•  «    • 

•  •    • 

•  *    • 


•  «    • 

•  •    • 

•  •    • 


«    • 


For  Sheriff, '       Far  Sheriff,       For  Sheriff, 

J.  A.  BOWSBS.      EliLB  B.  SlflXH.  G.D.SAPPINQtt>N. 


•  •     • 

•  •     • 


•  •     • 

•  •     • 


•     •     • 


counted,  after  elaborate  consideration.  Ackers  r. 
Howard.a886)  L.  B.  16  Q.  B.  Div.  730. 

Where  the  reoeivinff  officers  placed  their  initials 
In  the  lower  r(<;7kt-hand  comer  of  the  ballots  in- 
stead of  the  lower  le/t-hand  comer,  as  the  Indiana 
ballot  law  prescribed,  the  irrefirularity  was  consid- 
ered harmless.    Parrln  v.  Wimberir,  Ind.  Sup.  1802. 

An  ejection  was  held  at  two  pc'lling  places  in  a 
township,  one  of  which  was  not  lawfully  estab- 
Hflhed,  and  the  court  (per  Brewer,  J,)  sustained 
the  result,  sayiuff:  *'  It  was  the  apparent  creation 
of  a  Totlnff  precinct;  and  having  been  accepted  by 
the  people,  the  only  ones  interested  in  the  matter, 
and  acted  upon  by  them  as  though  it  were  in  all 
respects  legal  and  binding,  the  defects  in  thu  order 
cannot  now  be  made  the  means  of  disfranchising  a 
body  of  legal  voters,  innocent  of  wrong,  seeking 
to  exercise  Uieir  rights  of  franchise  and  only  mis- 
led by  the  officers  of  the  law."  V7ildman  v.  Ander- 
son aSVO)  IT  Kan.  847. 

But  dosing  the  poll  a  quarter  of  an  hour  before 
the  time  fixed  by  law  was  held  in  New  South  Wales 
to  vitiate  the  return.  Ex  parte  Bussell  (1881)  2  N. 
8.  Wales,  L.  B.  8^ 

What  digtlnowUhing  marke  or  devices  upon  bal- 
lots will  vitiate  them,  is  discussed  In  Kutledge  ▼. 
Crawford,  18  L.  R.  A.  781,  01  O&L  586;  People  v. 
Onondaga  County  Board  of  Canvassers,  U  L.  B.  Au 
024, 129  N.  Y.  80B,  and  the  note»  to  those  oases. 

HarmUae  IsreoutarUiM. 

Where  two  TOting  places  were  appointed  in  a 
precinct  entitled  by  law  to  but  one,  the  irregular- 
ity was  held  immateiiaL  Bell  ▼•  Eaulkner  (Tex.) 
liaroh  28, 1802. 

Where  the  ballots  were  received,  by  the  proper 
<»ffloerB,  at  a  poll,  near  the  house  appointed  as  the 
voting  place  but  whose  owner  refused  to  permit 
Ita  use,  the  election  was  upheld*  Preston  ▼.  Cul- 
bertson  (1881)  66  OaL  106. 

And  so  where  some' ballots  were  deposited  by 
mistake  in  tbe  wrong  ballot-box,  in  use  for  another 
election  conducted  at  the  same  time  on  the  same 
premises.  People  t.  Bates  0868)  11  Mich.  868,  88 
Am.  Dec.  74fiL 

16  L.  R.  A. 


AcQiUeecenee  in  irreguiarUies. 

In  Beg.  ▼.  Bradbnm  (1876)  6  Ont.  Pr.  Bep.  800,  it 
was  said  by  Harrison,  Ch,  J.,  in  an  election  con- 
test, that.  **  even  If  the  grounds  alleged  were  sus. 
tained  by  the  evidence,  I  should  have  some  hesita- 
tion in  setting  the  election  aside  at  the  instance  of 
the  relator  who,  instead  of  remonstrating  against 
tbe  supposed  irregularities,  took  his  chance  of 
things  as  they  were,  and,  having  been  himself  de- 
feated, is  now  endeavoring  to  defeat  the  choice  of 
the  electors." 

Where  the  candidates  and  electors  hare  fully 
participated  in  an  election,  the  omission  to  prop- 
erly proclaim  the  same,  or  to  give  complete  notice 
thereof,  has  been  held,  in  some  circumstances,  not 
to  invalidate  the  result;  as  in  Nebraska,  where  the 
governor  ^Failed  to  issue  proclamation  for  the  eleo- 
tion  of  a  district  judge  (SUte  v.  Thayer  (1801)  81 
Neb.  S9;  in  Bhode  Island,  where  leas  than  the  stat- 
utory notioe  for  a  city  election  was  given  (State  v. 
Carroll  (B.  L)  July  88, 1802);  in  California  where  a 
derk  of  tbe  county  board  omitted  to  affix  bis  offi- 
cial seal,  required  bj*  law,  to  an  election  proclama- 
tion (San  Luis  Obispo  County  ▼.  White  (1801)  01  Cat 
482);  and  in  Michigeui  (by  a  divided  oourt),  where 
the  secretary  of  state  and  sheriff  refused  todssue 
statutory  notices  of  an  election  for  circuit  Judge. 
Adslt  v.Osmun  (1801)  U  L.  B.  A.  684,  84Micfan20. 

In  these  recent  cases  a  number  of  earUer  ones 
are  cited  to  the  same  effect. 

In  an  election  of  a  local  board  of  health,  the 
voting  papers  exhibited  a  blank  in  place  of  a  state- 
ment required  of  the  number  of  votes  to  which 
the  voter  was  lawfully  entitled  as  owner  or  rate- 
payer. A  defeated  candidate  contested  the  elec- 
tion but  had  voted  one  of  such  papers,  and  the 
court  held  that  by  his  acquiescence  in  the  irregu- 
larity he  was  disqualified  to  complain.  Beg.  v. 
Lofthouse  (1866)  L.  B.  1  Q.  B.  488. 

The  same  view  of  contestant's  acquiescence, 
taken  In  the  principal  case,  was  adopted  under 
a  similar  law,  in  Allen  v.  Glynn  (Colo.  1802)  15  L  K. 
A.74ab  


760 


Mtbsouri  Supreme  Coubt. 


JUNI^ 


(Tbe  blanks  fn  the  ballot,  iDdicated  above 
by  asterisks,  were  filled  in  the  original  with 
the  names  of  the  several  party  nominees  for 
tbe  various  state,  county  and  township  offices.) 

The  other  material  facts  appear  in  the 
opinion. 

Jfessn.  Jackson  A  Montgomery  and 
Charles  E.  Teater,  for  appellant: 

The  violation  of  a  statutory  provision  for 
tbe  conduct  of  elections,  which  is  mandatory 
in  its  nature,  will  avoid  tbe  election  to  tbe  ex- 
tent of  the  violation,  without  regard  to  tbe 
motive  of  the  persons  guilty  of  the  violation, 
and  without  any  inquiry  into  the  effect  or  the 
result  of  the  election. 

6  Am.  &  Eng.  Encyclop.  Law,  825;  Oiimm 
r.  Hubbard,  97  Mo.   811;  Keller  v.   Tovlme 
(Miss.)  May  26,  1890;  Ledbetterv,  Uall,  62  Mo 
422;  Wat  V.  lUm,  68  Mo.  850;  State  v.  Cook, 
41  Mo.  598;  McCrary,  Elections,  8d  ed.  g  190. 

Rev.  Stat.  1889,  §  4678,  provides^  that  only 
one  polling-place  shall  be  had  and  one  set  of 
Judges  and  clerks  appointed  for  each  precinct, 
and  tbe  holding  of  two  polling-places  in  a  pre- 
cy)ct  with  two  sets  of  judges  and  clerks  ren- 
ders the  vote  of  the  precinct  invalid  and  ille- 
gal. 

McCraiT,  Elections.  2d  ed.  108,  8d  ed.  §  249; 
Bloan  V.  Hawles,  48d  Congress. 

The  judges  and  clerks  of  the  two  polling- 
places  in  the  Sedalia  city  precinct  were  not  Ss 
facto  officers  for  the  reason  that  a  de  facto  offi- 
cer necessarily  presupposes  the  existence  of  a 
leg^l  office  which  might  be  filled  by  a  dejure 
omcer.  and  creation  of  tbe  two  polling- places 
In  violation  of  the  mandatory  provisions  of 
Rev.  Stat.  1889,  §  4678.  could  not  constitute 
legal  officers  for  tne  maintenance  of  such  ille- 
gal polling  places. 

Jester  v.  Spurgeon,  27  Mo.  App.  477;  Ex 
parte  Snyder,  64  Mo.  58. 

The  ballots  cast  in  the  Sedalia  dty  precinct 
did  not  conform  to  the  provisions  of  Rev.  Stat. 
1889,  art.  8.  chap.  60,  on  elections,  because 
they  contained  the  names  of  the  candidates  of 
the  alleged  Union  Labor  party,  which  party 
had  not  cast  8  per  cent  of  the  vote  at  tbe  last 
general  election,  nor  had  the  nomination  of 
tbe  candidates  of  such  party  been  certified  to 
the  county  clerk  in  the  manner  prescribed  by 
cuch  article,  and  such  ballots  cannot  be  counted 
under  tbe  mandatory  clause  of  section  4671  of 
such  chapter,  which  recites  that,  *'any  ballot 
not  conformint^  to  the  provisions  of  this  chap- 
ter shall  be  considered  fraudulent,  and  the 
same  shall  not  be  counted." 

Oumm  v.  Hubbard,  97  Mo.  811;  LedbettcTY. 
Hall,  62  Mo.  422;  West  v.  Hose,  58  Mo.  850; 
Price  V.  Lush,  10  Mont.  61;  Reg.  v.  Parkinson, 
L.  R.  8  Q.  B.  U;  Matlicr  v.  Brawn,  1  C.  P. 
Div  596;  Hr  ices  v.  lumer,  1  C.  P.  Div.  670; 
Monks  V.  Jackson,  1  C.  P.  Div.  683;  Burgoyne 
V.  Collins,  L  R.  8  Q.  B.  Div.  452;  Wigmore, 
Australian  Ballot  System,  2d  ed.  186,  187. 

Tbe  ceriitioaiion  of  the  nomination  of  the 
candidates  of  tbe  allefred  Union  Labor  party 
was  in  violation  of  Rev.  Stat.  18b9,  art.  8, 
chap.  60,  and  such  ballots  cannot  be  counted 
under  the  mandatory  clause  of  section  4773  of 
such  article,  which  recites  tbat,  "every  ballot 
printed  under  the  provisions  of  this  article 
shall  contain  the  name  of   every  candidate 
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whose  nomioatfon  for  any  office  specified  in 
the  ballot  has  been  cenifled  or  filed  according 
to  tbe  provisions  of  this  article,  and  no  other 
names." 

Nor  under  section  4772  of  such  article,  which 
recites  that,  **ballots  other  than  those  printed 
by  the  respective  clerks  of  the  county  courts 
according  to  the  provisions  of  this  article  shall 
not  be  cast  or  counted  in  any  election.*' 

Rev.  Stat  1889.  art.  8,  chap.  60.  is  not  in 
conflict  with  those  provisions  of  the  Constitu- 
tion which  prescribe  tbe  qualifications  of  elect- 
ors and  declare  that  all  elections  shall  be  free 
and  open,  and  that  no  power  shall  interfere  to 
prevent  the  free  exercise  of  the  right  of  suf- 
frage. 

Blair  v.  Ridgely,  41  Mo.  167,  97  Am.  Dec. 
248;  Detroit  v.  Hush,  10  L.  R.  A.  171, 82  Mich. 
582. 

Messrs.  W.  S.  Shirk,  Bothwell  A 
Jaynes  and  S»n§pree  A  T.»— hi,  for  re- 
spondent Smith: 

The  provisions  of  a  law  may  be  most  positive 
in  their  declarations  &s  to  the  duties  of  officers 
charged  with  executing  the  law. — may  com- 
mand or  prohibit  in  tbe  plainest  terms  as  to  tbe 
conduct  of  certain  officers,  even  making  its 
violation  by  the  officers  a  criminal  offense, — 
and  yet  the  same  provisions  of  the  law  be  con- 
strued to  be  only  directory  in  so  far  as  they 
affect  the  electors;  and  the  disregard  of  the 
terms  of  such  a  statute  by  an  officer  will  not 
render  the  election  void,  or  justify  the  tbrow- 
ing  out  of  the  ballots,  where  it  is  not  alleged 
tbat  there  was  any  fraud  practiced,  or  tbat  tbe 
result  was  affected  or  made  doubtful  by  such 
official  disregard  of  the  law. 

McCrarv,  Election!*.  8d  ed.  §|  190-198;  6 
Am.  &  Eng.  Encyclop.  Law,  Elections,  pa 
825,884. 

While  the  violation  of  some  mandatory  pro- 
visions of  tbe  Constitution  and  statutes  will  b% 
good  reason  for  holding  an  election  to  be  void, 
or  for  excluding  certain  ballots  from  tbe  count, 
yet  in  the  case  of  directory  provisions,  the  elec- 
tion will  not  be  set  aside  or  the  votes  thrown 
out,  unless  it  is  alleged  and  proved  that  tbe 
disregard  of  the  law  has  been  such  as  to  show 
fraud,  or  that  the  result  has  been  changed  or 
made  doubtful  thereby.  The  best  authorities 
now  do  not  bold  these  statutonr  provisions 
mandatory,  unless  they  are  plainly  of  such  a 
character  that  their  strict  enforcement  is  neces- 
sary to  a  correct  determination  of  the  result  of 
the  election,  or  unless  in  the  statute  itself  it  is 
expressly  declared  that  its  violation  will  render 
the  election  void. 

6  Am.  &  Eng.  Encyclop.  Law,  Eleetions, 
••  X."  pp.  325,  384;  McCrary,  Elections,  3d  ^. 
§8  180,  137,  141,  187,  188.  190-193;  Cooler, 
Const.  Lim.  778-780,  *618.  619,  and  authori- 
ties cited;  Datis  v.  State,  75  Tex.  420;  FoioUr 
V.  State,  68  Tex.  80:  Todd  v.  Stetrart,  14  Colo. 
286;  RusseU  v.  McDoicell,  83  Cal.  70;  Whitley 
V.  McKune,  12  Cal.  ^61;  Df  Berry  v.  Kic/ oLson, 
102  N.  C.  465,  11  Am.  St.  Rep.  767,  and  note; 
People  V.  Cook,  8  N.  Y.  67,  59  Am.  Deo.  451, 
and  7iote,  471,  472;  State  v.  Burbridge,  24  Fla. 
112;  Varney  v.  Justice,  86  Ky.  696;  Stemperr, 
IHaqins,  88  Minn.  222. 

Tbe  laws  as  to  the  qualifications  of  tbe  vot- 
ers, and  as  to  tbe  time  of  holding  the  elections^ 
are  held  to  be  mandatory. 
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McCrary,  Elections,  »d  ed.  §§  126,  198;  6 
Am.  &  Eng.  En  cyclop.  Law,  Elections,  "EK." 

The  statutory  provisions  as  to  the  place  of 
holding  the  elections  are  not  so  strictly  con- 
strued, so  lonfiT  as  no  uncertainty  existed  and 
no  injury  resulted. 

McCrary,  Elections.  8d  ed .  §§  123-125;  6  Am. 
&  Eng.  Encyclop.  Law,  Elections,  "IX,"  PP- 
333,  824,  notes;  Dale  v.  irtwn,  78  III.  170; 
i>acM  V.  State,  75  Tex.  420;  SUmper  v.  Big- 
gins, 88  Mion.  222. 

Nothing  can  be  found  in  the  statute  which 
warrants  the  assertion  that  the  election  in  the 
Sedalia  city  precinct  was  void,  or  that  all  the 
ballots  must  be  thrown  out,  for  the  reason  that 
two  sets  of  election  judges  were  appointed  and 
served,  to  facilitate  uie  receiviag  and  oountinff 
of  the  ballots  cast  in  the  precinct.  It  would 
be  imiyoper  to  hold  that  provisioti  of  the  stat- 
ute to  be  mandatory,  and  the  election  void. 
Certainly  some  of  the  judges  acted  legally,  and 
how  can  it  be  decided  as  to  which  lot  oi  bal- 
lots shall  be  thrown  out,  and  which  body  of 
electors  shall  be  deprived  of  their  constitution- 
al rights. 

McCrary, Elections,  Sd  ed.  §§  214.  216. 6  Am. 
A  Eng.  Encyclop.  Law,  Elections,  **IX,"  "X," 
828,  824,  827,  and  notes;  Coolcy,  Const.  Lim. 
778-780,  *618,  619,  and  authorities  cited; 
Stemper  v.  Biggins,  38  Minn.  222;  Davis  v. 
State,  75  Tex.  45JO;  People  v.  Chok,  8  N.  Y.  67, 
69  Am.  Dec.  451,  and  note,  471,  472. 

Under  the  Act  of  1889  (Rev.  Stat.  1889,  art. 
8,  chap.  60)  the  clerk  of  the  county  court  is 
given  certain  powers  of  a  judicial  nature,  in 
connection  with  certain  ministerial  duties  im- 
posed on  him.  When  he  has  acted  and  decid- 
ed officially  under  the  law^  his  actions  and 
decisions  can  only  be  attacked  by  direct  pro- 
ceedings, in  the  nature  of  mandamus,  injunc- 
tion, or  appeal  under  Rev.  Stat.  1S89,  §  4778. 
Having  made  no  timely  complaints  or  efforts 
to  correct  the  alleged  mistakes  of  the  clerk,  it 
is  now  too  late  for  a  disappointed  candidate  to 
ask  the  courts  to  throw  out  the  official  ballots 
lawfully  cast— depriving  8, 160  electors  of  their 
constitutional  right  to  vote  for  their  sberifiF, 
merely  because  a  majority  of  those  electors  did 
not  vote  for  the  contestant. 

McCrary,  Elections,  8d  ed.  §§  258,  259. 

(a)  As  to  judicial  decisions: 

WeUshear  v.  KeUey,  69  Mo.  843;  Tata  v. 
Johnson,  2  West.  Rep.  132,  87  Mo.  213;  Yeo- 
man V.  Younger,  88  Mo.  424. 

(b)  As  to  ministerial  acts: 

Ewins  V.  Robberson,  10  West.  Rep.  893,  92 
Mo.  192;  BalhweU  v.  Page,  24  Mo.  590;  Phil- 
lips V.  Etans,  64  Mo.  17. 

It  is  not  within  the  legislative  power  to  de- 
prive the  elector  of  his  franchase,  or  to  enable 
any  officer  to  do  so,  under  pretext  of  regulat- 
ing elections. 

Mo.  Const,  art.  2,  §  9,  art.  8,  art.  9,  §  10;  6 
Am.  &  Eng.  Encyclop.  Law,  Elections,  *'II," 
"III,"  "IV,"  287-289,  and  notes;  McCrary, 
Elections,  8d  ed.  §g  91,  98;  Coolev,  Const. 
Lim.  776,  778.  *616-618,and  authorities  cited; 
noU  to  Blair  v.  Ridgay  (Mo.)  97  Am.  Dec.  248, 
and  cases  cited. 

If  it  were  necessary  to  give  to  the  Act  of 
1889  the  construction  contended  for  by  appel- 
lant, it  would  be  the  duty  of  the  courts  to  de- 
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clare  that  Act  to  be  unconstitutional  and  void^ 
as  an  invasion  of  the  rights  of  the  electors. 

It  Is  the  duty  of  the  courts  to  give  to  this 
statute  a  construction  most  favorable  to  its  life 
and  purpose,  and  not  to  give  to  it  a  forced  con- 
struction which  would  render  the  statute  un- 
reasonable and  unconstitutional. 

Mo.  Const,  art.  2,  §  9;  McCrary,  Elections, 
8d  ed.  §§  190-192;  Cooley.  Const.  Lim.  773, 
*617.  618;  Sutherland,  Stat.  Const.  §§  822, 323, 
88],882,  447,  452,454. 

Barclay**  Z.,  delivered  the  opinion  of  the 
court: 

This  appeal  was  first  heard  in  division  I, 
and  a  conclusion  announced,  November  9, 
1891.  as  reported  in  17  S.  W.  Rep.  761. 

After  a  motion  for  rehearing  was  denied, 
plaintifT  moved  to  transfer  the  cause  \m  the 
court  in  banc.  The  motion  was  ultimately 
susttiined,  upon  the  entry  of  a  dissent  by  one 
of  the  judges  to  the  decision  of  the  first  divi- 
sion. 

The  case  was  then  fully  re-argued  before 
the  whole  court. 

It  is  a  statutory  contest  to  determine  the  re- 
spective rights  of  the  parties  to  the  office  of 
sheriff  of  rettis  county. 

The  election  in  question  took  place  Novem- 
ber 4,  1890.  Mr.  Bowers  is  the  conteslanL 
For  convenience,  he  will  be  called  the  plain- 
tiff, and  his  opponent,  Mr.  Smith,  who  is  the 
oontestee,  the  defendant.  Plaintiff's  notice  of 
contest  assigned  several  distinct  grounds,  in  as 
many  paragraphs,  in  the  nature  of  counts  'or 
causes  of  action.  After  it  was  served,  defend- 
ant gave  plaintiff  a  counter  notice,  which  (be* 
sides  denying  the  plaintiff's  charges)  alleged  a 
number  of  objections  to  the  original  count  of 
the  ballots,  and  claimed  that  corrections,  to  de- 
fendant's advantage,  should  be  made  therein 
in  a  number  of  particulars. 

The  circuit  court  of  Pettis  countv  sustained 
motions  to  strike  out  some  parts  of  plaint iS's 
notice.    Exceptions  were  saved  to  that  ruling. 

The  case  then  came  to  trial.  As  will  ap- 
pear, the  real  issues  were  finally  resolved  into 
questions  of  law,  and  upon  them  the  trial 
court  found  for  the  defendant. 

Plaintiff  then  appealed,  after  the  usual 
motions. 

After  the  formal  contest  began,  plaintiff  ap- 
plied for,  and  obtained  a  recount,  by  the 
county  clerk,  of  the  original  ballots  cast  at  all 
the  precincts  in  the  county.  The  recount  was 
conoucted  as  provided  by  the  statute  on  that 
subject  (Rev.  Stat.  1889,  §§  4721-4726).  It  re- 
sulted in  an  exhibit  that  defendant  had  a 
plurality  over  the  plaintiff  of  38  votes  in  the 
county,  and  that  no  less  than  8,000  voters  had 
cast  their  ballots  in  the  city  of  Sedalia  at  that 
election. 

Both  parties  rely  on  the  recent  statute  con- 
cerning elections  (§^  4756-4794,  Rev.  Stat. 
1889),  commonly  known  as  the  "Australian 
Ballot"  Law  as  first  enacted  in  this  state.  It 
is  thus  conceded  to  apply  to  Sedalia  as  a  city 
of  over  5,000  population.  The  points  of  differ- 
ence to  be  determined  relate  to  features  of 
the  election  in  that  cily,  held  under  that  law. 

We  need  not  pause  to  state  the  particulars  of 
the  rulings  in  the  trial  court,  raising  the  ma- 
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terial  questloDB  fnyolved,  but  shall  proceed  at 
ODce  to  the  merita  of  the  dispute. 

Plaintiif's  contention  is  that  the  entire  re- 
turns from  Sedalia  should  he  thrown  out  of 
the  final  count,  for  several  reasons. 

1.  He  claims  that  the  official  ballots,  printed 
by  the  county  derk  for  use  at  the  voting 
places  in  that  city,  contained  (among  others) 
the  names  of  the  nominees  of  the  Union  Labor 
party,  and  that  that  political  party  had  not 
polled  8  per  cent  of  the  entire  vote  at  the  last 
previous  general  election,  as  required  by  sec- 
tion 4700,  Rev.  Stat.  1889. 

Conceding  (without  investigatini;)  the  fact 
on  which  that  claim  rests,  does  it  foUow  that 
the  vote  of  the  precinct  should  be  discarded  ? 

In  interpreting  the  statute  in  question,  it 
must  be  remembered  that  its  adoption  here 
brin^  it  into  subordination  to  the  funda- 
meninl  law  of  Missouri,  and  that  prior  decis- 
ions elsewhere,  construing  enactr^ents  on  the 
same  general  topic,  cannot  properly  be  fol- 
lowed if  inconsistent  with  that  fundamental 
law. 

Bv  our  Constitution  general  elections  are 
held  at  certain  fixed  dates,  and  the  right  of 
suffrajre  is  expressly  secured  to  every  citizen 
possessing  the  requisite  qualifications.  The 
new  ballot  law  canoo^  properly  be  construed 
to  abridge  the  right  of  voters  to  name  their 
public  servants  at  such  elections,  or  to  limit 
the  range  of  choice  (for  constitutional  offices) 
to  persons  nominated  in  the  modes  prescribed 
by  it.  Xominations  under  it  entitle  the  nom- 
inees to  places  upon  the  official  ballots, 
printed  at  public  expense;  but  the  Missouri 
voter  is  still  at  liberty  to  write  on  his  ballot 
other  names  than  those  which  may  be  printed 
there. 

The  statute  recognizes  this  right  by  requir- 
ing sufficient  blank  space  for  such  writing, 
next  to  the  printed  names  of  candidates  for 
each  office.     Rev.  Stat.  1889,  §  4778. 

In  this  respect  our  law  differs  materially 
from  the  ED&:lish  Act  of  1872,  under  which  no 
actual  poUof  voters  is  held,  unless  more  can- 
didates are  formally  nominated  than  there  are 
vacuDcies  to  be  filled. 

These  observations  seem  necessary  to  guard 
against  the  supposed  effect  of  adjudications 
in  other  states  or  countries,  construing  fea- 
tures of  such  laws  differing  from  those  in  force 
in  this  state. 

The  living  question  which  this  case  presents 
is.  What  construction  shall  be  given  to  the  Mis- 
souri statute  on  this  subject,  and  to  what  ex- 
tent the  constitutional  rights  of  voters  depend 
upon  the  correctness  of  action  of  the  county 
clerk  in  preparing  and  printing  the  official 
ballots? 

The  act  of  the  clerk  which  is  called  in  ques- 
tion consisted  of  admitting  names  to  the  biulot. 
sot  of  excluding  any. 

There  is  a  substantial  difference,  in  prin- 
ciple and  in  effect,  between  admitting  ana  ex- 
cluding such  names. 

The  practical  consequence  of  erroneously 
Adding  a  name  to  the  ticket  is  merely  to  en- 
large the  voter's  ranee  of  choice  among  can- 
didates on  the  official  list.  In  Missouri  any 
voter  may  add  such  a  name  for  himself  in  the 
blank  provided  on  the  ballot  for  that  purpose. 

How,then,are  errors  of  this  sort  to  be  treated? 

16  L  R.  A. 


Plaintiff  insists  that  they  vitiate  the  whole 
return;  that  every  such  error  of  Judgment  is  m 
sufficient  ground  to  disfranchise  the  voters  of 
the  locality  where  such  ballots  are  used. 

The  law  in  question  presents  a  number  of 
points  at  which  errors  may  be  expected  of  the 
most  faithful  and  conscientious  officers.  It 
will  often  require  nice  Judgment  to  determine 
(among  other  things)  whether  party  candidates 
have  been  regularly  nominated;  how  declina- 
tions should  be  treated;  whether  certificates  of 
independent  nominations  have  the  necessary 
signatures;  whether  the  signers  are  ''resident 
electors";  whether  nomination  certificates  are 
formally  sufficient  under  the  law;  or  whether 
acknowledgments  thereof  ha»  j  been  "executed 
with  the  formalities  prescribed  for  the  execu- 
tion of  an  instrument  affecting  real  estate." 
Rev.  Stat.  1889,  g§  4756^763.  ^ 

It  is  declared  to  be  the  duty  of  the  county 
clerk  to  provide  the  ballots,  and  that  all  others 
than  those  printed  by  him  according  to  the 
provisions  of  this  law  "shall  not  be  cast  or 
counted  in  any  election."  The  plain  meaning 
and  purpose  of  this  expression  can  be  seen 
from  the  context  in  the  section  in  whidi  it 
occurs  and  that  which  next  follows  (^ 
4772-78  of  1889).  The  design  is  to  preclude 
the  voter  and  his  party  friends  from  supplying 
his  own  ballot  (as  was  the  former  practice), 
and  to  compel  him  to  use  only  that  furnished 
by  the  state  through  the  county  clerk.  The 
latter  is  directed  to  print  no  other  names  on 
the  voting  papers  than  those  of  the  candidates 
nominated  according  to  the  provisions  of  that 
law.  The  title  of  the  original  Act  (Sess.  Acts 
1889,  p.  105)  and  its  opening  lines  plainly 
show  that  uniformity  In  the  printing  and  ap- 
pearance of  the  ballots  Is  one  of  the  main  ob- 
jects aimed  at.  The  prohibitions  above  noted 
are  inserted  to  further  that  object;  but  they 
give  no  countenance  to  the  notion,  advanced 
by  the  plaintiff,  that  their  purpose  or  effect  is 
to  nullify  the  result  of  every  election  at  which 
the  county  clerk  may  make  some  error  in 
publishing  or  printing  the  names  on  the  only 
t)allots  that  can  be  used. 

Legislative  language  should  be  clear  and  un- 
equi  vocal  to  justify  an  inference  that  such  con- 
sequences were  intended  to  flow  from  it. 
Rutherforth,  Insts.  2d  Anou  ed.  p.  418. 

The  printing  of  the  ballots  "  according  to 
the  provisions  of  this"  law,  and  the  antecedent 
making  up  of  a  ticket  to  be  printed  (by  acting 
on  the  Qominations  submitted)  are  two  dis- 
tinct official  duties.  The  county  clerk  prints 
all  the  ballots.  But  he  does  not  act  originally 
on  all  the  nomination  papers. 

Some  of  the  latter  are  submitted  to  the  sec- 
retary of  state,  and  he  certifies  certain  nominees 
to  the  county  clerk.    Rev.  Stat.  1889,  g 4767. 

Errors  in  omitting  or  adding  names  to  the 
list  of  candidates,  by  rulings  on  the  nominat- 
ing documents,  are  "distinguished  from  errors 
made  in  the  mere  printing  of  ballots,  by  the 
terms  of  the  law  itself.  Section  4778  pro- 
vides a  summary  remedv  to  correct  any  "error 
or  omission  in  the  publication  of  the  names 
or  description  of  candidates  nominated  for 
office,  ^  in  the  printing  of  the  ballots."  So 
that  the  language  of  section  4772,  forbidding 
other  ballots,  than  "those  printed  by  the  re- 
spective clerks  of  the  county  courts  according 
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to  the  provlslODs  of  this  arUde,"  to  be  cast  or 
counted,  obviously  carries  no  such  meaning  as 
to  nullify  ballots,  printed  by  county  clerks  as 
directed  by  the  law,  and  cast  by  voters  in  con- 
formity thereto,  but  incorrectly  made  up  be- 
forehand by  the  secretary  of  state  or  the  coun- 
ty clerk  by  erroneously  admitting  some  can- 
didate's name  to  a  place  on  the  ballot. 

The  suffrage  is  regarded  with  jealous  solici- 
tude by  a  free  people,  and  should  be  so  viewed 
by  those  intrusted  with  the  mighty  power  of 
guarding  and  vindicating  their  sovereign 
nghts.  Such  a  constmcUon  of  a  law  as  would 
permit  the  disfranchisement  of  large  bodies  of 
voters,  because  of  an  error  of  a  single  official, 
should  never  be  adopted  where  the  language 
in  question  is  fairly  susceptible  of  any  other. 
WetU  V.  8tanf0rih  (1885),  L.  R.  16  Q.  B.  Div. 
246. 

Or,  as  a  very  able  judge  once  tersely  said: 
"  All  statutes  tending  to  limit  the  citizen  in 
bis  exercise  of  this  right"  (of  suffrage)  ''should 
be  liberally  construed  in  his  favor.  Oioeiu  v. 
State  (1885),  64  Tex.  509. 

It  is  proper,  and  often  necessary,  to  consider 
the  effect  and  consequences  of  a  proposed  in- 
terpretation of  a  law  to  ascertain  what  is  prob- 
ably its  true  intent.  8ta(e  v.  Hope  (1889),  100 
Mo.  861,  8  L.  R.  A.  608.  The  consequences 
which  would  inevitably  follow  the  acceptance 
of  the  reading  proposed  by  the  plaintiff  are  so 
far  reaching  and  disastrous  that  the^  constitute 
a  vigorous  argument  against  adopting  it. 

More  than  that,  section  4778  clearly  dis- 
closes a  legislative  design  to  provide  for  the 
correction  of  just  such  errors  as  we  are  con- 
sidering, at  the  instance  of  any  elector  (includ- 
ing every  one  Interested),  before  the  election. 
The  process  is  so  summary  that  the  inference 
is  irresistible  that  the  errors  it  is  designed  to 
reach  should  be  rectified  by  prompt  action 
then,  so  as  not  to  subject  voters  to  the  risk  of 
losing  their  votes  by  reason  of  those  errors. 

**8teo.  4778.  Whenever  it  shall  appear  by 
affidavit  that  an  error  or  omission  has  occurred 
in  the  publication  of  the  names  or  description 
of  candidates  nominated  for  office,  or  in  the 
printing  of  the  ballots,  the  circuit  court  of  any 
county,  or  the  iudge  thereof  in  vacation,  or  if 
the  circuit  judge  is  then  absent  from  the 
county,  a  judge  of  the  county  courts  may,  up- 
on application  bv  any  elector,  by  order,  re- 
quire the  clerk  of  the  county  court  to  correct 
such  error,  or  to  show  cause  why  such  error 
should  not  be  corrected." 

In  connection  with  this  section  it  should  be 
remembered  that  *'  at  least  seven  days  before 
an  election,"  the  county  clerk  is  required  to 
cause  the  list  of  nominations,  "arranged  in  the 
order  and  form  in  which  they  will  be  printed 
upon  the  ballot,"  to  be  published  in  the  news- 
papers, as  provided  in  sections  4768-69.  Thus 
every  one  in  interest  is  apprised  of  the  names 
of  aU  candidates,  as  determined  by  the  clerk, 
at  least  one  week  before  election  day,  to  the 
end  that  steps  may  be  taken,  if  desired  (as  in- 
dicated by  the  language  quoted),  io  supply 
any  omissions  or  to  correct  other  errors  in  that 
list  as  published.  If  full  effect  be  given  to 
that  section,  the  injustice  and  unfairness  which 
otherwise  would  result  in  the  practical  working 
of.  the  statute  will  be  avoided. 

This  "Ballot  Reform  Law"  was  intended  to 
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improve  the  methods  for  giving  expression  to 
the  popular  will  in  the  choice  of  public  of- 
ficers. It  should  be  construed  so  as  to  pro- 
mote, not  destroy,  the  great  objects  in  view  in 
its  passage  It  resembles,  and,  in  the  main, 
follows  statutes  elsewhere  on  the  same  subject, 
but  is  not  identical  with  its  models  at  all 
points.  A  glance  at  these  models,  however, 
will  show  how  foreign  to  the  reason  and  spirit 
of  such  legislation  is  the  idea  that  the  unwary 
voter  is  to  be  subjected,  in  the  name  of  "re- 
form," to  the  risk  of  losing  the  right  of  suf- 
frage every  time  an  error  in  admitting  a  name 
to  the  official  ballot  is  made  by  an  officer 
passing  upon  the  regularity  of  nominating 
papers,  when  no  objection  to  his  ruling  is 
made  before  the  election.  Section  4778  was 
evidently  framed  with  the  view  to  avert  such 
risk.  It  coincides  witb  part  of  section  19  of 
the  New  York  Law  of  1890.  It  is  not  found  in 
the  English  statute,  but  there  we  read  that 
"  the  returning  officer  shall  decide  on  the 
validity  of  every  objection  made  to  a  nomina- 
tion paper,  and  his  decision,  if  disallowing  the 
objection,  shall  be  final;  but  if  allowing  the 
same,  shall  be  subject  to  reversal  on  petition 
questioning  the  election  or  return"  (85  &  86 
Vict  (1872),  p.  218,  chap.  88,  1st  sched.  sec 
18).  This  provision  applied  at  first  to  parlia- 
mentary elections  only;  but,  after  the  decision 
in  Northeote  v.  PuUford  (May  8,  1875).  L.  R. 
10  C.  P.  476,  it  was  extended  to  municipal 
elections  (the  kind  considered  in  that  case)  by 
the  amendment  of  July  19,  1875  (88  &  89  Vict. 
chap.  40,  ^  1,  p.  283). 

So  that,  in  England  and  New  York  to  day, 
the  erroneous  addition  of  a  name  to  the  of- 
ficial list  of  nominees,  though  not  corrected 
before  the  election,  is  harmless  in  its  effect 
upon  the  voters'  right  to  use  the  official  ballot 
without  fear  of  possible  disfranchisement. 
This,  we  consider,  is  also  the  proper  meaning 
to  be  placed  upon  the  law  of  Missouri  Any 
other  would  metamorphose  the  supposed  "re- 
form" into  a  gigantic  trap  where  the  inoffen- 
sive citizen  might  readUy  be  deprived  of  bis 
most  valuable  right  as  a  freeman  bv  political 
manoeuvres  in  the  form  of  '*  errors, '  the  force 
of  which  he  could  not  foresee  until  too  late  to 
avoid  their  consequences. 

A  single  case  appears  to  antagonize  the 
conclusion  we  have  reached  on  this  point, 
namely,  Price  v.  Lush  (1890),  10  Mont.  61. 
With  all  respect  due  to  the  court  that  de- 
cided it,  we  think  it  embodies  a  misapplication 
of  the  English  precedents  which  it  cites.  It 
entirely  omits  to  mention  or  consider  the  effect 
of  section  19  of  the  Montana  Statute  (Qen. 
Laws  Mont.  1889,  p.  140,  substantially  the 
same  as  our  section  4778),  which  should  be 
given  some  significance  to  prevent  such  unjust 
consequences  to  voters  as  have  been  explained, 
and  which  are  impossible  under  the  English 
Ballot  Act,  which  that  case  purports  to  fol- 
low and  expound. 

Some  other  decisions,  however,  are  supposed 
to  cast  light  on  the  present  discussion,  and 
will  therefore  be  touched  upon. 

In  TcUcott  V.  Philbrick 0890169 Conn.  472, 10 
L.  R.  A.  150,  the  Supreme  Court  of  Connecticut 
had  to  deal  with  a  statute  so  unlike  the  Missou- 
ri Law  that  it  does  not  even  provide  for  print- 
ing the  list  of  candidates  at  public  expense;  but 
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it  requires  the  secretary  of  state  to  furnish  at  cost 
(to  all  persons  applying  for  them)  blank  slips 
of  paper,  of  uDifurm  size,  color,  etc.,  indorsed 
(in  print)  ''official  ballot;"  and  upon  these 
papers  the  respectiye  political  parties  may 
cause  the  names  of  their  OTvn  nominees  to  be 
printed,  under  provisions  declaring  that,  "in 
addition  to  the  official  indorsement,  the  bal- 
lots shall  contain  only  the  names  of  the  can- 
didates, the  office  voted  for,  and  tlie  name  of 
the  political  party  isntinff  the  same"  (Pub. 
Laws  Conn.  1889,  p.  155,  §  1);  and,  further, 
that  "all  ballots  cast  in  violation  of  the  fore- 
going provisions,  or  which  do  not  conform  to 
the  foregoing  requirements,  shall  be  void  and 
not  counted."    (Id.  g  12). 

Tlie  case  showed  that  some  ballots,  in  a  lo- 
cal election,  had  been  issued  by  the  Republican 
party  but  were  headed  "  Citusent^  ";  yet  so  loth 
was  the  court  to  disfranchise  a  few  persons, 
who  had  voted  for  an  alderman  in  Hartford, 
that  the  ruling,  pronouncing  the  "Citizens'" 
ballots  illegal,  was  made  by  three  Judges  only, 
the  other  two  dissenting. 

The  exact  value  of  such  a  decision  in  en- 
lightening the  case  at  bar  we  need  not  pause 
to  measure.  The  reader  can  probably  as  well 
determine  that  for  himself. 

In  Petmle  v.  Onondaga  Oounty  Canwxs^ere 
(1891),  129  N.  T.  895,  14  L.  R.  A.  624,  the 
statute  required  a  certain  uniform  official  in- 
dorsement on  all  ballots,  cast  at  any  one  polling 
place,  to  preclude  identiflcation  of  anv  particu- 
lar vote  or  class  of  votes,  and  declared  that  "no 
ballot  that  has  not  the  printed  official  indorse- 
ment shall  be  counted."  The  facts  were  that 
certain  ballots,  having  an  indorsement  different 
from  others  properly  used  at  the  precinct  in 
question,  were  voted  by  1,252  electors;  and  the 
court  rejected  the  ballots  mentioned,  but  only 
b^  the  concurrence  of  four  Judges;  three  others 
dissenting. 

We  mention  these  cases  neither  to  approve 
Dor  to  disapprove  them ;  but  to  indicate  how 
inapplicable  they  are  to  the  case  in  hand,  and 
to  show  that,  even  with  language  as  positive 
as  that  they  construe,  how  reluctant  are  the 
courts  to  adopt  an  interpretation  the  effect  of 
which  is  to  deprive  a  large  number  of  their 
fellow  citizens  of  the  electoral  franchise. 

Having  regard  to  the  spirit  and  purpose  of 
the  Missouri  statute,  and  to  the  general  princi- 
ples governing  the  treatment  of  popular  elec- 
tions by  the  courts  in  this  country,  we  think  it 
should  be  held  that,  where  a  candidate  for 
public  office  causes  no  timely  objection  to  be 
made  before  the  election  (as  permitted  by  sec- 
lion  4778\  he  should  be  regarded  as  having 
waived  all  objections  that  may  exist  to  the 
presence  on  the  official  ballot  oif  any  names  of 
nominees  not  properly  entitled  to  be  there. 
[Compare  Beg.  v.  Bradbum  (1876).  6  Ont.  Pr. 
808,  and  Allen  v.  Glpnn  (1892)  (Colo.),  15  L. 
R  A.  743.] 

2.  It  is  next  charged  that  the  "  Union  La- 
bor "  list  of  names  of  candidates  was  not  legal- 
ly certified  to  the  county  clerk. 

How  it  was  certified  is  not  stated.  That  it 
was  not  certified  at  all  is  not  alleged.  From 
what  appears  it  is  evident  that  the  pleader  is 
giving  merely  his  views  of  the  certificate,  of 
which  neither  the  language,  substance  nor 
legal  import  is  mentioned,  so  that  the  court 
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cannot  Judge  whether  it  was  '*  legally  certi- 
fied "  or  not. 

In  addition,  therefore,  to  the  reasons  already 
assigned  for  declining  to  review,  in  this  pro- 
cee£ng,  the  alleged  errors  of  the  county  clerk 
in  preparing  and  printing  the  ballot,  the  appli- 
cation of  a  familiar  rule  of  code  pleading 
makes  it  unnecessary  to  discuss  as  a  lact  such 
a  legal  conclusion  as  alludes  to  the  certifica^ 
tion  of  the  "  Union  Labor"  ticket. 

3.  It  is  next  asserted  that  the  votes  from 
Sedalia  should  be  excluded  because  they  were 
received  at  two  polling  places  instead  of  at  one. 

It  appears  that  the  county  court  had  desig- 
nated Sedalia  city  as  one  election  district,  but 
had  further  provided  two  voting  places  therein 
for  holding  this  election,  with  one  set  of  judges 
at  each,  as  hereafter  more  particularly  de- 
scribed. This  was  done  by  orders  to  that  ef- 
fect before  the  election,  fioth  of  the  voting 
precincts  were  at  the  court-house  in  that  city. 

At  one,  the  voters  whose  surnames  began 
with  the  letters  "A"  to  "  K"  voted  ;  at  the 
other,  those  with  the  letters  "L"  to  "Z." 
Each  poll  was  reached  by  way  of  a  window, 
and  the  two  were  only  seventy-five  feet  apart. 
The  windows  fronted  on  one  portico  of  the 
court  building.  Through  them,  pass-ways 
led  to  the  polling  booths  in  the  rooms  within, 
where  the  election  Judges  were  stationed  and 
received  the  ballots. 

Assuming  that  these  arrangements  involved 
the  irregularity  of  receiving  the  vote  at  two 
places  instead  of  at  one,  does  it  nullify  the  wfll 
of  the  people  so  expressed,  the  election  having 
been  regular  in  other  respects  ? 

Undoubtedly  some  irregularities  are  of  so 
grave  a  nature  as  to  invalidate  the  whole  re- 
turn of  the  precinct  at  which  they  occur ;  as, 
for  example,  the  omission  of  registration. 
{Zeiler  v.  Chapnuin  (1874),  54  Mo.  502).  In 
determining  which  are  of  that  kind,  the 
courts  aim  merely  to  give  effect  to  the  intent 
of  the  law-makers  in  that  re^rd,  aided  by  es- 
tablished rules  of  interpretation. 

If  the  law  itself  declares  a  specified  irregular- 
ity to  be  fatal,  the  courts  will  follow  that  com- 
mand, irrespective  of  their  views  of  the  im- 
portance oi  the  requirement.  {Ledbetter  v. 
Hall  (1876),  62  Mo.  442).  In  the  absence  of 
such  declaration,  the  judiciaiy  endeavor,  as 
best  they  may,  to  discern  whether  the  devia- 
tion from  the  prescribed  forms  of  law  had,  or 
had  not,  so  vital  an  influence  on  the  proceed- 
ings as  probably  prevented  a  free  and  full  ex- 
pression of  the  popular  will.  If  it  had,  the  ir- 
regularity is  held  to  vitiate  the  entire  return  ; 
otherwise  it  is  considered  immaterial. 

It  has  been  sometimes  said.in  this  connection^ 
that  certain  provisions  of  election  laws  are 
mandatory,  and  others  directory.  These  terms 
may,  perhaps,  be  convenient  to  distinguish  one 
class  of  irregularities  from  the  other.  But, 
strictly  speaking,  all  provisions  of  such  law» 
are  mandatory,  in  the  sense  that  they  imposa 
the  duty  of  obedience  on  those  who  come  with- 
in their  purview.  But  it  does  not  therefore 
follow  that  every  slight  departure  therefrom 
should  taint  the  whole  proceedings  with  % 
fatal  blemish. 

Courts  Justly  consider  the  chief  purf  ose  of 
such  laws,  namely,  the  obtaining  of  a  fair 
election  and  an  honest  return,  as  paramount 
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in  importance  to  tlie  minor  requirements  which 
prescribe  the  formal  steps  to  reach  that  end ; 
an  1,  in  order  not  to  defeat  the  main  design, 
are  frequently  led  to  ignore  such  innocent  ir- 
regularities of  election  officers  as  are  free  of 
fraud,  and  have  not  interfered  with  a  full  and 
fair  expression  of  the  voters'  choice. 

Thus,  in  Daw  v.  State  (1889),  76  Tex.  420, 
the  law  required  that  each  ward  in  a  town 
should  "consititute  an  election  precinct,"  yet 
in  ^^an  Marcos,  a  town  incorporated  with  four 
wards,  the  county  commissioners  established 
two  precincts  only  (without  reference  to  ward 
lines),  and  each  included  parts  of  the  adjacent 
counljy;  but  the  court,  after  full  discussion  of 
the  general  subject,  held  that  the  election  at 
those  precincts  was  not  avoided  by  the  irregu- 
larity. 

In  atemper  v.  j5i^'n«(]888),  88  Minn.  222,  a 
general  election  was  conducted  in  the  village 
of  Madelia,  by  its  officers,  as  though  it  con- 
stituted a  district  separate  from  the  township 
in  which  it  was  situated,  where  also  a  precinct 
was  open;  whereaa  the  law  declared  that 
* 'every  organized  township,  and  every  ward  of 
an  incorporated  dty,  is  an  election  district; " 
yet  the  court  held  the  returns  from  the  village 
valid,  despite  the  irregularity  indicated. 

These  cases  find  support  in  others,  illustrat- 
ing the  same  principle:  Oast  v.  8tate  (ISIO),  84 
Ind.  425;  2><tZe  v.  Irmn  (1875).  78  111.  180; 
WheehcHdB  Case  (1870),  82  Pa.  297;  Preston  v. 
CuJberteon  (1881),  58  Gal.  209:  Farrington  v. 
Turrwr  (1884),  58  Mich.  27,  51  Am.  Bep.  88; 
and  Peard  r.  8taU  (Neb.)  51  N.  W.  Bep.  828, 
a  case  under  a  ballot  reform  statute. 

Such  rulings  are  not  peculiar  to  election 
proceedings,  but  result,  logically,  from  the 
application  to  them  of  a  time-tested  rule  of 
interpretation  which  requires  that  the  general 
design  and  object  of  a  law  be  kept  in  view  and 
eifectuated,  even  if  it  be  necessary,  in  so  doing, 
to  restrict  somewhat  the  force  of  subsidiary 
provisions  that  otherwise  would  conflict  with 
the  paramount  intent.  GorUe  v.  Kent  Water- 
wrks  Co.  (1827)  7  Bam.  &  0.  880. 

Elections  under  the  ''Australian  Ballot" 
statutes  fall  within  reach  of  the  principle  above 
stated. 

In  the  English  Law  of  1872  it  is  enacted  that 
"  no  election  shall  be  declared  invalid  by  reason 
of  a  non-compliance  with  the  rules  contained 
in  the  first  schedule  to  this  Act,  or  any 
mistake  in  the  use  of  the  forms  in  the  second 
schedule  to  this  Act,  if  it  appears  to  the 
tribunal  having  cognizance  of  the  question  that 
the  election  was  conducted  in  accordance  with 
the  principles  laid  down  in  the  body  of  this 
Act,  and  that  such  non-compliance  or  mistake 
did  not  affect  the  result  of  the  election. "  Ballot 
Act  1872,  85  &  86  Vict.  chap.  88,  §  18,  p.  200. 

(The  rules  and  schedules  prescribe  the  forms 
of  nomination  papers,  and  procedure  for  con- 
ducting the  election.) 

It  has  been  judicially  determined  in  that 
country  that  the  language  just  quoted  is  merely 
declaratorv  of  the  common  law  of  England. 
Woodward  v.  Sarsone,  (1876).  L.  B.  10  C.  P. 
751. 

It  certainly  goes  no  further,  as  a  curative 
power,  than  the  accepted  general  principles  of 
the  law  of  elections  in  this  country,  as  ex 
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pounded  by  the  courts.  We  consider  that  they 
have  a  just  and  proper  application  to  the  facts 
now  in  judgment.  It  is  not  asserted,  on  this  ap- 
peal, that  the  supposed  irregularity,  of  having 
two  voting  booths  iDstead  of  one,  had  any  bear- 
ing upon  the  result  of  the  election  to  the  preju- 
dice of  plaintiff,  and  we  are  unable  to  conjec- 
ture how  it  could,  in  any  wise,  have  redounded 
to  his  disadvantage.  We  believe  it  furnishes 
no  sufficient  reason  for  excluding  the  vote  of 
the  two  precincts  in  the  circumstances. 

4  We  conclude  that  a  reasonable  and  nat- 
ural construction  of  the  law  forbids  us  to 
repudiate,  for  any  such  reasons  as  have  been 
presented,  the  8,000  votes  cast  in  Sedalia  in 
1890. 

If  for  every  error  of  a  county  clerk,  or 
harmless  irregularity  in  election  procedure, 
citizens,  having  no  control  over  either,  are  to 
lose  their  right' of  choosing  public  officers,  the 
*'  Beform  Ballot  Act,"  instead  of  being  found 
an  improvement  of  the  machinery  of  popular 
government,  will  justly  be  denounced  as  a 
"snare  to  entrap  the  unsuspecting  voter." 
Oumm  V.  Hubbard,  (1888).  97  Mo.  819.  Such 
a  result,  however,  was  never  contemplated  in 
its  enactment,  and  should  not  be  brought  about 
by  a  narrow  and  technical  reading  of  it. 

'*  Where 'any  particular  construction  which 
is  given  to  an  Act  leads  to  gross  injtistice  or 
absurdity,  it  may  generally  l^  said  that  there 
is  fault  in  the  construction,  and  that  such  an 
end  was  never  intended  or  suspected  by  the 
framers  of  the  Act."  Peckham,  </.,  in  People 
V.  Onondaga  County  Canvaseere  (1891),  129  S^. 
Y.  895.  14  L.  R  A.  624. 

While  it  is  well  enough  to  insist  on  a  proper 
and  strict  performance  of  duty  by  officers 
conducting  elections,  we  are  not  of  the  number 
of  those  who  imagine  that  such  performance 
will  be  promoted  by  disfranchising  the  whole 
body  of  electors  in  any  locality* where  errors, 
such  as  are  here  charged,  occar.  The  Legis- 
lature has  not  plainly  declared  such  a  purpose, 
and  we  think  it  should  never  be  imported  into 
a  statute  by  construction. 

It  seems  to  us,  after  full  reconsideration  of 
the  case,  that  i/ie  decision  of  Judge  Field  on 
the  circuit,  in  favor  of  defendant,  was  right, 
and  should  be  afflrmed. 

Bl&ck,  Brace  and  Macfiarbuie*  J/.,, 
concur.  Sherwood,  Gh.  «71,and  Gantt*  t/., 
dissent;  Thomae,  </.,  will  express  his  views  in 
a  separate  opinion. 

Gantt,  /.,  dissenting: 

StaiemenU 

At  the  general  election  held  on  the  first  Tues- 
day in  ^vember,  1890,  Ellis  B.  Smith  was 
the  Bepublican  candidate  for  sheriff, and  Josiah 
A.  Bowers  was  the  Democratic  candidate. 
This  is  a  proceeding  under  the  statute  by  which 
the  appellant  is  contesting  the  election  of  the 
respondent.  The  contestor  gave  notice  of  the 
contest  as  required  by  statute,  as  did  also  the 
contestee.  After  the  contest  was  begun,  under 
a  provision  of  the  statute,  a  recount  was  bad» 
which  gave  the  contestee,  Smith,  a  majority^ 
on  the  &ce  of  the  county  clerk's  count,  of  83. 
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The  abstract  showed  the  vote  as  follows  for  the 

whole  county: 

For  Bowers 8,28B 

For  Smith 8,888 

For  Bapplngton ^ 

For  No  vote -    IW 

Total 6,878 

The  abstract  of  the  vote  of  the  city  of  8e- 

dalia  was  as  follows: 

Bowers.  Smith.  8ap*gton.  NoVote. 
8edaUaClty,AtoK-618     868  19  96 

8edallaCity,LtoZ-«54     840  18  71 

Total saeo 

Various  grounds  were  assigned  in  contestor's 
notice,  but,  after  the  recount,  the  parties  vir- 
tually stipulated  to  withdraw  all  charges  of 
lack  of  qualification  of  the  various  voters,  and 
all  charges  relative  to  illegal  voting. 

The  remaining  objections  are  contained  in  the 
fifth  and  seventh  grounds  of  notice,  which  are 
as  follows:  *'(5)  Tnat  said  general  election,  on 
November  4,  1890,  was  Illegally  conducted  in 
the  city  of  Sedalia,  in  said  Pettis  county,  in 
this:  That  notwithstanding  the  said  city  of 
bedalia  on  said  day  constituted  but  a  single 
voting  precinct,  with  fixed  boundaries,  yet  dur- 
ing the  whole  of  said  day,  and  during  the 
whole  time  of  election  on  said  day,  two  separ- 
ate and  distinct  polling  places  were  niaintained, 
by  different  sets  of  judges  and  clerks  of  elec- 
tion, within  the  limits  of  said  voting  precinct 
in  said  city,  and  votes  were  received  during 
said  day  and  said  election  at  both  of  said  poll- 
in  fr  places  by  the  respective  sets  of  judges  in 
charge  thereof;  and  the  votes  so  received  at 
both  of  said  polling  places  were  afterwards 
certified  by  the  respective  sets  of  Judges  and 
clerks  of  election  of  said  two  polling  places  to 
the  county  clerk  of  said  Pettis  county,  and 
which  votes  so  certified  were  afterwards  in- 
cluded by  said  county  clerk  and  the  two  just- 
ices of  tne  peace,  called  in  by  ^aid  clerk,  in 
the  official  count  of  the  votes  cast  at  said  gen- 
eral election  in  said  Pettis  county, — all  of 
which  was  and  is  contrary  to  the  law  of  this 
8! ate,  and  by  reason  whereof  the  said  votes  so 
certified  from  said  city  of  Sedalia  should  have 
been  and  should  be  wholly  excluded  from  the 
ofiicial  count  of  the  votes  cast  in  said  county  at 
SHid  eeneial  election."  "(7)  That  in  said  city 
of  Sedalia,  in  said  Pettis  county,  the  said  gener- 
al election  was  required  to  be  conducted  under 
the  provisions  of  article  8,  chap.  60,  of  the 
ReviFed  Statutes  of  Missouri  of  1889,  and  that 
on  November  4,  1890,  said  general  election  was 
not  conducted  iu  the  manner  required,  and  as 
provided  in  said  article  of  said  chapter,  in  this: 
That  the  only  tickets  furnished  to  the  voters 
and  electors  at  said  election  in  said  city  of  Se- 
dalia, and  required  to  be  used  by  them  in  vot- 
ioir  at  said  election,  were  illegal,  and  did  not 
conform  to  the  provisions  of  said  article  of  said 
chapter,  but,  on  the  contrarv,  were  prepared, 
printed,  and  furnished  in  violation  of  said  stat- 
ute; and,  among  other  reasons,  said  tickets 
were  illegal  because  the  said  tickets  so  furn- 
ished and  required  to  be  used  and  voted  at  said 
c'li'Ction  contained  a  list  of  candidates  for  vari- 
ous offices  under  the  heading  of  'Union  Labor,' 
of  and  among  which  said  list  was  the  follow- 
ing: 'For  sheriff,  G.  D.  Sapplngton;'  and 
which  said  list  of  candidates  under  the  said 
heading  was  printed  upon  and  made  a  part  of 
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said  tickets  without  any  authority  therefor,  and 
contrary  to  the  provisions  of  said  statute,  for 
the  reasons:  Firtt.  That  there  was  not  at  the 
time  of  said  election,  nor  on  or  within  sixty 
davs  prior  thereto  any  political  party  within 
said  PetUs  county  having  or  being  known  bv 
the  name  of  '  Union  Labor,'  or  any  other  simi- 
lar name,  or  any  name  of  similar  import, 
which  had,  at  the  last  general  election  in  said 
countv  before  said  general  election  in  1890, 
polled  as  a  party  at  least  three  per  cent  of  the 
entire  vote  cast  in  said  Pettis  county  at  such 
prior  election,  and  said  list  of  names  of  candi- 
dates was  not  legally  certified  from  any  con- 
vention of  a  political  party  having  the  right  in 
law  to  certify  the  nomination  of  candidates  to 
be  inserted  in  the  tickets  to  be  used  and  voted 
in  said  city  of  Sedalia  at  said  general  election 
in  1890.  Second.  That  said  list  of  candidates 
was  not  nominated  as  provided  by  law,  and 
their  alleged  nomination  was  not  certified  by  a 
certificate  of  nomination  signed  by  electors 
resident  within  the  said  citv  of  Sedalia,  nor  by 
electors  resident  within  the  said^  county  of 
Pettis,  to  a  number  equal  to  one  per  cent  of 
the  entire  vote  cast  at  the  last  preceding  gen- 
eral  elecdon  in  said  Pettis  county  prirr  to  said 
general  election  in  November,  1890.  Third, 
That  the  alleged  nomination  of  said  list  of  can- 
didates, and  one  of  each  of  them,  so  printed 
on  said  tickets  under  said  heading  of  '  Union 
Labor/  was  not  made  or  certified  to  the  clerk 
of  the  county  court  of  said  Pettis  county,  bv 
filine  a  certificate  of  nomination  executed  with 
the  formalities  prescribed  for  the  execution  of 
an  instrument  affecting  real  estate;  and  no 
certificate  of  nomination  of  said  candidates,  or 
of  any  of  them,  executed  with  the  formalities 
prescribed  for  the  execution  of  an  Instrument 
affecting  real  estate,  was  filed  with  the  clerk  of 
the  county  court  of  Pettis  county.  Mo.  For 
which  reasons  the  votes  cast  In  said  precinct 
in  and  for  the  city,  of  Sedalia  were  and  are  ille* 
gal,  and  should  have  been,  and  should  be, 
wholly  excluded  from  the  official  count  of  the 
votes  cast  at  said  general  election,  in  Novem- 
ber. 1890,  in  said  Pettis  county." 

The  contestee  filed  a  motion  to  strike  out  of 
the  contestor's  notice  the  4th.  5th,  and  7th  par- 
agraphs, which  alleged,  respectively,  that  the 
ballots  In  the  Sedalia  precinct  were  counted 
contrary  to  law,  and  that  two  polling  places 
were  maintained  in  said  precinct,  and  that  the 
official  ballot  Illegally  contained  the  names  of 
the  canditates  of  the  Union  Labor  party.  This 
motion  was  sustained,  to  which  action  appel- 
lant duly  excepted  at  the  time.  On  the  trial  of 
the  case  the  contestor  offered  in  evidence  one 
of  the  official  ballots  which  were  cast  at  the 
election  in  question,  and  also  read  in  evidence 
the  county  derk's  abstract  of  the  votes  cast  for 
the  parties  at  such  election  as  ascertained  by 
the  recount  The  court  refused,  against  the 
objections  and  exceptions  of  the  contestor,  to 
admit  evidence  showing  that  the  city  of  Se- 
dalia  at  the  time  was  a  city  with  over  5,000  in- 
habitants. The  court  then  admitted  evidence 
showing  that  the  164  votes  in  the  Sedalia  city 
precinct  referred  to  in  the  county  clerk's  re- 
turn of  his  official  recount  as  "no  votes"  were 
80  returned  because  the  majority  of  said  bal- 
lots were  not  counted  for  either  of  the  three 
candidates  for  sheriff,  by  reason  of  the  fact 
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Ihat  the  name  of  otily  one  of  the  same  was 
crossed  out,  leaving  the  names  of  two  candi- 
dates voted  thereon  for  such  oflElce.  The  court 
next  refused  evidence  offered  by  the  contestor 
to  show  that  two  polling  places  were  held  in 
the  Sedalia  city  precinct,  with  two  sets  of 
Judges,  clerks,  poll  books,  and  ballot  boxes. 
And  contestor  offered  evidence  in  connection 
therewith  to  show  that  in  one  of  said  polling 
places  all  voters  the  initial  letter  of  whose  last 
name  fell  between  A  to  E[,  inclusive,  were  re- 

auired  to  vote  at  one  polling  place,  while  in  a 
ke  manner  all  between  L  to  Z  voted  at  the 
other  polling  place;  but  that  the  poll  books 
ahowed  about  nf  ty  exceptions  to  the  rule,  voters 
to  that  number  having  voted  at  the  wrong 
place  under  such  arrangement.  That  at  each 
of  said  polling  places  there  were  six  judges, 
two  of  whom  had  charge  of  the  ballots,  and 
issued  them  to  the  electors.  At  each  place  the 
Judges  numbered  the  ballots  on  the  back  to 
correspond  with  the  number  of  the  voter  cast- 
ing the  same  at  the  poll.  That  these  polling 
places  were  75  feet  apart, — all  of  which  evi- 
dence was,  on  motion  of  contestee,  excluded 
by  the  court,  to  which  appellant  duly  ex- 
cepted. At  the  close  of  con  tester's  case  the 
contestee  offered  in  evidence  his  certificate  of 
election,  and  his  commission,  and  rested,  and 
the  court  thereupon  rendered  Judgment  for  the 
contestee.  In  due  time,  the  contestor  (Bow- 
ers) filed  his  motion  for  new  trial,  assiffning  as 
error  the  sustaining  of  contestee's  (Smith's) 
motion  to  strike  out  parts  of  contestant's  notice, 
and  striking  out  said  paragraphs,  (4th,  6th,  and 
7tb,)  and  excluding  legal  and  competent  evi- 
dence. This  being  overruled,  the  cause  was 
appealed  to  this  court. 

OpinioJK 

The  trial  court  excluded  evidence  tendinis  to 
prove  that  the  city  of  Sedalia  was  a  city  bavmg 
over  5,000  inhabitants  on  the  date  of  tbe  gen- 
eral election  in  1890.  If  the  trial  court  refused 
to  hear  this  evidence  on  tbe  ground  that  it 
would  take  ex  officio  notice  of  the  population 
of  Sedalia,  its  ruling  might  be  sustained;  oth- 
erwise it  was  error  to  decline  to  hear  it.  Sec- 
tion 4794,  art.  8,  chap.  60,  only  applied  to  cities 
of  5,000  inhabitants.  It  was  most  material  to 
know  whether  that  article  apolied  to  the  con- 
test. It.  is,  however,  ooncedea  by  both  sides 
here  that  said  city  has  a  population  largely  in 
excess  of  6,000.  Under  these  circumstances, 
article  8,  chap.  60,  Rev.  Stat.  1889,  was  appli- 
cable to  the  method  of  holding  and  conducting 
aaid  election  in  said  city. 

1.  The  contestor  insists  that  the  vote  of  the 
city  of  Sedalia  should  be  rejected  altogether, 
because  the  official  ballot  prepared  By  the 
county  clerk,  and  used  at  that  precinct,  con- 
tained, in  addition  to  the  names  of  the  Demo- 
cratic and  Republican  nominees,  duly  certified 
to  the  countv  clerk,  the  names  of  certain  par- 
ties as  candidates  of  tbe  Union  Labor  party, — 
among  others,  that  of  George  D.  Sappington, 
for  sheriff, — when,  in  fact,  no  such  party  at 
the  last  previous  general  election  had  cast  8 
per  cent  of  all  the  votes  of  Pettis  county,  and 
no  nominations  of  such  a  party  had  been  cer- 
tified to  or  filed  with  the  county  clerk,  as  re- 
quired by  said  article  8,  chap.  6a    This,  it  will 
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be  readily  seen,  presents  a  question  of  great 
moment.  The  right  of  suffrage  is  justly  es- 
teemed the  comer  stone  of  our  free  institunons. 
Our  election  laws  are  framed  with  the  spedal 
purpose  of  preserving  this  right,  and  of  enab- 
ling every  citizen,  whatev^  his  position  in 
society,  to  express  his  choice,  un trammeled 
and  unintimidated.  It  is  earnestly  contended 
by  counsel  that,  if  the  statute  is  to  ne  construed 
so  that  ballots  cannot  be  counted  which  con- 
tain names  of  candidates  prohibited  by  the 
statutes,  then  it  is  unconstitutional.  The  argu- 
ment of  counsel  for  contestee  is  based  upon 
tbe  wrong  that  would  be  done  the  voter  to  de- 
prive him  of  his  franchise  on  account  of  the 
illegal  act  of  a  public  ofiScer,  and  that  the  stat- 
ute is  merely  directory,  and  not  mandatory. 
The  right  to  mike  laws  to  preserve  the  purity 
of  elections  is  expHNsly  conferred  on  the  Legis- 
lature in  some  of  the  states  by  their  constitu- 
tions, but  in  Missouri  tbe  power  to  regulate 
elections  by  law  has  never  been  doubted  or  de- 
nied. In  the  administration  of  these  laws,  in- 
dividual instances  doubtless  will  occur  when 
the  voter  loses  his  ballot,  but  this  is  no  greater 
hardship  than  befalls  the  individual  in  the 
administration  of  other  general  laws. 

In  State  v.  Cook,  41  Mo.  598,  where  tbe 
whole  vote  of  an  election  district  was  thrown 
out  by  the  court  of  appeals  because  the  officer 
making  the  registration  was  disqualified  to  act, 
this  did  not  give  a  party  who  was  a  qualified 
voter,  and  who  was  registered  as  such,  the 
right  to  demand  that  he  should  be  entered  as  a 
qualified  voter,  in  preparing  the  list  of  voters 
for  a  special  election.  Tbe  court  held  that  it 
was  a  case  of  great  hardship  and  deprivation. 
A  citizen  who  had  fought  in  the  armies  of  his 
country,  who  was  a  qualified  voter  according 
to  law,  and  had  complied  with  all  the  forms  oi 
registration,  was  denied  the  privilege  of  voting 
because  the  board  of  revision  pronounced  the 
book  in  which  he  was  registered  a  nullity,  and 
the  law  had  failed  to  provide  for  a  new  regis- 
tration. Judffe  Wagner,  speaking  for  the 
whole  court,  said:  "But  it  is  better  that  he 
should  be  deprived  of  a  right  temporarily  than 
that  this  court  should  overstep  the  boundaries  of 
established  precedent  and  sound  construction, 
and  annihilate  the  line  which  separates  judicial 
from  legislative  functions. "  '  'A  court  of  la  w , " 
says  LmlAhiug^T,  "ought  not  to  be  influenced 
or  governed  by  any  notions  of  hardship. 
Oases  may  require  legislative  interference,  but 
judges  cannot  modify  the  rules  of  law." 
Bhodes  v.  JSmethurst,  4  Mees.  &  W.  68.  "It  is 
not  for  courts  of  justice  proprio  niarU  to  pro- 
vide for  all  the  delects  or  mischiefs  of  imper- 
fect legifslation."  Per  Storv.  J.^  in  Smith  v, 
Rines,  2  Sumn.  854.  In  West  v.  Ross,  58  Mo. 
850,  in  a  statutory  contest  for  the  office  of  clerk 
of  the  circuit  court  of  (Gentry  county,  the  stat- 
ute required  that  all  ^ballots  cast  should  be 
numbered,  and  that  ballots  not  numbered 
should  not  be  counted.  It  appeared  that  none 
of  the  votes  cast  in  Miller  township  were  num- 
bered by  the  judges  of  the  election;  that  Ross 
received  in  said  township  179  votes,  and  West 
72  votes.  It  was  f  uither  shown  that  tbe  ma- 
jority for  Ross  in  the  whole  county,  over  West 
was  8;  that,  if  the  votes  in  Miller  township 
which  were  not  numbered  had  not  been 
counted;  West  would  have  had  a  majority  of 
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90  votes  over  Koss.  It  was  also  admitted  that 
no  fraud  was  ioteDded  by  the  judges  in  failing 
to  Dumber  the  ballots.  It  that  case  it  was  eon- 
tended  that  the  statute  requiring  the  ballots  to 
be  numbered  was  merely  directory.  Jvdffe 
Vories  says:  "fiifter  the  Legislature  by^ttie 
statute  directs  that  the  ballots  shall  be  num- 
bered, it  proceeds  to  declare  the  consequences 
of  a  noncompliance  with  the  direction,  which 
is  that  'no  baUot  not  numbered  shall  be 
counted.'  Can  we  say  this  negative  clause  is 
only  directory,  and  in  that  indirect  way  nullify, 
or  repeal  by  a  judicial  decision,  the  whole  pro- 
vision of  the  statute  requiring  ballots  to  be 
numbered  ?  If  we  deny  the '  consequence 
affixed  by  the  Le^lature  to  the  nonperform- 
ance of  a  regulation  provided  by  the  law,  it, 
in  effect,  nullifies  the  law  itself.  This  case 
may  be  a  hard  case,  and  doubtless  is,  but  the 
legislative  enactment  is  clear;  and,  although  it 
may  deprive  a  portion  of  the  citizens  of  the 
county  of  their  right  to  be  heard  in  the  elec- 
tion of  a  clerk  at  one  election,  it  is  better  that 
they  should  suffer  this  temporary  privation 
than  that  the  courts  should  habituate  them- 
selves to  disregard  or  ignore  the  plain  law  of 
the  land  in  order  to  provide  for  hard  cases." 
The  same  statute  received  the  same  construc- 
tion again  in  Ledhetttr  v.  HaU,  62  Mo.  422.  In 
Statev,  Frozier,  98  Mo.  426,  the  special  act  of 
the  Legislature,  incorporating  the  city  of  Rolla, 
required  that  the  voters  at  city  elections  "shall 
register  their  names  at  least  two  weeks  next 
preceding  the  election."  .  A  city  election  was 
held,  and  certain  citizens  elected  councilmen. 
The  election  was  held  in  every  respect  in  com- 
pliance with  law,  save  the  voters  were  not 
registered.  Barclay,  /.,  said:  "There  was  in 
this  case  a  total  failure  to  comply  with  a  law 
making  the  registration  of  voters  an  essential 
preliminary  to  an  election  to  the  fullest  extent; 
that  it  is  peculiarly  the  province  of  the  Legis- 
lature to  prescribe  the  rules  and  regulations 
for  conducting  elections  in  this  state;  and  that 
when  the  law  prescribes  certain  requisites  in 
the  ballot,  and  follows  it  with  the  denunciation 
that,  unless  the  ballot  complies  with  the  law, 
'it  shall  not  be  counted.'  then  the  statute  is 
mandatory,  and  a  noncompliance  therewith 
will  avoid  the  election." 

Now  section  4772  provides:  "Except  as  in 
this  article  otherwise  provided,  it  shall  be  the 
duty  of  the  clerk  of  the  county  court  of  each 
county  to  provide  printed  ballots  for  every 
election  for  public  officers  in  which  the  elect- 
ors, or  any  of  the  electors,  within  his  county, 
participate,  and  to  cause  to  be  printed,  in  the 
appropriate  ballot,  the  name  of  every  candi 
date  whose  name  has  been  certified  to  or  filed 
with  him,  in  the  manner  provided  for  in  this 
article."  "Ballots,  others  than  those  printed 
by  the  respective  clerks  of  the  county  courts, 
according  to  the  provisions  of  this  article, 
shall  not  be  cast  or  counted  in  any  election." 
Section  4773  provides  that  "every  ballot 
printed  under  the  provisions  of  this  article 
shall  contain  the  name  of  every  candidate 
whose  nomination  for  any  office  specified  in 
the  ballot  has  been  certified  or  filed  according 
to  the  provisions  of  this  article,  and  no  other 
names."  For  the  purposes  of  this  discussion, 
it  must  be  taken  that  the  motion  to  strike  out 
the  allegations  in  the  notice  as  to  the  names  of 
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the  Labor  Union  candidates  ooufesses  the  trutb 
of  that  averment,  which  I  hold  is  a  clear  and 
concise  statement,  and  its  sufficiency  as  a  plead- 
ing was  not  questioned  by  opposing  counsel  in 
the  circuit  or  this  court.  It  was  reserved  for 
this  court  to  make  the  point,  and  its  stands 
admitted  that  the  ballot  contained  names  not 
certified  or  filed  in  accordance  with  said  arti- 
cle 3  of  chapter  60.  The  statute  provided  said 
ballot  should  contain  "no  other  names"  than 
those  certified.  Here,  then,  is  a  positive  viola- 
tion of  a  plain  law.  What  penalty  follows  in 
such  a  case?  The  statute  answers:  **Ballots- 
other  than  those  printed  .  .  .  acconliog 
to  the  provisions  of  this  article  (8)  shall  not  be 
cast  or  counted  at  any  election."  The  words 
'  'shall  not  be  counted"  were  construed  as  man- 
datory in  We9t  V.  Bon,  68  Mo.  860,  and  the- 
whole  vote  of  a  township  excluded.  Again  in 
LedbetUr  v.  EaU,  62  Mo.  422,  the  whole  vote 
of  a  township  was  excluded  under  the  same 

{)rovision.  In  Oumm  v.  Hubbard,  97  Mo.  311, 
t  is  true,  the  words  "shall  be  considered  fraud- 
ulent" were  in  the  statute,  but  the  words  "and 
shall  not  be  counted"  affixed  the  punishment 
that  should  be  visited  upon  the  ballot  declared 
by  the  statute  to  be  fraudulent.  The  alterna- 
tive is  plain.  We  must  cither  follow  a  statute 
which  the  Legislature  has  enacted,  and  had  a 
perfect  right  to  enact,  or  hold  that  it  is  op- 
tional with  the  county  clerks  to  obey  the  elec- 
tional  law  or  not,  as  their  judgment  may^ 
dictate.  By  holding  that  a  violation  of  this- 
provision  does  not  affect  an  election,  we  in  ef- 
fect nullify  the  statute,  and  say  to  election  of- 
ficers it  is  not  necessary  to  follow  its  commands. 
But  it  is  arsrued  by  contestee  that  no  fraud  on 
the  part  of  the  clerk  or  of  respondent  i» 
charged.  In  West  v.  Boss  it  was  expressly  ad* 
mitt^  the  judees  were  guilty  of  no  fraud  in 
failing  to  number  the  ballots,  yet  that  did  not 
prevent  this  court  from  declaring  the  election 
void.  In  Ovmm  v.  Hubbard^  Judge  Black  sajns 
the  statute  furnishes  an  absolute  rule  of  evi- 
dence. It  makes  the  ballot  fraudulent  "with- 
out regard  to  intent."  So  it  would  seem  that 
neither  averment  nor  evidence  of  fraud  is 
necessary  in  such  cases,  but  proof  simply  of  a 
failure  to  compiv  with  a  mandatory  provision 
of  the  statute  will  avoid  the  election.  In  6  Am. 
&  Eng.  Encyclop.  Law,  p.  848,  §  8,  it  is  said: 
"In  many  of  the  states  there  are  statutes  pre- 
scribing the  form  of  the  ballot,  the  kind  of 
paper,  etc.,  and  prohibiting  any  marks,  hgures, 
or  devices  by  which  one  can  be  distinguished 
from  another.  These  statutes,  being  designed 
to  preserve  the  secrecy  of  the  ballot,  and  to 
prevent  fraud,  intimidation,  and  bribery,  wiU 
generally  be  considered  mandatory,  and  this 
will  be  so  in  all  cases  where  the  statute  pro- 
vides that  a  ballot  varying  from  the  require- 
ments of  the  law  shall  not  be  counted."  And 
at  page  825  of  the  same  volume  it  is  said :  "A 
violation  of  mandatory  provisions  will  avoid 
the  election,  without  regard  to  the  motive  of 
the  persons  guilty  of  the  violation,  and  with- 
out any  inquiry  into  the  effect  of  the  result  of 
the  election."  Again  it  is  said:  "No  harm 
was  shown  to  have  resulted  to  con  tester."  It 
appeared  from  the  evidence  in  the  trial  court 
that  upon  the  recount  contestee.  Smith,  bad  a 
majority  of  88  votes  only.  It  further  appeared 
there  were  164  votes  cast  in  Sedalia  that  werd 
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returned  as  '^o  TOtea.**  **In  about  three 
fourths  of  said  ballots,  the  state  of  the  caae 
was  that  the  same  were  not  counted  because 
■oi>e  of  the  three  candidates  for  sheriff  was 
scratched,  leaving  the  other  two  upon  the  bal- 
lot, and  in  a  very  large  majority  of  sucb  three 
fourths  of  said  ballots  the  aforesaid  result 
arose  from  the  fact  that  the  voter  struck  out 
one  column  of  candidates,  or  the  candidates  of 
one  political  party,  and  left  the  candidates  of 
the  other  two  parties  or  columns  intact." 
Now  according  to  the  statutes  of  this  state,  as 
only  the  nominees  of  two  political  parlies  had 
been  certified  to  the  county  clerk,  no  other 
names  could  lawfully  be  placed  on  the  ballots 
4it  said  election;  and,  had  there  been  only  the 
two  names  of  the  contestor  and  contestee  on 
the  official  ballot,  the  striking  off  of  either  of 
their  names  would  have  left  the  other  a  vote; 
but,  when  a  third  name  illegally  appeared  on 
this  ballot,  the  striking  off  of  the  name  left  a 
Yote  for  two  candidates,  which  rendered  it 
void,  or  '*no  vote."  There  were  164  votes  of 
this  character  in  Sedalia  alone,  and  the  ma- 
jority is  only  83.  Who  will  say  that  the  plac- 
ing of  the  third  name  illegally  on  these  ballots 
•did  not  render  this  election  uncertain?  It  has 
often  been  said  that  if  the  irregularities  in  an 
•election  are  so  great  as  to  render  the  choice 
•doubtful,  they  will  avoid  the  election.  Scran- 
ton  Barrough  Caae,  Brightly,  Elect.  Cas.  455;  6 
Am.  &  Eng.  Encyclop.  Law,  p.  828,  note  S, 

But  it  is  argued  that  our  Constitution  se- 
cures to  every  voter  the  right  to  cast  his  ballot 
for  whom  he  pleases.  Certainly  this  is  not  de- 
nied, and,  in  order  that  he  may  not  be  re- 
atricted  simply  to  those  candidates  whose 
names  are  printed  on  the  official  ballot,  it  is 
•expressly  provided  in  section  4778  that  "at  the 
•end  of  the  list  of  candidates  for  each  office 
ahaU  be  left  a  blank  space  large  enough  to 
-contain  as  many  printed  names  of  candidates 
•as  there  are  offices  to  be  filled."  We  ain'ee 
with  counsel  for  appellee  that  if  this  new  Elec- 
tion Law  of  May  16,  1889,  should  restrict  the 
election  to  the  names  printed  on  the  official 
ballot,  and  make  no  provision  for  his  substitut- 
ing any  name  he  chose  for  an^  office  to  be 
chosen,  it  would  be  unconstitutional.  On  the 
•contrary,  it  has  expressly  guards  af?ainst  that 
in  section  4778,  bv  leaving  space  for  him  to 
write  the  names  of  as  many  candidates  as  there 
are  offices  to  be  filled. 

But  we  are  not  certain  that  we  fully  com- 
prehend the  objection  that  this  Act  is  uncon- 
atitutional,  if  it  is  construed  that  a  ballot  shall 
not  be  counted  if  it  contains  written  matter  not 
authorized  by  the  statute.  The  term,  "elec- 
tions shall  be  free  and  open,"  is  very  general. 
If,  by  it,  we  are  to  understand  that  we  citi- 
zen mav  defv  all  regulations  prescribed  by 
law,  call  and  hold  edections  whenever  he  sees 
fit,  and  vote  in  any  manner  that  may  suit  his 
fancy,  then  all  elections  laws  are  unconstitu- 
tional. But  we  hold  that  '*the  electoral  fran- 
<ih\ae  is  not  an  unrestrained  license.  In  a 
government  of  law,  the  law  must  regulate 
the  manner  in  which  it  is  to  be  exercised.  The 
time,  occu9ion,  and  mode  of  voting  are  to  be 
prescribed  bj^  the  Lesisiature  in  subordination 
to  the  provisions  of  the  Constitution."  Paine, 
Elections,  §  5  (18»8).  A  careful  scrutiny  of 
this  Act  has  not  revealed  anything  in  the  pro- 

16  L.  R.  A. 


visions  requiring  the  oounty  clerk  to  print  the 
ballots,  and  prescribing  what  names  shall  be 
printed  thereon,  that,  in  our  opinion,  conflicts 
with  a  free  and  open  election.  If  an  aspirant 
for  office  does  not  belong  to  any  of  the  great 
parties  in  this  country,  and  is  not  fortunate 
enough  to  have  the  nomination  of  a  party  that 
cast  8  per  cent  of  the  votes  at  the  last  election, 
he  is  still  not  debarred.  He  can  procure  the 
certificate  of  electors  within  his  district  or  po 
litical  division  to  the  number  equal  to  1  per 
cent  of  the  vote  cast  at  the  last  general  elec- 
tion. This  system  contains  many  features  that 
are  new,  and  they  have  not  yet  received  con- 
struction by  the  courts  of  the  sevt^ral  states. 

In  iVtM  V.  Lvsh,  10  Mont.  61,  the  Supreme 
Court  of  Montana  held  that  as  this  was  an 
English  statute,  and  had  been  often  construed 
bv  the  courts  of  that  country,  the  territory  of 
Montana  must  be  presumed,  in  adopting  it,  to 
take  it  with  the  construction  it  had  received 
in  England,  and  consequently  held  an  election 
void  where  the  successful  candidate  at  the 
polls  had  not  been  nominated  as  required  by 
law,  but  had  succeeded  in  getting  his  name  on 
the  official  ballot.  That  court  reached  that 
conclusion  after  a  thorough  examination  of 
the  English  and  Australian  cases.  In  adopt- 
ing that  construction,  it  followed  eminent  au- 
thority. Fennoek  v.  Dialogue,  27  U.  8.  2  Pet. 
1,  7  L.  ed.  827;  McDonald  v.  Hot)ey,  110  U.  8. 
628,  28  L.  ed.  271;  AOen  v.  8t.  LouU  Nat 
Bank.  120  U.  S.  84,  80  L.  ed.  576;  Pratt  v. 
American  BeU  Teleph.  Co.  141  Mass.  225,  1 
New  Eng.  Kep.  760;  SkouUn  v.  Wood,  57  Mo. 
880.  But  the  power  of  the  Legislature  to  reg- 
ulate elections  has  been  elaborately  review^ 
by  the  Court  of  Appeals  of  New  York  very 
recently  in  the  case  of  Peojfie  v.  Onondaga 
County  Oantaesers,  129  N.  Y.  895,  14  L.  R. 
A.  624.  The  Australian  ballot  system,  with 
some  modifications,  was  adopted  by  the  Leiris- 
latufe  of  that  stete  in  1801.  The  title  of  the 
Act  was  *'  An  Act  to  Promote  the  Independ- 
ence of  Voters  at  Public  Elections,  Enforce 
the  Secrecy  of  the  Ballots,  and  Provide  for 
the  Printing  and  Distribution  of  Ballots  at 
Public  Expense."  Laws  N.  Y.  1891,  chap. 
296.  Section  81  of  the  Act  provides  that  "no 
inspector  of  election  shall  deposit  in  a  ballot 
box,  or  permit  any  other  person  to  deposit  in 
a  ballot  box,  on  election  dav,  any  ballot  which 
is  not  properly  indorsed  and  numbered,  except 
in  the  cases  provided  for  in  section  21  of  this 
Act.'*  Section  17  of  the  Act  required  this  in- 
dorsement, **  Official  ballot  for ;"  and 

it  was  provided  that,  after  the  word  "for,"  in 
the  blank,  should  follow  the  description  of  the 
polling  place  for  which  the  ballot  is  prepared, 
the  date  of  the  election,  and  a  foe  nmile  of  the 
signature  of  the  county  clerk,  "and  the  ballot 
shall  contain  no  caption  or  other  indorsement." 
The  town  of  Oamillus,  in  Onondacra  county, 
was  divided  Into  two  election  prerincts.  In 
some  way  it  turned  out  that  all  the  Reput)]ir<in 
ballots  in  district  No.  1,  in  said  town,  were  in- 
dorsed, "Official  ballot  for  second  (lis' riot  poll, 
town  of  Oamillus,"  November  8,  1891;  and 
in  district  No.  2  all  the  Republionn  ballots 
were  indorsed  "for  first  district."  There  were 
l,252of  these  ballots.  The  inspectors  counted 
these  ballots  for  Rufus  T.  Peck,  Republican 
candidate  for  senator.    A  proceeding  by  man- 
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damns  was  begun  in  the  supreme  court  to  re- 
quire the  canvassers  to  reject  these  ballots  as 
ulegal,  and  the  writ  was  made  peremptory  in 
that  court.  On  appeal  to  the  court  of  appeals 
that  order  was  affirmed.  Opinions  were  writ- 
ten bj  Chief  Justice  Kueer  and  Judges  Gray 
and  O'Brien,  in  which  the  decisions  of  this 
court  in  West  v.  Boas,  58  Mo.  850,  and  Ledbet- 
terY,  Hall,  62  Mo.  422,  were  quoted  and  ax>- 

g roved.  These  opinions  with  one  accord  all 
old  that  as  "the  Act  provides  that  no  ballots 
not  properly  indorsed  shall  be  received,  or,  if 
received,  shall  be  counted,"  it  is  imperatively 
the  duty  of  the  canvassing  ofQcers  to  reject 
them.  Says  Chief  Justice  Kuger:  "But  it  is 
urged  that  a  strict  construction  of  the  law  must 
result  in  disfranchisement.  This  is  true,  but 
the  law  plainly  contemplates  such  a  result,  and 
who  can  complain,  except  those  who  are  op- 
posed to  any  restrictioDS  whatsoever  upon  the 
action  of  the  election  ?  No  advocate  of  the  Re- 
form Ballot  Law  can  justly  criticise  a  result 
which  was  in  the  minds  of  its  authors  when  the 
law  was  drafted  and  enacted.  They  clearly 
contemplated  this  effect,  and  determmed  that 
the  in  justice  which  a  few  might  suffer  through 
ignorance,  willful  blindness,  or  inattention  to 
the  requirements  of  law  should  not  be  per- 
mitted to  defeat  the  great  good  to  be  secured 
to  the  whole  people  by  the  adoption  of  an  ef- 
fectual scheme  lor  the  purification  of  elec- 
tions." Let  it  be  conceded  that  the  arguments 
of  the  judges  in  sustaining  the  Jaw  proceed 
principally  upon  the  necessity  of  a  secret  bal- 
lot, and  to  permit  the  irregularity  to  go  un- 
punished would  destrov  that  secrecy,  still  the 
great  underlying  consideration  was  that  "elec- 
tions are  a  contrivance  of  goyernment,  which 
prescribes  who  are  electors  and  how  they  may 
express  their  will,  and  it  is  a  legitimate  exer- 
cise of  power  to  prescribe  the  description  of 
ballots  which  shall  be  used." 

This  case  fully  meets  the  ar^ment  of  re- 
spondent, that  the  ballots  in  this  case  at  bar 
were  official  ballots  prepared  by  the  county 
clerk,  and  his  illegal  act  cannot  disfranchise 
a  voter.  In  the  Kew  York  case  the  ballot  was 
indorsed  '^Official  Ballot,"  but,  by  the  willful 
or  negligent  act  of  the  clerk,  the  wrong  pre- 
cinct was  indorsed,  and  they  were  rejected. 
The  point  is  identical  in  principle.  It  was  the 
act  of  an  official,  and  that  court,  as  we  have 
already  said,  but  followed  our  own  decisions. 
supra,  wherein  the  act  of  the  election  judges 
disfranchised  a  whole  township.  The  Su- 
preme Court  of  Connecticut  in  Talcott  t.  Phil- 
brick,  59  Conn.  472,  10  L.  R.  A.  150,  had  a 
question  identical  in  principle  with  this. 
There,  as  in  Missouri,  this  Australian  Ballot 
System  was  adopted  in  1889.  By  the  first  sec^ 
tion  of  chapter  247,  p.  155,  Acts  Conn.  1889, 
it  is  provided,  amom;  other  things:  "In  addi- 
tion to  the  official  Indorsement,  ballots  shall 
contain  only  the  names  of  the  candidates,  the 
office  voted  for,  and  the  name  of  the  political 
party  issuing  the  same."  And  section  12  pro- 
vided that  "all  ballots  cast  in  violation  of  the 
foregoing  provisions,  or  which  do  not  conform 
to  the  foregoing  requirements,  shall  be  void, 
and  not  counted."  Ceitain  ballots  (286  in 
number),  bearing  the  names  of  all  the  Repub- 
lican candidates,  and  in  every  respect  com- 
plying with  the  law,  save  and  except  they  bore 
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the  name  "Citizens',  "  were  cast  at  that  eleo 
tion.  These  ballots  were  issued  by  the  Re- 
publican party.  The  court  held  these  ballots 
were  void,  and  should  not  be  counted.  Says 
the  court:  "We  are  relieved  of  any  obligation 
to  inquire  as  to  the  necessity  or  reason  of  this 
or  that  requirement,  and  we  are  not  at  liberty 
to  dispense  with  anything  that  is  required, 
whatever  the  reason  for  it  may  be,  or  even  if 
without  any  apparent  reason  at  all.  The  Leg- 
islature has  spoken,  and  obedience  is  our  fii^ 
and  only  duty.  It  is  at  liberty  to  throw 
around  the  ballot  box  such  safe-guards  and 
regulations  as  it  may  deem  proper,  and  it  is 
the  duty  of  the  citizen  to  conform  thereto. 
Some  inconvenience  is  not  too  great  a  price  to 
pay  for  an  honest,  pure  ballot.  And,  as  ap- 
plicable to  the  notice  of  contest  in  this  case, 
the  court  says:  "The  ballot  does  not  speak 
the  truth.  It  purports  to  have  been  issued  by 
a  Citizens'  party,  but  it  was  in  fact  issued  by 
the  Republican  party.  It  implies  there  was  a 
Citizens'  party,  but  there  was  not.  In  this 
case,  the  ballot  implies  there  was  a  Union  La- 
bor Party,  but  the  motion  to  strike  out  con- 
fesses there  was  not;  and  yet  the  names  of 
candidates  of  such  a  party  were  placed  on  this 
so-called  official  ballot,  to  mislead  and  confuse 
the  voter,  and  actually  had  that  result.  Id 
Fields  V.  Osb(yrne,  60  Conn.  544,  12  L.  R  A. 
551,  this  same  Connecticut  statute  again  came 
under  review.  This  was  an  annual  election 
for  the  town  of  Braoford.  Among  other  of- 
fices to  be  filled  was  that  of  town  clerk.  By 
the  statutes  this  office  is  ex  oMeio  the  registrar 
of  births,  marriages,  and  deaths  in  their  re- 
spective towns.  So  vacancv  existed,  and  by 
law  no  election  for  probate  judge  was  author- 
ized at  this  election.  There  were  two  tickets 
in  the  field.  The  Democratic  ticket  and  a 
Citizens'  ticket.  On  the  Citizens'  ticket  were 
the  words,  "For  judge  of  probate,  Henry  EL 
Steadman."  On  the  Democratic  ticket  were 
the  words  "For  town  clerk  and  ex  officio  reg- 
istrar of  births,  marriages,  and  deaths."  The 
court  held  that  the  Citizens'  ticket  containing 
the  woitls  "judge  of  probate"  were  illegal,  and 
should  not  be  counted,  and  also  rejected  the 
Democratic  tickets  with  the  words  **ex  ofieio 
registrar,"  etc.  Judge  Seymour,  delivering 
the  opinion  says:  "  A  plain  provision  of  the 
law  us  violated  in  a  point  concerning  which 
the' Act  does  not  authorize  us  to  inquire  into 
the  intent  or  the  consequenoes of  the  violation. 
In  short,  the  Legislature  has  seen  fit  to  say,  if 
a  ballot  contains  the  addition  to  the  specified 
contents  which  these  do,  it  shall  be  void.  Un- 
less we  are  prepared  to  hold  the  Act  unconsd- 
tational,  we  cannot  disregard  its  requirementa 
If  it  is  harsh  and  unreasonable,  the  remedy  is 
with  the  Legislature  that  enacted  it,  and  not 
with  the  courts,  which  are  bound  to  respect 
it."    See  also  Re  Vote,  Marks,  17  R.  L  — . 

The  Act  of  1889  was  confined  to  cities  of 
5,000  inhabitants.  It  was  an  experiment.  The 
Legislature  apparently  hesitated  to  adopt  it 
for  the  state  at  larjze,  lest  its  requirements 
might  confuse  the  orncers  and  voters;  but  the 
city  elections  demonstrated  that  it  was  not 
difficult  to  comply  with  it,  and  it  rapidly  won 
the  public  favor,  so  that  the  present  IJegisla- 
ture  has  applied  its  provisions  to  every  precinct 
in  the  state.    Except  for  the  gravest  reasons* 
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we  onght  not  to  set  aside  the  plain  mandate  of 
the  Legislature;  but,  if  we  permit  the  plain 
violation  of  that  law  that  was  committed  in 
this  case,  we  nullify  the  statute.  But  it  is  ob- 
jected that,  notwithstanding  the  countv  clerk 
placed  upon  the  ballots  at  this  election  the 
names  of  candidates  in  positive  violation  of  the 
statute,  the  contestor  cannot  complain,  because 
section  4778  provides:  '*  Whenever  it  shall 
appear  by  affidavit  that  an  error  or  omission 
has  occurred  in  the  publication  of  the  names 
or  description  of  candidates  noihinated  for 
office,  or  in  the  printing  of  the  ballots,  the  cir- 
cuit court  of  any  countv,  or  the  judge  thereof 
in  vacation,  or,  if  the  circuit  ludge  is  then  ab- 
sent from  the  coun^,  a  judge  of  the  circuit 
court,  may,  upon  application"  by  anv  elector 
by  order,  require  the  county  clerk  of  the 
county  court  to  correct  such  error,  or  to  show 
cause  why  such  error  should  not  be  corrected." 
This  section  was  intended  to  correct  mistakes 
in  the  namr-s  of  the  candidates  nominated,  or 
the  designation  of  the  offices  for  which  they 
were  candidates,  upon  the  application  of  anv 
elector.  It  does  not  purport  nor  do  we  think 
it  was  intended  as  furnishing  a  mode  of  pro- 
cedure to  a  candidate  who  was  wrongfully  de- 
nied a  place  on  Uie  ticket,  nor  a  remedy  for 
those  lawfully  on  the  ticket  to  puree  it  of 
names  which  had  illegally  been  placed  there- 
on, fiut,  in  any  event,  this  case  is  here  on 
the  pleadings  alone.  There  is  nothing  in  the 
record  that  tends  to  show  that  contestor  had 
,any  knowledge  of  Uie  facts  which  would  now 
estop  him  of  complaining.  In  the  absence  of 
proof  or  allegation  to  the  contrary,  it  will  be 
presumed  that  he  acted  on  the  presumption 
that  the  county  clerk,  a  public  officer,  would 
not  put  on  the  official  ballot  the  name  of  any 
candidate  whose  nomination  had  not  been  cer- 
tified or  filed  as  required  by  law.  In  the  ab 
sence  of  knowledge,  no  one  will  contend  he  is 
estopped. 

2.  Again,  it  is  contended  by  the  contestor, 
Bowers,  that  the  vote  of  the  bedalia  precinct 
should  be  excluded,  for  the  reason  that  the 
county  court  ignored  section  4678  in  the  ap- 
pointment of  judges  of  the  Sedalia  precinct. 
The  statute  (section  4777,  in  connection  with 
4678)  provides  that  the  court  shall  fuppoint  six 
judges  for  each  precinct,  and  in  this  instance 
the  court  appoi d ted  twel  ve  judges.  Instead  of 
one  polling  place  in  the  precioct,  there  were 
two,  75  feet  apart.  Different  judges  received 
and  numbered  the  ballots.  At  one  of  these 
voting  places  1,583  votes  were  cast,  and  at  the 
other  1,578.  By  the  statute  (section  4777,  in 
connection  with  4678)  the  county  courts  are 
empowered  to  appoint  six  judges  only  for  each 
election  precinct.  Three  of  tne  judges  shall 
be  selected  from  the  party  having  the  largest 
vote  at  the  last  election,  and  three  from  the 
party  having  the  next  largest  These  judges 
shall  select  the  two  judges,  one  from  each 
party,  to  have  charge  of  the  ballots,  and  fur- 
nish them  to  the  voters.  And  minute  direction 
is  given  in  the  statute  for  the  conduct  of  the 
election.  There  is  no  warrant  for  the  appoint- 
ment of  double  this  number  and  opening  a 
new  poll.  After  the  court  had  appointed  six, 
the  power  of  attorney  was  exhausted,  and  those 
appointed  after  that  derived  no  authority.  If 
ts    r.o»i»i*v  court  of  Pettis  county  may  disre- 
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gard  the  election  law  by  appointing  six  addi* 
tional  judees  and  a  second  polling  place,  they 
may  establish  a  dozen  in  the  same  precinct 
and,  if  that  court  may  do  this,  all  other  county 
courts  may  do  likewise.  The  precedent  would 
be  dangerous  and  pernicious.  It  would  open 
wide  the  door  for  fraudulent  practices,  and 
practically  nullify  the  statute. 

Counsel  for  contestee  says:  "  Certainly  some 
of  the  ludges  acted  legally,  and  how  can  it  be 
decided  as  to  which  lot  of  ballots  shall  be 
thrown  out,  and  which  body  of  electors  de- 
prived of  their  votes?"  We  answer  that,  where 
the  conduct  of  the  election  Is  so  g^ssly  irreg- 
ular that  the  courts  cannot  determine  which 
are  legal  and  which  illegal,  the  whole  should 
be  disregarded.  In  no  other  way  can  the  luws 
be  upheld,  and  the  purity  of  the  ballot  pre- 
serve. 

As  to  the  provision  of  the  statute,  we  think 
there  is  little  trouble  in  ascertaining  the  reason 
upon  which  it  rests.  Observation  and  exT>eri- 
ence  have  taught  that  one  of  the  greatest  evils 
attending  our  popular  elections  has  ber>n  the 
crowding  of  the  polls.  In  this  way  the  not 
over  scrupulous  partisan  manages  to  delay 
voters,  deter  the  timid  and  diffident  voter,  an- 
noy the  judges  with  frequent  and  unfounded 
challenges  and  other  interruptions,  and  block 
the  way  for  all  but  his  own  party.  To  avoid 
this,  the  statute  is  ampler  in  its  authority  to 
the  county  court  to  make  the  precinct  or  elec- 
tion distncts  small  enough  that  six  judces  only 
will  be  required  to  receive  and  count  tne  vote. 
The  county  court  of  Pettis  county  when  it 
appointed  twelve  judges  for  one  precinct  by  its 
very  record  disclosed  the  absolute  necessity  for 
dividing  this  precinct.  It  is  a  virtual  finding 
that  six  ludges  could  not  receive  and  count  the 
votes.  Instead,  in  that  city,  of  their  following 
the  plain  provisions  of  the  statute,  and  divid- 
ing the  precinct,  they  made  this  unauthorized 
appointment  of  six  additional  judges,  and  in 
this  way  preserved  all  the  objectionable  feat- 
ures of  a  popular  election,  and  secured  to  the 
people  of  that  city  none  of  the  benefits  that  the 
statute  was  designed  to  secure.  The  statute 
wisely  provides  that  "each  voter  shall  vote 
only  in  the  township  in  which  he  resides,  or, 
if  in  a  town  or  city,  then  in  the  election  district 
therein  in  which  he  resides."  This  provision 
was  made  so  that  the  judges  and  voters  could 
more  readily  know  who  is  entitled  to  vote,  and 
the  more  easily  detect  any  attempt  to  vote  ille* 
gaUy,  either  from  want  of  residence  or  non- 
age, or  other  disability.  McCrary,  Eleo- 
t&ns,  §651.  Moreover,  by  having  precincts 
small  enough  for  two  judges  to  receive  and  two 
to  count,  the  judges  may  more  deliberately 
hear  challenges  anddecide  them,  without  de- 
nying others  the  right  to  vote.  Judge  McCra- 
ry, in  his  work  on  Elections,  expresses  the 
opinion  that  no  precinct  should  contain  over 
800  voters;  indeed,  he  lays  it  down  as  a  cardi- 
nal principle  that  multiplication  of  voting  pre- 
cincts will  prove  an  effectual  remedy  for  all 
the  evils  that  flow  from   overcrowding  the 

Soils.  And  there  are  other  considerations  that 
oubtless  controlled  the  Legislature.  It  was 
intended  that  the  boundaries  of  each  precinct 
should  be  defined,  and  every  elector  therein 
should  know  the  voting  place.  It  was  never 
intended,  as  watf  done  here,  that  the  initial  let 
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ter  of  a  voter's  name  should  subject  bim  to  tbe 
aDDoyance  of  going  from  one  voting  place  to 
another,  according  to  tbe  initial  letter  of  his 
name.  It  was  tbe  dear  intention  of  tbe  law 
that  every  voter  in  each  precinct  should  vote 
at  one  and  the  same  place,  and  that  these  pre- 
cincts should  be  small  enough  to  permit  each 
voter  to  cast  his  ballot  on  the  day  of  election 
without  annoyance.  Tbe  suggestion  that  this 
bad  been  previously  done  is  not  in  the  case, 
and,  if  it  was,  is  no  justification.  There  was 
no  evidence  heard  on  this  branch  of  the  case 
that  woujd  tend  to  estop  tbe  con  tester.  As 
tbe  judges  in  excess  of  six  were  not  even  de 
facto  judges,  it  resulted  that  at  least  six  per- 
sons unauthorized  by  statute  were  permitted 
to  pry  into  tbe  ballots  of  the  voters,  and  thus 
destroy  that  secrecy  whicb  tbe  Constitution 
secures  against  eveiy  one  but  a  sworn  and  law- 
ful election  ofQcer.  Tbe  position  taken  bv  my 
learned  brother  that  tbe  two  polling  places 
within  one  precinct  is  not  an  abuse  of  tbe  statute 
is  not  sustain^  by  those  judges  of  this  court 
who  hold  that  this  violation  of  a  positive  enact- 
ment does  not  vitiate  the  election.  The  case 
from  tbe  supreme  court  otTexsiSiDavisy, State, 
12  8.  W.  Rep.  957,  76  Tex.  420)  is  cited  as  au- 
thority. But  the  facts  in  that  case  show  that  the 
county  court  made  tbe  mistake  of  putting  two 
wards  in  one  precinct,  and  only  appointing  one 
set  of  ofificers  for  each  precinct.  I  presume  I 
may  be_permitted  also  to  cite  the  dissenting  opin- 
ion of  «/t/d'^«  Henry,  12  8.  W.  Rep.  962,  as  fur- 
nishing to  my  mind  tbe  most  satbfactory  rea- 
sons why  the  election  in  that  case  should  have 
been  held  void.  I  quote  from  his  opinion: 
''The  doctrine  of  de  facto  election  piecincts 
finds  no  place  in  the  law.  What  it  is  unlaw- 
ful for  tbe  commissioners'  court  and  tbe  voter 
to  do  in  tbe  first  instance  cannot  become  right 
or  lawful  by  being  repeated.  The  law,  much 
less  tbe  Constitution,  cannot  be  repealed  or 
superseded  by  such  methods.  •  .  .  The 
law  does  not,  however,  authorize  two  separate 
elections  to  be  held  in  one  ward  or  any  one 
precinct.  It  directs  and  authorizes  one  only. 
For  the  purpose  of  preventing  fraudulent  vot- 
ing, the  policy  of  the  law  is  that  there  shall  be 
only  one  poll  at  which  one  person  can  cast  his 
vote."  I  am  glad  that  the  judgment  of  this 
court  does  not,  at  least,  approve  tbe  clear  vio- 
lation of  tbe  law  in  appointing  two  sets  of  elec- 
tion judges  in  one  precinct,  and  that  in  tbe 
future  tbe  county  court  will  avoid  this  clear 
violation  of  the  spirit  and  letter  of  the  law. 
This  appeal  will  accomplish  this  much  good, 
if  no  more.  I  cannot  give  my  assent  to  tbe 
opinion  of  tbe  majority.  I  understand  that 
the  Legislature  has  a  right  to  enact  laws  regu- 
lating elections,  and  that  it  is  tbe  duty  of  tbe 
courts  and  tbe  citizens  alike  to  obey  them,  so 
long  as  they  do  not  infringe  tbe  Constitution. 
When  the  Legislature  adopted  what  is  popu- 
larly known  as  the  * 'Australian  Ballot  Law," 
its  purpose  was  most  clearly  to  throw  around 
tbe  voter  and  bis  ballot  additional  safe  fi:uards, 
and  render  him  less  liable  to  be  deprived  of  bis 
suffrage.  All  good  citizens  appreciate  the  im- 
portance of  preserving  the  ballot  in  all  its  pu- 
rity; tbe  only  difference  that  can  arise  is  as  to 
the  method  of  so  doing.  We  hold  that  the 
noost  effectual  way  of  accomplishing  this  is  to 
require  these  election  officers  to  obey  the  stat- 
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ute.  It  follows  from  these  Tiews  that  I  hold 
the  ballots  containing  tbe  names  of  the  Union 
Labor  candidates  void,  and  that  the  dividing 
of  the  city  into  two  polling  places  was  illefiral 
and  unauthorized,  and  resulted  in  placing  the 
ballots  in  the  bands  of  parties  who  had  no  au- 
thority to  see  them,  and  was  a  clear  violation 
of  the  statute.  In  so  doing.  I  follow  the  com- 
mand of  the  law  in  a  matter  of  the  highest 
public  concern.  Tbe  judgment  of  the  circuit 
court  should  be  reversed,  and  the  cause  re- 
manded for  trial  in  accordance  herewith.  I 
am  authorized  by  Sherwood,  Gk.  J.,  to  say 
he  concurs  fully  in  all  I  have  said,  and 
ThomaSf  J.,  concurs  in  the  result  I  would 
reach. 

Thomast  J,: 

I  concur  in  the  result  reached  by  my  Brother 
Gantt  on  tbe  second  point  discussed  in  his 
opinion,  but  I  fear  he  has  stated  the  principles 
upon  which  he  bases  that  result  too  broadly. 
I  am  not  prepared  to  say  that  a  county  clerk's 
action  in  preparing  a  ticket  under  our  election 
laws  can  be  reviewed  by  tbe  courts  after  the 
election  in  all  cases,  nor  am  I  willing  to  say 
that  it  cannot  be  reviewed  in  any  case.  That 
would,  in  my  judgment,  depend  on  circum- 
stances. Under  the  specifications  in  the  notice 
of  contest  in  this  case  which  were  stricken  out 
on  motion  of  the  contestee.  the  cootestor  would 
have  had  tbe  right  to  introduce  evidence  to 
show  that  the  Union  Labor  party  had  no  ex- 
istence in  Pettis  county;  that  Sappington  had 
not  been  nominated  by  any  party,  or  by  any 
number  of  electors;  that  his  nomination  had 
not  been  certified  to  the  clerk  at  all;  and  that 
the  clerk  arbitrarily  put  his  name  on  tbe  official 
ballot  without  deciaing,  or  attempting  to  de- 
cide, anything,  simply  because  he  was  request* 
ed  to  put  it  there,  and  in  that  case  the  ballot 
would  have  been  void.  I  fully  concur  in  what 
was  said  by  8herwood,  P,  J„  in  division  No. 
1,  in  State  v.  Lesueur,  108  Mo.  253,  that  tbe 
secretary  of  state  does  not  occupy  "the  attitude 
of  a  mere  figurehead  or  automaton,  moved 
about  at  the  whim  or  touch  of  every  eager  ap- 
plicant who  desires  tbe  performance  of  duties 
which  pertain  to  his  office.  When  applied  to 
for  the  discharge  of  such  duties,  although  his 
discretion  may  not  reach  the  height  known  as 
'judicial,'  ...  yet  it  cannot  be  doubted  that 
some  portion  of  tbe  qualities  and  attributes  of 
discretion  inhere  in  the  discharge  of  his  official 
duties,  requiring  bim  to  consider  before  acting, 
and  to  search  and  inquire  before  reaching  and 
announcing  a  conclusion."  These  remarks  are 
as  applicable  to  the  county  clerk  under  our 
election  statutes  as  to  the  secretary  of  state, 
but  I  do  not  believe  the  power  of  the  secretary 
of  state  or  clerk  in  preparing  the  official  bal- 
lot is  unlimited.  It  would  be  a  pernicious 
doctrine  for  the  courts  to  assert  that  the  coun- 
ty clerk  can  arbitrarily  and  ad  libitum  put 
names  on  tbe  official  ballot  that  ought  not  to  be 
put  on  it,  and  that  the  candidates  who  have  a 
legal  right  to  have  their  names  on  it  must  re- 
sort to  the  courts  before  the  election  or  lose  their 
remedy.  On  the  other  hand,  if  the  clerk 
should  receive  the  certificate  of  nomination, 
should  examine  into  tbe  facts  in  regard  to  it, 
should  decide  that  the  names  of  the  parties 
mentioned  therein  ought  to  go  on  the  official 
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ballot,  and  should  piiDt  and  publish  it  as  re- 
quired by  law.  aud  uo  oblectiou  to  it  should 
be  made  prior  to  the  election,  the  courts,  in  a 
contest  arising  in  reread  to  it  after  the  election, 
might  very  well  rnose  to  interfere  with  the 
clerk's  decision,  and  hold  the  baQot  good, 
though  it  i^ould  turn  out  that  certain  names 
were  improperly  printed  on  it  But  the  courts 
should  hold  the  ballot  void  if  it  appear 
that  names  were  illegally  printed  on  it,  unless 
it  should  be  proved  Siat  the  clerk  did  consider 
before  acting,  and  that  he  did  search  and  in- 
quire before  reaching  a  conclusion;  that  he  did 
exercise  his  Judgment  and  discretion;  and  that 
he  did  not  arbitrarily,  and  without  a  pretense 
of  authority  or  right,  print  the  unauthorized 
names  on  the  ballot.  I  take  the  position  that 
the  derk  has  not  a  carte  blanche  to  put  the 
name  of  every  eager  applicant,  who  mav  so 
request,  on  the  official  ballot;  nor  should  a 


ballot  be  declared  void  In  every  case  in  which 
a  name  is  on  it  which  ought  not  to  be  on  it, 
where  the  clerk  exercised  a  sound  discretion  in 
preparing  it.  This  leaves  the  courta  to  review 
the  action  of  the  clerk,  and  to  adjudicate  the 
issue  as  the  very  right  of  each  case  may  de- 
mand. The  court  below  ough  t  to  have  refused 
to  strike  out  the  portions  of  the  notice  of  con- 
test it  did  strike  out;  ought  to  have  heard  the 
evidence  in  renurd  to  how  and  why  the  names 
of  the  Union  Labor  candidates  were  printed  on 
the  ballot;  and  to  have  disposed  of  the  issue 
on  the  evidence.  I  fully  agree  with  my 
Brother  Barclay  in  what  he  has  said  in  his 
opinion  in  regara  to  the  election  precincts  in 
Sedalia.  For  the  reasons  given  above,  I  think 
the  Judgment  of  the  lower  court  ought  to  be 
reversed,  and  the  cause  remanded  for  new  trial 
on  the  merits. 
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STATE   OF  NEW   JERSEY,  Stephen   B. 
RANSOM,  Proeecutor, 

V. 

Daniel  BLACK. 

^1.  The  ri|fht  to  TOte  secured  by  the  Constt- 
tation  can  only  beoome  operative  by  legislation* 
and  any  reasonable  leglslatiye  reffuJation  for  the 
purpose  of  seourinflr  an  enforced  secrecy  of  the 
ballot  Is  not  a  deprivation  of  a  right  to  vote. 

8.  The  elaaee  la  section  68  of  the  Elee- 
tlon  Aet  of  1890»  prohlUtiiis  any  elee- 
ttomeerlng*  on  an  election  day  within  100  feet 
of  any  polling  place,  is  a  reasonable  police  regu- 
lation to  secure  good  order  about  the  polls. 

8.  An  objection  that  the  danee  In  seiy 
tion  80»  whieh  providea  thatt  if  any 
ballot  shall  have  thereon  a  mark*  sign, 
signature,  or  device  other  than  permitted  by  the 
Act,  it  shall  be  void,  is  unconstitutional,  because 
the  voter  may  loee  his  vote  by  the  fraud  or  neg- 
lect of  thoee  preparing  the  ballots,  is  not  sound. 
The  most  stringent  directions  are  given  respect- 
ing the  preparation  of  the  oflHoial  ballots,  and  the 
law  presumes  that  they  will  be  obeyed. 

4«  The  elangee  whleh  provide  that  only 
those  parties  eastinfl^  a  certain  per- 
centage of  the  TOte  at  the  last  election« 

and  thoee  parties  presentlDg  petitions  signed  by 
a  certain  number  of  voters,  shall  be  entitled  to 
official  ballots,  is  a  Valid  regulation  to  restrain 
the  number  of  ballots  to  be  printed  and  dlstrll^ 
uted  within  reasonable  limits. 

5«  The  ftkot  that  a  woter  may  be  com- 
pelled* in  exercising  his  right  towote* 
to  deposit  a  ballot  having  npon  it  the 
name  or  style  of  a  party  of  whose 
principles  he  disapprowes  Is  not  an  illegal 
deprivation  of  a  right  to  vote;  for  if  a  voter  ex- 
ercises his  right  to  erase  the  names  of  all  the 
candidates  on  the  ticket,  and  inserts  the  names  of 
*Head  notes  by  BaaD,  J. 


persons  who  stand  for  an  entirely  different  prin« 
oiple,  the  heading  of  the  ticket  becomes  mean- 
ingless 8S  an  expression  of  the  voter*s  sentiments. 

(June  9,  IIWB.) 

CERTIORARI  to  the  Court  of  Common 
Pleas  for  Hudson  County  to  review  a  judg- 
ment affirming  a  Judgment  of  the  Second  Dis- 
trict Court  of  Jersey  City  imposing  a  fine  upon 
defendant  as  a  penalty  for  the  alleged  viola^ 
tion  of  the  election  laws.    Ajflrmed. 

The  facts  are  stated  in  the  opinion. 

Argued  hefore  Dixon,  Qamson,  and  Reed, 
JJ. 

Mr.  Stephen  B.  Ransom^  in  propria 
penona. 

Mr,  Thomas  J.  Kennedy  for  defendant. 

Reedt  /.,  delivered  the  opinion  of  the 
court: 

Section  68  of  the  new  Election  Act  reads  as 
follows:  "  No  voter  shall  knowingly  vote,  or 
offer  to  vote,  any  ballot  except  an  omcial  bal- 
lot inclosed  and  sealed  in  an  official  envelope, 
as  by  this  Act  required.  Any  person  violating 
this  provision  shall  incur  a  penalty  of  $26  for 
each  and  every  offense,  to  be  recovered  by  an 
action  of  tort,  before  any  court  of  competent 
Jurisdiction,  by  any  person  who  bona  fide  shall 
first  bring  suit"  The  defendant  below  voted 
a  ballot  printed  at  his  own  exi>ense.  with  no 
indorsement  upon  the  back,  as  is  re<^uired  upon 
official  ballots,  and  therefore  admittedly  con- 
travened the  section  Just  mentioned.  This  is 
admitted  by  the  prosecutor,  but  he  ai  tacks  the 
Judgment  by  challenging  the  validity  of  the 
statute  prescribing  the  penalty.  The  indict- 
ment against  the  Act  sets  out  a  number  of  par- 
ticulars in  which  it  is  charged  that  the  statute 
is  in  conflict  with  the  state  Constitution.  The 
parts  of  the  statute  which  are  thus  attacked 
are  the  following:  Firet,  the  clause  in  section 
'  68  which  prohibits  electioneering,  on  election 


Non.— As  to  the  power  of  the  Legislature  to 
regulate  the  right  to  vote,  see  Bloomer  v.  Todd,  1 
li.  B.  A.  Ill,  and  note,  8  Wash.  Terr.  599. 

As  to  discrimination  between  political  parties  tn 
in  L.  R.  A. 


respect  to  printing  official  ballots,  see  DeWaltv. 
Bartley  (Pa.)15L.  R.  A.  771. 

As  to  the  Australian  Ballot  System  generally,  i 
note  to  Bowers  v.  Smith,  ante^  75i. 

40 


See  also  17  L.  R.  A.  382,  697,  845;  19  L.  R.  A.  171 ;  42  L.  R.  A.  237. 
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day,  TvithiD  100  feet  of  any  polling  place;  9ec- 
ondf  ihe  lasi  clause  of  section  63,  which  pro^des 
that  any  marked  ballot  or  official  envelope 
shall  not  be  counted;  third,  the  provisions  of 
section  28,  which  entails  upon  those  voters 
who  do  not  belong  to  a  party  who  has  nomi- 
nated candidates,  but  who  wish  to  vote  a  party 
ticket  of  their  own,  the  trouble  of  procuring  a 
petition  signed  by  a  certain  per  cent  of  the 
entire  vote  cast  at  the  preceding  election,  as  a 
condition  precedent  to  adopting  a  party  name, 
und  having  tickets  printed  offlcmlly ;  fourth,  the 
provisions  of  section  88,  limiting  the  number  of 
votes  officially  printed  for  petitioners  to  one  half 
of  tbe  total  number  of  votes  cast  at  tbe  preced- 
ing election;  yf/fA,  the  provision  of  section  82, 
wuich  provides  that  the  official  ballot  shall 
have  upon  it  the  name  or  title  of  the  parlr^  or 
principles  of  the  party  or  petitioner  making 
tbe  nomination.  The  clauses  of  the  Constitu- 
tion which  are  chiefly  relied  upon  by  the  pros- 
ecutor are  the  first  clause  of  the  first  article  of 
the  Bill  of  Rights,  which  guarantees  the  right 
to  enjoy  and  defend  life  and  liberty,  to  acquire, 
possess,  and  defend  property,  ana  to  pursue 
and  to  obtain  safety  and  happiness;  and  the 
second  article  of  the  Constitution,  which  pro- 
vides that  every  male  citizen  of  the  United 
States,  of  the  age  of  twenty-one  years,  who 
shall  have  been  a  resident  of  this  state  one  year, 
and  of  the  county  in  which  he  claims  his  vote 
five  months,  next  before  the  election,  shall  be 
entitled  to  vote  for  all  officers  that  now  are  or 
hereafter  may  be  elected  by  tbe  people. 

It  will  be  observed  that  all  tbe  points,  except 
the  first,  made  against  the  statute,  have  refer- 
ence to  a  right  to  vote.  In  respect  to  these 
grounds  of  complaint,  it  maybe  remarked  that 
the  clause  in  the  Bill  of  Rights  seems  to  have 
no  pertinency.  The  clause  in  the  Bill  of 
Rights  is  a  general  recognition  of  those  abso- 
lute rights  or  the  citizen  which  were  a  part  of 
the  common  law.  Whether  any  advantage  ac- 
crues to  the  citizen  from  these  declaratory 
clauses  in  the  Constitution,  has  been  questioned. 
1  Kent,  Com.  614  But  whether  or  not  some 
or  aU  of  these  rights  were  inherent  in  the  citi- 
zen without  constitutional  recognition  is  unim- 
portant in  the  present  discussion.  It  is  unim- 
portant because  it  will  be  observed  that  the 
material  phases  of  the  prosecutor's  complaint 
is  that  he  has  been  illegally  limited  in,  or  ob- 
structed in,  the  exercise  of  his  ri^ht  to  vote. 
If,  therefore,  the  first-mentioned  clause  of  the 
Constitution  is  to  be  invoked,  it  is  essential  that 
the  right  of  suffrage  shall  be  classed  among 
thi)se  absolute  rights  therein  recognized. 
Nothing,  however,  is  established  more  unques- 
tionably than  that  the  right  of  suffrage  is  not 
an  aosolute  right.  No  such  right  exists,  unless 
specifically  conferred  by  a  constitution  or  a 
statute.  It  is  a  political  right,  and  does  not 
flow  from  the  declaratory  clauses  of  the  Bill 
of  Rights.  1  Story,  Const.  580;  Cooley,  Const. 
Lim.  599.  The  question,  then,  is  whether  any 
of  the  features  of  tbe  statute  illegally  obstructs 
the  voter  in  exercising  the  right  which  is  ex- 
pressly conferred  upon  him.  The  right  con- 
ferred is  the  right  to  vote  for  all  elective 
offices.  As  to  when,  where,  and  how  the  vot- 
ing is  to  take  place  is  left  to  the  Legislature. 
Without  the  intervention  of  the  Legislature, 
the  privilege  conferred  by  the  Constitution 
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would  be  fruitless.  A  wide  field,  therefore,  is 
left  open  for  tha  exercise  of  legislative  discre- 
tion. The  days  upon  which  elections  are  to 
be  held,  the  hours  of  the  day  or  night  during 
whi(di,  or  between  which,  votes  shall  be  re- 
ceived, must  be  determined  by  the  Legislature. 
So,  too,  the  places  where  each  election  is  to  be 
held,  and  the  size  of  the  voting  prednct.  and 
whether  the  size  shall  be  measurea  by  territory 
or  population,  must  also  be  settled  bv  direct  or 
delegated  legislative  authority.  The  widest 
fleld  for  the  exercise  of  legislanve  wisdom  and 
discussion  is  in  adjusting  tne  method  by  which 
the  sentiments  of  the  voter  shall  be  obtained 
and  can  vassed.  The  Constitution  does  not  even 

f)rescribe  that  the  voting  shall  be  done  by  bal- 
ot,  and,  in  fact,  long  after  tbe  adoption  of  tbe 
present  Constitution  township  elections  were 
conducted  otherwise.  In  adopting  a  scheme 
for  these  purposes,  it  will  require  little  thought 
to  perceive  that  many  considerations  besides 
that  of  the  voters'  convenience  must   be  re- 

farded.  The  problem  has  been,  and  still  is, 
ow  to  gather  Uie  prevailing  sentiment  of  the 
voting  lK>dy  so  as  to  best  conserve  the  purposes 
of  popular  government  The  objects  which 
have  seemed  the  most  important  have  been  to 
exclude  unqualified  persons,  and  to  shield  the 
legal  voter  irom  tbe  influences  of  coercion  or 
corruption.  The  discovery  of  a  scheme  of 
votinff  which  would  the  host  secure  these  ob- 
jects had  long  been  in  the  thoughts  of  states- 
men and  reformers.  The  ballot  itself  became 
the  method  of  registering  the  will  of  the  voter 
in  Great  Britain  only  after  a  long  period  of 
agitation.  The  advantage  of  a  system  of  se- 
cret voting  was  stiried  by  the  BenUiammites 
as  early  as  1817.  Encyclopedia  Britannica,  ti- 
tle. Ballot,  In  1885  the  Judges  of  the  court  of 
kings'  bench  doubted  whether  by  ballot  was  a 
legail  mode  of  holding  an  election  in  a  parish 
to  fill  a  vacant  curacy,  under  a  custom 
that  the  parishioners  should  elect  a  suc- 
cessor to  a  deceased  curate.  FauUen^  v. 
Elger,  4  Barn.  &  C.  449.  The  objection  of 
the  Judges  to  the  ballot  was  mainly  that,  if  a 
person  voted  who  was  afterwards  ascertained 
to  have  been  disquRlified,  there  was  no  way  of 
telling  how  he  had  voted.  After  years  of  dis- 
cussion, the  ballot  was  adopted  in  local  elec- 
tions in  Manchester  and  Stafford,  in  1869,  and 
was,  in  1872,  by  the  passage  of  Mr.  Foster's 
Ballot  Act  (55  &  56  Vict.  chap.  88),  introduced 
in  all  parliamentary  and  municipal  elections, 
except  parliamentary  elections  for  universities. 
But  the  mere  use  of  the  ballot  has  been  shown 
by  experience  to  be  ineffectual  to  prevent  co- 
ercion and  corruption.  The  factor  of  supreme 
importance  calculated  to  bring  about  this  r«- 
suit  is  an  enforced  secrecy  respecting  the  choice 
of  the  voter.  So  lonfi^  as  the  ballot  can  lie 
marked  for  identification,  or  the  vote  of  ihc» 
citizen  can  be  disclosed  in  any  way,  tbe  voter 
is  liable  to  be  called  to  an  account  for  his  con- 
duct The  coercionist  will  treat  his  refusal  to 
vote  a  marked  baUot  as  an  adverse  vote.  Tbe 
corruptionist  will  have  the  means  of  assuring 
himself  that  the  vote  he  has  purchased  will  be 
delivered.  The  thoughts  of  those  interested 
in  pure  elections  were  turned  by  these  consid- 
erations to  the  device  of  some  scheme  for  vot- 
ing which  would  secure  compulsory  secrecy, 
and  at  the  same  time  provide  for  an  orderly. 
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equal,  and  convenient  exercise  of  the  ligbt  of 
auffrage.  The  honor  of  first  devising  such  a 
plan  l^longs  to  the  government  of  the  province 
of  South  Australia.  In  1856  a  constitution 
was  adopted  by  that  colony,  ^ranting  popular 
representation  and  manhood  suffrage.  In 
1867-58  the  election  Acts  were  paBsed,  which 
typify  the  system  which  has  spread  to  two  other 
continents  under  the  name  of  the  "Australian 
ballot  system."  The  practical  results  of  the 
introduction  of  this  system  is  shown  by  the 
testimony  of  Sir  Kobert  Richard  Totten,  who, 
M  a  member  of  the  eovemment  of  South  Aus- 
tralia, had  opposed  the  introduction  of  the 
secret  ballot.  His  testimony,  however,  is  that 
rioting  and  disorder  had  disappeared.  Intim- 
idalion  by  landlords  and  trades  unions  alike 
had  disappeared  entirely,  and  the  very  notion 
of  coercion  or  improper  infloences  had  died 
out.  Wigmore's  Australian  Ballot.  The  eood 
results  of  the  Australian  system  induced  the 
passaee  of  the  Act  of  1873  in  Eogland,  already 
mentioned,  which  is  based  substantially  on  the 
South  Australian  method.  Whenever  similar 
election  acts  have  been  put  in  operation  the  sen- 
timent of  the  community  has  been  generally  fa- 
vorable. While  they  do  not  accomplish  alfthat 
is  desirable  in  the  way  of  extirpating  corrupt 
practices,  their  effect  has  undoubtedly  been  to 
secure  quieter  elections,  to  greatly  reduce  cor- 
ruption, and  almost  entirely  destroy  coercive  in- 
fluences. Now,  I  think  this  recapitulation  of 
the  purposes  and  results  of  the  class  of  acts  of 
which  our  own  is  a  specimen  has  a  pertinency 
to  the  questions  mooted  in  this  case;  for  I  think 
that  any  provision  in  such  Act  which  is  likely 
to  bring  about  a  result  which  conduces  to  the 
purity  of  popular  elections  should  receive  a 
favorable  consideration.  It  is  of  course  true 
that,  if  the  effect  of  any  provision  is  to  shut 
off  a  voter  from  the  ballot  box,  such  provision 
must  fall  before  the  constitutional  (guaranty  of 
the  right  to  vote.  But  in  measuring  cases  of 
mere  inconvenience,  expense,  or  sentiment,  the 
existence  of  a  salutary  purpose  and  the  likeli- 
hood of  the  provision  tending  to  accomplish 
that  purpose  must  weigh  greatly  in  determin- 
ing the  reasonableness  of  the  statutory  regu- 
lation. With  these  geoeral  remarks,  let  us 
look  at  the  several  points  made  against  the 
constitutionality  of  the  present  Act. 

The  first  ground  of  complaint  is  that  no 
electioneering  is  permitted  on  election  day 
within  100  feet  of  any  polling  place.  Section 
68.  This  clause  is  criticised  as  an  infringement 
upon  the  constitutional  right  of  every  citizen 
to  express  his  sentiments  upon  public  men  and 
measures,  and  his  right  to  persuade  his  fellow 
citizens  to  vote  for  the  advancement  of  his  opin- 
ions. I  find  no  substance  in  this  criticism. 
The  regulation  is  a  proper  one,  to  avoid  dis- 
turbance and  disorder  immediately  about  the 
polls.  While  a  man  has  a  ri^ht  to  express  his 
opinions,  the  exercise  of  this  right,  like  all 
other  general  rights,  is  the  subject  of  reason- 
able police  regulation.  A  man  cannot  rise  in 
church  during  service  and  deliver  a  political 
harangue,  or  shout  his  convictions  about  pub- 
lic measures,  at  midnight,  in  the  streets  of  a 
city,  without  liability  of  being  arrested  as  a 
disorderly  person.  The  restriction  is  entirely 
proper,  and  alsoauite  trivial;  for  all  the  elec- 
tioneering citizen  has  to  do  is  to  invite  the  voter 
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to  whom  he  wishes  to  express  his  sentiments  to 
come  outside  of  the  hundred  feet  limits.  It  is 
further  observable  that  this  clause  has  nothing 
to  do  with  the  voting  of  an  unoflicial  ballot. 
If  it  should  be  regarded  as  unconstitutional, 
it  is  nevertheless  a  separable  part  of  the  Act^ 
which  does  not,  in  any  way,  affect  the  present 
discussion. 

The  second  point  of  attack  is  the  part  of 
section  63  which  prohibits  any  person  from 
putting  a  mark  upon  the  face  or  back  of  a  bal- 
lot or  envelope,  by  which  the  ballot  or  envelope 
may  afterwards  be  identified  by  any  other  per- 
son as  the  one  voted  bv  him;  and  section  89, 
which  provides  that  if  any  ballot  shall  have 
thereon  any  mark,  sign,  designation,  or  device 
other  than  permitted  by  the  Act,  whereby  the 
said  ballot  may  be  identified,  or  distinguished 
from  other  ballots  cast  at  such  election,  such 
ballot  shall  be  absolutely  void .  The  poin  t  made 
against  these  provisions  of  the  Act  is  that  the 
voter  has  no  hand  in  the  preparation  of  the 
ballot;  but  that  a  mark  or  irregularity  may 
get  upon  the  ballot  in  its  preparation,  which 
may  prevent  its  being  counted.  It  is  there- 
fore argued  that  a  voter,  through  no  fault  of 
his  own,  may  be  deprived  of  his  vote.  This 
criticism  is  ^rounded  upon  a  presumed  fraud 
or  neglect  of  duty  by  the  persons  upon  whom 
the  duty  of  preparing  the  ballots  is  imposed. 
It  is,  of  course,  entirely  true  that  it  is  possible 
for  a  vote  to  be  rejected  becaiue  of  the  fraud 
or  carelessness  of  such  person  or  persons;  but 
the  same  remark  is  true  under  any  scheme 
whidi  may  be  devised.  Votes  have  been  sup- 
pressed, and  are  constantly  miscounted,  in 
making  up  the  results  of  elections.  An  ad- 
mission of  the  soundness  of  the  present  criti- 
cism would  destrov  the  entire  scheme  of  se- 
curing a  secret  ballot.  Secrecy  ii  impossible 
without  uniformity  in  the  appearance  of  the 
tickets  and  envelopes.  That  uniformity  can- 
not be  obtained  unless  the  preparation  of  the 
ballots  is  put  in  the  hands  of  some  specified 
person  or  persons.  The  guards  and  restric- 
tions placed  around  the  preparation  of  the 
ballots  are  of  the  most  explicit  and  stringent 
kind.  The  county  clerks  or  municipal  clerks, 
by  section  82,  are  directed  to  cause  the  ballots 
to  be  printed  on  plain,  white  paper,  etc., 
without  any  mark,  word,  device,  or  figure 
thereon,  except  as  in  the  Act  provided.  By 
direction  of  section  40  the  ballots  are  to  be  in 
the  possession  of  the  clerks  five  days  before 
the  election,  subject  to  inspection  by  candi- 
dates and  their  agents.  If  any  mistake  is  dis- 
coverable, the  clerks  are  directed  to  correct 
the  same  without  delay,  by  causing  new  bal- 
lots to  be  printed.  By  the  terms  of  section  64 
any  printer  is  liable  to  conviction  for  printing 
a  ballot  otherwise  than  as  directed  by  the 
clerk.  The  law  presumes  that  these  prescrip- 
tions of  duty  will  be  performed.  It  never 
presumes  a  neglect  of  official  dutv.  I  can 
perceive  no  substance  in  the  objection  raised 
against  this  feature  of  the  Act. 

The  third  and  fourth  grounds  of  attack 
upon  the  Act  may  be  considered  toj^ther. 
They  are  directed  against  the  provisions  of 
section  $S8,  providing  for  the  nomination  of 
candidates  by  petition,  and  of  section  88,  regu- 
lating the  printing  of  official  ballots.  The 
first  of  the  complaints  against  this  legislation 
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is  that  the  TOtcr  vho  is  not  a  member  of  a  party 
wliich  cast  6  per  cent  of  the  entire  TOte  cast  at 
the  preceding  election  is  subjected  to  hardships 
from  which  other  voters  are  free.  To  appre- 
hend the  force  of  this  complaint,  it  is  necessary 
to  observe  that  bv  the  terms  of  section  28,  any 
political  party  which,  at  the  preceding  election 
polled  not  less  than  5  per  cent  of  the  votes 
cast  in  the  election  district,  may  nominate  and 
certify  the  names  of  candidates  to  the  secre- 
tary of  state,  in  case  they  are  state  officers,  or 
to  the  county  clerk,  if  they  are  county  offi- 
cers, or  to  municipal  clerks,  if  the  officers  are 
municipal.  These  names  are  printed,  without 
further  party  action  or  expense,  upon  an  official 
ballot;  but  voters  who  are  members  of  a  party 
which  cast  less  than  tills  5  per  cent  of  votes, 
or  voters  who  desire  to  organize  a  new  party, 
can  only  obtain  an  official  oallot  by  a  petition. 
This  petition  must  be  signed,  in  case  of  a 
state  officer,  by  qualified  voters  in  number  not 
le««s  than  1  per  cent  of  the  vote  cast  at  the  pie- 
ceding  election  for  members  of  Assembly;  and 
in  case  of  a  district,  county,  city,  or  township 
office,  by  not  less  than  6  per  cent  of  such  vote; 
the  number  of  such  signers,  however,  need 
not  eicecd  200  altogether.  It  is  insisted  that 
the  labor  of  ^thering  signatures  and  putting 
this  petition  into  legal  shape  thus  entailed 
upon  a  class  of  voters,  is  an  unconstitutional 
discrimination  against  it,  in  favor  of  the  mem- 
bers of  the  older  and  larger  parties.  The  sec- 
ond complaint  is  that  there  is  further  dis- 
crimination in  printing  tickets.  By  directions 
contained  in  section  88,  the  county  or  municipal 
clerk  is  to  provide,  for  each  election  district, 
250  ballots  for  every  60  or  fraction  thereof  of 
votes  cast  therein  by  such  party  at  the  last 
preceding  election  for  members  of  the  Gfeneral 
Assembly,  except  in  case  of  nominations  by 
petition  by  any  party  that  cast  no  votes  for 
any  candiaate  or  candidates  at  the  last  preced- 
ing election  for  members  of  the  General  As- 
sembly. In  such  case  the  ballots  furnished  at 
public  expense  shall  be  equal  in  numbers  to 
one  half  of  tbe  total  number  of  votes  cast  in  the 
election  district  at  such  last  preceding  election. 
It  may  be  observed,  in  passing,  that  this  pro- 
vision places  no  obstacle  in  the  way  of  any 
party  obtaining  all  the  ballots  it  may  wish.  It 
only  prescribes  what  number  of  said  ballots 
shall  be  printed  at  public  expense.  The  num- 
ber of  ballots  printed  for  each  party  at  the  public 
expense  bears  relation  to  tbe  number  of  voters 
of  that  party  so  far  as  that  number  can  be  ap- 
proximated by  the  result  of  the  preceding 
election.  When  an  entirely  new  party  puts 
candidates  in  nomination,  this  method' of  cal- 
culation is  of  course  impracticable,  and  the 
rule  adopted  seems  reasonable.  It  may  give 
to  the  new  party  more  or  less  ballots  than  to 
some  of  tbe  parties  entitled  to  make  nomina- 
tions by  convention.  Now,  in  passing  upon 
tbe  validity  of  both  of  these  provisions,  it  is  to 
be  noted  that  they  in  no  way  impede  the  voter 
in  exercising  his  right  to  vote  for  any  particu- 
lar person  or  persons  for  any  office.  He  is  at 
liberty  to  vote  for  any  person  by  simply  eras- 
ing a  name  from,  and  writing  tbe  name  of  the 
favored  person  upon,  any  official  ballot.  It  is 
therefore  apparent  that  the  right  in  the  exer- 
cise of  which  it  is  claimed  the  voter  is  embar- 
rassed is  not  the  right  to  vote,  but  the  right 
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to  form  a  party  and  vote  as  one  of  that  party. 
By  the  very  frame  of  the  complaint  the  exm- 
ence  of  parties  is  recognized  as  a  part  of  the 
practical  machinery  for  conducting  'elections. 
Kow,  the  plan  of  providing  offiaal  ballots, 
which  plan  is  the  keystone  of  the  secret  bal- 
lot system,  involves  necessarily  some  limita- 
tion upon  the  number  of  party  tickets,  and 
the  number  of  party  candidates.  Of  all  the 
Acts  which  have  been  passed  to  bring  about 
this  system  of  voting,  I  am  sure  none  can  be 
found  which  does  not  in  some  way  circum- 
scribe the  privilege  of  demanding  a  place  upon 
the  official  ballot  as  a  party,  or  as  a  candidate  of 
a  party.  If  it  was  left  in  the  power  of  each 
voter,  or  each  coterie  of  three  voters,  to  adopt 
a  party  name,  and  demand  that  an  official  bal- 
lot should  be  printed  at  public  expense,  and 
distributed  to  each  voter  at  the  polls,  the  polls 
would  probably  be  littered  with  ballots  "  tnick 
as  autumnal  leaves  that  strew  the  brooks  in 
Yallambrosa. "  Great  expense,  labor  and  incon- 
venience would  result,  without  any  appreciable 
benefit  to  the  voter  or  to  society.  These  regu- 
lations may  not  be  the  wisest  that  oonld  have 
been  adopted,  still  they  are  regulations  which 
do  not  seriously  impair  the  nkht  of  any  citi- 
zen to  vote.  They  are  intended  to  restrict  the 
number  of  party  tickets  within  reasonable 
limits,  while  at  the  same  time  permitting  any 
body  of  citizens  whose  number  is  sufficient  to 
give  importance  to  a  concerted  political  move- 
ment to  organize  as  a  party. 

The  last  ground  of  complaint  which  I  shall 
consider  is  the  following:  That  a  voter 
whose  sentiments  are  not  in  accord  with  the 
principles  of  any  party  having  an  official  ticket 
is  practically  deprived  of  his  vote,  because  he 
cannot  vote  unless  he  votes  a  ticket  having 
upon  it  the  name  of  a  party  of  whose  principles 
he  disapproves.  This  point  is  based  upon  the 
provisions  contained  in  section  82,  which  di- 
rects that  the  nominees  of  each  party  or 
group  of  petitioners  shall  be  printed  on  sepa- 
rate tickets,  underneath  the  title  or  name  of 
the  party  or  petitioners  making  such  nomina- 
tions, as  designated  by  them  in  their  certifi- 
cate or  petition  except  when  there  is  no  desig- 
nation of  name  or  title,  then  under  the  title  of 
**  Independent  Nominations."  It  is  obvious, 
therefore,  that  every  official  ballot  distributed 
at  any  polling  place  may  have  upon  it  the 
name  of  a  party.  It  is  therefore  insisted  that 
while  a  voter  has  a  right  to  replace  any  name 
upon  one  of  such  baflots  with  the  name  of  a 
candidate  of  bis  choice,  yet  he  cannot  deposit 
his  ballot  without  signifying  his  approval  of 
the  principles  of  the  party  whose  name  heads 
and  remains  upon  the  ticket.  This,  it  is  urged, 
couples  with  the  privilege  of  voting  a  condi- 
tion which  may  practically  deprive  a  consci- 
entious voter  of  his  suffrage.  The  point  of 
this  complaint,  of  course,  rests  upon  the  as- 
sumption that  if  the  voter  deposits  his  ballot,  he 
must  do  so  with  tbe  name  or  style  of  the  party 
still  upon  it.  It  is  suggested  that  the  voter  has 
the  privilege,  under  the  statute,  to  erase  the 
name  of  the  party  from  the  ballot.  The  lan- 
^age  of  section  40  is  as  foUovra:  '*  Nothing 
m  this  Act  contained  shall  prevent  any  voter 
from  erasing  from  his  ballot  any  name  or 
names  thereon  printed,  or  from  writing  or 
pasting  thereon  the  name  or  names  of  any 
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person  or  jpenons  for  whom  be  desires  to  vote 
for  any  office."  Now,  it  is  suggested  that  this 
language  leaves  the  voter  free  to  erase  the 
name  of  a  party.  This  construction  is  put 
upon  the  literal  words  of  the  Act,  which, 
while  leaving  power  to  add  only  names  of  per- 
sons, has  no  express  limitation  upon  the  li- 
cense to  erase  names.  The  name  of  a  party, 
it  is  thought,  is  therefore  included  in  the  lat- 
ter class  of  names.  If  I  was  driven  to  say 
that  either  the  Legislature  intended  to 
leave  this  power  in  uie  hands  of  the  voter, 
or  else  they  stripped  him  of  a  constitu- 
tional right,  I  would  yield  my  assent 
to  this  view;  but  I  do  not  think  that  it  can 
be  said  that  if  the  voter  is  denied  this  privilege 
be  is  deprived  of  his  constitutional  right. 
Viewing  the  clause  of  the  Act  without  being 
hampered  by  any  question  of  constitutionality, 
I  think  that  the  Legislature  did  not  intend  to 
leave  the  voter  free  to  mark  off  the  heading  of 
a  ballot.  In  my  Judgment,  the  names  he  is 
privileged  to  erase  are  of  the  same  kind  as  the 
names  he  is  permitted  to  add.  The  references 
to  this  heading  of  the  ticket  are  in  section  28, 
where  it  is  directed  that  '*the  certificate  of  the 
officers  of  the  nominating  convention  shall 
designate,  in  not  more  than  three  words,  the 
title  or  name  of  the  party  or  principles"  which 
such  nominating  bodv  represented.  In  section 
28  it  is  provided  "that  the  petition  mav  also 
designate,  in  not  more  than  three  words,  the 
title  of  the  party  or  principles  w,hich  the  can- 
didates therein  represent  It  is  this  title  or 
name  of  the  party  or  petitioners,  as  designated 
by  them  in  their  certificate  or  petition,  under 
which  the  nominations  are  to  be  printed.  I 
think  it  will  *  appear  that  throughout  the 
statute,  whenever  the  heading  is  alluded  to, 
the  word  "name," when  used,  is  accompanied 
by  the  word  "title."  Now,  a  title  may  be, 
and  often  is,  a  name.  But  I  think  it  has  a 
signification  diiferent  from  "name,"  as  it  is 
used  in  the  Act  A  "title  of  principles"  may 
mean  sometbinff  which  is  not  properly  stylea 
a  name.  A  ballot  headed  * *For  ballot  reform, " 
or  "For  free  coinage,"  would  be,  I  think,  en- 
tirely legal;  and  yet  the  caption  of  the  ticket 
could  not  be  properly  called  a  name.  The 
use  of  the  word  "title"  in  section  82  gives 
color  to  this  notion.  Bpealsing  of  printing  the 
ballots  for  petitioners,  the  language  of  the 
section  is,  "if  there  be  no  designation  of  name 
or  title,  [in  the  petition,]  then  under  the  title 
of 'Independent  Nominations.'"  This  head- 
ing is  not  a  name,  and  so  is  styled  a  title, 
using  the  word  "title"  in  the  sense  in  which  it 
is  used  as  indicatins  the  contents  of  a  chapter 
in  book.  Now.  I  think  if  it  had  been  Intended 
to  leave  the  voter  free  to  erase  all  such  head- 
ings, the  word  "title"  would  have  been  used 
in  section  40,  coupled  with  the  word  "name," 
as  it  was  employed  elsewhere  in  the  Act 
Then,  again,  it  is  to  be  kept  in  mind  that  every 
possible  prohibition  is  enacted  against  marking 
a  ballot.  The  power  to  erase  the  names  of 
candidates  was  absolutelv  necessary  under  the 
system  adopted.  For  this  reason  alone  was  it 
permitted.  But,  aside  from  the  constitutional 
difficulty  now  suggested,  and  which  probably 
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never  occurred  'to  the  Legislature,  there  was 
no  reason  for  leaving  the  voter  free  to  score 
the  ballot  by  marking  out,  in  any  wav  he 
pleased,  the  caption  of  the  ticket.    It  is  not 

grobabie  that  it  was  intended  to  put  in  the 
ands  of  the  voter  this  additional  opportunity 
to  mark  his  ballot  for  identification.  For 
these  reasons  I  conclude  that  such  license  does 
not  exist  But  this  conclusion  does  not  lead 
me  to  think  that  the  voter  is  deprived  of  a 
constitutional  ri^ht.  Although  I  regard  this 
as  the  only  serious  question  raised  by  the 
prosecutor,  I  have,  upon  reflection,  concluded 
that  the  obstruction  put  in  the  way  of  the 
voter  is  sentimental  rather  than  substantial. 
We  must  ^ew  the  question  in  a  practical, 
aspect.  The  object  to  be  obtained  is  one  of 
great  hnportance.  As  already  remarked,  the 
plan  is  necessarily  one  of  considerable  intrica- 
cy. In  planning  it,  confiicting  requirements 
had  to  be  adjusted  and  accommodated.  The 
practical,  operation  of  the  scheme  has  shown 
defects,  anci  will  display  further  deficiencies, 
which  the  Legislature  will  have  the  opoortuni- 
ty  to  amend.  While  the  courts  shoula  see  to 
it  that  no  real  or  unnecessary  bar  is  put  in  the 
way  of  the  voter,  vet  such  bar  should  clearly 
appear  to  exist  before  an  inseparable  feature 
of  the  Act  is  branded  as  unconstitutional,  and 
the  statute  annulled.  Many  features  of  the 
Act  may  olfend  a  voter  of  sensitive  feelings 
and  peculiar  views.  Some  voters  have  sulked 
and  refused  to  vote  because  of  the  compelled 
seclusion  in  preparing  the  ballot,  and  like 
requirements.  But  these  exceptional  instances 
cannot  create  a  standard  of  what  should  be  re- 
garded as  an  unconstitutional  deprivation  of 
uie  right  to  vote.  Now,  assuming  that  oc- 
casions may  arise  when  a  voter  is  compelled 
to  use  a  ballot  with  a  heading  indicating  a 
party  or  principle  of  which  he  disapproves, 
what  significance  has  it?  If  he  leaves  the 
printed  name  of  a  single  candidate  on  the 
ticket,  he  of  course  has  no  right  to  complain 
of  the  title.  The  candidate  stands  for  the 
principle  indicated  by  the  title.  If,  on  the 
other  band,  he  erases  each  printed  name,  and 
adds  the  names  of  persons  who  stand  for  a 
diiferent  principle,  what  meaning  is  left  in  the 
title?  The  title  is  lost  when  the  ballot  is  de- 
posited. It  is  not  displayed.  It  is  not  count- 
ed. The  only  purpose  of  the  title,  in  respect 
to  the  voter,  is  to  aid  hfm  to  distinguish  read!- 
Iv  and  speedily  the  different  groups  of  candi- 
dates. The  whole  force  and  meaning  of  the 
vote  is  in  the  character  of  the  i>rinciple8  of  the 
candidates  for  whom  the  vote  is  counted.  In 
any  sensible  view,  how  can  it  be  said  that  the 
deposit  of  such  a  ballot  carries  with  it  an  ap- 
proval of  the  principles  indicated  by  the  title, 
when  the  name  of  every  person  upon  it  is  an 
indication  to  the  contrary?  I  am  of  the  opin- 
ion that  no  illegal  impediment  is  put  in  the 
wav  of  the  voter  by  this  requirement. 

As  to  the  other  matters  discussed  at  the 
argument,  it  is  enough  to  say  that  we  find  no 
material  criticism  of  the  provisions  of   tho 
statute. 
The  Judgment  below  must  be  afflmutU 
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An  appropriatioii  of  iee  on  a  gp*eatpond 
belonging  to  the  public  is  not  made  by 
one  who  has  made  no  preparations  to 

eat  the  ice  ezoept  to  dl^r  a  ditoh  the  preoedioff 
fall  for  the  purpoflo  of  floating  in  the  loe  and 
who  mereJy  stakes  out  a  portion  of  the  pond  in 
the  niffht-tlme  and  serves  notice  the  next  mom- 
Imr  of  his  oiaim  thereto  as  against  another  whose 
workmen  are  engaged  in  cutting  it  when  the  no- 
tice is  served  and  who  had  not  only  kept  it  free 
from  snow  and  surface  water,  but  had  out  the 
lily  pads  In  the  pond  before  the  ice  began  to  form 
and  who  continued  to  cut  the  loe  without  regard 
to  the  notice  and  without  any  further  action  by 
the  former. 

(December  22, 1881.) 

REPORT  by  the  Supreme  Judicial  Court 
for  Edoz  County  for  the  opiDioa  of  the 
full  court  of  an  action  brought  to  recover 
damages  for  the  alleged  wrongful  cutting  and 
carrying  away  of  a  quantity  of  ice  to  which 
plaintiif  claimed  title.    Judgment  of  nonsuit. 

The  facts  are  stated  in  the  opiuion. 

Mr.  W.  S.  Foffler  for  plaioti£f. 

Afessrs,  C.  E.  Cittlefleld  and  A«  8.  Lit- 
tlefleld  for  defendant. 

Virgin,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  for  cutting  and  carrying 
away  more  or  less  of  fifteen  acres  of  ice  from 
Lily  pond.  The  case  comes  up  on  report  with 
the  stipulation  that,  if  the  action  is  main- 
tainable, it  is  to  stand  for  trial ;  otherwise  a 
nonsuit  to  be  entered. 

The  owner  of  the  bed  of  a  mill-pond  raised 
by  a  dam  across  an  unnavigable  stream  has, 
as  on  incident  to  such  ownership,  the  right 
to  cut  the  ice  tiierefrom  whenever  the  exer- 
cise of  such  right  does  not  appreciably  di- 
minish the  head  of  water  to  the  detriment  of 
the  millowner.  Stecens  v.  KeUey,  78  Me. 
446,  57  Am.  Rep.  818 ;  Paine  v.  Woods,  108 
Mass.  160,  178 ;  Higgins  v.  Kueterer,  41  Mich. 
818,  82  Am.  Rep.  160. 

But  the  law  governing  ponds  of  more  than 
ten  acres  in  extent,  denominated  **  great 
ponds"  by  the  Colonial  Ordinance  of  1641- 
1647,  is  different.  Of  such  no  individual 
owns  the  subjacent  soil.  That  and  the  ponds 
themselves  are  held  by  the  state  for  the  pub- 
lic. The  right  to  take  fish  or  ice  therefroin 
is  common  and  free  to  all,  unless  abridged 
by  the  Legislature.  Barroios  v.  McDermott, 
T6  Me.  441 ;  West  Boxbury  v.  Stoddard,  7 
Allen,  158.  Neither  the  shore  proprietor, 
nor  any  corporation  with  simple  charter 
authority  to  cut  ice  thereon,  has  any  greater 
or  different  right,  in  respect  to  that,  than 
every  other  in&bitant   who  can  gain  legal 

Note.— As  to  the  right  to  cut  and  appropriate 
loe,  see  Brown  v.  Cunningham  (Iowa)  12  L.  B.  A. 
688,  and  not«. 
le  L.  1?.  A. 


access  to  the  pond.  Brastow  ▼.  lloc^^)ort  Ie$ 
Co.  77  Me.  100;  Hittinger  v.  Eanies,  121 
Mass.  589;  Oage  v.  Steinkrauss,  131  Mass. 
222 ;  Bou>eU  v.  J)oyle,  181  Mass.  474. 

AiB  the  state  holds  such  ponds  and  their 
contents  and  products  for  the  people,  the 
Legislature  may  regulate  the  essential  acts  of 
possession  which  shiall  constitute  a  lei^al  ap- 
propriation of  a  given  quantity  of  the  ice. 
Barroufs  v.  McDermott^  supra.  Although  the 
ice  business  has  developed  so  enormously 
within  the  last  eight  or  ten  years,  the  Legis- 
lature has  not  yet  taken  the  subject  in  hand, 
and  hence  all  rights  pertaining  thereto  nec- 
essarily rest  upon  judicial  interpretation. 
Woodman  v.  Pitman,  79  Me.  456,  460,  4  New 
Ene.  Rep.  699. 

Neither  have  the  courts  fully  settled  the 
definitive  rules  which  shall  govern  the  rights 
of  the  public,  though  they  have  with  more 
or  less  harmony  laid  down  a  few  general 
rules  pertaining  thereto.  Thus  this  court, 
in  an  action  in  which  this  defendant  was  a 
party,  has  declared  that  the  rights  of  in- 
dividuals are  equnl,  to  be  exercised  in  a 
reasonable  manner,  with  a  due  regard  to  the 
rights  of  all  who  may  wish  to  take  ice  from 
this  pond.  Brastou)  v.  Bockport  lee  Co. ,  supra. 
So  tne  court  in  Massachusetts  has  made  a 
like  decision,  that  every  inhabitant,  who  can 
obtain  access  to  a  ereat  pond  without  tres- 

f^ass,  may  cut  ice  tnereon  for  use  or  sale,  so 
ong  as  he  does  not  interfere  with  the  reason- 
able exercise  by  others  of  like  rights.  Bo- 
u>eU  V.  Doyle,  181  Mass.  474.  *  And  the  court 
in  Kansas  has  said  that  he  who  first  ap- 
propriates and  secures  the  ice  owns  it.  Wdfd 
V.  ibwler,  28  Kan.  682,  40  Am.  Rep.  830. 

What  is  essential  to  constitute  such  an  ap- 
propriation is  not  fully  settled. 

Where  the  plaintiff  inclosed  with  marked 
stakes,  and  with  a  snowplow  plowed  around, 
a  certain  field  of  ice  upon  the  Mississippi 
river ;  had  a  flatboat  on  the  spot  to  remove 
the  ice ;  held  constant  possession  by  a  body 
of  employes,  who  kept  it  swept ;  and,  after 
expending  more  than  $200  in  preserving  it, 
and  it  was  fit  to  cut,  the  defendant,  with  a 
crew  armed  with  clubs,  drove  the  plaintiff 
and  his  employes  away,  and  cut  and  carried 
off  the  ice, — ^tlie  defendant  was  held  liable 
for  the  ice.  Eiekev  v.  Easard,  8  Mo.  App. 
480. 

So,  on  the  Detroit  river,  where  the  channel 
was  1800  feet  in  width,  an  ice  company  ex- 
tended a  boom  parallel  with  and  fifteen  feet 
from  the  shore  on  which  its  ice  houses  sUxhI, 
the  defendant  was  held  liable  for  unneces- 
sarily running  its  ferryboat  up  and  down 
the  river  so  near  to  the  boom  as  to  break  up 
and  destroy  the  ice  which  had  formed  insiilc 
of  it.  People* s  lee  Co,  v.  Steamer  Ktcelsior, 
44  Mich.  229. 

In  the  case  already  cited,  lessees  of  a  trn<  t 
of  land  on  the  bank  of  Kansas  river  ^crc 
denied  an  injiiDCtion  against  the  defeudanrs 
taking  ice  opposite  and  next  the  lessee's  laiul. 
The  court  concluded  their  opinion  by  saying : 
"The  one  who  first  appropriates  and  secures 
the  ice  which  is  formed  is  entitled  to  it,  and 


See  also  18  L.  R.  A.  30,  670,  679;  20  L.  R.  A.  333;  28  L.  R.  A.  581. 
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on  the  same  principle  that  be  who  catches  a 
fish  in  one  of  these  rivers  owns  if  Wood 
T.  FiAXileT^  iupra. 

Again,  where  lessees  of  ice  houses  on  the 
■hore  of  a  great  pond  scraped  the  snow  from  a 
portion  of  it,  and  then  left  it  for  a  day  and 
two  nights  in  order  that  it  might  increase  in 
thickness,  it  was  held  that  they  thereby  ac- 

a  aired  no  such  title  thereto  as  would  enable 
lem  to  maintain  an  action  of  tort  against  one 
who  cut  holes  through  the  ice  for  the  pur- 
poses of  fishing,  and  knew  the  purposes  for 
which  it  was  cleared  and  the  usual  manner 
of  harvesting  ice.  Gray,  Oh,  J. ,  said :  **  At 
the  time  of  the 'acts  of  which  the  plaintiffs 
complain,  they  had  not  cut  any  ice,  nor  were 
they  engaged  in  cutting,  or  otherwise  in  the 
actual  possession  of  any. "  Howell  v.  Dof/U, 
181  Mass.  474,  476.  So,  in  the  very  late 
case  of  Fsople'8  lee  Co.  ▼.  Davenport^  149 
Mass.  822,  it  was  held  that  scraping  the  snow 
from  about  one  half  of  the  ice  of  a  great 
pond,  and  marking  it  ofF  with  stakes,  and 
then  suspending  further  active  operations, 
give  no  such  title  as  will  enable  the  party 
to  maintain  trover  against  another  who  five 
days  later  cut  and  gathered  the  ice.  Morton 
Ch.  (/.,  after  reaffirming  the  previous  cases 
decided  by  that  court,  said:  ''The  case  is 
not  like  one  of  capturing  animals  fer€B  na- 
tiiroB,  or  of  taking  possession  of  derelict 
property.  It  is  more  analogous  to  the  case 
of  a  tenant  in  common  attempting  to  take 

gossession  of  a  part  of  the  common  estate, 
y  staking  it  off  and  thus  excluding  his  co- 
tenants.  " 

The  latest  decision  which  has  come  under 
our  observation  is  Brawn  v.  Cunningham, 
(Iowa)  12  L.  R.  A.  588.  The  government 
had  meandered  the  shores  of  the  unnavigable 
Wapsipinicon  river,  retaining  title  to  the  bed 
tiiereof  when  disposing  of  the  adjacent  lands. 
The  plaintiff,  not  a  riparian  owner,  obtained 
lawful  access  to  the  river,  harvested  a  large 
(;^uantity  of  ice,  and  cut  and  made  prep^ara- 
tions  for  moving  more,  when  he  was  enjoined 
at  the  suit  of  the  defendant.  In  an  action 
upon  the  injunction  bond,  the  court,  after  a 
learned  discussion  of  the  case  both  on  prin- 
ciple and  authority,  rendered  judgment 
against  the  defendant.  Beck,  Gh.  </.,  said: 
**Any  citizen  who  may  lawfully  go  upon 
the  stream  may  gather  ice  from  it  under  the 
regulations  prescribed  by  law.  He  is  en- 
titled to  the  ice  he  prepares  by  bis  labor  to 
be  removed.  It  is  plain  that  if  he  cuts  ice 
for  transportation  to  his  ice  house,  another 
cannot  rob  him  of  his  labors  by  carrying 
away  his  ice ;  and  it  is  plain  that  when  he 
makes  preparations  to  use  the  ice  'jpon  a  cer- 
tain part  of  the  stream,  prepares  its  surface 
for  cutting,  erects  machinery  to  handle  the 
ice,  makes  walks  or  ways  for  workmen,  or 
in  any  other  proper  manner  indicates  the 
part  of  the  stream  which  he  occupies  in  his 
operations,  which  must  be  reasonable  in  ex- 
tent and  in  all  other  respects,  he  has  a  prop- 
erty right  to  the  occupation  of  such  locality 
during  the  ice  season  and  to  the  ice  formed 
there  r  and  added  that  analogous  rules  were 
adopted  by  settlers  and  miners  in  every  terri- 
tory in  the  Union. 

Li  this  state,  in  an  action  on  the  case  for 
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the  value  of  a  two-horse  team  of  a  traveler 
upon  the  Penobscot  river,  drowned  by  break- 
ing through  the  thin  ice  formed  in  a  place 
from  which  the  thick  ice  had  been  removed 
by  the  defendant,  Peters,  Oh,  J.,  by  way  of 
illustration,  said:  ''The  ice  fields,  after 
they  have  been  staked  and  fenced,  and 
scraped,  .  .  .  have  so  far  become  the 
property  of  the  appropriator  that  an  action 
would  lie  against  one  who  disturbs  his  pos- 
session. **  Woodman  v.  Pitman,  79  Me.  456, 
4  New  Enff.  Rep.  699. 

The  pond  in  question  contains  about  thirty- 
two  acres,  and  is  therefore  a  ** great  pond." 
The  plaintiff  was  in  possession  of  seventeen 
rods  of  the  shore  owned  by  his  mother.  In 
the  fall  of  1889  he  dug  a  ditch  extending 
several  rods  back  from  the  pond,  through 
which  ice  could  be  floated  to  the  up- 
land. On  the  night  of  January  27,  1890, 
commencing  at  10  o'clock  and  finishing  at  6 
the  next  morning,  the  plaintiff  run  a  line  of 
stakes  marked  "^B.  Ice  Co.''  from  his  land 
diagonally  across  the  pond,  then  covered  by 
four  inches  of  snow,  and  thence  near  to  the 
shore,  around  one  end  of  the  pond,  to  his 
land,  thereby  inclosing  some  fifteen  acres, — 
or  nearly  one  half  its  surface.  He  owned  a 
set  of  ice  tools  which  he  bad  not  used  since 
1884,  when  he  last  cut  ice,  and  his  ice  houses 
were  in  a  dilapidated  condition. 

The  defendant  had  annually,  for  fifteen 
years,  cut  large  quantities  of  ice,  employing 
a  large  number  of  men  and  teams  therefor, 
bad  and  claimed  possession  of  nearly  all  the 
accessible  shore  property  except  the  seventeen 
rods  in  possession  of  the  plaintiff,  and  had 
cut  the  ice  on  the  same  territory  the  season 
before,  and  had  commodious  ice  houses.  Late 
in  the  fall  of  1889,  but  before  the  ice  began 
to  form,  the  defendant  cut  out  and  removed 
the  lily  pads  which  covered  much  of  the 
surface,  and  unless  removed  rendered  the  ice 
worthless:  subsequently,  as  the  rains  fell, 
bored  holes  through  the  ice  to  let  off  the 
surface  water,  which  otherwise  injures  the 
ice ;  scraped  off  the  snow  that  had  thus  far 
fallen  during  the  season,  employing  several 
men  therefor  on  January  18,  1890,  several 
days  before  the  erection  of  the  plaintiff's 
stakes,  in  that  business ;  and  after  the  plain- 
tiff left  the  ice,  .on  the  morning  of  January 
28,  1890,  the  defendant's  employes  went 
upon  the  pond,  and  commenced  opposite  the 
plaintiff's  ditch  to  scrape,  fit,  and  haul  the 
ice.  They  were  delayed  by  a  storm  several 
days,  and  finished  the  fore  part  of  February. 

After  the  defendant's  employes  had  been 
at  work  a  few  hours,  the  plaintiff  served  a 
notice  in  writing  on  the  defendant  of  his 
staking  out  the  territory  described,  therein 
forbidaing  meddling  with  his  stakes,  scrap- 
ing the  snow  or  cutting  the  ice  inclosed,  and 
declaring  the  plaintiff  s  intention  to  cut  the 
same,  which  the  defendant  ignored,  but  con- 
tinued to  cut  and  take  away  the  ice,  without 
any  further  action  by  the  plaintiff. 

Kow,  assuming  that  this  court  intended  by 
the  few  clauses  quoted  in  Woodman  v.  Pit- 
man, supra,  to  define  the  acts  essential  to  an 
appropriation  of  a  field  of  ice,  the  plaintiff's 
acts,  as  above  recited,  fall  far  short  of  con- 
stituting him  an  appropriator.     The  only 
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acU  looking  In  that  direction  were  his 
digging  the  aitcli,  his  nocturnal  erection  of 
stakes,  and  serving  the  written  notice.  He 
scraped  no  snow;  he  removed  no  lily  pads; 
he  ignored  the  surface  water ;  made  no  prep- 
arations whatever  to  cut  the  ice,  though 
twel  ^e  to  fourteen  inches  thick.  No  one  pre- 
Tented  him  or  forbade  him. 


We  are  of  the  opinion,  therefore,  that  the 
action  is  not  maintainable  against  thti  de- 
fendant who  did  proceed  to  cut  without  an/ 
molestation  from  any  louroe. 

Fiaintiff  nonawiL 

Peters*  Ch,  «r.,  and  Waltcm*  EmeiTw 
Foster,  and  Haskell,  JJ.^  concurred. 


SOUTH  CAROLINA  SUPREME  COURT. 


Elizabeth  HOLLEY,  Rnpi,, 

V. 

Stella  A.  GLOVER,  Appt., 
And  Fifteen  Other  Cases. 


(. 


.a  a. 


.) 


1.  The  inehoate  rlf^ht  of  dower  of  the 
wifiD  of  a  tenant  in  common  le  defaated 
by  a  sale  in  partition  of  the  common  property, 
although  she  Is  not  a  party  to  the  prooeediogs. 

8.  The  wife  of  a  tenant  in  oomm<A  is  not 
a  necessary  party  In  the  suit  for  partition. 

8«  A  prior  sale  by  a  tenant  in  eommon 
of  his  undivided  interest  does  not  prevent 
til*'  bar  of  his  wif  e*8  laofaoate  right  of  dower  by 
a  subeequent  sale  in  partition. 

amy  14,  ifloe.) 

APPEAL  by  defendants  from  a  Judgment  of 
the  Common  Pleas  Circuit  Court  for  Aiken 
County  in  favor  of  plaintiff  in  sixteen  actions 
brought  to  recover  dower  rights  in  a  tract  of 
land  of  which  plaintiff's  husband  hod  been 
tenant  in  common,  and  which  was  sold  for 
purposes  of  partition  and  afterwards  came  into 
the  hands  x>f  the  defendants.    Hetened, 

Tlie  following  is  the  agreed  statement  of 
facts  upon  which  the  case  was  tried: 

**  It  is  agreed  by  counsel  representing  the 
parties  in  the  sixteen  actions  above  stated 
Uiat  said  actions  be  tried  by  the  court  in 
place  of  a  jury,  upon  the  following  statement 
of  facts  and  the  pleadings :  ^1)  That,  pre- 
vious to  the  year  1839.  William  H.  Carey 
and  Alfred  Holley  (who  was  the  husband  of 
the  demandant  in  said  ilctions)  were  the 
ownera  as  tenants  in  common  of  all  that  tract 


of  land  now  situate  in  the  county  of  Aiken, 
but  then  in  the  districts  of  Edgefield  and 
Barnwell,  containing  five  thousand  acres, 
more  or  less,  known  as  tJie  '  Hollow  Creek 
Tract,'  and  including  the  various  tracts  de- 
scribed in  the  respective  complaints  in  the 
foregoing  actions.  (2)  That,  said  Wm.  EL 
Carey  having  died,  his  son  John  L.  Carey, 
by  his  next  friend  D.  J.  Walker,  instituted 
a  suit  in  the  court  of  equity  for  the  district 
of  Edgefield  against  the  other  heirs-at-law 
of  said  Wm.  Eu  Carey,  deceased,  and  Alfred 
Holley  and  Wise  Holley,  for  the  partition 
of  the  said  Hollow  Creek  land ;  that  in  said 
suit  a  writ  in  partition  was  duly  issued  to 
commissioners  pursuant  to  an  order  of  the 
court  and  the  statute  in  such  case  made  and 
provided,  who  returned  that  it  was  best  for 
the  interest  of  all  parties  concerned  that  the 
land  should  be  sold,  and  the  proceeds  di- 
vided, as  -justice  could  not  be  done  by  a  di- 
vision in  kiod  ^  that  upon  said  return  one  of 
the  chancellors  of  the  courts  in  term-time, 
by  regular  decree  in  said  action  for  partition, 
ord^^  and  directed  that  said  tract  of  land 
should  be  sold  by  the  oonunissioner  of  the 
court,  and  the  proceeds  divided  between  the 
parties  according  to  their  respective  rights^ 
which  was  stated  in  said  decree ;  that  pur- 
suant to  said  decree  the  oonunissioner  oi  the 
court,  S.  S.  Tompkins,  Esq.,  after  due  ad- 
vertisement, at  public  outc^  on  sales  day  in 
January,  1849,  sold  said  tract  of  land  to  John 
Holley  for  |4,175,  and  executed  a  deed  of 
conveyance  to  him  for  the  same;  that  said 
commissioner,  after  receiving  said  purchase 
money,  divided  and  paid  out  the  same  among 
the  parties  to  said  suit  pursuant  to  the  pro- 
visions of  said  decree,  and  that  said  sale  to 
said  John  Holley  was  duly  confirmed  by  tho 


KcxE.—EJfect  0/  partition  sole  upon  dower  riohtB  of 

one  not  a  party, 

Ltttle  of  value  can  be  added  to  the  exhaustive 
dificussion  of  this  subjeot  oontalned  in  the  above 
ease. 

Tbe  New  York  statute  provides  tbat  those  bavlngr 
dower  riirhts  in  property  sought  to  be  partitioned 
may  be  made  parties  to  the  suit,  and  the  oourt  In 
Knapp  V.  Hunfforford,  7  Hun,  600,  states  that 
before  it  will  order  a  sale  of  land  in  partition  cases 
it  will  require  that  all  those  having  an  interest  in 
them  should  be  made  parties  to  the  action  to  the 
end  that  the  purchaser  may  get  a  perfect  title, 
ilenoe,  the  wives  of  those  entitled  to  a  share  of  the 
land  must  be  made  parties. 

The  Missouri  case  of  Lee  v.  Llndell,  28  Mo.  20(2, 64 
Am.  Dea  263,  which  is  cited  in  the  principal  case, 
was  followed  in  that  state  in  Sire  v.  St.  Louis,  22 
Mo.  806,  and  also  in  Hinds  v.  Stevens.  46  Ho.  200. 
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'  In  Rowland  v.  Prather.  S8  Md.  282,  in  which  tho 
wife  was  held  to  be  bound,  tbe  decree  of  sale  had 
passed  before  tbe  marriage  took  place  although  tho 
sale  was  not  made  until  afterwaids,  and  in  Mitchell 
V.  Farrlsh,  12  Cent.  Rep.  888,  69  Md.  285,  it  was  do- 
cided  tbat  a  partition  sale  under  the  Maryland 
statute  bars  the  inchoate  right  of  dower  of  tho 
wife  of  one  of  tho  tenants  in  oommon  of  the  land; 
but  the  question  whether  or  not  she  was  a  neces- 
sary party  to  the  partition  proceedings  was  left 
undecided  although  the  oouit  states  that  upon  the 
reasons  given  In  .Weaver  v.  Gregg.  6  Ohio  fit.  647, 67 
Am.  Dec  866,  why  her  right  was  barred,  they  saw 
no  necessity  for  making  her  a  party. 

In  Orelner  v.  Klein,  28  Mich.  12.  it  was  held  Uiat 
a  sale  in  partition  proceedings  to  which  tbe  wife  of 
one  of  the  tenants  was  not  made  a  party  would  not 
bar  her  dower-  H.  P.  ¥• 
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eourt  (S)  That  the  defendants  In  the  afore- 
said actions  for  dower  now  hold  the  various 
tracts  of  land  described  in  the  complaints  in 
said  actions  from  parties  who  trace  their  titles 
back  to  John  Holley,  who  purchased  from 
the  commissioner  as  aforesaid.  (4)  That  on 
the  5th  day  of  March,  1841,  Alfred  Holley,  by 
his  deed  of  conveyance,  conveyed  to  Wise 
Holley  his  undiviaed  one-half  interest  in  the 
Hollow  Creek  tract  of  land  aforesaid,  which 
said  deed  was  duly  executed  and  recorded  at 
Barnwell  court-house.  (5)  That  on  the  6th 
of  March,  1842,  the  sheriff  of  Barnwell  dis- 
trict, in  the  case  of  Elidia  Carson  against 
Alfred  Holley,  sold  the  said  %[ollow  Creek 
tract  of  land  under  ludfi^ments  obtained  prior 
to  the  5th  day  of  March,  1841,  and  the  same 
was  bid  off  by  Wise  Holley  for  $80,  but  no 
deed  to  the  same  from  the  sheriff  appears  on 
tiie  record.  (6)  That  the  demandant,  Eliza- 
beth Holley,  was  not  a  party  to  the  proceed- 
ings in  the  partition  heretofore  mentioned, 
and  received  no  proportion  or  share  of  the 
proceeds  of  sale  of  said  premises,  nor  was 
any  provision  whatever  made  by  the  court 
in  said  proceedings  for  the  assessment  of  the 
value  or  protection  of  the  inchoate  right  of 
dower  of  said  Elizabeth  Holley.  (7)  The 
said  proceedings  in  partition  mentioned  in 
paragraph  two  (2)  hereof  were  instituted 
subsequent! V  to  tne  execution  of  the  convey- 
ance irom  Alfred  Holley  to  Wise  Holley, 
heretofore  mentioned,  and  subsequently  to 
the  sale  of  said  Hollow  Creek  tract  of  land 
by  the  sheriff  of  Barnwell  district  under  the 
execution  aforesaid  in  favor  of  Elisha  Carson 
against  Alfred  Holley. 

*'Jno.  €ku7  Evans,  E.  8.  Hammond,  Plain- 
tiff's Attorneys. 

"Henderson  Bros.,  O.  0.  Jordan,  Defend- 
ants' Attomevs. 

"  (8)  It  is  further  agreed  and  admitted  that 
Alfred  Holley,  the  husband  of  the  demand- 
ant herein,  died  on  the  fourteenth  (14th)  day 
of  February,  A.  D.  (1881,)  eighteen  hundred 
and  eighty-one. 

"O.  C.  Jordan,  Henderson  Bros.,  Defend- 
ants* Attorneys. 

**  Jno.  Gktry  Evans,  E.  S.  Hammond,  Plain- 
,tiff's  Attorneys.  • 

The  following  decree  was  filed  by  Judffe 
Izlar,  and  judgments  duly  entered : 

**  These  several  actions  (sixteen  in  number) 
are  brought  by  the  plaintiff  to  recover  her 
dower  in  the  land  described  in  the  respective 
complaints.  The  facts  in  each  of  the  said 
actions  are  the  same,  and  all  involve  the 
same  questions  of  law.  The  facts  agreed  on 
are,  briefly,  as  follows:  Previous  to  the  year 
1889,  William  H.  Carev  and  Alfred  Holley 
(who  was  the  husband  of  the  plaintiff)  owned 
as  tenants  in  common  a  tract  of  land  contain- 
ing five  thousand  acres,  known  as  the  'Hol- 
low Creek  Tract. '  The  Hollow  Creek  tract 
included  all  the  lands  in  which  the  plaintiff 
DOW  claims  dower.  Carey  and  Holley  pur- 
chased the  said  tract  jointly,  and  the  same 
was  conveyed  to  them  as  tenants  in  common. 
Alfred  Holley,  during  his  coverture  with  the 

Slaintiff,  sold  and  conveyed  by  dc»d,  dated 
[arch  5,  1841,  his  undivided  moiety  in  the 
Hollow  Creek  tract  to  Wise  Holley,  his  wife 
not  Joining  in  said  conveyance.    Afterwards 
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William  H.  Carey  died  testate,  and  John  L. 
Carey,  his  son,  instituted  pruceeUiucs  in  the 
court  of  equity  by  his  next  friend,  D.  J. 
Walker,  against  the  other  heirs-at-law  of  the 
testator,  and  Wise  Holley  and  Alfred  Holley, 
for  partition  of  said  lands.  To  this  suit  the 
plaintiff  herein  was  not  a  party.  The  com- 
missioners named  in  the  writ  in  partition 
returned  that  said  lands  could  not  be  fairly 
and  equally  divided  without  injury  to  one 
or  more  of  the  parties  in  interest.  Thereupon 
a  decree  for  the  sale  of  said  lands  was  made, 
and  in  pursuance  of  this  decree  said  lands 
were  sold  in  January,  1849,  by  the  commis- 
sioner in  euuity,  and  were  at  said  sale  pur- 
chased by  John  Holley,  who  complied  with 
the  terms  of  sale,  and  received  from  the  com- 
missioner a  conveyance  of  said  lands.  The 
proceeds  arising  from  said  sale  were  distrib- 
uted among  the  parties  in  interest,  and  the 
sale  confirmed.  In  said  proceedioss  for  par- 
tition no  provision  was  made  for  tne  protec- 
tion of  the  plaintiff's  contingent  ri^ht  of 
dower.  On  Uie  6th  day  of  March,  18&,  the 
sheriff  sold  all  the  right,  title,  and  interest 
which  Alfred  Holley  then  had  in  said  land.^. 
under  an  execution  issued  upon  a  judgment 
obtained  against  him  prior  to  the  5£  day 
of  March,  1841.  At  the  sheriff's  sale  the 
interest  of  Alfred  Holley  in  said  lands  was 
bid  in  by  Wise  Holley,  to  whom  Alfred  had 
previously  conveyed.  No  deed  from  the  sher- 
iff to  Wise  Holley  appears  of  record.  Al- 
fred Holley,  the  husband  of  the  plaintiff, 
died  on  the  14th  day  of  February,  1^1.  The 
defendants  in  the  aioresaid  actions  are  in  pos- 
session of  the  various  portions  of  the  Hollow 
Creek  tract  described  in  the  respective  com- 
plaints. 

**Mr.  Scribner,  in  his  work  on  Dower, 
(volume  1,  p.  828,)  says:  'The  statutes  of 
most,  if  not  all,  the  states  provide  for  the 
sale  of  lands  held  in  commOn,  where, 
upon  proceedings  for  partition,  it  is  ascer- 
tained that  a  division  (jannot  be  made  with- 
out serious  detriment  to  the  estate.  In  such 
cases  the  money  arising  from  the  sale  is 
brought  into  court,  and  distributed  to  the 
several  tenants  In  common  in  proportion  to 
their  respective  Interests  in  the  common  prop- 
erty. From  these  statute  regulations  has 
sprung  a  question  of  great  interest  and  im- 
portance, namely,  whether  a  sale  made  in 
conformity  thereto  operates  to  devest  the  con- 
tingent right  of  dower  of  the  wife  of  a  co- 
tenant,  and  to  pass  the  entire  estate  abso- 
lutely to  the  purchaser,  and,  if  so,  whether 
for  that  reason  it  is  proper  that  the  court 
under  whose  direction  the  sale  is  made  should 
require  a  portion  of  the  husband's  share  of 
the  proceeds  of  the  sale,  to  be  invested  for  her 
benefit  in  case  she  should  survive  him,  and 
her  right  thus  becomes  absolute.'  This 
question  of  'great  interest  and  importance'  is 
the  one  presented  in  these  cases,  and  upon 
which  we  are  now  required  to  pass. 

''It  is  contended  that  there  was  no  statute  « 
authorizing  the  sale  of  lands,  under  the  cir- 
cumstances of  this  case,  for  partition  ;  that 
the  Act  of  1791  is  only  applicable  to  the  set- 
tlement of  intestate  estates;  and  that  the 
long-established  practice  of  the  court  of 
equity,  derived  from  an  assumed  jurisdiction 
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in  Bucb  eases,  should  not  be  allowed  to  over- 
ride and  defeat  the  rights  of  the  parties.  As 
was  said  by  OhancSlor  Harper  in  Pdl  v. 
BaU,  1  Rich.  Eq.  887 :  'It  is  not  questioned 
that  by  the  rules  and  practice  of  the  English 
court  of  chanceiT  it  has  no  power  to  direct 
the  sale  of  lands  tor  the  purpose  of  partition. ' 
Is  either  can  it  be  questioned  that  the  court 
of  equity  exercised  the  Jurisdiction  to  make 
such  sales  long  before  the  Act  of  1791.  This 
learned  chancellor  adds:  'That  the  words 
of  the  Act  of  1791  are  not  necessarily  confined 
to  the  case  of  intestate  estates.  These  words 
are  that  **  it  shall  and  may  be  lawful  for  any 
person  who  may  be  entitled  to  a  distributive 
share  of  any  estate,  real  or  personal,  to  have 
the  writ  of  partition. "  Now  the  words  "dis- 
tributive share"  are  commonly  understood  to 
relate  to  intestate  estates,  and,  in  an  act  pro- 
viding for  the  distribution  of  intestate  es- 
tates, this  meaning  might  seem  still  more 
appropriate,  yet  they  are  very  capable  of  adif- 
erent  construction.  Every  tenant  in  common 
may  ver^  w  ell  be  said  to  be  entitled  to  a 
distributive  share  of  the  common  property ; 
and,  if  courts  heretofore  have  made  this 
construction,  I  should  not  be  prepared  to 
pronounce  it  an  erroneous  one.'  This  case 
is  authority  for  the  doctrine  that  the  juris- 
diction of  the  court  of  e<(uity  to  sell  lands 
for  the  pur^x)se  of  partition,  against  the 
consent  of  a  party,  is  not  confined  to  the 
case  of  intestate  estates.  The  reason  given 
b^  Chancellor  Harper  in  support  of  this  doc- 
trine seems  to  us  sufficient  to  sustain  the  con- 
clusion reached.  It  does  not  seem  to  us  to 
be  an  un  warranted  extension  of  the  provisions 
of  the  Act  of  1791,  so  as  to  include  other 
than  intestate  estates  held  in  common.  At 
any  rate,  we  consider  the  question  settled. 

"Again,  it  is  contended  that,  even  if  the* 
court  of  equity  has  power  to  direct  a  sale 
for  the  purpose  of  partition,  only  those  per- 
sons who  are  parties  to  the  pruoeeding^s  are 
bound  tbereby.  To  support  tnis  proposition, 
section  2,  Act  82  Hen.  VlII.  chap.  82,  is  re- 
lied on  by  the  plaintiff  herein.  It  is  argued 
that  the  court  of  equity,  in  the  exercise  of 
its  Jurisdiction  in  directing  sales  of  real 
estate  for  the  purpose  of  partition  among 
Joint  tenants  and  tenants  in  common,  cannot 
prejudice  the  rights  of  those  not  parties  to 
the  proceedings ;  that  it  derives  its  authority 
to  m^ke  compulsory  partition  alone  from  the 
statutes  of  81  Hen.  VUI.  chap.  1,  and  82 
Hen.  YIII.  chap.  82 ;  and  that  section  2,  Act 
82  Hen.  VIII.  chap.  82,  is  applicable  to  all 
cases  of  partition  among  joint  tenants  and 
tenants  in  common,  whether  made  in  kind, 
or  by  sale  under  the  extended  jurisdiction  of 
the  court  of  equity  by  reason  of  the  Act  of 
1791.  This  section  reads:  *Provided,  al- 
ways, that  no  partition  or  severance  herein- 
after to  be  made  by  force  of  this  Act  be  prej- 
udicial or  hurtful  to  any  person  or  persons, 
their  heirs  or  successors,  other  than  such 
which  be  parties  unto  said  partition,  their 
executors  or  assigns. '  Admitting  the  view 
contended  for  to  be  correct,  we  do  not  think 
this  proviso  apolicable  to  the  present  case. 
The  Statute  of  81  Hen.  VIII.  chap.  1,  relates 
to  joint  tenancies  and  tenants  in  common.  2 
Stat.  p.  471.    This  statute  was  extended  by 
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Hen.  Vni.  chap.  82,  to  joint  tenants  for 
term  of  life  or  years.  2  Stat.  p.  474.  By 
reference  to  these  statutes  it  will  be  seen  that 
the  statute  of  81  Hen.  VIIL  chap.  1,  did  not 
contain  the  above  proviso.  It  is  annexed 
only  to  the  Act  of  82  Hen.  VIIL  chapw  32. 
Let  us  notice  the  language  of  this  proviso. 
It  is  'that  no  partition  or  severance  herein- 
after to  be  made  by  force  of  this  Act. '  What 
Act?  Certainly  the  Act  of  82  Hen.  VIIL 
chap.  82;  which,  as  we  have  seen,  applies 
only  to  'joint  tenants  for  terms  of  life  or 
years.'  It  will  hardljr  be  questioned  that 
this  is  a  wise  provision  in  regard  to  tenancies 
of  this  nature. 

"This  brings  us  to  the  main  question  in 
the  case.  In  the  outset  it  is  necessary  to  as- 
certain, if  we  can,  what  is  the  nature  and 
quality  of  this  right  denominated  'the  wife's 
inchoate  right  of  dower.  *  'It  is  difficult, ' 
says  Mr.  Soribner,  (2  Scribner,  Dower,  5,) 
*to  state  with  precision  the  nature  and  qual  i  ty 
of  inchoate  dower  interest  when  considered 
as  a  right  of  property.'  It  is  'a  right  at- 
taching by  implication  of  law,  which,  al- 
though it  may  possibly  never  be  called  into 
effect,  (as  when  the  wife  dies  in  the  lifetime 
of  the  husband,)  yet,  from  the  moment  that 
the  fact  of  marriage  and  of  seisin  have 
occurred,  is  so  fixed  on  the  land  as  to  become 
a  title  paramount  to  that  of  any  other  person 
claiminff  under  the  husband  bv  a  subsequent 
Act.'  Park,  Dower,  287;  Ounmngham  v. 
Shannon,  4  Rich.  Eq.  140.  It  is  a  substan* 
tial  right,  possessing,  in  contemplation  of 
law,  attributes  of  property,  and  to  be  es* 
ti mated  and  valued  as  such.  2  Scribner, 
Dower,  5.  It  is  not  a  lien.  Shell  v.  Duncan, 
81  S.  C.  565.  'After  this  riffht  has  onoe  at- 
tached, it  is  held  by  the  wife  entirely  inde- 
pendent of  the  husband,  and  it  cannot  be 
affected  by  any  act  or  omission  on  his  part. ' 
Shell  V.  Ihincan,  aupra,  and  cases  there  cited. 

"Now,  while  Carey  and  Alfred  Hoi  ley 
held  the49e  lands  as  tenants  in  common,  what 
was  the  situation  of  the  parties?  Mrs.  Alfred 
Hoi  ley  had  a  contingent  right  of  dower  in 
the  one  undivided  moiety  thereof,  subject 
to  the  paramount  right  of  Carey  to  compel 
partition  between  her  husband  and  himself. 
Had  a  voluntary  or  an  involimtary  partition 
of  said  lands  in  kind  been  made,  then  it  is 
clear  that  the  inchoate  right  of  dower  of 
Mrs.  Alfred  Hoi  ley  would  have  been  trans- 
ferred immediately  to  the  portion  alloted  to 
her  husband;  and  had  he  convejed  after 
partition  his  share  to  another,  without  the 
renunciation  by  his  wife  of  her  dower  accord- 
ing to  the  statute,  his  grantee  would  have 
taken  the  land  subject  to,  and  burdened  with, 
the  contingent  right  of  dower  of  Mrs.  Hol- 
ley;  and,  when  this  right  became  consum- 
mate by  the  death  of  her  husband,  she  could 
have  recovered  her  dower  interest  therein. 
So,  when  Alfred  Hoi  ley  conveyed  his  undi- 
vided interest  therein  to  Wise  HoUey,  he 
took  it  subject  to  and  incumbered  with  the 
inchoate  right  of  dower  of  Mrs.  Alfred  Hol- 
ley,  she  not  having  renounced  this  riglit 
accordinf^  to  the  statutory  mode  provided. 
The  seisin  of  Alfred  Hoi  ley  in  these  lands 
was  broken  and  ceased  when  he  conveyed  his 
undivided  interes't  therein  to  Wise  Holler. 
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This  transfer  created  no  priority  of  estate 
between  Wise  Holley  and  Elizabeth  Hollej, 
the  wife  of  his  grantor,  respecting  ber  right 
of  dower  in  the  lands  conveyed ;  for,  as  we 
understand  the  rule,  the  wife  is  in  privity 
of  estate  with  her  husband  only  until  the 
right  of  dower  attaches.  Her  interest  is  not 
only  independent  of  him,  but  against  him. 
In  all  transactions  subsequent  to  the  occiir- 
rence  of  marriage  and  seisin  there  is  no 
privity  of  the  wife  with  her  husband  respect- 
ing her  dower.  If  this  be  so,  how  can  it  be 
said  that  there  is  privity  respecting  her 
dower  between  the  wife  and  the  husband's 
grantee, — a  mere  stranger.  Wise  Holley's 
seisin,  however,  while  burdened  with  the 
contingent  right  of  dower  of  Mrs.  Elizabeth 
Holley,  was  also  burdened  with  Carey's 
paramount  ricrht  of  compulsory  partition. 
The  question  Is  therefore  presented.  Was  the 
inchoate  right  of  dower  of  Elizabeth  Holley 
in  these  lands  devested  and  defeated  by  the 
eompulsory  sale  for  partition  and  division 
ordered  by  the  court  of  equity  in  an  action 
to  which  she  was  not  a  party,  but  in  all 
other  respects  regular?  This  question  has 
never  been  directrp^  decided  in  this  state,  so 
far  as  we  are  informed  or  advised.  Now, 
what  is  the  nature  and  force  of  this  para- 
mount right  to  compel  partition?  Does  it 
involve  anything  more  than  that  this  right 
shall  not  be  abridged  or  taken  away  by  the 
oontingent  right  of  dower  in  the  wife  of  a  ten- 
ant in  common  ?  or  is  it  so  potent  as  to  destroy 
altogether  the  wife's  contingent  right  of 
•dower  in  case  of  its  exercise?  There  is  no 
doubt  that  if  actual  partition  is  made  the 
wife*8  right  of  dower  will  attach  to  the 
fihare  allotted  in  severalty  to  her  husband. 
This  result  follows  as  a  matter  of  course, 
without  any  decree  or  order  of  the  court,  and 
without  the  wife's  being  a  party  to  the  pro- 
•ceeding  in  partition.  Hence,  when  actual 
partition  is  made,  the  paramount  right  to 
oompel  it  does  not  defeat  the  suborainate 
right  of  dower,  and  the  paramount  right  in 
such  case,  it  would  seem,  involves  nothing 
more  than  that  its  exercise  should  not  be 
4ibridged  or  taken  away  by  the  subordinate 
right.  Is  the  result  dinerent  when  the  prop- 
erty is  sold  by  order  of  the  court  of  equity 
for  partition  and  division  of  the  proceeds? 
Here  we  enter  upon  debatable  ^ound.  It 
therefore  becomes  necessary  to  review  at  some 
length  the  cases  bearing  upon  this  difficult 
4ind  important  question,  and  to  deduce  there- 
from a  conclusion  in  consonance  with  the 
principles  of  law  applicable  to  this  highly 
favored  risrht. 

"  Vice  CHanceUor  McCoun,  of  New  York, 
'twice  expressed  the  opinion  that  a  sale  so 
made  does  not  devest  the  inchoate  right  of 
•dower ;  and  one  ground  upon  which  he  bases 
this  conclusion  is  that  courts  possess  no 
power  to  compel  the  wife  to  accept  a  pro- 
vision in  money  in  lieu  of  her  interest  in, 
and  consequent  right  to  the  enjoyment  of, 
the  land  itself.'  Jackson  v.  Mwards,  7 
Paige,  386,  8  L.  ed.  810;  MattTmos  v.  MaU 
thewB,  1  Edw.  Ch.  565,  6  L.  ed.  248. 
On  appeal  Chancellor  Walworth  was  of  a 
different  opinion.  He  concluded  as  follows : 
'I  am  therefore  compelled  to  declare  that 
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the  opinion  of  the  vice-chancellor  In  this 
cause,  \Jackson  v.  Edwards,]  and  in  the  case 
of  MattheiM  v.  Matthews,  [supra,  ]  as  to  the  ef  • 
feet  of  a  sale  in  partition  upon  the  inchoate 
right  of  dower  of  the  wife  of  a  tenant  in 
common,  who  has  been  made  a  party  to  the 
suit  in  conjunction  with  her  husband,  is 
erroneous,  and  that  a  purchaser  under  the 
Judgment  or  decree  will  be  protected  against 
any  further  claim  on  her  part,  both  in  equity 
and  at  law.  *  In  Maithews  v.  Matthews,  supra, 
the  vice-chancellor  held  that  it  was  imma- 
terial whether  the  wife  was  made  a  party  to 
the  suit  or  not,  '  because  a  decree  of  sale  and 
conveyance  by  a  master  will  not  bar  her 
dower  in  her  husband's  share  of  the  lands  in 
the  event  of  her  surviving  him.'  He  Jus- 
tified this  decision  on  the  ground  that  as 
nothing  in  the  statute  of  that  state  ex- 
pressly declared,  'a  devestment  of  the  dower 
initiate  of  a  wife  of  a  joint  tenant  or  tenant 
in  common  upon  a  sale  .  .  .  nothing  so 
materially  affecting  her  legal  rights  ought  to 
be  taken  by  implication. '  The  case  of  Jack- 
son y.  Edwards  was  carried  to  the  court  of 
errors  and  was  finally  decided  upon  other 
grounds,  the  members  of  the  court  differing 
on  the  question  as  to  whether  the  inchoate 
right  of  dower  was  devested  by  the  sale. 
Mr.  Freeman,  after  reviewing  the  New  York 
cases,  says:  'So  the  question  of  the  effect 
of  a  sale  in  partition  upon  the  dower  inter- 
est of  wives  of  cotenants  in  the  absence  of 
f  provisions  in  the  statutes  directly  control - 
ing  Uie  subject,  may  be  considered  as  still 
unsettled  in  New  York.' 

''In  Missouri  and  Ohio  the  courts  have 
taken  the  opposite  view,  and  have  been  dis- 
posed to  treat  sales  made  in  partition  as  con- 
veying title  paramount  to  the  wife's  Inchoate 
right  of  dower.  The  case  of  Lee  v.  IdndeU, 
22  Mo.  282,  64  Am.  Dec.  262,  holds  that  a 

Partition  sale  during  coverture  of  lands  held 
y  a  woman's  husband  in  common  devests 
her  right  of  dower  therein,  although  she 
was  not  made  a  party  to  the  proceeding. 
The  reasoning  in  this  case  commends  itself 
to  our  Judgment,  and  is  so  pertinent  to  the 
present  inquiry  that  we  feel  warranted  in 
Quoting  from  it  at  length.  The  court  says : 
'When  it  is  established  that  a  proceeding  in 

Eartition  is  binding  on  the  wife,  and  conftnes 
er  right  to  dower  in  the  lot  assigned  to  her 
husband,  it  would  seem  to  follow  as  a  con- 
sequence that  she  would  be  bound,  however 
the  proceedings  might  eventuate,  whether  in 
a  portion  of  land  l^ing  allotted  to  her  hus- 
band or  any  other  result.  The  wife  must  be 
bound  or  not  at  the  time  the  suit  is  instituted, 
and  she  being  bound  by  it  when  the  Legis- 
lature took  up  the  subject,  and  directed  that 
instead  of  a  partition  in  kind  it  be  most  ad- 
vantageous to  the  parties  interested  that  the 
land  should  be  sold,  and  its  proceeds  divided 
among  the  cotenants,  and  the  land  is  accord- 
ingly sold,  and  a  purchaser  pays  his  money 
for  it,  on  no  principle  can  the  ground  on 
which  the  suit  was  instituted  be  raised,  and 
the  wife  be  exempted  from  the  binding  in- 
fluence of  the  judgment,  and  be  favored 
with  a  right  to  dower  in  the  land  sold,  when, 
by  the  proceedings  as  originally  begun,  they 
were  binding  on  her.     It  this  was  a  contro- 
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7ersy  between  the  husband  and  the  wife  for 
the  proceeds  of  sale,  there  would  be  some 
justice  in  her  claim ;  but  as  between  her  and 
the  purchaser,  who  has  intervened  in  a  pro- 
ceeding which  was  binding  on  her,  her  claim 
has  no  foundation  in  equity.  It  may  be 
that,  as  between  the  husband  and  wife,  the 
law  should  have  provided  some  security  for 
her  dower  out  of  the  proceeds  of  sale ;  but 
that  such  failure  should  be  visited  on  the 
purchaser  would  be  a  great  hardshio.  The 
omission  to  make  it  could,  on  no  principle, 
vary  the  nature  of  the  proceeding,  and  make 
that  of  no  force  which  was  before  binding. ' 
The  court  then  proceeds  to  show,  bj  wav  of 
illustration,  the  innumerable  diiScuIties 
which  would  attend  this  matter,  if  it  is  held 
that  proceedings  in  partition  are  not  binding 
on  the  wives  of  the  cotenants. 

**Mr.  Freeman,  in  his  work  on  Ck)t6nancj 
and  Partition,  says  the  case  in  which  this 
question  is  best  discussed  is  that  of  Weaner 
V.  Qregg,  6  Ohio  St.  547,  67  Am,  Dec.  855. 
The  statute  of  Ohio  providing  for  partition 
of  real  estate  (as  we  understand  from  this 
case)  is  very  similar  in  its  terms  and  condi- 
tions to  our  Act  of  1791.  The  court,  after 
considering  the  statute,  says:  'We  are  of 
opinion,  therefore,  that  it  was  the  intention 
of  the  Legislature  by  a  sale  in  partition  to 
devest  the  wife  of  her  inchoate  right  of 
dower;*  and  then  add:  'On  the  whole,  our 
view  of  the  question  is  this :  The  right  of 
dower  in  the  wife  subsists  in  virtue  of  the 
seisin  of  the  husband,  and  this  riffht  is 
always  sublect  to  anj^  incumbrance,  inflrm- 
ity,  or  incident  which  the  law  attaches  to 
that  seisin,  either  at  the  time  of  the  mar- 
riage, or  at  the  time  the  husband  became 
seised.  The  liability  to  be  devested  by  a 
sale  in  partition  is  an  incident  which  the 
law  affixes  to  the  seisin  of  all  joint  estates, 
and  the  inchoate  right  of  the  wife  is  subject 
to  this  incident.  And  when  the  law  steps 
in  and  devests  the  husband  of  his  seisin,  and 
turns  the  realty  into  personalty,  she  is  by 
the  act  and  policy  of  the  law,  remitted,  in 
lieu  of  her  inchoate  right,  to  a  distributive 
shore  of  the  personal tv  into  which  it  has 
been  transmitted.'  Mr.  Scribner,  in  his 
work  on  Dower,  (vol.  1,  pp.  828-841,)  re- 
views the  foregoing  cases  from  New  York, 
Missouri,  and  Ohio.  He  says:  'The  stat- 
utes regulating  the  partition  of  lands  in 
Ohio,  in  force  at  the  time  the  sale  was  made, 
differed  materially  from  the  New  York  stat- 
ute before  referred  to ;  the  latter  Act,  as  has 
been  seen,  requiring  all  persons  having  any 
contingent  interest  in  the  premises  to  be  made 

ftarties  to  the  proceedings.  .  .  .  The 
Ohio]  statute  did  not  require,  nor  in  the 
case  referred  to  [Weav&r  v.  Oregg,]  had  the 
wife  been  made  a  party  to  the  proceedings  in 
which  the  sale  was  made.  The  court,  never- 
theless, held  that  the  inchoate  right  of  dower 
was  extinguished  by  the  sale.'  Mr.  Scrib- 
ner, while  he  questions  the  reasoning  of 
the  court  in  certain  particulars  in  Weav&r  v. 
Gregg,  says :  '  The  reasoning  addresses  itself 
to  the  understanding  with  great  force  and 
cogency,  and  tends  strongly  to  support  the 
conclusion  to  which  the  court  arrivecf. '  And 
again :    '  It  is  manifest,  however,  that  in  pro- 
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Jceedings  in  partition  the  interest  of  all  par- 
ties would  be  promoted  by  a  sale  free  from 
the  incumbrance  of  dower.  An  uncertain 
and  contingent  interest  of  this  character 
would  undoubtedly  affect  the  noarket  price 
of  tho  property  to  an  extent  ereatly  dispro- 
portioned  to  the  actual  value  or  that  interest. ' 
Mr.  Freeman  also  reviews  these  cases  in  his 
work  on  Ootenancv  and  Partition  (sec.  474.) 
As  we  understand  Mr.  Freeman,  he  favors 
the  views  expressed  by  the  courts  of  Mis- 
souri and  Ohio. 

"The  cases  of  Le$  v.  LindeU,  and  Weavar 
V.  Oregg,  rest  upon  a  principle  clearly  rec- 
ognized in  this  state,  namely,  that  the  con- 
tingent right  of  dower  of  a  wife  of  a  tenant 
in  common  is  not  paramount  to  the  ri^ht  of 
the  cotenant  of  the  husband  to  compel  par- 
tition ;  and  upon  the  further  principle  that 
dower,  being  the  creature  of  positive  law, 
founded  upon  reasons  of  public  policy,  is 
sublect  to  such  incidents  as  are  affixed  to  it 
bv  laws  existing  and  operative  at  the  time 
01  the  marriage,  and,  when  the  sale  for  par- 
tition is  the  act  of  tho  law,  the  proceedings 
are  as  binding  upon  the  wife  as  though  actual 
partition  haa  been  made.  The  result  of  this 
IS  to  give  to  the  paramount  right  of  partition 
such  force  as  to  devest  and  extinguish  in 
case  of  its  lawful  exercise  the  inchoate  right 
of  dower,  and  this  result  follows  whether  tlie 
wife  be  made  a  party  or  not  to  the  proceed- 
ings in  partition;  and  here  we  would  re- 
mark that  while  a  wife  of  a  tenant  in  com- 
mon may  be  made  a  party,  and  may  be  a 
proper  party  to  proceedings  in  partition,  (in 
the  absence  of  any  statute  on  the  subject), 
we  do  not  see  that  she  is  a  necessary  party 
to  such  proceedings.  Her  inchoate  right  of 
dower  is  no  estate  or  interest  in  the  land. 
It  is  a  valuable  right,  it  is  true,  and  has  some 
of  the  incidents  of  property,  yet  it  cannot 
be  bargained  and  sold.  It  is  no  lien,  in  the 
legal  sense  of  that  term.  The  wife  of  a  co- 
tenant  is  not  a  tenant  in  common  with  her 
husband  and  his  cotenants,  neither  is  she  an 
incumbrancer  having  a  lien  upon  the  property 
held  in  common,  in  the  strict  sense  of  the 
term.  Upon  what  principle,  then,  can  it  be 
contended  that  she  is  a  necessary  party?  We 
confess  that  we  fail  to  see.  Our  own  case 
of  KeekeUy  v.  Moore,  2  Btrobh.  Eq.  31, 
bears  strongly  upon  the  question  now  under 
consideration ;  and  the  reasoning  of  Chancellor 
Dunkin,  who  delivered  the  opinion  of  the 
court,  is  clear,  forcible,  and  convincing.  In 
this  case,  which  was  brought  for  tlie  purpose 
of  making  partition  of  the  estate  of  one 
James  Moore  among  his  heirs,  the  land  had 
been  sold  in  pursuance  of  a  decree  made  in 
the  cause,  and  the  purchaser  at  such  sale, 
refusing  to  comply  with  the  terms  of  sale, 
had  been  ruled  to  show  cause.  The  pur- 
chaser showed  for  cause  that  before  the  filing 
of  the  bill  a  judgment  had  been  recovered 
against  two  of  the  neirs,  and  that  their  shares 
in  the  land  were  bound  by  the  lien  of  said 
judgment,  and  that  these  heirs  were  married, 
and  that  their  wives  were  living  and  entitled 
to  dower  out  of  tiieir  shares  in  said  lands. 
The  learned  chancellor  says:  'The  only 
question  is  whether  the  title  of  a  purchaser 
at  such  sale  can  be  affected  by  prior  Judg* 
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ment  against  one  of  the  children.  It  Is  quite 
manifest  that  until  partition  is  made  it  is 
impossible  to  determine  whether  the  child 
will  be  entitled  to  any  or  what  portion  of 
the  estate.  The  right,  whatever  it  be,  is  the 
creature  of  the  Act  of  1791,  and  must  be 
held  in  subordination  to  the  provisions  of 
law.  If  a  sale  for  partition  be  ordered,  the 
title  of  the  purchaser  is  just  as  complete  as 
if  the  land  had  been  sold  to  satisfy  a  debt 
of  the  intestate.  To  require  the  Judgment 
or  other  lien  creditors  of  all  the  distributees 
to  be  made  parties  to  a  suit  for  oartition  of 
the  estate  of  an  intestate  woula  introduce 
a  novelty  in  the  practice  of  the  court,  and 
would  incumber  the  proceedings  with  delay 
and  expense  not  calculated  to  promote  the 
final  settlement  and  adjustment  of  estates 
between  the  parties  in  interest,  which  is  the 
leading  object  of  the  Act  of  1791.'  The 
court  does  not  seem  to  have  attached  any 
weight  to  the  objection  raised  by  the  pur- 
chaser that  certain  of  the  heirs  were  married, 
and  that  their  wives  were  living,  and  en- 
titled to  dowers  out  of  their  shares  in  the 
lands;  but,  notwithstanding  thi^  alleged 
defect  in  the  title  to  the  premises,  the  court 
held  the  cause  diown  insufficient,  and  the 
purchaser  bound  by  his  bid,  and  the  title 
such  as  he  must  accept.  Upon  what  prin- 
ciple? Our  courts  have  held  'that,  even  dur- 
ing the  lifetime  of  her  husband,  a  wife's 
dower,  unrelinquished,  may  be  shown  by 
a  purcliaser  as  an  excuse  for  his  refusal  to 
comply  with  a  contract  for  sale. '  Folk  v. 
Sumter,  2  Strobh.  L.  81 ;  Jet&r  v.  Glenn,  9 
Rich.  L.  880. 

''It  has  also  been  held  that  the  doctrine  of 
tavesU  emptor  does  not  apply  in  sales  bv  the 
master  or  sheriff  under  a  aecree  for  partition. 
CommUeianer  in  Equity  v.  Smithy  9  Rich. 
L.  515;  Bolivar  v.  Zeigler,  9  8.  C.  287. 
And  in  Rorer  on  Judicial  Sales,  %  150,  we 
find  the  following :  '  But  such  purchaser  at  a 
judicial  sale  may  not  be  thus  compelled  to 
complete  the  sale  if  the  title  be  defective, 
nor  pay  the  consideration  money  until  the 
defect,  if  there  be  one,  is  obviated ;  for  al- 
though the  rule  caveat  emptor  applies  after 
the  sale  is  closed  by  payment  of  the  purchase 
money  and  delivery  of  the  deed,  if  there  be 
no  fraud,  yet  the  buyer,  if  he  discovers  the 
defect  beforehand,  will  not  be  compelled  to 
complete  the  sale.'  This  objection,  had 
there  been  no  other  principle  applicable  to 
the  case  by  which  the  objection  was  silenced, 
must,  under  the  foregoing  authorities,  have 
offered  to  the  purchaser  a  sufficient  excuse 
for  his  refusal  to  comply.  We  find  this 
principle  by  applying  the  rules  laid  down 
In  the  case  of  Keekelej/  v.  Moore,  as  to  judg- 
ment creditors  of  cotenants,  to  the  wives  of 
the  cotenants.  The  purchaser,  under  the 
principle  laid  down  m  said  case,  takes  a 

f:ood  title,  free  and  discharsed  from  all 
iens  by  judgments  against  the  tenants  in 
common.  Wnen  lands  are  sold  by  order  of 
the  court  of  equity,  for  the  purpose  of  par- 
tition, whether  such  lien  croditors  be  par- 
ties to  the  proceedings  or  not,  the  same 
principle  applied  to  the  wives  of  the  coten- 
ants would  ffive  to  the  purchaser  a  complete 
title,  devested  of  the  inchoate  right  of  dower 
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of  the  wives  of  the  cotenants,  and  we  confess 
that  we  do  not  see  an  v  good  reason  why  the 
same  principle  shoula  not  apply  as  well  in 
the  latter  as  in  the  former  case.  It  certainly 
will  not  be  contended  that  the  rule  shoula 
be  different  on  the  ground  that  this  contin- 
gent right  of  dower  of  the  wife  is  a  more 
fa vorea  right.  This  ground  would  be  with 
out  reason  to  sustain  It,  and  based  upon  no 
sound  principle  of  either  equitv  or  justice. 
As  was  well  said  in  Weaver  v.  &regg,  eupra; 
'The  sale  is  the  act  of  the  law,  designed  to 
do  justice  to  loint  owners  and  render  estates 
available,  ana  put  forth  only  when,  from 
the  fact  that  the  esteto  is  incapable  of  actual 
partition,  the  necessities  of  the  case  require 
it.  The  Legislature  has  deemed  it  more  im- 
portant to  the  public  interest  to  render  es- 
tetes  available  to  their  owners  without  sacri- 
fice of  their  value  by  a  sale  in  case  of  neces- 
sity, than  to  preserve  in  all  cases  whatsoever 
the  wife's  remote  and  contingent  interest  at 
the  expense  of  parties  on  whom  she  can  have 
no  proper  claim.*  The  case  of  Keekeley  v. 
Moore  is,  as  we  understand  it,  authority 
for  the  rule  that,  when  lands  are  sold  in  this 
stete  under  a  decree  of  the  court  of  equity 
for  partition,  the  purchaser  at  such  sale 
takes  a  complete  title,  not  only  freed  from 
the  lien  of  all  prior  judgmento  against  the 
cotenants,  but  devested  oi  the  inchoate  righte 
of  dower  of  the  wives  of  the  cotenants,  and 
that  neither  the  judgment  creditors  of  the 
cotenants  nor  their  wives  arc  necessary  par- 
ties to  such  proceedings.  It  therefore  seems 
to  us  that  not  only  reason  and  public  pol- 
icy, but  the  clear  weight  of  authority,  is  on 
the  side  and  in  favor  of  the  rule  that,  where 
lands  are  sold  under  a  decree  of  the  court  of 
equity  for  partition,  the  realty  is  converted 
into  personalty,  and  thereby  the  dower  in- 
tereste  of  the  wives  of  the  cotenanto  are  ex- 
tinguished and  destroyed,  and  the  purchaser 
at  such  sale  tekes  a  title  free  from  any  de- 
fect or  incumbrance  as  to  such  dower  righte. 
But  in  the  present  case  it  appears  that  Al- 
fred Hoi  ley  conveyed  his  undivided  Interest 
in  said  premises  to  Wise  Uolley  before  the 
sale  for  partition  of  said  land  was  made,  and 
that  his  wife,  Elizabeth,  the  present  plain- 
tiff, did  not  then,  nor  did  she  during  the  life- 
time of  her  husband,  renounce  her  right  of 
dower  in  the  premises  so  sold  to  Wise  Hoi- 
ley,  as  required  by  the  stotute  in  such  case 
provided.  This  stete  of  facto  presento  an- 
other question  of  equal  importance  and  diffi- 
culty. The  authorities  above  referred  to  arise 
out  of  cases  in  which  the  husband  was  still  a 
cotenant  when  the  sale  for  partition  was  or- 
dered. In  these  cases  the  husband,  it  mav  be 
claimed,  represented  his  wife's  inchoate  right 
of  dower ;  for  in  such  cases  the  practice  has 
always  been  in  the  distributing  the  prrce*ds 
of  sale  to  pay  to  the  husband,  he  being  the  sole 
representetive  of  the  estete.  But  in  the  pres- 
ent case,  although  Alfred  Hoi  ley  was  a 
Earty,  he  did  not  represent  the  estete.  He 
ad  no  share  in  the  proceeds  of  sale.  When 
the  proceedings  for  partition  were  instituted 
he  was  not  the  owner  in  fee  of  one  undivided 
moiety  of  these  lands,  with  a  wife  having  a 
contingent  ri^ht  of  dower,  for  he  had  volun- 
tarily parted  with  his  interest  to  another 
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Sri  or  to  such  proceeding.  In  the  cases  ahove 
iscussed  the  seisin  of  the  husband  had  been 
devested  by  the  act  of  the  law ;  in  the  present 
case  the  husband's  seisin  had  been  devested 
solely  by  his  own  act. 

**MT.  Freeman,  in  his  work  on  Cotenancy 
and  Partition,  (sec.  475,)  in  discussing  this 
question,  says:  'As  it  was  clear  that  the 
act  of  the  husband  could  not  defeat  the  wife's 
right  of  dower,  it  was  thought  that  the  sub- 
sequent partition,  to  which  she  was  not  a 
party,  and  in  which  her  estate  had  no  repre- 
sentative, must  be  equally  powerless  to  prej- 
udice her  interests.  *  In  support  of  the  text, 
Mr.  Freeman  cites  the  case  of  Verrp  v.  Bobin- 
son,  25  Ind.  19,  87  Am.  Dec.  846.  By  the 
sale  of  Alfred  to  Wise,  the  title  of  Alfred, 
which,  to  use  the  lanjruage  of  Mr,  Jtutiee 
Elliott  in  Verry  v.  Bobiiuon,  $upra,  'was 
directly  united  with  the  contingent  right  of 
the  wife  growing  out  of  the  marriage  rela- 
tions under  the  law,  became  severed  irom  it. 
The  title  was  no  longer  a  imit.  The  estate 
of  the  husband,  out  of  which  sprung  the 
claim  of  the  wife,  became  devested,  and 
passed  into  the  hands  of  a  stranfirer,  not  an 
absolute  and  unincumbered  fee.  But  subject 
to  the  contingent  claim  of  the  wife,  depend- 
ing, however,  upon  the  then  uncertain  con- 
tingency that  she  should  survive  her  hus- 
band. '  Al  f red  was  seised  of  an  unconditional 
and  unincumbered  fee  in  one  undivided 
moiety  of  the'  Hollow  Creek  tract  of  land. 
The  contingent  right  of  his  wife  was  a  mere 
incident  under  the  law  of  that  seisin,  and, 
thouffh  the  entire  fee  was  in  the  husband,  he 
could  not  sell  the  interest  of  the  wife,  unless 
she  voluntarily  joined  in  the  conveyance. 
The  wife  of  Alfred  did  not  join  in  the  con- 
veyance of  Alfred  to  Wise ;  therefore  Wise's 
purchase  was  subject  to  the  contingent  right 
of  Mrs.  Elizabeth  Holley,  the  wife  of  Al- 
fred. By  this  purchase  Wise  did  not  acquire 
a  title  to  that  right.  Alfred  did  not  own  it ; 
consequently  could  not  sell  and  convey  it; 
therefore  Wise's  title  was  subject  to  it.  As 
was  said  by  Mr.  Justice  Mclver  in  SheU  v. 
Duncan^  supra,  in  answering  the  question. 
What  is  the  right,  title,  and  interest  which 
a  married  man  has  in  land  of  which  he  is 
seised  during  coverture? — 'It  certainly  is  not 
such  an  absolute,  unqualified  interest  as 
would  enable  him  to  alienate  it,  free  from 
the  claim'  of  dower,  either  by  deed  or  devise, 
but  his  alienation  is  always  subject  to  the 
wife's  right  of  dower,  which  can  only  be  re- 
leased or  extinguished  by  her  own  act. 
I^othing  that  the  husband  ma^  do  can  in  any 
way  affect  it.  From  this  it  follows  that 
when  the  ri^ht,  title,  and  interest  of  the  hus- 
band is  sold,  either  directly  by  himself,  or 
through  the  medium  of  an  officer  of  the  law, 
the  purchaser  takes  no  more  than  what  was 
sold,  the  rieht,  title,  and  interest  of  the  hus- 
band, whioi  does  not  include  the  dower  in- 
terest, and  hence  the  purchaser  must  take  his 
title  subject  to  the  wife's  right  of  dower. ' 
In  the  suit  for  partition  instituted  by  John 
L.  Carey,  Wise  Hoi  lev  only  represented  the 
interest  purchased  by  him,  and  no  more  and 
no  other ;  and  the  sale  of  the  premises,  so 
far  as  his  interest  was  concemea,  could  not 
invest  John  Holley,  the  purchaser  at  said 
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sale  with  any  better  title  or  greater  interest 
thfui  was  held  by  Wise,  and  which  he  repre- 
sented in  that  suit ;  and,  as  we  have  already- 
seen,  Alfred,  although  a  party,  had  no  in- 
terest in  the  premises,  and  could  not,  under 
the  circumstances,  represent  his  wife  in  said 
suit. 

"  It  is  apparent  that  there  is  a  very  material 
difference  between  Uie  case  at  the  bar  and  the 
cases  of  Weaver  v.  Oregg  and  Lee  v.  LindeU. 
In  the  cases  of  Weaver  v.  Ghmg  and  Lee  v. 
LindeU  the  seisin  of  the  husband  was  devested 
by  the  act  of  the  law,  at  the  time  of  the  sale 
under  the  decree  for  partition,  and  the  hus- 
band was  a  party  to  the  proceeding,  and  rep- 
resented his  own  title,  which  was  then  di- 
rectly united  with  the  contingent  right  of 
the  wife.  In  the  present  case  tiie  seisin  of 
the  husband  was  devested  by  his  own  volun- 
tary act  at  a  period  Ions  before  the  suit  for 
partition  was  institutca,  and  the  husband, 
although  a  party  to  the  proceeding,  had  no 
title  then  directly  united  with  the  contingent 
right  of  the  wife ;  the  title  and  the  oontin- 
Rent  right  having  been  previously  severed  by 
the  vol  untary  sale  of  the  husband.  We  there- 
fore conclude  that  Wise  Holley 's  purchase 
of  said  premises  was  subject  to  the  inchoate 
right  of  dower  of  Elizabeth  Holley ;  was  not 
extinguished  or  destroyed  by  the  sale  for  par- 
tition made  under  the  decree  of  the  court  of 
equity  in  Uie  suit  instituted  therein  bv  John 
L.  Carey,  she  not  being  a  party  to  said  pro- 
ceedings; that  John  Holley,  the  purchaser 
at  said  sale,  also  took  his  title  to  said  prem- 
ises subject  to  the  inchoate  right  of  dower  of 
Elizabeth  Holley;  and  that  said  inchoate 
right  having  become  consummate  by  the 
death  of  her  nusband,  Alfred  Hollejr,  she  is 
entitled  to  her  dower  in  said  premises.  It 
is  therefore  ordered  and  adjudged  that  Eliza- 
beth Holley,  plaintiff,  recover  against  the 
several  defendants,  in  each  of  the  above  en- 
titled actions,  her  dower  in  the  several  tracta 
or  parcels  of  land  mentioned  and  described 
in  the  respective  complaints,  and  that  a  writ 
in  dower  in  each  of  the  said  actions  do  issue 
out  of  and  under  the  seal  of  this  court  in  the 
usual  form  of  words,  and  according  to  the 
rules  and  practice  of  this  court,  directed  to 
fit  and  proper  persons  as  commissioners, 
commanding  them,  or  a  majority  of  them,  to 
admeasure  and  mete  out  to  the  plaintiff  her 
dower  in  the  lands  described  in  the  several 
and  respective  complaints,  and  that  the  costs 
of  said  actions  and  expenses  of  said  ad- 
measurement be  paid  by  the  defendants,  re- 
spectively.** 

Mewre,  Henderson  Bros*  and  O.  C. 
Jordan,  for  appellants: 

The  wife's  interest  or  claim  was  derivative 
from  the  husband  and  cannot  rise  higher  than 
its  source. 

Perguee  v.  Warley,  14  S.  C.  190;  %  Scribner^ 
Dower,  p.  80. 

Acotenant's  title  is  "qualified  and  limited 
by  the  right  of  his  codistributees  to  have  par> 
tition  made  of  the  property." 

Burrie  v.  Oooch,  5  Rich.  L.  6;  Pendtrgram 
V.  PendergroM,  26  8.  C.  29. 

The  wife  must  take  her  dower  as  she  takes 
her  husband,  eum  onen. 
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OrafU  ▼.  Oroift^,  2  McCord,  L.  54:  Shi^  ▼. 
EU>an,  23  &  C.  162;  ^a^  v.  Hay,  4  Rich.  Eq. 
t78;  J<mu  ▼.  ift^^^r,  17  S.  0.  880. 

The  right  of  the  wife  to  dower  is  subject  to 
the  rieht  of  the  cotenants  of  her  husband  to 
oompel  partition. 

Freeman,  Coten.  &  Partition,  §  107;  1  Hill. 
Real  Prop.  171;  1  Washb.  Real  Prop.  158. 

Purchase-money  mortgages  will  defeat  dow- 
er when  enforced. 

OrafU  V.  OrafU,  supra;  StoppeUbein  ▼.  Shvlte, 
1  Hill.  L.  208:  Wilson  ▼.  McConneU,  0  Rich. 
£q.  512;  Tmetis  v.  Langley  Mfg,  Co,  12  S.  G. 

In  the  partition  suit  between  the  Careys  and 
the  Hollevs,  both  Alfred,  ihe  husband,  and 
Wise  Holley,  his  grantee, and  then.owner  of  the 
land,  were  made  parties. 

The  two  together  certainly  represented  all 
the  interest  and  title  that  Alfred  acquired  when 
he  purchased  his  individual  interest  in  the 
land. 

PiUs  ▼.  Wicker.  8  Hill,  L.  199;  Hood  ▼. 
Archer,  2  Nott  Sl  McC.  161. 

Wise  Holley,  the  grantee  of  Alfred,  repre- 
sented in  this  suit  whatever  interest  Alfred  did 
not  represent. 

Freeman,  Coten.  &  Partition,  g  451;  Charles- 
ton, CdkCR,  Co,  V.  Leee/i,  88  S.  C.  175. 

As  matter  of  representation  she  was  dearly 
represented  as  fully  as  the  court  of  equity  witn 
all  its  power  could  require.  To  have  made 
her  a  par^  would  not  have  bound  her  ipso 
facto,  as  she  could  elect  after  death  of  hus- 
band. 

Labatut  ▼.  Schmidt,  Speers,  Eq.  426;  Dams 
▼.  Towraend,  82  S  C.  116. 

This  was  a  proceeding  in  rem,  acting  di- 
rectly on  the  title  it  takes  hold— the  title  that 
came  to  Holley  and  Carey. 

As  to  effect  of  in  rem  proceedings,  see,— 

nabb  V.  Aiken,  2  McCord,  Eq.  125;  Lee  t. 
Linddl,  22  Mo.  202,  64  Am.  Dec.  262;  Free- 
man, Coten.  &  Partition,  ^§  411,  474;  TTeav^r 
▼.  Gregg,  6  Ohio  St.  547.  67  Am.  Dec.  855. 

A  fixed  and  vested  claim  like  a  Judgment 
Uen  against  a  cotenant  is  subject  to  being  de- 
vested by  decree  and  sale  in  partition. 

Biley  v.  Qaines,  14  8.  C.  457. 

And  this  is  the  effect  whether  the  judgment 
creditor  is  a  party  or  not. 

Ketchin  v.  Patrick,  82  8.  C.  452. 

The  court  of  equity  always  had  power  to 
•ell  any  lands  for  partition,  and  including  this 
court  in  the  Act  of  1791  was  only  cumulative 
and  did  not  restrict  it  to  the  partition  of  intes- 
tate estates;  the  Act  only  gave  new  powers  to 
the  court  of  common  pleas  and  did  not  take 
away  any  power  previously  exercised  by  the 
court  of  equity. 

Fell  V.  BaU,  1  Rich.  Eq.  887;  8ieedman  v. 
Weeks,  2  8trobh.  Eq.  147.  49  Am.  Dec.  660; 
Freeman,  Coten.  &  Partition,  §  424. 

When  power  to  sell  in  partition  was  fiven 
the  Legislature  intended  a  good  title  ana  this 
could  only  be  given  bv  devesting  contingent 
dower  rights,  and  it  had  the  power  to  devest  it 

Cooley,  Const.  Lim.  'p.  861;  BandaU  v. 
Erieger,  90  U.  8.  28  Wall.  148,  28  L.  ed.  126; 
BhOl  V.  Duncan,  81  8.  C.  568;  Moore  v.  lieto 
York,  8  N.  T.  110.  59  Am.  Dec.  478. 

Messrs.  John  Gary  Evans  and  £•  8. 
Hammondy  for  respondent: 
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A  wife  Is  entitled  to  her  dower  in  lands  held 
by  her  husband  in  common  with  another. 

Reed  ▼.  Kennedy,  2  8tTobh.  L.  67;  8/iieU  t. 
Sloan,  22  8.  C.  157;  4  Bl.  Com.  181,  note;  8. 
C.  Gen.  8tat.  1796  et  sea,;  Horde  ^r,  Landrum, 
5  8.  C.  218. 

Mrs.  Holley's  inchoate  right  of  dower  at- 
tached to  the  land  from  the  date  of  marriage 
and  seisin  of  her  husband.  What,  then,  are 
the  nature  and  extent  of  her  husband's  title, 
and  what  could  he  convey?  As  was  said  hy 
Mr,  Justice  Mclver  in  S^ieU  v.  Duncan,  81  8. 
C.  566:  "It  certainly  is  not  such  an  absolute, 
unqualified  interest  as  would  enable  him  to 
alienate  it  free  from  the  claim  of  dower,  either 
by  deed  or  devise,  but  his  alienation  is  always 
subject  to  the  wife's  right  of  dower  which  can 
only  be  released  or  extinguished  by  her  own 
act;  nothing  that  her  husband  may  do  can  in 
any  way  affect  it" 

Sondley  v.  Caidweli,  28  8.  C.  580;  Tibbeits  v. 
Langley  Mfg.  Co,  12  8.  C.  465;  Park,  Dower,, 
*41;  Scribner,  Dower,  chap.  29,  ^  1. 

In  order  to  bind  her  in  any  proceeding  it 
was  necessary  that  she  be  a  party  to  such  pro- 
ceeding. This  was  not  done  in  the  partition 
proceedings,  but  appellants  contend  that  she 
was  a  privy  in  estate  with  her  husband  and 
his  grantee,  and  is  therefore  bound.  Since 
she  holds  under  "a  title  distinct,  separate  and 
paramount,  to  that  of  her  husband,"  there  can 
be  no  privity,  and  the  grantee  of  the  husband 
certainlv  could  occupy  no  higher  position  than 
that  of  bis  grantor. 

A  privy  is  one  whose  interests  have  been 
legally  represented  at  the  trial. 

McMuUin  v.  Brovm,  2  Hill,  Eq.  467;  TOibetU 
V.  Langley  Mfg,  Co,  supra;  Mongin  ▼.  Baker, 
1  Bay,  78. 

When  dower  once  attaches,  all  privity  be- 
tween husband  and  wife  ceases. 

Shell  V.  Duncan,  supra. 

The  purchaser  at  said  sale  could  take  only 
the  title  of  the  parties  to  the  suit,  and  that  title 
was  incumbered  with  the  dower  right  of  Mrs. 
Elizabeth  Holley. 

Ibid.;  Freem.  Coten.  &  Partition.  §  475; 
Very  v.  Robinson,  25  lod.  14,  87  Am.  Dec. 
846. 

Prior  to  the  Act  of  1882  there  was  no  statute 
in  this  state  authorizing  sales  of  land  in  parti- 
tion cases  except  in  cases  of  partition  of  mtes- 
tates*  estates. 

At  common  law  there  was  no  such  thing  as 
compulsory  partition  of  lands  held  in  joint 
tenancy  and  in  common. 

This  remained  so  until  the  Statute  of  81 
Hen.  Yin.,  chap.  1,  was  passed,  ^ving  one 
cotenant  the  right  to  compel  partition  in  like 
manner  as  parceners  by  the  common  law  of 
the  realm  were  compelled  to  do.  This  statute 
was  made  of  force  m  South  Carolina  in  1791. 

See  Acts  1791,  5  Stat.  p.  162. 

A  subsequent  statute,  32  Hen.  YIII. ,  chap. 
82,  was  passed  allowing  joint  tenants  for  term 
of  life  or  years  the  same  rights.  These  stat- 
utes, however,  confer  no  rights  upon  the  courts 
to  sell  the  lands  in  partition  and  divide  the 
proceeds;  they  relate  only  to  partitions  in  kind 
and  such  a  thing  as  a  sale  by  the  court  was  un- 
known to  the  common  law  of  England  and  of 
this  state.  The  only  case  where  a  sale  was  au- 
thorized was  in  the  distribution  of  intestatei^ 
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estates,  and  the  Act  of  1701  only  antliorfzes  a 
sale  in  such  cases. 

Freeman,  Coten.  ft  Partition,  cbap.  19,g  431; 
Ortmptan  v.  Uhner,  2  Nott  ft;  McC.  429; 
Spann  v.  Blocker,  Id.  598;  Oibsony.  MarshaU^ 
.5  Kicb.  Eq.  260;  Bahb  y.  Aiken,  2  HcOord, 
Eq.  119;  Withertfpocn  ▼.  Dunlap,  1  McCord, 
L.  546;  Barm  v.  Branch,  8  McCord,  L.  21; 
Pell  V.  Ball,  1  Rich.  Eq.  884. 

Not  until  1868,  when  the  Statutes  of  84  ft 
85  Vict,  were  passed  authorizing  surh  sales, 
did  the  courts  of  law  or  chancery  in  England 
presume  to  sell  lands  in  partition  without  the 
consent  of  all  parties. 

Fell  V.  Ball,  iupra;  Story,  Eq.  Jur.  §  654, 
note  a;  Bispham,  Eq.  %  498,  and  notes;  GiUon 
Y.  Marshall,  iupra. 

The  inchoate  right  of  dower  of  a  wife  in 
lands  held  by  her  liusband  in  common  with 
another  is  not  devested  or  defeated  by  a  sale 
of  said  lands  for  partition  in  any  proceeding 
to  which  she  was  not  a  party. 

In  our  state  partition  is  the  same  as  that 
written  of  by  Mr.  Allnatt,  viz. :  "  A  right  of 
division  of  lands  or  tenements  by  coparceners. 
Joint  tenants,  or  tenants  in  common,  so  as  to 
put  an  end  to  the  cotenancy,  and  to  vest  in 
each  person  a  sole  estate  in  a  specific  purparty 
or  allotment  of  the  lands  or  tenements." 

AUnatt,  Partition,  1;  Freeman,  Coten.  ft 
Partition,  g  898. 

The  law  never  contemplated  anything  but  a 
partition  in  kind;  courts  of  equity  alone  sold 
lands  for  partition. 

The  partition  did  not  devest  or  defeat  the 
title  of  one  cotenant;  it  simply  determined  and 
made  definite  what  before  was  indeterminate 
and  indefinite. 

A  lien  is  thepower  to  levy  and  selL 

Perguei  v.  Warley,  14  8.  C.  190. 

A  wife  is  entitled  to  dower  in  lands  held  by 
her  husband  in  Joint  tenancy  and  tenancy  in 
common,  and  in  cases  of  partition  in  kind  to 
dower  in  the  pumrty  allotted  to  her  husband, 
It  is  not  defeated  or  devested  but  simply  lim- 
ited to  her  husband's  share. 

Horde  v.  Landrum,  5  S.  C.  218;  Freeman, 
Coten.  ft;  Partition,  §  107. 

Neither  the  husband  nor  the  courts  nor  any 
human  power  can  compel  the  wife  to  relin- 
quish her  right  of  dower,  inchoate  though  it 
may  be,  when  she  is  not  asking  the  aid  of  the 
court.  Should  she  become  a  suitor  seeking 
the  aid  of  the  court  the  case  would  be  dif- 
ferent. 

Boyiton  v.  Soiftian,  21  Oa.  172;  AUnatt, 
Partition,  •188. 

Where  the  wife  Joins  in  a  bill  for  partition 
and  the  property  is  sold  under  a  decree,  her 
potential  right  of  dower  is  barred;  the  court 
has  full  power  to  provide  therefor. 

1  Hill.  Real  Prop.  212. 

All  persons  interested  in  the  real  property 
sought  to  be  partitioned  should  be  made  par- 
ties, or  they  are  not  bound,  and  the  wife  of  a 
tenant  in  common  may  be  made  a  party  de- 
fendant in  an  action  lyy  him  for  partition. 

Lawson,  RlghU,  Rem.  ft;  Pr.  §  2786. 

Nor  will  a  sale  in  partition  cut  off  the  dower 
of  a  married  woman  not  made  a  party  although 
Iter  husband  be  made  such. 

Rorer,  Judicial  Sales,  168,  g  402. 

A  wife,  whose  husband  has  «n  tuterAst  fn 
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lands,  should  be  mnde  a  party  to  a  bill  for 
partition  in  order  to  bar  her  right  of  dower  or 
claim  to  homestead. 

Hawes,  Parties  to  Action,  §  28;  6  Am.  A 
Eng.  Encyclop.  Law,  921,  and  cases  cited;  4 
Kent,  Com.  865,  note;  Jackson  v.  Bdwarde,  7 
Paiffe.  886,  4  L.  ed.  200;  Wilkineon  v.  Parish, 
8  Paige,  658,  8  L.  ed.  810;  Jordan  v.  Van 
Epps,  85  N.  Y.  427;  MaUhem  v.  Maiiheum,  1 
Edw.  Ch.  565,  6  L.  ed.  248. 

A  person  whose  title  is  distinct,  paramount, 
and  independent  is  not  bound  in  an  action  for 
partition  unless  such  person  is  a  party  to  the 
suit. 

Pearson  v.  CarUon,  18  S.  C.  58;  Rahb  v. 
Aiken,  2  McCord,  Eq.  118;  Dorn  v.  Beadey,  7 
Rich.  Eq.  84. 

Under  Shell  v.  Duncan,  81  S.  C.  566.  the  In- 
choate right  of  dower  is  such  a  substantial 
right  of  property  as  to  claim  for  it  the  protec- 
tion of  the  Constitution. 

Wilson  V.  Kelley,  19  S.  C.  166. 

The  inchoate  right  of  dower  is  as  much  en* 
titled  to  protection  as  the  vested  rights  of  the 
widow.  She  may,  during  the  lifetime  of  the 
husband,  maintain  an  action  to  protect  it. 

Boone,  Real  Prop,  g  58;  Shal  v.  Duncan^ 
supra;  5  Am.  ft  Eng.  Encyclop.  Law,  905. 

The  right  of  dower  is  certainly  entitled  to  ai 
much  protection  and  consideration  as  contin- 
gent remaindermen,  yet  under  our  decisions  a 
contingent  remainderman  not  before  tiie  court 
is  unprejudiced  in  his  rights;  and  may  go  upon 
the  lands. 

Moseley  v.  Hankinson,  22  S.  C.  828;  Farr  ▼. 
Oilreath,  28  S.  C.  512;  LeBoy  v.  XTharleston, 
20  S.  C.  71. 

Molver*  Oh,  J.,  delivered  the  opinion  of 
the  court: 

All  the  cases  named  in  the  title  were  actions 
for  dower,  and  as  they  all  grew  out  of  the 
same  state  of  facta,  and  rest  upon  the  same 
principles  of  law,  they  were  heard  together 
both  on  the  circuit  and  in  this  court,  and 
will  therefore  be  considered  together.  By 
agreement,  the  cases  were  hoard  upon  the 
pleadings  and  an  agreed  statement  of  facta, 
set  out  In  the  ^case,"  by  the  court  without 
a  Jury.  The  plaintiff  as  the  widow  of  Al- 
fred Holley,  claims  dower  out  of  the  several 
parcels  of  land  in  the  possession  of  the  sev* 
eral  defendants  in  the  above  stated  cases, 
which  several  parcels  originally  constituted 
a  single  tract  of  land  known  as  the  "Hollow 
Creek  Land. "  From  the  "  agreed  statement  of 
facts, "  which  should  be  incorporated  in  the 
report  of  this  case,  it  appears  that  some  time 
prior  to  the  year  1889  the  said  Alfred  Holley 
and  one  William  H.  Carey  purchased  Jointly 
the  Hollow  Creek  land,  and  the  same  was 
conveyed  to  them  as  tenants  in  common ;  and 
on  the  5th  of  March,  1841,  Alfred  Holley 
conveyed  his  undivided  one- half  interest  to 
Wise  Holley.  Subsequently,  W.  H.  Carey 
having  died,  his  son  John  L.  Carey  instituted 
proceedings  in  the  court  of  equity  against  the 
other  heirs-at-law  of  W.  H.  Carey,  together 
with  Alfred  Holley  and  Wise  Holley,  for 
the  partition  of  said  land,  which  resulted  in 
a  sale  of  aaid  land  under  the  orders  of  said 
court.  At  inch  sale  one  John  Holley  became 
the  pun^kaser,  and,  having  paid  the  purchase 
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money,  received  titles  from  the  commis- 
-sioner  in  equity,  and  the  defendants  in  the 
fleveral  cases  above  stated  claim  under  the 
-said  John  IloUey.  The  purchase  money  was 
<liyided  among  the  seyeral  parties  to  the  pro- 
<ceeding  in  pursuance  of  the  provisions  of  the 
decree  of  the  court  under  which  the  sale  was 
cfiade,  but  the  plaintiff  herein  was  not  a 
party  to  the  proceedings,  and  neither  received 
any  portion  of  the  proceeds  of  the  sale,  nor 
was  there  any  provision  made  for  the  protec- 
tion of  her  inchoate  right  of  dower.  Alfred 
Holley,  the  husband  of  plaintiff,  having  died 
in  February,  1881,  these  actions  were  com- 
menced (when  is  7y)t  stated)  by  the  plaintiff 
to  recover  her  dower  in  the  several  tracts  held 
1t)y  the  several  defendants.  The  circuit  judge 
held  that,  while  a  sale  for  partition  would 
bar  the  contingent  or  inchoate  right  of  dower 
-of  the  wife  of  one  of  several  tenants  in  com- 
mon under  proceedings  to  which  he  was  a 
party,  though  the  wi&  was  not  a  party,  yet 
in  this  case,  inasmuch  as  Alfred  Holley  had 
sold  and  conveyed  to  Wise  Holley  his  un- 
<iivlded  interest  in  said  land,  before  the  pro- 
-cecdin^s  for  partition  were  instituted,  the 
plaintitT  was  not  barred  of  such  right,  be- 
•cause,  although  Alfred  Holley  as  well  as 
Wise  Holley  was  a  party  to  the  partition 
proceedings,  yet  neither,  nor  both  of  them 
together,  represented  the  rights  and  interests 
•of  the  plaintiff  in  such  proceedings.  He 
therefore  rendered  judgment  in  favor  of  the 
plaintiff  in  each  oi  said  cases.  From  these 
judgments  the  several  defendants  appeal 
upon  the  several  grounds  set  out  in  the  rec- 
*ord :  and  the  plaintiff,  according  to  the 
proper  prnctice,  gives  notice  that  if  the  su- 
preme court  should  find  itself  unable  to  sus- 
tain the  judgment  appealed  from,  upon  the 
ground  taken  by  the  circuit  jud^e,  the  plain- 
tiff will  ask  this  court  to  sustain  said  judg- 
ments upon  other  grounds,  likewise  set  out  m 
the  record.  These  various  grounds  raise 
-substantially  the  following  questions:  (1) 
Whether  the  wife  of  one  tenant  in  common  can 
be  barred  of  her  inchoate  right  of  dower  by  a 
^sale  for  partition  under  proceedings  insti- 
tuted by  another  tenant  in  common  against  her 
husband  and  the  other  cotenants,  but  to  which 
the  wife  was  not  a  party.  (2)  If  so,  whether 
the  same  rule  would  apply  where  the  hus- 
band, though  made  a  party  to  the  proceed- 
ings for  partition,  had  previously  conveyed 
his  undivided  interest  to  a  third  person,  who 
was  also  made  a  party.  (8)  Whether  the 
circuit  judge  errea  in  finding  as  matter  of 
fact  that  William  H.  Carey  died  testate. 
(4)  If  not,  whether  the  former  court  of  equity 
had  the  power  to  sell  lands  of  a  testator 
for  partition  among  those  entitled  thereto; 
and,  if  so,  whether  the  inchoate  right  of 
dower  of  the  wife  of  one  of  the  tenants  in 
•common  would  be  barred  by  such  sale,  under 

proceeding  to  which  she  was  not  a  party. 

As  to  the  nrst  (question,  we  are  of  opinion 
that,  while  the  wife  of  one  of  several  tenants 
in  common  has  an  inchoate  right  of  dower  in 
her  husband's  portion  of  the  real  estate  held 
in  common,  yet  such  right  is  subordinate  to 
the  paramount  right  of  the  other  tenants  in 
-f^mmon  to  have  partition  of  the  common 
property  in  any  of  the  modes  by  which  such 
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partition  may  he  lawfully  made.  Henoo, 
if  a  sale  for  partition  becomes  necessary,  the 
wife's  inchoate  right  of  dower  in  the  land  Is 
barred,  even  though  she  is  not  a  party  to  the 
proceedings  for  partition,  and  the  purchaser 
at  such  sale  takes  his  title  disincumbered  of 
such  subordinate  right  of  dower.  As  is  said 
in  1  Washb.  Real  rrop.  8d  ed.  bk.  1,  chap. 
7,  §  2,  par.  10,  p.  185:  "The  wife  of  a 
tenant  in  common  holds  her  inchoate  ri^ht 
of  dower  so  completely  subject  to  the  in- 
cidents of  such  an  estate  that  she  not  only 
takes  her  dower  out  of  such  part  only  of  the 
common  estate  as  shall  have  been  set  [off] 
to  her  husband  in  partition,  but  if,  by  law, 
the  entire  estate  should  be  sold  in  order  to 
effect  a  partition,  she  loses,  by  such  sale, 
all  c]aim  to  the  land,  although  no  party  to 
such  proceedings. "  Whether,  in  such  a  case, 
some  provision  should  be  made  for  the  pro- 
tection of  the  wife's  inchoate  ri^ht  of  dower, 
in  the  event  it  should  afterwards  become  ab- 
solute, out  of  the  husband's  share  of  the 
proceeds  of  the  sale,  is  not  a  matter  now  be- 
lore  us,  and  will  not,  therefore,  be  con- 
sidered. 8o  far  as  our  experience  extends, 
this  rule  has  always  been  recognized  in  this 
state,  and  we  are  not  informed  that  it  was 
ever  before  questioned.  The  reason  of  this 
rule  is  this :  The  right  of  the  other  coten- 
ants to  demand  partition  being  paramount 
to  the  inchoate  right  of  dower  in  the  wife 
of  any  one  of  the  cotenants,  whenever  the 
paramount  right  is  exercised  the  subordinate 
right  cannot  properly  be  allowed  to  interfere 
with  or  abridge  the  full  enjoyment  of  tlie 
paramount  right.  Inasmuch  as  the  inchoate 
right  of  dower  springs  out  of  and  is  neces- 
sarily dependent  upon  the  concurrence  of 
marriage  and  seisin  of  the  husband  during 
coverture,  it  must  necessarily  depend  upou 
and  be  qualified  by  the  nature  of  such  seisin. 
If,  therefore,  the  nature  of  the  husband's 
seisin  be  such  as  will  not  supoort  the  claim 
of  dower, — as,  for  example,  the  husband  be 
seised  as  trustee, — it  is  competent  for  the  de- 
fendant in  dower  to  show  such  defect  in  the 
seisin  as  a  defense  to  the  claim  of  dower.  See 
what  is  said  in  Whitmire  v.  Wright,  22  8.  C. 
451,  53  Am.  Rep.  725,  commenting  on  the  case 
of  Oayle  v.  Price,  5  Rich.  L.  525.  So,  also, 
the  husband's  seisin  may  be  shown  to  be 
subject  to  the  lien  of  a  purchase-money 
mortgage,  and  therefore  not  of  such  a  char- 
acter as  will  be  sufficient  to  support  the  claim 
of  dower,  as  against  such  paramount  right, 
{OrafU  V.  Orafta,  2  McCord,  L.  54;)  and  the 
same  doctrine  applies  where  the  inchoate 
right  of  dower  is  subordinate  to  the  lien  of 
a  judgment  recovered  before  the  marriage, 
{J<mes  V.  MiUer,  17  8.  C.  880.)  Again,  the 
rule  is  well  settled  that  while  a  judgment 
against  one  of  several  tenants  in  common  is 
a  lien  upon  the  undivided  interest  of  such 
tenant  in  common,  under  which  such  un- 
divided interest  may  be  levied  on  and  sold, 
yet  such  incumbrance  is  subordinate  to  the 
paramount  right  of  the  other  tenants  in  com-  • 
mon  to  demand  partition;  and,  if  a  sale  of 
the  undivided  property  is  made  for  that  pur- 
pose, the  purchaser  takes  his  title  freed  and 
dischargea  from  such  subordinate  incum* 
brance  on  the  share  of  the  judgment  4ebtor» 
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end  thr.  creditor  Is  remitted  to  his  debtor's 
sbarc  of  the  proceeds  of  tlie  sale,  even  thoueh 
the  judgment  creditor  is  not  a  party  to  the 
proceedings  for  partition.  Keckdey  v.  Moore^ 
2  Strobh.  £q.  21 ;  EUef/  v.  Gaines,  14  S.  C. 
454 ;  Ketchin  v.  Patrick,  82  S.  C.  448.  See 
also  ahieU  v.  Sloan,  22  S.  C.  157.  Now, 
while  these  are  cases  of  liens  or  charges  upon 
the  common  property,  or  rather  upon  the  in- 
terests of  one  or  more  of  the  tenants  in  com- 
mon, and  while  the  inchoate  right  of  dower 
may  not,  properly  speaking,  be  a  lien,  yet 
the  principle  upon  which  they  rest  is  ap- 
plicable here,  to  wit,  that  the  enforcement 
of  a  paramount  right  must  not  be  interfered 
with  or  abridged  by  persons  holding  sub- 
ordinate rights,  whatever  be  their  character. 
Hence,  as  the  inchoate  right  of  dower  arises 
out  of  and  is  dependent  upon  the  nature  of 
the  husband's  seisin,  such  inchoate  ri^ht 
must  necessarily  l)e  affected  with  any  in- 
firmities of  such  seisin,  and  be  qualified  by 
any  paramount  right  subject  to  which  it  has 
been  acquired;  and  where,  as  in  this  case, 
the  husband's  seisin  was  qualified  by  and 
subject  to  the  paramount  right  of  the  other 
cotenants  to  demand  partition,  the  plaintiff's 
inchoate  right  of  dower,  growing  out  of  and 
dependent  upon  such  seisin,  was  subject  to 
the  same  qualification.  When,  therefore,  the 
seisin  of  the  husband  was  devested  by  the 
exercise  of  the  paramount  right  of  the  other 
cotenants  to  demand  partition,  the  inchoate 
right  of  dower  was  likewise  destroyed,  so  far, 
at  least,  as  the  land  was  concerned,  and  the 
plaintiff  was  no  more  a  necessary  party  for 
that  purpose  than  is  a  judgment  creditor  of 
one  of  several  tenants  in  common,  in  case  of 
a  sale  of  the  common  property  for  partition. 
Keckeley  v.  Moore,  supra,  where,  as  pointed 
out  in  the  circuit  decree,  the  point  here  in- 
Tolved,  though  not  discussed,  was  practically 
decided. 

The  second  question  involves  an  inquiry 
as  to  the  effect  of  the  sale  hy  Alfred  Hoi  ley 
to  Wise  Holley  of  his  imdivided  one  half  of 
the  common  property  prior  to  the  institution 
of  the  proceedings  for  partition,  under  which 
the  land  was  sold  to  John  Hoi  lev.  It  seems 
to  us  that  the  conveyance  to  Wise  Holley 
placed  him  in  the  shoes  of  Alfred  Holley, 
invested  him  with  the  same  seisin,  subject 
to  the  same  qualifications,  with  which  his 
grantor,  Alfred  Holley,  had  previously  been 
invested,  and  made  him  a  tenant  in  common 
with  the  other  joint  owners  of  the  land. 
When,  therefore,  such  seisin  was  devested  by 
the  sale  for  partition,  the  effect,  so  far  as  any 
subordinate  right  dependent  upon  such  seisin 
was  concerned,  was  the  same  as  if  the  title  and 
such  seisin  had  remained  in  Alfred  Holley. 
When  the  basis  upon  which  the  subordinate 
right  of  dower  rested  was  destroyed  by  the 
exercise  of  a  right  paramount  to  the  incnoate 
right  of  dower,  such  right  necessarily  fell 
with  it,  and  could  not  be  asserted  against 
one  claiming  under  a  right  paramount  to  it. 
We  are  therefore  unable  to  see  how  the  con- 
veyance by  Alfred  Holley  to  Wise  Holley 
could  affect  the  q^uestion  which  we  are  called 
upon  to  determine.  The  view  taken  by 
tne  circuit  judge  that,  by  reason  of  such  sale, 
the  plaintiff's  inchoate  right  of  dower  was 
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not  sufficiently  represented  in  the  proceed- 
ings  for  partition,  does  not  seem  to  us  to  be 
sound,  for  we  do  not  think  it  is  a  question 
of  representation  at  all.      If  Alfred  Holley 
had  never  sold  and  conveyed  his  undivided 
interest  to  Wise  Holley,  we  would  not  be- 
disposed  to  hold  that  the  plaintiff's  inchoate- 
right  of  dower  was  barred  by  the  sale  for 
partition,   because,   though  she  was  not  % 
party  to  the  partition  proceedings,  yet  her 
interest  was  represented  therein  by  her  hus- 
band, who  was  a  party.     On  the  contrary, 
our  view  is  that  such  inchoate  right  of  dower 
was  defeated  by  the  exercise  of  a  right  para- 
mount to  it ;  practically  that  such  inchoate- 
right  of  dower  in  her  husband's  share  of  the 
common  property  was  contingent  upon  the- 
nonexercise  of  the  paramount  right  to  de- 
mand partition  by  a  sale  of  the  common  prop- 
erty ;   but,  when  such  paramount  ri^ht  was- 
exercised,  the  contingency  upon  which  suclx 
subordinate  inchoate  right  of  dower  rested 
could   never    happen,  and    hence    it    could 
never  afterwards  become  absolute.     Indeed, 
it  would  be  anomalous  to  hold  that  the  pur 
chaser,  at  a  sale  made  under  the  exercise  of 
a  paramount  right,  should  take  his  title  sub- 
ject to  one  claiming  under  a  subordinate- 
right.     Under  this  view,  we  do  not  see  how- 
it  is  possible  that  the  transfer  by  AlfriMl 
Holley  of  his  interest  to  Wise  Holley,  prior 
to  the  proceedings  for  partition,  can  affcvU 
the  question :  nor  do  we  see  any  necessitv^ 
for  making  the  plaintiff  a  party  to  the  par- 
tition proceedings,  for  she  then  had  no  sucU 
interest  in  the  property  sought  to  be  parti- 
tioned as  rendered  her  a  necessary  party,  in 
any  sense  of  those  terms,  and  since  the  sale 
she  never  could  have  any  such  interest. 

The  third  question,  under  the  view  which 
we  shall  take  of  the  fourth,  becomes  wholly 
unimportant,  and,  as  it  is  a  mere  questiooi 
of  fact,  will  not  be  considered. 

The  fourth  Question  has  been  so  fully  and 
satisfactorily  discussed  by  the  circuit  judge 
in  his  decree  (which  should  be  incorporated 
in  the  report  of  this  case)   that  we  find   it 
very  difficult  to  add  anything  to  what  ia 
there  so  well  said.    It  is  there  shown  that 
the  power  of  the  former  court  of  equity  to- 
order  a  sale  of  land  for  partition,  owned  by 
several   tenants  in  common,  either  as  dis- 
tributees of  an  intestate's  estate  or  otherwise, 
is  not  derived   from,  or  dependent  upon,  the 
provisions  of  the  Act  of  1791,  but  existed 
and  was  exercised  long  before  the  passage  of 
that  Act,  an  instance  of  which  will  be  found 
in  the  case  of  Dinckle  v.  limrod^  1  Desauss. 
Eq.  109,  decided  in  1784,  seven  years  before 
the  passage  of  the  Act  of  1791.     This  was 
expressly  decided  in  the  case  of  PeU  v.  Ball, 
1  Rich.  Eq.  861,  and  the  doctrine  was  rec- 
ognized  in  the  subsequent  cases  of  Steed- 
man  V.   Weeks,  2  Strobh.  Eq.  145,  and   Gib- 
son V.  Marshall,  5  Rich.   Eq.   254.     While, 
therefore,  it  may  be  true  that  the  court  of 
common  pleas,  deriving  its  power,  in  thia 
respect,  only  from  the  Act  of  1791,  can  only 
order  a  sale  for  partition  in  cases  of  intestacy, 
as  has  been  held  in  the  cases  of  OronMim  t. 
Ulmer,  2  Nott  <&  McC.  428 ;  Spann  v.  Bheker, 
Id.  598 ;  and  Bams  v.  BraiuJi,  8  McCord,  L. 
19, — yet  these  decisions  cannot  affect»  and  do 
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not  purport  to  question  the  long-establiscd, 
«nd»  as  we  may  say,  the  universally  recog- 
nized, powers  of  the  court  of  eouity,  in  this 
respect,  under  which,  as  is  saia  by  Harper, 
Ch.  J. ,  in  JPeU  ▼.  Ball,  supra,  **  titles  have  ac- 
crued and  money  has  been  paid  and  in- 
vested, thus  involving,  perhaps,  the  titles 
of  a  larffe  portion  of  the  property  of  the 
country.  We  would  not  feel  a  liberty,  at 
this  late  day,  to  disturb  or  even  question 
what  may  be  called  a  rule  of  propertjr,  so 
lonj?  established,  even  if  we  entertained 
much  graver  doubts  than  we  do  of  the  au- 
thority of  the  rule.  We  concur,  therefore, 
In  the  conclusion  reached  by  the  circuit 
Judge  as  to  this  matter, — that  the  power  of 
the  former  court  of  equity  to  order  a  sale  for 


partition  is  not  confined  to  cases  of  Intes- 
tacy, and  that  the  inchoate  right  of  dower 
of  the  wife  of  one  of  the  several  tenants  in 
common  is  defeated  by  such  a  sale,  even 
though  such  wife  be  not  a  party  to  the  pro- 
ceedings for  partition.  But,  as  we  differ 
with  the  circuit  ludge  as  to  the  effect  of  the 
transfer  of  Alfrca  Hoi  ley's  interest  to  Wise 
HoUey,  as  we  have  hereinbefore  indicated^ 
the  judgments  below  must  be  reversed. 

The  judgment  of  this  court  is  tJuit  thejudg^- 
TMnt  of  the  Circuit  Court  in  each  of  the  case9 
sUUed  in  the  title  be  reversed,  and  that  the  cons- 
plaints  therein  be  dismissed. 

MeOow«A  and  Pope» «/«/.,  concur. 


ARKANSAS  SUPREME  COURT. 


ST.  LOUIS  &  SAN  FRANCISCO  R  CO., 

Appt., 

f>. 

A.  P.  MURRAY. 
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1*  That  those  In  dutri^  of  a  railroad 
train  used  snlBLclent  precaution  to 
prevent  collision  with  a  train  standing 
GO  the  track  ahead  of  it  and  no  oolUsion  In 
fact  occurred  will  not  relieve  the  company  from 
liability  for  injuries  received  by  a  pasaenflrer  In 
leaving  tbe  forward  train  to  avoid  being  injured 
by  the  ooIUbIod  which  .appeared  to  him  to  be  im- 

-  minent. 

8.  A  reasonable  cauoe  of  alarm  occa- 
sioned by  the  negligence  or  misconduct  of  the 
carrier  must  have  existed  to  render  It  liable  for 
injuries  received  by  a  passenger  while  leaving  a 
train  in  an  effort  to  escape  an  apprehended 
danger. 

8*  The  prudence  of  a  pa— enger*a  leav- 
ing a  railway  train  to  escape  an  ap- 
parent danger  must  be  Judged  by  the  circum- 
stances as  they  appeared  to  him  at  the  time  and 
not  by  the  result. 

4«  Testimony  as  to  the  Impressions 
upon  the  passen^per's  mind  at  the  time  of 
leaving  tbe  train,  and  his  purpose  in  so  doing,  as 
to  the  actions  of  other  passengers,  and  as  to  the 
possibility  of  real  danger,  are  admissible  upon 
the  question  of  the  prudence  of  his  act  when 
he  sues  for  ifi Juries  received,  claiming  that  he 
was  seeking  to  avoid  imminent  peril. 

6«  Testimony  that  a  short  time  after  the 
alleged  Infliction  of  a  personal  Injury 
witness  assisted  the  li\|ured  person  to 

remove  his  coat  and  that  he  complained  of  being 
hurt  in  the  shoulder  is  admissible  in  an  action  to 
recover  for  the  injury,  not  as  part  of  the  res 
aestcB,  but  as  tending  to  show  present  pain  and 
.  injury.] 

KDecember  19, 1891.) 

APPEAL  by  defendant  from  a  Judgment  of 
tbe  Circuit  Court  for  Washington  County 


in  favor  of  plaintiff  In  an  action  hrought  to 
recover  damages  for  peirsonal  injuries  alleged 
to  have  resulted  from  defendant's  negligeuce. 
Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  E.  D.  Kenna  and  B.  R*  DaTld- 
son,  for  appellant: 

The  admission  of  the  statements  of  Belleiter, 
"I  got  off  the  train  and  got  off  to  avoid  dan- 
ger. "From  the  circumstances  I  thought  it 
prudent  to  get  off  the  car/' — was  erroneous. 
It  is  never  aomissible  for  a  witness  to  testify 
to  conclusions.  The  damaging  nature  of  the 
testimony  is  apparent  at  a  glance,  and  its  ad- 
mission was  a  violation  of  the  elementary  rules 
of  evidence. 

Dickerson  v.  Johnson,  Zi  Ark.  251 . 

While  there  are  authorities  that  say  that  the 
statements  of  a  fellow  passenger  may  be  re- 
ceived in  evidence,  we  submit  that  the  better 
rule  is  to  the  contrary. 

Illinois  Cent.  B,  Co,  v.  Qreen,  81  Dl.  19;  8t. 
Louis,  I.  M.db  8.  B.  Co,  v.  Weakly,  50  Ark. 
897. 

Rivercomb  was  allowed  to  testify  that  Mur- 
ray asked  him  to  pull  bis  coat  off,  and  to  help 
him  put  it  on  tbe  next  morning,  and  that  **he 
complained  of  being  hurt  in  bis  arm  and 
shoulder."  It  will  hardly  be  contended  that 
these  statements  and  acts  were  a  part  of  tbe 
resgesta, 

Fordyce  v.  McCants,  51  Ark.  510;  Little 
Bo:k  &  tX  8.  B,  Co,  v.  Eubank»,  48  Ark.  473; 
St,  Louis,  L  M,  <fc  8,  B,  Co.  v.  Weakly,  supra; 
Martin  v.  New  York,  N,  H.  db  H.  B.  Ch.  5 
Cent.  Rep.  793,  108  N.  Y.  636;  Amil  v.  Chica- 
go, B,  &  Q.  B.  Co,  70  Iowa.  130.  28  Am.  & 
!Eng.  R.  R.  Cas.  467;  Adams  v.  Hannibal  dk 
8t,  J,  B,  Co,  74  Mo.  553,  7  Am.  &  Eng.  R.  R 
Cas.  414. 

Such  statements  even  made  to  a  physician 
are  not  admissible,  and  to  allow  one  to  corrobo- 
rate bis  testimony  by  them  is  reversible  error. 

BocTie  V.  Brooklyn  City  dk  N,  B.  Co.  7  Cent. 
Rep.  702,  105  N.  Y.  294;  Beed  v.  New  York 
Cent.  B,  Co.  45  N.  Y.  674;  Winter  v.  Central 


No7B.—That  mere  error  In  Judgment  in  case  of 
apparent  danger  {is  not  contributory  negligence. 
■ee  note  to  Louisville,  N.  .A.  4  C.  K.  Co.  v.  Lucas 
and.)0L.R.A19fi. 
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For  a  valuable  case  as  to  tbe  neoeaBlty  of  reai 
danger  to  raise  a  liability  for  injuries  received  to 
an  attempt  to  escape  it,  see  Kleiber  v.IPeople*8  B. 
Co.  UL.  U.  A.  618, 107  Mo.  240. 
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lo^oa  R.  Co.  74  Iowa,  448;  Louisville  it  N,  R 
Oo.  V.  backer,  86  Tenn.  348,  6  Am.  St.  Rep. 
«40;  Darrigan  v.  New  York  &  N.  E,  R.  Co.  63 
Oonn.  286,  23  Am.  &  En«r.  R.  R.  Cas.  438: 
siarber  v,  Merriam,  11  AIIcd,  3i2;  Umnd 
Rapids  4b  L  K  Co.  v.  Huntley,  38  Mich.  587, 
81  Am.  Rep.  821. 

If  defendaDt  was  not  put  in  peril  be  could 
rot  recover.  To  willfully  or  wantonly  frighten 
one,  and  cause  him  to  injure  himself,  mif^fbt 
form  the  basis  of  an  action,  but  if  one  takes 
fright  at  the  acts  of  another  pursuing  a  legiti- 
mate calling,  where  there  is  no  danger  what- 
ever— where  he  is  not  put  in  peril — and  injures 
bimself,  he  certainly  has  no  cause  of  oction. 

Gulf,  a  d  8.  F.  R.  Co.  V.  Wall^,  65  Tex. 
n68,  26  Am.  &  Eng.  R.  R.  Cas.  219;  Chicago, 
R.  1.  d  R  R  Co,  V.  Felton,  24  III.  App.  876, 
83  Am.  &  Eng.  R.  R.  Cas.  533. 

One  gtiilty  of  negligence  is  only  liable  for 
the  nntural  and  ordinary  results  of  the  same. 

Seilara  v.  Richmond  d  D.  R.  Co.  94  N.  C. 
654,  25  Am.  &  Eng.  R  R.  Cas.  451. 

Th6  court  instructed  the  jury  that  the  infor- 
mation of  the  employ §s  as  to  the  situation  of 
the  trains  and  cars  was  material  for  them  to 
consider,  and  yet  denied  the  railroad  company 
«he  privilege  of  showing  by  conductor  Wade 
-that  he  communicated  this  ve^  information  to 
the  conductor  and  engineer  of  the  rear  train. 
There  was  nothing  allowed  to  go  to  the  jury 
•to  show  that  those  in  charge  of  the  rear  train 
^ere  informed  that  the  advance  train  was  go- 
ing to  stop  for  cars  on  the  main  track,  and 
they,  under  the  instructions  of  the  court,  may 
have  construed  the  failure  to  communicate 
this  fact  to  them  as  an  act  of  negligence. 

The  ninth  instruction  assumes  that  plaintiff 
^as  injured,  that  he  did  it  himself  through 
fear  and  apprehension  of  danger.  The  eigbih 
instruction  assumed  that  defendant  ran  the 
xear  train  in  close  proximity  to  the  other,  and 
the  seventeenth  also  assunoed  that  he  was  in- 
jured. These  assumptions  in  instriictions  are 
contrary  to  law  and  reversible  error. 

8t.  Louis,  1.  M.  d  S.  R,  Co.  v.  Ih^enhcrry. 
45  Ark.  256;  CJn'cago  d  A.  R.  Co.  v.  Robinson, 
106  111.  142;  Folk  v.  StaU,  36  Ark.  117:  Mont- 
gomery V.  ErvHn,  24  Ark.  540;  Atkins  v.  State, 
16  Ark.  568:  Floyd  v.  Ricks,  14  Ark.  286,  58 
Am.  Dec.  374;  State  Bank  v.  McOuire,  14 
Ark.  530;  Armistead  v.  Brooke,  18  Ark.  521. 

The  allegations  in  the  complaint  are  for  neg- 
ligence in  operating  the  rear  train.  The  special 
ifindings  are  that  it  was  not  running  at  a  dan- 
gerous rate  of  speed  under  the  existing  circum- 
stances and  that  the  engineer  and  conductor 
were  keeping  a  proper  lookout.  This  should 
liave  concluded  the  case,  and  judgment  should 
have  been  rendered  for  defendant  under  these 
special  findings. 

Dan  V.  Seaboard  d  R.  R.  Oo.  (Va.)  16  Am. 
A  Eng.  R.  R.  Cas.  388;  Hogan  v.  Chicago,  M. 
d  St.  P.  R.  Co.  (Wis.)  15  Am.  &  Eng.  R.  R. 
Cns.  439;  ohicago,  R.  /.  d  P.  R.  Co.  v.  Felton 
24  111.  App.  876,  33  Am.  &  Eng.  R.  R  Cas. 
1538.  See  also  Gulf,  C.  d  S.  F.  R.  Co.  v.  Wal- 
ler. 65  Tex.  568.  26  Am.  &  Eng.  R.  R.  Cas. 
219. 

.Lessrs,  L.  Qvegg  &d<1  ^*  ^*  Walker,  for 
appellee: 

When  a  passenger  by  the  wrongful  or  careless 
act  of  the  company  is  required*  to  choose  he- 
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twecn  leaving  the  cars  whfle  they  are  moving 
slowly,  or  submitting  to  the  inconvenience  of 
being  carried  beyond  the  station  where  he  de- 
sires to  stop,  the* company  is  liable  for  the  oon- 
Fcquences  of  the  choice,  provided  it  is  not  ex- 
ercised wantonly  or  unreasonably. 

Filer  v.  New  Fork  Cent,  d  H.  R  R  Co.  ^ 
N.  Y.  47,  10  Am.  Rep.  827. 

Where  one  is  placed  by  the  negligent  acts  of 
another  in  such  a  position  that  he  is  compelled 
10  choose  upon  the  instant,  and  in  the  fuce  of 
^ rave  and  impemiing  peril,  between  two  haz- 
ards, and  he  makes  such  a  chcice  as  a  person 
of  ordinary  prudence  placed  in  the  same  situ- 
ation mipht  make,  and  injury  results  there- 
from,  the  fact  that  if  he  had  chosen  the  other 
hazard  he  would  have  escaped  injury  does  noi 
prove  contributory  negligence. 

Twomleij  V.  Centraf.  Park,  N.  d  E.  R.  R.  Go. 
69  N.  Y.  160;  Jones  v.  Boyce,  1  Stark.  493; 
Stokes  Y.  SnftonstaU,  38  U.  8.  18  Pet.  181,  10 
L.  ed.  115;  Buel  v.  New  York  Cent.  R  Oo.  81 
N.  Y.  814.  88  Am.  Dec.  271. 

If,  through  the  negligence  of  the  carrier,  a 
passenger  is  placed  iu  a  situation  of  great  peril, 
the  attempt  of  the  passenger  to  escape  the  dan- 
ger, even  by  doing  an  act  also  dangerau**,  and 
from  which  injury  results,  is  not" necessarily 
an  act  of  contributory  negligence. 

Wilson  V.  Northern  Pac.  R  Oo.  26  Minn. 
278;  Filer  v.  New  York  Cent,  d  .H.  R  R.  Co. 
49  X.  Y.  47,  10  Am.  Rep.  327;  1  Suth.  Dam- 
ages, p.  63. 

Testimony  of  declarations  of  injured  party 
made  to  other  parties  was  admissible. 

Bridge  v.  Oshkosh.  71  Wis.  368;  Kane  v. 
Troy,  16  N.  Y.  8.  R.  «41;  Atkinson,  T.  d  8. 
F.  R.  Co.  V.  Johns,  86  Kan.  769. 

Battle,  </.,  delivered  the  opinion  of  the 
court : 

Murray  sued  the  St.  Louis  &  Snn  Fr-mctsro 
Railway  Company  for  damaj^es  which  weu» 
occasioned  by  the  negligence  of  the  company 
in  operating  its  trains. 

At  the  trial  evidence  was  adduced  icrrdins: 
to  prove  the  following  facts:  On  ilio  *JOth  of 
November,  18S7,  plaintiff  was  a  pjiJi^en^cr  o\\ 
the  defendant's  train  from  Delaney  to  St.  Paul. 
One  and  a  half  or  two  miles  from  St.  Punl  the 
train,  immediately  after  It  passed  n  curve  in 
the  road,  stopped  and  remained  standing  for  a 
short  while.  This  was  in  ihe  ni;rlit.  There 
were  two  red  lights  on  the  rear  of  the  irain. 
Plaintiff  was  in  a  coach,  it  beinirthe  last  coach 
in  the  train,  except  one,  which  was  a  CHbi>ose. 
While  the  train  was  standing  still  another  train 
was  heard  approaching  from  the  rear  on  the 
same  track.  The  conductor  immediately  went 
down  the  .track  about  20  feet,  and  wiih  his 
lantern  signaled  to  it  to  stop.  About  this  time 
a  passenger  in  the  coach  with  plaintiff  looked 
out  of  the  window,  and  saw  the  locomotive  of 
the  approaching  train,  and  hallooed  out  to  the 
paf*sengers.  "Here  comes  another  train  running 
into  us."  and  said  to  them  that  they  *'haa 
better  get  out. "  The  plaintiff  and  other  pas- 
sengers, hearine  and  seeing  the  approaching 
locomotive,  immediately  and  in  haste  left  the 
train.  In  gettinff  off  plaintiff  fell  into  %  ditch 
and  hurt  one  of  his  shoulders.  The  second 
train  proved  to  be  a  locomotive  and  a  cabooee, 
and  was  running  about  10  miles  an  hour,  and 
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stopped  within  aboat  80  feet  of  the  pasaeoffer 
traiD.  Two  or  three  witaesses  testified  tnat 
the  distance  was  00  or  100  feet.  For  the  dam- 
ages suffered  by  plaintiff  on  account  of  his  fall 
this  action  was  brought. 

Eridence  tending  to  prove  other  facts  was 
adduced,  but  sufficient  has  been  stated  for  the 
purposes  of  this  opinion. 

One  witness,  who  was  a  passenger  on  the 
train  at  the  time  the  plaintiff  was,  was  allowed 
to  testify,  over  the  objection  of  the  defendant, 
as  follows:  "I  got  off  the  train,  and  I  got  off 
to  avoid  danger.  ...  I  have  been  working 
at  business  that  requires  me  to  ride  on  railroads 
much  of  mv  time  for  the  last  ten  years,  and 
from  the  circumstances  I  thought  it  prudent 
to  get  off  the  car."  Murray  was  allowed  to 
testify  that  a  passenger  on  the  same  train  said, 
as  the  locomotive  and  caboose  approached, 
"Here  comes  another  train  running  into  us, 
and  said  we  had  better  get  out  of  there." 
Rivercomb  testified  that  during  the  night  on 
which  plaintiff  was  hurt  he  assisted  nim  in 
pulling  off  his  coat,  and  on  the  next  morning 
assisted  him  In  putting  it  on,  and  that  he  com- 
plained of  being  hurt  In  the  shoulder.  C.  M. 
Levisee  testified  that  he  was  a  brakeman  on 
ibe  second  train,  and  as  follows:  "If  we  had 
had  a  train  of  loaded  cars  of  the  usual  length, 
he  could  not  have  stopped  the  l^rain  so  quick. 
An  engine  and  caboose  can  be  stopped  sooner 
than  a  train  of  cars.  The  ordinarv  train  ol 
cars  could  not  have  been  stopped  in  time  to 
have  prevented  running  into  the  train."  To 
the  foregoing  testimony  of  Murray,  River- 
comb,  and  Levisee,  the  defendant  objected  at 
the  time  it  was  introducedi  and  saved  bis  ex- 
ceptions. 

The  following  instructions  were  given  to  the 
Jury  over  the  objections  of  the  defendant: 

"The  burden  is  upon  the  plaintiff  to  show 
by  a  preponderance  of  evidence  the  truth  of 
the  allegations  in  his  complaint. 

"The  main  issues  for  your  consideration  are 
— First,  did  the  plaintiff  receive  an  injury? 
Second,  was  such  injury  occasioned  or  caused 
by  the  negligence,  carelessness,  or  improper 
management  of  the  defendant?  Third,  did 
the  pkintiff  by  his  own  negligence  contribute 
to  the  injury  ?  Each  of  these  propositions  you 
are  to  determine  from  the  evidence. 

"If  you  should  find  that  there  was  an  Injury 
received  bv  the  plaintiff,  and  that  the  same 
was  causea  by  the  negligence,  carelessness,  or 
improper  management  of  the  defendant,  you 
will  find  for  the  plaintiff,  unless  you  find  also 
that  the  plaintiff  by  his  negligence  contributed 
to  such  injury.  In  case  you  should  find  that 
the  plaintiff's  negligence  occasioned  or  con- 
tributed to  such  injury,  (if  any),  you  will  find 
for  the  defendant. 

"The  mere  fact  that  the  plaintiff,  through 
fear  and  apprehension  of  danger,  did  an  act 
which  was  the  immediate  cause  of  injury  to 
himself,  is  not  of  itself  sufficient  to  authorize 
a  finding  for  him;  but  to  authorize  such  find- 
ing you  must  also  find  that  the  defendant  was 
guilty  of  some  aict  of  negligence,  carelessness, 
or  improper  management  in  running  his  train 
in  close  proximity  to  plaintiff,  which  was  suf- 
ficient to  create  in  the  mind  of  a  reasonable 
and  prudent  person  such  fear  and  apprehen- 
sion. 
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"Should  you  find  that  the  defendant  was 
guilty  of  negligence,  carelessness,  or  improper 
management,  and  that  an  injury  to  the  plain- 
tiff was  occasioned  thereby,  you  will  consider 
then  whether  the  plaintiff  was  himself  guilty 
of  contributory  neeligeoce. 

*'If  you  should  find  from  the  evidence  that 
by  the  negli^nco  of  the  defendant  the  plain- 
tiff was  put  in  a  position  of  great  peril,  and  ia 
attempting  to  escape  that  peril  he  did  an  act 
also  dangerous,  from  which  an  injury  re- 
sulted to  him,  such  act  would  not  necessarily* 
be  au  act  of  contributory  negligence,  such  aa 
would  prevent  him  from  a  recovery  for  such 
injury. 

**The  test  of  contributory  negligence,  under 
such  circumstances,  is.  Was  bis  attempt  an 
unreasonable,  precipitate,  or  rash  act,  or  wa» 
it  an  act  which  a  person  of  ordinary  prudence 
might  do  under  the  like  existing  circumstancesf 
— and  it  is  not  to  be  determine  by  the  result  of 
the  attempt  to  escape,  nor  by  the  result  that 
would  have  followed  had  the  attempt  not  been 
made. 

"If  you  should  find  from  the  evidence  that 
the  plaintiff  was  carelessly,  negligently,  or 
improperly  placed  by  the  defendant  in  a  posi- 
tion of  danger  while  in  the  car  of  the  defend- 
ant, by  reason  of  the  defendant  running  a 
locomotive  and  caboose  in  dose  proximity  to 
the  car  in  which  the  plaintiff  was,  (if  he  waa 
in  such  car),  then  the  plaintiff  would  have  the 
right  to  judge  of  the  danger  in  remaining  in 
such  car,  as  also  the  danger  in  attempting  to 
escape,  from  the  circumstances  as  they  ap- 
peared to  him,  and  not  by  the  result;  and  if 
he,  in  making  such  an  attempt  to  escape,  used 
such  care  as  a  prudent  man,  under  such  cir- 
cumstances, should  have  used,  and  in  doing 
so  received  an  injury,  he  should  recover." 

A  verdict  for  1 1,000  was  returned  in  favor 
of  plaintiff  against  the  defendant;  judgment 
was  rendered  accordingly;  and,  a  motion  for 
a  new  trial  having  been  filed  and  overruled, 
the  defendant  appealed. 

It  is  contended  on  the  part  of  appellant  that» 
if  the  train  on  which  appellee  was  a  passenger 
was  standing  still  upon  the  track^  and  the  en- 
gine and  caboose  approaching  it  from  the  rear 
were  under  full  control  of  those  in  charge  of 
them,  and  the  persons  in  charge  were  keepinsp 
a  proper  lookout,  and  could  have  stopped 
them,  at  the  rate  of  speed  at  which  they  were 
running,  at  any  time,  without  collision,  the 
appellee  had  no  cause  of  action,  notwithstand- 
ing he  was  frightened,  and  leaped  from  the 
train  and  injured  himself.  According  to  thia 
contention,  the  appellant  was  not  liable  for 
damages  to  appellee  if  it  was  using  every  pre- 
caution to  prevent  a  collision  of  its  trains;  and 
was  under  no  obligations  to  avoid  frightening 
him,  and  thereby  causing  him  to  do  an  act 
which  might  have  resulted  in  injury;  and 
would  not  have  been  liable,  if  appellee  had 
reasonably  believed  he  was  in  great  danger  of 
beins:  killed  by  a  collision,  and  in  the  exercise 
of  ordinary  prudence  had  leaped  from  the 
train  in  order  to  save  his  life,  and  thereby  in- 
jured himself.  In  other  words,  it  could  have» 
with  impunity,  scared  him  to  any  extent,  and 
forced  him  to  make  dangerous  leaps  to  save 
his  life,  and  thereby  injure  himself,  provided 
the  precaution  it  used  was  sufficient  to  prevent 
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a  collisloD,  and  the  fact  was  the  appellee  would 
not  have  been  hurt  if  he  had  remained  on  the 
train.  But  this  is  not  true.  Railroad  com- 
panies, in  the  carriage  of  passengers,  are  re- 
quired to  use  the  utmost  care  and  foresight, 
and  are  held  responsible  for  the  slightest  neg- 
ligence. The  first  and  most  important  duty 
incumbent  on  them  is  to  provide  for  the  safety 
of  their  passengers.  To  this  end  they  are  re- 
quired to  provide  all  things  necessary*  to  their 
security  reasonably  consistent  with  their  busi- 
ness, and  "appropriate  to  the  means  of  con- 
veyance employed  by  them/'  and  to  exercise 
the  highest  degree  of  practicable  care,  dili- 
gence, and  skill  in  the  operation  of  their  trains. 
Arkanms  M.  R.  Co.  v.  Canman,  52  Ark.  617. 
If  they  recklessly,  unskillfully,  or  negligently 
operate  their  trains,  and  thereby  place  their 
passengers  in  situations  apparently  so  danger- 
ous ana  hazardous  as  to  create  in  the  mindS  of 
the  passengers  reasonable  apprehensions  of 
peril  and  injury,  and  thereby  excite  alarm, 
and  induce  them  to  make  efforts  to  escape,  and 
in  the  attempt  to  escape  they  receive  personal 
injuries,  the  railroad  companies  are  responsible 
for  damages.  Jones  v.  Boyee,  1  Stark.  498; 
Stokes  V.  iSaUonstaU,  88  U.  S.  13  Pet.  181.  10 
L.  ed.  115;  Caswell  v.  Boston  db  W.  R.  Corp, 
98  Mass.  194;  Tmmley  v.  (kniral  Park,  N,  d 
E.  R,  R,  Co.  69  N.  Y.  158. 

In  order  to  render  the  railroad  company  lia- 
ble for  injuries  received  in  an  effort  to  escape 
an  apprehended  daneer,  there  must  have  been 
a  reasonable  cause  of  alarm,  occasioned  by  the 
negligence  or  misconduct  of  the  company.  If 
the  effort  of  the  passenger  to  escape  resulted 
/rom  a  rash  apprehension  of  danger  which  did 
not  exi^,  and  the  injury  which  he  sustained 
is  to  be  attributed  to  rashness  and  imprudence, 
he  is  not  entitled  to  recover.  But  it,  on  the 
other  hand,  he  be  placed,  through  the  negli- 
gent or  unskillful  operation  of  its  trains  by  the 
railroad  company,  in  a  situation  apparently  so 
perilous  as  to  render  it  prudent  for  him  to 
leap  from  the  train,  wherebv  he  is  injured,  be 
will  be  entitled  to  recover  damages,  although 
he  would  not  have  been  hurt  it  he  had  re- 
mained on  the  train. 

On  occasions  where  a  passenger  is  suddenly 
confronted  by  imminent  danger  and  peril,  he 
cannot  reasonably  be  expected  to  calculate 
chances,  or  to  deliberate  upon  the  means  of 
escape,  but  must  of  necessity  judge  hastily  of 
the  danger  in  remaining  where  he  is,  as  also 
of  the  danger  in  attempting  to  escape,  by  the 
circumstances  as  thev,  at  the  instant,  appear 
to  him,  and  not  by  tne  result  He  acts  upon 
the  probabilities  as  thev  appear  to  him,  and  if 
he  acts  as  a  man  of  ordinary  prudence,  "placed 
in  the  same  circumstances  and  under  a  like 
necessity  of  immediate  action  and  decision," 
would  have  acted,  and  in  so  doing  makes  an 
effort  to  escape  and  is  injured,  the  railroad 
company  is  responsible  to  him  for  his  dam- 
ages. See  cases  above  cited  and  Wilson  v. 
NortJiern  Pnc.  R.  Co,  26  Minn.  278. 

( hicago,  R.  L  &  P,  R,  Co.  v.  Felton,  125  HI. 
458,  and  Oulf,  C.  A  8.  F.  R,  Go,  v.  WaUen,  65 
Tex.  568,  cited  by  appellant  to  sustain  its  con- 
tention, do  not  controvert  the  rule  as  we  have 
stated  it,  but  recognize  it  as  correct.  In  the 
former  case  the  plaintiff's  intestate  was  a  pas- 
senger on  the  defendant's  train.     He  was  going 
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from  Ottawa  to  Joliet,  in  Illinois.  From  Ot- 
tawa to  Chicago  the  defendant  used  a  doable 
track,  and  trains  going  in  the  same  direction^ 
generally,  used  one  track,  and  those  going  in 
the  opposite  direction  used  the  other.  At  the 
time  plaintiff's  Intestate  was  a  passenger  the 
tracks  were  covered  with  snow.  The  train  on 
which  he  was  riding  ran  into  a  snow-bank 
and  stopped.  At  a  point  a  short  distance 
from  wnere  it  stopped,  and  in  the  rear  of  it, 
the  road  curves.  It  was  impossible  for  a  per- 
son looking  from  the  point  where  the  snow- 
bank was,  in  the  direction  of  the  curve,  to  te^l 
whether  a  car  beyond  the  commenoemev^t  of 
the  curve  was  upon  the  one  track  or  tbc  other. 
While  the  train  was  stopped  at  the  snow- 
bank, plaintiff's  intestate,  on  looking  back, 
saw  an  engine,  with  a  snow-plow  attached, 
approaching  from  the  direction  of  the  curve. 
About  this  time  &  fellow  passenger  remarked 
that  it  would  run  into  the  passensrer  train. 
One  witness  said,  "It  looked  as  if  it  was  com- 
ing into  the  train."  About  the  same  time  an 
engine  in  front  of  the  passenger  train  gave 
sharp,  quick  whistles.  Whereupon  plaintiff's 
intestate  became  alarmed,  and  leaped  from 
the  car  in  which  he  was  riding  to  the  ground, 
and  was  fatally  injured.  This  was  about  S 
o'clock  in  the  morning.  The  passenger  train 
was  standing  on  one  track,  and  the  engine, 
with  the  snow-plow  attached,  approached 
running  on  the  other.  There  was  no  collision, 
and  the  intestate  would  not  have  been  hurt  if 
he  had  remained  in  the  car.  Justice  Schol* 
field,  in  delivering  the  opinion  of  the  court, 
said:  "Since  the  right  of  recovery  is  here 
based  upon  the  negligence  of  the  defendant, 
it  is  not  sufficient  merely  that  plaintiff's  intes- 
tate became  alarmed  by  reason  of  appearances 
produced  wholly  or  in  part  by  the  defendant: 
it  must  appear  that  that  which  produced  the 
alarm,  and  through  it  the  injury,  was  negli- 
gence of  the  defendant."  Treating  the  signals 
given  by  the  whistles  as  presenting  the  only 
question  of  negligence,  he  further  said:  *'The 
burden  is  upon  tne  plaintiff  to  prove  this  neg- 
ligence, and  that  is  not  done  by  proof,  alone, 
that  a  peculiar  signal  was  given  by  an  engine 
of  the  defendant,  and  that  it  caused  or  aggra- 
vated the  alarm  of  the  intestate.  If  the  signal 
given  was,  under  the  circumstances,  a  proper 
one,  it  cannot  have  been  negligence  to  give  it/' 
In  Gulf,  C,  dhS.  F,  R  Co.  v.  WaUen,  su- 
pra, **  the  plaintiff  and  his  wife  were  passen- 
gers on  a  train  on  defendant's  road,  which 
stopped  between  two  stations,  and  remained 
standing  for  about  an  hour.  While  the  train 
was  so  standing  another  passenger  called  out. 
"Here  comes  a  train  right  on  us."  Other 
passengers  jumped  to  their  feet  and  scram- 
bled to  get  out  of  the  car  door.  Plaintiff 
looked  through  the  rear  door  and  saw  a 
freight  train  coming  towards  the  passenger 
train,  and  about  BOO  or  400  yards  off.  .  .  . 
He  called  to  his  wife,  and  both  ran  to  the  car 
platform  and  jumped  to  the  ground.  His 
wife  was  seriously  injured.  The  freight  train 
stopped  100  yards  in  the  rear  of  the  passenger 
train.  The  court  said:  '*The  defendant 
neither  caused  nor  contributed  to  the  injury  of 
plaintifTs  wife,  unless  it  allowed  the  ireight 
train  to  come  so  near  to  or  so  rapidly  towairds 
the  passenger-coach  as  to  frighten  the 
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^r.  It  does  not  appear  from  the  tefitimony 
'uat  a  siagle  one  of  those  who  leaped  from 
the  train,  except  the  plaintiff,  saw  the  freight 
train  coming.  When  plaintiff  saw  it,  it  was 
800  or  400  yards  distant,  and,  as  he  says,  ap- 
peared to  be  moving  rapidly.  He  does  not 
-state  that  he  supposed  from  what  he  saw  there 
would  have  been  a  collision.  No  one  left  the 
train  upon  his  own  perception  of  danger. 
.  .  .  The  statement  of  facts  develops  no 
-cause  whatever  for  the  panic  which  seized 
some  of  those  in  the  cars,  except  the  remark  of 
-some  one  that  '  the  freight  train  is  upon  us.' 
.  .  .  The  plaintiff's  wire  may  have  done  only 
what  a  prudent  person  would  have  done  under 
the  same  circumstances,  and  the  defendant 
-still  not  be  liable.  If  a  ruflSan  had  commenced 
the  discharge  of  a  revolver  in  the  cars,  it  would 
be  prudent  for  the  people  to  get  out,  but  the 
-carrier  would  not  be  liable  unless  he  bad  com- 
mitted some  fault.  The  ruffian  could  be  held, 
as  could  a  passenger  who  in  brutal  sport  raises 
■a  false  alarm  and  causes  damage.  .  .  .  We 
•can  find,  in  the  statement  of  facts  in  the  rec- 
-ord  here,  no  proof  that  the  defendant  was 
ffuilty  of  any  act  of  negligence  contributing  to 
Bie  injury  of  plaintiff's  wife." 

The  instructions  which  were  asked  by  the 
plaintiff  and  given  by  the  court,  and  are  set 
•out  in  this  opinion,  were  substantially  correct. 
They  fairly  submitted  to  the  jury  the  question 
of  fact  upon  the  decision  of  which  the  plain- 
tiff's right  of  recovery  depended. 

The  testimony  of  the  witness,  to  the  effect 
that  he  thought  it  was  prudent  to  get  off  the 
train,  and  that  he  left  it  for  the  purpose  of 
avoiding  danger,  and  the  testimony  of  another, 
that  a  fellow  passenger  said,  '*  Here  comes 
another  train  running  into  us,  and  said  we 
had  better  ^t  out  of  there,"  and  of  Levisee, 
were  admissible  for  the  purpose  of  showing  in 
«ome  degree  how  the  situation  of  appellee  ap- 


peared to  him  and  his  fellow  passengers  at  the 
time  he  leaped  from  the  train  and  was  hurt, 
and  that  in  doing  so  he  acted  as  a  man  of  ordi- 
nary prudence  would  have  acted  under  the 
same  circumstances.  The  testimony  as  to 
Rivercomb  assisting  appellee  in  pulling  off 
and  putting  on  his  coat,  and  appellee  com- 
plaining of  being  hurt  in  the  shoulder,  was 
not  admissible  as  a  part  of  the  res  gestae,  but 
was  admissible  to  show  the  existence  of  present 
pain  and  injury  in  the  shoulder.  And  whether 
this  action  and  complaint  as  to  injury  in  the 
shoulder  were  real  or  feigned  was  for  the 
jury  to  determine.  TraveUrs  Ins.  Go,  of  Chi- 
cago V.  Jtoslei/,  75  U.  S.  8  Wall.  897,  405.  407, 
19  L.  ed.  437,  440;  Bridge  v.  Oshkosh,  67  Wis. 
195;  Bacon  v.  Oharltan,  7  Gush.  586;  Barber 
V.  Merriam,  11  Allen,  822,  824;  Batch  v. 
Fuller,  181  Mass.  574;  Atchison,  T.  d  8.  F.  R. 
Co,  V.  Johns,  36  Kan.  769,  and  cases  cited; 
Bridge  v.  Oshkosh,  71  Wis.  868;  1  Greeul.  Ev. 
14th  ed.  g  102. 

Appellant  contends  that  the  verdict  of  the 
jury  was  against  the  decided  preponderance  of 
evidence,  was  not  sustained  by  sufficient  evi- 
dence, and  should  be  set  aside.  If  such  was 
the  case,  the  circuit  court  had  the  right  and 
should  have  set  aside  and  granted  a  new  trial. 
But  the  judge,  who  was  present  and  saw  and 
heard  the  witnesses  testify,  and  beard  the  testi- 
mony as  it  was  heard  by  the  jur^,  and  ought 
to  be  a  better  judge  of  the  credibility  of  wit- 
nesses and  the  weight  of  the  testimony  than 
we,  considering  it  as  it  appears  on  paper,  can 
be.  it  seems,  did  not  think  as  appellant  con* 
tends.  But,  be  this  as  it  may,  it  is  not  neces- 
sary for  'us  to  approve  the  verdict.  There 
was  evidence  to  sustain  it,  and  according  to 
the  rules  which  govern  this  court,  we  cannot 
disturb  the  same. 

JtLdgment  ij^fflrmed. 
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-^1  •  The  Aet  approved  April  9»  1 89 1  •  by 
which  section  i46f  chap.  18*  Comp« 
Stat.  1889*  (charter  of  the  city  of 
Omaha»)  wa«  'SO  amended  as  to  provide 
for  the  appof  otment  as  Hre  and  police  commis- 
sioners of  said  city  of  members  of  the  three  i>ar- 
tles  casting  the  largest  vote  at  the  last  election, 
does  not  take  effect  until  the  expiration  of  the 
terms  of  ofBce  of  the  two  oommiSBloners  who 
were  appointed  May,  1880. 

'B.  The  general  proriaion  in  aection  i  78 
of  the  charter  of  the  city  of  Omaha  Ibr 
the  removal  of  ottcers  of  the  dty  by  the 

district  court  does  not  apply  to  members  of  the 
tXMurd  of  lire  and  police  oommiSBlonera. 

*Head  notes  by  Post,  J. 

NoTB.— As  to  the  right  to  remove  ofBcers  sum- 
■marily,  see  Tralnor  ▼.  Wayne  County  Auditors,  16 
X.  B.  A«  06,  and  lyaU,  80  Mich.  16& 
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8«  The  provision  of  aection  18»  art.  69 
of  the  Gonstitntion,  empoweorin^  the 
governor  to  remove  all  officers  appointed 
by  him,  applies  only  to  offlcen  mentioned  In  the 
Constitution. 

4.  Where  by  law  there  is  no  fixed  term 
of  ottcOt  and  the  Incumbent  holds  during  the 
pleasure  of  the  appointing  power,  tbe  power  of 
removal  is  discretioDary,  and  may  be  exercised 
without  notice  or  hearing. 

5.  Where  the  ineombent  im  elected  or 
appointed  for  a  definite  term*  and  is 

removable  only  for  speoifled  cause,  the  power  of 
removal  cannot  be  exercised  until  there  have  been 
preferred  against  him  specific  charges,  of  which 
he  shall  have  notice,  and  an  opportunity  afforded 
him  to  be  beard  in  his  defense. 

6.  By  the  charter  of  tbe  city  of  Omaha 
the  governor  im  authorised  to  remove 
members  of  the  board  of  fire  and  police 
commissioners  only  for  the  cause  therein  named, 
viz.,  offlcial^misoonduct,  and  upon  charges  spec- 
ifying the  particular  act  or  acts  to  be  proved, 
and  an  opportunity  to  be  heard  in  their  own  de» 
f^nse. 

7*   The  question  whether  the  power  to 
lOve  is  Judicial*  in  the  sonae  that  the 


See  also  18  L.  R.  A.  594. 
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oflBcere  named  are  entitled  to  bave  the  question 
of  cause  therefor  heard  l>y  the  oourtt,  and.  If 
not,  whether  the  action  of  the  executive  can  be 
reviewed  by  the  count,  la  not  raised  in  this  case, 
and  l8  not  determined. 

(June  U,  1882.) 

PETITION  for  a  writ  of  mandamus  to  com- 
pel respondent  to  surrcDder  the  office  of 
Fire  and  Police  Commissioner  of  the  City  of 
Omaha  to  one  who  had  been  appointed  by  the 
governor  as  his  successor  in  ofl3ce.  On  de- 
murrer to  answer.    Demurrer  oterruled. 

The  facts  are  stated  in  the  opinion. 

Messrs,  George  H.  'H.a,ating9*  Aity- Gen., 
V.  O.  Strickler,  J.  W.  Edfcerton,  and 
Charles  Og^den,  for  relator: 

As  to  the  power  of  the  Legislature  to  abolish 
offices  Ecc 

People  V.  Haskell,  6  Cal.  857;  Davis  ▼.  8taU, 
7  Md.  151,  61  Am.  Dec.  881;  People  Y.Bati- 
tard,  27  Cal.  470;  Tctft  v.  Adams,  8  Gray.  126; 
People  V.  Auditor  o}  Public  Accounts^  2  111. 
587;  Conner  v.  New  York,  2  Sandf.  866;  Terri^ 
tory  V.  Pj/U,  1  Or.  149;  Coffln  v.  8taU,  7  Ind. 
1bl;WalkerY,Pcelle,  18  Ind.  264;  Benford  v. 
Gibson,  15  Ala.  521;  Bryan  v.  Caltell,  15  Iowa, 
58S. 

Mfssrs,  Lake,  Hamilton  A  Maxwell, 
for  respondent: 

The  source  of  the  governor's  power  to  re- 
move is  to  be  found  in  the  section  of  the  stat- 
ute under  which  the  board  was  originally 
created.  That  section  provided  as  follows: 
"For  official  misconduct  the  governor  may 
remove  any  of  said  commissioners,"  etc.  This 
limits  the  power  of  the  governor  to  remove  to 
one  cause  only,  to  wit:   * 'Official  misconduct." 

Section  2475  of  the  same  charter  expresses 
the  legislative  will  not  only  as  to  the  persons 
who  shall  determine  the  existence  of  such  of- 
flciahmisconduct  but  as  to  the  manner  in  which 
and  the  procedure  by  which  it  shall  be  deter- 
mined. By  that  section  the  inquiry  is  made 
one  for  the  courts. 

The  argument  of  the  relator  is  in  effect  this: 
that  the  governor  Is  the  sole  and  final  Judge 
of  whether  or  not  a  cause,  whatever  it  may 
be,  exists  and  that,  in  reaching  a  conclusion  as 
to  the  existence  or  nonexistence  of  a  cause,  he 
may  act  without  any  charges  being  filed 
against  the  officer,  may  decide  without  an  in- 
vestigation, or  upon  an  ex  parte  investigation, 
and  may  then  defend  his  decision  upon  the 
ground  that  the  judicial  department  of  the 
state  cannot  inquire  into  or  question  his  decis- 
ion, citing  Wilcox  v.  People,  90  HI.  186;  StaU 
v.  McGarry,  21  Wis.  499:  Bkikloff  v.  District 
of  Columbia,  185  U.  S.  240,  84  L.  ed.  120; 
Keenan  v.  Perry,  24  Tex.  253:  Coolev,  Const. 
Lim.  p.  52;  Wnght  v.  Dtfrees,  8  Ind.  298;  State 
V.  Doherty,  25  La.  Ann.  119, 18  Am.  Rep.  181; 
Atfy-Gen.  v.  Brovon,  1  Wis.  518;  People  v. 
Stout,  19  How.  Pr.  171;  Territory  v.  Cox,  6 
Dak.  501;  StaU  v.  OUson,  15  Keb.  247,— none 
of  which  it  is  believed  are  conclusive  of  this 
case. 

!N either  under  section  12  of  article  6  of  the 
Constitution,  nor  under  section  2448  of  the  Act 
Governing  Metropolitan  Cities  can  the  gover- 
nor of  the  state  determine  the  existence  of  one 
of  the  causes  for  removal  specified  in  said  sec- 
tion 12  or  sold  section  244tt,  but  that  such  de- 
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tennination  is  a  ludicial  question  and  must  be 
determined  by  the  Judicial  department  of  the 
state. 

Page  t.  Hardin,  8  B.  Hon.  648;  Honey  y. 
Graham,  89  Tex.  1;  BtaU  v.  Pritehard,  36  N. 
J.  L.  101;  State  v.  Harrison,  18  West.  Rep. 
870,  118  Ind.  484;  PeopU  v.  Stuart,  74  Mich. 
411. 

The  governor  of  the  state  cannot  remove  one 
of  the  fire  and  police  commissioners  of  the  city 
of  Omaha  until  each  of  these  three  conditions 
have  been  complied  with,  to  wit:  (1)  Specific 
charges  must  t>e  made;  (2)  notice  of  such 
charges  must  be  given  to  the  commissioner;  (8> 
an  opportunity  must  be  furnished  the  commis- 
sioner to  be  heard  in  his  own  defense. 

Const,  art.  1.  §§8,  18,  24,  art.  2,  §  1,  art.  6, 
§  1;  1  Dill.  Mun.  Corp.  4th  ed.  §  260;  Com,  v. 
Slifer,  26  Pa.  23,  64  Am.  Dec.  630;  StaU 
V.  Seay,  64  Mo.  89;  Hogan  v.  Carberry,  4 
Cin.  L.  Bull.  118;  State  v.  Hawkins^  8 
West.  Rep.  126.  44  Ohio  St  98;  DuUam  r. 
Willson,  58  Mich.  892:  Ham  v.  Boston,  2  New 
Eng.  Rep.  642, 142  Mass.  90;  State  v.  St.  LauU, 
6  West.  Rep.  464,  90  Mo.  19;  Denwr  Board  of 
Aldermen  v.  Darrow,  18  Colo.  460;  Biggs  v. 
McBride,  17  Or.  640:  Hallgren  t.  CampbeU,  9 
L.  R  A.  408,  82  Mich.  266. 

Post,  J.,  delivered  the  opinion  of  the  court: 
This  is  an  ori^nal  proceeding  by  the  attor- 
ney-general against  the  respondent  for  the  pur- 
pose of  testing  the  title  of  the  latter  to  the  office 
of  member  ox  ths  board  of  fire  and  police  com- 
missioners of  the  ci^  of  Omaha.  The  mate- 
rial parts  of  the  petition  is  as  follows:  '*That 
on  or  about  the  2d  dav  of  May,  1890,  Howard 
B.  Smith,  respondent  herein,  was  appointed  by 
the  Hon.  John  M.  Thayer,  who  was  at  that 
time  governor  of  the  state  of  Nebraska,  as  a 
member  of  the  board  of  fire  and  police  com- 
missioners of  the  citv  of  Omaha,  and  thereupon 
entered  into  said  office,  and  continued  to  occu- 
py said  office,  and  to  exercise  the  duties  there- 
of, until  the  28d  day  of  February,  1892.  On 
the  said  28d  of  February,  1892,  the  Hon.  James 
E.  Boyd,  who  was  then  and  is  now  the  govern- 
or of  the  state  of  Nebraska,  by  virtue  of  the 
authority  vested  in  him  by  the  Constitutioift 
and  laws  of  the  state  of  Nebraska,  removed  the 
respondent  for  cause  from  said  office  of  fire 
and  police  commissioner  of  the  city  of  Omaha. 
That  on  the  28d  day  of  February,  1892,  D. 
Clem  Deaver  was  duly  appointed  and  commis- 
sioned by  the  Hon.  James  E.  Boyd,  governor 
as  aforesaid,  a  member  of  the  board  of  fire  and 
police  commissioners  of  the  pity  of  Omaha,  to 
succeed  Howard  B.  Smith,  respondent.  That 
he  accepted  said  appointment,  and  immediately 
took  the  oath  of  office,  and  filed  with  the  city 
clerk  of  the  city  of  Omaha  a  good  and  suffi- 
cient bond,  as  required  bv  law,  and  claims  the 
right  to  exercise  the  duties  and  to  enjoy  the 
privileges  of  said  office.  Notwithstanding  the 
appointment  of  said  D.  Clem  Deaver  to  said 
othce,  said  Howard  B.  Smith,  respondent,  did 
on  the  28d  day  of  February,  1892,  and  has  con- 
tinuously since  that  time,  without  any  legal  war- 
rant, claim  or  right,used  and  exerdsed,  and  still 
does  unlawfully  use  and  exercise,  the  office  of 
fire  and  police  commissioner  in  the  city  of 
Omaha,  in  place  of  said  Deaver,  and  claims  to 
be  a  member  of  said  board  of  fire  and  police 
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commlationen  In  place  of  Beaver,  and  to  have, 
use,  or  employ  all  tbe  rights,  privileges,  and 
franchises  of  said  office,  to  the  damage  and 
prejudfce  to  the  rights  of  said  city  of  Omaha, 
and  also  against  the  peace  of  tbe  state  of  Ne- 
braska. That  the  siud  Deaver  is  a  member  of 
the  Independent  party,  one  of  the  three  politi- 
cal parties  casting  the  highest  number  of  votes 
at  the  municipal  election  held  in  the  city  of 
Omaha  in  December.  1890.  That  prior  to  the 
appointment  of  said  Deaver  on  the  28d  day  of 
February,  1892,  as  aforesaid,  no  member  of 
the  Independent  party  had  been  appointed  as 
a  member  of  the  board  of  fire  and  police  com- 
missioners of  the  city  of  Omaha,  as  required  by 
law,  and  that  said  Deaver  is  the  only  member 
of  said  board  appointed  who  belongs  to  said 
party.  Said  relator,  therefore,  pravs  Judg- 
ment that  the  respondent  be  declared  not  en- 
titled to  said  office,  and  that  he  be  ousted  there- 
from, and  that  D.  Clem  Deaver  be  declared 
entitled  to  said  office,  and  installed  therein,  to 
assume  tbe  execution  of  the  duties  thereof." 

The  answer,  omitting  formal  and  immaterial 
parts,  is  as  follows:  *'Tbat  in  the  month  of 
May,  1887,  the  Hon.  John  M.  Thayer,  gov- 
ernor of  the  state  of  Nebraska,  appointed 
Christian  Hartman,  Qeorge  I.  Gilbert.  L.  M. 
Bennet,  and  this  respondent  fire  and  police 
commissioners  of  the  city  of  Omaha.  That 
said  Hartman  and  Gilbert  were  reputed  to  be 
and  were  members  of  one  political  party,  to 
wit,  of  the  Democratic  partv,  and  said  Bennet 
and  Smith  of  a  different  political  partv,  to  wit, 
of  tbe  Republican  partv.  That  said  Hartman 
and  Bennet  were  appointed  to  f^erve  for  tbe 
term  of  four  years.  That  said  Gilbert  and  this 
respondent  were  appointed  to  serve  for  tbe 
term  of  two  years.  That  all  of  said  appointees 
duly  qualified  and  entered  upon  the  discharge 
of  their  duties  as  such  commissioners,  and  con- 
tinued in  the  discharge  of  tbeir  duties  until  the 
month  of  May,  1889.  That  in  said  month  of 
May,  1889,  George  I.  Gilbert  and  this  respond- 
ent were  reappointed  and  duly  commissioned 
by  the  Hon.  John  M.  Thayer,  governor  of  tbe 
state  of  Nebraska,  to  serve  for  a  term  of  four 
years  thereafter.  That  said  Gilbert  and  this 
respondent  duly  qualified  and  entered  upon  the 
discharge  of  their  duties  as  fire  and  police 
commissioners  of  the  city  of  Omaha,  and  have 
continued  in  the  discharge  of  said  duties  down 
to  the  present  time.  That  respondent's  term 
of  office  does  not  expire  until  May  16,  1898, 
That  in  the  month  of  May,  1891,  the  Hon. 
John  M.  Thayer,  governor  of  the  state  of  Ne- 
braska, reappoint^  and  commissioned  Chris- 
tian Hartman  as  fire  and  police  commissioner 
of  the  citj  of  Omaha  for  a  term  of  four  years, 
and  appointed  and  commissioned  Wm.  Cobum, 
a  member  of  the  Republican  partv,  for  the 
term  of  four  years,  to  succeed  L.  M.  Bennet. 
That  said  Hartman  and  Cobum  dulv  qualified 
and  entered  upon  the  discharge  of  their  duties 
as  fire  and  police  commissioners  of  tbe  city  of 
Omaha,  and  have  continued  in  the  discharge 
thereof  since  said  time.  That  on  the  28d  day 
of  February,  1892,  the  Hon.  James  E.  Boyd, 
governor  as  aforesaid,  without  authority  of 
law,  and  without  cause  therefor,  assumed  to 
remove  this  respondent  from  his  said  office  of 
fire  and  police  commissioner  of  the  city  of 
Omaha.    That  on  and  before  said  day  there 
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were  no  charges  of  any  name  or  nature,  or  of 
any  description,  against  this  respondent  filed 
in  the  office  of  the  governor  of  the  state  of  Ne- 
braska, or  in  the  office  of  any  other  officer  of 
the  state  of  Nebraska,  or  of  the  city  of  Omaha. 
That  notwithstanding  the  absence  of  any  cause 
for  such  action,  and  notwithstanding  the  pro- 
visions of  tbe  Constitution  and  statutes  of  Ne- 
braska, said  Boyd,  on  said  28d  day  of  Febru- 
ary, 1893,  without  any  notice  given  his 
respondent,  and  without  giving  this  respondent 
any  opportunity  to  be  neard,  wrote  this  re- 
spondent the  followinji  letter:  'State  of  Ne- 
braska, Executive  Department.  Lincoln, 
February  28,  1892.  Howard  B.  Smith,  Es(]., 
Omaha,  "Nebr. — Dear  Sir:  In  accordance  witti 
the  Constitution  and  laws  of  the  slate  of  Ne- 
braska, you  are  hereby  notified  that  I  have  this 
day  remo?ed  you,  for  cause,  from  tbe  office  of 
fire  and  police  commissioner  for  the  city  of 
Omaha,  and  have  declared  said  office  vacanL 
Yours,  truly,  James  E.  Boyd,  Governor,' — 
and  then  and  thereby  assumed  to  remove  this 
respondent  arbitrarily  from  his  said  office. 
That  letters  of  like  import  were  also  sent  to  said 
Gilbert  and  Hartman  and  Cobum.  That 
thereupon  said  Boyd  assumed,  without  author- 
ity of  law,  to  reappoint,  on  the  28d  day  of 
f^bruary,  1892,  saia  Cobum  to  succeed  him- 
self, and  to  appoint  one  George  W.  Shields  tcv 
succeed  said  George  I.  Gilbert,  and  to  apr  oint 
one  C.  v.  Gallagher  to  succeed  Christian  Hart- 
man, and  to  appoint  D.  Clem  Deaver  to  suc- 
ceed this  respondent." 

To  this  answer  a  general  demurrer  has  been 
filed  by  the  state,  thus  presenting  tbe  real  ques- 
tion Involved,  viz.,  the  power  of  the  governor, 
under  the  charter  of  the  city  of  Omaha,  to  re- 
move members  of  the  board  of  fire  and  polioo 
commissioners  for  cause  other  than  official 
misconduct,  or  for  the  cause  named,  without 
charges  and  an  opportunity  to  be  heard  in  their 
own  defense.  The  office  in  controversy  was 
created  by  provision  of  the  Act  approved 
March  80, 1887,  entitled  '*An  Act  Incorporat- 
ing Metropolitan  Cities,  and  Defining,  Regu- 
lating, and  Prescribing  Their  Duties,  Powers, 
and  Government,"  which,  for  convenience, 
will  be  referred  to  as  the  charier  of  the  city  of 
Omaha.  Section  145  of  said  charter,  as  enact- 
ed, so  far  as  material  to  the  ouestion  under 
consideration,  is  as  follows:  "In  each  city  of 
the  metropolitan  class  there  shall  be  a  board  of 
fire  and  police,  to  consist  of  the  mayor  (wba 
shall  be  ex  offleio  chairman  of  said  board)  and 
four  electors  of  said  city,  to  be  appointed  by 
the  governor.  The  governor  shall  appoint,  as. 
the  commissioners  above,  four  citizens,  not 
more  than  two  of  whom  shall  be  of  the  same 
political  party;  two  of  them,  of  different  po- 
litical party  faith  and  allegiance,  shall  be  des- 
ignated in  tbeir  appointment  to  serve  for  two 
years,  and  the  other  two,  also  of  different  po- 
litical party  faith,  shall  be  designated  to  serve 
for  four  years.  And  thereafter,  at  the  expirap 
tion  of  said  term,  and  each  period  of  two  years, 
the  governor  shall  appoint  two  members  of 
said  board.  For  official  misconduct  the  gov- 
ernor may  remove  any  of  said  commissioners;, 
and  all  vacancies  in  said  board,  by  death,  resig- 
nation, or  removal,  shall  be  filled  by  the  gov- 
ernor for  the  unexpired  term;  and  all  vacan^ 
des,  from  whatever  cause,  shall  be  so  filled  that 
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not  more  than  two  of  the  members  of  the  said 
board  sbali  be  of  the  same  political  party,  or 
so  reputed.  All  powers  and  duties  connected 
with  and  incident  to  the  appointment,  removal, 
Afovfrnment,  and  discipline  of  the  olBcers  and 
members  of  the  fire  and  police  departments  of 
the  city,  under  such  rules  and  regulations  as 
may  be  prescribed  by  ordinance,  shall  be  vested 
in  and  exercised  by  said  board." 

lu  1891  this  section  was  amended  so  as  to 
provide  that  at  least  one  of  the  members  of 
said  board  shall  belong  to  each  of  the  three  po- 
litical panics  casting  the  largest  vote  for  city 
ortlcers  at  the  last  preceding  election.  It  is 
provided,  however,  by  the  section  as  amended, 
that  "the  terms  and  powers  of  the  members  of 
said  boatd  heretofore  appointed  by  the  gov- 
ernor of  the  state  shall  not  be  affected  or 
changed  by  any  amendments  hereto."  If  we 
understand  the  posiiioa  of  counsel  for  the 
state,  they  claim  that  this  proviso  was  intended 
to  have  a  prospective  effect  only;  that  the 
amendment  took  effect  immediately  upon  its 
approval,  without  exception  or  reservation  in 
favor  of  the  members  of  the  board  as  then  con- 
stituted: that  it  should  be  construed,  not  as 
exempting  the  then  members  of  the  board 
from  its  operation,  but  as  a  limitation  upon  the 
power  of  future  legislatures.  The  evident 
purpose  of  the  provision  for  commissioners 
from  the  different  parties  is  to  remove  the  po- 
lice department  of  the  greatest  city  of  our  state 
from  the  influence  of  partisan  politics.  This 
object  is  one  to  be  commended,  ceriaiDly,  and 
to  which  the  courts  will  give  effect  when  pos- 
sible without  violating  the  recognized  rules  of 
construction.  The  wisdom  of  a  division  of  the 
powers  and  responsibilities  of  the  board  be- 
tween the  three  parties  will  not  be  called  in 
question.  For  the  purpose  of  this  case,  we 
will  assume  that  the  Legislature  has  power  to 
authorize  the  removal  of  the  respondent  or 
any  member  of  the  board  in  order  to  give 
place  thereon  to  a  representative  of  the  Inde- 
pendent party.  It  is  plain  to  us,  however, 
that  they  have  not  done  so.  "Construction," 
as  defined  by  Dr.  Leiber,  is  the  "drawing  of 
conclusions  respecting  subjects  that  lie  beyond 
the  direct  expression  of  the  text, —conclusions 
that  are  without  the  spirit,  but  not  the  letter, 
of  the  text,"  Tested  by  this  definition,  the 
language  of  the  amendatory  Act  leaves  no 
room  for  construction.  Respondent  was  ap- 
pointed in  May,  1889.  for  the  term  of  four 
years.  He  was  in  office  when  the  amendment 
took  effect,  in  1891,  and  his  term,  in  the  lan- 
^age  of  the  Act,  is  not  "affected  or  changed" 
thereby. 

The  solution  of  the  next  question  presented 
is  attended  with  greater  difficulty,  viz..  Are  the 
provisions  of  the  charter  relating  to  the  re- 
moval of  members  of  the  board  of  fire  and 
police  commissioners  of  the  city  of  Omaha  in 
<!«>nfiictwith  the  provisions  of  the  Constitution 
upon  the  subject?  The  constitutional  provis- 
ions upon  the  subject  are  found  in  sections  10, 
11.  and  12  of  article  5,  entitled  '*  Executive 
Department,"  as  follows:  "Sec.  10.  The  gov- 
f  ruor  shall  nominate,  and,  by  and  with  the  ad- 
vice and  consent  of  the  senate  (expressed  bj  a 


majoriiy  of  all  the  senators  elected  voting,  by 
jea»  and  nays),  appoint,  all  officers  whose  of- 
noes  are  established  by  this  constitution,  or 
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which  may  be  created  by  luw,  and  whose  ap* 
pointmeut  or  election  is  not  otherwise  by  law 
or  herein  |  ro  /ided  for:  and  no  such  officer 
shall  be  appointed  or  elected  by  the  Legislature, 
bee.  11.  In  case  of  a  vacancy  during  the  recess 
of  the  Senate,  in  any  office  which  is  not  elect- 
ive, the  governor  shall  make  a  temporary  ap- 
pointment until  the  next  meeting  of  the  Sen- 
ate, when  be  shall  nominate  some  person  to  fill 
such  office;  and  any  person  so  nominated, who 
is  confirmed  by  the  Senate  (a  majority  of  all 
the  senators  elected  concurring  by  voting  yeas 
and  nays),  shall  hold  his  office  auriug  the  re- 
mainder of  the  term,  and  until  bis  successor 
shall  be  appointed  and  qualified.  Sec.  12. 
The  governor  shall  have  power  to  remove  any 
officer  whom  he  may  appoint,  in  case  of  in- 
competency, neglect  of  duty,  or  malfeasance  in 
office;  and  he  may  declare  his  office  vacant, 
and  fill  the  same,  as  herein  provided  in  other 
cases  of  vacancy." 

It  is  claimed,  on  one  hand,  that  the  provis- 
ion of  section  13  is.  applicable  to  all  officers  ap- 
pointed by  the  governor  regardless  of  their 
character,  and  is  therefore  a  limitation  upon 
the  power  of  the  Legislature;  while,  on  the 
other  hand,  it  is  contended  that  it  can  have  ap- 
plication only  to  officers  named  in  or  contem- 
plated by  the  Constitution.  The  case  of  Wit- 
cox  V.  People,  90  III.  186,  relied  upon  by  counsel 
for  the  state,  is  in  many  respects  similar  to  this, 
and  calls  for  especial  notice  in  this  connection. 
In  1869  an  Act  was  passed  incorporating  the 
West  Chicago  park  Commissioners.  The 
members  thereof  were  appointed  by  the  gov- 
ernor for  the  term  of  seven  years.  They  were 
given  power,  among  other  things,  to  lay  out, 
fTOvern,  and  manage  parks;  to  pass  ordinances 
for  the  government  of  the  same;  to  levy  spe- 
cial assessments  upon  property  to  be  benefited; 
and  to  possess  in  that  regard  all  the  power 
then  possessed  by  the  city  of  Chicago  in  re- 
spect to  public  squares;  to  acquire  propeity 
for  said  purpose  by  condemnation  or  other- 
wise, etc.  The  Act  further  provides  that  the 
members  thereof  might  be  removed  by  the  cir 
cuit  court  after  trial  and  conviction,  upon 
sworn  charges,  etc.  In  1870  the  piesent  Con- 
stitution of  that  state  was  adopted,  and  which 
includes  the  provisions  for  appointment  and 
removal  by  the  governor,  from  which  ours  ap- 
pears to  have  fien  copied.  In  1877  the  gov- 
ernor removed  the  relator,  Wilrox,  and  oiher 
members  of  said  board  for  incompetency.  In 
determining  the  question  of  his  power  under 
the  Constitution  to  remove  officers,  the  supreme 
court  held— (1)  That  the  commissioners  named 
were  "officers,"  within  the  meaning  of  the 
Constitution, — not  mere  municipal  officers,  but 
agencies  of  the  state  at  large, — although  their 
functions  were  to  be  performed  within  the 
town  of  West  Chicago.  (2)  The  effect  of  the 
Constitution  was  to  make  the  power  of  removal 
by  the  governor  coextensive  with  his  power  of 
appointment.  (8)  The  prior  Act  for  removal 
of  the  commissioners  by  the  court  after  trial, 
etc.,  was  in  conflict  with  the  Constitution,  and 
was  superseded  thereby.  (4)  Since  the  Con- 
stitution had  invested  the  governor  with  power 
to  remove  officers,  but  was  silent  as  to  the 
mode  of  its  exercise,  he  might  determine  for 
himself  whether  any  of  the  statutory  causes 
therefor  existed,  and  that  his  discretion  when 
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•exercised  Is  final  and  binding  upon  the  courts. 
That  case,  although  decided  subsequent  to  the 
■adoption  of  our  Constitution  in  1875,  is  entitled 
to  a  careful  consideration  in  placing  a  con- 
-fltruction  upon  It.  It  may  be  suid  to  be  an 
elementary  rule  of  construction  that  whenever 
« legislatiye  Act  can  be  so  construed  as  to  avoid 
ti  conflict  with  the  Constitution,  and  give  it  the 
tforce  of  law,  it  will  be  so  construed,  although 
«uch  construction  may  not  be  the  most  obvious 
or  natural  one.  Cooley,  Const.  Lim.  184; 
Fleuler  v.  State,  11  Neb.  547. 

Another  recognized  rule  of  construction  is 
that  constitutional  limitations  upon  the  power 
of  the  Legislature  in  respect  to  offices  will  be 
•confined  to  those  offices  which  ore  specially 
•enumerated  in  the  Constitution,  unless  the  con- 
trary clearly  appears  therefrom.  AD  others 
may  be  abolishea,  or  the  terms,  functions,  and 
•emoluments  thereof  changed  by  law.  This 
■rule  is  fully  sustained  by  the  authorities  cited 
4)y  relator.  Contero poraneous  constructions  by 
tfie  Legislature  of  the  constitutional  provisions 
•Quoted  indicate  that  they  were  understood 
from  the  adoption  of  the  Constitution  to  apply 
•only  to  offices  named  therein.  For  instance, 
the  first  Legislature  elected  under  the  Constitu- 
tion, in  1877,  provided  for  a  commission  to  re- 
vise the  laws  of  the  state  to  be  appointed  by 
the  governor  without  the  consent  of  the  Sen- 
•«te.  In  1879  the  Legislature  created  what  is 
known  as  the  "fish  commission,"  the  members 
•of  which  were  to  be  appointed  by  the  governor 
with  the  consent  of  the  Senate.  In  1883  the 
Legislature  authorized  the  governor  to  appoint  a 
-aupeiintendent,  etc.,  for  the  hospital  for  the 
insane  without  the  consent  of  the  Senate.  In 
1886  the  governor  was  authorized  to  appoint  a 
superintendent  of  the  census,  also  an  inspector 
•of  bees  and  honey  in  each  county,  without  the 
•consent  of  the  Senate,  and  a  live-stock  commis- 
sion, to  be  confirmed  b^  the  Senate.  These 
and  many  other  acts  which  might  be  cited  as 
showing  the  understanding  of  the  different 
Legislatures  that  the  constitutional  provisions 
in  question  were  to  have  no  application  to  offi- 
ces created  by  law.  We  are  unable  to  believe, 
when  viewed  in  the  light  of  twelve  years  of 
legislative  and  Judicial  history  under  the  Con- 
stitution, that  it  was  ever  intended  as  a  restric- 
tion upon  the  power  of  the  Legislature  over 
'Officers  not  within  the  contemplation  of  the 
men  who  framed  it,  or  of  the  people  who 
adopted  it.  Police  commissioners  of  Omaha 
4ire  in  one  sense  state  officers,  since  they  are 
•charged  with  a  duty  in  the  interest  of  the  pub- 
lic at  large.  But  so  far  as  their  appointment, 
government,  and  removal  were  concerned,  at 
the  time  of  the  adoption  of  the  Constitution 
they  were  essentially  municipal  agents,  and 
not  state  officers.  To  our  minds,  therefore,  to 
bold  that  such  officers  are  within  the  constitu- 
tional prohibition  is  neither  a  necessary  nor 
reasonable  construction  thereof. 

There  is  still  a  more  cogent  objection  to  the 
•decision  in  Wilcox  ▼.  Petme,  viz.,  it  is  in  con- 
.fiict  with  the  course  of  decisions  in  this  state. 
In  State  v.  Seavey,  22  Neb.  454.  it  was,  in  effect, 
lield  that  the  constitutional  provisions  in  ques- 
tion did  not  apply  to  these  particular  officers; 
lience  it  was  not  essential  to  a  valid  appoint- 
ment that  it  should  be  with  the  consent  of  the 
&nate.    The  case  of  Douglas  County  v.  Tim- 
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me  (Neb.),  49  N.  W.  Rep.  266,  we  regard  «i 
decisive  of  the  question.  The  provision  under 
consideration  in  that  case  was  section  16,  art. 
8,  of  the  Constitution, which  in  terms  provides 
that  the  compensation  of  no  public  officer  shall 
be  increased  or  diminished  during  bis  term  of 
office.  It  was  held  that  the  above  provision 
applies  only  to  offices  created  by  the  Constitu- 
tion. The  foregoing  conclusion  is  in  harmony 
with  StaU  V.  KaW,  50  Wis.  176,  cited  in  the 
opinion  of  the  present  chief  Justice.  The 
reason  of  the  courts  in  the  cases  named  must 
control  in  this. 

We  come  now  to  an  examination  of  some  of 
the  provisions  of  the  charter  of  the  cit^  bear- 
ing upon  the  question  at  issue.  In  addition  to 
the  provision  for  removal  of  fire  and  police 
commissioners  in  section  145,  it  is  provided  by 
section  172  as  follows:  '*  Sec.  172.  Removal 
from  Office.  The  power  to  remove  from  his 
office  the  mayor,  or  any  councilman  or  other 
officer  mentioned  in  this  Act,  in  any  city  of  the 
metropolitan  class,  for  good  and  sufficient 
cause,  is  hereby  conferred  upon  the  district 
court  for  the  county  in  which  such  city  is  sit- 
uated: and  whenever  any  two  of  the  cilvcoun- 
cilmen  shall  make  and  file  with  the  clerk  of 
said  court  the  proper  charges  and  specifications 
against  the  mayor,  alleging  and  showing  that 
he  is  guilty  of  malfeasance  or  misfeasance  as 
such  officer,  or  that  he  is  incompetent,  or  neg- 
lects any  of  his  duties  as  mayor,  or  that  for  any 
other  good  and  sufficient  cause  stated  he  should 
be  removed  from  his  office  aa  mavor;  or  when- 
ever the  mayor  shall  ma^e  and  file  with  the 
clerk  of  said  court  the  proper  charges  and 
specifications  against  any  councilman  or  other 
officer  mentioned  in  this  Act,  alleging  and 
showing  that  he  is  guilty  of  malfeasance  or 
misfeasance  in  such  office,  or  that  he  is  incom- 
petent, or  neglects  any  of  his  duties,  or  that 
for  any  other  good  and  sufficient  cause  stated 
he  should  be  removed  from  his  office, — ^tbe 
judge  of  such  court  may  issue  the  proper  writ, 
requiring  such  officer  to  appear  beiore  him,  on 
a  day  therein  named,  not  more  than  ten  days 
after  the  service  of  such  writ,  tosrether  with  a 
copy  of  such  charges  and  specifications  upon 
such  officer,  to  show  cause  whv  he  should  not 
be  removed  from  his  office.  The  proceeding 
in  such  case  shall  take  precedence  of  all  civil 
cases,  and  be  conducted  according  to  the  rules 
of  such  court  in  such  causes  made  and  provid- 
ed, and  such  officer  may  be  suspended  from  the 
duties  of  his  office  during  the  pendency  of  such 
proceedings  by  order  of  said  court." 

It  is  urged  by  counsel  for  respondent  that  the 
above  provision  should  be  construed  as  a  limi- 
tation upon  the  powers  of  the  governor,  and 
that  he  is  authorized  to  remove  the  officer 
above  named  only  upon  a  trial  and  finding  by 
the  district  court.  To  this  proposition  we  can- 
not assent.  The  governor  is  by  section  145 
empowered  to  remove  these  particular  officers 
for  a  specific  cause.  This  special  provision 
will  prevail  rather  than  the  general  provision 
for  the  removal  of  officers  of  the  city.  The 
question,  however,  to  which  most  prominence 
is  given  by  counsel,  is  that  of  the  power  of  the 
governor  to  remove  without  giving  the  officer 
an  opportunity  to  be  heard  in  his  defense.  It 
is  claimed  by  relator  that  the  removal  of  an 
officer  is  a  purely  executive  act,  and  therefore 
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the  governor  may  remove  without  charjros. 
serviDi;  notice,  or  hearing  of  any  kind,  l^e- 
fore  referring  to  the  contention  of  the  respond- 
ent, we  will  examine  some  of  the  auiboritics 
relied  iipon  by  the  relator  in  addition  to  Wilcox 
V.  People,  supra. 

State  V.  McQarry,  21  Wia  606,  is  substan- 
tially as  follows:  The  county  board  were,  by 
a  special  provision,  applicable  to  M  county 
only,  authorized  to  remove  the  inspector  of  tbe 
house  of  correction  for  incompetency,  improper 
conduct,  or  other  cause  satisfaciorv  to  the 
board,  which  cause  should  be  particularly  as- 
signed in  writing,  and  entered  upon  the  min- 
utes of  the  board,  with  the  yeas  and  nays,  upon 
a  vote  of  removal.  It  was  held  that  the  board 
might  remove  ex  parte,  witbout  notice  or  a 
hearinp;  of  any  kind.  Chief  Justice  Dixon  in 
the  opmion  of  the  court  says:  "The  only  ques- 
tion of  judicial  cognizance  is  whetber  the 
board  has  kept  within  the  jurisdiction,  or 
whether  the  cause  assigned  is  a  cause  for  re- 
moval under  the  statute. 

In  Keenan  v.  Perry,  24  Tex.  253,  the  plain- 
tiff was  removed  by  the  governor  as  superin- 
tendent of  the  asylum  for  tbe  insane.  The  law 
provided  for  his  i*emoval  for  incompetency, 
misconduct,  and  refusal  to  discharge  tbe  duties 
of  his  office.  It  was  held  that  the  law  invested 
the  governor  with  exclusive  power  to  remove, 
and  that  his  action  was  final  and  conclusive. 
Tbis  case,  however,  appears  to  be  inconsistent 
with  a  later  case  in  the  same  court,  which  will 
Le  uoiiced  hereafter. 

In  W  right  v.  Defreee,  8  Ind.  298,  it  was  held 
that  tbe  power  of  the  executive  to  remove  an 
ulliccr  for  a  given  cause  implies  power  to  judge 
01  the  existence  of  such  cause,  and  the  power, 
being  vested  exclusively  In  the  executive,  can- 
^  not  be  controlled  in  its  exercise  by  any  other 
branch  of  the  government. 

lu  State  V.  DoJirrty,  25  La.  Ann.  119,  18 
Am.  Rep.  181,  the  same  reasoning  is  used  as 
in  the  last  case,  with  ihe  same  conclusion. 

In  Atty-Gen,  v.  Brown,  1  Wis.  442,  it  is  held 
that  where  the  law  authorizes  tbe  removal  of 
»u  officer  for  cause  or  upon  notice,  in  tbe  ab- 
sence of  express  authority  for  an  appeal  or 
review,  the  courts  have  no  authority  to  inquire 
into  the  grounds  for  removal.  But  in  that 
case  the  governor  was  expressly  authorized  to 
remove  the  commissioner  when  he  sbould  be- 
lieve that  the  best  interest  of  the  state  demand- 
ed such  removal. 

In  People  v.  Stout,  19  How.  Pr.  171,  the 
term  of  office  was  not  fixed  by  law,  and  tbe 
mayor  was  authorized  to  remove  with  the  con- 
sent of  the  board  of  aldermen. 

In  Territory  v.  Cox,  6  Dak.  501,  there  is  an 
able  and  exhaustive  discussion  of  the  character 
of  the  power  of  the  executive  to  remove  offi- 
cers, concluding  with  the  opinion  that  it  is 
purely  executive,  and  in  no  sense  judicial. 
The  judgment  of  the  court  is,  however,  placed 
upon  the  statute  which  provides  for  an  exami- 
nation of  the  accounts  of  all  public  officers 
charged  with  the  disbursement  of  public 
money.  The  examiner  is  required  to  report 
to  the  governor  anv  failure  of  dutjr  by  financial 
officers  when  he  (the  governor)  is  authorized 
in  his  discretion  to  take  such  action  for  the 
public  security  as  the  exigencies  of  the  case 
demanded.    It  was  held  that  tbe  executive  had 
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authority.  In  his  discretion,  to  remove  tbe 
trustees  of  an  asylum  fur  the  insane  upon  tbe 
report  of  an  examination  of  their  accounts  by 
the  public  examiner. 

In  Eckloff  V.  District  of  Columbia,  135  U. 
S.  240,  84  L.  ed.  120,  the  commissioners  hj 
statute  had  power  to  abolish  any  office,  reduce 
the  number  of  employes,  remove  from  office, 
etc.  The  only  contention  in  ihat  case  wa9 
that  the  unrestricted  right  above  was  subject 
to  the  limitution  of  a  prior  Act  of  Congress, 
but  the  court  held  that  the  prior  Act  bad  beeu 
supeiseded  by  tbe  law  first  above  mentioned. 
It  is  contended,  on  the  other  hand,  thattlur 
governor  has  no  power,  under  the  charier  of 
ihe  city,  to  remove  the  respondent  without-^ 
First,  specitic  charges;  second,  notioe  of  sucb 
charges;  third,  an  opportunity  to  be  heard  ia 
his  own  defense.  Sustaining  this  propositioD 
are  two  classes  of  authorities,  as  will  be  here- 
after noticed,— one  class  holding  that  the  de- 
termination of  the  existence  of  cause  for  re- 
moval is  a  function  of  the  judiciary,  and  that,, 
us  a  condition  to  removal  by  the  executive,, 
the  incumbent  is  entitled  to  have  the  question 
deiei  mined  by  tbe  courts.  The  others  hold 
that  the  executive  is  possessed  of  limited 
judicial  functions,  and  that  he  has  power  to 
determine  upon  a  bearing  the  question  of  cause 
for  removal. 

In  Paye  v.  Hardin,  8  B.  Mon.  648,  the 
Constitution  of  Kentucky  provided  that  the 
secretary  of  state  should  hold  office  during  the 
term  of  tbe  governor,  if  he  so  long  behave 
himself  well.  The  governor,  by  an  instrument 
in  due  form,  declared  that  the  secretary  ap- 
pointed was  guilty  of  willful  neglect,  and 
refusal  to  live  at  the  seat  of  government,  and 
perform  his  duties  as  secretary,  had  abandoned 
tbe  said  office,  and,  in  the  judgment  of  the 
governor,  tbe  said  office  had  become  vacant 
for  causes  aforesaid.  The  successor  appointed 
was  held  not  entitled  to  the  office.  Tbe  court 
says:  "The  secretary  being  removable  for 
breach  of  good  behavior  only,  the  ascertain- 
ment of  the  breach  must  precede  tbe  removaK 
In  other  words,  the  officer  must  be  convicted 
of  misbehavior  in  office.  And  we  shall  not 
nrgue  to  prove  that,  in  a  government  of  laws^ 
a  conviction  whereby  an  individual  may  be 
deprived  of  valuablerights and  interests,  and 
may,  moreover,  be  seriously  affected  in  hia 
good  fame  and  standing,  implies  a  charge  and 
trial  and  judgment,  with  the  opportunity  of 
defense  and  proof." 

In  Honey  v.  Or€^m,  89  Tex.  1,  the  gov- 
ernor, during  the  absence  from  the  state  of  the- 
defendant,  issued  a  proclamation  declaring  his 
office  of  treasurer  vacant,  and  in  an  action  to- 
determine  his  title  to  the  office  it  was  held  that 
the  action  of  the  governor  was  void.  Tlie 
court  says:  **Tbe  power  of  the  governor  to- 
fill  a  vacancy,  whenever  one  exists,  is  not 
disputed.  The  power  to  create  a  vacancy  is 
denied  by  every  authority,  except  where  the 
office  is  filled  by  the  governor's  choice  of  an 
incumbent,  without  concurrence  of  the  Senate 
or  election  by  the  people,  and  the  term  of 
office  is  undefined  bv  law." 

In  State  v.  PrittAard,  86  N.  J.  L.  101,  the 
police  commissioners  of  Jersey  Ciiy  had  been 
convicted  of  malfeasance  in  office,  whereupoik 
the  ifovernor  declared   their   offices  vacant. 
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This  Act  was  held  to  be  void,  on  the  ground 
that  the  right  to  remove  an  officer  for  misbe- 
bavior  calls  for  the  exercise  of  judical  func- 
tions. Ohief  Justice  Beasley  in  the  opinion, 
in  which  he  refers  with  approval  to  Page  v. 
Hardin,  supra,  says:  "Indeed,  among  all 
other  cases  that  I  *have  examined,  I  find  no 
exemplification  of  the  exercise  of  such  an  act 
-of  authority.  On  the  contraiv,  it  seems  to  me 
•quite  clear  that  the  removal  of  an  officer,  hold- 
ing for  a  definite  term,  by  the  sovereign  mero 
moiu,  on  the  plea  of  misbehavior,  would  have 
been  a  plain  usurpation.  I  can  find  nowhere 
:any  traces  of  such  a  right  haviog  been 
•claimed. " 

In  0cm.  V.  Slifer,  26  Pa.  28,  64  Am.  Dec. 
^680,  it  is  said:  '^We  are  unwilling  to  believe 
that  the  governor  intended,  without  cause,  to 
remove  an  officer  appointed  for  a  term  of  years, 
before  the  term  had  expired.  That  he  pos- 
isessed  the  power  of  removal  is  conceded,  but 
the  power  is  to  be  exercised  upon  cause  shown. 
It  exists  only  where  'the  officer  fails  and 
Beglects  faithfully  to  perform  the  duties  of  his 
office.'  It  is  true  that  the  executive  is  made 
the  jud^,  and  that  his  opinion  or  Judgment  is 
conclusive,  so  far  as  relates  to  the  question  of 
removal.  But  that  Judgment  is  not  to  be  pro- 
nounced without  notice,  without  any  charge 
or  specification,  and  without  any  opportunity 
given  to  the  officer  to  make  his  defense.  The 
reputation  and  the  right  of  the  incumbent  to 
the  office  for  the  term  specified  in  his  commis- 
flion  are  involved,  and  he  has  a  ri^ht  to  know 
the  accusation,  and  to  be  heard  in  his  defense." 

The  case  of  DuUam  v.  Willson,  68  Mich. 
892,  is  strikingly  similar  to  this  in  all  essential 
respects.  By  the  Constitution  of  that  state  the 
governor  is  authorized  to  remove  from  of^'^e 
any  officer  for  gross  neglect  of  duty,  » r  f  t 
corrupt  conduct  in  office,  or  for  any  oth  r 
misfeasance  or  malfeasance.  The  notice  of 
removal  in  that  case  is  as  follows:  '*Exec- 
utive  Office,  Lansing,  July  2,  1888.  To  Jas. 
C.  Willson — Sir:  I  have  this  day,  for  your 
official  misconduct  and  habitual  neglect  of 
duty,  removed  you  from  the  office  of  trustee  of 
the  Michigan  Institute  for  the  Deaf  and  Dumb. 
.  .  .  Respectfully,  J.  W.  Begole."  The 
court,  in  passing  upon  the  power  to  thus  re- 
move, held  that  the  authoritv  conferred  upon 
the  governor  to  remove  officers  can  only  be 
exercised  upon  charges  which  shall  specify  the 
particular  act  relied  upon  to  make  out  the 
cause  alleged,  of  which  the  incuml)ent  shall 
have  notice,  and  a  reasonable  opportunity  for 
a  hearing  thereon,  at  which  he  may  produce 
proofs.  Judges  Champlin  and  Campbell  filed 
oarefully  prepared  opinions,  in  which  they 
cite  the  authorities  bearing  upon  the  subject 
in  this  country  and  England,  the  former  of 
whom  concludes  as  follows:  "I  have  exam- 
ined carefully  the  authorities  cited  upon  the 
brief  of  the  learned  counsel  for  relator  in  sup- 
port of  the  position  that  no  notice  is  required 
to  be  given,  and  that  the  action  of  the  exec- 
utive is  final  and  conclusive.  It  is  sufficient 
to  say,  without  commenting  specially  upon 
them,  that  the  reasoning  of  those  cases  does 
not  commend  Itself  to  my  Judfrment.  They 
«ppear  to  me  to  be  opposed,  not  only  to  the 
<iecided  weight  of  authority,  but  also  to  the 
fundamental  principles  of  Justice." 

16  L.  a  A. 


In  HaUgren  v.  (hmp^ll,  P2  Mich.  $65,  9  L. 
R.  A.  408,  it  is  said:  **Wc  have  not  found 
any  case  wliere  an  officer  who  v.*as  appointed 
for  a  fixed  term  (and  when  the  power  of  re- 
moval was  not  expressly  declared  by  law  to  be 
discretionary)  has  been  held  to  be  removable 
except  for  cause,  and,  wherever  cause  must  be 
assigned  for  the  removal  of  an  officer,  he  is 
entitled  to  notice  and  a  chance  to  defend." 

In  Ham  v.  Boston,  142  Mass.  90,  2  New 
Eng.  Rep.  642,  the  board  of  police  were 
authorized  to  remove  for  cause.  It  was  held 
that  they  had  no  power  to  remove  until  after 
notice  and  an  opportunity  by  the  official  in 
question  to  be  heard  in  his  own  defense. 

In  mate  v.  8t.  LovU,  90  Mo.  19,  6  West. 
Rep.  464,  the  statute  authorized  the  removal 
of  any  elected  officer  of  the  citv  of  St.  Louis 
for  cause.  The  court  says:  "When  the  re- 
moval is  not  discretionary,  but  must  be  for 
cause,  as  is  the  case  here,  and  nothinir  is  said 
as  to  the  procedure,  a  specification  of  the 
charges,  notice,  and  an  opportunity  to  l)e  heard 
are  essential.  This,  we  think,  is  the  result 
of  the  authorities  before  cited.  The  proceed- 
ings in  this  case  are  wanting  in  all  these  req- 
uisites; for  if,  indeed,  any  charges  were  ever 
made  against  the  relator  at  all,  they  were  the 
product  of  the  minds  of  the  menibers  of  this 
committee,  and  by  them  kept  from  the  knowl- 
edge of  the  accused." 

In  1  Dillon,  Mun.  Corp.,  4th  ed.  §  260,  the 
author  says  that,  where  the  right  of  removal  is 
confined  to  specific  causes,  such  power  cannot 
be  exercised  until  there  have  been  formulat(*d 
charges  against  the  officer,  notice  thereof,  and 
an  opportunitv  for  defense. 

The  following  cases  also  support  the  prin- 
ciple of  the  foregoing:  Biggs  v.  McBride,  17 
Or.  640;  8taU  v.  Hawkin»,  44  Ohio  St  98,  8 
West.  Rep.  125;  Hogan  v.  Garberrp,  A  CIn.  L. 
Bull.  118.  It  seems  plain  to  us  that  the 
doctrine  of  these  cases  is  in  accord  with  the 
weight  of  authority,  and  is  supported  by  tbe 
soundest  reasons.  The  tendency  of  current 
opinion  is  strongly  in  the  direction  of  fixed 
and  definite  terms  of  office,  and  in  favor  of 
making  the  office  holder,  so  far  as  practicable 
without  impairing  the  public  service,  inde- 
pendent of  the  appointing  power.  It  is  in 
obedience  to  a  settled  public  conviction  upon 
the  subject  that  Congress  annually  appropriates 
larsre  sums  of  monev  to  accomplish  reforms  in 
the  civil  service  of  the  general  government. 
It  is  this  sentiment  that  is  expressed  in  procur- 
ing the  charter  of  tbe  city  of  Omaha  under 
consideration.  The  purpose  of  the  Legislature 
in  adopting  the  provision  under  consideration 
was  twofold:  rVr«f.  as  has  been  said,  to  pro- 
vide an  efficient  police  department  for  a  great 
city  by  removing  it  from  tbe  influence  of  local 
politics;  second,  to  provide  against  the  effects 
of  fluctuation  in  state  politics  by  fixed  terms 
for  the  police  commissioners  to  be  removed 
for  specific  causes  only.  Without  further 
elaboration,  our  conclusion  is  that  the  charter 
of  tbe  city  of  Omaha  does  not  authorize  the 
removal  of  the  fire  and  i)o1ice  commissioners 
thereof  except  for  official  misconduct,  nor 
until  they  have  been  notified  of  the  particular 
act  or  acts  of  misconduct  with  which  they  are 
charged,  and  an  opportunity  has  been  afforded 
1  them  to  be  beard  m  their  own  defense.     The 
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questioDs  whether  the  power  of  remoyal  is 
Judicial,  in  the  sense  that  the  officers  aforesaid 
are  entitled  to  have  the  questiou  of  cause  for 
removal  submitted  to  the  courts  for  determi- 
Dation.  and,  if  not,  whether  the  courts  have 
jurisdiction  to  review  the  action  of  the  gov- 


ernor, are  not  raised  by  the  record,  and  are  not 
determined.    Since  the  answer  elates  a  e<>mplat& 
defense,  it  foUoics  that  the  demurrer  thiret^ 
shovM  he  overruled. 
The  other  Judges  concur. 
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A  landlord  can  forcibly  eject  a  tenant 

without  legal  possession  after  the  expiration  of 
the  Tenancy  although  he  holds  possession  in  good 
faith  under  a  color  and  reasonable  claim  of  right. 

(June  4, 189S.) 

PETITION  by  defendant  for  new  trial  of  an 
action  brought  to  recover  damages  for  al- 
Iccred  assault  and  battery  in  forcibly  ejecting 
plaintiJBFs  from  certain  real  estate  in  which  a 
verdict  had  been  returned  in  plaintiffs'  favor. 
Granted. 

The  case  is  stated  in  the  opinion. 

Messrs.  George  J.  West  and  John  Pal- 
mer for  defendant  in  support  of  the  petition. 

Mr.  John  M.  Brennan  for  plaintifFs, 
eontra. 


Tillingfhastt  J,,  delivered  the  opinion  of 
the  court: 

The  only  question  raised  by  the  exceptiona 
taken  to  the  rulings  of  the  court  in  this  case  ia 
whether  a  landlord  can  forcibly  eject  a  tenant 
from  his  premises,  after  the  expiration  of  (he- 
tenancy,  if  the  tenant  holds  possession,  in  good 
faith,  under  a  color  and  reasonable  claim  of 
ri^ht.  The  defendant  requested  the  court  to 
charge  the  lury  as  follows,  viz. :  First.  **lt 
the  landlora  enter  and  expel  the  occupant  who 
wrongly  holds  a  tenement,  but  uses  no  more 
force  than  is  reasonably  necessary  to  accom- 
plish this,  he  will  not  be  liable  to  an  action  of 
assault  and  battery,  although,  in  order  to  effect 
such  expulsion  and  removal,  it  becomes  nec- 
essary to  use  so  much  force  and  violence  as  t<v 
subject  him  to  an  indictment  at  common  law 
for  a  breach  of  the  peace,  or  under  the  statute 
for  making  a  forcible  entry."    Second.  "If  the- 

Slaintiff  was  in  possession,  but  the  rent  waa 
ue  more  than  fifteen  days  after  demand,  the 
plaintiff  was  a  mere  trespasser,  and  could  be 
expelled  by  the  defendant."    These  requests 


Note.— X/tabCitv  of  landlord  to  tenant  for  forcible 
expuUiMi  after  termination  of  tenancy. 

In  England. 

Tt  will  be  seen  that  the  English  rule  has  been  un- 
stable. 

A  landlord  is  not  liable  in  trespass  guare  clatuum 
for  forcibly  breaking  into  and  resuming  possession 
of  premises  after  the  tenant's  right  to  possession 
iJiereof  has  terminated.  Turner  v.  Meymott,  1 
Bing.  158. 

A  nisi  priue  ruling  in  Hillary  v.  Gay»  6  Car.  &  P. 
284,  is  to  the  elfect  that  the  landlord  has  no  right 
to  forcibly  enter  and  eject  his  tenant  after  the  ten- 
ancy has  terminated,  and  this  is  regarded  as  the 
doctrine  of  Newton  v.  Harland,  1  Man.  &  Q,  644, 
where  it  was  held  that  if  a  landlord  after  the  ex- 
piration of  the  term  enter  upon  the  premises  with 
such  force  as  is  prohibited  by  the  statute  against 
forcible  entry  and  detainer,  an  assault  committed 
In  ejecting  the  tenant  is  not  Justifiable.  Newton 
v.  Uarland,  supra. 

CresswelU  J'^  In  Davis  v.  BurreU.  10  C.  B.  821,  says 
that  the  doctrine  of  Newton  v.  Harland,  supra^ 
"has  been  very  much  questioned; "  and  it  is  said  in 
niadee  v.  Higgs,  10  C.  B.  N.  S.  718,  to  have  been 
overruled  by  Harvey  v.  Brydges.  14  Mees.  &  W.  442. 

The  rule  established  by  Turner  v.  Meymott,  sv^ 
pras  was  followed  in  Pollen  v.  Brewer,  7  C.  B.  N.  S. 
871. 

In  BeddaJi  ▼.  Maitland,  L.  R.  17  Ch.  Div.  174.  189, 
Newton  v.  Harland  is  said  to  have  established  that 
there  is  a  cause  of  action,  when  in  the  course  of  a 
forcible  entry  an  independent  wrong  has  been 
committed  by  the  person  entering  which  could 
only  be  Justified  if  his  possession  was  lawful,  which 
doctrine  was  approved,  and  while  damages  for  the 
entry  were  denied,  yet  damages  for  injury  to  the 
occupants  furniture  were  allowed.  Ed  wick  v. 
Hawkes,  L.  B.  18  Ch.  Dlv.  199, 210. 

.  16  L.  R.  A. 


The  prtvalenb  American  rule. 

Notwithstanding  the  statutes  of  forcible  entrr 
and  detainer  a  landlord  may  enter  after  the  ter» 
mioation  of  the  tenancy  and  expel  the  tenant- 
without  incurring  liability  to  the  tenant  as  a  tort- 
feasor. Hyatt  V.  Wood,  4  Johns.  150,  4  Am.  Dec 
258;  Jackson  v.  Morse,  16  Johns.  197;  Meader  v. 
8tone.  7  Met.  147;  Todd  ▼.  Jackson,  86  N.  J.  L.  G8S;. 
Jackson  v.  Farmer,  9  Wend.  201. 

A  landlord  incurs  no  liability  to  a  tenant  holding 
over  after  the  determination  of  the  tenancy  by  en-^ 
tering  and  removing  the  latter's  goods  doing  no- 
unnecessary  damage.  Weeks  v.  Sly,  61  N.  H.  89; 
Whitney  v.  Swett,  22  N.  H.  10,  58  Am.  Dec.  228; 
Adams  v.  Adams,  7  Phila.  100;  Curl  v.  Lowell.  19^ 
Pick.  25;  Overdeer  v.  Lewis,  1  Watts  &  8.  90,  37 
Am.  Dec.  440;  Souter  v.  Codman,  14  R.  L  119;  Free^ 
man  v.  Wilson,  16  R.  L  524. 

After  the  tenant^s  lease  is  terminated  the  land- 
lord  has  full  right  of  entry  and  is  not  liable  in  tres- 
pass quare  clausum.  Curtis  v.  Oalvin,  1  Allen,  215; 
Moore  v.  Mason,  1  Allen,  406;  Esty  v.  Baker,  50  Me. 
825,  79  Am.  Dec.  016;  Moore  v.  Boyd,  24  Me.  242; 
Wilde  V.  Cantilion,  1  Johns.  Caa.  123;  Ives  y.  Ives,  la 
Johns.  235. 

A  landlord  is  not  liable  for  assault  for  the  exer* 
tion  of  force  upon  the  person  of  his  tenant  neces- 
sary to  effect  his  removal  after  the  termination  of 
his  tenancy  (Low  v.  Elwell,  121  Mass.  800.  28  Am. 
Kep.  272;  Twombly  v.  Monroe,  180  Mass.  464;  Stone 
▼.  Lahey,  183  Mass.  426);  nor  for  an  assault  in  using 
force  necessary  to  overcome  resistance  by  the  ten- 
ant (Mugford  V.  Richardson,  6  Allen,  76);  nor  for 
damage  to  the  tenant^s  goods  by  rain  after  their 
removal  from  the  house  and  while  out  of  doors. 
Qark  v.  Keliher.  107  Mass.  406. 

He  is  not  Justified  Id  using  such  foroe  as  woul(^ 
tend  to  a  breach  of  the  peace,  but  may  lawfully 
use  such  force  as  would  sustain  a  plea  of  Justifica- 
tion of  moUiter  manus  imposuiU    Fifty  Assoclatea 
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were  refused  by  the  court,  and  the  followin/; 
were  charged  in  lieu  thereof,  viz.:  "One  in 
possession  under  a  reasooahle  claim  and  color 
of  right,  honestly  believing  it,  has  a  right  to 
maiDtain  his  possession,  and  no  personal  vio- 
lence can  be  used  to  expel  him."  "If  Mrs. 
Baldwin  was  in  possession  under  a  claim  of 
rirrbt  the  defendant  had  no  right  to  use  any 
degree  of  personal  force  to  expel  plaintiff." 
In  explanation  of  its  charge,  and  refusal  to 
cbnige  as  requested,  the  court  stated  the  law 
applicable  to  the  case  on  trial  to  be  as  follows, 
VIZ. :  "That  an  owner  has  the  right  to  put  an 
undoubted  trespasser  off  his  premises.  But  if 
one  is  out  of  possession  of  property  held  by 
another,  under  a  color  and  reasonable  claim 
of  right,  he  has  no  right  to  use  personal  vio- 
lence to  regain  possession."  "Hence,  if  Mrs. 
Baldwin  was  in  possession  under  a  fair  claim 
of  rieht  to  remain  as  tenant,  or  under  her  hus- 
band^s  tenancy,  on  the  ground  that  the  de- 
fendant had  money  belonging  to  one  of  them 
in  his  possession,  more  than  the  amount  of 
rent  due,  on  account  of  which  her  occupation 
had  been  recognized,  he  had  no  right  to  use 
personal  violence  to  eject  her." 

We  think  this  was  error.  The  question  at 
Issue,  in  so  far  as  the  tenancy  in  question  was 
concerned,  was  whether  or  not  it  had  been  ter- 
minated. If  it  had,  the  plaintiff  was  a  mere 
trespasser,  and  the  defendant  had  the  right  to 
use  so  much  force  as  was  reasonably  necessary 
to  expel  her.  If  the  tenancy  had  not  been  ter- 
minated, she  was  not  a  trcspasf^er,  and  the  de- 
fendant had  no  right  to  interfere  with  her. 
But  the  question  as  to  whether  Mrs.  Baldwin 


was  entitled  to  posscfi.«ion  wns  a  mere  question 
of  right,  depending  iipun  the  fact  as  to  whether 
the  tenancy  had  been  legally  terminated,  and 
not  upon  the  belief  of  the  tenant  as  to  her 
right  to  remain.  That  is  to  say,  the  mere  fact 
that  a  person  honestly  believes  that  he  is  law- 
fully in  possession  of  a  tencnoent  or  messuage 
does  not  prevent  him  from  being  a  trespasser, 
and  liable  to  be  dealt  with  as  such.  Posses- 
sion of  real  estate  is  either  rightful  or  wrong- 
ful. And  the  right  to  the  possession  thereof, 
like  the  rieht  of  ownership,  is  to  be  determined 
solely  by  the  evidence  submitted,  and  the  law 
ap^hcable  thereto,  and  is  not  dependent  upon, 
or  in  any  degree  affected  by,  the  belief  of  th» 
claimant  as  to  such  right.  If  this  were  not  so, 
it  would  be  in  the  power  of  any  one  in  the 
wrongful  possession  of  real  estate,  who  believea 
his  possession  to  be  rif^htful,  to  conapel  tho 
person  who  is  legally  entitled  to  the  possession 
thereof  to  resort  to  an  action  at  law  to  recover 
the  same;  thus  practically  nullifying  the  ri^ht 
which  the  law  confers  upon  the  owner  to  take 
forcible  possession  by  expelling  the  trespasser. 
Nor  do  we  see  that  the  distinction  made  by 
the  court  between  "an  undoubted  trespasser* 
and  one  who  holds  possession  "under  a  color 
and  reasonable  claim  of  riffht"  changes  tho 
legal  aspect  of  the  case.  Mrs.  Baldwin  was 
either  a  trespasser  or  she  was  not.  If  she  was, 
neither  her  belief  that  she  was  not,  nor  the 
fact  that  she  held  "under  a'color  and  reason- 
able claim  of  right,"  was  of  any  importance. 
The  only  question  of  importance  concerning 
this  branch  of  the  case  was  whether  she  was 
in  fact  a  trespasser;  and  this  was  a  question  ta 


V.  Howlaod,  6  Cush.  Zii;  Winter  y.  Stevens,  9  Allen, 

Upon  the  termination  of  a  lease  the  lessor  may 
peaceably  enter  the  premises  and  If  the  lessee  at- 
tempt to  remove  him  by  force  he  may  resist  by  so 
much  force  as  is  necessary  without  incurring  lia- 
bility for  an  assault  upon  the  lessee.  Gillespie  v. 
Beecher,  85  Mich.  847. 

Where  a  landlord  has  peaceably  entered  upon  the 
premises  and  removed  the  tenant^s  goods,  he  is  not 
liable  for  an  assault  for  forcibly  removing  the  ten- 
ant attempting  to  resume  possession.  Marsh  v. 
Bristol,  8  West.  Rep.  791,  66  Mich.  878. 

'*  Without  determining  the  effect  of  a  forcible 
entry  on  the  rights  of  parties,  after  the  due  ter- 
mination of  a  tenancy,  it  seems  to  be  fully  settled 
by  the  weight  of  judicial  authority,  when  a  ten- 
ancy has  been  legally  terminated,  that  the  landlord 
may  enier  peaceably  upon  the  premises,  that  thus 
entering,  he  may  remove  the  tenant  therefrom, 
using  such  force  as  would  sustain  a  plea  of  moUiter 
mantes  imposuit;  and  that  he  may  remove  his  goods, 
if  the  tenant  after  a  sufficient  opportunity,  neg- 
lects to  do  so,  using  due  care  and  caution  ia  their 
removal  and  depositing  them  in  a  near  and  con- 
venient place.**  Steams  v.  Sampson,. 59  Me.  608, 8 
Am.  Rep.  442. 

A  different  view. 

In  Dustln  ▼.  Oowdry,  23  Yt.  681,  it  is  maintained 
that  the  effect  of  the  Statute  of  Forcible  Entry  and» 
Detainer  is  to  takeaway  the  common-law  right  of 
entry  by  the  landlord  after  the  expiration  of  the 
tenancy,  and  that  for  such  entry- by  force  and  ex- 
pulsion of  the  tenant  the  landlord  is  liable.  Whit- 
taker  V.  Perry,  88  Vt.  107. 

But  it  is  ruled  that  the  landlord  may  rightfully 
enter  if  the  tenant  at  the  time  of  such  entry  and 
removal  of  his  goods  be  absent  from  the  premises 
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although  only  temporarily,  and  may'maintain  tres- 
pass against  the  tenant  for  a  re-entry.  Mussey  v. 
Scott,  82  Vt.  82. 

The  Illinois  Statute  of  Forcible  Entry  and  De- 
tainer has  taken  away  the  common-law  right  of  a 
landlord  to  forcibly  enter  and  take  pcsBession 
against  the  wUl  of  the  tenant  after  a  forfeiture  of 
the  /ease,  and  for  such  entry  and  an  assault  com- 
mitted in  effecting  it  the  landlord  is  liable  to  the 
tenant  Westcott  v.  Arbuckle,  12  IlL  App.  676; 
Rceder  v.  Purdy,  41  III.  279;  Page  v.  De  Puy,  40  IlL 
606;  WUder  v.  House,  48  111.  279;  Dearlove  v.  Her- 
rington,  70  111.  251;  Briggs  v.  Roth,  28  111.  App.  818. 

But  it  is  otherwise  if  the  lease  expressly  author- 
ize such  entry  and  taking  of  possession  and  only 
the  necessary  force  be  used.  Fabri  v.  Bryan,  80  Dl. 
182;  Kavanagh  v.  Gudge,  7  Man.  &  Q.  816. 

The  Connecticut  Statute  against  forcible  entry 
and  detainer  expressly  gives  the  party  forcibly 
ejected  a  right  of  action  for  trespass  against  th» 
person  ejecting  him  though  he  be  the  true  owner. 
Bliss  V.  Bange,  6  Conn.  78. 

In  that  state  a  landlord  is  held  liable  in  trespass 
quare  cUmMim  and  vi  et  armis  for  forcible  entry 
and  ejection  of  his  tenant,  the  court  holding  that 
**a  possession,  commenced  under  a  tenancy,  can- 
not be  put  an  end  to  in  ZslcU  by  forcibly  removing 
the  tenant,  without  procesft."  Larkin  v.  Avery,  2ft 
Conn.  804, 807;  Mason  v.  Hawes,  52  Conn.  12,  62  Am. 
Rep.  552. 

Where  a  landlord,  instead  of  resorting  to  the 
means  provided  by  law  for  obtaining  possession  of 
his  premises,  takes  upon  himself, without  authority^ 
to  remove  the  propcurty  of  his  tenant  and  turn  him 
out,  he  will  be  liable  in  damages,  though  the  eject- 
ment was  effected  without  personal  violence  and 
in  the  tenant^s  atwenoa  Boniel  v.  Ulock,  44  La« 
Ann. — .  J.  G.  G.  i 
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be  dAtennlned  by*  the  Jury,  upon  all  the  proof 
bearing  u]x>n  that  poiot. 

The  doctrine  laid  dowD  by  this  court  in 
SauterY.  Godman,  14  R.  I.  119,  and  subse- 
quenlly  followed  in  F^eman  ▼.  Wilson,  16  R. 
I.  624,  is  in  harmony  with  the  current  of  both 
the  American  and  English  decisions  as  to  the 
ricrht  of  a  landlord  to  use  physical  force  in  ex- 
pelling a  tenant  whose  term  had  expired,  and 


we  see  no  reason  to  overrule  or  modify  the 
opinions  therein  expressed.  See  also  2  Taylor. 
Land.  &  T.  8th  ed.§§  581. 682,  and  cases  cited. 

We  are  therefore  of  the  opinion  that  the 
court  erred  in  refusing  the  defendant's  requests 
to  charge  and  in  charging  to  the  contrary  as 
above  set  forth. 

Petition  granted. 


UNITED  STATES  CIRCUIT  COURT  OP  APPEALS  (8th  Cir't). 


UNION  PACIFIC  R.  CO..   Piff.  in  Err,, 

9. 

James  J.  LAPSLEY,  Admr..  etc.,  of  Eliza 
J.  Lapsley,  Deceased. 

(SI  Fed.  Bep.  174.) 

The  neg^lli^iice  of  the  owner  of  a  car- 
riage in  driviuff  his  team  is  not  Imputable  to 
one  rldinflT  with  him  at  his  InTltatlon,  and  who 
has  no  authority  over  him. 

<JuDe  18,  laoC) 

ERROR  to  the  Circuit  Court  of  Appeals  of 
the  United  States  for  the  Northern  Dis- 
trict of  Iowa  to  review  a  judgment  in  favor  of 
plaintiff  in  an  action  brought  to  recover  dam- 
ages for  personal  injuries  resulting  in  death 
and  alleged  to  have  been  caused  oy  defend- 
ant's negligence.    Affirmed, 

Argued  before  Brewer,  Juetiee,  and  Cald- 
well and  Sanborn,  Circuit  Judges, 

Statement  by  Sanborn,  Circuit  Judge: 
The  defendant  in  error,  who  was  the  plain- 
tiff below,  was  the  administrator  of  the  estate 
of  Eliza  J.  Lapsley,  deceased,  and  brought 
this  action  against  the  Union  Pacific  Railway 
Company  to  recover  dalnages  for  the  negligent 
killing  of  the  decedent.  The  evidence  dis- 
closed the  following  facts:  On  November  27, 
1890,  the  decedent  was  living  on  a  farm  near 
Dakota  City,  Neb.,  which  had  belonged  to  her 
father,  and  continued  to  be  the  homestead  of 
the  family  after  his  death.  She  was  forty- 
eight  years  of  age,  and  was  a  capable  woman, 
in  good  health,  and  accustomed  to  manage  the 
affairs  of  the  homestead.  The  plaintiff  was 
her  brother,  and  lived  in  the  same  neighbor- 
hood. They  had  a  brother  living  in  Sioux 
City,  Iowa,  one  of  whose  family  was  ill,  and 
decedent  proposed  to  go  to  Sioux  City  with  a 
younger  sister  to  visit  the  stck  one  and  do 
some  shopping.  The  plaintiff  informed  her 
that  he  was  going  to  that  city  the  next  day  to 
do  some  business  of  his  own,  and  they  could 
wait  and  go  with  him.  On  the  next  day  the 
plaintiff  and  his  two  sisters  went  to  Sioux  City 
in  plaintiff's  open  two-seated  democrat  wagon, 
where  they  each  attended  to  their  respective 
business  matters,  and,  after  tsking  dinner  at 
their  brother's,  stsrted  to  return  home.  Plain- 
tiff, who  was  forty-five  years  old,  sat  on  the 

NoTS.— For  a  collection  of  authorities  upon  the 
question  of  Imputing  the  neffllfirenoe  of  the  driver 
to  his  passenger,  see  notes  to  Dean  v.  PennsylvaDia 
It.  Go.  (Pa.)  6  L.  R.  A.  148;  Beoke  v.  HisBOurl  Pao. 
K.  Co.  (Mo.)  9  Lb  B.  A.  167. 
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front  seat  with  the  younger  sister  and  drove 
his  team,  while  the  decedent  sat  on.  the  back 
seat  of  the  wagon.  Leech  street,  in  Sioux 
City,  crosses  the  street  upon  which  defendant's 
railroad  is  operated;  and,  owing  to  the  lay  of 
the  ground  and  to  the  buildings  and  olher'ob- 
structions,  it  was  impossible  for  one  approach- 
ing the  crossing  on  this  street  to  see  a  train 
coming  from  the  south  for  quite  a  distance 
along  said  street  until  one  was  close  to  the 
track.  Plaintiff  drove  down  towards  the 
crossing  on  this  Leech  street  at  a  slow  trot, 
looking  for  trains  in  the  usual  way.  No  bell, 
whistle,  or  other  signal  was  heard,  and  Just  as 
the  team  was  on  the  track  an  approaching  train 
was  seen,  which  struck  the  wagon,  and  so 
seriously  injured  the  decedent  that  she  died  in 
a  few  minutes.  Both  plaintiff  and  his  sister 
knew  the  surroundings  of  this  crossing,  and 
tbey  came  down  in  the  wagon  without  stop- 
ping to  look  or  listen.  The  court  below 
charged  the  jury  that  if  the  defendant  was 
negligent  in  operating  its  railway,  and  that 
negligence  was  the  proximate  cause  of  the  in- 
lury,  the  plaintiff  was  entitled  to  recover  un- 
less they  found  that  the  decedent  was  herself 
negligent  in  approaching  the  crossing,  or  oon- 
trolled  the  driver  as  he  approached  Ihe  cross- 
ing and  he  was  negligent,  and  such  negligence 
contributed  to  the  injury;  but  that  if  the  dece- 
dent was  herself  negligent,  or  if  she  controlled 
the  action  of  her  brother,  the  driver,  as  he  ap- 
proached the  crossing,  and  he  was  negligent, 
and  such  negligence  contributed  to  the  injury, 
plaintiff  could  not  recover.  The  defends nt 
company  insisted  that  the  negligenoB  of  the 
plaintiff,  the  driver,  must  be  imputed  to  the 
decedent  as  a  matter  of  law;  but  the  court  re- 
fused to  so  hold,  and  charged  the  jury  upon 
this  question  that  if  they  found  as  a  matter  of 
fact  that  the  decedent  had  and  exercised  actual 
control  or  direction  of  the  driver  as  he  ap- 
proached the  crossing,  and  he  was  nes^ligcnt, 
then  his  negligence  must  be  imputed  to  her  and 
she  could  not  recover;  but  that,  if  tbey  found 
she  did  not  have  or  exercise  such  control,  the 
negligence  of  the  driver  could  not  be  imputed 
to  her  from  the  mere  fact  that  she  was  ridiosr 
in  her  brother's  wagon  on  bis  invitation,  and 
he  was  driving  the  team.  This  holding  and 
charge  of  the  court  is  the  only  error  assigned 
,in  this  court,  and,  judgment  having  been  ren- 
dered against  the  defendant,  it  sued  out  this 
writ  of  error  to  review  this  portion  of  the 
charge. 

Mr,  J.  M«  Tharston  for  plaintiff  in  error. 
Messrs.  A.  S.  Wilson  and  B*  BL  Marsh* 

foF  defendant  in  error: 


See  also  23  L.  R.  A.  693;  30  L.  R.  A.  684. 
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In  NeAiit  ▼.  Owmefr,  75  Iowa.  814,  the  court 
^068  over  the  Iowa  cases  and  says  they  have 
oever  decided  that  when  one  rides  upon  the 
public  highway  in  the  yehicle  of  another,  the 
<iriver,  as  a  matter  of  kw,  becomes  his  agent 
or  Rervant  in  such  sense  that  his  negligence, 
contributing  to  an  injury  occasioned  by  a  de- 
fect or  obstruction  in  the  highway,  will  be 
imputed  to  him,  regardless  of  the  real  relations 
of  the  parties;  that  this  doctrine  finds  support 
in  some  adjudicated  cases;  but  that  many 
American  courts,  whose  opinions  are  of  the 
highest  authority,  have  pronounced  it  unsound, 
citmsr, — 

Bennett  v.  J^eto  Jereey  R  d  Tranep.  Go,  86 
N.  J.  L.  226. 18  Am.  Rep.  485;  New  Tork,  L, 
E.  d}  W.  B.  Co,  V.  Steinbrenner,  47  N.  J.  L. 
161;  Chapman  y.  New  Haven  R.  Oo.'i^  N.  T. 
541.  75  Am.  Dec.  844;  Dyer  v.  Ehie  R.  Co,  71 
N.  Y.  238;  Covington  Tranefer  Co,  y.  KeUy, 
m  Ohio  St.  86;  WaJbaeh,  St.  L  <fc  P.  R,  Co,  y. 
^haekUi,  105  111.  864;  LiUXe  y.  Hackett,  116  U. 
8.  866,  29  L.  ed.  652. 

T/torogood  y.  Bryan,  8  C.  B.  114,  was  ex- 
pressly .oyerruled  in  the  case  of  The  Bemina, 
12  Prob.  Diy.  58. 

In  Wymore  v.  Mahaska  County,  78  Iowa, 
a)96,  the  court  held  that  the  negligence  of  the 
parents  could  not  be  imputed  to  the  child, 
saying  that  a  large  number  of  courts  hold  that 
it  IS  so  imputable;  citing, — 

Barifleld  y.  Roper,  21  Wend.  615;  MorrUon 
y.  ICrie  R,  Co,  56  N.  Y.  802;  Thurher  y.  Har- 
lem Bridge,  M.  d  F,  R,  Co.  60  N.  Y.  827; 
Lynch  y.  Smith,  104  Mass.  52,  6  Am.  Rep.  18H; 
Gibbons  y.  Wmiama,  185  Mass.  385;  Fitzgerald 
y.  St,  Pavl,  M,  d  M.  R.  Co,  29  Minn.  886; 
Brown  V.  European  d  N.  A.  R,  Co.  58  Me. 
384:  Leslie  y.  Lewiston,  62  Me.  468;  Hatha- 
way  y.  Toledo,  W,  d  W,  R,  Co,  46  Ind.  38 
Atehii'on,  T.  d  8.  F,  R,  Co.  v.  Smit/^  28  Kau. 
M2;  Meeks  y.  Southern  Pae.  R,  Co,  52  Cnl. 
<>08;  SliUson  y.  Hannibal  d  Si,  J,  R.  Co,  67 
Mo.  674. 

A  list  of  ca-ses  is  also  cited  holding  to  the 
doctrine  that  the  negligence  of  the  parent  can- 
cot  be  iipputed  to  ^e  child,  as  follows: 

Bellefontaine  d  J,  R,  Co,  y.  Snyder,  18  Ohio 
8t.  899;  Hvff  y.  Ames.  16  Neb.  189;  Galveston 
d  H.  H,  R,  Co,  y.  Mo<yre,  59  Tex.  64;  Erie 
City  Pass.  R.  Go.  y.  Schuster,  4  Cent.  Rep.  919. 
118  Pa.  413;  Robinson  y.  Cone,  22  Vt  214,  54 
Am.  Dec.  67;  Daley  y.  Norwich  d  W.  R,  Co. 
126  Conn.  501:  Norfolk  d  P.  R,  Co.  y.  Ornuby, 
27  Gratt.  476;  Boland  y.  Missouri  R,  Co, 
S6  Mo.  489;  Whirley  y.  ^Vhiteman,  1  Head, 
«19;  Beach,  Contrib.  Neg.  g?5  41-48.  See  Bat- 
tishiU  y.  Humphreys.  14  West.  Rep.  863,  64 
Mich.  514;  1  Shearm.  &  Redf.  Neg.  §§  70-^8, 
and  Twtes, 

The  court  says:  "It  seems  to  us  that  the 
authorities  last  cited  announce  the  better  rule." 

The  following  cases  hold  that  the  negligence 
of  the  driyer  is  not  imputable  to  bis  guest: 

Noyes  v.  Boscawen,  5  New  Eng,  Rep.  70,  64 
N.  H.  861,  10  Am.  St.  Rep.  410;  Robinson  y. 
New  York  Cent,  d  H.  R,  R,  Co,  66  N.  Y.  11, 
"23  Am.  Rep.  1;  Carlisle  v.  Brisbane,  4  Cent. 
Rep.  508,  118  Pa.  544;  Little  y.  Hfwkett,  116 
U.  S.  866,  29  L.  ed.  652:  Dyer  y.  Erie  R.  Co, 
71  N.  Y.  228;  McOtffrey  v.  Delaware  d  E, 
Canal  Co,  41  N.  Y.  S.  R.  221;  Bennett  y.  New 
York  Cent,  d  H,  B  R.  Co.  40  N.  Y.  S.  R.  948; 
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Louistille,  N.  A,  d  0,  R,  Go,  v.  Greek  (Ind.) 
14  L.  R.  A-  738:  Gahill  y.  Cincinnati,  N,  0. 
d  T.  P,  R.  Go.  (Ky )  Dec.  10,  1891;  Randolph 
y.  O'Riorden  (Mass.)  Jan.  7,  1892;  Carterville 
y.  Cook,  4  L.  R.  A.  721,  129  111.  152,  16  Am. 
St  Rep.  258,  note. 

Sanborn,  Cireuii  Judge,  delivered  the 
opinion  of  the  court: 

Under  the  instructions  of  the  court  the  jury, 
in  arriving  at  their  verdict,  must  have  found 
that  the  negligence  of  the  defendant  company 
in  failing  to  ring  its  bell,  sound  its  whistle,  or 
provide  a  flagman  at  this  crossing  was  the 
proximate  cause  of  the  injury  complained  of; 
that  the  decedent  was  not  herself  guilty  of  any 
negligence  that  contributed  to  the  injury;  and 
that  she  neither  had  nor  exercised  auy  control 
over  her  brother,  the  driyer,  as  he  approached 
the  crossing.  The  owner  and  driver  of  the 
team  exercised  entire  control  over  it,  and  was 
traveling  entirely  on  business  of  his  own,^ 
business  in  which  the  decedent  had  no  part  or 
interest.  There  is  no  pretense  that  the  driver 
was  not  entirely  competent  to  take  charge  of 
the  team  himself,  nor  that  he  did  not  possess 
the  requisite  skill  to  manage  and  control  the 
same;  so  that  the  case  sharply  presents  the 
question  whether  one  who,  while  driving  gra- 
tuitously in  a  carriage  owned  and  driven  by 
another,  is  injured  by  the  concurrent  negli- 
gence of  a  third  person  and  the  driver,  over 
whom  he  has  no  control,  is  barred  from  re- 
covering compensation  for  the  injury  from  the 
former,  by  the  contributory  negligence  of  the 
owner  and  driver  of  the  team.  If  he  who 
rides  in  a  private  carriage  on  the  invitation  of 
the  owner  and  driver  of  the  team  cannot  re- 
cover of  a  third  person  whose  careless  act  is 
the  proximate  cause  of  his  injury,  where  the 
negligence  of  the  driver  contributes  to  that  in- 
jury, it  must  be  because  the  negligence  of  the 
driver  is,  under  the  law,  the  negligence  of  the 
guest;  and,  if  one  who  rides  on  the  invitation 
of  the  owner  of  a  private  carriage  who  drives 
his  own  team  is  so  far  responsible  for  the  neg- 
li^nce  of  his  host  that  he  cannot  recover  of  a 
third  person  for  injuries  caused  by  his  negli- 
gence where  the  negligence  of  his  host  has 
contributed  to  the  injury,  it  logically  and 
necessarily  follows  that,  if  the  host  so  negli- 
gently drives  his  team  as  to  inflict  inlury  upon 
a  third  person,  the  invited  guest  will  be  liable 
for  that  injury  also,  and  an  action  may  be 
maintained  against  him  by  the  person  injured 
for  the  damages  thus  sustained,  since  if  the 
negligence  of  the  host  is  to  be  imputed  to  the 
guest  when  he  receives  injury  it  must  be  im- 
puted to  him  to  the  same  extent  when  his  host 
mflicis  injury:  but  it  is  absurd  to  think  that  an 
invited  guest  riding  in  a  private  carriage  could 
be  held  liable  for  the  injuries  inflicted  on  a 
third  person  by  the  careless  driving  of  the 
owner  of  the  carriage  and  team,  and  the  ab- 
surdity of  this  conclusion  argues  with  almost 
compelling  force  that  the  negligence  of  such  a 
driver  cannot  be  imputed  to  the  guest  so  as  to 
bar  his  recovery  when  the  third  person  inflicts, 
instead  of  receives,  the  injury.  That  the  neg- 
ligence of  a  servant,  acting  under  the  direction 
and  eye  of  the  master,  may  be  imputed  to  the 
latter,  that  under  some  circumstances  the  neg- 
ligence of  a  parent  may  be  imputed  to  a  chila» 
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or  the  Diligence  of  a  guardian  to  bis  ward, 
may  be  oooMded.  Id  cases  of  this  class,  and 
indeed  in  all  cases  where  this  doctrine  of  im- 
putation of  negligence  may  properly  he  ap- 
plied, the  relation  of  master  and  servaot  or 
principal  and  agent  exists,  and  the  doctrine 
rests  on  the  maxim,  qui  faeit  p&r  alium  facit 
per  se.  The  servant  acts  for  and  by  the  airec- 
tion  of  his  master,  the  parent  for  the  child  of 
tender  years,  the  guardian  for  his  ward. 
Hence,  in  the  eye  oflhe  law,  the  act  and  neg- 
ligence of  tbe  servant  are  the  act  and  negli- 
gence of  the  master;  the  act  and  negligence  of 
the  parent  and  guardian  the  act  and  negligence 
of  tne  child  or  ward.  But,  where  the  owner 
and  driver  of  a  team  and  carriage  invites  an- 
other to  ride  in  his  carriage,  no  relation  of 
principal  and  agent  is  created;  no  relation  of 
master  and  servant  is  established;  the  owner 
and  driver  of  the  team  is  not  controlled  by  and 
is  not  in  any  sense  the  agent  of  the  invited 
guest;  and  to  hold  him  responsible  for  the  neg- 
ligence of  the  former,  by  whose  permission 
alone  he  rides,  is  unauthorized  by  the  law  and 
repugnant  to  reason.  That  he  who  suffers  in- 
Jury  from  another's  negligence  may  recover 
compensation  of  the  wrongdoer  is  a  principle 
founded  in  natural  Justice  and  sustained  by 
every  precedent.  That  where  the  negligence 
of  the  person  injured  has  contributed  to  tbe 
injury  be  cannot  so  recover,  because  it  is  im- 

Sracticable  in  tbe  administration  of  Justice  to 
ivide  and  apportion  the  compensation  in  pro- 
portion to  the  varying  degrees  of  concurring 
negligence,  is  equally  well  settled.  But  that 
he  whose  wrongful  act  or  omission  has  caused 
the  injury  and  damage,  and  who  upon  every 
consideration  of  Justice  and  reason  ought  to 
make  compensation  for  it,  shall  be  permitted 
to  escape  because  a  third  person,  over  whom 
tbe  injured  person  had  no  control,  and  whose 
only  relation  to  him  was  that  of  a  guest  to  his 
host,  has  been  guilty  of  negligence  that  con- 
tributed to  the  tnjuiy,  is  neither  Just  nor  rea- 
sonable. According  to  the  verdict  of  this  jury, 
a  loss  of  $1,000  was  entailed  upon  the  dece- 
dent by  the  negligence  of  this  defendant.  The 
defendant's  wrongful  omission  was  the  proxi- 
mate cause  of  this  damage.  The  decedent  in 
no  way  caused  or  contributed,  by  any  act  or 
omission  of  hers,  to  this  injury.  Bhe  had  no 
control  over  her  brother,  the  driver,  who  may 
have  contributed  by  his  carelessness  to  tbe 
damage.  Upon  what  principle,  now.  can  it 
be  justly  said  that  the  decedent  must  bear  all 
this  loss  when  she  neither  caused,  was  respon- 
sible for,  nor  could  have  prevented  because 
this  third  person  assisted  to  cause  the  injury, 
tbe  proximate  cause  of  which  was  the  wrong- 
ful act  of  the  defendant  company  ?  If  there 
exists  in  the  realm  of  Jurisprudence  any  sound 
principle  upon  which  so  unrighteous  a  punish- 
ment of  the  innocent  and  the  discharge  of  tbe 
^ilty  may  be  based,  we  have  been  unable  to 
discoycr  it 
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It  is  true  that  it  was  held  in  1849  in  norv 
good  V.  Bi'yan,  8  C.  B.  115,  ttiat  a  passenger  io^ 
an  omnibus,  wbo  was  injured  by  the  joint  neg- 
ligence of  the  driver  of  another  i)ub]ic  convey 
ance  and  tbe  driver  of  tbe  omnibus  in  which 
he  was  riding,  was  barred  from  recovering  in 
an  action  against  the  proprietor  of  the  former 
conveyance  which  collided  with  tbe  omnibus- 
in  which  he  was  riding  by  the  contributory 
negligence  of  the  driver  of  the  omnibus,  that 
the  negligence  of  the  driver  was  tbe  oegligence 
of  the  passenger,  and  that  by  selecting  and  en- 
tering the  omnibus  he  became  identified  with 
the  driver;  and  it  is  equally  true  that  similar 
decisions  founded  u]x>n  this  case  had  been 
rendered  in  England  and  in  some  of  the  states 
prior  to  the  year  1886.  In  the  year  1886  tbe 
reasoning  found  in  the  opinions  rendered  in 
that  case  was  conclusively  refuted,  and  the  de- 
cision itself  repudiated  by  the  Supreme  Court 
of  the  United  States  in  an  exhaustive  opinion 
delivered  by  Mr,  JuOice  Field  in  Little  v. 
HackeU,  116  U.  8.  866,  29  L.  ed.  653;  and  tbe 
convincing  logic  of  tbe  distinguished  jurist 
who  delivered  that  opinion,  and  his  exhaustive 
review  of  the  authorities,  have  settled  the  law 
in  this  country  upon  this  subject,  and  seem  ta 
have  convinced  the  learned  Judges  of  the  court 
of  appeals  in  England  that  the  rule  in  T^oro- 
ffood  V.  Bryan  was  erroneous;  for  in  1887,  in 
Th£  Bemina,  12  Prob.  Div.  58.  in  exhaustive 
opinions  in  which  the  auUiorities  are  again 
■carefully  reviewed,  they  exprefsly  disapproved 
the  reasoning  and  overruled  the  decision  in 
that  case.  With  the  single  exception  of  the- 
Supreme  Ck>urt  of  the  state  of  Wisconsin, 
which  had  become  committed  to  the  doctrine 
of  Thorogood  v.  Bryan,  prior  to  1886,  the  stat& 
courts  have  uniformly  held  that  one  who, 
while  riding  in  tbe  private  carriage  of  another 
at  his  invitation,  is  injured  by  the  negligence 
of  a  third  party,  may  recover  against  the  lat- 
ter, notwithstanding  the  negligence  of  the- 
owner  of  the  carriage  in  driving  his  team  may- 
have  contributed  to  the  inlury,  where  the  per- 
son injured  is  without  fault  and  has  no  author- 
ity over  the  driver.  Fottman  v.  Mankato,  85^ 
Minn.  522;  CarlUU  v.  Brisbane,  113  Pa.  544,  4 
Cent.  Rep.  508;  Bobinwn  v.  Kew  York  Cent. 
A  H.  B.  R  Co,  66  N.  Y.  11,  28  Am.  Rep.  U 
Dyer  v.  Erie  B,  Go,  71  N.  Y.  228;  Mnstereon  v. 
New  York  Cent  S  H.  B.  B.  Co,  Si  N.  Y.  247r 
Cuddy  V.  ffom,i6  Mich.  596;  Covingt*fn  Tranrf. 
Co.  V.  KeUy,  86  Ohio  St.  87;  Street  B,  Go.  v. 
Badie,  48  Ohio  St.  91,  1  West.  Rep.  88;  Ben- 
nett  V.  New  Jereey  B.  db  Tranep,  Co.  36  N.  J. 
L.  225;  New  York,  L.  E,  A  W,  B,  Co,  v  8Uif*^ 
brenner,  47  N.  J,  L.  161;  Wabai/^,  J^.  L.  dt  PL 
B  Co.  V.  ShackUt,  105  Dl.  861 

This  rule  is  established  by  authority,  ooro- 
mends  itself  to  tbe  reason,  was  properly  and 
carefully  given  to  the  jury  for  their  guidance 
by  the  learned  judge  below,  and  the  judg/nenk 
below  is  affirmed. 


18M, 


UOBNIHG  JOUBNAL  AB80.  T.  RUTHSmFOBn. 


8oa 


UNITED  STATES  CIRCUIT  COURT  OP  APPEALS,  SECOND  CIRCUIl'. 


MORNING  JOURNAL  ASSO.,  Ptff,  in 

Err,, 

Edward  C.  RUTHERFORD. 
(51  Ped.  Rep.  518) 

1.  Ezemplaxydama^tti  may  be  allowed 
Iter  wantonly  pablishlnif :  a  libel  without 
inquiry  or  JuBtiflable  motive. 

8.  The  custom  of  a  newspaper  to  print 
stories  of  elopements  and  similar  ffoesip 
wbcnorer  they  have  appeared  in  the  columns  of 
another  paper  without  any  inquiry  as  to  their 
truth  ohows  such  reokless  unconcern  as  to  the 
mental  anffuish  that  may  be  caused  by  such  pub- 
licatiob  as  will  warrant  a  jury  In  Unding  the  pub- 
lisher guilty  of  wanton  negligence  whioh  will  Jus- 
tify a  verdict  for  punitive  or  exemplary  damages. 

8.  A  decision  apon  a  mcrtion  for  a  new 
trial  is  not  the  subject  of  review  in  a  Federa] 
appellate  court. 

4*  An  excessiwe  werdict  cannot  be  cor- 
rected ia  the  Federal  courts  upon  a  writ  of 
error. 

(July  20,  UOe.) 

I?  RROR  to  the  Circuit  Court  of  the  United 
J  States  for  the  Southern  District  of  New 
York  to  review  a  judgment  in  favor  of  plaintiff 
in  an  nctian'  brousrht  to  recover  damages  for 
the  R I  leered  pnblication  of  a  libel  in  which  a 
verdict  had  1>cen  returned  in  plaintiff's  favor 
for  the  sum  of  $4,000.    A  firmed. 

Statement  by  Lacombot  dreuit  Judge: 
The  plaintilT,  a  resident  of  Toronto,  Can- 
ada, came  to  New  York  city  on  the  8th  of 
June  1890,  accompanied  by  the  wife  of  a 
friend  of  his,  who  resided  in  Toronto.  When 
the  train  arrived,  thev  were  met  at  the  station 
by  the  Inisliand.  All  the  parties  were  people 
of  ln>cli  rsspcctability.  ana  were,  apparently, 
intiiuHte  friends  wlio  hnd  arranged  for  a  visit 
to  New  York  together.  While  they  were 
stayiiiK  At  tlie  Hotel  Brunswick,  and  on  the 
14ih  of  Juno,  there  appeared  in  the  news- 
paper published  bv  plaintiff  in  error  a 
conununicntion,  under  the  heading  ''Eloped 
to  New  York  ;  Wife  of  a  Wealthy  Toronto 
^lerchunt  'Skips  Out,  *" — which  purported  to 
have  been  .sent  to  it  by  its  special  coirespond- 
eot  at  Toronto,  the  day  before.  The  com- 
munication stated,  in  substance,  that  the  de- 
fendant in  error  had  eloped  with  the  lady; 
that  for  some  time  the  intimacy  between  the 
two  had  excited  comment  in  Toronto,  and, 
when  they  were  found  to  be  missing, 
''tongues  wagged  freely;"  that  a  dispatch 
from  New  York  city  had  been  received  by 
the  husband,  stating  that  his  wife  and  de- 
fendant in  error  had  oeen  seen  there,  and  th^ 
he  at  once  started  for  New  York.  No  special 
correspondent  in  Toronto  had  sent  any  such 
communication  to  the  plaintiff  in  error.  One 
Cronin,  a  reporter  for  a  Toronto  newspaper. 


with  no  more  information  on  the  subject  thai> 
"talk  which  was  going  on  about  it  In  th» 
ofUce"  of  his  paper,  had,  without  investigat- 
ing into  the  facts,  sent  the  communicatioD 
to  a  Chicago  newspaper,  which  published  it. 
The  article,  as  publiahed  in  the  Chicago 
newspaper,  was  forwarded  by  a  news  agency 
to  the  plaintiff  in  error.  Just  prior  to  ita 
receipt,  a  similar  article  was  published  in 
the  New  York  Evening  Sun.  The  telegraph 
editor  of  the  plaintiff  in  error  cut  out  the  ar- 
ticle from  the  Sun  for  publication  in  his  own 
paper,  and  inserted  it  therein  as  an  item  of 
news,  without  making  any  inquiry  as  to  ita 
authenticity. 

Defendant  in  error  brouirlit  suit  in  the- 
United  States  circuit  court  for  the  southern 
district  of  New  York,  laying  his  damages; 
at  $10,000.  The  action  was  tried  May  12, 
1891,  before  Judge  Wallace  and  a  jury  and  a 
verdict  rendered  for  $4,000.  A  motion  for  » 
new  trial  was  made  and  denied,  judgment 
was  duly  entered,  a  bill  of  exceptions  settled 
and  fllea,  and  writ  of  error  allowed. 

Argued  before  Lacombe  and  Shlpman,  Oir- 
euit  Judges, 

Mr.  John  R*  Dos  Passos  for  plaintiff  in 
error. 

Mr.  James  D.  Fessenden  for  defendant 
in  error. 

Lacombe,  OireuU  Judge,  delivered  the 
opinion  of  the  court : 

The  plaintiff  in  error,  upon  the  argument 
in  this  court,  criticised  certain  statements  in 
the  charge,  to  which,  on  the  trial,  he  made 
no  objection  and  which  are  covered  by  no 
exception.  These  portions  of  the  charge  are 
not,  therefore,  before  this  court  for  review ; 
they  would  not  be,  even  under  a  general  ex- 
ception to  the  whole  charge,  (Rule  10,  U.  S. 
Cir.  Ct.  App.  2d  Ct.,)  nor  was  any  such 
general  exception  taken.  It  is  elementary 
that  a  party  who  thinlcs  himself  aggrieved 
by  a  charge  to  the  jury  can  be  heard  in  criti- 
cism only  of  so  much  of  it  as  he  objected  to 
at  the  time.  The  record  discloses  three  ex- 
ceptions to  the  charge,  aa  follows :  Firet. 
To  a  refusal  to  charge,  as  requested,  that,, 
"there  being  no  express  or  actual  malice  on 
defendant's  part  in  publishing  the  libel,  the 
jury  should  not  awara  exemplary  or  punitive 
danmges. "  Second.  To  a  refusal  to  charge, 
as  requested,  that,  "where  there  is  no  actual 
or  express  malice,  and  no  claim  that  the 
plaintiff  has  suffered  any  special  damages* 
the  jury  may  award  the  plaintiff  nominal 
damages. "  Third.  To  a  charge  that  the  j  ury 
might  fflve  a  verdict  for  punitive  or  exem- 
plary damages. 

The  jury  were  charged  that  "they  would 
not  be  justified  in  finding,  from  the  evidence 
in  the  case,  that  there  was  any  personal  ill 
will  towards  the  plaintiff  which  inspired  the 
publication  of  the  articles, "  and  that  "  there 


NOTK.— As  to  the  effect  of  the  fact  tbat  a  Hbel 
li  copied,  see  Amott  v.  Standard  Asso.  8  L.  R. 
A.  60,  and  nott^  St  Gonn.  80;  and  see  noU  to  Hayes 
T.PreflBCo.(Paj6L.B.A.  6tfw 
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As  to  effect  of  Imputinff  want  of  chastity,  see 
note  to  Horey  v.  Hominff  Journal  Asso.  (N.  T.)  t 
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was  no  eyidenoe  aathorizing  the  jury  to  find  | 
that  there  was  any  actual  or  express  malice 
on  defendant's  part  in  publishing  the  arti- 
'Cle/  that  the  law  implies  malice  from  the 
publication  of  a  false  and  defamatory  article, 
without  probable  cause ;  that,  under  the  cir- 
cumstances, plaintiff  was  entitled  to  such 
damages  as  he  had  sustained  in  his  feelings 
and  his  reputation  by  reason  of  the  publica- 
tion of  the  libelous  article ;  that  he  was  en- 
titled to  be  indemnified  for  the  injury  to  his 
feelings.  The  court  further  charged  that,  if 
the  jury  were  satisfied  that  the  article  was 
wantonly  published  without  Inc^uiry,  with- 
out justifiable  motiye  or  imder  circumstances 
of  gross  negligence,  it  was  within  their  proy- 
inco  to  award,  besides  actual  damages,  such 
sum  as  they  might  think,  upon  all  the  facts, 
the  case  desery^  for  punitiye  or  exemplary 
damages. 

So  far  as  the  sub j[ect- matter  of  the  second 
exception,  supra,  is  concerned,  the  charge 
was  as  fayorable  as  the  plaintiff  in  error  was 
entitled  to.  The  jury  was  distinctly  told 
that  defendant  in  error  was  entitled  to  in- 
demnification for  injury  to  his  feelings  and 
reputation,  and  that,  only  if  they  were  sat- 
isfied that  the  publication  was  wanton  and 
grossly  negligent,  were  they  to  giye  him  any- 
line  more.  Neither  the  character  of  the  1  ibel 
nor  Uie  circumstances  of  its  publication  were 
such  as  to  require  the  court  to  intimate  to  the 
jury  tk^o  nominal  damages  were  a  suflicient 
indemnity  for  the  assault  upon  his  reputa- 
tion and  the  injury  to  his  feelings,  and  sudi 
an  intimation  is  manifestly  what  the  request 
to  charge  was  deyised  to  secure. 

The  other  two  exceptions,  «upra,  are  un- 
sound. The  charge  correctly  instructed  the 
jury  as  to  the  law  of  the  case.  In  actions 
for  libel,  juries  are  authorized  to  giye  such 
exemplary  damages  as  the  circumstances  re- 
q^uire,  when  the  eyidence  shows  that  the  pub- 
lication was  "the  result  of  that  reckless  in- 
difference to  the  rights  of  others  which  is 
equiyalent  to  the  intentional  yiolation  of 
tliem,"  (Milwaukee  dh  St.  P.  B.  Co.  y.  Arms, 
91  U.  S.  489,  28  L.  ed.  874 ;)  or,  as  it  is 
elsewhere  expressed,  ^'when  the  act  com- 
plained of  was  conceiyed  in  the  spirit  of  mis- 
chief or  of  criminal  indifference  to  ciyil 
obligations.''  PhilaMphia  W.  d:  B.  B.  Co, 
y.  Quigley,  62  U.  S.  21  How.  213,  16  L.  ed. 
76.  There  was  sufficient  in  the  case  to  war- 
rant the  jury  in  finding  that  the  action  of  the 
plaintiff  in  error  exhibited  such  reckless  in- 
difference to  the  rights  of  others.  For  the 
publication  of  its  defamatory  article— a  bit 
of  spicy  gossip  dealing  with  the  domestic 
infelicities  of  prlyate  persons — there  was  no 
excusable  motiye,  and  to  publish  it  without 
making  any  effort  to  yerify  its  truth  was  a 
piece  of  reprehensible  negligence  which  may 
be  fairly  characterized  as  wanton.  The  storj 
which  the  plaintiff  in  error  spread  broadcast 
throughout  the  community  was  odc  calculated 
most  cruelly  to  outrage  the  feelings  of  any 
honest  woman.  The  mental  anguish  which 
would  be  experienced  by  a  loyal  wife  who 
«aw  herself  paraded  in  the  public  press  as 
an  adulteress  might  well  be  assumed  to  be 
sufficiently  acute  to  induce  any  decent  per- 
son to  yerify  before  repeating  such  a  story/ 

16  L.  R  A, 


•  

But  this  plaintiff  in  error  made  no  effort  so 
to  do.  It  published  the  story  as  if  it  were  of 
its  own  special  procurement, — the  result  of 
iayestigations  made  in  its  own  behalf;  in 
reality^  reprinting  the  gossip  just  as  it  found 
it.  "On  seeing  the  article  in  the  Sun,  or  re- 
ceiying  it  from  the  United  Press  Associa- 
tion, **  says  the  editor  in  his  testimony,  **  we 
were  not  supposed  to  make  any  inquiry  as  to 
the  truth  of  it,  and  I  did  not  make  any. "  If 
this  does  not  eyidence  a  **  reckless  indifference 
to  the  rights  of  others,  which  is  equiyalent 
to  an  intentional  yiolation  of  them,"  it  is 
somewhat  difficult  to  conceiye  what  will. 

It  is  urged,  on  behalf  of  the  plaintiff  in 
error,  that  it  would  be  a  physical  impossi- 
bility for  a  newspaper  to  send  an  agent  to 
eyery  place  where  cyents  are  transpiring  to 
ascertain  by  personal  examination  the  exact 
facts,  and  that,  if  such  a  rule  were  insisted 
upon,  **  a  pAper  could  not  giye  us  all  which 
we  haye  a  right  to  hear  of  the  current  eyents 
of  the  day.  "^  JSJdwardi  y.  Kansas  City  Times 
Co.,  82  Fed.  Hep.  815.  That  the  public  has 
such  a  right  to  be  informed  as  to  the  priyate 
life  of  eyery  indiyidual,  as  to  the  domestic 
affairs  of  eyery  family,  as  to  the  happiness 
or  infelicity  which  may  characterize  eyery 
household,  as  will  warrant  the  proprietors  of 
newspapers  who  cater  to  its  wants  in  publisli- 
ing  any  falsehood  they  may  think  interesting 
to  their  readers,  without  any  inyestigation  as 
to  its  truth,  is  a  proposition,  howeyer,  to 
which  this  court  is  not  prepared  to  assent. 
Proprietors  of  newspapers,  no  doubt,  know 
what  current  eyents  of  the  day  the  public 
wishes  to  hear,  and  may  find  it  desirable  to 
repeat  such  spicy  personal  gossip  as  they  may 
find  in  the  columns  of  their  contemporaries, 
or  may  hear  from  others,  but  they  must  at 
least  exercise  reasonable  care  that  what  they 
publish  is  the  narratiye  of  a  current  eyent, 
and  not  a  libelous  falsehood ;  for  it  is  only 
as  the  report  of  a  current  eyent  that  newspaper 
orpublic  have  any  concern  with  it  whateyer. 
What  proportion  of  the  columns  of  a  news- 
paper shall  be  devoted  to  reports  of  illicit 
relations  is  a  matter  between  itself  and  its 
readers,  to  be  settled  by  the  community  in 
which  it  circulates,  and  individuals  who  of- 
fend against  morality  and  violate  the  laws  of 
society  may  have  no  just  cause  to  complain 
if  the  sin  which  was  committed  in  a  comer 
is  proclaimed  from  the  house-top ;  but  who- 
soever is  void  of  offense  is  entitled  to  insist 
upon  the  protection  the  law  gives  him,  that 
no  story^  of  his  private  life,  however  racy 
may  be  its  details,  shall  be  published  with 
reckless  indifference  to  his  rights.  The  right 
to  a  reputation  unsinirched  by  slanderous 
toneue  or  libelous  pen  is  one  which  courts 
hold  sacred;  and  when  the  publisher  of  a 
libel  urges,  as  his  sole  defense,  that  it  is  the 
custom  of  his  paper  to  print  such  stories  as 
these,  whenever  they  have  appeared  in  the 
columns  of  another  paper,  without  any  in- 
quiry as  to  their  truth,  he  manifests  such 
complete  indifference  to  another's  rights— 
such  reckless  unconcern  as  to  the  mental 
anguish  he  may  cause — as  well  warrant  a 
jury  in  finding  him  guilty  of  wanton  negli- 
gence. 

The  plaintiff  in  error  excepted  to  the  re* 
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fusal  of  the  trial  Judge  to  set  aside  the  ver- 
dict as  excessive  upon  a  motion  for  a  qew 
trial,  and  also  contended  that  this  court 
should  do  so  on  the  eround  that  the  record 
showed  that  the  verdict  was  excessive.  A 
decision  upon  a  motion  for  a  new  trial,  how- 
ever, is  not  the  subject  of  review  in  a  Fed- 
eral appellate  court,  (Laber  v.  Cooper,  74  U. 
8.  7  Wall.  505,  19  L.  ed.  161;  PittOmrgh,  0. 
&  St.  L.  R.  Co,  V.  Eeck,  102  U.  8.  120,  26 
L.  ed.  e^,  and  the  cases  therein  cited ;)  nor, 


when  the  proper  rule  for  the  comp\itat!on  of 
damages  has  been  given  to  the  Jury,  can  an 
excessive  verdict  be  corrected  in  the  Federal 
courts  upon  a  writ  of  error  (Erie  E,  Co,  v. 
Winter,  143  U.  8.  00,  86  L.  ed.  71 ;  Eogg  v. 
Bmereon,  52  U.  8.  11  How.  687,  18  L.  ed. 
824. )  This  statement  of  the  well-settled  rule 
of  practice,  however^  is  not  to  be  taken  aa 
an  intimation  that,  m  the  opinion  of  this 
court,  Uiere  is  anvthing  in  the  record  to  show 
that  the  verdict  in  this  case  was  excessive* 
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The  valae  of  a  pablie  sefaoolluyiue  built 
on  land  of  an  unknown  owner  in  the 

expectation  that  he  will  permit  such  use  and 
with  the  intention  in  case  he  will  not  to  acquire 
It  by  eminent  domain,  is  not  to  be  Included  In 
his  compensation  if  it  becomes  neoessaiy  to  con- 
demn the  land. 

(Auffost  4,  ISOS.) 

APPEAL  by  plaintiff  from  a  Judgment  of 
the  District  Court  for  Weber  Couoty  de- 


nying a  portion  of  the  relief  asked  by  him  fn 
an  action  brought  to  recover  the  possession  of 
certain  real  estate,  and  compensation  for  its 
use.    Affirmed, 

The  facts  sufQciently  appear  in  the  opinion. 

Meetre,  Evans  &  Ro^erst  for  appellant: 

Appellant  as  owner  of  the  land  was  in  the 
condemnation  proceedings  entitled  to  compen- 
sation for  its  value,  with  the  improvements 
thereon,  to  wit,  the  stone  building. 

United  States  v.  Land  in  Monterey  County, 
47  Cal.  615;  Qraham  v.  ConnerniUe  dt  N,  U, 
J,  B.  Co.  26  Ind.  468,  10  Am.  Bep.  66;  Searl 
V.  Lake  County  School  Diet.  No.  S,  1S8  U.  S. 
658,  83  L.  ed.  740;  Hendry  v.  Trinity  A  8.  R. 
Co.  (Tex.)  24  Am.  &  Eng.  R.  R.  Cas.  286;  Har- 
ris  V.  Marblehead,  76  Mass.  40;  Croel^  v.  Dra- 
cut,  100  Mass.  206;  Meriam  v.  Brown,  128  Mass. 
801;  Price  v.  Weehawken  Ferry  Co.  81  N.  J. 
£q.  81;  Emenon  v.  Weetem  Union  B.  Co.  75 


Note.— Foliie  of  improvement  made  by  one  tdMnq 

Sroiterty  by  eminent  domain  as  an  element  of 
amagee. 

When  improvement  ieeonaented  to  by  owner,  mort- 

gooor.etc 

Where  entry  was  by  consent  of  the  land- 
owner he  is  not  entitled  upon  suhsequent  condem- 
nation of  the  land  to  compensation  for  improve- 
ments placed  thereon  by  the  railway  company. 
Cohen  v.  St.  Louis,  Ft.  8.  ft  W.  K.  Co.  8i  Kan.  168, 
65  Am.  Rep.  242;  California  8.  R.  Co.  v.  Southern 
Fac.  R.  Co.  67  Cal.  60:  Emerson  v.  Western  Union 
B.  C0.75J1L176. 

The  same  rule  was  followed  In  San  Frandsoo  & 
K.  P.  R.  Co.  V.  Taylor,  86  CaL  246,  where  it  did  not 
appenr  whether  the  owner  consented  or  objected 
to  the  construction  of  the  improvements.  So,  too. 
If  the  entry  and  construction  were  with  a  view  to 
a  subsequent  condemnation.  Lyon  v.  Green  Bay 
ft  M.  R.  Co.  42  Wis.  688. 

When  a  railroad  company  constructs  its  road 
with  the  kuowledfre  of  and  without  objection  from 
the  landowner,  and  afterwards  institutes  condem- 
nation proceedings,  the  landowner  is  not  entitled 
to  compensation  for  rails  and  cross-ties  laid  by  the 
company  on  the  strip  of  land  taken.  Indiana,  B. 
ft  W.  R.  Co.  y.  Allen,  100  Ind.  409;  North  Hudson 
County  R.  Co.  v.  Booraem,  28N.  J.  Eq.  450. 

A  railroad  company  having  constructed  its  road 
with  the  consent  of  the  life  tenant,  the  remainder- 
men are  not  entitled  to  compensation  in  a  con- 
demnation proceeding  for  the  improvements  made 
on  the  land  intermediate  the  entry  and  condem- 
nation. Chicago  ft  A.  R.  Co.  v.  Goodwin,  111  IlL 
S78,  68  Am.  Rep.  622.  The  court  went  further  than 
this  in  its  opinion,  saying:  **Even  If  the  entry  had 
been  without  license  or  permission  of  anyone 
authorized  to  grant  the  same,  so  that  it  was  a  tres- 
pass at  the  time,  the  law  would  not  require  the 
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tSee  also  48  L.  R.  A.  241. 


railroad  company,  in  seeking  a  condemnation  of 
the  land  so  entered  upon  for  a  right  of  way,  to  pay 
the  owner  of  the  land  for  structures  placed  upon 
it  at  its  own  expense,  with  a  view  of  subsequently 
acquiring  the  right  of  way." 

Where  a  railroad  company  enters  upon  land  and 
constructs  its  road  with  the  consent  of  the  adult 
tenants  in  common  and  of  the  infants  so  far  as  it 
can  be  given,  the  value  of  the  improvementa 
placed  on  the  land  by  it  Is  not  an  element  of  damage 
to  be  assessed  in  a  subsequent  condemnation  pro- 
ceeding.   Be  Norwood  ft  M.  R.  Co.  47  Uun,  480. 

Where  a  railroad  company,  in  pursuance  of  a 
contract  with  one  in  possession  of  laud  under  an 
apparently  valid  mortgage  lien  and  other  claima 
supposed  to  amount  to  its  whole  value,  for  a  con- 
veyance thereof  when  he  had  perfected  his  title* 
took  possession  of  a  right  of  way  and  erected  im- 
provementa  thereon,  and  it  subsequently  turned 
out  that  another  had  a  superior  title,  the  latter  ia 
entitled.  In  condemnation  proceedings,  only  to 
what  the  land  itself  is  worth  and  not  to  its  value 
as  enhanced  by  the  Improvements.  Ellis  v.  Rock 
Island  ft  M.  a  R.  Co.  U  West.  Rep.  372, 126  HI.  88. 

In  condemnation  proceedings  by  a  railway  com- 
pany which  has  constructed  its  road  under  an 
agreement  with  the  mortgagor,  the  mortgagee 
who  has  come  Into  full  possession  is  not  entitled  to 
compensation  for  the  Improvements  placed  on  the 
land  by  the  railroad  company.  St  Johnsbury  ftL, 
a  R.  Co.  v.  Willard,  2  L.  R.  A.  688, 61  Y 1. 184. 

A  railroad,  occupying  land  in  pursuance  of  a 
contract  with  the  mortgagor,  over  which  its  power 
of  eminent  domain  did  not  extend,  although  with 
the  knowledge  of  the  mortgagor,  has  no'  equity  to 
have  the  permanent  Improvements  made  by  it  r^ 
served  from  sale  under  the  mortgage.  PriOe  ▼• 
Weehawken  Ferry  Co.  81  N.  J.  Eq.  sL 

Where  a  landowner  assents  to  the  occupation  of 
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HI.  176;  RimhaU  y.  Adam$,  52  Wis.  564,  and 
cases  there  cited. 

A  compliance  upon  the  trial  of  this  case  with 
the  provisions  of  iLaws  1888,  g  8863,  vol.  2,  p. 
419,  would  have  entitled  appellant  to  have  had 
the  Jury  pass  upon  the  actual  value  of  the 
property  taken  at  the  date  of  issuing  the  sum- 
mons or  the  filing  and  serving  of  respondents' 
cross-complaint  (some  years  subsequent  to 
erection  of  building  in  and  upon  appellant^s 
land),  and  the  leamSl  trial  Judge  ruling  contra 
was  error. 

Ban  JoU  A  A,  R.  Co,  ▼.  Mayne,  88  Cal.  566. 

Mesira,  Kimball  &  Allison*  for  respond- 
ents: 

The  use  was  a  public  use  in  behalf  of  which 
the  right  of  eminent  domain  can  be  exercised 
— that  of  a  school  district. 

2  Com.  Laws  1888,  §8841,  sub.  2,  pp.  415, 
416;  Mills,  Em.  Dom.  §  17,  and  cases  cited. 

The  question  is.  Is  the  appellant  the  owner 
of  the  schoolhouse,  and  all  school  apparatus, 
fixtures,  outhouses,  and  appurtenances  placed 
on  the  land  by  the  respondents,  and  is  he  en- 
titled to  have  the  value  thereof  included  in  the 
compensation  to  be  paid  in  the  condemnation 
proceeding?  The  great  weight  of  the  authori- 
ties answer  this  question  in  the  negative. 

Denver  d  R.  O,  W,  B.  Co.  v.  Stancliff,  4 
Utah,  117;  Justice  v.  Neaquehoning  Valley  R, 
Co.  87  Pa.  28;  Meiy'i  App.  62  Pa.  28.  1  Am. 
Ilep.  872;  Daniels V.  Chicago,  L  AN,  R.  Co.  41 
Iowa,  62;  Morgan's  App.  89  Mich.  676;  Toledo, 
JL.  A.  d  0.  T.  R.  Co.  V.  Duntap,  47  Mich.  456; 


Grew  ▼.  First  Div.  of  8t.  Paul  d  P.  R.  Co.  26 
Minn.  66;  Kennedy  Y.Milwaukee  d  8t,  P.  It. 
Co.  22  Wis.  581;  Lyon  v.  Greene  Bay  d  M, 
R.  Co.  42  Wis.  688;  North  Hudson  County  R 
Co.  V.  Booraem,  28  N.  J.  Eq.  450;  Goodin  v. 
Cincinnati  d  W.  W.  Canal  Co.  18  Ohio  St 
169;  Dows  V.  Congdon,  16  How.  Pr.  571;  Cali- 
fornia Pac.  R.  Co.  V.  Armstrong,  46  Cal.  88; 
Jones  V.  New  Orleans  d  8.  R.  Co.  d  I.  Asso.  70 
Ala.  227;  Aspinwall  v.  Chicago  d  N.  W.  R. 
Co.  41  Wis.  474;  6  Am.  &£ng.  Encyclop.  Law, 
567. 

Zane,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  brought  this  suit  to  recover 
eighty  acres  of  land  in  Box  Elder  county,  and 
the  value  of  its  use  during  defendants'  posses- 
sion. The  defendants  filra  an  answer  dcu>  in^ 
the  alle^tions  of  the  complaint,  and  a  cro&s 
complamt  for  the  condemnation  of  a  part  of 
the  land  for  school  purposes.  It  appears  from 
the  evidence  in  the  record  that  the  trustees  of 
the  district  erected  a  schoolhouse  on  the  land 
in  1881;  that  the  district  has  occupied  it  as  a 
schoolhouse  ever  since,  and  thai  its  u.<«e  liy  t!.>e 
public  is  necessary;  that  the  United  Scites  is- 
sued a  patent  for  the  land  to  the  Central  Pacilic 
Railroad  Company  in  1884;  that  the  company 
conveyed  it  to  the  plaintiff  in  1886;  that  there 
has  not  at  any  time  been  any  other  occupation 
of  the  land  or  the  schoolhouse;  and  that  the 
trustees  did  not  know  who  owned  the  land  at 
the  time  they  erected  the  schoolhouse  upon  it. 


'his  land  by  a  railroad  company,  the  ties  and  rails 
.  affixed  thereto  do  not  become  his  property  al- 
•  tbouRh  the  company  never  acquires  title.  Dietrich 
•V.  Ifurdook,  42  Mo.  279. 

A  ralhroad  company  oonetxuctlng  its  road  by 
'•agreement  with  the  mortgagor  is  entitled  to  be 
relieved  from  the  lien  of  the  mortgage  by  payment 
■of  a  ratable  proportion  of  the  value  of  the  land 
taken  Irrespective  of  the  vaJue  of  the  improve- 
ments placed  thereon  by  the  railroad  company. 
Dows  V.  Congdon,  16  How.  Pr.  671;  North  Hudson 
County  R.  Co.  v.  Booraem,  28  N.  J.  Eq.  460;  Kennedy 
▼.  Milwaukee  ft  St.  P.  R.  Co.  28  Wis.  1681;  Aspin- 
wall  V.  Chicago  ft  N.  W.  R.  Co.  41  Wis.  474  (Statu- 
tory); Hartshorn  v.  Milwaukee  ft  St.  P.  £•  Co.  28 
Wis.  802. 

When  construction  of  improvemsnt  is  a  trespass. 

rpon  the  condemnation  of  land  which  a  railway 

•oompeny  is  occupying  as  a  trespasser,  the  owner 

Is  not  entitled  to  compensation  for  the  ties,  rails, 

>tre6tlee,  and  other  structures  placed  thereon  by 

'the  company.   Jones  v.  New  Orleans  ft  S.  R.  Co.  70 

Ala.  227;  Toledo,  A.  A.  ft  &.  T.  R.  Co.  v.  Dunlap,  47 

Mich.  456;  Morgan's  App.  89  Mich.  675;  Greve  v. 

First  Div.  of  St.  Paul  ft  P.  R.  Co.  2S  Minn.  66; 

Justice  V.  NesquebonlDg  Valley  R.  Co.  87  Pa.  28; 

Louisville,  N.  O.  ft  T.  R.  Co.  v.  Dickson,  68  Miss. 

■880;  Jacksonville,  T.  ft  K.  W.  R.  Co.  v.  Adams,  14  L. 

B.  A.  683,  S7  Fla.  443;  Chicago  ft  A.  R.  Co.  v.  Good. 

-win.  111  m.  278,  68  Am.  Rep.  622,  (obiter). 

Id  Justice  v.  Nesquehoning  Valley  R.  Co.,  supra^ 
4t  is  said:  **Tbi8  is  not  the  case  of  a  mere  trespass 
t>y  one  having  no  authority  to  enter,  but  of  one 
representing  the  state  herself,  clothed  with  the 
power  of  eminent  domain,  having  a  right  to  enter 
and  to  place  thene  materials  on  the  land  taken  for 
a  public  use— materials  essential  to  the  very  pur- 
pose which  the  state  has  declared  in  the  grant  of 
the  charter.   It  is  true  tbe  entry  was  a  trespass,  by 

16  L.  R.  A. 


reason  of  the  omission  to  do  an  act  required  for 
the  security  of  the  citizen,  to  wit,  to  make  compen- 
sation or  give  security  for  it.  For  this  injury  the 
citizen  is  entitled  to  redress.  But  his  redress  can- 
not extend  beyond  his  injury.  It  cannot  extend  to 
taking  the  penooa)  chattels  of  the  railroad  com- 
pany. They  are  not  his,  and  cannot  inoreaae  his 
remedy." 

A  landowner  has  no  right  of  property  in  the 
materials  used  in  the  construction  of  a  railroad 
over  his  land  although  without  tbe  right  to  use  his 
land  for  that  purpose  having  in  any  way  been  ac- 
quired. Preston  v.  Sabine  ft  B.  T.  R.  Co.  70  Tex. 
875. 

The  paragraphs  next  following  show  that  the 
decisions  are  not  harmonious  where  the  occupa- 
tion of  the  land  is  a  trespass. 

The  value  of  the  superstructure  plaoed  upon 
land  by  a  railway  company  without  right  or  au- 
thority from  the  owner  is  properly  included  in  uie 
award  of  damages  to  the  owner  upon  condemna- 
tion of  the  land.  He  New  York,  W.  8.  ft  B.  H.  Co. 
87  Hun,  317;  Be  Long  Island  R.  Co.  6  Thomp.  ft  C 
296;  Cohen  v.  St.  Louis,  Ft.  S.  ft  W.  R.  Go.  84  Kan. 
158, 66  Am.  Rep.  242  (obfter). 

It  is  said  in  Re  Norwood  ft  M.  R.  Cc  47  Hun,  480: 
**  The  principle  laid  down  in  Re  Long  Island  R.  Co., 
6  Thomp.  ft  a  296,  and  Re  New  York,  W.  8.  ft  B.  R. 
Co.,  87  Hun,  817,  ought  not  to  X)e  extended.  It  is  not 
equitable,  and,  at  meet,  should  apply  only  to  the 
case  wbere  the  putting  of  the  rails,  etc,  on  the  land 
was  a  trespass." 

In  Hendry  v.  Trinity  ft  S.  R.  Co.  (TexJ  24  Ans.  ft 
Eng.  R.  R.  Cas.  286,  a  distinction  was  taken  between 
such  Improvements  placed  by  a  railway  company 
on  land  without  the  owner's  consent  as  the  land- 
owner could  use  as  they  stood  in  employments  con- 
nected with  his  freehold  and  thoee  which  he  must 
detach  and  convert  into  personal  property  before 
using,  and  It  was  held  that  upon  the  condemnation 
of  land  upon  which  a  railway  company  had  placed 
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The  issues  were  rabmitted  to  a  Jury,  who 
found  that  the  plaintifl  was  entitled  to  recover 
the  possession  of  the  land,  and  $06.80,  the 
value  of  its  use.  The  Jury  also  found  for  the 
plaintiff  on  the  cross-complaint,  and  awarded 
-compensation  to  him  to  the  value  of  the  land 
taken,  and  damages  to  that  not  taken,  without 
taking  into  consideration  the  value  of  the 
«choolhou8e.  The  court  overruled  a  motion 
by  the  plaintiff  for  a  new  trial,  and  entered 
Judgment  on  the  verdict,  to  which  the  plain- 
tiff excepted.  The  plaintiff  claims  that  the 
-defendants  committed  a  trespass  in  erect* 
iug  the  house  upon  the  ground,  and  that  it  be- 
-came  a  part  of  the  realty,  and  vested  in  the 
•owner  of  the  land,  and  passed  with  it  to  the 
railroad  companv  bv  the  patent,  and  to  the 
plaintiff  by  the  deed  of  the  company  to  him. 
xbe  only  question  for  special  consideration  in 
'this  opinion  is.  Was  the  charge  of  the  court  to 
"the  Jurv,  not  to  take  into  consideration  the 
value  oi  the  schoolhouse  in  assessing  damages 
•to  the  plaintiff,  erroneous?  In  making  their 
verdict  the  jurors  took  into  consideration  the 
^alue  of  the  land  taken,  and  the  damage  to 
that  not  taken;  also  the  value  of  the  use  of  the 
land  to  the  time  of  the  trial.  But  it  is  claimed 
that  the  law  gave  the  owner  of  the  land  the 
building  because  the  defendant  committed  a 
> trespass  in  building  it.  If  the  entry  upon  the 
land  is  a  naked  trespass,  and  from  an  improper 
motive,  the.  general  rule  in  a  proceeding  to 
•condemn  is  that  buildings  permanently  at- 
tached to  it  become  the  property  of  its  owner. 


This  rule  rests  upon  the  principle  that  an  indi- 
vidual committing  a  ni^ed  trespass  can  ac- 
quire no  right  by  his  tortious  acts,  and  also 
upon  the  presumption  that  a  person  who  erects 
a  building  on  land  that  he  knows  to  be  an- 
other's, and  without  any  color  of  right,  or 
reasonable  expectation  of  its  lawful  acquisi- 
tion. Intends  it  to  become  the  property  or  the 
owner  of  the  land.  In  this  case  the  trustees 
were  acting  for  the  public,  and  we  cannot  in- 
fer that  they  intended  to  erect  a  bulldiuc  for 
the  United  States,  who  appears  to  have  been 
the  owner  of  the  land;  nor  do  we  feel  author- 
ized to  say  that  they  were  actuated  by  a  fraudu- 
lent or  other  improper  motive,  or  that  they  in- 
tended to  wrong  the  owner  of  the  land;  in 
fact,  they  did  not  know  who  was  the  owner. 
We  may  assume  that  the  trustees  believed  that 
the  owner,  when  ascertained,  would  consent 
to  such  use  of  it,  or  that  the  title  could  be  ob- 
tained by  eift,  purchase,  or  condemnation. 
While  the  title  remained  in  the  United  States, 
tbe  law  furnished  no  process  by  which  it  could 
be  acquired  and  appropriated  for  such  a  pur- 
pose; yet  the  trustees  might  reasonably  believe 
that  the  government  would  consent  to  such 
use  of  it,  and  that  its  grantee,  whoever  he 
might  be,  would  either  permit  such  occupancy 
or  grant  the  same  for  a  reasonable  considera- 
tion, or,  if  not,  that  tbe  right  might  be  ac- 
quired in  pursuance  of  tbe  law  of  eminent  do- 
main. To  require  the  district  to  pav  the 
plaintiff  for  the  house  it  erected  would,  in 
effect,  compensate  him  for  the  land  taken  and 


«  section  house  without  authority,  the  owner  was 
-entitled  to  the  value  of  the  section  house. 

Tbe  Indiana  Constitution  provides  that  **no 
man^s  property  shall  be  taken,  by  law,  without  just 
-compensation;  nor,  except  in  the  case  of  the  state, 
without  such  compensation  first  assessed  and  ten- 
-dereil.**  Under  this  provision  it  is  held  that  where 
.a  railway  company  enters  without  right  upon  land 
and  constructs  its  road,  upon  a  subsequent  con- 
denmation  of  the  land  the  owner  Is  entitled  to 
-compensation  for  the  fixtures  so  erected  thereon« 
Graham  v.  Connorsvilie  &  N.  C.  J.  ii.  Ck).  86  Ind. 
•488,  ID  Am.  Bep.  6S.  But  aiUtr  when  the  occupa- 
tion is  with  the  knowledere  of  and  without  objec- 
"tlon  from  the  owner.  Indiana,  B.  ft  W.  B.  Co.  v. 
AUen,100Ind.  400. 

It  was  held  in  Meriam  v.  Brown,  U8  Mass.  391, 
that  rails  and  ties  laid  without  the  consent  of  the 
Jaadowner  or  any  proceedings  by  the  railroad  com- 
pany to  acquire  a  right  of  way  became  a  part  of 
the  realty;  and  their  removal  was  enjoined. 

If  the  owner  has  in  no  way  assented  to  the  ereo- 
-tion  of  a  bulidlug  on  his  land  and  the  condemna- 
tion proceedings  relied  upon  by  the  company  to 
.  acquire  title  are  adjudged  void,  the  building  be- 
comes the  property  of  the  landowner.  Hunt  v. 
ICissouri  Pac.  R.  Co.  76  Ho.  115. 

Effect  of  oood  faith  or  mistake  of  irespatger. 

Where  a  railroad  <!ompany  pending  condemna- 
'  tion  proceedings  entered  upon  land  by  virtue  of  an 
order  of  the  court  and  oonstruoted  its  roadway 
.  and  the  proceedings  were  dismissed,  upon  a  con- 
demnation of  the  iand  In  proceedings  instituted 
the  second  time,  the  owner  is  not  entitled  to  com- 
pensation for  the  Improvements  placed  on  the 
^    land  by  the  raihroad  company.     CaUf  omia  Pac  B. 
•Co.  V  Armstrong,  46  CaL  85. 

In  United  States  v.  Land  in  Monterey  Coun- 
*ty«  47  CaL51&,  it  was  held  that  upon  the  condemna- 
.tion  by  the  government  of  lands  upon  which  it  had 

.16  L.  R.  A. 


entered  manu  fortl  and  erected  a  lighthouse  and 
appurtenances,  the  owner  was  entitled  to  compen- 
sation for  the  structure  so  placed  upon  the  land. 

A  railroad  company  which  constructed  its  road 
upon  land  the  ownership  of  which  was  unknown 
with  tbe  intention  in  good  faith  to  Institute  con- 
demnation proceedings  is  not  liable  in  such  pro- 
ceedings to  pay  to  the  owner  the  value  of  improve- 
ments which  It  has  placed  on  the  land.  Albion 
Biver  B.  Co.  v.  Hesser,  84  Cal.  435.  In  this  case  it  Is 
attempted  to  draw  the  distinction  between  €ah- 
fornia  Pac.  B.  Co.  v.  Armstrong,  46  Cal.  85,  and 
United  States  v.  Land  In  Monterey  County,  47  CaL 
615,  that  in  the  former  tbe  circumstances  evinced 
the  disposition  in  good  faith  to  condemn  and  pay 
Just  compensation  and  in  the  latter  an  entry  by  tbe 
strong  hand  with  no  such  intention.  The  court 
says  that  if  this  distinction  cannot  be  maintained 
the  latter  case  should  be  declared  overruled.  The 
value  of  the  land  only  Is  the  Just  compensation 
guaranteed  by  law  to  the  owner. 

A  railroad  company  having  erecteo  improve- 
ments necessary  In  tbe  operation  of  its  road  er- 
roneously supposing  them  to  be  on  its  own  land. 
In  condemnation  proceedings  to  acquire  such  loca- 
tion, the  actual  owner  is  not  entitled  to  compensa^ 
tion  for  such  structures.  Atchison,  T.  &  S.  F.  B. 
Co.  V.  Morgan,  42  Kan.  28;  Oregon  B.  ft  Nav.  Co.  v. 
Moeier,  14  Or.  619. 

Where  a  school  district  purchased  a  squatter  title 
to  land,  being  led  to  believe  by  counsel  that  it  was 
superior  to  an  outstanding  patent  of  the  same  land, 
and  relying  thereon  in  good  faith  erected  a  school- 
house  notwithstanding  notice  from  tbe  holder  of 
the  patent  title  that  It  did  so  at  its  peril,  in  con- 
demnation proceedings  against  the  owner  of  the 
patent  title,  he  Is  only  entitled  to  tbe  value  of  the 
land  without  the  building  as  ompensation.  Searl 
V.  Lake  County  School  Dist.  No.  2. 183  U.  S.  558,  88 
L.  ed.  740,  affirming  88  Fed.  Bep.  18.  J.  G.  a. 
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all  danrnges  to  the  land  not  taken,  and  in  ad- 
dition give  him  a  house  that  cost  the  district 
$800.  This,  we  think,  would  he  giving  more 
than  a  Just  compensation,  and  would  he  mequi- 
tahle.  We  hold  that  the  charge  of  the  court 
was  not  erroneous.  Justice  y.  Nesquehoning 
Valley  B,  (^.  87  Pa.  28:  ToUdo,  A.  A.  d  0» 
T,  E.  Oo,  y.  Dunlap,  47  Mich.  457;  RuueU  y. 
PeopWa  Sav,  Bank,  89  Mich.  675;  Meigif  App, 
6a  Fa.  28, 1  Am.  Rep.  872;  Daniels  y.  Chicago, 
1.  d  N.  R  Go,  41  Iowa,  52. 

In  the  case  of  Deneer  db  R  0,W,  R,  Oo.  y. 
Siandiff,  4  Utah,  117,  it  appeared  that  the 
railway  company  built  its  road  across  a  tract 
of  land  owned  by  the  United  Btates.  Stanclifl 
the  defendant,  afterwards  obtained  a  patent 
for  it,  and  the  company  instituted  proceedings 
to  condemn.  The  court  said:  "The  company 
be<»me  a  trespasser,  not  with  ayiew  of  per- 
manently holding  the  land  without  paying  for 
it,  hut  to  hold  it  temporarily,  and  until  it  could 
be  condemned  in  manner  provided  by  law. 
Because  the  company  was  then  a  trespaaiser,  it 
does  not  fellow  it  should  lose  its  railroad." 

Appellant  relies  upon  Searl  y.  Lake  County 
SchociDtet.  No,  2,\&  U.  8.  658,  88  L.  ed.  740. 
The  defendant  in  that  case  wished  to  obtain 
land  to  erect  a  schoolbouse  upon.  The  person 
in  possession  claimed  what  is  known  as  a 
* 'squatter  title."  Another  person  claimed  un- 
der a  placer  patent.  Both  claims  were  known 
to  (be  school  authorities,  and  were  submitted 
by  them  in  good  faith  to  reputable  counsel  for 
advice,  who  advised  them  that  the  title  was  in 
the  former.  Relying  upon  his  advice,  they 
purchased  of  the  person  in  possession,  and 
erected  a  costly  school  building  upon  it.  The 
title  proved  to  be  in  the  owner  of  the  patent, 
and  the  defendant  proceeded  to  have  the  land 
condemned  under  the  law  of  eminent  domain. 
The  Jury,  under  the  instructions  of  the  court, 
excluded  the  value  of  the  building  in  assessiug 
damages.  Among  other  things,  the  court  saia; 
''But  if  the  entry  upon  land  is  a  naked  tree* 
ps^s,  buildings  permanently  attached  to  the 
soil  become  the  property  of  the  latter.  .  .  . 
The  circuit  court  was  not  dealing  with  an  ac- 
tion of  ejectment  or  trespass,  but  simply  with 
a  proceeding  in  the  exercise  of  the  right  of 
eminent  domain.  That  right  is  the  offspring 
of  political  necessity,  and  is  inseparable  from 
sovereignty,  unless  denied  to  it  bv  its  funda- 
mental law.  It  cannot  be  exercised  except 
upon  condition  that  Just  compensation  shall  be 


made  to  the  owner,  and  it  is  the  duty  of  the- 
state,  in  the  conduct  of  the  inquest  by  which 
the  compensation  is  ascertained,  to  see  that  it 
is  Just,  not  merely  to  the  individual  whose- 

f>roperty  is  taken,  but  to  the  public,  which 
s  to  pay  for  it.  .  .  .  The  occupancy  here- 
was  in  no  respect  for  a  private  purpose  or 
pecuniary  gain,  but  strictly  and  wholly  for 
the  public  use.  There  oouJd  be  no  presump- 
tion that  this  public  agent  intended  to  con- 
fer public  property  upon  a  private  individual, 
nor  were  the  circumstances  such  as  to  im- 
part the  character  of  willful  trespass  to  the  en- 
try by  the  district,  or  impose  liability  to  the- 
forfeiture  of  improvements  made  in  discharge 
of  its  public  dut^.  .  .  .  The  sole  question  is 
whether  the  circuit  court  erred  in  holding  that 
the  defendant  could  not  be  allowed  for  the  im- 
provements. We  think  that  in  this  there  was 
no  error.  In  our  Judgment,  the  technical  rule 
of  law  invoked  to  sustain  the  defendant's  con- 
tention that  he  owned  the  schoolbouse  was  in- 
applicable, and  the  value  of  the  improvementa 
could  not  Justly  be  included  in  the  compensa- 
tion." This  opinion  sanctions  the  principle 
that,  if  the  authorities  of  the  state,  municipal- 
ity, or  other  corporation,  having  the  right  to- 
acquire  the  use  of  land  for  the  public  under 
the  law  of  eminent  domain,  enter  in  good  faith 
when  such  use  is  necessary,  under  a  reasonable- 
belief  that  they  have  the  right,  and  make  valu- 
able improvements  necessary  to  spch  use,  their 
value  should  not  be  taken  into  consideration 
in  awarding  compensation  to  the  owner  of  the 
land  in  condemnation  proceedines  afterwarda 
instituted.  The  reasoning  of  this  opinion  ap- 
pears to  support  the  f  urtner  rule,  sanctioned 
by  the  cases  cited  above,  that  if  such  author- 
ities make  such  entry  and  improvements  with- 
out objection,  in  the  expectation  that  the  own- 
er will  permit  the  use,  and  with  the  intention, 
in  case  of  refusal,  of  acquiring  the  right  by 
purcnase  or  condemnation,  just  compensation 
will  not  include  the  value  of  such  improve- 
ments. The  facts  of  the  case  in  hand  bring  it 
within  the  latter  rule,  and  its  application  U> 
them  authorizes  the  conclusion  reached  hj  ua 
in  th is  opinion .  We  are  aware  that  cases  cited 
are  at  variance  with  this  principle,  but  wo 
think  that  the  better  authority,  as  well  as  rea- 
son, supports  it. 
TTie  judgment  of  the  court  below  ie  afflrmsd, 

Anderson  and  Blarckburn,  JJ,,  concur. 
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Marie  HAWKINS  et  al.,  Respte,, 

V, 

FRONT  STREET  CABLE  R.  CO.,  Appt, 
( Wash. ) 

1*  Lofls  of  the  eoeietgr,  companionship, 
and  solace,  of  one's  wifSs  is  not  an  element 
of  the  damacres  whioh  be  can  recover  In  case  of 
her  Injury  through  another's  neffli^renoe. 

Note.— For  note  on  presumption  of  negligence 
from  occurrence  of  accident,  see  Bamuwski  v. 
HclBon  (Mich.)  15  L.  R.  A.  83. 

16  L.  U.  A. 


8.  Damai^es  fbr  loss  or  i^Jnry  to  ih» 
hnsband  may  properly  be  recovered 
in  an  action  by  hnsband  and  wife  for  a 

personal  Injury  to  her  in  Jurisdictions  where 
property  acquired  by  either  Is  community  prop- 
erty for  whioh  the  one  having  the  disposition  of 
It  must  sue,  since  he  Is  the  only  necessary  plain- 
tifl  in  the  action  and  may  include  In  his  demand 
all  damages  naturally  flowing  fkom  the  Injury  * 
complained  of. 

8*  No  presumption  of  nec^lig^nce  on 
the  part  of  a  street-car  company  arises. 

Irom  the  mere  fact  of  injury  without  his  fSuK 


See  also  20  L.  R.  A.  608;  27  L.  R.  A.  279;  41  L.  R.  A.  836;  45  L.  R.  A.  108. 
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to  8  paneager  on  one  of  Its  can  tn  conaequouoc 
of  a  ooUJsion  with  a  wasron  on  the  highway. 

4«  It  im  not  negli^nce  f&t  a  paflsen^er 
on  a  eable  railway  to  take  a  seat  on 
tho  outside  of  the  grip  car  in  a  plaoe  provided 
for  paflsengera,  although  there  Is  room  In  the 
traUer. 

6«  Impairment  of  health  and  maWBrin^ 
growixkg  out  of  the  death  and  prema- 
ture birth  of  the  child  of  a  pregnant 
woman  by  reason  of  Injuries  negligently  In- 
flicted on  her  by  a  third  person,  which  would  not 
have  attended  Jts  birth  at  the  U3ual  time  either 
aJive  or  dead,  may  be  considered  in  estimating 
the  damages  to  be  awarded  for  suoh  injury. 

6.  Mere  proof  that  an  nnbom  child 
died  and  was  prematurely  deliwered 

because  of  negligent  injuries  to  its  mother  is  not 
sulBclent  to  establish  her  right  to  recover  sub- 
stantial damages  for  the  injury. 
(Scott,  J.,  diaaenls,} 

(January  21, 1893.) 

APPEAL  by  defpodant  from  a  judgment  of 
the  Superior  Court  for  King  County  in 
favor  of  plaiofills  in  an  action  brought  to  re- 
cover damages  for  perROoal  iDjuries  alleged  to 
have  resulted  from  defendanrs  negligence. 
Mtverded. 

The  facts  are  stated  In  the  opinion. 

Mr,  J.  C.  Hainest  for  appellant: 

Although  it  is  proper  in  cases  of  alleged  tort 
against  a  wife,  for  the  husband  to  join  with 
Lcr  as  plaintiff,  still  be  cannot  recover  in  the 
same  cause  of  action  for  his  own  damage 
growing  out  of  the  tort  to  his  wife.  In  the 
joint  suit,  no  recovery  can  be  bad  for  special 
damage  to  the  liusband. 
■  Wash.  Code,  §  102;  Metrhirter  ▼.  Eatfen,  42 
Iowa,  288, 20  Am.  Kep.  618;  Tuttle  v.  Chicago, 
R.  1.  <fc  /'.  R.  Co.  43  Iowa.  618;  Laughlin  v. 
Eaton,  54  Me.  154;  EhevKU  v.  Krug,  8  Binn. 
565;  Broum  v.  Hannibal  <£  St,  J.  R,  Co,  28 
Mo.  App.  209;  Bamet  v.  Martin,  15  Wis.  240, 
82  Am.  Dec.  670;  Kavanaugh  ▼.  Janesville,  24 
Wis.  618;  WheeUvg  ▼.  Trowbridge,  5  W.  Va. 
868;  King  v.  Thompson,  87  Pa.  365,  80  Am. 
Rep.  364;  Hheldon  v.  Tlie  Uncle  Sam,"  18  Cal. 
526,  79  Am.  Dec  193;  MaUheu>  y.  Central 
Fac,  R.  Co,  63  Cal.  460;  Tell  v.  Oibson,  66 
Cal.  247;  8eoU  y.  Metropolitan  R,  Co.  4  Mackey , 
152;  Ohio  <fc  M,  R,  Co.  v.  Cosby,  4  West.  Rep. 
464,  107  Ind.  82;  Whitcomb  v.  Barre,  87  Vt. 
148;  Lindsey  y.  DawftOe,  46  Vt.  144. 

The  court  erred  in  giving  the  following  in- 
struction: "It  is  the  law  that  where  a  pas- 
senger, being  carried  on  a  train,  is  injured 
without  fault  of  his  own  there  is  legal  pre- 
sumption of  negligence,  casting  upon  the  car- 
rier the  burden  of  disproving  it." 

Holbrook  V.  UUca  d  8,  R,  Co,  12  N.  Y.  286, 
64  Am.  Dec.  602;  Curtis  v.  Rochester  A  8.  R. 
Co,  18  N.  Y.  534,  75  Am.  Dec.  268;  Brehm  v. 
QreatWestem  R.  Co.  84  Barb.  266;  MiicfieU  v. 
Western  <b  A.  R.  Co.  80  Gn.  22;  Warner  v.  j^ew 
York  Cent.  R.Co.4AN.  Y.  471;  2  Shearm.  & 
Redf.  Neg.  §  516. 

Where  the  plaintiff  takes  a  position  upon  the 
unprotected  seat  of  a  dummy,  she  assumes  the 
added  risk  incident  to  such  position.  This  is 
especially  so  when  there  is  also  furoished  for 
her  accommodation  a  thoroughly  protected 
■eat  in  the  closed  car. 

16  L.  R.  A. 


Indianapolis,  B,  likW.  R.  Co,  y.  Beater,  4i 
Ind.  498. 

Messrs,  Ralph  Simon  and  Allen  4^ 
Poyrell*  for  appellees: 

There  is  but  one  cause  of  action  stated  in  tbo 
complaint.  The  common-law  theory  that  tho 
husband  and  wife  must  join  in  a  suit  to  re- 
cover for  the  wife's  injunes  and  the  husband 
must  sue  separately  for  the  losses  and  ezpensea 
incurred  by  him  because  of  the  injuries  doea 
not  obtain  in  this  state.  The  whole  damage 
springs  from  the  same  wrongful  act.  For- 
merly the  right  to  sue  was  divided;  the  defend- 
ant owed  for  one  damage,  but  different  par- 
ties. Section  7  of  the  Code  permits  the- 
husband  and  wife  to  join  in  all  causes  of  ac- 
tions arising  from  injuri<^  to  the  person  or 
character  of  either  or  both  of  them.  The  right, 
to  sue  for  all  causes  of  action  arising  from  tiie 
injuries  is  thus  vested  in  the  same  parties,  and 
there  is  no  misjoinder. 

Pom.  Civil  Rem.  &  Rem.  Rights,  ^  236.  See^ 
Meese  y,*Fond  du  Lac,  48  Wis.  823;  Holmes  v. 
Fond  du  Lac,  42  Wis.  282. 

The  court  did  not  err  in  instructing  the  jury 
that  it  is  the  law  that  where  a  passenger  betiiir 
carried  on  a  train  is  injured,  without  fault  of 
his  own,  tbei-e  is  a  legal  presumption  of  negli- 
gence, casting  upon  the  carrier  the  burden  of 
disproving  it. 

Cooley,  Torts,  2d  ed.  794r-797;  Laing  y. 
Cdder,  8  Pa.  479,  49  Am.  Dec.  538;  Bullivai^ 
V.  Philadelphia  it  R.  R.  Co,  90  Fa,  284,  72  Am. 
Dec.  698:  ijOuistiOe,  N.  A.d  C,  R.  Co.  v.  Jones, 
7  West.  Rep.  88,  108  Ind.  551;  Seybi^t  v.  New- 
York,  L.  KdW.R  Co,  95  N.  Y.  562;FAt<d 
v.  Boston  dA.RCo.4  New  Eng.  Rep.  267, 
144  ManB.  404;  Eagle  Packet  Co.  v.  DefHes,  94 
111.  598,  84  Am.  Rep.  245;  LouisviUe  d  J^.  R. 
Co.  V.  Ritter,  85  Ky.  868;  Smith  v.  St.  Paul  C, 
R,  Co.  82  Minn.  1,  ^0  Am.  Rep.  550;  Moore  v. 
Des  Moines  A  Ft,  D,  R.  Co,  69  Iowa,  491;. 
Coudy  V.  St,  Louis,  L  M.  A  S,  R.  Co.  86  Mo. 
79;  Baltimore  dt  T,  Jkirnp,  Co.  y.  Leonhardt, 
66  Md.  70;  Magoffin  v.  Missouri  Pac.  R.  Co.  102- 
Mo.  540;  8  Suth.  Damages,  258. 

The  rule  is  still  more  strict  in  regard  to  street 
railways  running  through  obstructed  and 
crowded  thoroughfares. 

Wilson  V.  Cunningham,  3  Cal.  241,  58  Am. 
Dec.  407:  Heucke  v.  Milwaukee  City  R.  Co,  69' 
Wis.  40\; Wilson  y.  St,  Paul,  M.  dt  M,  R.  Co. 
41  Minn.  66. 

,  The  facts  constituting  negligence  were  es-- 
tablished  by  undisputed  evidence;  the  court 
would  have  been  justified  in  instructing  the 
jury  that  there  was  gross  negligence. 

Northern  Pac,  R.  Co.  v.  (yBrien  (Wash.). 
Jan.  Term,  1889. 

Appellant's  contention  in  regard  to  the  mis- 
carriage, l)eing  too  remote  to  be  cousidered  in 
the  estimate  of  damages,  is  not  tenable.  The 
argument  makes  the  remoteness  of  damages 
entirely  a  question  of  time.  There  was  no 
proof  of  any  intervening  cause.  **Proximity 
of  cause  has  no  necessary  connection  with  con- 
tiguity of  space  or  nearness  in  time." 

Cooley,  Torts,  2d  ed.  p.  88;  EhrgoU  Y,New^ 
Ywk,  06  N.  Y.  264,  48  Am.  Rep.  622;  dn- 
cinnaii,  B.  it  L  R.  Co.  v.  Eaton,  94  Ind.  474; 
Terre  HauU  db  L  R.  Co,  v.  Buck,  96  Ind.  846,. 
49  Am.  Rep.  168;  Brown  v.  Chicago,  M.  d  St. 
P.  R.  Co.  54  Wis.  842,  41  Am.  Rep.  41;  Beau^ 
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cliamp  ▼.  Saginaw  Min,  Co.  50  Mich.  168,  45 
Am.  Kep.  80;  Baltimore  City  Pass.  B,  Co.  v 
J£emp,  61  Md.  74. 

It  was  a  question  for  the  jury,  in  the  abscuce 
of  proof  of  interveniog  cause. 

Pennsylvania  R,  Co,  v.  Bope,  80  Pa.  873,  21 
Am.  Rep.  100,  Lake  v.  MiUiken,  63  Me.  240, 
16  Am.  Rep.  466;  Willey  v.  Belfast,  61  Me.  569; 
Milwaukee  &  St,  P,  R.  Co.  v.  Kellogg,  94  U.  S. 
469,  24  L.  ed.  256;  Adams  v.  Young,  8  West. 
Rep.  145,  44  Ohio  St.  80;  Green  Ridge  R.  Co. 
V.  Brinkman,  64  Md.  52,  54  Am.  Rep.  755; 
Cooley,  Torts,  2d  ed.  p.  81,  note  2. 

Stiles,  J,,  delivered  the  opinion  of  the 
€Ourt: 

This  was  an  action  by  husband  and  wife  for 
damages  resulting  from  injuries  inflicted  upon 
the  wife  through  the  negligent  acts  of  the  ap- 
pellant's conductor  and  gripman,  while  she 
was  a  passenger  on  its  street-car.  She  occu- 
pied an  ouiside  seat  on  the  "dummy,"  at  the 
side  and  near  the  front.  At  a  certain  place 
the  railway  track  was  blocked  by  a  grocer's 
ilclivery  wagon,  the  driver  of  which  refused 
to  move  out  of  the  way  until  the  dummy  came 
io  a  stop  within  a  foot  or  two  of  the  rear  end 
tjf  the  wagon.  After  the  gripman  had  called 
upon  the  wagon  driver  to  move  on,  the 
conductor  told  the  gripman  to  mov«  the  car 
up,  and  hit  or  push  the  wagon.  The  gripman 
obeyed  the  direction,  and  struck  the  wagon  a 
light  blow,  when  the  driver  of  the  wagon 
whipped  up  his  horse,  and  drove  down  the 
street,  still  occupying;  the  railway  track,  the 
dummy  following  closely  after,  and  perhaps 
still  pushing  the  wagon.  They  proceeded  thus 
for  about  800  feet,  when  suddenly  the  driver 
turned  his  horse  sharply  to  one  side,  for  the 
purpose  of  entering  a  cross-street;  and  the 
■dummy,  coming  immediately  behind,  crashed 
into  the  rear  end  of  the  wagon,  and  upset  and 
broke  it.  Some  portion  of  the  wagon,  said  to 
be  part  of  a  broken  wheel,  fell  upon  Mrs. 
Hawkins,  and  injjured  her.  The  complaint 
i^ontained  allegations  of  damage  as  follows: 
"Whereby,  and  b^  reason  of  which  said  plain- 
tiff's [Mrs.  Hawkins']  body  was  greatly  bruised 
and  injured,  causing  this  plaintiff  to  suffer 
great  pain  of  body  and  anguish  of  mind,  and 
was  by  reason  thereof  confined  to  her  bed  un- 
der the  care  of  a  physician,  and  prevented 
from  attending  to  her  household  duties,  as 
also  her  business  and  employment,  to  wit,  that 
of  bath-tender,  for  a  long  space  of  time,  to  wit, 
ten  days,  and  thus  prevented  from  earning  her 
salary  of  $2  per  day;  and  this  plaintiff  the 
said  George  Hawkins,  the  husband  of  said 
Marie  Hawkins,  was  deprived  of  the  society, 
services,  companionship,  and  solace  of  bis  said 
wife,  and  was  compelled  to  and  did  incur 
large  expense  and  outlay,  both  of  time  and 
money,  in  attending  to  and  caring  his  said 
wife  as  aforesaid,  whereby  he  was  damaged  in 
a  large  sum,  to  wit,  $1,000.  That  at  the'time, 
to  wit,  the  26th  day  of  May,  1890,  when  the 
said  defendant  corporation,  by  its  carelessness 
and  neglect  as  aforesaid,  caused  the  injury 
aforesaid,  the  plaintiff  Marie  Hawkins  was 
enceinte,  and  that  the  injury  to  her  body  as 
aforesaid,  caused  by  the  collision  aforesaid, 
was  of  such  a  severe  character  that  it  caused 
the  death  of  the  child  with  which  the  said 
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plaintiff  was  then  and  there  eneeinte  as  afore- 
said; and  that  since  the  filing  of  the  second 
amended  complaint,  and  the  answer  thereto 
herein,  to  wit,  on  October  5, 1890,  the  plaintiff 
Marie  Hawkins  lost  the  said  child,  and  bv 
reason  whereof  the  said  Marie  Hawkins  suf- 
fered great  pain  in  body  and  distress  .of  mind 
in  giving  birth  to  the  said  child  dead,  and  in 
the  loss  of  the  said  child,  and  these  plainiiffa 
were  compelled  to  and  did  expend  large  sums 
of  money  in  curing  the  said  Marie  Hawkins, 
and  suffered  other  damages  therein."  The 
case  was  commenced  within  a  few  days  after 
the  injury  occurred,  and  originally  charged 
no  damage  accruing  later  than  ten  days  from 
May  26.  but  subsequent  to  October  6  the  last 
paragraph  was  added  as  a  supplemental  com- 
plaint. 

The  first  error  complained  of  relates  to  the 
husband's  alleged  damage.  The  defendant 
requested  the  court  to  charge  that  the  fact  thai 
the  husband  was  joined  as  a  plaintiff  in  the 
action  gave  him  no  right  to  recover  any  dam- 
ages on  his  own  account,  for  lessor  injury  sus- 
tained by  him.  This  request  was  refused,  and 
the  court  charged  instead:  "If  the  jury  find 
for  the  plaintiffs,  and  if  they  find  that  by  rea- 
son of  the  injuries  of  the  wife,  Marie  Hawkins, 
the  husband,  Qeorge  Hawkins,  was  deprived 
of  the  ordinary  benefit  of  his  wife's  services, 
then  the  jury  may  in  computing  the  damages 
take  into  consideration  a  fair  compensation  of 
such  loss  caused  by  the  wife's  injuries.''  At 
common  law,  when  a  wife  was  injured  through 
the  tort  of  a  third  person,  the  injury  and  vhe 
right  of  action  were  hers;  but  she  could  not 
sue  unless  her  husband,  if  living,  joined  her 
as  plaintiff.  The  recovery  in  that  case  was  the 
pecuniary  measure  of  her  own  injury  and  suffer  • 
ing  in  bcicly  and  mind.  But  there  was  another 
element  of  damage  which  could  be  recovered 
onlv  by  her  husband  suing  alone  in  a  separate 
action,  viz.,  his  loss  of  her  services,  and  bis  out- 
lay in  restoring  her  to  health.  In  this  case  the 
complaint  seems  to  have  been  based  upon  the 
idea  that  he  could  also  recover  for  the  society, 
companionship,  and  solace  of  his  wife,  but  we 
do  not  understand  these  to  be  recoverable  in- 
juries. As  matter  of  fact,  unless  death  ensues 
the  husband  is  not  deprived  of  either,  although 
his  enjoyment  of  them  may  be  lessened  by 
the  knowledge  of  his  wife's  suffering.  They 
are  of  those  sentimental,  intangible  injuries 
which  the  law  cannot  measure.  Even  in  case 
of  death,  they  are  not  elements  of  damage.  3 
Thomp.  Neg.  p.  1289;  Howard  County  Comrs. 
V.  Legg.  98  Ind.  628. 

The  departure  from  the  common  law  has,  in 
the  most  of  tiie  states,  been  in  the  direction  of 
securing  to  the  wife  the  right  to  sue  alone  for 
injuries  to  her,  and  giving  her  the  fiuits  of  her 
action  as  her  separate  property.  In  others,  as 
Wisconsin  (Rev.  Stat.  §  2680,)  husband  and 
wife  may  recover  in  the  same  action  for  all 
the  injuries  to  both,  in  case  of  a  tort  commit- 
ted against  her.  The  instruction  requested  by 
the  appellant  was  based  upon  the  common-law 
rule,  and  would  have  been  a  proper  instruc- 
tion were  the  common  law  in  this  particular 
in  force  here.  But  inasmuch  as  the  right  to 
sue  for  a  tort  which  one  has  suffered  is  a  chose 
in  action,  and  therefore  property,  in  those 
states  where,  as  here,  all  property  acquired  by 
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•either  spouse,  otherwise  than  by  gift,  bequest, 
demise,  or  descent,  is  common  or  community 
property,  this  chose  in  action  is  suable  by  that 
member  of  the  community  who  has  the  dispo- 
sition of  the  community  personalty.  So  in 
Texas  it  is  held  that  the  wife  is  not  either  a 
necessaiy  or  a  proper  party  to  an  action  for  an 
^issault  committed  upon  her.  Ezell  v.  Dodson, 
-60  Tex.  331;  QaUagher  v.  Uoioie,  66  Tex.  265. 
And  in  California  the  husband  is  held  to  be  a 
necessary  party,  since  he  has  the  mana^ment 
and  power  of  disposition  of  the  right  to  dam- 
ages as  part  of  the  common  property.  Me  Fad- 
<Un  V.  Banta  Ana,  0.  dt  T.  St.  B.  Co,  87  Cal. 
464.  11  L.  R.  A.  262. 

Our  statutes  are  substantially  the  same  in 
this  respect  as  those  of  Texas  and  California, 
and  we  see  no  reason  why  we  should  not  fol- 
low the  decisions  of  those  states.  Id  this  case, 
therefore,  the  husband  was  the  only  necessary 
party,  though  the  wife,  by  section  7  (Code 
1881),  is  a  proper  party,  and  in  this  action  all 
of  the  dama^  naturally  flowing  from  the  in- 
jury complaioed  of  are  recoverable.  The  first 
■olemeot  of  these  to  be  considered  is  that  direct- 
ly connected  with  the  person  of  the  wife,  the 
iDJury,  and  its  subsequent  consequences, 
whether  permanent  or  temporary,  and  her 
pain,  suffering,  wounded  feelinss,  etc.,  next, 
the  cost  of  her  nursing,  medical  attendance, 
4ind  medicines,  which,  although  they  could,  at 
•common  law,  be  recovered  by  the  husband 
:aloDe,  are  with  us  presumptively  expenses  in- 
cuned  and  paid  by  the  community;  and,  last- 
ly, the  loss  of  the  wife's  services  in  the  house- 
hold. Under  this  ruling  it  is  apparent  that  the 
instruction  asked  by  the  defendant  was  proper- 
ly refused,  and  that  given  by  the  court,  as 
4ibove,  was  substantially  correct 

The  second  point  made  bv  appellant  is  that 
ihe  court  erred  in  instructing  the  jury  thus: 
'It  is  the  law  that  where  a  passenger,  being 
carried  on  a  train,  is  injured  without  fault  of 
h\s  own,  there  is  legal  presumption  of  negli- 
gence, casting  upon  the  carrier  the  burden  of 
•disproving  it."  Such  is  not  the  law  as  laid 
down  by  very  numerous  authorities.  The  lan- 
guage of  the  charge  in  question  was  apparently 
taken  from  Cooley  on  Torts,  (2d  ea.)  p.  796, 
where  it  is  quoted  with  approval,  as  being  well 
said  in  a  Pennsylvania  case.  There  k>11ow 
several  lines  in  the  text,  however,  which  qual- 
ify the  quotation,  and  make  it  clearly  the  law 
when  applied  to  the  cases  intended  to  be  cov- 
•ered  by  it.  These  additional  lines  are  also 
taken  from  the  Pennsylvania  case,  but  with- 
out credit  by  quotation.  The  case  was  Meier 
V.  Pennttylvania  JB.  Co.  64  Pa.  226,  8  Am.  Rep. 
^81,  where  the  exact  language  is:  "Prima  fa- 
oie,  where  a  passenger,  being  carried  on  a 
train,  is  iniured  without  fault  of  his  own, 
there  is  a  legal  presumption  of  negligence, 
-casting  upon  the  carrier  the  onue  of  disproving 
it.  .  .  .  This  is  the  rule  when  the  injury 
is  caused  by  a  defect  in  the  road,  cars,  or  ma- 
■chinery,  or  by  a  want  of  diligence  or  care  in 
those  employed,  or  by  any  other  thing  which 
the  company  can  and  ought  to  control  as  a 
part  of  its  duty,  to  carry  the  passengers  safely; 
but  this  rule  of  evidence  is  not  conclusive." 
lio  case  cited  to  us,  or  Uiat  we  have  been  able 
<to  find,  goes  further  than  this.  See  Patterson, 
Railway  Accident  Law,  chap.  6,  p.  438,  et  seq. 
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In  Federal  St,  d  P.  V,  R,  Co,  v.  OH^eon,  96 
Pa.  83,  a  passenger  on  the  street-car  of  a  rail- 
way company  was  struck  and  injured  by  a 
passing  load  of  hay.  The  charge  of  the  trial 
court  was  that  if  plaintiff  was  without  fault  he 
was  entitled  to  recover,  unless  the  defendant 
satisfied  the  jury  by  the  weight  of  evidence 
that  the  injury  arose  from  an  accident  which 
could  not  oe  prevented  by  the  utmost  skill, 
foresight,  and  diligence  on  the  part  of  the 
driver.  Held  error;  and  the  court  said:  '*It 
is  true  in  many  cases  the  mere  fact  of  injury 
to  a  passenger  raises  the  presumption  of  want 
of  care  on  the  part  of  the  railroad  company. 
Such  is  the  case  when  the  injury  results  from 
defective  tracks,  cars,  machinery,  or  motive 
power.  Here  there  was  no  privity  between 
the  company  and  the  driver  of  the  wagon. 
.  .  .  We  see  nothing  in  the  case  which  re- 
lieved the  defendant  m  error  from  proving^ 
negligence,  or  that  threw  on  the  company  the'' 
burden  of  disproving  it." 

Applying  the  just  rule  thus  laid  down  to  the 
case  at  bar,  we  do  not  see  how  the  charge 
given  by  the  court,  even  had  it  been  modified 
as  quoted  from  Meier  v.  Pennsylvania  R,  Co.^ 
supra,  could  hav6  been  pertinent.  The  nature 
of  the  accident  was  not  such  as  to  warrant  say- 
ing anything  about  the  machinery;  and  the 
question  whether  the  servants  of  the  appellant 
violated  any  duty  to  Mrs.  Hawkins  in  allowing 
the  dummy  to  run  so  close  behind  the  wagon 
as  to  touch  or  push  it,  so  that  when  the  wagon 
was  turned  into  the  side  street  by  the  driver  it 
was  upset,  was  the  very  question  which  the 
jury  was  to  decide  upon  the  proofs.  They 
were  to  say  whether,  under  all  the  circum- 
stances, there  was  negligence  in  so  running  the 
car  at  the  rate  of  speid  at  which  it  traveled,  or 
in  not  stopping  the  car  when  the  wagon  slack- 
ened its  pace  in  turning  out.  But  if  the  fact 
of  injury  was  to  determine  the  negligence 
prima  facie,  the  jury  would  naturally  stop  its 
consideration  of  the  other  questions,  and  look 
to  the  defendant's  evidence  to  see  whether  there 
was  anvthing  to  negative  the  presumption  de- 
clared by  the  court.  For  this  error  the  case 
must  be  reversed. 

But  there  are  some  other  matters  which  it  is 
necessaiy  to  advert  to  in  view  of  another  trial. 
The  appellant  claims  contributory  negligence 
on  the  part  of  Mrs.  Hawkins  in  taking  a  seat 
on  the  outside  of  the  dummy  when  she  could 
have  sat  safely  on  the  inside  of  the  trail  car. 
This  we  cannot  support.  The  seats  on  the 
dummy  were  for  passengers,  and  any  one  sit- 
ting there  had  the  same  right  to  be  protected 
against  the  negligence  of  the  company's  serv- 
ants as  though  he  had  sat  inside.  The  origi- 
nal claim  in  this  case  was  for  special  damage 
to  a  dress  worn  by  Mrs.  Hawkins,  in  the  sum 
of  $25,  $20  for  loss  of  her  earnings  as  a  bath- 
tender,  and  $3,000  general  damages.  But  by 
the  third  amended  and  supplemental  com- 
plaint, filed  after  the  delivery  of  her  child,  the 
demand  was  raised  to  $25,0(K).  We  can  see  no 
reason  for  this  very  great  increase  in  the  al- 
leged damaire,  unless  it  was  upon  the  theory 
that,  if  the  death  of  the  child  could  be  shown 
to  have  been  caused  by  the  injury  to  its  mother, 
that  fact  would  be  ground  for  an  enhancement 
of  the  damage.  Nor  can  we  upon  any  other 
theory  account  for  the  vast  amount  of  medi* 
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cal  testimony  adduced  to  show  that  the  death 
of  the  child,  some  three  weeks  before  itsdeliv- 
erj,  was  attributable  to  the  blows  and  fright 
ioflicted  upon  Mrs.  Hawkins  four  months  and 
nine  days  before  its  delivery.  Had  this  testi- 
mony ueen  coupled  with  any  attempt  to  show 
that  in  giving  birth  to  the  child  the  mother  had 
suffered  any  unusual  pain  or  illness,  or  that  by 
the  death  or  the  child  and  her  subsequent  car- 
riage of  it  for  several  weeks  in  that  condition 
she  bad  been  subjected  to  extraordinary  dis- 
tress of  body  or  romd,  we  might  discern  some 
purpose  in  it.  But  it  is  admitted  tliat  the  mere 
loss  of  the  child  by  its  death  en  ventre  m  mere 
is  not  a  recoverable  damage,  and.  for  aught 
that  appears,  there  was  no  perceptible  differ- 
ence in  the  amount  of  pain  and  illness  attend- 
ing the  delivery  of  the  child  dead  from  what 
there  would  have  been  had  it  been  alive.  It 
may  have  been  imagined  that  there  would  be, 
but  there  was  no  testimony  that  there  was.  It 
appeared  that  the  child  on  May  26  must  have 
been  at  least  four  months  advanced.  On  that 
day  the  accident  occurred,  after  which  Mrs. 
Hawkins  went  home  without  assistance.  She 
was  immediately  attended  by  a  physician,  who 
found  symptoms  of  a  miscarriage.  But  after 
about  ten  aays  of  quiet  and  treatment  the  dan- 
ger apparently  passed  away,  and  she  resumed 
her  accustomed  household  duties,  usin^  great 
care  and  caution,  however,  against  anv  impru- 
dence which  might  bring  on  the  dreaded  mis- 
carriage. She  continued  somewhat  nervous 
and  anxious,  and  suffered  some  pain  and  bad 
some  faint  spells;  but  the  child  was  alive,  and 
remaioed  so  until  a  certain  time  some  four 
weeks  before  October  5,  after  which  no  signs 
of  life  were  observed.  No  physician  was  sum- 
moned until  the  day  of  her  cfelivery,  and  the 
confinement  lasted  some  fourteen  hours.  It 
was  about  two  months  later  before  she  could 
resume  her  household  duties.  Previous  to  the 
accident  she  was  a  healthy  woman,  and  had 
none  of  the  symptoms  described.  Upon  these 
summarized  facts,  the  lury  was  to  find  what 
pecuniary  injuiy  the  plaintiffs  suffered  from 
the  tort  committed  against  Mrs.  HawkiDS,  not 
in  any  sense  against  the  child.  Oases  are  cited 
to  show  that  damaf^es  have  been  recovered  for  a 
miscarriage.  Shartle  v.  Minneapolis,  17  Minn. 
808,  (Gil.  284;)  Barbee  v.  Eeese,  60  Miss.  906; 
Brouon  v.  Chicago,  M,  <ft  8t,  P.  R.  Co.  54  Wis. 
842.  But  in  all  such  cases  it  will  be  found 
that  the  recovery  was  for  the  ill-health  and 
suffering;  attendant  and  consequent  upon  the 
miscarriacre,  and  not  in  any  sense  for  the  loss 
of  the  child. 

In  this  case,  however,  respondent's  own 
medical  experts  sa^  there  was  no  miscarriage, 
but  a  premature  birtb,  caused  by  the  death  of 
the  child  from  insufficient  nourishment,  refer- 
able probably  to  the  injury  and  friffht  occur- 
ring to  the  mother  in  May  previously.  Now, 
time  is  not  considered  in  establishing  liability 
for  injuries,  except  that  when  what  are  claimed 
to  be  effects  of  an  injury  appear  at  a  period  re- 
mote from  the  injury  the  proximateness  of  the 
cause  is  more  difficult  to  prove.  And  so  we 
have  no  doubt  that  if  Mrs.  Hawkins  shows  im- 
pairment of  health  and  suffering  growing;  out 
of  the  death  and  premature  birth  of  her  child, 
which  would  not  have  attended  its  birth  at  the 
usual  time,  either  alive  or  dead,  and  also  that 
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the  child's  death  Is  attributable  to  a  negligent 
injury  which  she  received,  respondents  can  re- 
cover for  her  suffering  and  impaired  health. 
But  she  must  show  the  injury  by  appropriate- 
evidence,  and  the  mere  proof  that  ttw  child 
died,  and  was  premature] v  delivered,  as  a  re- 
sult of  the  acciaent,  would  not  be  sufficient  U> 
presume  substantial  damage  therefrom.  We^ 
are  led  to  say  this  much  from  a  belief  that, 
from  the  way  the  case  went  to  the  jury,  the 
death  of  the  child  probably  occupied  a  large 
place  in  its  calculations,  and  tended  to  cause 
the  return  of  a  somewhat  excessive  verdict, 
upon  the  showing  of  actual  damage,  thouj^h 
we  do  not  wish  it  understood  that,  if  the  size 
of  the  verdict  were  the  only  ground  of  objec- 
tion, we  should  on  that  account  reverse  ihe- 
case.  It  is  matter  of  common  knowledge 
that  every  woman  who  is  enceinte,  and  partic- 
ularly one  who  is  so  for  the  first  time,  is  more 
or  less  prone  to  nervousness  and  anxiety,  as^ 
well  as  that  the  travail  of  childbirth  is  a  time 
of  suffering,  illness  and  danger;  so  that  it  is- 
not  just  to  impose  upon  the  merely  careless  tort- 
feasor, without  previous  knowledge  of  her  con- 
dition, liability  for  more  of  her  trouble  than 
he  has  actually  caused. 

Judgment  retereed,  and  cause  remanded  for 
a  new  trial. 

Anders*  Ch,  J,,  and  Dunbart  J.,  concur; 
Hoyt,  J.,  did  not  sit  at  the  hearing,  he  being- 
disqualified. 

Bcott,  J,,  dissenting: 

I  cannot  agree  with  the  conclusion  reached- 
by  the  majority  in  this  case,  as  to  the  ground 
upon  which  the  judgment  is  reversed,  that  the 
right  to  a  recovery  was  not  limited  to  cases- 
wherc  the  injury  was  due  to  some  act  or  omis- 
sion of  the  company  in  the  instruction  which 
was  given  as  to  the  presumption  of  negligence 
arising  in  case  of  injury.  In  this  case  the  in- 
struction could  only  have  been  injurious  as< 
bearing  upon  the  fact  that  the  injury  might 
have  l^n  caused  solely  by  the  negligence  of 
the  driver  of  the  express  wagon  in  not  get- 
ting out  of  the  way,  or  in  turning  off  so  ab- 
ruptly. There  was  no  question  as  to  the  re- 
spondent having  been  hurt  in  this  collision, 
and  I  think  this  general  charge  complained  of 
was  remedied,  explained,  and  limited  in  a  sub- 
sequent instruction,  wherein  the  court  charged 
the  jury  tbat  "it  is  claimed  in  this  case  by 
the  plaintiffs  that  the  iujuries  received  by  Ma- 
rie Hawkins  were  suffered  from  the  conse- 
quences of  a  collision  which  took  place  be- 
tween the  cable  car  of  the  defendant  and  a 
wa^on  driven  by  one  Keller,  who  is  a  witness 
in  this  cause.  In  order  to  enable  the  plain- 
tiffs to  recover,  it  is  not  sufficient  to  show 
merely  that  the  collision  occurred  and  that  the 
plaintiff  Marie  Hawkins  was  injured  inconse- 
quence of  it.  In  order  to  make  the  defendant 
liable  for  such  injuries,  it  must  further  appear 
by  a  preponderance  of  the  evidence  that  the 
collision  resulted  from  the  negligence  of  the 
defendant  or  its  employes.  And  I  instruct 
you,  further,  that  if  you  should  find  from  the 
evidence  that  the  collision  was  caused  by  the 
nes:ligence  or  carelessness  of  the  man  who  was 
driving  the  wagon,  and  not  by  the  negligence- 
or  carelessness  of  the  defendant,  then  the  per- 
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«oii  driving  or  owDtog  the  wagon  would  be  li- 
able for  such  injuries,  and  it  would  be  your 
<luty  in  such  case  to  find  for  the  defendant  in 
this  case."  Here  the  jury  were  specifically 
told  that  the  plaintiffs  could  only  recover 
in  case  the  defendant  was  negligent,  and  that 
mere  proof  of  the  Injury  was  not  sufficient, 
and  it  seems  to  me  that  the  Jury  could  only 
faaTO  understood  that  the  right  to  a  recovery 
was  so  limited,    t  do  not  understand  that  any 
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question  was  raised  over  the  testimony  relat- 
ing tx>  the  death  of  the  cliild.  except  tliat  its 
death  was  claimed  to  have  been  too  remote  to 
warrant  any  recovery  of  damages  for  anything 
resulting  from  it.  nor  do  I  understaod  that  the 
Judflrment  is  reversed  upon  any  such  vrouod; 
so  I  do  not  desire  to  examine  or  comment  upon 
the  evidence  in  this  respect.  I  think  the  Judg- 
ment should  have  been  affirmed. 


ALABAMA  SUPREME  COURT. 


Emma  L.  LINDSAY,  Appt, 
Mary  K.  COOPER  a  at. 
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!•  The  slleiiee  of  ba  admliriatratar  in 
respect  to  any  individnia  title  or  dalm 
to  property  sold  by  him  In  person  as  that  of 
his  intestate,  under  order  of  the  court«  estops 
him  and  those  who  claim  under  him  from  after- 
wards  settincr  up  a  legal  title  whioh  he  had  at  the 
time  of  the  sale. 

-8.  Porduwers  at  a  Jadieial  sale*  al- 
though for  Talne  and  in  fl^od  Ikith* 
are  affected  to  the  same  extent  as  the  person 
whose  title  they  buy,  by  an  estoppel  in  paU 
whioh  prevented  him  from  asserting  the  title. 

3.  A  rinfht  of  action  to  establish  an  in- 
tereiL.  in  property  purchased  at  a  Jadi- 
eial sale  under  an  Invalid  title,  for  which  pur- 
chase money  notes  are  irl^en  on  reoelTlnfr  a  bond 
for  title,  does  not  accrue  until  the  notes  are 
paid. 

•4*  An  estoppel  may  be  the  basis  of  a 
claim  to  establish  a  trust  in  land  of 

which  the  defendants  have  both  the  legal  title 
and  possession. 

4S«  An  estoppel  in  pais  alone  is  not  soUi- 
cient  to  cause  equity  to  compel  a  trans- 
fer of  the  title  to  real  estate  to  the  one  in 

whose  favor  it  runs  when  the  value  of  the  land 
has  materially  increased  sinoe  the  estoppel  ao- 


omed,  BO  that  payment  of  its  former  value  with 
interest  will  Involve  less  injury  to  those  in  pos- 
sesBlon. 

(January  d,  1891.) 

APPEAL  by  complainant  from  a  decree  of 
■the  Chancery  Court  for  Colbert  County  in 
favor  of  defendants  in  a  auit  brought  to  enforce 
an  alleged  trust  in  certain  real  estate.    Bevemd. 

The  facts  are  stated  in  the  opinion. 

Mr.  J.  B.  Moore,  for  appellant: 

Price  as  administrator  or  Walker's  estate 
filed  a  petition  in  the  probate  court  for  an  or- 
der to  sell  the  land  in  controversy  in  which 
under  oath  he  alleged  that  Walker,  his  intes- 
tate, died  "seised  and  possessed"  of  said  land. 
He  procured  the  order  and  sold  the  land  to 
Winston.  If  now  living  he  would  be  estopped 
from  daiihing  this  land  and  bis  petition  would 
be  conclusive  evidence  against  him  that  the 
land  belonged  to  Walker. 

JSteels  V.  Adams,  21  Ala.  584;  Doe  v.  Walter$, 
16  Ala.  714;  Hendricka  v.  Kelly,  64  Ala.  888; 
Pmoere  v.  Harria,  68  Ala.  409;  Prickett  v. 
aUbert,  76  Ala.  815;  Alabama  G.  8.  R  Co,  T. 
South  d}  North  Ala.  R.  Co.  84  Ala.  570,  5  Am. 
St.  Rep.  401;  1  Perry,  Tr.  §  488;  2  Perry,  Tr. 
fcS^  468,  464;  Putnam  v.  Ttfter,  10  Cent.  Kep. 
752,  117  Pa.  570;  Milea  v.  Left,  60  Iowa,  108; 
Maaon  v.  WiUiama,  66  N.  C.  564;  Viiaa  v. 
Maaov,  25  Wis.  810. 

'  'Seised  and  possessed"  means  a  holding  by 
the  rightful  owner. 


Ifora.— Estoppel  in  paU  upon  defendant  aa  baaia  for 
aelion  to  recover  real  eatate. 

A  simple  estoppel  does  not  have  the  effect  of  con- 
veyinsr  the  le^al  dtle.  Miller  v.  Cook,  10  L.  R.  A. 
'20:2,  185  III.  190,  in  which  case  an  estoppel  upon 
the  mortRaffor  of  property  from  questioning  the 
validity  of  a  tax  deed  thereof  was  held  not  to  have 
the  effect  of  conveyinir  to  the  holder  of  the  tax 
^eed  either  the  title  or  rights  of  the  mortgagor. 

The  action  or  ejectment  is  coofloed  to  cases  where 
'the  claimant  has  the  possc^^ory  title.  See  note  to 
Murphy  v.  Bolger  (lU.)  1  L.  EL  A.  309. 

And  plaintiff  must  recover  upon  the  strength  of 
his  own  title,  and  cannot  rely  upon  the  weakness 
-of  defendant*8  claim.  See  note  to  Greene  v.  Couse 
<N.  Y.)  18  L.  R.  A.  206. 

In  acoordanoe  with  the  general  principle  upon 
which  the  action  of  ejectment  is  founded,  and  in 
view  of  tho  character  of  the  rights  created  by  an 
estoppel  in  pais,  it  seems  to  be  generally  held  that 
the  existonoe  of  such  estoppel  In  favor  of  one  out 
of  possession  of  real  estate  will  not  enable  him  to 
-maintain  ejectment  against  the  one  bound  by  the 
^estoppel  who  has  the  le^ial  title  and  is  in  possession 
of  the  property.  De  Mill  v.  Moffat,  49  Mich.  126; 
Hayes  v.  Livingston,  84  Mich.  884, 22  Am.  Rep.  683; 
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Winslow  V.  Gooper,  104  111.  238 ;  Nims  v.  Sherman, 
48  Mich.  61 ;  White  v.  Hapeman.  Id.  267. 

So  in  ejectment  a  plaintiff  cannot  rely  on  estop- 
pel to  prevent  defendant  from  disputing  his  alleged 
title.  To  recover  he  must  show  a  clear  legal  title. 
Nix  V.  Oolllns,  65  Oa.  219. 

So  an  estoppel  in  pais  cannot  be  made  the  basis 
of  a  writ  of  possession  after  a  Judgment  foreclosing 
a  mortgage.   Thompson  v.  Campbell,  67  Ala.  188. 

So  estoppel  by  admission  of  the  seisin  of  plain- 
tiff^ husband  is  not  sufficient  to  sustain  an  action 
for  dower.    Hamlin  v.  Hamlin,  19  Me.  141. 

On  the  other  hand,  equity  seems  never  to  have 
hesitated  to  compel  a  transfer  of  the  title  when- 
ever it  has  been  called  upon  to  do  so  if  the  complain- 
ant was  clearly  entitled  to  such  relief,  although  the 
cases  in  which  the  Jurisdiction  has  been  Invoked 
seem  to  be  rare ;  and  it  also  seems  that  the  estoppel 
has  usually  been  used  as  a  defense  by  the  one  in 
possession,  either  in  the  ejectment  suit  where  such 
prooedure  is  permitted,  or  by  an  application  to 
equity  to  enjoin  the  ejectment  suit,  or  to  afford 
such  other  relief  as  was  appropriate  in  the  prem- 
ises. 

Where  one  having  in  his  possession  a  deed  of 
entail  running  in  his  own  favor  engrossed  the 
Jointure  deed  of  the  wife  of  his  elder  brother  in 
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MeKenne  v.  Baldridge,  49  Ala.  566: 1  Washb. 
Real  Prop.  84;  4  Kent,  Com.  2;  Andenon  ▼. 
Knox,  20  Ala.  161;  2  Devlin,  Deeds,  g  8»5. 

Appellees  claim  title  under  and  through 
Price  who  is  estopped,  and,  being  privies  in 
estate  to  Price,  are  also  estopped. 

2  Herman,  Estoppel, §§580, 587;  CoOturn  v. 
Br&ughion,  9  Ala.  857;  1  Herman.  Estoppel,  §§ 
20,  145,  citing  BenOey  v.  CUaveland,  22  Ala. 
814;  Edmondaon  v.  Montague^  14  Ala.  870; 
Montgomery  v.  Gordon,  51  Ala.  877;  Catterlin 
V.  Hardy,  10  Ala,  511 ;  Thomason  v.  Odvm,  81 
Ala.  108,  63  Am.  Dec.  159;  Carey  v.  Mc- 
Dovgald,  25  Ala.  120;  DoUtm  v.  StaU,  62  Ala. 
148,  84  Am.  Rep.  2;  MaBterwn  v.  Bentley,  60 
Ala.  521;  2  Pom.  Eq.  §  415,  note  i,  §^  688, 
818;  McOravey  v.  Remson,  19  Ala.  487, 54  Am. 
Dec.  194;  Kennedy  v.  Brown,  61  Ala.  296; 
ffendrieks  v.  Kelly,  64  Ala.  388;  Taylor  v.  Agri- 
cnllvral  ds  M,  Asso.  68  Ala.  229;  Rorer,  Jud. 
Bales,  §§  444,  445. 

Appellees  claim  title  through  one  Barton, 
who  purchased  the  property  at  a  Judicial  sale. 
He  purchased  it  at  a  sale  made  bv  Jones  as 
administrator  of  Price  and  who  obtained  an 
order  and  sold  it  as  belongini^  to  said  Price's 
estate.  Appellees  claiming  as  thej  do  under 
a  Judicial  sale  cannot  as  against  appellant 
claim  and  defend  as  innocent  purchasers  for 
value  without  notice. 

The  maxim  *'cateat  emptor^'  strictly  applies 
to  Judicial  sales  in  which  there  is  no  warranty 
of  title.  The, purchaser  and  those  who  claim 
under  him  have  no  cause  of  complaint  if  the 
title  should  prove  valueless. 

Wilson  V.  WaU,  84  Ala.  288;  Witter  v.  Dud- 
ley, 42  Ala.  616;  T/iames  v.  Eembert,  63  Ala. 
561;  Wallace  v.  Ntchof$,  56  Ala.  821;  Fore  v. 
MeKehne,  58  Ala.  115;  Bland  v.  Boufie,  58 
Ala.  152;  Hiekaon  v.  Lingold,  47  Ala.  449; 
Boykin  v.  Cook,  61  Ala.  472;  Lotelaee  v.  Webb, 
62  Ala.  271;  C^unte  v.  Harlan,  78  Ala.  554; 
Derrick  v.  Brown,  66  Ala.  162. 

There  could  have  been  no  adverse  possession 
between  Steele,  the  verbal  vendee  of  Winston, 
and  his  vendor,  because  Steele  paid  no  part  of 
the  purchase  money. 

Sellers  v.  Hayes,  17  Ala.  749;  McQueen  v. 
leey,  36  Ala.  808. 


Mr.  R.  C.  Briekell  also  for  appellant. 
Mr.  Roullukc  Sb  Nathan  for  appellees^ 

MeClellanv  J.,  delivered  the  opinion  of 

the  court: 

It  is  trough  t  by  the  bill  in  this  case  to  declare- 
and  enforce  a  trust  against  the  respondents  ii> 
respect  of  a  one- third  undivided  interest  in  a 
certain  quarter  section  of  land  to  which  they 
have  the  legal  title,  and  which  they  have  beeu 
in  possession  of  actually  or  by  privity,  since 
1870.    Complainant's  theory  is  that  she  has  a 
perfect  equity  in  and  to  that  interest;  that  tb& 
respondents  hold  the  legal  title  in  trust  for  her, 
and  should  be  decreed  to  execute  that  trust  by 
vesting  title  in  her,  and  held  to  account  for 
rents  and  profits  accruing  pending  the  exist- 
ence of  the  trust    The  facts  are  compltcated, 
but  the  evidence  which  goes  to  establish  them 
is  substantially  free  from  conflict.    We  en- 
counter no  difficulty  in  flndinff  them  to  be  a» 
follows,  so  far  as  material:     William  H.  Price- 
became  seised  and  possessed  of  the  land  in  fee 
simple  absolute  about  the  year  1853.  and  con- 
tinued in  its  occupancy  for  four  or  five  years. 
In  1857  or  1858  he  sold  the  land  by  executoix 
contract  to  Isaac  H.  Walker,  and  put  the  pur- 
chaser in  possession.    Early  in  1860  Walker 
died,  without  having  paid  the  purchase  money 
to  Price,  and  without  having  received  a  con- 
veyance of  it.    Price  became  Walker'a  admin- 
istrator, and  in  that  capacity  took  possessioo 
of  the  tract  in. controversy,  together  with  other 
lands  held  by  the  intestate,  and  applied  to  the 
probate  court  for  an  order  to  sell  all  these  lands- 
for  the  payment  of  decedent's  debts.    An  order 
of  sale  was  made,  and,  acting  under  it.  Price- 
sold,  on  December  17,  1860,  ul  of  said  lands 
as  the  property  of  the  intestate.    At  this  sale- 
Thomas  £.  Winston  became  the  purchaser  of  ihe- 
quarter  section  in  question .   In  accordance  with 
the  terms  of  the  sale  the  purchaser  executed  hia> 
several  notes,  with  sureties,  for  the  purchase- 
money,  and  Price  executed  to  him  a  bond  for 
title,  binding  himself,  as  such  administrator, 
to  convey  all  the  right,  title,  and  interest  of 
the  intestate  upon  payment  of  the  purchase- 
money  notes.     Winston  was  let  into  possession 
immediately,  and  rented  the  land  for  the  year 


poflsesBtoD  of  the  property,  concealing  the  fact  of 
the  60  tail,  the  court,  after  the  death  of  the  brother, 
established  the  wlfe^s  Jointure  rierhts  against  the 
one  holding  the  deed  and  all  claiming  by  or  under 
him.    Raw  V.  Pote,  2  Vern.  288. 

In  Saunderson  v.  Ilallance,  66  N.  C  8E2, 47  Am. 
Dec.  218,  the  court  compelled  one  who  stood  by  and 
aaw  lands  in  which  be  bad  an  interest  purchased 
as  the  land  of  another  at  public  auction  without 
discioelng  his  title,  to  convey  hia  interest  to  the 
purchaser  upon  receiving  what  he  paid  for  the 
land,  which  in  that  ease  was  merely  a  nominal  sum. 

In  equity  an  estoppel  resting  in  parol  may  form 
the  basis  of  an  aflBrmattve  action  to  pass  the  title 
to  lands.   Taylor  v.  Agricultural  &  M.  Asso.  68  Ala. 


Where  the  heirs-at-law  Induced  plaintiff  to  pur- 
chase testator^s  land  at  an  administrator's  sale  un- 
der an  order  of  court  which  afterwards  proved  to 
be  invalid,  the  court  held  that  plaintiff  had  a  rem- 
edy in  equi^  to  compel  them  to  convey  their  in- 
terest in  the  premises  to  him.  Favill  v.  Boberts,  8 
Lans.2S.60N.Y.  836. 

But  the  damages  to  support  an  estoppel  and  con- 
Tert  the  owner  into  a  trustee  must  le  tomething 

16  L.  R.  A. 


more  substantial  than  what  would  technically 
amount  to  a  consideration  for  a  contract.  It  must 
be  of  such  character  that  the  person  sustaining  it 
cannot  be  put  back  into  his  former  position  and. 
cannot  be  adequately  compensated  by  pecuniary 
damages,    l^t  v.  Dolihite,  72  N.  a  562. 

8o  where  the  former  owner  of  land  which  had< 
been  sold  for  taxes  represented  to  a  third  persoi^ 
that  the  tax  title  was  good  and  persuaded  him  to- 
purchase  it,  although  enjoined  upon  learning  that 
the  tax  title  was  void  from  setting  up  his  legal 
title  as  against  the  claimant  of  the  tax  title,  he- 
was  not  compelled  to  make  a  transfer  of  his  title- 
rather  ttian  compensate  the  holder  of  a  tax  title 
for  the  amount  claimed,  nor  was  an  agreonneat  be^ 
tween  the  parties  enforced  which  provided  that  iiv 
case  the  tax  claimed  was  not  paid  within  a  certain 
time  the  tax  title  of  the  holder  should  become  ab- 
solute.   Nelson  v.  Kelly,  91  Ahi.  668. 

There  is  little  doubt  that  other  cases  exist  where- 
similar  equitable  relief  has  been  granted.  But  iT 
such  cases  do  exist,  the  fact  of  the  granting  or 
such  relief  seems  to  have  remained  unindexed 
since  a  careful  search  has  failed  to  reveal  them. 
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1861  to  John  A.  Steele.  Steele  was  a  surety 
on  the  notes  given  by  Winston  to  Price  as 
Walker's  administrator.  At  the  close  of  1861, 
Sleele  and  Winston  had  a  parol  understanding 
and  agreement  by  the  terms  of  which  the  for- 
mer was  to  take  the  land  off  Winston's  bands, 
and  assume  and  pay  the  purchase-money  notes 
as  they  matured.  Under  this  agreement,  Steele 
coniinued  in  possession  and  cultivation  of  the 
land  as  the  owner  of  it  until  1870^  but  paid 
nothing  on  the  notes.  Meantime  Price  died  in 
1865,  wiihout  asserting  any  individual  claim 
or  title  to  the  land,  and  without  taking  any 
steps  as  Walker's  administrator  to  collect  the 
notes  of  Winston.  On  December  18,  1865. 
Tbeophilus  A.  Jones  qualified  as  administrator 
of  Price's  estate,  and  soon  afterwards  reported 
and  had  the  estate  declared  insolvent;  but  it 
does  not  appear  that  be  advanced  any  claim  to 
this  land  prior  to  1870.  Winston  died  in  1869; 
and  in  1870,  Steele  delivered  the  possession  of 
tbe  land  to  Jones,  as  Price's  administrator,  by 
whom  it  was  sold  as  assets  of  Price's  estate  un- 
der probate  order  on  April  24,  1872,  to  Clark 
T.  Barton,  tbe  sale  being  regularly  reported 
and  confirmed,  and  conveyance  executed  to  tbe 
purchaser  as  ordered  by  the  court.  The  re- 
spondents, Mary  K.  Cooper,  Minerva  Wins- 
ton, and  Calvin  G.  Jackson,  held  by  mesne 
conveyances  from  said  Barton.  After  Price's 
death  one  Weaiberford  became  the  adminis- 
trator de  bonis  non  of  the  estate  of  Isaac 
Walker.  Weatberford  having  died  this  ad- 
ministration was  committed  to  Abner  W. 
IJgon,  seneral  administrator  for  tlie  county  of 
Franklin  on  January  25,  1861).  It  does  not 
appear  that  either  Weatberford  or  Ligon  ever 
made  any  efforts  to  realize  on  the  Winston 
notes  by  proceedings  against  the  makers  thereof 
personally,  or  against  the  land,  until  1872. 
Then  Ligon,  as  administrator  of  Walker,  filed 
a  statement  of  the  notes  as  a  claim  against  the 
estttte  of  Thomas  £.  Winston.  Lewis  B. 
Thornton,  having  qualified  as  administrator 
de  bonis  non  of  Winston's  estate,  reported  the 
same  insolvent,  and  a  decree  passed  so  declar- 
ing. The  claim  by  Ltgon  was  filed  while  the 
estate  of  Winston  was  being  administered  un- 
der this  decree  as  insolvent,  and,  pending  this 
state  of  things,  Ligon  obtained  an  order  to  sell 
the  Winston  notes,  along  with  other  claims  l)e- 
longine  to  Walker's  estate.  At  a  sale  under 
this  Older  John  £.  Moor'*  bought  these  notes 
at  the  price  of  $50,  which  was  distributed  to 
the  creditors  of  Walker's  estate,  and;  ^ya8•let  in 
to  the  representation  of  the  claim  based  upon 
them  against  Winston's  estate.  This  claim 
was  contested  by  Winston's  administrator, 
but  whether  meritoriously  or  not  we  are  not 
advised,  as  the  objectiop  was  held  not  to  have 
been  seasonably  made,  and  the  estate  was  upon 
that  ground  adjudged  to  be  liable  for  it,  (see 
Thornton  v.  Moore,  61  Ala.  847);  and  the  ad- 
ministrator compromised  it  with  Moore  by 
PftyiDK  $1*100  therefor.  It  appears,  further, 
that  no  cognizance  was  had  of  this  land,  or 
the  interest  of  Winston  In  it,  in  the  adminis- 
tration of  his  estate.  It  was  not  administered. 
The  estate,  though  declared  insolvent,  was  not 
so  in  fact,  or,  rattier,  by  com  promises  and  the 
like,  effected  by  Thornton  with  creditors,  their 
demands  were  satisfied,  and  a  considerable 
sum  remained,  which  was  distributed  to  the 
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intestate's  children.  The  present  complainant 
is  one  of  these  children.  There  are  two  others 
who  do  not  Join  in  this  bill.  The  complainant 
was  bom  in  March,  1864,  and  filed  this  bill 
September  10,  1887,  within  three  years  after 
attaining  her  majoritv. 

Whether  or  noi  Price  and  his  privies  are  es- 
topped to  assert  his  legal  title  against  Winston 
and  those  claiming  under  him,  and,  among  tbo 
rest,  the  present  complainant,  is  a  prominent, 
if  not,  indeed,  a  vital,  question  in  the  case. 
The  facts  specially  bearing  upon  this  inquiry, 
which  have  not  before  been  adverted  to,  are 
the  following:  In  his  petition  to  the  prolmte 
court  for  an  order  to  sell  this  slonjg  with  other 
land  as  the  administrator  of  Walker,  Price 
alleged  that  his  intestate  died  "seised  and 
possessed  "  of  all  the  land  sought  to  be  sold; 
and  this  averment  is  not  in  any  manner  quali- 
fied by  the  statement  of  any  other  fact  or  cir- 
cumstance in  limitation  of  Walker's  ownership. 
There  is  no  intimation  that  Price  himself  and 
in  individual  capacity  held  the  legal  title,  na- 
ked or  otherwise,  or  any  benefidu  interest  in 
the  land,  or  any  lien  for  the  unpaid  purchase 
money.  The  order  of  sale  which  passed  in 
response  to  this  petition  is  likewise  without  in- 
timation that  any  less  estate  than  an  unincum- 
bered fee  in  the  land  was  to  be  sold.  The 
sale  under  this  order  was  made  by  IMce  in 
person.  It  is  not  pretended  for  respondents 
that  at  the  time  and  place  of  the  sale,  or  at 
any  other  time  and  place.  Price,  advanced,  as- 
serted, or  made  Jinown  in  any  manner  to  those 
present  at  the  sale,  or  to  Thomas  £.  Winston, 
who  then  purchased  the  land,  that  he,  Price, 
had  the  legal  title  to  the  land,  and  a  lien  upon 
it  for  the  purchase  money  due  from  Walker  to 
him,  or  either,  or  that  anv  other  or  less  estate 
than  the  unincumbered  fee  was  in  the  estate 
of  his  intestate  or  intended  to  be  passed  l^  the 
sale  he  was  then  making.  To  the  contrary, 
this  record  cannot  be  read  without  enforcing 
the  conclusion  that  he  ij^ave  no  notice  whatever 
of  his  personal  title  or  interest  or  claim  in  and 
to  the  property.  Persons  present  at  the  sale 
testify  that  the  land  was  sold  by  Price  as  tbe 
property  of  Walker's  estate.  The  bond  for 
title  which  he  executed  in  his  representative 
capacity  to  Winston  recites  that  the  land  was 
sold  as  Walker's,  and  evidences  an  undertak- 
ing to  convey  the  title  thereto  as  fully  as  it 
was  vested  in  the  obligor  as  Walker's  admin- 
istrator; and  all  this  may  be  looked  to,  not, 
indeed,  as  importing  an  estoppel  by  the  bond, 
but  as  admissions  of  Price  against  interest 

going  to  neffative  any  reservation  or  notice  of 
is  personal  interest  at  the  sale  to  Winston. 
And,  beyond  all  this,  the  unoontroverted  evi- 
dence is  Uiat  Winston  purchased  the  land  at 
its  full  market  value,  bidding  therefor  $15.02 
per  acre,  amounting  to  $2,403,  for  the  160> 
acres,  and  ezecutea  his  note  for  that  sum. 
Moreover,  the  report  of  the  sale  imports  no 
intimation  that  any  less  than  an  unincumbered 
fee  in  the  land  was  sold.  On  these  facts, — 
that  Price  alleged  the  seisin  and  possession  of 
his  intestate  of  the  land^he  asked  for  an  order 
to  sell,  thereby  importing  a  purpose  to  sell  an 
estate  in  fee,  {MeKenne  v.  Saidridge,  49  Ala. 
564);  that  there  is  nothing  In  the  petition,  or 
the  order  of  sale,  or  report  of  sale,  or  bond 
for  title,  or  the  notes  accepted  by  Price.  ii> 
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any  degree  Indicating  that  less  than  the  fee 
was  Intended  to  be  or  was  in  fact  sold;  that, 
on  the  contrary,  the  manifest  implication, 
from  each  and  all  of  these  papers,  is  that 
Walker's  estate  was  in  the  unincumbered  own- 
ership of  the  Innd;  that  those  present  at  the 
sale  and  who  testify  in  this  case  in  no  wise 
suggest  that  any  notice  was  given  by  Price  of 
any  individual  interest  or  claim  on  his  part, 
anh  that  the  land  fetched  its  full  market  value 
<more,  indeed,  per  acre  than  the  other  lands 
of  the  estate  lyinsr  adjacent  to  it),  as  appears 
from  the  report  of  sale, — we  cannot,  without 
the  greatest  violence  to  the  probative  force  of 
evidence,  reach  any  other  conclusion  than 
that  Price,  selling  the  land  in  person,  as 
Walker's  administrator,  gave  no  notice  or  in- 
timation whatever  of  his  individual  rights  in 
respect  of  it,  but,  conscious,  as  he  must  have 
been ,  thai  the  purchaser  was  acting  upon  the 
assumption  ana  in  the  belief  that  he  was  get- 
tins;  the  land  free  from  all  incumbrance  and 
claim  of  adverse  title,  allowed  him  to  proceed 
upon  that  assumption  and  in  that  behef  to  a 
change  of  his  position,  to  his  detriment.  In 
taking  upon  himself  a  pecuniary  liability  evi- 
<denc^  by  the  notes,  which  doubtless  could 
have  been  enforced  at  the  time,  and 
which  were  subsequently  enforced  against 
his  estate.  These  facts  involve  every  element 
•of  an  estoppel  in  paU  upon  Price,  conced- 
ing that  he  had  the  legal  title  or  a  Hen  for 
unpaid  purchase  money,  or  both,  to  and  on  the 
land  when  he  sold  it  as'Walker's  administrator, 
to  aubseguently  assert  that  title,  or  enforce  his 
lien  agaiLst  the  purchaser  at  that  sale.  If  he 
had  the  title  ana  lien,  or  either,  he  must  have 
known  it.  He  must  be  holden  to  have  known 
that  Winston  bought  in  the  belief  of  the  non- 
existence of  any  such  adverse  claim  or  right  in 
him  or  in  anybody  else.  It  cannot  be  supposed 
that  any  sane  man  would  pay  the  full  value  of 
property,  not  for  the  property,  but  for  the 
privilege  of  paying  its  full  value  over  again  to 
itb  real  owner,  and  thus  acquiring  it  from  the 
latter.  Price  not  only  sto<xl  by,  in  a  sense, 
«ijd  saw  Winston  buy  his  land  from  another, 
believing  that  other  to  be  its  owner,  and  said 
nothing,  but  he  represented  that  'other  in  the 
iransaction,  and  as  his  agent,  in  legal  contem- 
plation, participated  in  \he  sale  of  his  own 
properly  to  Winston,  knowing  that  Winston's 
purcnHse  was  influenced  by  tne  belief,  which 
Price  knew  to  be  ill-foundea,  that  the  property 
i)elonged  to  the  principal.  Walker's  estate,  and 
not  to  the  agent,  Price;  and  he  said  never  a 
word  of  warning  to  the  purchaser,  but  con- 
sciouslv,  and  hence  intentionally  and  willfully, 
as  the  law  looks  upon  his  conduct,  permitled 
Winston  to  buy  and  pay  for,  in  the  sense  of 
becoming  legally  liaole  for  the  purchase 
money,  that  which  he  profesf^ed  to  sell  as 
tidminlstrator,  but  which  he  knew  he  did  not 
own  as  administrator  and  could  not  sell.  In 
till  reason  and  by  all  the  authorities  it  was 
Price's  moral  and  legal  duty  to  speak,  and  to 
give  notice  of  his  claim  and  rights  in  the 
premises.  And  "his  silence,  when  in  good 
•conscience  he  ought  to  speak,  shall  clu.«e  his 
mouth  when  he  would  speak."  Having  been 
-silent  when  every  consideration  of  -moral  and 
Legal  obligation  was  upon  him  to  apprise  the 
purchaser,  acting  on  theaasumption,  known  to 
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Price,  of  the  nonexistence  of  the  facta  which 
Price  could  and  should  have  disclosed  to  him, 
having  changed  hia  legal  status  to  his  detriment 
in  consequence  of  Price's  failure  to  discharge 
this  duty,  the  law  holds  the  latter  estopped  now 
to  say  that  the  real  facts  were  other  than  ha 
wrongfully  allowed  the  purchaser  to  believe 
them  to  be  at  the  time  of  the  sale,  on  the 
familiar  doctrine  '*that  where  one  knowing 
suffers  another,  in  his  presence,  to  purchase 
property,  to  which  he  nas  a  claim  or  title, 
which  he  willfully  conceals,  he  will  be  deemed, 
under  such  circumstances,  to  have  waived  his 
claim,  and  will  not  afterwards  be  permitted  to 
assert  it  against  the  purchaser."  Herman,  Es- 
toppel, p.  1064  et  ieq, :  Bigelow,  Estoppel,  p. 
476  et  9eq.;  Deieey  v.  FieUf,  4  Met.  881,  88  Am. 
Dec.  876;  Btephem  v.  Baird,  9  Cow.  274; 
Favia  V.  BoberU,  60  N.  Y.  222;  Oreeru  v. 
Qmilh,  67  Vt.  268;  FieldinQY.  Du  Bote,  68  Tex. 
681 :  WeOB  v.  Pierce,  27  N.  H.  503;  Vicktburg 
A  M.  B.  Oo.  V.  Bag9daU,  54  Miss.  200;  Money 
V.  BirkettB,  62  Miss.  209:  GopOand  v.  Copdand, 
28  Me.  626;  BaUy  v.  WiUiame,  78  Mo.  810; 
BvaU  V.  IfobU,  86  Iowa,  618;  Wendell  v.  Van 
Bemfselaer,  1  Johns.  Ch.  844,  1  L.  ed.  165; 
Beard  v.  BaU,  16  Pick.  467;  Biehereon  v.  CW- 
grove,  100  U.  8.  578.  25  L.  ed.  618;  Pickard  v. 
Scare,  6  Ad.  &  El.  469;  Markham  v.  (/Connor, 
62  Ga.  188,  21  Am.  Rep.  249;  DraAe  v.  Olover, 
80  Ala.  882;  Bume  v.  Tai/tor,  28  Ala.  255; 
WiUiameon  v.  Boee,  88  Ala.  509;  David  v. 
Shepard,  40  Ala.  587;  Leinkauffy.  Hunter,  76 
Ala.  194. 

The  estoppel  thus  on  Price  is  equally  effi- 
cacious in  its  operation  upon  all  whn  claim 
under  or  through  him.  They,  too,  will  not  be 
heard  to  say  as  against  Winston  or  his  privies 
that  Price  at  the  time  of  his  sale  as  Walker^s 
administrator  had  any  claim  or  title  to  the  land, 
in  his  individual  capacity.  Wood  v.  Sedif,  82 
N.  Y.  106;  Parker  v.  Crittenden,  87  Conn.  148; 
International  Bank  v.  Boteen,  80  111.  541; 
Kinnear  v.  Mackey,  85  III.  96;  Drake  v:  Olover, 
80  Ala.  888;  Kennedy  y.  Brown,  61  Ala.  296; 
Hendricks  v.  Kelly,  64  Ala.  888;  Taylor  v.  Ag- 
ricultural dt  M,  Aseo,  63  Ala.  229;  Wortham  v 
Ourley,  76  Ala.  856.  And  this  principle  has 
been  carried  in  the  decisions  of  this  court  to 
the  extent  of  giving  effect  to  the  estoppel  even 
upon  bona  fide  purchasers  for  value  and  with- 
out notice  of  the  facts  operating  the  estoppel 
upon  their  grantor.  The  one  ract  that  they 
are  privies  of  him  who  is  estopped,  and  in 
respect  of  the  estate  upon  which  the  estoppel 
operates,  is,  according  to  these  cases,  quite 
sufficient  to  estop  them  also,  notwithstanding 
their  good  faith,  want  of  notice,  and  payment 
of  a  valuable  consideration.  MeOravey  v. 
Remeon,  19  Ala.  480,  54  Am.  Dec.  194;  Adier 
V.  Pin,  80  Ala.  854.  This  doctrine,  however, 
does  not  appear  to  be  fully  supported  by  the 
weight  of  authority,  and,  its  soundness  being 
questioned  by  some  members  of  the  court  aa 
now  constituted,  our  conclusion  that  the  re- 
spondents are  bound  by  the  estoppel  whidi 
rested  on  Price  will  be  rested  upon  another 
consideration.  They  are  purchasers,  it  is  true, 
in  good  faith,  without  actual  notice,  and  for 
value.  They  are  also,  however,  purchasers  at 
a  judicial  sale, — the  sale  made  by  Price's 
administrator  to  Barton  in  1872,  under  an  order 
of  the  probate  court.    To  such  tales  the  role 
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of  eawai  emptor  applies  in  its  utmost  rigor  and 
strictness.  The  court  orders  the  sale  in  such 
cases  only  of  such  interest  and  estate  and  rights 
in  the  premises  as  he  had  and  could  have 
asserted;  no  more,  no  less.  The  purchaser 
succeeds  to  his  rights  and  attitude  m  respect 
of  the  property  sold,  "  takes  his  shoes,"  stands 
in  his  place,  acquires  his  interest  as  the  same 
existed  in  his  hands,  subject  to  all  infirmities 
of  litle  then  attaching  to  the  estate,  and  to  all 
equities,  known  or  secret,  which  operated  a 
limitation  upon  the  nominal  or  apparent  estate 
of  the  intestate  in  his  lifetime.  The  purchaser 
buys  at  his  peril.  He  takes  upon  himself  the 
risks  of  any  outstanding  rights  that  could  have 
been  asserted  a^inst  the  decedent;  and  if,  by 
reason  of  the  existence  of  such  rights,  whether 
known  or  not,  or  discoverable  or  not,  he  takes 
nothing  by  his  purchase,  he  cannot  complain. 
Perkins  v.  Winter,  7  Ala.  855;  Bums  v.  Mam- 
titan,  88  Ala.  210;  Bland v,  Bowie,  6S  Ala.  152; 
Fore  y.  MeKeneie,  58  Ala.  115;  Lovelace  v. 
WM,  62  Ala.  271.  There  are  some  expressions 
to  be  found  in  opinions  handed  down  here 
indicative  of  a  doubt  in  the  minds  of  the  writers 
as  to ''  whether  the  rule  of  caveat  emptor,  wJiich 
applies  to  judicial  sales,  will  go  further  than  to 
cover  those  defects  which  may  be  disclosed  by 
an  examination  of  the  chain  of  title;  or,  at 
least,  whether  it  would  cover  such  secret 
equities  as  no  ordinary  diligence  could  dis- 
cover." Wilson  V.  Holt,  83  Ala.  589.  We  do 
not  share  in  this  doubt.  To  give  that  limitation 
to  the  doctrine  of  caveat  emptor  would  be  to 
emasculate  it  altogether.  To  hold  that  the 
purchaser  at  an  administrator's  sale  made 
under  an  order  of  the  court  of  probate  need 
only  look  out  for  defects  disclosed  by  the 
proceeding  in  which  the  order  is  entered,  and 
by  the  muniments  of  the  intestate's  chain  of 
title,  would  be  to  put  such  purchaser  upon  the 
footing  of  a  vendee  from  an  individual,  and  to 
strip  the  fact  that  he  buys  at  a  judicial  sale  of 
all  si^Dificance  whatever;  thus  destroying  the 
docirioe  that  he  buys  at  his  peril,  and  takes, 
not  the  estate  the  record  and  paper  muniments 
indicate  the  intestate  held,  as  would  a  vendee 
at  a  private  sale,  but  the  interest  only  which 
was  so  held  in  point  of  extraneous  fact.  We 
cannot  subscribe  to  the  limitation  suggested, 
but,  on  the  contrary,  adhere  to  the  broad 
doctrine  announced  in  the  authorities  cited, 
that  the  purchaser  at  such  sale  gets  oulj  such 
right,  interest,  or  estate  as  resided  in  the 
intestate,  the  apparent  title  being  qualified  and 
limited  by  evei7  fact  or  circumstance,  whether 
in  pais  or  of  record,  which  would  have  con- 
stituted an  outstanding  equity  against  the  de- 
cedent in  his  lifetime;  and,  applying  this  prin- 
ciple to  the  case  at  bar,  we  hold  that  Barton 
and  those  holding  under  him  are  estopped  in 
like  manner,  and  to  the  same  extent,  that  Price 
would  now  be  were  he  yet  living. 

We  have  not  been  inattentive  to  the  argu- 
ment for  appellees  against  an  estoppel  upon 
Price  and  his  privies  which  proceeds  on  the 
theory  that  the  estoppel  is  sought  to  be  based 
on  the  acts  of  Price  as  Walker's  administrator. 
The  theory  is  at  fault  in  that  it  is  Price's 
conduct  as  an  individual  that  is  relied  on  to 
<t8top  him.  His  averment  that  Walker  was 
"seised  and  possessed"  of  the  land,  his  report 
of  the  sale,  the  title  bond  executed  by  him  as 
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administrator,  and  his  acceptance,  as  such 
administrator,  of  Winston's  notes, — ^all  repre- 
sentative acts, — have  been  referred  to  in  the 
course  of  this  opinion,  not  as  going  to  raise  up 
an  estoppel  upon  him  in  that  capacity  or  upon 
Walker's  estate,  but  as  evidence  going  to  prove 
that  in  that  capacity  he  sold  the  land  as  belong- 
ing  absolutely  to  Walker's  estate,  without  giving 
notice  of  any  individual  claim  of  his  own  to  it, 
— to  show  his  silence  when  the  duty  of  speech 
as  an  individual  was  upon  him,  as  a  predicate 
for  the  application  of  that  principle  of  law 
which  closes  his  mouth,  and  the  mouths  of 
those  claiming  under  him,  when  they  would 
now  speak,  and  to  hold  them  to  the  aspect  of 
things  which  he  then  wrongfully  allowed  to 
be  presented  to  Winston,  inducing  prejudicial 
action  on  the  part  of  the  latter.  It  may  be 
conceded  that  the  sale  to  Winston  was  orig- 
inally inoperative  to  pass  the  interest  of 
Walker's  estate  because  of  the  absence  of 
jurisdictional  allegations  from  the  petition  for 
the  order  to  sell,  and  hence  that  neither  Price, 
as  Walker's  administrator,  nor  any  successor 
to  him  in  that  ofilce,  nor  the  heirs  of  Walker, 
would  be  estopped  to  question  its  validity,  or 
to  deny  the  claims  of  Winston  and  his  privies 
under  if.  All  that  may  be  conceded  without 
in  any  degree  affecting  the  rights  of  the  present 
complainant  as  against  those  of  the  respondents 
who  claim  under  Price.  They  assert  no  right 
under  Walker's  administrator  or  heirs,  and 
their  position  is  essentially  in  denial  and  repu- 
diation of  all  rights  in  Walker's  estate.  Their 
position  is  that  they  have  succeeded  to  the 
right  and  title  which  Price  had,  as  they  claim, 
as  well  after  as  before  the  administrator's  sale, 
and  which  were  not  affected  by  that  sale, 
because,  they  say,  it  was  Walker's  interest 
alone,  and  not  Frice's  at  all,  which  was  sold, 
and  the  only  interest  Walker  had,  they  con- 
tend, was  the  naked  privilege  of  paying  for  the 
land,  and  by  payment  acquiring  title  to  it. 
They  have  no  right  to  attack  the  sale  by 
Wal leer's  administrator,  because  no  interest 
they  now  assert  or  have  ever  asserted  was 
involved  in  that  sale,  or  passed  by  it. 
Whether  the  sale  was  valid  or  invalid  cannot 
concern  them.  Price  originally  could  have 
attacked  it,  but  only  as  the  representative  of 
Walker.  Price's  successor  in  that  administra- 
tion could,  at  one  time,  have  drawn  it  in 
question,  but  only  in  the  interest  of  Walker's 
estate.  Wdker's  heirs,  had  the  estate  been 
administered  as  a  solvent  one,  might  likewise 
have  had  its  invalidity  declared.  So,  too,  it 
may  be  that  Winston  could  have  repudiated  it. 
But  no  assault  has  ever  been  made  upon  it  from 
any  of  these  sources.  On  the  contrary,  it  has 
all  dong  been  treated  by  every  party  having 
the  right  to  avoid  it  as  a  valid  sale.  So  far  as 
strangers  are  concerned,  it  has  been  a  valid  sale 
from  the  first,  and  parties  to  it  have  been,  and 
are  now,  forever  estopped  to  question  its  va- 
lidity,— the  representatives  of  Walker  by  the 
sale  of  Winston's  notes  and  distribution  of  the 
proceeds  to  creditors  of  Walker's  estate,  and 
Winston's  estate  and  his  privies  by  the  payment 
of  those  notes.  And,  moreover,  no  repre- 
sentative of  or  person  interested  in  Walker's 
estate  has  ever  contested,  or  is  now  contesting, 
the  right  sought  to  be  effectuated  by  this  bill. 
The  sale  must  now  be  considered  as  valid,  and 
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as  baviDg  oeeD  00  all  tbe  time.  By  it  and  its 
consummation  in  the  payn.eDt  and  receipt  of 
the  purchase  money  and  its  distributioD  to  and 
retention  for  years  by  Walker's  creditors,  all 
tbe  parties  thereto  aie  cut  off  from  now  ob- 
jecting to  its  validity.  By  tbe  conduct  of  Price 
as  an  individual  at  this  sale  made  by  him  as 
Walker's  administrator,  he  and  bis  privies  are 
estopped  to  set  up  any  individual  right  or  claim 
be  then  had  as  against  the  present  complainant. 

Tbe  case  is  not  like  that  of  Choen  v.  Biatter, 
26  Ala.  647.  The  interest  which  tbe  adminis- 
tratrix in  that  case  bad  as  an  individual  in  tbe 
land  which  she  sold  in  her  representative  ca- 
pacity was  an  interest  conferred  by  law,— the 
right  of  dower,— and  attaching  to  all  tbe  lands 
of  an  intestate.  The  presumption  is  that  all 
men  have  knowledge  of  this  interest,  as  all 
men  are  presumed  to  know  the  law.  Tbe 
opinion  proceeds  on  this  theory,  and  can  be  sup- 
ported upon  no  oth^r.  Tbe  court,  among 
things,  said:  "If  the  purchaser  blindly  bids 
off  tbe  land  without  inquiring  whether  tbe 
widow  bad  relinquished  her  dower,  or  con- 
sented to  a  sale  of  it,  electing  to  take  a  share 
of  tbe  proceeds  in  lieu  thereof,  it  is  his  folly, 
and  he  has  no  one  to  blame  but  himself." 

Our  conclusion  that  Price  incurred  an  es- 
toppel on  the  assertion  of  bis  individual  rights 
in  tbe  land,  and  our  views  as  to  the  effect  of 
this  estoppel  upon  the  present  bolders  of  bis 
title,  dispose  of  the  defense  advanced  on  the 
idea  that  the  respondents  who  are  now  in  pos- 
session, claiming  under  Price,  are  entitled 
to  protection  as  bona  fide  purchasers  for  value, 
adversely  to  them,  and  leaves  for  consideration 
tbe  defense  of  laches  on  tbe  part  of  complain- 
ant, and  consequent  staleness  of  tbe  demand 
now  asserted  by  the  bill.  This  defense  is  to 
be  considered  from  two  points  of  view,— as 
respects  the  representatives  and  heirs  of  Walk- 
er's estate,  and  with  reference  to  the  purchasers 
from  Price's  estate.  It  m^  be  conceded  that, 
bad  twenty  years  elapsed  from  the  last  recog- 
nition on  the  part  of  Walker's  representatives 
and  heirs  of  the  sale  to  Winston,  tbe  latter's 
heirs,  thoueb  infants  during  the  whole  of  that 
period,  comd  not  demand  a  specific  enforce- 
ment of  the  contract  of  sale.  But,  even  pass- 
ing over  the  fact  that  possession  under  that 
sale  was  held  on  tbe  part  of  or  in  behalf  of 
Winston  down  to  tbe  year  1870.  or  to  within 
seventeen  years  of  the  filing  of  the  bill,  tbe 
sale  was  recognized  in  the  most  unequivocal 
manner  by  Walker's  administrator  as  late  as 
the  year  1872,  by  filing  tbe  purchase- money 
notes  as  a  claim  against  Winston's  estate,  by 
subsequently  selling  those  notes  as  assets  of 
Walker's  estate,  and  by  the  enforcement  of 
that  claim  through  tbe  purchaser  at  said  sale 
against  Winston's  estate.  Upon  these  uncon- 
troverted  facts,  there  can  be  no  room  to  say 
that  the  doctrine  of  prescription  may  be  in- 
voked by  Walker's  estate  to  defeat  tbe  right 
BOW  asserted  by  the  complainant.  Tbe  fact  is 
that  that  right  did  not  accrue  to  the  complain- 
ant until  the  payment  of  these  notes,  which 
was  less  than  ten  years  before  tbe  institution 
of  this  suit;  and  during  tbe  greater  part  of 
this  period  she  was  an  infant.  It  is  true  that 
Winston  in  bis  lifetime,  and  bis  privies  at  any 
time  after  his  death,  might  have  paid  off  the 
notes,  and    demanded   a   conveyance   from 
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Walker's  estate,  or  that,  bad  a  tender  been  de- 
clined, a  bill  might  have  been  filed  offering  U> 
pay  tbe  notes,  and  praying  a  specific  perform- 
ance of  tbe  contract  made  with  Price  as  Walk- 
er's administrator,  as  evidenced  by  the  latter'* 
bond  for  title;  but  no  laches  can  be  imputed 
to  Winston,  or  tbose  claiming  under  him,  in 
failing  so  to  do,  so  long  as  Uie  contract  was 
treated  by  Walker's  representatives  as  a  sub- 
sisting one  even  to  the  extent  of  its  actual 
enforcement  against  Winston's  estate.      Mrs. 
Lindsay  cannot,  therefore,  be  said  to  have  lost 
anv  ri|;bt  against  Walker's  estate  by  negligent 
delay  in  asserting  it     Has  she  been  guilty  of 
laches  which  will  defeat  her  claim  against 
those  now  holding  under  Price  individuallvt 
On  considerations  already  adverted  to,  the 
rights  of  these  parties  cannot  be  helped  out  by 
any  reference  to  the  title  or  interest  of  Price 
in  tbe  land  prior  to  tbe   sale    to  Winston. 
Whatever  rights  they  have  are  such  onlpr  as 
have  accrued  to  them  by  their  own  deahngs 
with  and  attitude  towards  the  land  since  Price's 
death.    What  are  these?    Tbe  first  transaction 
on  their  part,  or  which  can  be  said  to  have 
taken  place  in  their  behalf,  respecting  the  land, 
was  in  1870.    Till  then  they  bear  tbe  relation 
of  strangers  to  the  subject-matter  of  the  con- 
troversy.     At  that  time  Steele   surrendered 
the  possession  of  tbe  land  to  Jones  as  Price's 
administrator.    It  cannot  be  successfully  con- 
tended that  this  act  of  Steele  bad  any  other 
effect  than  to  put  Price's  estate  in  tbe  actual 
possession  of  tbe  premises.    There  is  no  ground 
for  any  insistence  that  under  his  parol  agree- 
ment with  Winston,  assuming  its  validity  and 
binding  efficacy  upon  Winston  and  his  heirs, 
Steele  had  any  authority  to  surrender  the  land 
to  Walker's  estate  even,  without  saving  Win- 
ston harmless  on  the  purchase- money  notes; 
and  manifestly  that  arrangement  never  con- 
templated or  authorized  Steele  to  deliver  pos- 
session to  Price's  administrator,  or  any  other 
stranger,  leaving  the  purchase-money  notes  to 
be    paid    by  Winston's    to  Walker's    estate. 
This  surrender  by  Steele  therefore  stands  for 
no  more  in  this  case  than  had  Price's  admin- 
istrator casually  and  without  license  of  any 
body,  taken  possession  of  the  land  in  1870.    in 
the  aspect  of  tbe  case  most  favorable  to  these 
respondents  in  this  connection,  tbe  utmost  that 
can  be  affirmed  in  this  behalf  is  that  since  1870 
they  have  bad  actual  adverse  possession,  claim- 
ing in  good  faith  against  all  the  world.    And  it 
is  admitted  that,  had  complainant  been  «u»ji/m 
during  the  period  of  this  adverse  possession, 
her  rights  would  be  foreclosed  by  tbe  ripening 
nf  the  adverse  holding  into  a  perfect  title. 
But,  on  the  other  hand,  it  needs  no  argument 
or  authority  to  demonstrate  that,  as  she  was 
an  infant  at  the  inception  of  this  possession, 
and  afterwards,  unUl  within  three  years  of  bil) 
filed,  no  title  accrued  to  tbe  respondents  from 
it  as  against  her,  (Code,  §§  2618,  2624;)  and 
that,  as  the  whole  period  of  sucb  possession 
up  to  tbe  filing  of  tbe  bill  was  less  than  twenty 
years,  the  doctrine  of  prescription  has  no  ap- 
plication. 

The  complainant  is,  of  course,  entitled  to 
the  relief  prayed  against  Walker's  heirs.  The 
purchase  money  having  been  in  the  manner 
detailed  paid  to  tbe  adnunistrator  of  his  estate,, 
and  distributed  to  his  creditors,  Mrs.  Lindsay 
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has  a  right  to  demand  a  conveyance  to  her  of 
whatever  interest  his  estate  had  in  the  undi- 
Tided  third  part  of  the  land  which  has  de- 
scended to  her,  regardless  of  the  original  in- 
validity of  the  sale  to  her  ancestor.  The  effect 
of  the  estoppel  on  Price  individually  was  not 
to  pass  the  utle  out  of  him  into  Winston;  and 
the  title  having  passed  into  the  respondents 
now  in  possession,  the  operation  of  the  estop- 
pel upon  them  has  not  heen  to  devest  the  legal 
title  out  of  them  and  to  vest  it  in  Winston's 
heirs,  hut  only  to  prevent  an  assertion  of  ithy 
them  against  the  complainant,  who  is  entitled, 
moreover,  to  whatever  rights  would  have  been 
hers  had  Price  in  fact  had  no  title  to  or  claim 
upon  the  land*  as  he  led  her  ancestor  to  believe. 
Bigelow,  Estoppel,  561;  OHsder  v.  P&wers,  81 
N.  Y.  57,  87  Am.  Rep.  475;  FaU  River  Nat, 
Bank  v.  Bufffnton,  07  Mass.  498.  And  upon 
this  principle  primarily  she  has  a  right  to  claim 
the  conveyance  of  the  legal  title  to  a  one  third 
undivided  interest  hv  those  respondents  in 
whom  it  is  now  vestedi,  since,  had  the  truth  as 
as  to  Price's  want  of  title  been  as  he  led  her 
ancestor  to  believe  it  to  be,  she  would  now  be 
entitled  to  investiture  of  it  by  Walker's  heirs. 
There  is,  however,  another  principle  which 
the  chancellor  may  be  justified  in  applying  on 
the  final  disposition  of  the  cause,  but  which. 


in  the  present  state  of  the  evidence  as  to  tho 
value  of  the  land,  and  its  yearly  rental  since  it 
came  to  the  possession  of  Barton,  we  are  un- 
able to  apply  intelligently.  That  principle  is 
that  estoppels  are  protective  only,  and  are  to 
be  invoked  as  shields,  and  not  as  offensive 
weapons.  Their  operation  in  all  cases  should 
be  limited  to  saving  harmless  or  making  whole 
the  person  in  whose  favor  they  arise,  and  they 
should  not  in  any  case  be  made  the  instruments 
of  gain  or  profit  This  doct ri oe  has  been  given 
lodgment  in  our  own  adjudications,  though  it 
appears  not  to  be  cenerally  accepted  in  other 
courts.  Nelson  v.  Kelly,  91  Ala.  569;  Adlery, 
Pin,  80  Ala.  851.  It  may  be  found,  if  the 
parties  elect  lo  go  into  that  inquiry,  that  full 
equity  can  be  done  the  complainant  by  charging 
the  land  with  one  third  of  the  sum  paid  by 
Thorton  in  settlement  of  the  Winston  notes, 
with  interest  from  the  time  of  the  payment, 
and  that  that  course  would  involve  less  injury  to 
those  now  in  possession  than  to  pass  the  title 
to  one  third  of  the  land  into  the  complainant, 
and  hold  respondents  accountable  for  rents. 

The  decree  of  the  chancellor  is  reversed,  and, 
that  this  aspect  of  the  case  may  be  further 
considered,  if  the  respondents  desire,  the  cause 
is  remanded. 

Petition  for  a  rehearing  denied  July  27, 1892. 
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1  •    A  statute  eivliict  a  rif^ht  of  action  for 
the  death  of  ''any  person**  through  the 


carelessness  or  crimlDal  aotion  of  an  agent,  offl- 
cer.  or  otber  employ^  of  a  railroad  company  does 
not  apply  to  a  person  killed  by  the  negligence  of 
a  fellow  servant. 

8*  When  OTidence  is  of  such  a  character 
that  it  would  be  the  duty  of  the  court 
to  set  aside  a  verdict  for  one  party  it  wiU 
in  the  first  instance  direct  a  verdict  for  the  other 
party. 


Vote.— The  reUUion  of  the  proximate  cause  doc* 
trine  to  the  rule  of  liaJbiiity  of  a  master  for  inpiries 
to  his  servant  caused  by  combmed  nealigenee  of  him^ 
self  and  a/eRoto  servant. 

Few  rules  have  received  more  general  acceptance 
than  the  one  holdlDg  a  master  liable  for  injuries  to 
a  servant  which  are  caused  by  the  combined  negli- 
gence of  himself  and  a  fellow  servant  of  the  in- 
jured person.  See  note  to  Hunn  v.  Michigan  Cent. 
B.  Go.  (Mich.)  7  L.  R.  A.  500. 

The  relative  share  which  the  master^s  negligence 
must  bear  m  the  production  of  tne  injury  in  order 
to  render  him  lUible  has  seldom  if  ever  been  di- 
rectly considered.  In  the  application  of  the  doc- 
trine to  the  decision  of  cases  the  negligence  re- 
quired to  hold  the  master  liable  has  varied  from 
the  slightest  absence  of  care  combined  with  great 
negligence  of  the  fellow  servant  to  negligence 
Bufflcient  alone  to  produce  the  Injury  combined 
with  slight  negligence  of  the  fellow  servant. 

The  following  are  Illustrations  of  expressions 
found  in  opinions  dealing  with  the  question: 

The  proximate  cause  is  the  object  of  inquiry, 
and  when  discovered  is  to  be  regarded  and  relied 
on.    Hayes  v.  Western  B.  Corp.  3  Gush.  270. 

The  master,  to  be  exempt  from  liability,  must 
have  himself  been  free  from  negligence.  Balti- 
more ft  O.  B.  Go.  V.  MoKeozie,  81  Ya.  71. 

The  rule  which  excuses  the  master  from  liability 
for  injuries  caused  by  a  fellow  servant  presupposes 
that  he  has  performed  the  obligations  which  the 
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law  imposes  upon  him  and  that  the  injury  occurs 
solely  through  tbe  neglitrenoe  of  the  co-employ6. 
Stringham  v.  Stewart,  1  Gent.  Bep.  779.  100  N.  Y. 
616:  Donohue  v.  Brooklyn  Oity  B.  Go.  88  N.  Y.  8.  B. 
485. 

If  the  negligence  of  the  master  combines  with 
the  negligence  of  a  fellow  servant  and  the  two 
contribute  to  the  injury,  the  servant  injured  may 
recover  damages  from  the  master.  Atchison,  T.  & 
8.  F.  B.  Go.  V.  Holt,  20  Kan.  166;  Fisk  v.  Gentral 
Pac.  B.  Go.  72  Gal.  42. 

Where  the  injured  person  was  knocked  from  a 
defective  platform  by  a  negligent  act  of  a  fellow 
servant  the  court  held  that  the  servant  may  re- 
cover for  an  injury  caused  by  the  combined  negli- 
gence of  the  master  and  a  fellow  servant.  Young 
V.  Shlckle  H.  &  H.  Iron  Go.  108  Mo.  824. 

Goncurring  negligence  of  a  fellow  servant  with 
the  negligence  of  the  master  will  not  relieve  the 
master  of  liability.  Kaiser  v.  Flaccus,  li88  Pa.  832; 
Bogers  v.  Leyden,  127  Ind.  60. 

If  the  negligence  of  the  principal  and  that  of  a 
fellow  servant  together  produced  the  injury,  the 
principal  is  still  liable  therefor.  Gowan  v.  Gblcago, 
M.  &St.  P.  B.  Go. 80  Wis.  284. 

In  Anderson  v.  The  Ashbrooke,  44  Fed.  Bep.  12i, 
the  court  held  that  the  promoting  cause  of  the  in- 
Jury  was  defective  appUancee  furnished  by  the 
master. 

Unless  the  negligence  of  the  master  cooperated 
with  that  of  the  co-employ^  the  master  is  not  re- 


jSee  also  18  L.  R.  A.  215;  20  L.  R.  A.  582;  21  L.  R.  A.  316;  45  L.  R.  A.  783. 


820 


Nbw  Mexico  tiupiiEicB  Coukt. 


Auo. 


8*  The  proximate  caiue  of  the  death  of 
a  railroad  employe  who  Is  killed 
while  in  a  caboose  which  is  wealE  and  un- 
suiwtantiaU  beinff  merely  a  oommon  box  oar«  and 
which  is  struck  and  splintered  by  a  locomotive  of 
another  train,  is  the  neffU^rence  of  the  fellow  ser- 
vant in  chai^  of  the  colliding  train  and  the 
weakness  and  onsubstantlal  character  of  the  ca- 
boose cannot  be  regarded  as  constituting  any 
part  c)f  such  cause. 

4.  A  master  is  liable  for  an  injory  to  a 
servant*  the  proximate  cause  of  which  is  the 
result  of  the  combined  negligence  of  the  master 
himself  and  of  a  fellow  servant. 

{Freeman,  J.,  and  G*Brien,  Ciu  J.,  dissent /romprop- 
osttion  5;  Seeds,  J.,  dissents /rom  proposition  U 

(August  15, 1880.) 

EKHOR  to  the  District  Court  for  Bernalillo 
County  to  review  a  Judgment  in  favor  of 
defendant  in  an  action  brought  to  recover 
damages  for  personal  injuries  resulting  in 
death  and  alleged  to  have  been  caused  by  de- 
fendant's negligence.    Affirmed,* 

The  facts  are  stated  in  the  opinions. 

Mr,  Bernard  S.  Rodey»  for  plaintiffs  in 
error: 

Under  the  New  Mexico  Statute,  Compiled 

*Five  ^dges  compose  the  court,  one  of  whom 
tries  the  case  at  nisi  prius.  It  will  be  seen  from  the 
above  opinions  that  on  the  main  question  as  to 
the  proximate  cause  of  the  death,  two  Judges  of  the 
court  in  bank  agree  in  affirming  the  opinion  of 
the  justice  (Lee)  who  tried  the  case.  Therefore  the 
court  stands  three  to  two  on  that  question. 


Laws  1884,  §i^  2308-2310.  a  servant  can  recover 
against  the  master  for  nn  injury  resulting  from 
the  negligence  of  a  fellow  servant, — ^if  not, 
then  the  words  "any  person*'  in  the  opening 
sentence  of  the  Act  are  superfluous,  in  fact  the 
Damage  Act  would  be  Just  as  complete  were 
Bcclion  2308  entirely  left  out 

Schults  y.  Pacific  R,  Ga.  86  Mo.  18,  and  cases 
cited:  Connor  v.  Chicago,  R,  I,  dk  P,  R,  Co.  59 
Mo.  808;  Gillenwatcr  v.  Madison  di  1,  R,  (h.  5 
Ind.  840.  61  Am.  Dec.  101;  Fitzpatrick  v.  Neia 
Albany  A  8,  R,  Co,  7  Ind.  486;  Uhamberiain  v. 
Milwaukee  d  M.  R.  Co.  11  Wis.  250;  LittU 
Miami  R,  Co.  v.  Siemens,  20  Ohio,  416. 

To  prevent  courts  from  holding  to  the  non- 
liability rule  of  master  to  servant  for  negligence 
of  fellow  servants,  many  states  have  passed 
laws  expressly  declaring  the  liability. 

See  McKinney,  Fellow  Servants,  chap.  7,  p. 
216  et  eeq.  See  also  Whittaker's  Smith,  Neg. 
pp.  443-467. 

The  court  should  not  have  instructed  the 
Jury  at  the  trial  on  the  issue  raised  on  the  sec- 
ond count  to  find  for  the  defendant  because  it 
was  the  sole  province  of  the  Jury  to  say  whether 
or  not  McCarty  had  been  negligent.  And 
specific  acts  of  negligence  were  competent 
proof  to  be  consider^  by  the  Jury. 

McEinney,  Fellow  Servants,  ^^  88-85,  and 
cases  cited  in  notes,  Northern  Pac.  R.  Co.  v. 
Mares,  128  U.  S.  710,  81  L.  ed.  296;  Wabash 
R.  Co.  y.  McDanieU.  107  U.  S.  454.  27  L.  ed. 
606;  Delaware,  L,  iW.R  Co,  v.  Converse,  139 
U.  S.  469. 85  L.  ed.  218;  Fox  v.  Banford,  4  Soeed, 
86,  67  Am.  Dec.  588;  CDonnell  v.  Allegheny 
R  Co,  59  Pa.  239,  98  Am.  Dec.  386;  Iforthem 


Sponsible.  Abel  v.  Delaware  ft  H.  Canal  Ck>.  128  N. 
Y.e«2. 

In  Paulmier  v.  Erie  B.  Ck>.  84  N.  J.  L.  155.  the 
court  said  the  injury  was  the  result  of  two  con- 
Joint  causes,  one  of  which  was  the  neflrligenoe  of 
the  master.  For  an  injury  so  caused  the  master  is 
liable. 

A  recovery  may  be  had  where  the  master  con- 
tributes to  the  negligence  of  .the  fellow  servant;  or 
to  the  injury.  Crutchfleld  v.  Richmond  ft  D.  B. 
Ck>.  76  N.  C.  823. 

If  the  master^s  negligence  directly  contributes  to 
the  injury  he  must  be  held  liable,  though  it  also 
appears  that  the  negligence  of  a  fellow  servant 
contributed  to  the  injury.  Stetler  v.  Chicago  ft  N. 
W.  E.  Co.  46  Wis.  510. 

The  master  is  liable  for  injuries  resulting  from 
defective  machinery  although  the  negligence  of  a 
lellow  servant  contributes  to  the  accident.  Boyoe 
V.  Fitzpatrick,  80  Ind.  S30, 

If  the  master  failed  to  exercise  reasonable  care 
in  providing  suitable  machinery  for  the  work  be  is 
.'esponsible  for  an  accident  altlioufrh  the  negll- 
irenoe  of  a  fellow  servant  contributed  thereto. 
Griffin  y.  Boston  ft  A.  R.  Co.  1 L.  R.  A.  096, 148  Mass. 
'i43;  Houston  ft  T.  a  R.  Co.  v.  Lowe  (Tex.)  May  21, 

So  if  the  negligence  was  In  not  providing  suffi- 
cient help.  Booth  v.  Boston  ft  A.  B.  Co.  73  N.  Y. 
28, 29  Am.  Bep.  97. 

Proximate  cause.  I 

It  would  seem  that  if  an  injury  was  produced  by 
the  combined  negligence  of  two,  such  combined 
negligence  would  be  the  proximate  cause  of  the 
injury  and  that  the  negligence  of  each  would  be 
only  one  of  the  elements  which  together  make  up 
the  proximate  cause,  but  it  is  a  common  occur- 
rence for  the  courts  to  look  through  and  beyond 
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the  combined  cause  to  the  element  and  make  the 
question  of  liability  depend  on  whether  or  not 
such  element  Is  of  itself  the  efficient  proximate 
cause  of  the  injury.  This  course  In  many  instances 
completely  nullifies  the  rule  as  to  combined  negli- 
gence. 

Where  the  chain  oonnecting  the  lever  with  the 
coupling  apparatus  upon  a  passenger  coach  waa 
broken  and  the  brakeman  was  compelled  to  go 
under  the  car  to  pry  the  couplings  apart  in  order 
to  separate  the  cars,  and  while  he  was  in  that  posi- 
tion the  conductor  signaled  the  train  to  go  ahead 
whereby  the  brakeman  was  injured,  the  court  said 
that  the  negligence  in  giving  the  signal,  not  the 
failure  to  repair  the  train,  was  the  direct  prort* 
mate  cause  of  the  injury.  Pease  v.  Chicago  ft  N« 
W.  B.  Co.  W  Wis.  108. 

Where  a  brakeman  was  injured  whOe  attemptinir 
to  make  a  coupling  between  a  freight  oar  and  an 
engine,  which  was  supplied  with  a  gooeeneck 
couplmg  iron,  and  his  hand  was  crushed,  the  court 
held  that  Uie  gooseneck  was  not  the  proximate 
cause  of  the  hijury,  it  was  only  the  instrument 
which  inflicted  lt,*but  that  the  injury  was  caused 
by  the  negligence  of  the  engineer  in  running  the 
engine  back  in  the  manner  he  did  without  notice 
or  signaL  Fowler  v.  Chicago  ft  N.  W.  B.  Co.  81 
Wis.  159. 

Where  an  Injury  occurred  from  the  derailment  of 
a  train  caused  by  the  separating  of  the  rails  in  the 
track  and  the  company  was  negligent  in  not  fur- 
nishing a  safe  road-bed,  the  court  held  this  would 
be  the  proximate  cause  of  injuries  received  In  the 
accident,  and  that  the  negligence  of  fellow  servants 
in  not  giving  notice  of  the  danger  in  time  to  avert 
it  would  not  excuse  the  negligence  of  the  company. 
Gulf,  C.  ft  S.  F.  B.  Co.  V.  Pettis,  69  Tex.  689. 

Where  the  chain  which  held  a  valve  under  aa 
engine  was  broken  and  tied  up  and  the  valve  had 
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A&  Ch.  r.  Herbert,  118  U.  8.  642,  29  L.  ed. 
765,  and  cases  cited. 

It  was  the  duty  of  the  railroad  company  to 
have  furnished  a  fit  and  proper  caboose  to  the 
deceased,  and  he  accepted  no  additional  risk  by 
contiouin^  in  defendant's  employ  after  he  had 

fiven  it  notice,  and  it  had  promised  to  furnish 
im  within  a  reasonable  time  with  a  proper 
caboose,  and  the  defendant  was  liable  for  the 
death  of  plaintiff's  husband  resultiDg  there- 
from. 

McKinney,  Fellow  Servants,  g§  16,  82-85  ei 
seg,  and  all  cases  cited;  Tennes9ee  0»  L  di  R, 
Co.  V.  KyU,  12  L.  R.  A.  103.  93  Ala.  1;  Flxke 
V.  Boston  d  A,  R,  Co.  58  N.  Y.  549;  FuUer  v. 
Jeicett,  80  N.  Y.  46.  36  Am.  Hep.  575,  and  all 
cases  there  cited;  Pantoar  v.  TxUy  Fo%ter  Iron 
Min,  G?.  99  N.  Y.  868,  and  cases  dted;  Be^ex 
V.  Chicago  A  N,  IF.  R.  Co.  45  Wis.  4T7;  Toledo, 
P.  A  W.  R.  Co.  V.  Conroy,  68  lU.  560,  and  cases 
cited;  Ricfimond  A  D.  R.  Co.  v.  Norment,  84 
Va.  167,  and  cases  cited;  8t.  LouU  A  S.  F.  R 
Co.  V.  JicCiain,  80  Tex.  85;  Mateer  v.  MUsouri 
Pae.  R.Co.  (Mo.)  March  23,  1891;  8t.  Louu,  L 
M.  A  S.  R.  Co.  V.  Davis,  54  Ark.  889;  Davids 
son  V.  Sovihem  Pae.  Co.  44  Fed.  Rep.  476; 
Rogers  v.  Leyden,  127  Ind.  50;  Goodrich  v.  New 
York  Cent.  A  H.  R.  R.  Co.  5  L.  R.  A.  750, 116 
N.  Y.  898;  Arnold  v.  Delatoare  A  H.  Canal 
Co.  126  N.  Y.  16;  Lyiile  v.  Chicago  A  W.  M. 
R.  Co.  84  Mich.  289;  Grand  Trunk  R.  Co.  of 
Canada  v.  Cummings,  106  U.  S.  700.  27  L.  ed. 
266;  Hough  v.  Texas  A  P.  R.  Co.  100  U.  8. 218, 
25  L.  ed.  612;  Wabash  R.  Co.  v.  McDaniels, 
107  U.  8.  464.  27  L.  ed.  606;  Washington  A  Q. 
P.  Co.  V.  TdcDade,  135  U.  8.  554,  84  L.  ed.  285; 


Eureka  Co.  v.  Bass,  81  Ala.  200,  60  Am.  Hep. 
152;  Atchison,  T.  A  B.  F.  R.  Go.  v.  Sadler,  88 
Kan.  128;  Counaell  v.  HaU,  6  New  £Dg.  Rep. 
462,  146  Mass.  468;  Gulf,  C.  A  8.  F.  R.  Co.  v. 
DoTinelly,  70  Tex,  371,  8  Am.  8t.  Rep.  608; 
Louisville,  N.  A.  A  0.  R.  Co.  v.  Wright,  18 
West.  Rep.  798,  115  Ind.  378;  Regan  v.  St. 
Louis,  K.  A  N.  W.  R.  Co.  12  West.  Rep.  867, 
98  Mo.  348;  Parsons  v.  MissouH  Pae.  R.  Co. 
12  West.  Rep.  615.  94  Mo.  286;  Missouri  Fur- 
nace Co.  V.  Abend,  107  111.  44,  47  Am.  Rep. 
425;  Greene  v.  Minneapolis  A  St.  L.  R.  Co.  81 
Minn.  248.  47  Am.  Rep.  785,  aod  cases  cited; 
TutOe  V.  Detroit,  G.  H.  A  M.  R.  Co.  122  U.  8. 
193.  80  L.  ed.  1116. 

Messrs.  W.  C.  Haaledine  A  H.  L« 
Waldo  for  defendant  in  error. 

Seeds*  J.,  delivered  the  following  opin- 
ion: 

This  is  an  action  of  trespass  on  the  case, 
brought  by  the  plaintiffs  in  error  against  the 
defendant  corporation,  for  the  statutory  dam- 
ages tor  the  negligent  killing  of  the  plain- 
tiff^s  (Ella  Sykes')  former  husband  by  the 
defendant.  The  declaration  contains  three 
counts.  The  first  count  declares  uoon  the 
negligence  of  the  fellow  servants  of  Uie  de- 
ceased, he  being  a  conductor  upon  a  freight 
train  of  the  defendant.  The  second  count 
declares  upon  the  negligent,  careless,  and 
improper  selection  of  the  deceased's  fellow 
servants  bv  the  defendant,  and  the  retention 
of  said  fellow  servants  in  its  employ  after 
full  knowledge  of  their  incompetency,  and 
alleges  that  the  killing  was  caused  byreason 


tsi  uc  it;uioved  to  oil  the  encrine,  lo  do  which  the 
chain  was  untied  and  the  valve  then  dropped  upon 
tho  (rroiind  under  the  engine  and  the  injured  per- 
son reached  under  to  pick  up  the  valve  when  the 
engineer  negUirently  started  the  engine  forward, 
the  court  held  that  the  fact  that  the  chain  which 
held  the  valve  was  broken  was  not  the  proximate 
oanse  of  the  injury.  Spencer  v.  Ohio  &  M.  B.  Co. 
(Ind.)  Jan.  26,  ISOS. 

Where  a  train  broke  In  two  and  there  was  a 
defective  coupling  apparatus  which  a  brakemao 
was  endeavoring  to  remedy  when  the  engineer 
negligently  backed  the  forward  part  of  the  train 
upon  him  and  killed  hun,  the  court  ruled  that  the 
injury  was  not  to  be  attributed  to  the  company, 
that  the  Injury  did  not  result  from  the  defective 
appliance  but  that  the  blame  was  to  be  solely  at- 
tributed to  the  engineer  who  backed  his  part  of  the 
train  upon  the  brakeman  without  due  care.  Course 
V.  New  York,  L.  B.  ft  W.  B.  Co.  17  N.  T.  8.  R.  716. 

Where  a  brakeman^s  leg  was  crushed  while  de- 
scending the  ladder  upon  a  car  upon  which  there 
was  no  bumper,  and  it  was  shown  that  the  accident 
would  not  have  happened  had  the  bumper  been 
present,  the  court  held  that  the  defective  con- 
dition of  the  car,  and  not  the  negligence  of  the 
engineer  In  backlog  the  engine  when  he  did,  was 
the  proximate  cause  of  the  injury.  Richmond  & 
D.  B.  Co.  V.  George  (Va.)  48  Am.  &  Eng.  R.  R.  Oas. 
SSL 

Ransier  v.  Minneapolis  &  St.  L.  R.  Co.,  82  BOnn. 
881,  in  which  the  injury  was  caused  by  the  breaking 
in  two  of  a  train,  was  decided  on  the  ground  that 
the  defective  apparatus  which  caused  the  train  to 
break  in  two  was  the  proximate  cause  of  the  in- 
Jury. 

Where  an  edger  was  so  out  of  repair  that  it  was 
liable  to  become  dogged  by  the  planks  pns'sing 
through  it,  in  which  condition  it  was  very  dnnger- 
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ous  to  attempt  to  remove  the  plank  to  relieve  the 
clogging,  and  an  employ^  was  injured  while  such 
an  attempt  was  being  made,  the  court  held  that 
the  accident  was  the  direct  result  of  the  defective 
working  of  the  nuohine  and  that  he  was  not  re- 
lieved from  liability  from  the  fact  that  a  fellow 
servant  of  the  injured  person  was  also  negligent 
in  his  method  of  attempting  to  relieve  the  clogging. 
Sherman  v.  Menomonee  River  Lumt)er  Co.  1  L.  R. 
A.  173,  72  Wis.  122. 

Where  amine  owner  allowes  tire  damp  to  accu- 
mulate in  the  mine,  which  is  exploded  by  a  servant 
going  into  it  with  an  open  lamp,  the  negligence  of 
the  servant  Is  the  direct  and  immediate  cause  of 
the  injuries  to  other  servants  and  the  master  will 
not  be  responsible.  Bems  v.  Gaston  Gas  Coai  Co. 
27  W.  Va.  805.. 

If  the  proximate  cause  doctrine  is  applied  to 
determine  the  master^s  liability  it  is  evident  that 
in  most  cases  of  purely  combined  negligence  he 
will  escape  since  the  test  of  proximate  cause  given 
by  Parsons  (8  Cent.  7th  ed.  180),  and  which  is  em- 
phatically approved  in  Jacksonville  etc.  R.  Co.  v. 
Peninsular  Land  Co.  17  L.  R.  A.  83,  is,  ''Did  the  cause 
alleged  produce  its  effect  without  another  cause 
intervening  or  was  it  made  operative  only  through 
and  by  means  of  this  in  ter  vening  cau  se  ?"  In  cases 
of  purely  combined  negligence  the  negligence  of 
the  master  never  becomes  operative  of  Itself  but 
requires  the  co-operation  of  the  fellow  servants 
negligence  to  produce  the  injury.  See  note  to 
Jacksonville  etc.  R.  Co.  v.  Peninsular  Land  Co. 
tmprcL  Hence  if  iir.  Parsons*  test  was  applied 
to  such  cases  no  liability  could  be  established. 

Many  cases  make  use  of  the  term  'proximate 
cause"  to  describe  the  negligence  of  the  master 
when  the  case  is  decided  on  the  ground  of  com- 
bined negligence. 

Where  the  caboose  in  which  the  injured  person 
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of  said  Incompetency.  The  third  count  de- 
clares upon  the  negligent  conduct  of  the  de- 
fendant in  furnishing  the  deceased  with  an 
improper,  unsafe,  and  defective  caboose, 
knowing  at  the  time  that  it  was  unsafe  and 
defective,  but  which  the  deceased  used  under 
protest,  and  only  under  and  by  reason  of  the 
promise  made  by  the  defendant  to  the  de- 
ceased that  he  should  be  provided  with  a  safe 
one  in  a  very  short  time ;  and  because  of  the 
negligence  and  carelessness  of  the  deceased's 
fellow  servants  upon  another  train  of  the 
defendant,  running  into  and  destroying  the 
caboose  in  which  tne  deceased  was,  by  reason 
of  which  he  was  killed.  To  the  declaration, 
and  each  count  thereof,  the  defendant  filed  a 
demurrer.  The  court  sustained  the  demurrer 
to  the  first  and  third  counts,  and  overruled  it 
as  to  the  second ;  whereupon  the  defendant 
answered  as  to  the  second  count.  A  jury  was 
called,  and  after  the  plaintiffs*  evidence  was 
in  and  they  had  rested,  the  court,  upon  mo- 
tion of  the  defendant,  instructed  it  to  find  for 
the  defendant.  The  plaintiffs  sued  out  a 
writ  of  error,  and  allege  error  in  sustaining 
the  defendant's  demurrer  to  the  first  and  third 
counts,  and  in  Instructing  the  jury  to  find 
for  the  defendant  upon  the  trial,  under  the 
second  count. 

1.  The  first  count  declared  upon  the  neg- 
ligence of  the  deceased's  fellow  servants, 
whereby  he  lost  his  life.  Unless  changed  by 
statute,  it  is  now  the  unquestioned  law  that 
damages  cannot  be  recovered  for  injuries  sus- 
tained by  reason  of  the  negligence  of  fellow 
servants.  Negligence  of  such  servants,  of  a 
common  employer,  is  part  of  the  risk  which 
public  policy  requires  that  an  employ^  take 
in  entering  upon  a  service  in  which  there  are 
fellow  servants.  Priestly  v.  Fo^Ur^  8  Mees. 
&  W.  1 ;  Murray  v.  Qavitli  Carolina  jB.  Co,  1 
McMull.  L.  885 ;  Fartodl  v.  Boston  A  \V,  B. 
Corp.  4  Met.  49 ;  Pierce,   Railroads,   858 ;  2 


LawBon,  Righta. 
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Rorer,  Railroads,  1188;  1  Lawson,  Righl 
Rem.  &  Pr.  §  801 ;  Beach, 
102 ;  BandaU  v.  Baltimore 
U.  8.  478,  27  L.  ed.  1008. 

Beach  in  his  work  objects  strenuously  to 
the  reasoning  u^on  which  this  rule  of  law  is 
based,  but  admits  that  it  is  now  universal, 
unless  when  changed  by  statute,  as  it  has 
been  in  some  jurisdictions.  We  are  content 
to  adopt  the  rule  as  the  law  for  this  juris- 
diction, whatever  may  be  the  theoretical  ob- 
jections to  it,  based  u^on  what  may  be 
thought  to  be  pureljr  logical  grounds,  until 
such  time  as  the  Legislature  sees  fit  to  change 
it. 

But  the  plaintiffs  contend  that  the  rule  as 
above  enunciated  has  been  changed.  The 
question  for  decision  then  is.  Has  it  been 
Chan  oped?  Sections  2308-2810,  Comp.  Laws 
N.  M.*  provide,  in   substance,  that,   when 

*The  material  portloDOf  the  statute  referred  to 
is  as  follows:  Section  280S.  Whenever  any  person 
shall  die  fromiany  injury  resulring  from  or  ooca- 
siooed  by  the  neffUgeDoe,  unskillf  ulnees  or  criminal 
Intent  of  any  officer,  agent,  servant,  or  employ^ 
whilst  running,  conducting  or  managing  any  lo- 
comotive, car,  or  train  of  cars,  or  of  any  driver  of 
any  stage  coach  or  other  public  conveyance,  while 
in  the  charge  of  the  same  as  driver;  and  when  any 
passenger  shall  die  Irom  any  injury  resulting  from 
or  occasioned  by  any  defect  or  insufficiency  in  any 
railroad  or  any  part  thereof,  or  in  any  locomotive 
or  car,  or  in  any  stage]  coach,  or  other  public  con- 
veyance,  the  corporation,  individual,  or  individuaJs 
in  whose  employ  any  such  officer,  agent,  servant, 
employ^,  engineer  or  driver,  shall  be  at  the  time 
such  Imury  was  committed,  or  who  owns  any  such 
railroad,  locomotive,  car,  stage  coach,  or  other 
public  conveyance,  at  the  time  any  injury  is  re- 
ceived, resulting  from  or  occasioned  by  any  defect 
or  insufficiency  above  declared,  shall  forfeit  and 
pay  for  every  person  or  passenger  so  dying,  the 
sum  of  $S,000,  which  may  be  sued  and  recovered. 
First,  by  the  husband  or  wife  of  the  deceased.  .  .  . 
In  suits  instituted  under  this  section,  it  shall  be 
competent  tor  the  defendant  for  his  defense  to 
show  that  the  defect  or  Insufficiency  named  In  this 
section,  was  not  a  negligent  defect  or  insuffi- 
ciency. 


was  was  driven  forward  by  a  rear-end  oollisior. 
and  by  reason  of  the  absence  of  proper  bumpen 
the  car  ahead  of  it  was  thrown  upward  and  fell 
upon  and  against  it  causing  the  injury,  the  court 
held  that  the  absence  of  the  bumpers  was  the 
proximate  cause  of  the  injury  although  it  was 
enough  to  render  the  company  liable  if  Its  negli- 
gence merely  contributed  to  produce  the  injury. 
Ellis  V.  New  York,  L.  B.  ft  W.  B.  Co.  W  N.  Y.  64fl. 

In  Fullutro  v.  Delaware,  L.  &  W.  ft.  Co.,  27  N.  Y. 
8.  R.  68,  in  which  an  employ^  on  a  gravel  train  waF 
injured  while  attempting  to  get  upon  the  train 
after  It  bad  started  by  being  caught  between  two 
cars  which  were  not  furnished  with  bumpers,  the 
court  said  that  it  was  a  question  for  the  Jury  to 
consider  whether  the  failure  to  provide  the  bum- 
pers was  the  proximate  cause  of  the  injury,  and  if 
it  was,  the  master  was  liable,  although  the  fellow 
servants  of  the  injured  person  were  negligent  in 
running  the  train;  since  if  the  negligence  of  the 
master  concurs  with  that  of  a  fellow  sei'vant  in 
producing  the  injury  the  master  is  not  thereby 
excused. 

The  master  is  not  relieved  from  liability  if  his 
negligence  was  the  proximate  cause  of  the  injury 
although  a  concurring  cause  was  the  negligence  of 
a  fellow  servant.  Hunn  v.  Michigan  Cent.  R.  Co. 
7  L.  R.  A.  500,  78  Mich.  618. 

"^"  proximate  cause  as  distinguished  frcm  **th6*^ 

pi-oximate  cause. 

In  some  oases  the  inquiry  has  been  made  whether 

16  L.  a  A. 


)r  not  the  negligence  of  the  master  was  **a**  proxi- 
nate  cause  of  the  accident,  and  they  have  not  in- 
sisted that  it  must  be  '*the**  proximate  cause. 

If  the  master^s  negligence  proximately  contrib- 
utes to  the  injuries,  he  will  be  liable.  Franklin  v. 
Winona  &  8t.  P.  R.  Co.  87  Minn.  41L 

In  St.  Louis  ft  U.  F.  R.  Co.  v.  McCain,  80  Tex.  85, 
an  instruction  was  approved  which  stated  that  if 
one  of  the  proximate  causes  of  the  accident  with- 
out which  it  would  not  have  occurred  was  the  un- 
safe condition  of  the  wheel  or  brake,  or  both,  and 
chat  the  company  was  guilty  of  negllgenoe  in 
lumishing  them,  then  it  would  be  liable  for  the 
injury,  notwithstanding  the  negligence  of  the 
engineer  or  brakeman  may  have  contributed  to  the 
acddenti 

Where  an  injury  was  caused  by  the  misplacing  of 
an  unlighted  switch,  the  company  contended  tliat 
the  absence  of  the  lights  was  not  the  proximate 
cause  of  the  accident  but  that  it  was  caused  by  the 
negligence  of  fellowservants  of  the  injured  person: 
the  court  held  that  the  absence  of  the  lights  was 
Just  as  much  the  proximate  cause  of  the  injury  as 
the  turning  of  Uie  switch  rails.  The  injury,  in 
any  event,  was  occasioned  partly  through  the 
negligence  of  the  company  as  to  the  lights,  and 
partly  by  the  condition  of  the  switch  rails,  in  which 
case  the  company  would  be  liable.  Town  v. 
Michigan  Cent.  R.  Co.  84  Mich.  22Sl 

Where  an  injury  resulted  from  a  defective  brake 
and  from  the  negligent  running  of  the  tialn  at  a 
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^any  penoD*  comes  to  his  or  her  death  by 
reason  of  the  negligence  or  carelessness  or 
criminal  action  of  an  agent,  officer,  or  other 
employ^  of  a  railroad  company,  that  bis  or 
her  representative  may  recover  of  the  com- 
pany $5,000.  The  contention  is  that  ''any 
person**  in  this  statute  bais  reference  to  any 
one  whomsoever  who  may  be  killed,  and 
hence  includes  one  who  may  be  a  fellow  serv- 
ant. By  further  reading  the  statute  it  will 
be  found  that  the  words  **  any  person  or  pas- 
senger*' are  used,  which  would  seem,  how- 
ever, to  throw  doubt  upon  the  real  meaning 
of  the  words  ''any  person,"  rather  than  to 
more  definitely  explain  them.  This  statute 
is  almost  wrSatim  a  copy  of  the  Missouri 
Damage  Statute.  In  that  state  it  has  received 
a  decisive  construction  after  a  somewhat 
lengthy  period  of  uncertainty.  In  Schultz  v. 
Bicifle  A  O. .  86  Mo.  13,  it  was  held  that 
the  general  meaning  of  the  words  **any  per- 
son** was  the  meaning  which  the  Legislature 
intended  to  attach  to  them,  and  that,  there- 
fore, the  common-law  rule  of  fellow  servants 
taking  the  risk  of  each  other's  negligence, 
when  not  notorious  and  known  to  the  em- 
ployer, was  abrogated.  But  this  was  not 
satisfactory,  and  m  the  case  of  Connor  v. 
Chicago,  B.  I.  ds  P,  E,  Co.,  59  Mo.  808,  two 
of  the  five  judges  vigorously  dissented ; 
Judge  Hough  in  his  dissent  satisfactorily 
showing,  to  the  writer's  mind,  that,  what- 
ever may  be  the  sounder  and  more  humane 
rule,  the  Legislature  never  intended  to 
change  the  rule  as  to  the  liability  for  negli- 

§ence  of  a  fellow  servant  by  that  statute, 
ut  only  to  give  a  cause  of  action  to  the  re- 
presentatives of  a  deceased  person  where  none 
existed  before,  and  to  limit  the  extent  of 
that  liability.  Finally,  in  the  case  of  lYoc- 
ttyr  V.  Hannibal  A  8t.  J.  B,  Co. ,  64  Mo.  1 12, 
the  supreme  court  of  that  state  took  the  view 
of   the  case  so  ably   expounded  by  Jtidge 


Hough,  and  it  has  remained  the  law  of  that 
state  ever  since.  Upon  a  similar  statute,  the 
same  words  have  received  the  same  construc- 
tion in  Iowa,  (StUUikin  v.  Missimppi  <fk  M, 
B.  Co.  11  Iowa,  422;)  in  Maine,  {Carle  v. 
Bangor  d  R  0.  B  Co,  48  Me.  271 ;)  and  in 
Colorado,  (Atehiaon,  T.  AS.  F.  B.Co.  v.  Far- 
row, 6  Colo.  498.)  The  statute  of  this  ter- 
ritorv  (sections  2808-2310)  was  adopted  after 
the  final  decision  in  the  Connor  Case  in  Mis- 
souri, and  it  was  ur^ed  that  It  is  the  law 
that,  when  one  Jurisdiction  adopts  without 
change  the  statute  of  another  jurisdiction,  it 
also  adopts  the  judicial  construction  placed 
upon  it  by  that  jurisdiction.  While  this  is 
so,  yet  we  do  not  think  it  necessary  in  this 
case  to  rest  our  decision  upon  that  principle, 
but  rather  upon  the  broader  principle  that 
there  is  nothing  in  the  statute  itself,  nor  in 
the  history  of  its  adoption,  whidi  goes  to 
show  that  it  was  the  intention  of  our  Legis- 
lature to  overthrow  a  rule  thoroughly  in- 
grained in  the  judicial  holdings  of  t£e  courts 
of  the  land,  and  in  view  of  which  it  must 
now  be  held  that  all  contracts  for  hire  to 
corporations,  in  the  absence  of  express  stip- 
ulations, are  made.  The  action  of  the  trial 
court  in  sustaining  the  demurrer  to  the  first 
count  was  correct. 

2.  The  second  count  was  predicated  upon 
the  assumed  fact  that  the  defendant  company 
was  negligent  in  its  selection  of  the  fellow 
servants  of  the  deceased,  Sykes,  or  in  the 
keeping  of  them  in  its  employ  after  knowl- 
edge of  their  incompetency  had  been  brought 
home  to  it,  and  that  it  was  through  such  in- 
competency that  the  deceased  was  killed. 
After  the  plaintiffs'  evidence  was  all  in,  the 
jury  was  instructed  by  the  court  to  find  for 
the  defendant,  which  it  did.  Of  this  action 
the  plaintiffs  complain.  They  insist  that 
there  was  something  to  go  to  the  jury,  And 
that  in  instructing  it  to  find  for  the  defend- 


irreater  speed  than  the  rules  of  the  company  re- 
4)iiire,  the  court  held  that  both  causes  were  prox- 
imate, the  defect  In  the  brake  as  much  as  the 
speed,  and  that  the  company  was  liable.  Young  v. 
New  Jersey  &  N.  Y.  B.  Go.  46  Fed.  Rep.  160. 

Bight  to  eontider  rtiatlme  negUgence. 

Where  the  injury  was  caused  by  the  starting 
forward  of  a  locomotive,  owing  to  its  defective 
condition,  the  court  held  that  the  Jury  could  not 
be  permitted  to  inquire  whether  the  exercise  of 
extra  diligence  or  skill  on  the  part  of  the  engineer 
would  have  neutralized  the  oompany^s  own  negli- 
gence. This  would  require  them  to  determine  the 
comparative  ne^rUgenoe  of  master  and  servant  and 
strike  a  balance  of  negligence,  which  could  not  be 
permitted.  The  negligence  of  the  servant  does 
not  excuse  the  principal  from  liability  tor  an  in- 
jury which  could  not  have  happened  had  the 
machinery  been  suitable  for  the  use  to  which  it 
was  applied.  Gone  v.  Delaware,  L.  4?  W.  B.  Co.  81 
K.  Y.  206, 87  Am.  Rep.  491. 

Where  the  fall  of  a  defective  staging  was  caused 
by  negligently  dropping  a  stone  on  it,  the  court 
lield  that  if  the  Jury  found  that  the  defect  caused 
It  to  fall,  and  that  the  accidental  strain  was  a  con- 
tributing cause,  the  f  oroe  and  violence  of  the  stmin 
were  immaterial ;  it  could  do  no  more  than  con- 
tribute to  the  injury,  and  the  degree  of  contrlbu- 
-tion  could  not  be  apportioned.  Drommle  v.  Hogan, 
U8  Mass.  29. 
16L.R.A. 


If  the  negligence  of  the  master  had  a  share  in 
causing  the  injuries  of  plaintiff,  the  master  is  liable 
notwithstanding  the  contributory  negligence  of  a 
fellow  servant.    Faren  v.  Sellers,  89  La.  Ann.  1019. 

lAdtyUity  exists  when  master^s  negligence  was  an 

essential  element. 

In  accordance  with  the  doctrine  that  an  inquiry 
into  the  comparative  negligence  of  master  and 
servant  coifid  not  be  permitted,  the  cases  in  which 
the  question  has  been  most  directly  before  the 
courts  have  held  that  if  the  injury  would  not  have 
happened  but  for  the  negligence  of  the  master, 
contributory  neglifvence  on  the  part  of  a  fellow 
servant  is  no  defense  to  the  master.  Gone  v.  Dela- 
ware, L.  &  W.  R.  Go.  15  Hun,  177. 

Negligence  ot  a  servant  does  not  excuse  the  mas- 
ter from  liability  to  a  co-servant  for  an  Injury 
which  would  not  have  happened  had  the  master 
performed  his  duty.  Copplns  v.  New  York  Cent.  & 
H.  R.  R.  Co.  128  N.  Y.  657,  alTg  48  Hun,  298;  New 
Jersey  &  N.  Y.  R.  Co.  v.  Young,  49  Fed.  Rep.  723. 

Where  an  injury  resulted  from  the  fall  of  an 
elevator  the  court  said  the  difficult  and  close  ques- 
tion in  this  case  is  as  to  the  proximate  cauro  of  the 
injury*— whether  the  absence  of  safety  appliances, 
or  the  act  of  the  engineer  and  the  fellow  brakeman 
of  the  Injured  person,  or  whether  It  resulted  from 
both  causes.  The  court  then  applied  the  following 
test:  '*  Where  several  proximate  causes  contrib- 
ute to  an  accident,  aud  each  is  an  efficient  cause 
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ant  the  court  usurped  the  province  of  the 
jury,  which  was  error.  However,  it  is  now 
the  settled  law  of  the  supreme  court  of  the 
United  States,  and  of  this  court,  that  when 
evidence  is  of  such  a  character  that,  should 
the  jury  And  for  one  side  rather  than  the 
other,  it  would  be  the  duty  of  the  court  to 
set  aside  such  verdict,  it  will  in  the  first 
instance  direct  a  verdict  for  the  party  thus 
entitled  to  it.  Bandall  v.  Baltimore  <A  0, 
R.  Co,  109  U.  8.  478,  27  L.  ed.  1003 ;  Can- 
delaria  v.  AtcfiUon,  T,  A  8.  F,  B.  Go,  (N. 
M.)  27  Pac.  Rep.  497;  QilderOeew  v.  At- 
kinson (N.  M.)  27  Pac.  Rep.  477.  We 
have  thoroughly  read  the  evidence  produced 
by  the  plaintiffs  to  sustain  the  allegations 
01  their  second  count,  but  we  are  unable  to 
see  where  there  is  anything  which  tends  to 
support  those  allegations.  The  action  of  the 
court,  therefore,  was  correct. 

8.  The  real  difficulty  in  this  case  grows 
out  of  the  sustaining  the  demurrer  to  the 
third  count.  It  will  be  necessary,  therefore, 
in  order  that  a  complete  understanding  of 
the  count  may  be  had,  to  set  out  in  extenso 
the  material  portions  of  the  same.  After  the 
allegations  oi  incorporation,  the  place  of  do< 
ing  business  on  the  part  of  the  defendant, 
its  employment  of  the  deceased,  and  its  duty 
to  furnish  proper,  safe,  and  reliable  cars, 
cabooses,  and  other  machinery,  the  count 
continues  as  follows:  "Yet,  not  regarding 
its  duty  and  promises  in  the  premises,  the 
'Said  defendant  did  not  so  furnish  the  said 
jSykes  with  all  safe,  properly  constructed, 
and  reliable  cars,  locomotives,  machinery, 
and  tools  for  the  proper  conduct  of  his  con- 


ductiug  of  trains  as  aforesaid,  In  this :  That 
after  his  engagement  and  entering  the  em- 
ployment as  aforesaid,  and  some  short  time 
previous  to  the  happening  of  the  event  here- 
inafter mentioned,  the  said  defendant  failed 
to  furnish  said  Sykes  with  a  proper  caboose 
or  way  car,  such  as  is  usually  and  ordinarily 
used  upon  said  same  railroad,  and  upon  all 
other  like  railroads,  but  insteiad  wrongfully, 
negligently,  and  carelessly  ^ve  and  fur- 
nished him,  for  use  upon  his  said  trains, 
against  his  consent  and  over  his  protest,  (but 
which  he  was  induced  to  take  and  use,  under 
faithful  promises  of  the  defendant,  by  its 
agents  and  their  servants,  then  and  there  to 
him  made,  that  he  would  be  furnished  with 
a  proper  caboose  in  a  very  short  time,)  a 
weakly-built,  common,  unsubstantial  box 
car,  without  any  platforms,  bottom  beams, 
springs,  bracing,  or  proper  trucks,  and  with- 
out any  doors  in  the  ends  or  windows  in  the 
ends,  or  cupola  or  lookout  station  in  the  top, 
through  either  of  which  approaching  danger 
might  be  seen  and  prevented,  as  is  usually 
upon  cabooses  and  way  cars  upon  other  parts 
of  said  line  and  other  like  roads.  And  said 
box  car,  used  as  a  caboose  or  way  car  as 
aforesaid,  was  so  flimsily  and  improperly 
constructed  it  would,  and  did,  during  its  use 
by  said  Sykes.  aforesaid,  easily  become  de- 
railed and  jump  the  track  aforesaid,  all  of 
which  was  then  and  there  known  to  said 
defendant  but  the  said  George  W.  Sykes,  so 
relying  upon  the  promises  of  the  defendant 
so  made  to  him  as  aforesaid,  that  it  would 
in  a  very  short  time  furnish  him  with  a  good, 
safe,  and  proper  caboose,  did,  relying  upon 


without  which  the  accident  would  not  have  hap- 
pened, it  may  be  attributed  to  aU  or  any  of  them, 
but  it  ctinnot  be  attributed  to  a  oause  unless  with- 
out its  operation  the  accident  would  not  have  hap- 
pened ;  ^^  and  concluded  that  *^from  the  evidence 
the  jury  could  find  both  causes  to  be  proximate,** 
and  that  '*if  they  did  so,  the  master  was  liable.** 
Kc?rn  V.  De  Oostro  ft  D.  Sugar  Bef.  Go.  24  N.  Y.  & 
B.748. 

If  the  negrligenoe  of  the  company  contributed  to. 
that  is  to  say,  had  a  share  in  producing  the  injury, 
the  company  was  liable  even  though  the  negli- 
gence of  a  iellow  servant  of  the  servant  injured 
was  contributory  also.  If  the  negligence  of  the 
company  contributed  to,  it  must  neoeesarily  have 
been  an  immediate  cause  of,  the  accident,  and  it  Is 
no  defense  that  another  was  likewise  guilty  of 
wrong.  Grand  Trunk  R.  Go.  v.  Cummings,  106  U. 
8.  700, 27  L.  ed.  286. 

Where  an  engine  was  caused  to  explode  by  its 
defective  condition,  and  it  appeared  that  the  engi- 
neer might  have  prevented  its  doing  so  by  using 
extra  care,  the  court  held  that  the  refusal  to  in- 
struct the  Jury  that  if  the  accident  would  not  have 
happened  without  negligence  on  the  part  of  the 
engineer  the  railroad  company  was  not  liable  was 
properly  refused.  To  say  that  the  master  should 
not  be  responsible  for  an  injury  which  would  not 
have  happened  bad  a  proper  safeguard  been  used, 
because  the  engineer  was  negligent,  would  be  to  say 
in  substance  and  effect  that  he  should  not  be  liable 
at  all  for  an  Injury  resulting  from  the  failure  to 
use  such  safeguard.  Cayzer  v.  Taylor,  10  Gray,  274, 
69  Am.  Dec.  817. 

Where  a  locomotive  without  a  headlight  was  left 
after  dark  standing  on  the  track,  over  which  a 
train  came  and  collided  with  it,  the  court  held  that 
the  Jury  should  have  boen  Instructed  that  the  oom- 

16  L.  R.  A. 


f  pany  was  not  liable  unless  they  find  the  accident 
would  not  have  happened  but  for  the  absence  of 
the  headlight,  and  that  it  was  error  to  charge  that 
It  was  liable  if  its  negligence  contributed  to  th» 
injury,  though  a  fellow  servant  was  also  negligent. 
Whittaker  v.  Delaware  ft  H.  Canal  Co.  40  Hon* 
400. 

But  the  company  would  be  liable  If  the  absence 
of  the  headlight  was  an  efficient  cause  without  the 
operation  of  which  the  accident  would  not  have 
happened.  Whittaker  v.  Delaware  ft  H.  Canal  Co» 
11»N.  T.644. 

The  above  cases  furnish  a  test  which  would  be  at 
the  same  time  uniform  and  logical.  According  to 
it,  to  determine  the  master*8  liability,  withdraw 
entirely  the  element  of  his  negligence  as  a  pooslble 
cause  of  the  injury.  If  with  it  withdrawn  the 
injury  would  have  been  inflicted  Just  the  same,  the 
master  is  not  liable,  but  if  without  it  the  injury 
would  not  have  happened,  the  master  is  liable. 
Under  this  test  the  result  in  many  of  the  casee 
would  have  been  the  reverse  of  what  it  is,  and  in 
the  principal  case  the  question  of  liability  would 
depend  on  whether  or  not  the  force  of  the  collision 
was  sufficient  to  crush  the  platform  ordinarily  used 
in  a  caboose.  If  not,  the  injury  would  probably 
not  have  happened,  and  the  master*s  negligence 
was  an  essential  element.  It  is  evident  that  by 
directing  the  attention  to  the  eflT eot  of  an  absence 
of  the  fellow  8ervant*8  negligence  rather  than  to 
an  absence  of  that  of  the  master,  erroneous  results 
will  be  attained,  since  the  8ervant*s  negligence  Is 
an  essential  element  of  the  combination ,  and  if 
from  the  premise  that  the  injury  would  not  have 
occurred  in  the  absence  of  the  8ervant*8  negll* 
gence  the  result  is  reached  that  therefore  the  mas- 
ter is  not  liable,  relief  may  be  denied  when  it 
should  be  granted. 
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said  promise,  continue  in  said  employment 
until  the  80th  day  of  March,  A.  D.  1888,  at 
which  said  date,  at  to  wit,  the  county  of 
Bernalillo,  in  the  territory  of  New  Mexico, 
said  Qeorge  W.  Sykes  was,  pursuant  to  the 
order  of  the  defendant,  proceeding  with  one 
of  its  trains  with  the  aforementioned  box 
car,  being  used  as  a  way  car,  with  all  due 
and  proper  care  and  diligence,  eastward  in 
said  county,  towards  said  Albuquercjue,  and 
when  he  had  so  proceeded  to  a  point  upon 
said  railroad,  about  four  miles  east  of  the 
small  station  of  San  Jose,  and  while  still, 
as  aforesaid,  exercising  all  due  and  proper 
care  and  diligence  in  the  premises,  the  de- 
fendant then  and  there  bem^  possessed,  as 
aforesaid,  of  a  certain  other  locomotiye  en- 
gine and  train  of  cars  attached  thereto,  which 
said  latter  locomotiye  engine  and  train  of 
cars  were  then  and  there,  under  the  care  and 
management  of  driyers,  then  seryants  of  the 
defendant,  who  were  then  and  there  driying 
the  same  upon  and  along  said  railroad,  near 
and  towaros  the  point  aforesaid,  also  in  an 
easterly  direction,  and  the  said  defendant 
then  and  there,  by  its  seryants  last  aforesaid, 
80  carelessly,  improperly,  negligently,  and 
unskillfully  droye  and  managed  the  said 
locomotiye  engine  and  train  of  cars  that,  by 
and  through  the  carelessness,  negligence, 
unskillfulness,  and  improper  conduct  of  the 
defendant,  by  its  said  seryants  in  that  be- 
half, and  also  by  and  through  the  negli- 
gence, carelessness,  default,  and  improper 
conduct  and  wrongful  act  of  the  defendant 
in  defaulting,  refusing,  and  neglecting  to 


furnish  a  proper  caboose  and  way  car  to 
Sykes,  as  was  its  duty  to  do,  the  said  locomo- 
tiye engine  then  and  there  ran  and  struck, 
with  companitiye  force  and  yiolence,  upon 
and  against  the  rear  of  the  train  and  box  car, 
being  used  as  a  caboose  as  aforesaid,  and 
being  conducted  with  all  due  and  proper 
care  and  diligence  by  the  said  George  W. 
Sykes,  and,  by    reason   of    the    poor    and 
improper  construction  of  the  same,  broke  th& 
same  into  splinters,    and  said   George  ^. 
Sykes  was  then  and  there,  with  great  force 
and  yiolence,  struck  by  said  locomotiye  and 
by  splinters  of  said  box  car  being  used  as 
aforesaid,  and  thrown  with  great  yiolence 
from  out  of  said  car, "  from  the  effects  of 
which  he  afterwards  died. 

To  this  count  the  defendant  demurred,  and 
assigned  scyeral  reasons  therefor,  among 
them  that  the  said  Sykes  yoluntarily  used 
the  said  caboose ;  that  it  did  not  appear  that 
there  were  any  latent  or  hidden  defects  in  or 
about  the  way  car;  that  the  negligence,  if 
any,  was  the  negligence  of  Sykes'  fellow 
seryants ;  and  that  the  count  is  in  many  othei 
respects  uncertain,  informal,  and  insufficient. 
The  court  sustained  the  demurrer.  While 
this  demurrer  specifically  sets  out  the  grounds 
of  objection,  yet  it  is  in  substance  a  general 
demurrer,  and  under  it  any  objections  to  the 
substance  of  the  count  may  be  urged,  whether 
assigned  or  not.  1  Chitty,  PI.  633;  Gould, 
PI.  p.  435,  S  19.  It  is  elementary  tbat  upou 
demurrer  all  facts  which  are  well  pleaded 
are  admitted  to  be  true.  Therefore  it  must 
be  considered  that  the  facts  in  this  count 


OcuM  tohflre  CAe  ne0li00nce  0/ tfte  nuuCer  is  tA«  ilj^lotent 

eauMm 

A  master  is  liable  for  the  conseqneDoes  of  his 
own  negllsrenee,  although  the  negligence  of  a  oo- 
seryant  also  oontributed  to  bring  about  the  Injury. 
McMahon  y.  Henning,  1  McCrary,  617. 

Gases  holding  that  the  master  is  not  liable  for  In- 
juries resulting  from  the  negligence  of  a  fellow 
seryant  are  applicable  only  where  the  injury  com- 
plained  of  happened  without  any  actual  fault  or 
misconduct  of  the  principal.  If  the  injury  result- 
ed directly  from  the  negligence  or  misconduct  of 
the  master  himself,  he  is  liable.  Keegan  v.  West- 
em  R.  Co.  8  N.  Y.  ITS. 

Where  the  master  makes  an  unreasonable  order 
in  the  execution  of  which  a  seryant  is  injured  it 
will  be  no  defense  to  an  action  for  the  master  to 
Bay  that  the  inmiediate  cause  of  the  injury  was  the 
negUgenoe  of  a  fellow  seryant  in  the  execution  of 
the  order.  Pittsburgh,  0.  ft  St.  L.  B.  Go.  y.  Hender- 
son, 87  Ohio  St.  66& 

It  does  not  exonerate  the  master  from  the  con- 
sequences of  a  failure  to  perform  his  duty,  if  such 
failure  oontributed  to  the  injury,  to  show  that  If 
others  for  whom  he  was  not  responsible  had  per^ 
formed  their  duty  the  injury  would  not  haye  oc- 
curred, or  that  it  might  haye  been  ayoided  by  care 
and  yigilance  on  the  part  of  those  who  were  clearly 
feUow  seryants  of  tiie  injured  person.  Elmer  y« 
Locke,  186  Mass.  57S. 

Ostes  when  the  urva/nVi  neglioenee  vxu  the  cause. 

If  the  master  failed  to  use  due  care  he  might  be 
held  responsible  although  the  negligence  of  a  fel- 
low servant  contributed  to  the  accident;  but  if  the 
eourt  can  see  that  the  accident  was  caused  solely 
by  the  negleot  of  a  fellow  servant  no  recovery 
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from  the  master  can  be  had.   Kyers  y.  Hudson* 
Iron  Oo.  ISO  BCass.  12&. 

Where  a  switchman  negligently  left  a  switch 
open  while  he  engaged  in  conversation  with  a  third 
person  and  a  tram  ran  Into  the  open  switch  caus- 
ing the  injury,  the  court  said  there  is  no  evidence 
which  warranted  the  jury  in  finding  tbat  any  act 
of  neglect  on  the  part  of  the  defendant  contribute 
ed  in  any  manner  to  produce  the  injury  com- 
plained of.  Harvey  y.  New  York  Gent.  &  H.  B.  R. 
G0.88N.T.481. 

The  mere  existence  of  a  defective  coupling  link 
in  a  train  will  not  render  the  company  Uable  if  the  . 
reason  of  its  being  there  was  the  negligence  of  a 
fellow  servant  in  using  that  link  Instead  of  perfect 
ones  which  were  provided.  Sweeney  v.  New  Yoric*. 
N.  H.  ftH.  B.  G0.8SN.  Y.  S.  &  416. 

Where  a  car  with  a  defective  brake  was  left 
standing  on  a  side  track  without  being  blocked 
and  started  to  move  thereby  colUding  with  a  pass- 
ing train  and  causing  an  injury,  the  court  said  the 
main  question  is  whether  the  defective  condition 
of  the  brake  was  the  cause  or  one  of  the  producing 
causes  of  the  accident,  and  held  that  the  injury 
was  occasioned  solely  by  the  fault  of  the  employ^ 
in  failing  to  secure  the  car,  and  that  tbe  defective 
brake  had  nothing  to  do  with  it.  Harvey  v.  New 
York  Gent.  &  H.  B.  B.  Go.  82  N.  Y.  S.  R.  817. 

Where  defects  m  a  hand-car  cause  it  to  jolt  and 
an  employ^  using  it  placed  a  water  cask  on  the 
front  of  it  in  such  a  manner  that  it  was  jolted  olf 
and  caused  a  wreck  of  the  oar  and  an  injury  to  a 
coemploy^,  the  court  held  the  injuries  resulted 
from  the  cask  rolling  off  the  car  and  tbat  the  neg- 
ligence as  to  the  condition  of  the  car  had  no  con- 
nection with  the  wreck  and  that  therefore  tbe 
master  was  not  llabla  Bcse  v.  Gulf,  G.  &  S.  F.  R» 
Go.  (Tex.)  Oct.  27, 189L  H.  P.  F. 
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pleaded,  which  are  well  pleaded,  are  before 
us  with  the  same  effect  as  though  found  by 
a  jury. 

At  the  argument  counsel  for  both  par- 
ties rested  their  contention  solely  upon 
the  alleged  negligence  of  the  company  in 
failing  to  provide  Uie  deceased,  Sykes,  with 
a  safe  and  proper  caboose,  within  a  reason- 
able time  after  having  promised  him  to  do 

•  so.  The  position  of  the  plaintiffs  was  that, 
as  the  defendant  knew  of  the  unsafe  condition 
of  the  way  car  or  caboose,  and  had  promised 
to  provide  another  in  its  stead,  it  assumed 
all  risks  and  dangers  to  the  deceased  during 
a  "reasonable  time"  which  he  might  use  it 
while  waiting  for  a  new  car ;  and  that  such 
use  was  not,  upon  the  part  of  the  deceased, 
•contributory  negligence.  The  defendant 
contends,  upon  the  other  hand,  that  it  is 
shown  that  the  defects,  if  any,  in  the  ca- 
boose, were  patent  and  evident  as  immedi- 
ately dangerous,  and  therefore  that  the  rule 
•contended  for  by  the  plaintiffs  did  not  apply, 
but  that  the  use  of  such  car,  under  the  cir- 
cumstances alleged  in  the  count,  notwith- 
standing the  promise  of  the  defendant,  was 
contributory  negligence  on  the  part  of  the 

'  deceased,  and  that  bis  representatives  cannot 
recover.  **If  the  servant  complain  of  the 
defect  to  the  master,  and  the  latter  promises 
to  remedy  or  repair  it,  the  servant,  by  re- 
maining on  this  assurance  for  a  reasonable 
time  in  the  service  will  not  be  considered 
to  have  waived  it,  and  the  question  of  a 
reasonable  time  will  be  for  the  jury."  1 
Lawson,  Rights,  Hem.  &  Pr.  §  812,  ana  cases 
<jited ;  Oulf,  0,  A  S.  F.  R.  Co.  v.  Brentford, 
79  Tex.  619.  28  Am.  St.  Rep.  877.  and  an- 
notated Twte;  Hough  v.  Texas  dk  P.  B.  Go. 
100  U.  8.  218,  25  L.  ed.  612.  In  this  last 
<MBe  the  court  holds  that  it  is  not  contribu- 
tory negligence,  as  a  matter  of  law,  to  re- 
main in  a  dangerous  employment  for  a  rea- 
-sonable  time  after  a  promise  by  the  employer 
to  remedy  the  defect  complained  of,  but  that 
it  was  a  question  for  the  jury  to  say  whether 
it  was  contributory  negligence  to  so  remain. 
This  is  unquestionably  the  general  rule  of 
law  where  an  employe  gives  notice  to  his 
•employer  of  defects  in  the  machinery  that 
he  is  using,  and  the  employer  promises  to 
remedy  the  defects  in  a  short  time,  unless 
such  defects  are  so  evidently  dangerous  as 
that  it  would  be  reckless  ana  foolish  for  the 
•employe  to  use  the  defective  machinery,  even 
under  a  promise  that  it  should  be  immedi- 
ately remedied.  The  defendant  contends  in 
this  case  that  the  allegations  of  this  count, 
admitted  by  it  to  be  true  show — First,  that 
the  deceased  used  the  defective  car  for  a 
longer  psriod  than  by  any  possibility  could 
be  considered  a  reasonable  time;  and,  second, 
that  the  defects  set  out  in  the  count  are  so 
evidently  dangerous  that  only  a  reckless  per- 
son, one  utterly  careless  of  his  safety,  would 
have  used  the  caboose  without  its  being,  at 
least,  remedied.  That,  therefore,  as  a  matter 
of  law,  he  did  contribute  to  his  death,  and 
that  the  action  cannot  be  sustained.  In  the 
case  of  DistHct  of  Uolumhia  v.  McEUigott,  117 
U.  S.  621,  29  L.  ed.  946,  the  court  carefully 
limits  the  ruling  in  the  Ilourih  f^nse,  supra. 
That  was  a   cube    wherein   McElllgott  was 
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working  in  a  gravel  pit  for  tha  defendant. 
There  was  an  overhanging  bank,  under 
which  he  with  others  was  working,  which 
threatened  to  break  off  and  fall  upon  them. 
It  was  alleged  that  the  supervisor  of  the 
work  was  notified  of  this  danger,  and  prom- 
ised to  have  it  remedied  immediately. 
Under  that  promise  the  plaintiff  continued 
to  work  for  but  a  short  time,  and  while  so 
working  was  injured.  The  court,  in  discus- 
sing the  question  of  his  contributory  negli- 
gence, said:  ^If  liability  might  come  upon 
the  district  for  the  negligence  of  its  officers 
controlling  his  services,  he  was  under  an 
obligation  to  exercise  due  care  in  protecting 
himself  from  personal  harm  while  discharg- 
ing duties  out  of  which  such  liability  might 
arise.  If  he  failed  to  exercise  such  care,  if 
he  exposed  himself  to  dangers  that  were  so 
threatening  or  obvious  as  likely  to  cause  in- 
jury at  any  moment,  he  would,  notwith- 
standing any  promises  or  assurances  of  the 
district  supervisor  of  the  character  alleged, 
be  guilty  of  such  contributory  negligence 
as  would,  defeat  his  claim  for  injuries  so  re- 
ceived."   117  U.  S.  688,  29  L.  ed.  949. 

If,  then,  the  dangers  were  as  great  by 
reason  of  the  alleged  imperfections  of  the 
way  car  as  are  admitted  by  this  demurrer,  it 
would  seem  as  though  the  case  last  cited 
went  very  far  towards  sustaining  the  defend- 
ant's contention  that  the  deceased,  Sykes, 
contributed  by  his  own  negligence  to  his 
death;  and,  if  so,  then  clearly,  under  the 
law,  his  representatives  cannot  recover  in 
this  action.  But  whether  they  can  or  not, 
under  this  view  of  the  law,  yet  we  think 
that  the  action  of  the  trial  judge  was  correct 
upon  another  view  of  this  count.  The  real 
Question  presented  by  this  count,  and  the 
demurrer  thereto,  is,  What  was  the  proximate 
cause  of  the  injui^  to  ths  deceased?  Was  it 
the  negligence  of  the  fellow  servants  upon 
the  second  train,  or  was  it  the  negligence  of 
the  company  in  failing,  within  a  reasonable 
time,  to  provide  the  deceased  with  a  suitable 
and  proper  way  car,  or  was  it  the  combined 
result  of  both  negligences?  If  it  was  the 
first  negligence,  then  clearly  the  action  can- 
not be  sustained,  for  in  the  first  part  of  this 
decision  we  have  seen  that  the  law  is  that 
no  recovery  can  be  had  for  the  negligence  of 
a  fellow  servant.  If  the  proximate  cause 
was  the  resultant  of  the  two  negligences,  and 
one  of  those  negligences  is  not  actionable, 
then  there  is  no  cause  of  action  upon  which 
the  suit  can  be  predicated,  for  the  proof 
must  correspond  with  the  allegation,  and 
there  would  be  no  proof  of  the  negligence 
of  the  fellow  servant  allowed.  It  is  ad- 
mitted by  the  demurrer  that  the  facts  are  as 
alleged,  if '  properly  pleaded.  But,  if  the 
plaintiffs  ^mnnot  recover  for  the  negligence 
of  a  fellow  servant,  then  that  negligence,  as 
an  alleged  cause  of  action,  may  not  be  so 
pleaded,  and  the  demurrer  in  this  case  does 
not  admit  it  as  an  actionable  fact.  There- 
fore the  count  is  not  good,  upon  the  theory 
that  the  injury  was  the  result  of  the  joint 
negligences  of  the  fellow  servants  of  8ykes, 
and  the  failure  upon  the  part  of  the  com- 
pany to  furnish  a  safe  caboose.  It  would 
seem  that  the  fair  interpretation  of  this  count 
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was  that  it  does  charge  the  injury  to  be  the 
result  of  the  loiut  negligence  of  the  fellow 
servants  and  the  company,  and  hence  that  it 
was  not  a  legal  statement  of  a  wrong  upon 
which  a  suit  might  be  predicated.  But, 
conceding  that  the  negligent  action  of  the 
fellow  servants  upon  the  second  train  is  al- 
lege-.! I  by  the  plaintiffs  simply  as  a  mere 
coniHtion  of  the  injury,  and  that  they  insist 
that  the  proximate  cause  of  such  injury  was 
the  negligence  of  the  company  in  failing  to 
fumisfi  a  proper  and  suitable  way  car  with- 
in a  reasonable  time,  as  it  had  promised  to 
do,  we  have  to  inquire,  Was  such  negligence 
the  proximate  cause  of  the  death  of  Sykes? 
What  is  a  ** proximate  cause?''  Definitions 
have  been  given  bv  text- writers  and  in  ad- 
judicated cases  which  will  aid  us  materially 
in  answering  this  question,  though,  as  a 
matter  of  fact,  each  case  will  have,  in  a 
^reat  measure,  to  depend  upon  its  own  par- 
ticular facts  in  arriving  at  what  is  the  prox- 
imate cause  of  an  alleged  injury.  •*  A  '  prox- 
imate cause'  may  be  defined  as  that  cause 
which,  in  natural  and  continued  sequence, 
unbroken  by  any  efficient,  intervening  cause, 
produced  tne  result  complained  of  and  with- 
out which  that  result  would  not  have  occur- 
red. "  16  Am.  &  Eng.  Encyclop.  Law,  416. 
This  is  the  general  rule  ^  where  no  interven- 
ing efficient  cause  is  found  between  the  orig- 
inal wrongful  act  and  the  injurious  conse- 
?[uence  complained  of."  Another  definition 
ound  in  the  same  authority,  and  more  partic- 
ularly applicable  here,  is"  **  in  order  to  war- 
rant a  finding  that  netrligence,  or  an  act  not 
amounting  to  wanton  wrong,  is  the  proximate 
cause  of  an  injury,  it  must  appear  that  the 
injury  was  the  natural  and  probable  conse- 
quence of  the  negligence  or  wrongful  act, 
and  that  it  ought  to  have  been  foreseen  in  the 
light  of  the  attending  circumstances. "  This 
rule  is  sustained  by  the  highest  authority. 
MilwauJcee  d  8t,  P.  B,  Co.  v.  Kellogo,  94  tJ. 
6.  469,  475,  24  L.  ed.  256,  259;  Hoag  v. 
Lake  Shore  d  M,  8,  Ji,  Co.  85  Pa.  298 ;  2 
Thomp.  Neg.  1085,  §  2;  16  Am.  &  Eng. 
Encyclop.  Law,  486,  and  cases  cited  under 
note  4. 

It  must  be  remembered  in  this  case  that 
the  negligence  complained  of  is  the  failure 
upon  tne  part  of  the  company  to  fumidi  a 
proper  caboose,  which  from  its  construction 
would  not  jump  the  track ;  that  should  be 
strongly  built ;  that  should  have  platforms, 
bottom  beams,  spring,  bracings,  proper 
trucks,  doors,  end  windows,  and  cupola. 
Now,  under  these  definitions,  and  the  law 
tis  laid  down  in  the  cited  cases,  the  question 
is.  Could  this  defendant  have  foreseen,  by 
any  ordinary  or  any  extraordinary  foresight, 
that,  because  of  its  negligence  to  furnish 
-such  a  caboose,  another  train  upon  its  tracks 
would  negligently  run  into  this  caboose, 
rather  than  into  one  properly  built  and  fitted 
up?  If  the  second  train  is  eliminated  from 
the  consideration  of  the  case,  was  the  negli- 

fence  of  the  company  to  furnish  a  proper  ca- 
oose  in  any  maimer  whatever  the  cause  of 
the  death  of  Sykes?  How,  then,  can  that 
negligence  be  said  to  be  the  proximate  cause 
of  the  injury?  Supposing  that  the  deceased 
had  been  fumishea  with  a  proper  way  car, 
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and  that  a  second  train  had  run  into  it  with 
comparative  force  and  violence,  is  there  any 
presumption  from  the  fact  that  it  was  a 
proper  way  car  that  an  accident  would  not 
have  happened?  Would  not  the  way  car  have 
been  thrown  from  the  track,  and  the  deceased 
with  it,  and  would  not  the  result  of  the  force 
and  violence  of  the  collision  and  of  the  splin- 
ters from  the  way  car  have  been,  in  all  prob- 
ability, the  same  as  in  this  case?  If  it 
would,  then  the  proximate  cause  of  the  in- 
jury was  not  the  negligence  in  failing  to 
lumish  the  proper  way  car,  but  the  collision 
with  the  second  train.  In  other  words,  if 
you  take  away  this  bad  caboose,  and  place 
a  good  one  in  its  stead,  leaving  all  the  other 
facts  as  alleged  in  the  count,  you  will  have 
the  accident  and  the  injury ;  but,  if  you  take 
away  the  negligence  of  the  fellow*  servants 
in  the  second  train, — it  makes  no  diiference 
whether  there  is  an  imperfect  caboose  or 
not, — there  will  be  no  accident,  and  the  neg- 
ligence in  not  furnishing  a  proper  caboose 
would  not  be  the  natural  or  probable  cause 
of  the  injury,  and,  under  the  ruling  of  the 
courts,  would  not  be  the  proximate  cause  of 
Sykes*  death. 

If  because  of  the  weakness  or  lack  of  sup- 
port, or  of  the  platform,  or  of  bottom  beams, 
the  car  had  broken  down,  or  lumped  the 
track,  and  the  injury  had  been  ciftused,  a  far 
different  case  would  have  been  presented ; 
or  if  because  of  the  lack  of  windows,  and 
without  any  other  alleged  negligence,  the 
way  car  had  been  run  down,  and  the  deceased 
injured  because  he  could  not  see  the  ap- 
proaching danger,  which  he  was  looking  for, 
the  case  would  be  different ;  but  there  is  no 
allegation  in  this  count  which  can  be  con- 
strued into  meaning  that  Sykes  came  to  his 
death  by  reason  of  the  absence  of  the  win- 
dows. We  are  not  to  be  understood  as  hold- 
ing that,  if  there  had  been  proper  allegations 
of  the  defects  in  the  way  car  being  the  pri- 
mary cause  of  injury  to  the  deceased, — the 
fact  that  the  force  which  caused  those  defects 
to  operate  disastrously  was  brought  into  ac- 
tion by  the  negligence  of  the  fellow  servants 
of  the  decease  in  tiie  second  train, — there 
would  have  been  no  cause  of  action.  If  the 
allegation  had  been,  for  instance,  that,  by 
reason  of  the  negligence  of  the  defendant  in 
failing  to  furnish  a  way  car  with  windows 
in  the  end,  and  with  a  cupola,  the  deceased 
was  unable  to  see  approaching  danger,  for 
which  he  was  on  the  lookout,  and  therefore 
he  was  injured,  he  probably  would  have  al- 
leged a  good  cause  of  action.  It  is  true  that 
the  plaintiffs  alleged  generally  in  this  count 
that  the  way  car  had  no  doors  or  windows  in 
the  ends  by  "which  approaching  danger 
might  be  seen  and  prevented, "  but  that  is  all. 
The  allegation  as  to  his  injuries  is  that,  "by 
reason  oi  the  poor  and  improper  construction 
of  the  same,  (referring  to  the  way  car,) 
broke  the  same  into  splinters,"  and  that 
Sykes  was  then  and  there  struck  by  said 
locomotive,  and  by  the  splinters  of  said  box 
car.  This  was  the  cause  of  his  death,  and 
we  are  unable  to  see  how  the  failure  to  fur- 
nish a  way  car  with  proper  end  doors  and 
windows,  upon  these  allegations,  can  by  any 
construction   be  considered    the   proximate 
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cause  of  his  death.  The  following  cases 
fully  sustain,  in  our  judgment,  the  above 
holding :  Pease  v.  Chicago  <t  N.  W.  R.  Go, 
61  Wis.  163 ;  Fowler  v.  ClUcaao  &  N.  W.  B, 
Co.  61  Wis.  159 ;  Hayes  v.  Western  B.  Corp. 
8  Cush.  271 ;  Whittaker  v.  Delaware  A  M. 
Canal  Co.  49  Hun,  400 ;  Memphis  AC,  B.  Co. 
V.  Thomas,  61  Miss.  637 ;  Oilman  v.  Eastern 
B.  Corp.  10  Allen,  238;  King  v.  Boston  dt 
W.  B.  Corp.  9  Oush.  112 ;  Handelum  v.  Bur- 
lington C.  B.  <fc  N.  B.  Co.  72  Iowa,  709 ; 
Campbell  v.  StiUwater,  82  Minn.  808 ;  Hoag  v. 
Lake  8fu>re  A  M.  S.  B.  Co.  85  Pa.  298 ;  West 
Ma/uinoy  Twp.  ▼.  Watson,  116  Pa.  844,  8 
Cent.  Rep.  543. 

As,  then,  the  deceased,  under  the  facts  as 
pleaded  in  this  count,  met  his  death  by 
reason  of  the  negligence  of  the  fellow 
servants  on  the  second  train,  which  was,  in 
our  view  of  the  case,  the  proximate'  cause, 
ice  find  no  error  in  the  rulirigs  of  the  court  be- 
low, and  they  are  therefore  ajlrmed, 

McFie*  J.,  concurring: 

I  agree  with  the  conclusions  of  the  court, 
that  the  court  below  did  not  err  in  sustain- 
ing the  demurrer  to  the  first  count  of  plain- 
tilt's'  declaration,  and  that  the  court  below 
properly  instructed  the  iury  to  find  for  the 
defendant  on  the  trial  had,  upon  issue  joined 
under  the  second  count  of  plaintiffs'  declara- 
tion, as  the  proof  clearly  failed  to  sustain 
the  allegations  of  the  declaration.  I  agree 
with  the  conclusions  of  Mr.  Justice  Seeds 
that  the  court  below  properly  sustained  the 
demurrer  of  the  defendant  to  the  third  count 
of  plaintiffs'  declaration.  The  first  count 
declared  upon  the  negligence  of  fellow  ser- 
vants of  the  deceased ;  the  second  count 
charged  the  negligence  of  the  defendant  in 
the  selection  and  retention  of  incompetent 
fellow  servants,  after  full  knowledge  of  their 
incompetency,  and  that  decedent  was  killed 
by  reason  of  such  incompetency ;  and  the 
third  count,  that  the  decedent  was  killed  by 
reason  of  the  combined  negligence  of  the 
defendant  and  fellow  servants.  I  do  not 
question  the  right  of  recovery  in  a  proper 
case,  for  the  combined  negligence  of  master 
and  fellow  servant,  where  the  negligence  of 
each  contributed  to  the  injury,  but  the  third 
count  of  plaintiffs'  declaration  is  subject  to 
the  demurrer  because  it  fails  to  point  out 
with  certainty  wherein  the  negligence  com- 
plained of  on  the  part  of  the  defendant  con- 
tributed to  the  injury.  It  is  not  sufficient  to 
allege  negligence  on  the  part  of  the  defend- 
ant." It  must  also  be  shown  that  the  injury 
complained  of  resulted  from  the  specific  neg- 
ligence complained  of.  It  will  not  do,  in 
actions  of  this  nature,  to  leave  it  a  matter  of 
conjecture  as  to  whether  the  injury  resulted 
from  the  negligence  complained  of  or  not. 
The  declaration  must  state  a  cause  of  action, 
and  if  it  fails  to  do  so,  either  by  insufficient 
allegations,  or  by  alleging  matter  that  de- 
stroys the  right  of  action,  it  must  yield  to  a 
demurrer.  Tbe  negligence  of  the  defendant 
is  alleged  to  be  that  it  furnished  deceased 
with  an  improper,  unsafe,  and  defective  ca- 
boose, knowing  that  it  was  unsafe  and  de- 
fective; and,  although  defendant  promised 
to  do  so,  it  failed  to  furnish  the  deceased 

16  L.  R.  A. 


with  a  proper  caboose  or  way  car,  such  as  i» 
usually  and  ordinarily  used  upon  said  same 
railroad,  and  upon  all  other  like  railroads, 
but  instead  wrongful!;^,  negligently,  and 
carelessly  furnished  him  with  a  weakly- 
built,  common,  unsubstantial  box  car,  with< 
out  any  platforms,  beams,  springs,  bracing, 
and  proper  trucks,  and  without  doors  and 
windows  in  the  ends  or  cupola,  or  lookout 
station  on  the  top.  These  concluding  alle- 
gations are  simply  de^scriptive  of  a  box-car 
caboose,  as  distinguished  from  the  usual  ca* 
boose  or  way  car  used  by  that  and  other 
roads ;  not  that  the  box  car  was  particularly 
defective,  by  being  broken  and  unfit  for  use, 
but  because  it  was  a  box  car,  whereas  the 
company  had  promised  to  give  plaintiff  a 
regular  caboose,  and  had  failSd  ana  neglected 
to  do  so.  But,  suppose  the  defendant  was 
necrligent  in  this  respect,  we  fail  to  see  how 
such  negligence  caused  or  contributed  to  the 
injury  complained  of,  much  less  became  the 
proximate  or  promotive  cause,  as  defined  by 
law.  '*That,  in  determining  what  is  prox- 
imity  of  cause,  the  true  rule  is  that  tbe  in- 
jury must  be  the  natural  and  probable 
consequence  of  the  negligence,  such  a  conse- 
quence as,  under  the  surrounding  circum- 
stances of  the  case,  might  and  ought  to  have 
been  foreseen  by  the  wrongdoer  as  likely  ta 
flow  from  his  act."  WestMahanoy  Twp.  v. 
Watson,  116  Pa.  844,  8  Cent.  Rep.  648.  In  the 
case  of  Hoag  v.  Lake  Shore  <t  M.  8.  B,  Co, 
85  Pa.  293,  27  Am.  Rep,  658,  Mr,  Justice 
Trunkey,  then  president  of  the  common  pleas 
of  Venango  county,  in  his  charge  to  the  jury 
on  the  trial  of  the  above-named  case,  said : 
''The  immediate,  and  not  the  remote,  cause 
is  to  be  considered.  This  maxim  is  not  to 
be  controlled  by  time  or  distance,  but  by  the 
succession  of  events.  .  .  .  The  question 
is.  Did  the  cause  alleged  produce  its  effects 
without  another  cause  intervening,  or  was  it 
to  operate  through  or  by  means  of  this  inter- 
vening cause?"  "The  question  always  is, 
Was  there  an  unbroken  connection  between 
the  wrongful  act  and  the  injury, — a  contin- 
uous operation?  Did  the  lacts  constitute  a 
continuous  succession  of  events,  so  linked 
together  as  to  make  a  natural  whole,  or  was 
there  some  new  and  independent  cause  inter- 
vening between  the  wrong  and  the  injury? 
It  is  s^mitted  that  the  rule  is  difficult  of  ap- 
plication. But  it  is  generally  held  that,  in 
order  to  warrant  a  finding  that  negligence, 
or  an  act  not  amounting  to  wanton  wrong,  is 
the  proximate  cause  of  an  injury,  it  must 
appear  that  the  injury  was  the  natural  and 
probable  consequence  of  the  negligence  or 
wrongful  act,  and  that  it  ought  to  have  been 
foresf'en  in  the  light  of  the  attending  cir- 
cumstances." And  in  the  same  opinion  he 
says :  **  We  do  not  say  that  even  the  natural 
and  probable  consequences  of  a  wronirful  act 
or  omission  are  in  all  cases  to  be  chargeable 
to  the  misfeasance  or  nonfeasance.  They  are 
not,  when  there  is  a  sufficient  and  independ- 
ent cause  operating  between  the  wrong  and 
the  injury.  In  such  a  case,  the  .resort  of  the 
sufferer  must  be  to  the  originator  of  the  in- 
termediate cause.  But,  when  there  is  no  in- 
termediate efficient  cause,  the  original  wrong 
must  be  considered  as  reaching  to  the  effect 
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«nd  proximate  to  it.  The  inquiry  must  there- 
fore always  be  whether  there  was  any  inter- 
'mediate  cause,  disconnected  from  the  primary 
fault,  and  self  operating,  which  produoed 
the  injury."  Milwaukee  d  St.  P.  K,  Co,  v. 
Kellogg,  U  U.  S.  469,  24  L.  ed.  256.  To  the 
-same  effect,  in  Massachusetts,  it  is  held  "that 
the  proximate  cause  is  the  object  of  inquiry, 
and  when  discovered  is  to  be  regard^  and 
relied  upon.  We  cannot  reason  as  to  chances 
or  probabilities.  They  are  held  to  be  too  re- 
mote to  form  the  basis  of  judicial  decision." 
Bayes  ▼.    Western  R.   Corp,  8  Cush.  271. 

A  case  involving  the  same  questions  as  the 
•one  under  consideration  is  found  in  61  Wis. 
159,  {Fowler  v.  Chicago  <fe  N,  W.  R,  Co.) 
In  it  a  switchman  was  injured,  while  mak- 
ing a  coupling,  bv  an  engine  being  backed 
•down  upon  him.  The  engine  was  not  a  regu- 
lar switch  engine,  but  it  was  a  regular  road 
engine,  being  used  for  switching  purposes, 
and  had  been  so  used  for  16  days.  The  regu- 
lar switch  engine  would  not  have  had  the 
goose -neck  projection  by  which  he  was  in- 
jured, and  would  have  been  so  constructed  as 
not  to  obstruct  the  view  backward.  It  was 
held  that  the  negligence  of  coservants,  and 
not  any  insufficiency  or  unfitness  in  the  engine 
itself,  was  the  proximate  cause  of  the  injury, 
and  that  the  company  was  not  liable.  About 
the  same  time  that  court  held,  where  the 
•chain  coupling  was  broken,  and  the  brake- 
man  had  to  go  under  the  platform  to  make 
the  coupling,  and  while  he  was  under  it  the 
-conductor,  not  knowing  his  position,  gave 
the  signal  to  the  engineer  to  move  up,  and 
thereby  the  brakeman  was  killed,  that  it  was 
the  negligence  of  the  conductor,  and  not  the 
imperfect  coupling,  that  was  the  proximate 
^ cause  of  the  injury,  and  therefore  the  com- 
pany was  not  liable.  Pe€ue  v.  Chicago  d  iV. 
W.  R.  Co.,  61  Wis.  168.  In  Henry  v.  St. 
Louis,  K.  C.  d  N,  R.  Co.,  76  Mo.  288,  it 
appeared  that  the  plaintiff  was  wrongfully 
commanded  to  get  off  a  caboose  of  the  de- 
fendant, where  he  had  a  right  to  be.  He 
obeyed  the  command,  and  while  upon  the 
ground  stepped  upon  a  track,  where  he  was 
^run  upon  and  injured  by  a  train.  Hough, 
i7.,  speaking  for  the  court,  said:  **It  is, 
perhaps,  probable  that,  if  the  plaintiff  had 
not  been  ordered  out  of  the  caboose,  he  would 
not  have  been  injured,  but  this  hypothesis 
does  not  establish  the  legal  relation  of  cause 
and  effect  between  the  expulsion  and  the  in- 
jury. If  the  plaintiff  had  not  left  home,  he 
certainly  would  not  have  been  injured  as  he 
was,  but  his  leaving  home  could  not,  there- 
fore, be  declared  to  be  the  cause  of  his  in- 
jury. As  the  plaintiff's  injury  was  neither 
the  ordinar]^,  natural,  nor  probable  conse- 
quence of  his  expulsion  from  the  caboose, 
such  expulsion,  however  it  might  excite  our 
indignation  in  the  absence  of  any  regulation 
to  justify  it,  cannot  be  considered  in  this 
action,  and  the  legal  aspect  of  the  case  is 
precisely  the  same  as  it  would  have  been  if 
•no  such  expulsion  had  taken  place." 

Where  several  concurring!:  acts  or  conditions 

•of  things,  one  of   them  a  wrongful  act  or 

omission,  produce  an  injury,  such  wrongful 

act  or  omission  is  to  be  regarded  the  prox- 

'Imate  cause  of  the  injury,  if  the  injury  be 
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one  which  might  reasonably  be  anticipated 
from  the  act  or  omission,  and  which  would 
not  have  occurred  without  it.  OampbeU  v. 
Stillwater,  82  Minn.  808. 

From  these  decisions,  the  proximate  cause 
of  the  injury  in  this  case  was  not  the  neg- 
ligence 01  the  defendant  in  failing  to  furnish 
the  usual  way  car  or  caboose,  because  the 
car  used  by  the  deceased,  although  a  box 
car,  was  making  its  run  regularly,  and,  so 
far  as  the  declaration  shows,  was  rendering 
as  safe  and  complete  service  as  if  another  car 
had  been  furnished,  until  it  was  dashed  into 
by  another  train.  What  injury  would  have 
been  done  the  deceased,  if  the  second  train 
had  not  run  into  the  first?  Clearly,  none 
whatever.  It  is  pure  speculation  to  say  that 
anv  injury  would  have  resulted,  and  the  law 
abhors  speculation.  The  plaintiff  alleges 
that  this  box  car  was  liable  to  jump  the 
track,  as  it  had  done  before ;  but  a  complete 
answer  to  tnat  is  that  it  did  not  do  so  but, 
on  the  contrary,  was  making  its  regular  run. 
If  the  declaration  had  alleged  that  the  car 
had  jumped  the  track,  and  by  reason  thereof 
the  deceased  was  killed,  a  cause  of  action 
not  demurrable  would  be  stated,  because  it 
would  be  apparent  that  the  injury  resulted 
from  the  negligence  of  the  company  in 
furnishing  a  car  that  was  liable  to  run  off 
the  track,  and  in  failing  to  furnish  one  that 
was  not.  The  negligence  would  appear  to 
be  the  immediate  and  proximate  cause  of  the 
injury,  there  being  no  intervening,  inde- 
pendent cause  between  the  negligence  and 
the  injury. 

The  third  count  of  this  declaration,  how- 
ever, presents  a  very  different  case.  Here 
we  have  the  intervention  of  an  independent 
cause,  which  actually  caused  the  death  of 
the  deceased, — a  rear-end  collision  by  another 
locomotive  and  train,  managed  by  coservants 
of  the  deceased.  The  averment  is  as  follows : 
^The  said  locomotive  engine  then  and  there 
ran  and  struck,  with  comparative  force  and 
violence,  upon  and  against  the  rear  of  the 
train  and  box  car,  being  used  as  a  caboose 
aforesaid,  and  being  conducted  with  all 
proper  care  and  diligence  by  the  said  George 
W.  Sykes,  and,  by  reason  of  the  poor  and 
improper  construction  of  the  same,  broke  the 
same  into  splinters,  the  said  George  W. 
Sykes  was  then  and  there,  with  great  force 
and  violence,  struck  by  the  said  locomotive, 
and  by  splinters  of  the  said  box  car  being 
used  as  aforesaid. "  In  view  of  this  averment 
that  the  car  was  broken  to  splinters  by  the 
force  of  the  collision,  it  seems  idle  to  con- 
tend that,  if  the  defendant  company  had 
furnished  the  deceased  the  kind  of  a  car  he 
desired,  he  would  not  have  been  killed.  The 
collision,  and  the  injury  resulting  in  the 
death  of  the  deceased,  were  almost  simulta- 
neous occurrences.  There  can  be  no  reason- 
able doubt  as  to  the  cause  of  the  death  of 
Sykes.  He  was  killed  by  the  second  train 
dashing  into  the  first,  and  this  was  the  prox- 
imate cause  of  the  injury.  Having  discov- 
ered the  proximate  cause,  the  inquiry  stops 
there,  because  to  go  back  of  it  would  be 
both  endless  and  useless.  Lewis  v.  Flint  d 
P.  3f.  R.  Co.  H  Mich.  55,  52  Am.  Rep. 
790. 


830 


Nbw  Mexico  Sufbbmb  Cocbik. 


AUQ., 


It  ifl  true  the  plaintiff  avers,  in  general 
terms,  that  the  defendant's  failure  to  furnish 
suiulher  car  was  also  the  cause  of  the  injury ; 
but,  in  my  opinion,  she  wholly  fails  to  point 
out  in  what  wav  it  caused  or  contributed  to 
the  injury.  The  averment  seems  to  me  to 
be  destitute  of  foundation,  and  in  the  nature 
of  a  predicate  for  the  introduction  of  uncer- 
tain and  improper  evidence.  In  the  case  of 
Toledo,  W,  i  W.  R.  Co.  v.  Jones,  76  111.  811, 
where  the  plaintiff  alleged  negligence  in 
keeping  a  crossing  in  repair,  where  he  re- 
ceived an  injury  by  a  collision  of  a  train 
with  plaintiff's  wagon,  there  was  no  averment 
that  the  condition  of  the  crossing  contributed 
to  the  iniury,  but  the  gravamen  of  the  action 
was  the  failure  to  give  the  statutory  signal, 
and  failure  to  slack  the  speed,  held,  that 
evidence  could  not  be  given  to  show  the 
condition  of  the  crossing,  nor  can  its  condi- 
tion be  shown  as  a  make-weight  to  sustain 
an  entirely  different  charge,  in  which  the 
condition  of  the  crossing  is  not  an  element. 
In  this  case  the  wrong  complained  of  against 
the  company  is  that  Uiey  failed  to  furnish  a 
certain  kind  of  car  for  the  use  of  said  em- 
ploye, but  it  is  not  averred  that  their  failure 
in  this  respect  was  the  cause  of  the  locomo- 
tive running  into  the  car.  But  it  is  charged 
that  the  collision  was  caused  by  the  wrong, 
negligence,  and  incompetency  of  the  defend- 
ant, by  and  through  its  servants.  An  em- 
ployer is  not  liable  for  the  negligent  acts  of 
coservants  to  each  other.  Tuttle  v.  Detroitt 
G,  II.  d  M.  R,  Co,,  122  U.  8.  189,  80  L.  ed. 
1114.  Therefore,  so  far  as  it  attempts  to 
charge  the  defendant  with  the^  negligent  acts 
of  coservants,  the  count  is  bad.  It  Is  an  imma- 
terial inquiry  which  of  these  fellow  servants 
were  at  fault,  but  it  is  very  clear  that  both  of 
these  trains  did  not  have  a  right  to  the  same 
part  of  the  track  at  the  same  time.  One  or  the 
other  was  in  the  wrong,  and,  to  create  a  lia- 
bility against  the  defendant,  the  declaration 
must  aver  the  particular  act  or  omission  of 
the  defendant  that  caused  the  collision,  and 
this  it  does  not  attempt  to  do.  An  omission 
that  was  not  the  proximate  cause  would  not 
be  sufficient.  In  this  respect  the  count  does 
not  state  a  cause  of  action  against  the  de- 
fendant, for  it  avers  the  proximate  cause  of 
the  iniury  to  have  been  tiie  intervention  of 
an  independent  locomotive,  which  ran  into 
the  car,  as  in  Weet  Makanoy  Twp.  v.  WaUon, 
above  cited.  Eliminate  this  second  train 
from  consideration,  and  there  is  nothing  left 
upon  which  to  found  an  action  for  damages 
against  the  defendant.  There  is  no  averment 
in  this  count  that  the  company  knowingly 
selected  incompetent  servants.  That  was  the 
subject  of  the  second  count,  upon  which  the 
plaintiff  secured  a  trial,  and  therefore  such 
cannot  be  considered  as  an  element  of  dam- 
ages under  this  count.  The  demurrer  being 
interposed,  the  facts  well  pleaded  were  ad- 
mitted. The  demurrer  challenges  the  suffi- 
ciency of  the  facts  stated  to  constitute  a  cause 
of  action  in  law.  The  trial  is  by  the  court, 
as  the  matter  at  issue  is  one  of  law,  and  not 
of  fact.  The  court  below  found,  upon  the 
facts  stated,  that  the  negligence  of  coservants 
of  the  deceased  was  the  -proximate  cause  of 
the  injury  complained  of,  and  not  the  com- 
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bined  negligence  of  defendant  and  coservanta^ 
as  alleg^  in  the  count,  and  hence  sustained 
the  demurrer.  The  plaintiff  stood  on  hia 
demurrer,  refused  to  amend,  and  judgment 
was  properly  given  for  the  defendant. 

Freemam  /.,  delivered  the  folloining 
opinion : 

I  am  unable  to  agree  with  the  maiority  of 
the  court  in  the  conclusions  reached  in  this 
case.  I  agree  that  the  doctrine  of  the  non- 
liability of  the  master  to  the  servant  for  the 
negligence  of  a  fellow  servant  seems  to  be 
now  well  settled.  I  shall  not  undertake  to 
review  the  numerous  authorities,  nor  to  dis- 
cuss the  many  hotly-contested  cases  through 
which  this  questionable  doctrine  has  passed. 
It  has  come  up  ** through  great  tribulation," 
and  is  possibly  entitl^  to  a  rest.  But  the 
decision  of  a  majority  of  the  court  in  this 
case  proceeds  a  step  further,  and  that,  too,  in 
the  wrong  direction,  to  exempt  the  master, 
not  only  from  the  consequences  of  his  serv- 
ant's negligence,  but  from  that  of  his  own, 
if  it  appear  that  a  coservant  contributed  to 
the  result.  This  proposition  is  to  my  mind 
too  dangerous  in  its  tendency,  and  too  far 
reaching  in  its  consequences,  to  be  allowed 
to  pass  without  dissent.  That  the  grounds 
of  my  dissent  may  not  be  misunderstood,  I 
will  state  what  I  understand  to  be  the  precise 
issue.  The  plaintiff  alleges,  in  substance, 
that  the  injury  for  which  redress  is  sought 
was  the  combined  result  of  the  conduct  of 
the  injured  party's  fellow  servant  and  the  use 
of  defective  madiinery  fa  way  car)  in  the 
hands  of  the  injured  employ 6,  which  be  was 
induced  to  use  by  the  promises  of  the  em- 
ployer to  repair.  To  this  count  a  demurrer 
was  interposed  and  sustained.  The  opinion 
of  a  majority  of  this  court  affirms  the  action 
of  the  court  below.  I  shall  endeavor  to  sus- 
tain the  proposition  that,  while  the  master 
is  not  liable  to  one  servant  for  the  wrongful 
act  of  a  fellow  servant,  he  is  nevertheless 
liable  for  his  own  wrong ;  and  that  he  can- 
not escape  responsibility  by  showing  that  the 
negligence  or  wrong  of  the  injured  party's 
fellow  servant  contributed  to  the  result :  and 
that  while  an  employe  assumes  the  ordinary 
risks  incident  to  his  employment,  among 
others,  breakage  of  machinery,  and  injury 
from  defects  in  machinery,  yet  if  the  serv- 
ant discover  defects  in  such  machinery,  and 
point  them  out,  and  the  master  promise  to 
repair  within  a  reasonable  time,  and  the 
servant  is  induced  thereby  to  continue  in 
t^e  use  of  such  defective  machinery,  the 
danger  to  such  use  not  being  so  Imminent  or 
impending  as  to  deter  a  man  of  ordinary 
prudence,  and  while  thus  employed  he  is 
injured  by  such  machinery,  he  has  a  right 
of  action  against  the  master.  JSastem  Coun- 
ties R.  Co.  V.  Marriage,  6  Hurlst.  &  N.  937 ; 
Patterson  v.  Pittsburg  ds  C.  R.  C-o.  76  Pa. 
889,  18  Am.  Rep.  412 ;  Le  Glair  v.  8t  Pavl 
<k  P.  R.  Co.  First  Div.  20  Minn.  9  (Gil.  1)  ; 
Conroy  y.  'Vulcan  Iron  Works,  62  Mo.  86; 
Hough  y.  Texas  it  P.  R.  Co.  100  U.  8.  218, 
25  L.  ed.  615. 

Before,  however,  inviting  attention  to  the 
discussion  of  Uie  main  question  involved,  I 
desire  to  suggest,  with  great  respect,  that  it 
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MemB  to  me  the  reaaonlng  employed  by  the 
majority  of  the  court  to  suBtaiD  the  demurrer 
is  at  fault,  in  that  the  conclusion  is  reached 
from  two  absolutely  contradictory  premises. 
It  is  held  that  the  count  is  defective,  in  that 
it  shows  that  the  dimgerous  character  of  the 
machine  (way  oar)  was  so  apparent  that  it 
was  contributory  negligence  to  use  the  car. 
This  for  the  purpose  of  bringing  the  case 
within  the  rule  laid  down  by  the  Supreme 
Court  of  the  United  States  in  the  case  of  IHs- 
triet  of  Columbia  Y.  McEUigoU,  117  U.  S.  621, 
29  L.  ed.  946.  This  position,  however,  is 
not  only  abandoned,  but  entirely  overturned, 
in  the  effort  to  establish  the  contrary  propo- 
sition, that  the  defective  machinery,  so  far 
from  being  so  palpablv  daueerous  as  to  pre- 
vent its  use  by  an  ordinarily  prudent  man, 
was  not  in  fact  at  all  dangerous,  and  did  not 
in  fact  even  contribute  to,  much  less  cause, 
the  accident. 

The  rule  as  to  the  effect  to  be  given  to  the 
negligence  of  a  fellow  servant,  when  com- 
bined with  the  negligence  of  the  master,  is 
thus  stated  in  iwts  10,  p.  981,  Thomp.  Neg.  : 
**  It  is  but  another  expression  of  rules  already 
announced,  to  sa^  Uuit,  if  the  negligence  of 
the  master  combines  with  the  negligence  of 
a  fellow  servant,  and  the  two  contribute  to 
the  injury,  the  servant  may  recover  damages 
of  the  master."  The  learned  author  citbs,  in 
support  of  this  proposition,  Orutcl^iM  v. 
MuAnumd  d  D.  B.  Co.,  76  K.  C.  820,  where- 
in the  doctrine  is  laid  down  in  this  language 
by  Reade,  J.:  ^The  decisions,  both  English 
and  American,  go  very  far  towards  the  con- 
clusion that  one  servant  cannot  recover  of 
the  employer  for  any  injurv  whidi  results 
from  the  negligence  of  a  fellow  servant,  in 
a  business  common  to  both.  There  may  be 
exceptions,  but,  grant  that  to  be  so,  for  the 
sake  of  argument,  yet  it  is  not  so  where  the 
employer  contributes  to  the  negligence  of  a 
fellow  servant,  or  to  the  injury ;  as  if  he 
employs  an  unfit  servant,  or,  as  in  the  case 
of  a  bad  engine,  knows  that  it  is  bad,  and 
fails  to  repair  it.  So  in  this  case,  if  the  de- 
fendant answers  that  the  plaintiff  cannot  re- 
cover because  the  injury  resulted  from  the 
negli^rence  of  his  fellow  servant,  the  engineer, 
the  plaintiff  may  reply  that  the  defendant 
contributed  to  the  negligence  of  the  engineer, 
and  to  the  injury,  by  having  a  bad  engine. " 

The  same  doctrine  was  laid  down  in  the  case 
of  Booth  V.  Boitan  d  A,  B,  Co, ,  78  N.  Y.  88. 
29  Am.  Rep.  97.  The  facts  in  that  case  were 
substantially  as  follows :  The  plaintiff  was 
engineer  in  the  defendant's  employ,  and,  as 
such,  went  with  a  freight  train  from  Green- 
bush  on  the  morning  of  February  8.  This 
train  was  preceded  by  one  under  an  engineer 
named  Hughes,  with  seventeen  cars,  two 
brakemen,  and  a  conductor.  Plaintiff's  evi- 
dence tended  to  show  that  three  bral^emen 
were  necessary  to  such  a  train,  and  were 
usually  sent.    One  or  two  other  trains  had 

£  receded  it  the  same  morning.  There  was  a 
ead  conductor.  Rockefeller,  who  gave  the 
•oonductors  directions  as  to  what  cars  were  to 
;go  in  the  different  trains.  He  also  assigned 
Tthe  brakemen  to  go  with  the  several  trains. 
After  receiving  instructions,  trains  were 
started  by,  and  were  each  under  the  control 
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of,  each  conductor  Three  brakemen  hnrl 
been  assigned  by  Rockei'eller,  and  were  ready 
to  go  with  Hughes'  train  of  17  cars  on  the 
mominff  in  question,  but  one  overslept  him- 
self, and  failed  to  ^o,  and  the  conductor  of 
the  train  started  without  him,  and  without 
driving  any  notice  to  the  head  conductor, 
Rockefel  ler,  of  the  absence  of  the  third  brake- 
man.  Hughes'  train,  upon  arriving  at  Chat- 
ham, was  stopped  to  take  coal  upon  Uie  en- 
gine, as  was  customary.  A  train  ahead  of  it 
still  stood  at  the  coal  pile  taking  coal,  and 
Hughes'  train  stopped  and  stood  behind  it 
for  some  ten  minutes.  The  conductor  and 
one  brakeman  got  off  and  went  forward  to 
be  ready  to  put  on  coal.  When  the  forward 
train  ha^,  gone,  Hughes  started  his  train  up 
to  get  to  the  coal  pile.  The  train  broke  in 
two,  and  eleven  cars  ran  back.  Upon  them 
was  the  other  brakeman,  named  Losty.  who 
tried  in  vain  to  stop  them,  lliey  collided 
with  plaintiff's  train,  and  he  was  injured. 
In  this  esse  it  was  held  that  the  company 
were  liable.  Says  the  court,  Andrews,  c/*., 
deliveriog  the  opinion :  ''The  rule  that  the 
master  is  not  liahle  for  the  negligence  of  a 
coservant  does  not,  however,  go  to  the  extent 
of  exempting  him  from  liability  in  every 
case  when  it  appears  that  he  did  not  himself 
do  or  direct  the  doing  of  the  negligent  act, 
or  even  when  the  immediate  negligence  is 
that  of  a  person  who  in  some  sense  was  the 
coservant  of  the  person  injured.  There  are 
certain  duties  which  concern  the  safety  of  the 
servant,  which  belone  to  the  master  to  per- 
form, and  he  cannot  rid  himself  of  responsi- 
bility to  his  servant  for  not  performing  them, 
by  showing  that  he  delegatea  the  performance 
to  another  servant,  who  neglected  to  follow 
his  instructions,  or  omitted  to  do  Uie  duty 
intrusted  to  him.  The  duty  of  the  master  to 
select  competent  servants,  and  to  provide  safe 
implements  and  machinery  for  the  use  of  his 
servants,  belongs  to  this  class.  The  rule 
that  the  servant  takes  the  risks  of  the  service 
'  supposes, '  says  Lord  Cranworth,  '  that  the 
master  has  secured  proper  servants  and  proper 
machinery  for  the  conduct  of  the  work, '  " 
--citing  BarUmM  HiU  Coai  Co.  v.  Boid,  4  Jur. 
N.  S.  767,  8  Macq.  275.  It  is  there  held  that 
the  duty  to  provide  competent  servants  and 

f proper  machinery  is  a  duty  at  all  times  rest- 
ng  upon  the  company,  which  it  was  bound 
to  discharge  for  the  protection  of  all  persons, 
its  servants  as  well  as  others,  and  which,  if 
neglected  and  injury  to  a  servant  resulted 
from  the  neglect,  gave  a  right  of  action,  not- 
withstanding the  fact  that  the  immediate 
negligence  was  that  of  coservants  intrusted 
with  such  performance.  The  rule  is  thus 
stated  in  the  case  of  Paulmier  v.  Brie  B.  Go. , 
84  N.  J.  L.  155 :  ''The  rule  alroadv  referred 
to  is  that  the  master  is  not  responsible  to  one 
servant  for  the  Ul  consequences  of  the  neg- 
ligence of  a  fellow  servant  in  the  course  of 
common  employment.  The  reason  for  this 
rule  is  that,  as  the  master  cannot  prevent 
carelessness  in  his  servants,  it  is  reasonable 
to  presume  each  servant  agrees  to  run  the 
risk  of  that  which  he  knows,  in  the  nature 
of  things,  to  be  inevitable.  But  the  servant 
does  not  agree  to  take  the  chance  of  any 
negligence  on  the  part  of  his  employer ;  and 
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no  case  has  gone  so  far  as  to  hold  that,  where 
such  negligence  contributes  to  the  Injury,  the 
servant  may  not  recover.  It  would  be  both 
unjust  and  impolitic  to  suffer  the  master  to 
€vade  the  penalty  for  his  misconduct  in  neg- 
lecting to  provide  properly  for  the  security 
of  his  servants.  Contributory  negligence,  to 
defeat  a  right  of  action,  must  be  that  of  the 
party  injured." 

In  the  case  of  Cayzer  v.  Taylor ,  10  Gray, 
274,  69  Am.  Dec.  817,  the  cause  of  action 
was  stated  substantially  as  follows :  The  de- 
fendant negligently  managed  his  engine,  and 
•did  not  provide  a  competent  and  suitable 
engineer  and  boiler  ana  engine  and  pump 
and  gauge  and  appendages  and  machinery 
and  precautions  for  safety  used  therewith, 
but  knowingly  and  carelessly  provided  such 
as  were  not  competent  and  suitable  and  suf- 
ficiently safe,  and  knowingly  and  carelessly 
continued  the  same  in  use,  and  improperly 
used  them  while  out  of  order  and  unsafe, 
either  solely  or  in  connection  with  his  serv- 
ants. There  was  a  verdict  for  the  plaintiff, 
and.  on  appeal  to  the  supreme  court,  it  was 
said  by  Thomas,  J.,  delivering  the  opinion: 
**It  is  now  well-settled  law  that  one  entering 
into  the  service  of  another  takes  upon  him- 
self the  ordinary  risks  of  the  employment  in 
which  he  is  engaged,  including  the  negligent 
acts  of  his  fellow  workmen,  in  such  employ- 
ment, [citing  Fa/noell  v.  Boston  d  W,  Js. 
C^.  4  Met.  49;  King  v.  Batton  db  W.  B, 
Carp,  9  Gush.  112;  OiUshannon  v.  Btony 
Brook  B.  Corp,  10  Gush.  228.]  It  has  not 
been  settled  that  the  master  is  not  liable  ior 
an  injury  which  results  from  the  employment 
of  an  incompetent  servant,  or  use  of  a  de- 
fective instrument.  If  the  defendant  em- 
ployed a  competent  engineer,  and  used  a 
boiler  properly  constructed  and  guarded,  he 
would  not  be  responsible  for  the  injuries 
resulting  from  an  act  of  carelessness  or  neg- 
ligence of  such  an  engineer;  but  we  are  not 
prepared  to  say  that  if  one  uses  a  danger- 
ous instrumentality  without  the  safeguards 
which  science  and  experience  suggest,  or  the 
positive  rules  of  law  require,  he  is  not  to 
be  responsible  for  an  injury  resulting  from 
such  use,  because  the  negligence  of  one  of 
his  servants  may  have  contributed  to  the 
result,  or  because  a  possible  vigilance  of  the 
servant  might  have  prevented  injury.  The 
very  object  and  purpose  of  a  safeguard,  like 
the  fusible  plug,  are  protection  against  the 
occasional  carelessness  and  negligence  of  the 
engineer.  It  is  intended  to  be  in  some  de- 
gree a  substitute  for  his  vigilance,  to  keep 
watch  if  he  nods.  To  say  that  the  master 
should  not  be  responsible  for  an  injury  which 
would  not  have  happened,  had  a  sajeguard 
required  by  law  been  used,  because  the  en- 
gineer was  negligent,  would  be  to  say,  in 
substance  and  effect,  that  he  should  not  be 
liable  at  all  for  an  injury  resulting  from  the 
failure  to  use  it.  .  .  .  The  counsel  for  the 
defendant  asks  of  us  a  liberal  application  of 
the  principle  by  which  the  servant  is  pre- 
sumed to  assume  the  risks  of  the  business, 
and  among  others,  the  negligence  of  his  fel- 
low servants,  for  the  protection  of  the  master. 
The  principle  should  nut  be  so  extended  as 
to  impair  in  the  least  degree  the  obligation 
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resting  upon  the  master  in  the  presecutioa  of 
a  business,  involving  unusual  risks  of  health, 
or  life  or  limb,  to  employ  well -guarded  in- 
struments, with  competent  engineers. "  Con- 
tinuing the  quotation  from  the  note  alreadj 
cited  from  Thompson  on  Negligence,  it  is 
said :  "*  This  [the  liability  of  the  master  for 
injuries  to  servants]  happens  where  the  neg- 
ligence of  the  master  m  furnishing  defect- 
ive machinery  or  appliances,  or  an  insuffi- 
cient force  of  colaborers,  combines  with  the 
negligence  of  the  servants  whose  duty  it  is 
to  oversee  and  use  the  particular  machinery, 
whereby  another  servant  is  injured ;  or  whero 
the  negligence  of  the  master  in  selecting  an 
incompetent  servant  combines  with  the  neg- 
ligence of  such  servant;  or  where  the  neg- 
ligence of  a  railroad  company  in  not  fur- 
nishing a  sufficient  number  oi  workmen  for 
the  management  of  a  train  combines  with 
the  negligence  of  a  particular  servant  in 
starting  a  train  while  insufficiently  manned. 
.  .  .  Perhaps  a  better  expression  of  the 
rule  is  that  given  in  the  headnote  of  Cayztr 
V.  Taylor,  10  Gray,  274,  69  Am.  Dec  317, 
'that  the  master  is  liable  to  his  servant  fur 
injuries  resulting  from  a  defect  In  his  ma- 
chinery, although  the  negligence  of  a  fellow 
servant  contributes  to  the  accident. '  "  The 
doctrine  is  thus  stated  by  Mr.  Wood,  at  page 
685  of  his  work  on  Master  and  Servant: 
**The  servant,  although  he  ma^  know  that 
the  instrumentalities  of  the  business  are  not 
in  good  repair  or  condition,  is  not  therefore 
necessarily  chargeable  with  negligence  in 
remaining  in  the  master's  employ,  and  using 
them,  unless  real  danger  therefrom  is  ap- 
parent. In  all  cases  whero  there  is  any 
doubt,  the  question  is  for  the  Jury."  ''The 
master,*'  says  the  same  author,  at  page  687. 
^  is  bound  to  exercise  reasonable  care  to  pre- 
vent accidents  to  his  workmen.  He  is  bound 
to  furnish  suitable  machinery,  and  see  that 
it  is  properly  protected  and  kept  in  proper 
repair. " 

The  case  of  Snoto  v.  Sousatonie  B.  Co.,  B 
Allen,  441,  85  Am.  Dec.  720,  was  an  action 
against  the  railroad  company  to  recover 
damages  incurred  by  the  plaintiff,  who  was 
injured  while  endeavoring  to  uncouple  the 
train.  The  proof  showed  that  the  accident 
was  the  result  of  a  defect  in  the  road,  of 
which  defect  the  plaintiff  had  knowledge. 
Bigelow,  Ch.  <7.,  in  a  very  able  opinion, 
wherein  he  reviewed  the  questions  relating 
to  the  relations  existing  between  master  and 
servant,  held  that  the  continuance  in  the 
service  of  the  company  by  the  plaintiff  after 
knowledge  of  the  defect  was  not  of  itself 
evidence  of  such  negligence  as  to  defeat  the 
action,  and  that  in  all  such  cases  the  ques- 
tion of  negligence  on  the  servant's  part  is  a 
question  for  the  jury.  The  rule  that  the 
master  is  liable  for  an  accident  growing  out  of 
the  use  of  defective  machinery  by  the  servant 
is  thus  laid  down  in  Wood,  Mast.  &  Serv. 
§  378 :  **  But  if  there  is  any  evidence  that  tends 
CO  excuse  the  plaintiff  from  the  imputation 
of  negligence  on  his  part,  as  that  he  had 
called  the  attention  of  the  master  to  the  de- 
fect, and  he  had  promised  to  repair  it,  or  if 
the  danger  was  not  obvious,  or  if  he  incurred 
the  risk  by  the  express  direction  and  com- 
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mand  of  the  master  or  his  agent,  and  the 
danger  was  not  inevitable  or  a  necessary  re- 
sult of  performing  the  service,  then  it  is  a 
question  for  the  jury  whether  or  not  the 
performance  of  the  service  or  his  acts  at  the 
time  of  the  happening  of  the  injury,  were 
negligent  in  fact.  Where  the  servant,  being 
aware  of  the  danger  of  the  service,  comolains 
to  the  master,  and  he  promises  to  remedy  the 
defect,  the  master  is  liable  for  injuries  re- 
sulting to  him  therefrom,  and  he  is  not 
chargeable  with  contributory  negligence  by 
remaining  in  the  service,  unless  the  danger 
is  so  great  that  a  man  of  ordinary  prudence 
would  not  remain."  In  support  of  this 
proposition  a  long  line  of  authorities  are 
cited.  Mr.  Wharton,  in  his  work  on  Neg- 
ligence, supports  the  same  proposition,  and 
speaks  of  it  as  a  doctrine  peculiar  to  this 
country.  This,  however,  is  not  altogether 
correct,  the  leading^nglish  case  on  the  sub- 
ject being  that  of  Clarke  v.  Holmes,  7  Hurlst. 
A  K.  942.  The  same  doctrine  is  supported 
by  tiie  following  decisions:  McGowan  v. 
«.  Ltmis  A  1,  M,  R.  Co,  61  Mo.  528 ;  Gonroy 
V.  Vulean  Iron  Works,  6  Mo.  App.  102; 
OreerUeaf  v.  lUifuds  Cent.  R.  Co.  29  Iowa, 
14,  4  Am.  Rep.  181 ;  Patterson  v.  Pittsburg 
A  C.  R,  Co.  76  Pa.  889,  18  Am.  Rep.  412 ; 
Laninq  v.  New  Tt/rk  Cent.  R.  Co.  49  N.  Y. 
521,  10  Am.  Rep.  417. 

The  doctrine  of  the  master's  liability  to 
the  servant  for  accidents  resulting  from  the 
use  of  defective  machinery  is  thus  laid  down 
by  Mr.  Justies  Harlan  in  the  case  of  Hough 
V.  Texas  d  P.  R.  Co.,  100  U.  B.  218,  25 L.  ed. 
612 :  **  If  the  servant  of  such  a  company,  who 
has  knowledge  of  the  defects  in  the  ma- 
chinery, gives  notice  thereof  to  the  proper 
officer,  ana  is  promised  that  they  shall  remedy 
it,  his  subsequent  use  of  it,  on  the  well- 
grounded  belief  that  it  would  be  put  in  proper 
condition  within  a  reasonable  time,  does  not 
necessarily  or  as  a  matter  of  law,  make  him 
guilty  of  contributory  negligence.  It  is  a 
question  for  the  jury  whether,  in  relying 
upon  such  promise,  and  usini;  the  machinery 
after  he  knew  its  defective  and  insufficient 
condition,  he  was  in  the  exercise  of  due  care. 
The  burden  of  proof  in  such  case  is  upon  the 
company  to  show  contributory  negligence." 
Nor  can  the  master  shield  himself  from  re- 
bponsibility  for  injury  growing  out  of  the 
use  of  defective  machinery  by  showing  that 
the  negligence  of  a  fellow  servant  contributed 
to  it.  Where  the  injury  is  the  result  in  part 
of  the  negligence  of  a  fellow  servant,  and  ia 
part  the  negligence  of  the  master,  the  latter 
is  liable.  In  the  case  of  Tennessee  C.  I.  <t 
R.  Co.  v.  JEyto  fAla.)  12  L.  R.  A.  103,  the 
accident  resulted  from  a  collision  between 
an  engine  (running  without  a  cowcatcher  or 
pilot)  aiid  a  cow,  and  the  company  was  held 
to  be  liable.  In  the  case  of  toton  v.  MicM- 
gem,  Cent.  R.  Co.,%i  Mich.  214,  the  plaintiff, 
an  engineer,  was  injured  by  running  into  an 
open  switch.  The  switch  had  some  months 
before  been  abandoned,  and  the  lights  taken 
down.  Shortly  previous  to  the  accident, 
however,  the  switch  had  been  reopened,  but 
the  lights  had  not  been  replaced.  The  com- 
pany contended  that  the  absence  of  the  light 
was  not  the  proximate  cause  of  the  accident ; 
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that  if  the  switch  had  been  locked  the  en- 
gine would  have  passed  over  safely;  and 
that  the  opening  or  unlocking  of  the  switch 
was  caused  either  by  the  intermeddling  of  a 
stranger,  or  by  the  nesrligence  of  a  fellow 
servant  of  the  plaintidT,  and  that  in  either 
event  he  could  not  recover.  But  the  court 
held  that,  if  the  lights  would  have  prevented 
the  accident  by  giving  timely  warning  of 
the  condition  of  the  switch,  their  absence 
was  lust  as  much  the  proximate  cause  of  the 
accident  as  the  unlocking  or  turning  of  the 
switch,  "and  if  they  were  concurrent  causes 
the  defendant  woula  be  liable."  In  Ckme  v. 
Belaioare,  L.  A  W.  R.  Co. ,  81  N.  Y.  206,  87 
Am.  Rep.  491,  the  company  was  held  liable 
for  an  accident  resulting  from  the  sudden 
starting  of  a  locomotive,  caused  by  its  being 
out  of  repair.  In  that  case,  as  in  this,  the 
doctrine  of  the  negligence  of  a  fellow  serv- 
ant (the  engineer  in  charge)  was  invoked. 
If  he  had  been  careful,  it  was  alleged,  he 
might  have  prevented  the  accident.  But  the 
court  held  otherwise,  saying:  "If  this  doc- 
trine is  accepted,  it  will  loosen  the  rule  of 
responsibility,  which  now  bears  none  too 
closely  upon  corporate  conduct."  In  Elmer 
y.  Loeke,  185  Mass.  575,  the  injury  was  the 
combined  result  of  the  defective  construction 
of  trestlework  and  the  negligence  of  a  fellow 
servant.  The  defendant  was  held  liable,  tiie 
court  holding  that  "  it  does  not  exonerate  him 
from  the  consequences  of  failure  in  the  per- 
formance of  his  duty,  if  such  failure  contrib- 
uted to  the  injury,  to  show  that,  if  others 
for  whom  he  is  not  responsible  had  performed 
their  duty  the  injury  would  not  have  oc- 
curred,"— citing  Comer  v.  Taylor^  10  Gray, 
274,  69  Am.  Dec.  317 ;  BkUon  v.  BosUm  d  L. 
R.  Co.  11  Allen,  500 ;  Simmons  v.  New  Bed- 
ford, V.  &  N.  8.  B,  Co.  97  Mass.  861 ;  Lane 
V.  Atlantic  Works,  111  Mass.  186.  To  the 
same  effect  is  the  case  of  Franklin  v.  Fin- 
ona  d  8t.  P  R  Co.  m  Minn.  409.  The 
same  defense  as  in  this  case  was  attempted  to 
be  set  up  in  the  case  of  EUis  v.  New  York, 
L.  E.  db  W.  R.  Co.,  95  N.  Y.  646,  but  the 
court  said  :  "This  rule,  [the  fellow-servant 
rule,]  however,  has  no  application  if  the 
company  has  at  the  same  time  disregarded 
its  obligation  to  provide  either  a  suitable 
roadbed  or  engine  or  cars."  The  following 
authorities  also  support  the  same  proposition : 
Hunn  V.  Michigan  Vent.  R.  Co.  78  Mich.  613, 
7  L.  R.  A.  500 ;  SteO&r  v.  Chicago  d  N.  W. 
R.  Co.  46  Wis.  497 ;  Atchison,  T.  d  8.  F. 
R.  Co.  V.  HoU,  29  Kan.  149 ;  Cayzer  v.  Tay- 
lor,  10  Gray,  281,  69  Am.  Dec.  817 ;  Booth  v. 
Boston  d  A.  R.  Co.  78  N.  Y.  88,  29  Am. 
Rep.  97 ;  Paulmier  v.  Erie  R.  Co.  34  N.  J. 
L.  151 ;  MeMahon  v.  Henning,  1  McCrary, 
516,  8  Fed.  Rep.  358;  OrutchfieldY.  Richmond 
d  D.  R.  Co.  76  N.  0.  820 ;  8tringham  v. 
Stewart,  100  N.  Y.  616,  1  Cent.  Rep.  779. 
Indeed,  the  doctrine  of  the  master's  lia- 
bility, where  his  negligence  contributes  to 
the  accident,  is  settled  by  such  an  unbroken 
chain  of  authorities  as  to  lead  the  learned 
author  of  the  notes  to  English  and  American 
Railroad  Cases  to  declare:  "The  cases  af- 
firming this  proposition  are  numerous,  and 
the  doctrine  is  supported  with  a  unanimity 
not  to  -be  found  among  the  authorities  on  any 
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other  branch  of  the  law  of  fellow  servants." 
Coppins  V.  New  York  Cent,  d  H.  R.  R.  Oo, , 
122  N.  Y.  557,  44  Am.  &  Eng.  R.  R.  Cas. 
623.  This  doctrine  ''has  been  so  often  as- 
serted by  the  courts  of  the  highest  character 
as  to  be  no  longer  an  open  question. "  Bxch- 
mond  eft  D.  R,  Co.  v.  Qeorge  (Va.)  48  Am. 
&  Eng.  R.  R.  Cas.  885.  "  It  is  a  cruel  and  in- 
human doctrine  that  the  employer,  though 
he  is  aware  that  his  own  neglect  to  furnish 
the  proper  safeguards  for  the  lives  and  limbs 
of  those  in  his  employment,  puts  them  in 
constant  hazard  of  injury,  is  not  to  be  held 
accountable  to  those  employfa  who,  serving 
under  him,  under  such  circumstances,  are  in- 
jured by  his  neglect  and  omissions.'*  Riek- 
mond  d  B.  R.  Co.  v.  Norment,  84  Va.  167. 
cited  in  Richnumd  d  D.  R,  Co,  v.  Qeorge, 
tupra. 

The  fatal  error  which,  in  my  opinion,  lurks 
in  the  doctrine  propounded  by  the  majority 
of  the  court,  consists— ^V«t,  m  the  applica- 
tion of  the  doctrine  of  fellow  servants,  in  a 
qualified  sense,  at  least,  to  the  relation  of 
master  and  servant ;  and,  second,  in  the  ap- 
plication of  the  doctrine  of  proximate  and 
remote,  mediate  and  immediate,  cause,  to 
cases  wherein  the  iniury  is  the  result  in  part 
of  the  negligence  of  the  master  and  in  part 
of  that  of  the  servant.  I  affirm  without  hesi- 
tation that,  wherever  the  facts  of  the  case 
demonstrate  that  the  negligence  of  the  mas- 
ter contributed  to  the  accident,  negligence  is 
to  be  regarded,  as  a  matter  of  law,  as  direct 
and  proximate.  This  doctrine  is  laid  down 
without  qualification  by  the  Supreme  Court 
of  the  United  States  in  the  case  of  Qrand 
Trunk  R,  Co,  of  Canada  v.  Oummings,   106 


U.  8.  702,  27  L.  ed.  267,  where  the  court 
says:  ''In  the  instruction  which  was  eiven 
we  find  no  error.  It  was,  in  effect,  that,  if 
the  negligence  of  the  company  contributed 
to,  that  is  to  say,  had  a  share  in  producing 
the  injury,  the  company  was  liable,  even 
though  the  negligence  of  a  fellow  servant  of 
Cummings  was  contributory  also.  If  the 
negligence  of  the  company  contributed  to,  it 
must  necessarily  have  been  an  immediate 
cause  of  the  accident,  and  it  is  no  defense 
that  another  was  likewise  guilty  of  wrong." 
The  only  possible  escape  from  this  unbroken 
line  of  authorities  is  to  say  that,  notwith- 
standing the  declaration  of  plaintiff  in  error 
that  her  late  husband  came  to  his  death  ^  also 
by  and  through  the  negligence,  carelessness, 
default,  and  improper  conduct  and  wrongful 
act  of  the  defendant,  in  defaulting,  refusing, 
and  neglecting  to  fumieh  a  proper  caboose 
and  way  car, "  yet  this  c9urt  will  determine, 
as  a  matter  of  fact,  that  the  alleged  defect  in 
the  way  car  contributed  nothing  whatever  to 
the  accident ;  that,  even  if  the  deceased  had 
been  provided  with  a  proper  way  car,  the  re- 
sult would  have  been  the  same.  I  insist  that 
this  and  like  questions  are  matters  for  the 
jury.  "The  true  rule  is  that  what  is  the 
proximate  cause  of  an  injury  is  ordinarily  a 
question  for  the  jury.  It  is  not  a  question 
of  science  or  legal  knowledge.  It  is  to  be 
determined  as  a  fact,  in  view  of  all  the  cir- 
cumstances of  facts  attending  it. "  MUtcaukee 
d  St.  P.  R.  Co.  V.  Kellogg,  94  U.  8.  474,  24  L. 
ed.  258. 

O'Briest  Ch,  J,,  concun. 
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V. 

RICHMOND  &  DANVILLE  R  CO.,  Appt. 

1.  No  ezetifle  fbr  the  breach  by  »  eai^ 
rler  of  Its  contract  to  ftirnish  a  car  and 
transport  cattle  to  a  certain  place  by  a  cer- 
tain day  la  furnished  by  the  fact  that  the  ship- 
per's object  In  namlDir  that  day  was  to  enable 
him  to  offer  the  cattle  for  sale  on  Sunday  oont  rary 
to  law,  uDleAS  that  object  entered  Into  the  con- 
tract as  part  of  the  inducement  or  consideration. 

2.  Damag^ee  for  breach  by  the  carrier 
of  a  written  contract  under  which  cattle 
were  snipped,  cannot  be  recovered  in  an  action 
for  breach  of  a  prior  oral  contract  to  transport 
them  at  a  certain  time. 

(April  5,  ISBES.) 

APPEAL  by  defendant  from  a  judgment  of 
tbe  Superior  Court  for  Ashe  County  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover damages  for  alleged  breach  of  contract 
to  transport  cattlo.     Reversed, 


Statement  by  Davis*  J,: 

A  former  appeal  in  this  action  was  decided 
at  February  term,  1891,  (108  N.  0.  849),  when 
a  new  trial  was  granted,  after  which  plaintiff 
filed  an  amended  complaint,  in  which  it  is  al- 
leged in  substance  that  the  defendant  is  a 
corporation  duly  created  by  law,  owning  and 
operating  a  line  of  railroad  between  the  tewn 
of  Taylorsville,  in  North  Carolina,  and  the 
city  of  Charleston,  S.  C.  That  on  or  about 
the  10th  of  May,  1888,  he  was  the  owner  of  a 
lot  of  cattle,  which  he  desired  to  ship  from 
Taylorsville  to  the  city  of  Charleston;  and,  in 
order  to  reach  said  city  on  the  Saturday  morn- 
ing following,  he  contracted  with  tbe  defend^ 
ant  for  and  in  consideration  of  the  sum  of 
$58.50,  to  furnish  on  the  Wednesday  night 
one  safe  and  substantial  R&D.  stock-car, 
capable  of  holding  and  transporting  the  nid 
cattle,  82  in  number;  and  that  the  said  car 
should  l}e  transported  with  diligence  and  dia* 
patch  from  Taylorsville  to  Charleston,  and 
reach  the  latter  place  on  Saturday  morning. 
That  the  defendant  at  the  time  of  making  the 
said  contract  was  distinctly  and  plainly  in- 


NoTiL— As  to  the  yaUdlty  of  contracts  remotely 
connected  with  illegal  purpose  or  transaction,  see 
rtotet  to  Anheuser-Buscb  Brewing  Asso.  y.  Mason 
(Minn.)  9  L.  R.  A.  fi06:  Jackson  v.  City  Nat  Bank 
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(Ind.)  9  L.  R.  A  657;  Graves  ▼•  Johnson  (Maas.)  IS 
L.  B.  A  884,  and  the  case  of  Qray  ▼.  Western  Unioa 
Telfiff.  Oo.  (Ga.)  U  L.  B.  A.  95. 


See  also  46  L.  R.  A.  858. 
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formed  that  tbe  plaintiff  desired  to  reach 
Charleston  on  Saturday,  to  be  ready  for  the 
Monday  market  That  the  defendant  nesr- 
lected  and  failed  to  perform  and  comply  with 
said  contract,  and  by  reason  of  said  neglect 
and  failure  the  plaintin  sustained  $850  damage, 
and  he  demands  ludgment  for  Uie  same  and 
for  costs,  etc.  The  defendant  answered,  ad- 
mitting that  it  was  a  corporation  as  alleged, 
but  denying  all  the  other  allegations  seriatim, 
and  for  a  further  defense  alleged:  *\1)  That, 
as  it  is  informed  and  belieyes,  a  cattle  car  of  a 
kind  in  constant  use  on  its  road  was  tendered 
to  the  plaintiff  on  his  arrival  at  the  town  of 
Taylorsville,  and  refused  by  him.  (2)  That, 
as  It  is  informed  and  believes,  it  was  Sunday 
market  in  Charleston  which  plaintiff  desired  to 
reach,  and  this  information  is  obtained  partly 
from  the  sworn  statement  of  plaintiff  in  his 
original  complaint;  and,  as  it  is  advised  and 
believes,  the  law  of  South  Carolina  prohibits 
the  sale  or  olTering  for  sale  of  any  property  in 
said  state  on  Sunday.  (8)  That  plaintiff's  cattle 
were  shipped  by  defendant  from  Taylorsville 
witJtiin  a  reasonable  time  from  their  delivery  at 
its  depot."  This  answer  was  duty  sworn  to. 
Upon  the  trial  the  plaintiff  offered  in  evidence 
the  verified  answer  of  the  defendant  in  the 
original  action,  and  afterwards  the  defendant 
put  in  evidence  the  original  verified  complaint 
of  the  plaintiff,  which  are  set  out  in  full  in  the 
record.  Much  other  evidence  was  offered,  to 
which  there  were  many  exceptions.  At  the 
close  of  the  evidence  the  defendant  asked  in 
writing  twenty-one  special  instructions,  eight 
of  which  were  refused,  and  exceptions  entered 
by  defendant:  but  only  two  (the  second  and 
twenty-first)  seemed  to  be  insisted  upon  by 
•counsel  in  his  brief  for  defendant.  The  second 
prayer  for  instructions  was  as  follows:  "If 
the  Jury  believe  the  evidence  of  the  plaintiff 
himself,  he  had  in  his  mind  at  the  time  of 
making  the  contract  the  purpose  to  expose  his 
cattle  to  sale  on  Sunday,  and  communicated 
this  purpose  to  the  defendant,  and  the  contract, 
if  made,  was  void,  and  the  plaintiff  is  not  en- 
titled to  recover."  Instruction  refused,  and 
defendant  excepted. 

Mr.  QeorgB  F.  Bason  for  appellant. 
Messrs,  Georg^e  W.  Bower  and  Strong 
A  Stronach  for  appellee. 

Davis*  J,,  delivered  the  opinion  of  the 
court: 

When  this  case  was  before  us  on  the  former 
appeal  (108  N.  C.  849),  the  court  said  that  the 
iudge  below  very  properly  declined  to  give  the 
instruction  that  the  "contract  was  bas^  upon 
an  illegal  consideration,  and  was  void,  .  .  . 
as  there  is  not  the  slightest  illegality  either  in 
the  consideration  or  promise.  The  consider- 
ation was  the  sum  of  $58.50,  and  the  promise 
was  to  transport  the  cattle  so  as  to  reach  the 
city  of  Charleston  on  Saturday.  We  presume 
that  the  defendant  intended  to  present  the 
question  as  to  the  effect  of  the  alleged  illegal 
purpose  of  the  plaintiff,  but,  as  the  point  is 
not  presented  in  the  prayer  for  instruction,  we 
do  not  feel  at  liberty  to  pass  upon  it  in  this  ap- 
peal." The  question  which  the  court  declin^ 
to  pass  upon  because  not  presented  by  the 
prayer  for  instruction  is  now  directly  presented 
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by  the  prayer,  but  there  is  no  issue  to  whu-'i 
the  prayer  for  instructions  is  applicnbic 
There  was  no  objection  to  the  issues  framed, 
and  none  was  tendered  as  to  the  purpose  of  tbo 
plaintiff  with  regard  to  the  sale  of  cattle  on 
Sunday,  or  of  the  knowledge  of  the  defendant 
of  his  purpose;  but  there  was  evidence  tending 
to  show  the  plaintiff's  illegal  purpose  to  sell  on 
Sunday,  and  that  that  purpose  was  communi- 
cated to  the  defendant.  The  jury  were  in- 
structed at  the  request  of  the  defendant  that, 
*1f  the  plaintiff  had  in  his  mind,  at  the  time 
of  making  the  alleged  contract,  the  purpose  to 
sell  bis  cattle  or  expose  them  for  sale  in  Char- 
leston on  Sunday,  and  communicated  his 
purpose  to  the  defendant,  and  the  contract 
was  made  with  this  understanding,  then  it  is 
void,  and  the  plaintiff  is  not  entitled  to  recov- 
er;" and  we  think  this  instruction  was  fully  as 
liberal  as  the  defendant  was  entitled  to,  bearlni? 
upon  the  illegality  of  the  contract;  and,  though 
the  question  was  not  presented  by  any  issue, 
we  deem  it  proper  to  say  that  railroad  com- 
panies are  public  carriers  of  passengers  and 
freight,  and  they  cannot  exempt  themselves 
from  liability  for  damages  by  reason  of  the 
fact  that  freight  is  to  be  used  for  some  illegal 
purpose  at  the  point  of  destination  or  mat  the 
object  of  the  passenger  5s  to  do  some  illegal 
act  at  the  point  of  destination,  even  if  the  rail- 
road company  had  knowledge  of  the  illegal 
purpose,  unless  that  illegal  purpose  was  the 
consideration  and  inducement  of  the  contract. 
The  railroad  company  has  no  right  to  say  to 
the  passenger  or  to  the  shipper,  "I  will  not 
transport  you  or  your  freight,  for  it  is  your 
purpose  to  do  some  unlawful  act;"  but,  if  it 
makes  some  special  contract,  not  in  the  regular 
order  of  transportation, — as,  for  instance,  to 
furnish  a  special  train  to  passengers  to  go  to 
a  particular  point  to  engage  in  a  priase-figbt, — 
the  contract  will  be  illegal  and  void,  and  no 
action  could  grow  out  of  it.  An  illegal  con- 
tract furnishes  no  ground,  in  law,  of  action; 
but  the  railroad  is  not  exempt  from  liability 
for  negligence,  even  though  the  purpose  of  the 
shipper  or  passenger  be  illegal,  unless  the 
illegal  purpose  enter  into  the  consideration  of 
the  contract  of  transportation.  The  twenty- 
first  prayer  for  instruction,  which  the  court 
refused  to  give,  was:  "Plaintiff  can  recover 
nothing  for  the  drift  at  Columbia,  nor  for  his 
expenses  there,  and  nothing  for  the  drift  at 
Taylorsville,  except  for  such  as  would  have 
occurred  notwithstanding  good  care  and  at- 
tention." It  is  in  evidence  that  the  cattle  were 
shipped,  not  under  the  contract  for  the  breach 
of  which  this  action  is  brought.  The  plaintiff 
himself  testified,  "I  shipped  my  cattle  on  a 
written  contract,  different  from  the  one  first 
made."  There  is  no  allegation  in  the  com- 
plaint of  any  breach  of  the  written  contract 
under  which  the  plaintiff  shipped  his  cattle, 
nor  of  any  damage  by  reason  or  detention  in 
Columbia.  The  written  contract  under  which 
the  cattle  were  shipped  was  made,  according 
to  the  evidence,  after  the  plaintiff  reached 
Taylorsville,  and  after  the  breach  of  the  parol 
contract,  for  the  breach  of  which  this  action  is 
brought,  and  his  honor  erred  in  refusing  the 
last  instruction. 
Error, 
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Flnt  0096. 

PEOPLE  of  the  State  of  New  York,  «d  ni. 
George  0.  CARTER,  Appt, 

V. 

Frank  RICE,  BeivU 


*  Beoond  Com. 

PEOPLE  of  the  State  of  New  Tork,  «9  reL 
Charles  P.  POND,  Appt,, 

BOARD  OP  SUPERVISORS  OF  MONROE 
COUNTY,  Respt. 


Third  Com. 
Hartley  V.  D.  HORN,  Appt, 

V. 

BOARD    OP  SUPERVISORS  OP   ONEL 
DA   COUNTY,  BespL 

1.  An  extraordinary  seMloii  of  the  Iie^ 
Islaiure  called  by  the  governor  for  that 
purpose  is  a  session  within  the  meaoinir  of 
a  coDBtitutional  provision  roquirlng  the  altera- 
tion of  the  districts  from  which  members  of  the 
Legislature  are  elected  at  the  ^^flrst  session  after 
the  return  of  every  enumeration." 

8.  Judicial  notice  may  be  taken  of  the 

length  of  time  ordinarily  required  to  complete 
an  enumeration  of  the  inhabitants  of  a  state. 

8«  Upon  the  omission  of  the  liOifr^Blatnre 
to  nutke  an  enumeration  of  the  inhab- 
itants and  apportJbn  the  districts  for  electinir 
members  of  the  Lesrislature  in  the  year  fixed  by 
the  Cohstitution  for  that  purpose,  the  duty  rests 
npon  each  sucoeedinir  Leg-islature  until  it  is  per- 
formed :  and  an  apportionment  cannot  be  set 
aside  as  unauthorized  although  it  was  made 
seven  years  after  the  constitutlooal  time. 

4.  The  provision  of  the  New  Tork  Goup 
stitution  requiring^  the  omission  of  col- 
ored persons  not  taxed  fiM>m  the  num- 
ber of  inhabitants  in  apportioning^ 
senate  districtSt  became  inoperative  when 
the  Constitution  was  amended  by  striking  out 
the  provision  limiting  the  liability  of  colored 
persons  for  taxes  to  those  assessed  upon  real 
estate,  and  making  the  payment  of  taxes  neces- 
sary to  entitle  them  to  vote;  the  plain  intention 
of  the  people  being  to  blot  out  all  distinctions  of 
a  political  nature  between  white  and  colored 
citizens. 

6.  Courts  will  not  spend  time  in  at- 
tempting to  riemedy  :errors  in  an  ap- 
portionment of  members  of  the  Legislature 
among  the  inhabitants  of  the  state  which  injure 


no  one 'and  which  raise 'nothing  bat  abstmct 
questions  for  adjudication. 

6«  The  court  willnot*  in  the  abseaee  of 
evidence  on  the  question*  presume  the 
existence  in  one  election  district  of 
more  persons  of  a  certain  claai  which  has 
been  unlawfully  included  in  the  ennmeratloo 
upon  which  an  apportionment  of  members  of 
the  Legislature  was  founded,  than  exist  in  other 
districts  for  the  purpose  of  eetabUshlng  Injary  to 
the  Inhabitants  of  such  district  m  a  basis  for  set- 
ting aside  the  apportionment. 

7*  Discretion  as  to  the  apporttonment  Is 
vested  in  the  Iiegrislature  by  a  consti- 
tutional proTlsion  that  members  of 
Assembly  shall  be  apportioned  1>y  It 

among  the  several  counties  of  the  state  ''as 
nearly  as  may  be,  aooording  to  the  number  of 
their  respective  inhabitants,**  which  the  courts 
have  no  power  to  review  unless  it  has  been  so 
abused  as  to  clearly  show  an  open  and  intended 
violation  of  the  letter  and  spirit  of  the  Constitu- 
tion. 

8«  No  abuse  of  the  discretion  wested  In 
the  liCif^islature  as  to  the  apportion- 
ment of  members  of  Assembly  Is  shoim 

where  each  county  has  been  given  a  member  for 
every  full  ratio  of  representation  which  it  con- 
tains and  the  only  inequalities  alleged  are  In  the 
distribution  of  the  remaining  members  to  oonn- 
ties  having  a  smaller  surplus  over  the  ratio  than 
other  counties  have;  at  least  where  the  reason  for 
such  action  was  not  partisan  and  the  fair  Infer- 
ence is  that  it  was  absolutely  necessary  to  se- 
cure the  passage  of  the  bill. 

9«  A  I«e£^islature  cannot  be  cfaas*i^ 
with  unfiAimess  in  distributing  the  re- 
maining  members  of  Assembly  among 
the  counties  after  all  full  ratios  are  provided  for 
because  it  takes  into  account  the  losses  sustained 
by  the  most  populous  counties  by  reason  of  the 
adoption  of  a  certain  ratio  of  representation 
rather  than  of  some  other  more  favorable  to 
them,  nor  because  it  regards  increases  of  popula- 
tion shown  by  the  census. 

10*  The  result  ^rhich'may  Ibllow  from 
one  construction  or  another  of  a  statute  or  con- 
stitution is  always  a  potent  factor  and  is  some- 
times in  and  of  itself  conclusive  as.to  the  correct 
solution  of  the  question. 

1 1.  That  the  lelfect  of 'setting  aside  an 
apportionment  Act  would  be  to  cause 
ewery  subsequent  Act  to  be  brought 
before  the  courts  for  review  which  mlgbt 
happen  at  a  critltuU  time;  to  originate  the  great- 
est confusion  as  to  an  impending  election  with  a 
possible  total  suppression  of  it;  and  at  all  events 
to  continue  in  force  an  Act  containing  greater 
inequalities  than  the  one  attacked— is  of  Itself 
sufficient  to  induce  the  court  to  say  that  only  in 
a  case  of  plain  and  gross  violadon  of  the  spirit 
and  letter  of  the  Constitution  should  It  exerciss 
such  power. 


Note.— For  the  recent  decisions  upon  the  subject 
of  legislative  srerrymanders,  see  State,  Adams 
County,  V.  Cunningham  (Wis.)  15  L.  R.  A.  561;  Gid- 
dings  V.  Blacker  (Mich.)  ante,  403;  Houghton  Co. 
Suprs.  V.  Blacker  (Mich.)  ante^  43S;  McPherson  v. 
Blacker  (Mich.)  ante^  476. 

In  considerinnr  the  various  decisions  it  will  be  no- 
ticed that  the  Wisconsin  Ck)nstitutlon  does  not  con- 
tain the  clause  "as  nearly  as  may  be"  (see  State, 

16L.R.A. 


Lamb,  ▼.  Cunningham  fWis.;  17L.  R.  A 145),  which 
clause  found  In  the  New  York  Constitution  Is  In 
the  above  case  relied  upon  to  some  extent  to  es- 
tablish the  existence  of  discretion  In  the  L^rWa- 
ture.  On  the  other  hand,  the  Michigan  Constita* 
tion  does  contain  such  clause,  (see  Houghton  OOi 
Suprs.  V.  Blacker,  ante.  482),  but  no  Importanof 
seems  to  have  been  attached  to  that  faet* 


See  also  17  L.  R.  A.  145 ;  18  L.  R,  A.  50? ;  20  L.  R.  A.  81 ;  22  L.  R.  A.  548;  31 
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18.  Former  arpportloiimeiit  Aeto  may 
be  examined  hy  the  oonrt  when  ft  ia  asked 
to  set  aside  suoh  an  Act,  for  the  purpoee  of  flnd- 
Ins  a  valid  one  which  may  be  deolazed  in  force. 

iAnOrewi  and  Fineh,  J  J.,  dtsaent  from  proposiiioru 

7-15.) 
(October  18, 1888.) 

APPEAL  hy  relator  from  an  order  of  the 
Oeneral  Term  of  the  Supreme  Court, 
Third  Department,  denying  a  motion  for  a 
peremptory  writ  of  mandamus  to  require  the 
secretary  of  state  to  issue  election  notices  for 
the  election  of  members  of  Assembly  pursuant 
to  the  Act  of  1879,  disregarding  the  Act  of 
1892.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr,  Henry  M •  Love,  with  Messrs,  Risley 
ft  Robinson*  for  appellant: 

Any  citizen  has  the  right  to  apply  for  the 
relief  asked. 

When  the  action  or.  non-action  of  a  public 
officer  or  board  is  in  violatioD  of  any  provision 
of  the  Constitution  or  of  the  law,  every  citi- 
sen's  rights  are  violated. 

People  V.  ColHns,  19  Wend.  66;  People  v. 
Balsey,  87  N.  Y.  844;  People  v.  Rice,  129  N. 
Y.  461;  People  v.  Sullivan  County  Svprs,  66 
N.  Y.  249;  J^pU  v.  Biee,  14  L.  R.  A.  643,  129 
N.  Y.  449;  PeojOe  v.  mOsq/,  87  N.  Y.  844; 
Pond  Y.  Monroe  County  JSuprs.  opinion  of 
Rumsey.  J, 

The  Apportionment  Act  was  not  passed  at 
the  '*first  session  after  the  return"  of  the  enu- 
meration, and  is  invalid  and  unconstitutional 

The  Constitution  of  1846,  art.  10,  §  6,  says 
that  the  political  year  and  legislative  term 
shall  begin  on  the  first  day  of  January,  and 
those  words  are  still  in  use. 

A  definite  limit  of  life  for  each  and  every 
Legislature  is  clearly  fixed,  and  it  cannot  be 
lengthened  or  shortened  by  the  exercise  of 
any  power,  save  that  of  the  people. 

The  Constitution  has  granted  the  power  of 
adjournment,  which  means  that  the  single  ses- 
sion, or  life,  may  be  suspended,  but  is  not  de- 
stroyed. 

People  V.  Faneher,  60  N.  Y.  288. 

This  period  of  existence  can  be  termed  noth- 
ing else  than  a  session,  of  which  all  sittings 
within  the  year  are  mere  parts. 

Ever  since  1777,  the  Acts  of  each  Legisla- 
ture have  been  known  as  the  "Session  I^ws" 
of  the  particular  year,  from  which  it  must  be 
plain  that  the  life  of  each  Legislature  is  a  "ses- 
sion." nothing  more  or  less. 

By  the  established  rules  of  interpretation, 
the  meaning  of  the  words  is  to  be  fixed  by 
their  general  use  and  meaning,  which  has  been 
shown  very  plainly. 

1  Story,  Const.  §  406;  PeopU  v.  WempU,  126 
N.  Y.  485. 

It  certainly  is  logical,  and  is  in  strict  line 
"With  the  established  principles  of  American 
Constitutions,  that  the  people  shall  appoint 
llieir  own  agents,  and  that  the  body  which  en- 
acts a  law  cannot  secure  for  itself  any  advan- 
tages which  may  arise  from  its  execution. 

To  protect  the  people  against  any  such  abuse 
of  power  is  the  intention  of  the  Constitution. 

tanning  v.  Carpenter,  20  N.  Y.  ^8. 

Any  enactment,  contrary  to  the  pmrpoee,  ex- 

16  L.  R.  A. 


pressed  or  necessarily  implied,  is  ns  clearly 
void  as  if  in  express  terms  forbidden. 

People  V.  Aliertson,  55  N.  Y.  60,  and  note^ 
56. 

It  is  by  no  means  a  correct  rule  of  interpre- 
tation., to  construe  the  same  word  in  the  same 
sense,  wherever  it  occurs  in  the  same  instru- 
ment 

1  Story,  Const  §  454. 

There  can  be  no  comparison  made  between 
the  clause  in  question  in  this  case  and  that 
providing  for  constitutional  amendments,  and 
the  phrase  in  Question  must  be  read  only  as  it 
stands,  according  to  the  plain  rules  of  con- 
struction, and  in  view  of  the  sense  and  inten- 
tion in  which  they  were  adopted. 

Netcell  V.  People,  7  N.  Y.  9. 

The  enumeration  and  the  apportionment 
based  upon  it  are  unconstitutional  and  void 
because  "persons  of  color  not  taxed"  are  in- 
cluded. 

N.  Y.  Const,  art  8,  8  4. 

Under  the  law  the  plain  sense  was,  and  is, 
that  persons  of  color  not  taxed  upon  $250 
worth  of  freehold  estate  are  to  be  excluded. 

Nothing  can  be  found  in  the  laws  of  this 
state  wbicli  changes  this  meaning,  or  prescribes 
different  rules  of  interpretation.  If  the  law 
has  not  this  meaning,  it  is  meaningless. 

1  Story,  Const.  §  407;  People  v.  Potter,  47 
N.  Y.  875;  PeopU  v.  Wemple,  125  N.  Y.  485. 

No  arguments  based  upon  supposed  inad- 
vertence, possible  contrary  intention,  or  sub- 
sequent change  of  mind,  as  claimed  in  opposi- 
tion, have  any  place  here,  nor  have  they  any 
right  of  consideration. 

1  Story,  Const.  §§  426, 427;  People  v.  Wemple, 
supra. 

The  business  of  the  courts  is  with  the  "text 
of  the  fundamental  law  as  they  find  it." 

Bumsei/  v.  People,  f9  N.  Y.  41;  People  v. 
Draper,  15  N.  Y.  546. 

The  court  cannot  dispense  with  a  constitu- 
tional or  statutory  rule  because  it  appears  that 
the  policy  upon  which  it  was  established  has 
ceased 

Broion  V.  Clark,  77  N.  Y.  869. 

If  any  Act  of  the  Legislature  violates  ths 
Constitution,  it  is  a  nullity,  and  as  if  it  had 
never  been.  No  rights  can  be  acquired  by  it 
and  no  duty  imposed. 

Pond  V.  Monroe  County  Suprs.  supra;  Bailey 
V.  Philadelphia,  W.dB.B.  Co.  4  Harr.  (Del.) 
889;  Taylor  v.  P(yrter,  4  Hill,  140,  40  Am.  Dec. 
274. 

The  Constitution  plainly  directs  (art.  3,  §  4), 
that  the  senate  districts  shall  be  altered  accord- 
ing to  inhabitants,  excluding  "persons  of  color 
not  taxed." 

But  the  enumeration  of  1892  contains  no 
such  exception,  nor  does  it  show  the  number 
of  such  inhabitants,  but  it  states  merely  "in- 
habitants," "citizens,"  or  "aliens." 

The  court  may  take  Judicial  notice  of  the 
fact  there  are  numbers  of  such  persons  of  color 
not  taxed. 

Kernitz  v.  Long  Island  City,  50  Hun,  428; 
Howard  v.  Moot,  64  N.  Y.  262;  New  York  v. 
Sands,  7  Cent  Rep.  268,  105  N.  Y.  210;  Ptmd 
V.  Monroe  County  Baprs.  syora. 

Quite  plainly,  then,  the  Legislature  passed 
a  law  which  goes  beyond  the  limits  set  by  the 
people  in  the  Constitution. 
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Tbc  question  simply  is,  Which  is  supreme? 
a  qucBtioa  which  has  many  times  been  an- 
swered to  the  effect  that  no  Legislature  can 
amend  the  Constitution;  which  would  be  the 
effect  here,  if  the  Acts  in  question,  or  either 
of  them,  be  held  constitutional. 

1  Story,  Const.  ^§  409.  418,  '448,  451,  458; 
Taylor  v.  Porter,  supra;  Peop^  v.  Draper,  15 
K.  T.  582;  Cooley,  Const.  Lim.  168  et  ieq.; 
Rumeey  v.  People ,  19  N.  Y.  41;  Kinney  ▼.  9jmi- 
cuae,  80  Barb.  849,  affirmed  8  Eeyes,  110;  Peo- 
pie  V.  Alherteon,  55  N.  Y.  50,  noU,  55;  People 
V.  WempU,  125  N.  Y.  485. 

The  provisions  of  the  14th  and  15th  Amend- 
ments to  tlie  Federal  Constitution  are  not  in 
point,  and  our  laws  are  not  subversive  of  any 
of  their  enactments. 

The  law  does  not  deny  to  that  class  the  right 
of  citizens  to  vote,  but  merely  excludes  them 
from  the  count  which  fixes  the  quantity  of 
representation. 

All  powers  not  delegated  to  the  Federal 
government  are  reserved  to  the  btates,  and  no 
provisions  of  national  law  forbid  any  such  ac- 
tion by  our  own  state. 

U.  8.  Const,  g  8.  Amend,  arts.  10,  14,  15; 
Slaughter  Bouse  Catiee,  88  U.  S.  16  Wall.  86, 
21  L.  ed.  894;  United  States  v.  Beese,  92  U.  S. 
214, 28  L.  ed.  568;  United  States  v.  Oruikshank, 
92  U.  8.  542,  23  L.  ed.  588;  Presser  v.  lUinois, 
116  U.  8.  252,  29  L.  ed.  615. 

The  Constitution  ordains  in  art  8,  $  4,  that 
the  senate  districts  shall  be  so  altered  that 
'*each  senate  district  shall  contain,  as  nearly 
as  roa]^  be.  an  equal  number  of  inhabitants, 
excluding  aliens,  and  persona  of  color  not 
toxed." 

In  art.  8.  g  5,  it  is  ordained  that  "the  mem- 
bers of  Assembly  shall  be  apportioned,  as 
nearly  as  may  be,  according  to  the  number  of 
inhabiUnts." 

The  apportionment  as  made  Is  not  "as  nearlv 
as  may  be"  in  accord  with  the  number  of  citi- 
zens. 

The  language  means  that  when  the  enum- 
eration sbnll  have  been  taken— -the  apportion- 
ment shall  be  made  as  nearly  equal  as  can  be 
doue,  under  those  facta. 

^^etcea  V.  People,  7  N.  Y.  9. 

The  highest  power  snd  law  of  the  state  has 
fixed  the  rule  for  increasing  representation  ac- 
coroiog  to  increased  population,  to  be  the  law 
forever. 

1  Storv,  Const  §  505a;  People  v.  Potter,  47 
N.  Y.  875;  People  v.  WempU,  125  N.  Y.  485; 
People  V.  Fancher,  50  N.  Y.  288. 

The  principle  that  representation  in  a  gov- 
ernment by  the  people  shall  be  equal,  or  as 
exactly  so  as  possible,  has  been  so  often  estab- 
lished and  recognized  that  it  has  become  al- 
most axiomatic. 

Kinney  v.  Syra^cuse,  80  Barb.  849,  affirmed, 
8  Eeyes,  110. 

lu  formulating  the  Constitution,  the  people 
laid  down  the  rule  that  representation  should 
be  as  nearly  equal  as  possible. 

No  provision,  or  hint  of  authority,  was 
made  for  any  elaborate  system  of  computa- 
tion, which,  to  an  indefinite  extent,  changes 
the  fraction  of  individual  authority. 

To  change  the  ratio  overthrows  the  entire 

System  of  popular   representation,  and  is  a 
agrant  violation  of  the  highest  law. 

16  L.  H.  A. 


1  Story,  Const.  §g  684,  678  et  seq. 

But  no  one  can  be  so  bold  as  to  claim  that 
the  Legislature  is  left  free  to  follow  fancy  or 
partisan  motives;  without  rejpEird  to  any  stand- 
ard of  propriety. 

Matter  of  discretion  is  but  another  name  for 
matter  of  judgment 

PeopU  V.  Collins,  19  Wend.  66. 

Discretion  does  not  mean  license,  and  the 
facts  in  this  case  prove  that  the  Legislature 
departed  widely  from  the  rule  of  action  laid 
down  in  the  Constitution. 

SlaU  V.  Cunningham  (Wis.)  15  L.  R.  A.  561; 
Oiddings  y.  Blacker  (Mich.)  ante,  402.  See 
also  Houghton  County  Suprs.  ▼.  Slacker Qdich.) 
ante,  482. 

Courts  have  no  political  maxims  and  no  line 
of  policy  to  further  or  advance.  Their  only 
duty  is  the  humble  one  of  couHtruing  the  Con- 
stitution by  the  language  it  contains. 

People  V.  Draper,  15  J^,  Y.  546;  Bumsey  t. 
Pb^.  19  N.  Y.  41. 

The  peculiar  duty  of  the  Judiciary  ia  to  ex- 
ercise the  power  here  invoked. 

1  Story,  Const  8d  ed.  ^^  876,  398. 

It  is  not  necessary  to  show  an  express  prohibi- 
tion upon  the  Legislature  from  acting  aa  it  did. 

People  V.  Atbertson,  65  N.  Y.  50;  IfeweU  v. 
/V?pfe,  9  N.  Y.  119. 

Mr.  Simon  W.  Roaendale*  Atty-Oen., 
for  respondent: 

The  enumeration  of  the  inhabitants  of  the 
state  on  which  the  apportionment  was  founded, 
was  constitutional  and  legal,  notwithstanding 
the  fact  that  it  was  taken  in  the  year  1892,  and 
not  in  a  year  the  number  of  which  ended  with 
the  figure  "5." 

Where  a  statute  or  written  constitution  pro- 
vides that  an  act  shall  be  done  and  specifies  a 
time  for  its  performance,  such  specification  is 
merely  directo^  and  not  mandatory,  and  the 
act  may  be  performed  at  any  other  time. 

Smith  V.  Jones,  1  Bam.  &  Ad.  828;  Ebe  parte 
Heath,  8  Hill,  42;  PeopXs  ▼.  Chenango  County 
Suprs.  8  N.  Y.  880.  See  also  Rumsey  t.  Pea- 
pie,  19  N.  Y.  41;  People  v.  Allen,  6  Wend.  486, 
and  cases  cited;  Peophs  v.  Tompkins,  64  N.  Y. 
57;  Metcaff  v.  Jfew  York,  17  N.  Y.  S.  R  97; 
StaU  V.  SmitJi,  67  Me.  828;  StaU  v.  Camden, 
89  N.  J.  L.  620;  Be  Census  Superintendent,  1 
New  Eng.  Rep.  156,  15  R  L  614;  People  v. 
Jones,  8  Cent  Rep.  768,  106  N.  Y.  880;  Peth 
pie  V.  New  York  Board  of  Police,  46  Hun,  296, 
affirmed.  107  N.  Y.  285. 

The  same  general  rules  which  govern  the 
construction  and  interpretation  of  statutes  and 
written  instruments  generally  apply  to,  snd 
control  in,  the  interpretation  of  written  consti- 
tutions. 

People  T.  Faneher,  60  N.  Y.  288,  citing 
Story,  Const  §  400;  McClusky  v.  Cromweil,  11 
N.  Y.  601;  PiBople  v.  Potter,  47  N.  Y.  875;  Pt^ 
pie  V.  Angle,  12  Cent  Rep.  759. 109  N.  Y.  564; 
People  V.  WempU,  125  N.  Y.  485. 

The  duty  to  pass  such  an  Act  is  a  contina- 
ine  one  from  the  time  it  is  constitution  allv  de- 
volved upon  the  Legislature  until  perfortned. 

State  V.  Cunningham  (Wis.)  15  L.  R  A.  561. 

The  Apportionment  Law  betne  Laws  of 
1892,  chap.  897,  is  not  rendered  myalid,  be- 
cause passed  at  an  extraordinaiy  session  of  the 
Legislature,  held  in  1892,  lubaequent  to  thi 
return  of  the  enumeration. 
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L  The  proTlsioD  m  to  time  1§  merely  direct- 
ory. 

Munueif  ▼.  People,  wpra.  See  State  t.  Chin- 
ningham,  eupra, 

2.  The  law  was  passed  at  the  first  session  of 
the  Legislature  after  the  return  of  the  enumera- 
tion. 

An  extra  session  of  the  Legislature  is  as 
much  a  "session"  of  that  body  as  a  regular 
session.  It  is  denominated  in  the  Constitudon 
as  a  session. 

N.  Y.  Const,  art.  4,  8  4. 

It  has  been  treated  as  a  "session"  by  this 
court. 

People  V.  Faneher,  60  N.  Y.  288. 

Sepiarate  and  several  sessions  are  distinctly 
contemplated  by  the  Constitution.  It  spealcs 
of  final  adjournment  of  the  Legislature— thus 
referring  to  the  close  of  the  session. 

N.  Y.  Const,  art.  4,  g  9. 

A  final  adjournment  marks  the  end  of  a 
session,  and  limits  the  time  for  action  by  the 
executive  on  bills. 

Jbid,;  Hequembaurg y, Dunkirk^  49  Hud,  550. 

In  Wisconsin,  where  the  provisions  of  the 
Constitution  as  to  apportionment  are  in  sub- 
stance the  same  as  our  own,  its  court  of  last 
resort  said:  "The  plain  intent  of  this  provis- 
ion is  to  enable  a  new  apportionment  to  be 
made  at  the  earliest  practicable  period  after 
the  enumeration^  to  the  end  that  the  change  in 
represeniation  thereby  required  shall  re£ji1y 
become  effective,  and  not  be  unreasonably  de- 
layed." 

State  V.  Ounn%nghamW\R.)  15 L.  R.  A.  561. 

If  it  bsd  been  intended  to  prohibit  action 
during  the  legislative  term  of  the  year  in  which 
the  enumeration  was  made,  the  Constitution 
would  have  so  stated. 

As  to  proposed  amendments  to  the  Consti- 
tution, ther  are  to  be  "referred  to  the  Legis- 
lature to  oe  chosen  at  the  next  election  of 
senators." 

N.  Y.  Const,  art.  18.  §  1. 

If  the  Constitution  had  intended  that  this 
Act  could  be  passed  only  at  the  next  "regular" 
or  "annual"  session,  or  by  the  next  Legislature, 
it  would  have  said  so. 

m.  Const.  1870,  art.  4,  g  18;  People  v.  Lip- 
pincott,  64  111.  256. 

The  objectment  that  the  senate  apportion- 
ment is  unconstitutional  because,  in  estimating 
the  number  of  inhabitants  in  the  senate  dis- 
tricts, the  Le^slature  did  not,  and  were  not 
furnished  with  any  information  whereby  it 
could,  exclude  from  representation  "persons 
of  color  not  taxed,"  is  not  well  taken. 

1.  The  oblection  is  unavailing  to  the  appel- 
lant, as  the  law  is  unquestionably  valid  as  to 
assembly  districts,  so  far  as  this. point  is  con- 
cerned. 

The  parts  of  the  Act  relating  to  the  Senate 
and  Assembly  are  separable. 

Where  part  of  the  law  is  in  conflict  with  the 
Constitution,  and  that  part  is  entirely  separate 
from  the  residue  so  that  other  portions  of  the 
law  can  be  enforced  without  reference  to  it, 
tnen  only  the  unconstitutional  part  will  be 
condemned. 

WyneTiamer  v.  People,  18  K.  Y.  442;  Preeeer 
T.  lUinoie,  116  U.  S.  252,  29  L.  ed.  615;  Keo^ 
kuk  If.  L.  Packet  Oo,  v.  Keokuk,  95  U.  S.  80, 
1)4  L.  ed.  877;  Penniman'e  Cote,  108  U.  S.  714, 
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26  L.  ed.  602;  Unity  v.  Burrage,  108  U.  B. 
459,  26  L.  ed.  409;  Trademark  Caeee,  100  U.  8. 
92,  25  L.  ed.  551;  Baldwin  v.  F^anke,  120  U. 
8.  679.  80  L.  ed.  757. 

2.  There  is  no  such  classification  of  inhabit- 
ants now  recognized  in  the  Constitution  of  this 
state  as  "persons  of  color  not  taxed." 

By  the  amendment  of  the  Constitution  of  the 
state  of  New  York  in  1874  that  classification 
was  expunged. 

The  woras  in  section  4  were,  in  effect,  re- 
pealed and  rendered  nugatory  by  the  adoption 
of  the  amended  section  1  of  article  2. 

Any  provision  will  be  regarded  as  revoked 
and  repealed  by  subsequent  repugnant  enact- 
ment.   It  was  repealed  by  implication. 

Murdoek  v.  Memphis,  87  U.  8.  20  Wall.  590, 
22  L.  ed.  429:  Lyddv  v.  Long  Teland  City,  5 
Cent.  Rep.  927,  104  N.  Y.  218. 

The  provisions  as  to  "persons  of  color  not 
taxed"  has  been  rendered  nugatory  by  the 
Amendments  to  the  Constitution  of  the  united 

Slaughter  Houee  Caeee,  88  U.  8.  16  Wall.  86, 
21  L.  ed.  894;  Preeeer  v.  Illinois,  supra; 
Strauder  v.  West  Virginia,  100  U.  8.  808,  25 
L.  ed.  664;  People  v.  King,  1  L.  R.  A.  298, 110 
N.  Y.  416;  JVcaZ  v.  Delavoare,  108  U.  8.  870, 
26  L.  ed.  567. 

The  practical  construction  of  the  provision 
as  to  *  'persons  of  color  not  taxed"  and  the  ac- 
quiescence therein  for  a  long  period,  by  all 
the  public  authorities,  ought  to  control  the 
court. 

Rumeey  v.  People,  19  N.  Y.  42;  PeopHe  v. 
Dayton,  55  N.  Y.  867. 

The  words  "as  nearly  as  may  be"  are  words 
conferring  discretion:  they  are  not  limitations 
on  the  power  of  the  Legislature. 

See  Indianapolie  d  St,  L.  B.  Co.  v  Bbrst, 
98  U.  8.  800,  28  L.  ed.  901;  Emma  Silver  Min. 
Co.  V.  Park,  14  Blatcbf .  414;  Beardsley  v.  Lit- 
UU,  14  Blatchf.  105;  Beedy  v.  Smith,  42  Cal. 
251;  Opinion  of  Justices,  18  Me.  460;  Prouty 
V.  Stoter,  11  Ean.  261. 

An  inquiry  into  the  comparative  population 
of  the  districts  would  involve  an  investigation 
of  facts,  outside  of  any  document  or  record,  of 
which  judicial  notice  can  be  taken,  and  such 
an  investigation  the  courts  will  not  tolerate. 

PeopU  V.  Burston,  7  L.  R.  A.  715,  119  N.  Y. 
569;  Waterloo  Woolen  Mfg,  Oo.  v.  Shanahan, 
14  L.  R.  A.  481,  128  N.  Y.  845;  Bumsey  v. 
People,  19  N.  Y.  42;  People  v.  Alberteon,  55  N. 
Y.  50;  Be  New  York  Elet>.  B.  Oo.  70  N.  Y.  827; 
Amy  V.  Watertown,  180  U.  8.  819,  82  L.  ed. 
952. 

Whatever  the  motive  of  the  Legislature  the 
legal  presumption  is  that  it  was  a  proper  one. 

People  V.  Draper,  15  N.  Y.  582;  People  v. 
Burston,  supra. 

The  act  of  altering  the  senate  districts  and 
the  apportioning  members  of  the  Assembly  by 
the  I/egislature  is  not  within  the  power  of  the 
Judiciary  to  review. 

The  legislative  power  of  the  state  is  vested 
in  a  Senate  and  Assembly. 

N.  Y.  Const,  art.  8.  §  1. 

The  separation  of  the  legislative,  executive, 
and  Judicial  departments  is  enjoined  iust  as 
imperatively  as  though  by  express  mandate. 

Article  by  William  Hamilton  Cowles,  81 
Am.  L.  Rev.  486. 


840 


Nbw  York  Coitbt  of  Appbalb. 


OCT^ 


All  legislative  power  is  vested  In  the  Legis- 
lature, and  all  judicial  power  in  the  courts,  ex- 
cept as  otherwise  expressly  provided  in  the 
several  Coustitutions. 

IlayhurrCs  Case,  2  U.  S.  2  Dall.  410. 1  L.  ed. 
486,  note;  MarhurvY.  Madison^5\3.  8. 1  Cranch, 
137,  2  L.  ed.  60;  Kilboum  v.  Thompson,  103  U. 
8.  168,  26  L.  ed.  377;  Coolev,  Const.  Lim.  6th 
ed.  192;  PeopU  v.  Flag^,  46  *N.  Y.  401. 

The  power  of  dividing  the  state  into  senate 
districts  and  apportioning  members  of  the  As- 
sembly is  essentially  a  political  one. 

The  courts  have  no  power  in  political  ques- 
tions. 

Luther  v.  Barden,  48  U.  8.  7  How.  1.  12  L. 
ed.  581;  Georgia  v.  Stanton,  73  U.  8.  6  Wall. 
50,  18  L.  ed.  721;  Montague  v.  Hayes,  10  Qray, 
611. 

The  Legislature  having  acted  upon  the  facts, 
the  courts  will  not  review. 

Rumsey  v.  People,  19  N.  Y.  42;  Waterloo 
Woolen  Mfg.  Co.  v.  Shanahan,  14  L.  R.  A.  481. 
128  N.  Y.  345,  citing  PeopU  v.  Albertson,  55  N. 
Y.  50;  i&  New  York  Elev.  B.  Co.  70  N.  Y.  827; 
People  V.  Durston,  7  L.  R.  A.  715.  119  N.  Y. 
569;  Amy  v.  Watertovm,  130  U.  8.  319,  82  L. 
ed.  952;  De  Camp  v.  Eteland,  19  Barb.  81; 
Stevenson  v.  CcHgan,  14  L.  R.  A.  459,  91  Cal. 
649,  25  Am.  8t.  Rep.  280. 

To  declare  the  apportionment  void  because 
not  equitably  made  would  be,  in  effect,  to  de- 
clare that  the  apportionments  should  be  made 
by  the  courts. 

'The  question  may  be  safely  dismissed  by  the. 
Judiciary,  for  unlike  most  instances  where  its 
power  is  invoked,  because  there  is  no  other  re- 
lief, there  is  here  a  remedy. 

The  remedy  which  the  Constitution  provides 
by  the  apportionment  for  frequent  renewals  of 
legislative  bodies.  Is  far  more  efficacious  than 
any  which  can  be  afforded  by  the  judiciary. 

People  V.  Draper,  15  N.  Y.  582,  cited  in 
Waterloo  Woolen  Mfg,  Co.  v.  Shanahan,  supra. 

The  court  ought  not  to  declare  the  Act  un- 
constitutional. 

Before  the  court  will  deem  it  their  duty  to 
declare  an  Act  of  the  Lef^islature  void,  a  case 
must  be  presented  in  which  there  can  be  no 
rational  doubt. 

Exmfte  MeCoUum,  1  Cow.  550. 

If  the  Act  can  be  upheld  upon  any  views  of 
necessity  or  public  expediencv  which  the  Leg- 
islature may  have  entertained,  the  law  cannot 
be  challenged  in  the  courts. 

People  V.  Draper,  15  N.  Y.  582. 

Improper  motives  cannot  be  attributed  to  the 
Legislature  in  any  law  for  the  government  of 
the  state. 

Amy  V.  Watertown,  130  U.  8.  319,  82  L.  ed. 
952;  People  v.  Orange  County  Suprs.  17  N.  Y. 
285;  Com.  v.  McWilliams,  11  Pa.  61;  Sharpless 
V.  Philadelphia,  21  Pa.  147.  59  Am.  Dec.  759; 
Metropolitan  Board  of  Excise  v.  Barrie,  84  N. 
Y.  657;  PeopU  v.  Budd,  5  L.  R.  A.  559, 117  N. 
Y.  1,  quoted  with  approval  in  Waterloo  Woolen 
Mfg.  Co,  V.  Shanahan,  14  L.  R  A.  481, 128  N. 
V.  345. 


Second  Casb. 

APPEAL  bv  relator  from  an  order  of  the 
General  Term  of  the  Supreme  Court,  Fifth 
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Department,  affirming  an  order  of  a  Special 
Term  for  Monroe  County  denying  a  motion 
for  mandamus  to  compel  the  Board  of  Super- 
visors of  Monroe  County  to  proceed  to  appor- 
tion the  Members  of  Assembly  among  the  in- 
habitants of  the  County  according  to  tho 
directions  of  the  Law  of  1892.    Seversed. 

The  facts  sufficiently  appear  in  the  opinion. 

Mr,  C.  D.  Kiehel,  for  appellant: 

The  writ  of  mandamus  is  the  proper  remedy 
in  this  case  sued  out  at  the  relation  of  a  citizen 
and  elector  of  the  city  of  Rochester. 

It  is  not  necessary  to  show  that  the  relator 
has  any  private  or  peculiar  interest  in  the  mat- 
ter. 

Peo^  V.  Sullivan  County  Suprs,  56  N.  Y. 
249;  PeopU  v.  HaUeff,  37  N.  Y.  844;  People  v. 
Rice,  14  L.  R.  A.  648,  129  N.  Y.  449,  129  N. 
Y.  461. 

The  court  has  the  power  to  compel  the  board 
of  supervisors  to  perform  the  duties  required 
of  them  in  section  3  of  the  Apportionment  Act, 
chap.  897  of  the  Laws  of  1892. 

People  V.  Chenango  County  Suprs,  8  N.  Y. 
830;  PeopU  v.  UUter  County  Suprs,  84  N.  Y. 
268;  Pe^e  v.  SchxeOein,  95  N.  Y.  134. 

The  enumeration  taken  pursuant  to  Laws  of 
1892,  chap.  9,  was  constitutional 

The  state  Constitution,  art.  8,  §  4,  provides: 
"An  enumeration  of  the  inhabitants  of  the 
state  shall  be  taken  under  the  direction  of  the 
Legislature  in  the  year  1855  and  at  the  end  of 
every  ten  years  thereafter." 

If  the  Constitution  requires  that  this  shall 
be  doue  at  the  time  and  in  the  manner  specified 
without  expressly  declaring  what  shall  be'  a 
consequence  of  noncompliance,  the  provision 
becomes  merely  directory. 

Endlich.  Interpretation  of  Statutes,  §  481; 
People  V.  Chenango  County  Suprs.  supra;  Mo- 
Pherson  v.  Leonard,  29  Md.  377;  HiU  v.  Bay^ 
land,  40  Miss.  618;  MiUer  v.  StaU,  8  Ohio  St. 
475. 

The  Apportionment  Act  was  not  passed  at 
the  same  session  during  which  said  enumera- 
tion was  returned,  but  at  the  first  session  after 
the  return  thereof. 

PeopU  V.  Fancher,  60  N.  Y.  288;  State  ▼. 
Cunninghamiy^f^R,)  15  L.  R.  A.  561. 

The  exercise  of  the  discretion  reposed  in  the 
governor  to  call  an  extraordinary^  session  was 
fe^l  and  constitutional,  and  his  decision  in 
this  respect  is  final  and  cannot  be  reviewed  by 
the  courts. 

Cooley,  Const.  Lim.  54;  OpinionoftJie  Court, 
40  Mo.  216. 

The  Apportionment  Act  is  not  unconstitu- 
tional upon  the  ground  that  it  is  based  upon 
an  enumeration  prepared  and  reported  by  the 
secretary  of  state  to  the  Legislature  in  which 
"persons  of  color  not  taxed"  are  included. 

The  15th  Amendment  removed  this  restric- 
tion and  prevented  the  states  from  giving  pref- 
erence to  one  citizen  of  the  United  States  over 
another,  on  account  of  race,  color,  or  previous 
condition  of  servitude. 

United  States  v.  Beese,  93  U.  8.  214.  28  L. 
ed.  563;  United  States  v.  Orvikshank,  92  U.  S. 
542,  28  L.  ed.  588. 

A  state  is  not  an  independent,  separate,  po- 
litical organization,  and  does  not  possess  in  it- 
self inherent  and  absolute  powers  of  legislation^ 
but  the  functions  of  its  rulers  are  not  only  lim- 
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tied  by  its  local  Oonstitntion,  bat  by  that  of 
the  United  States. 

Pom.  Gonatb  Law»  g  40;  Feople  ▼.  Snyder,  41 
N.  T.  408. 

The  apparent  inequalities  In  the  apportion- 
ment of  members  of  Assembly  and  senators  ia 
a  question  of  fact  within  the  discretion  of  the 
Legislature  and  cannot  be  reviewed  by  this 
court. 

N.  Y.  Const,  art  8,  §  4;  AmM  t.  Bse8, 18 
N.  Y.  57;  Bumsey  ▼.  People,  19  N.  Y.  48;  Niag- 
ara County  Suprs.  y.  People,  7  Hill,  605;  Peo- 
ple T.  Draper,  15  N.  Y.  688;  Prouty  v.  Stover, 
11  Ean.  261. 

Mr.  W.  A.  Sutherland,  for  respondent: 

Monroe  Oounty  was  defrauded  in  the  appor- 
tionment of  1802,  and  has  the  right  to  insist 
that  the  old  apportionment  shall  stand  until  a 
new  one  shall  do  her  Justice. 

Houghton  County  Suprt,  v.  Blacker  (Mich.) 
ante,  482. 

The  court  wHl  not  by  mandamus  compel  the 
supervisors  to  comply  with  a  direction  of  the 
Legislature  which  leads  to  any  violation  of  the 
Constitution. 

PeopU  V.  StaU  Canvaeeen,  14  L.  R  A.  646, 
129  K  Y.  860. 

Under  the  census  of  1808,  Monroe  County  is 
absolutely  entitled  to  four  assemblymen. 

The  Constitution  says  (art  8,  g  6):  "The 
members  of  Assembly  shall  be  apportioned 
among  the  several  counties  of  the  state  .  .  . 
as  nearly  as  may  be,  according  to  the  number 
of  their  respective  inhabitants. 

There  is  no  room  here  for  an  elastic  discre- 
tion. 

Webster  pointed  out  in  his  great  argument 
in  the  case  of  McCuUoch  v.  Maryland,  VI  U.  8. 
4  Wheat.  827,  4  L.  ed.  682,  that  "the  question 
of  constitutional  power  can  hardlv  be  made  to 
depend  on  a  question  of  more  or  less." 

The  Constitution  has  not  given  discretion  to 
the  Legislature,  nor  has  it  empowered  the  courts 
to  inquire  into  the  wisdom  of  any  oUier  basis 
of  representation  than  that  of  equality. 

To  give,  as  the  apportionment  of  1892  does, 
four  to  the  smaller  oounty  and  three  to  the 
larger,  is  Just  as  clear  a  violation  of  the  Con- 
stitution as  if  the  disproportion  were  greater. 

Kinney  v.  Buraeuee,  80  Barb.  849,  affirmed, 
8  Eeyes,  110;  Oiddingi  v.  Blaeker  (Mich.)a7i^, 
402;  Houghton  County  Supre.  v.  Blacker  (Mich.) 
ante,  482;  State  t.  Cunningham  (Wis.)  16  L.  R. 
A.  661. 

The  court  of  last  resort  in  the  state  of  North 
Carolina  held  in  1875  that  even  in  the  revision 
of  the  charter  of  a  dty,  the  arrangement  of 
ward  lines  must  be  had  with  reference  to 
equality  of  representation  in  the  bosjd  of  alder- 
men. 

People  T.  Oanac^,  78  N.  0. 198;  Dar^  t. 
Wilmington,  76  N.  0. 188. 

The  apportionment  is  void  because  it  was  had 
at  the  same  session  which  provided  for,  and 
which  received,  the  returns  from  the  enumera- 
tion, and  hence,  before  the  "flist  session  after 
the  returns  of  the  enumeration. 

N.  Y.  Const  art  8,  §§  4,  5. 

After  the  Legislature  had  adjourned,  its 
members  could  not  convene  again  in  a  lawful 
body  without  command  of  the  governor,  "un- 
der the  power  conferred  upon  him  to  convene 
the  Legislatare  on  eztraordmary  occasions,  and 
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if  in  session,  they  could  not  be  convened  l^ 
the  governor  in  another  session.'* 

People  V.  Faneher,  60  N.  Y.  290. 

The  word  "session"  as  here  used  means  the 
entire  period  covered  by  the  life  of  one  Legis- 
lature, to  wit,  one  calendar  year. 

N.  Y.  Const,  art.  10,  §  6,  art.  8,  g  11. 

Be^j^iDuing  with  the  adoption  of  the  first  Con- 
stitution, 1777,  all  of  the  doines  of  any  Legis- 
lature in  any  year  have  been  described  as  the 
acts  of  one  session,  and  are  known  as  the  "Ses- 
sion Laws"  of  that  particular  year. 

CouDtiog  the  sittings  of  the  Legislature  for 
each  legislHtive  year  as  making  one  session,  the 
recent  session  would  be  the  lf6th  session. 

8o  it  was  declared  to  be  by  the  presiding  offl* 
cers  of  the  Senate  and  Assembly  when  thoso- 
bodies  respectively  adjourned  sine  die,  April  21. 

The  Legislature  met  more  than  once  in  sev- 
eral legislative  years.  The  laws  passed  in  each 
of  these  legislative  years,  as  in  every  other  leg- 
islative year  from  1777  to  the  present  time,, 
were  published  under  the  direction  of  the  Legis- 
lature itself,  and  the  entire  legislation  of  each 
legislative  year  was  designated  in  each  instance 
as  the  legislation  of  a  single  session. 

Prior  to  1821  the  same  Tjegislatuie  which  di- 
rected the  census  could  have  rearranged  the 
districts. 

The  Constitution  of  1777  as  amended  in  1801. 
said  at  art  4,  "that  upon  the  return  of  every 
such  census,  the  Legislature  shall  apportion,^ 
etc 

But  by  1821  the  people  had  evidently  con- 
cluded that  an  election  should  intervene  be- 
tween the  return  of  the  census  and  the  Act  of 
redistricting,  so  that  the  people  could  speak  di- 
rectly on  the  subject 

The  Constitution  of  1821  therefore  says,  a* 
does  that  of  1846:  "An  apportionment  of 
members  of  Assembly  shall  be  made  by  the 
Legislature,  at  its  first  session  after  the  retump" 
etc 

The  Legislature  of  1892  attempted  to  cheat 
the  people  out  of  their  reserved  prerogatives, 
that  of  electing  assemblymen,  reflecting  the 
wishes  of  tJie  people  after  a  study  of  theceasua 
returns. 

The  governor  was  not  able  to  create  a  new 
Legislature  by  reconvening  the  old  one. 

The  Legislature  which  adjourned  eine  die 
April  21  was  the  same  Legislature  when  it  as- 
sembled April  26,  and  its  doings  on  both  dates 
were  the  Acts  of  the  Legislature  at  its  116th 
session. 

Suppose  that  the  governor  should  be  opposed 
to  any  reapportionment  He  could  recall  the 
Legislature  in  a  message,  making  no  mention 
of  reapportionment,  and  under  art  4,  §  4.  the 
Legislature  would  be  prohibited  from  doing 
that  which  art.  8,  §g  4, 6,  command  to  be  done 
at  that  verv  time. 

Article  4,  g  4,  provides  that  the  governor 
"shall  communicate  by  message  to  the  Legis- 
lature at  every  session  the  condition  of  the 
state." 

It  has  never  been  held  obligatory  upon  the 
governor  to  transndt  a  formal  state  paper  to 
me  Legislature  when  sitting  on  "an  extraordi- 
nary occasion;"  and  no  such  message  greeted 
the  116th  session  when  it  reconvened  April  25, 
1892 

See  Lanning  t.  Carpenter,  20  N.  Y.  453; 
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Smith  V.  People,  47  N.  Y.  841;  Kinney  ▼.  Syra- 
tu96y  80  Barb.  867,  8  Eeyes,  110. 

By  namiog  tbe  time  when  the  LegiBlature 
-sball  apportion,  the  CoosUtution  by  implication 
forbids  the  Legislature  from  making  an  appor- 
tionment until  that  date  arrives. 

An  apportionment  of  representatives  Is  a 
mere  ministerial  act,  which  does  not  Inhere  in 
a  legislative  body.  It  is  an  act  which  can  be 
performed  as  well  by  any  ministerial  officer. 

StaU  V.  CampbeU,  48  Ohio  St  486. 

It  does  not  partake  of  the  nature  of  legisla- 
tive power.  To  apportion  is  not  to  enact  a 
law ;  it  is  only  to  exercise  a  limited  conferred 
power. 

Cooley,  Const.  Lim.  p.  84;  Opinion  of  Jtu- 
■ticfs,  18  Me.  458. 

It  is  not  true  that  the  inhibitions  of  the  Con- 
stitution must  alwavs  be  expressed.  They  are 
equally  effective  when  they  arise  by  implica- 
tion. 

Page  v.  Allen,  58  Pa.  888,  98  Am.  Dec.  272; 
MeKoan  v.  Detriee,  8  Barb.  196. 

When  a  ConstituUon  directs  how  a  thing  shall 
be  done,  t  hat  is  in  effect  a  prohibition  to  its 
beiD<^  done  in  any  other  way. 

State  V.  Barnes,  24  Fla.  29;  People  ▼.  Ai- 
^herteon,  56  N.  Y.  50. 

The  Apportionment  of  1892  was  void  because 
not  basea  upon  a  constitutiuual  census  or  enu- 
meration. 

It  (Constitution)  regards  the  apportionment 
as  a  continuing  act  or  process,  beginning  with 
the  enumeration  of  voters  in  the  several  towns 
and  wards,  and  ending  with  the  assignment  of 
the  towns  and  wards  to  senatorial  districts. 

Opinion  ofJueticee,  142  Mass.  604. 

The  act  of  apportionment  including  the  pre- 
liminarv  census  or  enumeration,  is  not  an  act 
x>f  legislation,  which  the  Legislature  may  take 
take  up  at  its  pleasure.  An  apportionment  is 
the  act  of  the  people  by  their  agents,  whereby 
the  people  ordain  how  their  voice  sh^l  be 
heard  through  the  Legislature. 

Cooley,  Const.  Lim.  p.  90. 

The  people  had  a  right  to,  and  did,  say  that 
a  census  should  be  taken  at  stated  intervals,  no 
matter  what  party  would  reap  benefit  from  a 
reapportionment,  and  the^  also  had  the  right  to, 
and  did,  prohibit  the  taking  of  a  census  at  any 
•other  time. 

When  a  constitution  directs  how  a  thing 
shall  be  done,  that  is  in  effect  a  prohibition  to 
its  being  done  in  any  other  way. 

State  V.  Barnes,  24  Fla.  29;  Cooley,  Const. 
Lim.  p.  78;  People  v.  Latorenee,  86  Barb.  177; 
Brown  v.  Ooben,  122  Ind.  118;  State  v.  Oun- 
niw.(7^m(Wis.)  15  L.  R  A.  561. 

The  Constitution  expressly  prohibits  any  re- 
apportionment except  one  based  upon  a  census 
taken  in  a  year  ending  with  the  figure  6. 

N.  Y.  Const  art.  8,  §  5. 

This  prohibition  is  addressed  to  the  Legisla- 
-ture  as  well  as  to  the  boards  of  supervisors. 

Kinney  v.  Syracuse,  8  Eeyes,  110;  Opinion 
cf  Justices,  18  Me.  458;  People  v.  Morrdl,  21 
Wend.  568;  NeweU  v.  People,  7  N.  Y.  9;  Peo- 
ple V.  Albertson,  55  N.  Y.  50. 

The  senate  apportionment  is  unconstitution- 
al because  in  estimatiDg  the  number  of  inhab- 
itants in  the  new  senate  districts,  the  Legisla- 
ture did  not  and  were  not  furnished  with  any 
^information  whereby  they  could  exdude  from 
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the  basis  of  representation  "persons  of  color 
not  taxed." 

If  the  apportionment  of  1892  be  not  uncon- 
stitutional, a  legislature  and  governor  elected 
in  1894  mav  re&trict  the  state,  without  re^rd 
to  any  of  the  restrictions  of  the  Constitution, 
and  may  place  disproportionate  power  in  the 
hands  of  a  minority  of  the  people. 

It  will  not  do  to  say  that  a  Leg^lature  mig^t 
not,  or  would  not  go  so  far. 

McCvMoch  V.  Maryland,  17  U.  8.  4  Wheat 
827, 4  L.  ed.  582. 

TsiBD  Casb. 

APPEAL  by  relator  from  an  order 'of  the 
Geoeral  Term  of  the  Supreme  Court, 
Fourth  Department,  affirming  an  order  of  the 
Special  Term,  entered  in  the  office  of  tbe  clerk 
of  Oneida  County  denying  a  motion  for  a  per- 
emptory mandamus  to  compel  the  Board  of 
Supervisors  of  Oneida  County  to  divide  that 
county  into  assembly  districts  in  accordance 
with  the  provisions  of  the  Law  of  1892.  Be- 
versed. 

The  facts  sufficiently  appear  in  the  opinion. 

Mr,  H*  J.  Cookinham*  tor  appellant: 

Mandamus  is  the  proper  proceeding  to  com- 
pel a  board  of  supervisors  to  perform  a  duty 
required  by  law. 

People  V.  Chenango  County  Suprs.  8  N.  Y. 
880;  People  v.  Ulster  County  Suprs.  84  N.  Y. 
268;  People  v.  SchieUein,  95  N.  Y.  184. 

A  peremptory  mandamus  may  issue  in  the 
first  instance  where  the  applicant's  right  to  the 
writ  depends  upon  questions  of  law  only,  and 
notice  has  been  served  upon  the  defendant. 

N.  Y.  Code  Proc.  %  2070;  People  v.  Borne, 
W.  d  0.  A  Co.  4.  Cent  Rep.  197,  108  N.  Y. 
95. 

A  citizen  of  the  county  has  sufSdent  inter- 
est in  the  performance  of  a  duty  imposed  upon 
the  board  of  supervisors  to  institute  proceed- 
ings for  mandaiTius. 

People  V.  SuUtvan  County  Suprs,  66  N.  Y. 
249;  People  v.  Halsey,  87  N.  Y.  844;  PieopU  v. 
Bice,  14  L.  R  A.  643,  129  N.  Y.  449. 

The  Act  known  as  chapter  5  of  the  Laws  of 
1892,  which  provides  for  an  enumeration  of 
the  inhabitants  of  the  state,  is  constitution^ 

The  constitutional  requirement  that  an  enu- 
meration shall  be  taken  in  the  year  1855  and 
at  the  end  of  every  ten  years  thereafter  is  not 
mandatory,  but  only  directory. 

Bumsey  v.  People,  19  N.  Y.  41. 

When  a  statute  requires  that  something  shall 
be  done,  or  that  something  shall  be  done  in  a 
particular  manner,  but  does  not  provide  what 
shall  be  the  consequences  if  it  is  not  done  aa 
directed,  such  statute  is  directory  only. 

PtojOe  V.  Cook,  14  Barb.  259,  8  K.  Y.  67; 
Ev  parte  Heath,  8  Hill,  42;  People  v.  Chenan- 
go uounty  Suprs.  supra. 

There  can  be  no  implied  limitation  to  the 
powers  of  Uie  Legislature. 

Bank  of  Chenango  v.  Brovm,  26  N.  Y.  467; 
Be  Thirty-Fourth  Street  B.  Co.  8  Cent.  Bep. 
805, 102  N.  Y.  848;  People  v.  JNeu)  York  Board 
of  Police,  9  Cent.  Rep.  727,  107  N.  Y.  285; 
People  V.  Tompkins,  64  N.  Y.  58;  People  ▼. 
Allen,  6  Wend.  486. 

The  report  of  the  enumeration  of  Inhabit- 
ants made  by  the  secretary  of  state  to  the  Leg- 
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idature,  known  as  Senate  Document  Ko.  60, 
fninisbed  the  proper  eyldence  upon  which  to 
«ct  in  fixing  the  senate  districts  and  apportion- 
ing members  of  Assembly  among  the  counties 
of  the  state. 

Lanning  T.  Carpenter,  20  N.  Y.  448;  De 
Vamp  V.  mdand,  19  Barb.  81. 

It  was  not  necessary  to  make  a  separate 
enumeration  of  colored  citizens  not  taxed,  for 
the  reason  that  this  requirement  of  the  state 
Constitution  Is  in  conflict  with  the  Constitu- 
tion of  the  United  States. 

Neal  T.  Delaware,  108  U.  S.  870,  26  L.  ed. 
«67;  Strander  v.  West  Virginia,  100  U.  8.  808. 
26  L.  ed.  664:  People  y.  King,  1  L.  R.  A.  298, 
110  N.  Y.  416. 

A  statute  composed  of  different  parts  and 
referring  to  different  subjects  may  be  in  part 
•constitutional  and  in  part  unconstitutional. 

WwMkamer  y.  PeopU,  18  N.  Y.  378;  Keokuk 
N.  L  Packet  Co.  y.  Keokuk,  95  U.  S.  80,  24 
L.  ed.  877;  Unity  y.  Burrage,  108  U.  8.  447, 
26  L.  ed.  406. 

The  words  of  a  statute,  and  by  this  is  meant 
the  Ck>nstitution,  if  in  common  use,  are  to  be 
taken  in  their  natural,  plain,  and  ordinary  sig- 
nification and  import. 

1  Kent,  Com.  12th  ed.  868;  Potter's  Dwarr. 
6tat.  656;  People  y.  Patter,  47  N.  Y.  876. 

No  technical  words  are  used  in  the  Consti- 
tution, in  regard  to  the  time  when  the  Legis- 
lature should  pass  an  apportionment  bill. 
The  words  are :  "And  the  said  districts  shall 
"be  so  altered  by  the  Legislature  at  the  first 
session  after  the  return  of  every  enumeration." 

The  natural,  fjlain,  obyious,  and  ordinary 
signification  and  import  of  these  words  is  that 
the  apportionment  shall  be  made  at  the  first 
-aession  of  the  Legislature  after  "the  return  of 
-eyery  enumeration,"  whether  such  session  be 
an  annual  or  extraordinary  session. 

As  the  power  is  conferred  upon  the  goyernor 
to  convene  the  Legislature,  it  follows,  as  a 
necessaiy  condusion,  that  he  must  determine 
when  the  extraordinary  occasion  arises  which 
•calls  upon  him  to  exercise  this  power. 

Opinion  of  the  Court,  49  Mo.  216. 

The  goyernor  had  the  right  to  issue  his 
proclamation  conyening  the  Legislature  in  ex- 
traordinary session  before  the  annual  session  of 
1892  had  terminated. 

People  y.  Fancher,  50  N.  Y.  288. 

The  court  cannot  say  that  the  apportion- 
ment bill  is  unconstitutional,  for  the  reason 
that  the  division  of  the  state  into  senatorial 
districts  was  unfairly  made.  This  Act  of  the 
Jjegislature  is  the  determining  of  a  question  of 
fact,  and  is  not  reviewable  by  the  court. 

RumeeyY,  Peopie,  19  N.  Y.  41;  People  y.  Laio- 
renee,  86  Barb.  177;  United  States  y.  WiUiams, 
^  McLean,  188;  People  y.  Durston,  7  L.  R  A. 
715.  119  N.  Y.  569. 

The  court  cannot  look  outside  of  the  statute 
for  a  fact  to  determine  whether  ^the  statute  is 
•constitutional  or  not. 

Be  New  York  Elev.  R.  Co.  70  N.  Y.  827. 

The  Act  making  apportionment  is  constitu- 
tional although  one  aistrict  contains  more  in- 
habitants than  another.  Some  discretion  must 
be  left  to  the  Legislature. 

Prouty  y.  BUyeer,  11  Kan.  261;  Opinion  cj 
Justices,  18  Me.  460. 

All  intendments  must  be  taken  in  fayor  of 
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the  statutes;  and  "before  a  court  will  deem  it 
its  duty  to  declare  an  Act  unconstitutional,  a 
.case  must  be  presented  in  which  there  is  no 
rational  doubt." 

Ex  parte  McCodum,  1  Oow.  660;  Rich  t. 
Flanders,  89  N.  H.  804;  Hartford  Bridge  Co.  y. 
Union  Firry  Co.  29  Conn.  210;  Peopte-w,  Briggs, 
60  N.  Y.  558;  Kerrigan  y.  Farce,  68  N.  Y.  881; 
Speer  y.  School  Director;  60  Pa.  160;  Baltimore 
y.  State.  16  Md.  876. 

The  court  will  not  impute  to  the  Legislature 
corrupt  or  improper  motiyes,  but  it  must  be 
taken  for  granted  that  the  Legislature  always 
acts  with  good  motiyes  and  for  the  best  inter- 
est of  the  public. 

People  y.  Draper,  16  N.  Y.  682:  Amy  y.  TTo- 
tertown,  180  U.  S.  819. 82  L.  ed.  952. 

Messre.  J.  L  SayleSf  W.  E.  Scripture 
and  D.  F.  Searle,  for  respondent: 

The  Legislature  has  not  the  inherent  power 
to  take  an  enumeration  or  make  an  apportion- 
ment. The  sovereign  people,  and  not  their 
servants,  determine  the  number  and  location 
of  their  repremntatiyes.  And  it  is  no  part  of 
"legislative  power"  to  add  to  or  take  from  that 
number,  or  in  any  manner  change  the  repre- 
sentation. The  legislative  power  we  under- 
stand  to  be  the  authority  under  the  Constitu- 
tion to  make  laws  and  to  alter  or  repeal  them. 
Laws,  in  the  sense  in  which  the  word  is  here 
employed,  are  rules  of  civil  conduct,  or  stat- 
utes,  which  the  legislative  will  has  prescribed. 

Cooley,  Const.  Lim.  p.  90. 

The  Legislature,  in  the  absence  of  an  ex- 
press grant,  has  no  power  to  subject  the  citi- 
zen to  the  inquisitorial  annoprance  necessarily 
attendant  upon  the  taking  of  a  census. 

People  y.  FeW,  28  N.  Y.  8.  R.  824;  Kilboum 
y.  Thompson,  108  U.  8.  168,  26  L.  ed.  877; 
People  y.  KeeHer,  1  Cent.  Rep.  157,  99  N.  Y. 
477. 

The  Legislature  is  a  creature  of  the  Consti- 
tution. 

N.  Y.  Const,  art.  8. 

It  has  no  power  except  that  which  is  giyen 
by  the  Constitution. 

N.  Y.  Const,  art.  8. 

All  Acts  of  the  Legislature  in  contrayentlon 
of  the  Constitution,  or  not  within  the  limit  of 
its  authority,  are  absolutely  yoid. 

People  y."  AUen,  42  N.  Y.  404;  People  y. 
Brooklyn  Board  cf  Education,  18  Barb.  400; 
Taylor  y.  Porter,  4  Hill.  140,  40  Am.  Dec.  274; 
Lanning  y.  Carpenter^  20  N.  Y.  447;  People  y. 
GiOson,  12  Cent.  Rep.  616.  109  ^.  Y.  889. 

The  Act  of  the  Legislature  requiring  the 
board  of  superyisors  to  meet  on  the  third  Tues- 
day of  July,  1892,  and  divide  the  county  of 
Oneida  into  two  assembly  districts,  known  as 
chapter  897  of  the  Laws  of  1892,  is  unconsti- 
tutional and  void. 

The  alteration  of  the  senate  and  assembly 
districts  therein  made  was  not  based  upon  an 
enumeration  of  the  inhabitants  taken  in  con- 
formity with  section  8,  article  4,  of  the  Consti- 
tution which  requires  such  enumeration.  "In 
the  year  1855,  and  at  the  end  of  every  ten  years 
thereafter." 

The  practical  construction  given  by  the  Leg- 
islature to  a  constitutional  provision  and  for 
many  years  so  accepted  and  acted  upon  by  the 
executive  and  administrative  departments,  has 
almost  the  force  of  a  judicial  exposition. 
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People  V.  Dayton,  56  N.  T.  367.  | 

Pursuant  to  the  ^rsfc  Constitiuioii,  the  Legis- 
Islature  provided  for  the  taking  of  a  census  in 
the  year  1790. 

N.  Y.  Laws  1700,  chap.  7. 

And  at  irregular  intervals  afterwards  up  to 
1825  the  census  was  taken  and  Apportionment 
Acts  passed. 

N.  Y.  Laws  1705.  chap.  11.  1796,  chap.  19. 

Pursuant  to  the  Constitution  of  1821,  the 
Legislature  of  1825  enacted  a  general  law  for 
the  enumeration  of  that  year  and  at  the  end  of 
©very  ten  years  thereafter. 

N.  Y.  Laws  1825  chap.  100. 

In  1885  the  Legislature  amended  the  Law  of 
1825  and  took  the  enumeration  under  its  pro- 
visions as  amended. 

N.  Y.  Laws  18a5,  chap.  40. 

In  1845  the  Legislature  repealed  the  previous 
laws  and  enacted  a  new  general  statute  for 
taking  an  enumeration  in  that  year  and  at  the 
end  of  every  tenth  year  thereafter. 

N.  Y.  Laws  1845,  chap.  140. 

In  1885  no  enumeration  was  taken.  What- 
ever the  reason  for  the  omission  may  have  been 
it  could  not  confer  upon  any  other  Legislature 
the  power  to  take  the  enumeration  at  some 
other  time  than  at  the  end  of  the  decade. 

/Mnning  v.  Carpenter,  20  N.  Y.  458;  De- 
Camp  V.  Eveland,  19  Barb.  87,  102. 

That  which  the  Constitution  says  shall  re- 
main unaltered  cannot  be  lawfully  altered 
either  directly  or  indirectly. 

Kinney  v.  Syracuse,  8  Keyes,  111,  80  Barb. 
840. 

The  apportionment  wa<»  In  violation  of  the 
constitutional  provision  that  such  apportion- 
ment shall  be  "  at  the  first  session  after  the  re- 
turn of  every  enumeration." 

DeCamp  v.  Eteland,  and  Lanning  v.  Car- 
penter, supra. 

The  enumeration  is  to  be  taken  and  a  return 
thereto  made  under  the  direction  of  the  Legis- 
lature at  the  end  of  the  decade,  and  the  appor- 
tionment is  to  be  made  at  the  next  session 
thereafter.  The  members  of  the  different  Leg- 
islatures understood  the  meaning  to  be  as  we 
contend.  The  enumeration  was  taken  in  1825. 
An  apportionment  was  made  at  the  regular 
session  in  1826.  So  in  1885, 1886,  1845,  1846, 
1855.  1856,  1865,  1866. 

The  words  "  at  the  first  session  after  the  re- 
turn of  every  enumeration,"  as  used  in  the 
Constitution,  do  not  permit  an  apportionment 
to  be  made  at  an  extraordinary  session. 

N.  Y.  Const,  art.  4,  §  4. 

There  can  be  no  good  ground  for  doubting 
that  what  was  meant  to  be  understood  by  the 
"  next  session,"  is  the  annual  session,  for  the 
language  employed  to  refer  to  it  is  wholly  un- 
qualified, while  the  session  to  be  convened  by 
the  governor  is  designated  an  **  extraordinary 
scasion."  The  one  is  clearly  intended  to  be  the 
common,  and  the  other  the  extra,  or  unusual 
session.  And  this  seems  to  be  the  popular 
sense  of  the  words  made  use  of.  They  are  ad- 
dresses to  the  public  to  be  understood  as  the 
words  are  popularly  understood. 

PurOy  V.  People.  4  Hill,  884. 

The  intention  of  the  Constitution  Is  to  pre- 
vail, and  that  is  to  be  collected  from  its 
words, 

Ogden  v.  Saunders,  25  U.  S.  12  Wheat.  214, 
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6  L.  ed.  606;  Be  0*Neil,  91  N.  Y.  616;  F^pU 
V.  ffyde,  89  N.  Y.  12. 

Any  other  construction  would  make  the  pro- 
visions of  the  Constitution  as  framed  in  IS4& 
inconsistent  with  each  other. 

See  Story,  Const,  g  400;  MeCVusky  v.  Cromr 
weU,  11  N.  Y.  601. 

When  the  Constitution  defines  the  circnm- 
stances  under  which  a  right  may  be  exercised 
or  a  penalty  imposed,  the  specification  is  an 
implied  prohibition  against  legislative  inter- 
ference. 

Cooley,  Const.  Lim.  p.  64;  Puffe  v.  Alien,  58 
Pa.  888,  98  Am.  Dec.  272;  State  v.  Barnes,  24 
Fla.  29;  McKoan  y.  Devries,  8  Barb.  196. 

The  memtiers  of  Assembly  are  not  propor- 
tioned among  the  several  counties  of  the  state 
as  nearly  as  may  be  according  to  their  respect- 
ive inhabitants,  as  required  by  sections  4  and 
5,  article  8. 

Qiddings  y.  Blacker  (Mich.)  ante,  402;  &aU 
V.  Cunningham  (Wis.)  16  L.  R  A.  661. 

Peckham,  J,,  delivered  the  opinion  of  the 
court: 

The  first  above  entitled  proceeding  is  an  ap- 
peal from  an  order  of  the  general  term  of  the 
supreme  court,  third  department,  denying  the 
application  of  the  relator  made  to  it  for  a  man- 
damus against  the  secretary  of  state,  directing 
him  to  issue  election  notices  u^der  the  Appor- 
tionment Law  of  1879,  and  enjoining  him  from 
filing  election  returns,  etc.,  under  the  Appor- 
tionment Law  of  1892,  or  performing  any  act 
under  that  law. 

The  second  proceeding  is  an  appeal  from  an 
order  of  the  general  term,  fifth  department, 
affirming  an  order  of  the  special  term  deny- 
ing a  motion  for  a  mandamus  to  compel  the 
supervisors  of  Monroe  county  to  forthwith 
commence  and  to  immediately  divide  the  coun- 
ty into  three  assembly  districts  in  accordance 
with  the  Apportioument  Act  of  1892. 

The  third  proceeding  is  an  appeal  from  an 
order  of  the  general  term,  fourth  department, 
affirming  an  order  of  the  special  term,  which 
denied  a  motion  for  a  mandamus  to  compel  the 
Oneida  county  board  of  supervisors  to  meet 
and  proceed  to  divide  Oneida  county  into  as- 
sembly districts  under  the  Apportionment  Act 
of  1892. 

All  the  proceedings  have  for  their  object  the 
decision  of  the  question  as  to  the  validity  of 
the  Apportionment  Act  of  1892.  The  boarda 
of  supervisors  of  the  counties  of  Monroe  and 
Oneiaa  are  the  only  boards  in  the  state  which 
have  refused  to  make  a  division  of  their  coun- 
ties into  assembly  districts  for  the  purpose  of 
carrying  out  the  provisions  of  the  Act  of  1892. 

The  secretary  of  state  has  issued  and  deliv- 
ered to  the  clerk  of  Oneida  county  an  election 
notice  in  which  provision  is  made  for  the  elec- 
tion of  but  two  members  of  Assembly  therein, 
and  the  supervisors  claim  the  right  of  the 
electors  of  the  county  to  elect  three  members- 
under  the  Apportionment  Act  of  1879,  and 
therefore  it  is  specially  asked  that  the  secretary 
be  compelled  to  issue  notices  for  the  election 
of  three  members  of  Assembly  in  the  county  of 
Oneida,  pursuant  to  the  apportionment  con- 
tained in  the  Law  of  1879,  and  that  the  secre* 
tary  be  commanded  to  desist  from  doing  any 
act  or  thing  under  chapter  879  of  the  Laws  of 
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1892,  or  to  in  any  way  recogniase  that  Act  as 
valid  or  biadinp. 

This  apporuoDment  of  1892,  it  Is  alleged, 
▼iolates  the  provisions  of  the  Constitution  in 
aeveral  particulars,  which  are  set  forth,  and  the 
court  is  called  upon  at  the  instance  of  all  par- 
ties to  these  litigations  to  decide  the  questions 
involved  at  the  earliest  practicable  moment,  in 
order  that  Uie  supervisors  and  the  election  offi- 
cers may  be  guided  in  the  discharge  of  their 
duties  by  the  opinion  of  this  court  as  to  the 
vatiditv  of  the  Act  of  1892. 

We  have  given  all  the  consideration  possible 
to  these  cases  since  the  argument  thereof,  and 
while  the  questions  are  in  themselves  most  im- 
portant and  far  reaching,  yet  we  are  compelled 
by  the  necessities  of  the  case  to  decide  them  at 
the  earliest  moment.  We  however  feel  more 
competent  to  do  this  because  however  impor- 
tant the  questions  may  be  we  think  the  proper 
and  correct  answers  are  quite  plain  and  clear. 

The  rule  which  has  governed  courts  ever 
since  the  adoption  of  our  Ck)nstitution,  both 
Federal  and  state,  in  relation  to  the  exercise  of 
the  power  to  declare  an  enactment  of  the  legis- 
lative body  unconstitutional,  has  been  plainly 
laid  down  in  many  reported  cases  and  has  been 
rigidly  adhered  to  by  both  the  Federal  and 
state  courts.  Before  courts  will  deem  it  their 
duty  to  declare  an  Act  of  the  Legislature  void 
as  in  violation  of  some  provision  of  the  Con- 
stitution, a  case  must  be  presented  in  which 
there  can  be  no  rational  doubt.  The  incom- 
patibility of  the  legislative  enactment  with  the 
Constitution  must  be  manifest  and  unequivo- 
cal. Jttdge  Denio  in  Peapis  v.  Draper^  16  N. 
Y.  546,  expressed  the  rule  in  substantial]  j  the 
above  language.  There  is  no  doubt  of  its  cor- 
rectness, and  I  have  heard  no  counsel  who 
have  challenged  it. 

We  must  proceed  to  the  examination  of  the 
constitutionality  of  the  Act  of  1892,  guided 
by  the  rule  above  set  forth.  Section  4  of  arti- 
cle 8  of  our  state  Constitution  reads  as  follows: 
'  An  enumeration  of  the  inhabitants  of  the 
state  shall  be  taken  under  the  direction  of  the 
Legislature  in  the  year  one  thousand  eight  hun- 
dred and  fif  tv-five,  and  at  the  end  of  every  ten 
years  thereafter;  and  the  said  districts  shall  be 
so  altered  by  the  Legislature  at  the  first  session 
after  the  return  of  every  enumeration,  that 
each  senate  district  shall  contain,  as  nearly  as 
may  be,an  equal  number  of  inhabitants,  exclud- 
ing aliens  and  persons  of  color  not  taxed,  and 
shall  remain  unaltered  until  the  return  of  an- 
other enumeration,  and  shall  at  all  times  con- 
sist of  contiguous  territory,  and  no  county 
shall  be  divided  in  the  formation  of  a  senate 
district,  except  such  county  shall  be  equitably 
entitled  to  two  or  more  senators. 

Section  5  of  the  same  article,  after  providing 
for  one  hundred  and  twenty-eight  members  of 
Assembly,  continues:  "  Tne  members  of  As- 
sembly shall  be  apportioned  among  the  several 
counties  of  the  state  by  the  Legislature  as 
nearly  as  may  be,  accordmg  to  the  number  of 
their  respective  inhabitants,  excluding  aliens, 
and  shall  be  chosen  by  single  districts.  .  .  . 
The  Legislature,  at  its  first  session  after  the 
return  of  every  enumeration,  shall  apportion 
the  members  of  Assembly  among  the  several 
•rounties  of  the  state  in  manner  aforesaid,"  etc. 
The  apportionment  and  districts  must  remain 
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unaltered  until  another  enumeration  shall  be 
made  as  provided  in  the  Constitution." 

First.  It  is  contended  on  the  part  of  those 
who  aUege  the  invalidity  of  the  Law  of  1892 
that  is  was  passed  in  vioktion  of  that  provision 
of  the  Constitution  which  directs  the  alteration 
to  be  made  by  the  Legislature  at  the  "first  ses- 
sion after  the  return  of  every  enumeration." 

The  Act  was  in  truth  passed  at  an  extraordi- 
nary session  of  the  Legislature  called  by  the 
governor,  anc  after  the  return  of  the  enumera- 
tion of  1892.  The  point  is  made  that  an  ex- 
traordinary session  is  not  such  a  session  of  the 
Legislature  as  is  contemplated  by  the  Consti- 
tution. To  my  mind  the  objection  is  wholly 
without  force.  An  extraordinary  session  is 
nevertheless  a  session  of  the  Legislature.  The 
governor  by  the  terms  of  the  Constitution  has 
"power  to  convene  the  Legislature  (or  the 
Senate  only)  on  extraordinary  occasions." 
When  thus  convened  is  not  the  Legislature  in 
session?  And  can  it  be  for  a  moment  correct- 
ly contended  that  a  session  thus  convened  is 
the  same  session  which  had  already  terminated 
by  an  adjournment  without  day?  It  is  not  a 
reg^ular  session,  it  is  true;  it  is  what  the  Consti- 
tution describes  it,  an  extraordinary  session, 
but  yet  a  session  of  the  Legislature.  The  Con- 
stitution does  not  say  that  the  session  which  is 
to  deal  with  the  question  must  be  a  regular 
one.  All  it  directs  is  that  the  Legislature  at 
the  first  session  after  the  return  shall  proceed 
to  make  the  alterations.  The  Constitution  pro- 
vides for  the  assembling  of  the  Legislature  on 
the  first  Tuesday  in  January  in  each  year. 
When  it  adjourns  Hne  die  has  not  the  session 
of  the  Legislature  ended?  The  term  of  office 
of  its  members  may  not  have  endei,  but  tbe 
legislative  session  has  certainly  terminated  by 
an  adjournment  without  day.  It  could  not 
again  assemble  and  perform  any  valid  act  un- 
less the  governor  under  ike  special  power  given 
him  by  the  Constitution  should  convene  it. 
When  thus  convened  the  Legislature  is  in  ses- 
sion, and  it  is  clearly  not  the  same  session 
which  was  ended  by  a  prior  adjournment  there- 
of without  day.  The  Constitution  does  not 
provide  that  the  next  Legislature  after  tbe  re- 
turn of  the  enumeration  at  its  first  session  shall 
make  this  apportionment  It  is  directed  to  be 
made  by  the  Lesrislature  at  the  first  session  after 
such  return.  Wherein  does  this  extraordinary 
session  fail  to  fill  that  description?  It  was  a 
session  of  the  Legislature,  and  it  was  the  first 
which  was  held  after  the  return  of  the  enumer- 
ation, and  it  was  competent  to  deal  with  that 
subject  because  of  the  recommendation  of  the 
governor. 

There  is  no  basis  in  the  language  of  the  Con- 
stitution for  the  claim  that  the  session  of  the 
Legislature  referred  to  in  that  instrument  is  the 
first  session  of  a  legislature  which  itself  first 
convenes  after  the  return  of  the  apportionment. 
The  Constitution  does  not  say  so,  and  I  fail  to 
find  any  reason  in  principle  or  in  tbe  nature  of 
the  subject  which  calls  for  such  a  construction. 
On  the  contrary,  to  so  construe  it  is  to  arbitra- 
rily supply  words  which  are  not  used,  and 
which  neither  the  context  nor  the  surrounding 
circumstances  call  for.  Such  construction  also 
twists  and  distorts  the  ordinary  and  plain 
meaning  of  the  language  actually  employed. 
The  result  is  that  in  order  to  construe  the  Con- 
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it1tiil!on  In  the  mniiDer  UcAtred,  xrords  must  be 
supplied  which  have  Dot  bceu  employed  aud 
the  language  actually  use<l  must  be  construed 
as  meaning  something  different  from  the  mean- 
ing ordinarily  given  to  it. 

Tiiis  court  is  not  prepared  to  make  such  an 
attempt. 

We  also  fail  entirely  to  see  the  force  of  any 
argument  based  upon  the  assertion  that  the 
Constitution  intended  that  some  considerable 
interval  should  elapse  between  the  return  of 
an  enumeration  and  the  apportionment  of  sena- 
tors and  members  of  Assembly  under  it.  There 
is  nothing  whatever  in  the  language  of  the 
Constitution  which  assumes  or  seems  to  pro- 
Tide  thut  any  material  interval  ought  to  pass 
after  the  return  of  the  enumeration  and  before 
the  enactment  of  the  statute.  On  the  contrary, 
the  language  of  that  instrument,  with  regard 
to  that  provision,  would  seem  clearly  to  point 
to  definite  and  prompt  action  at  the  earliest 
practicable  moment;  in  other  words,  action  at 
the  first  session  of  the  body  that  can  make  the 
alteration.  Such  language  is  not  that  which 
would  be  used  for  the  purpose  of  advising  or 
directing  delay. 

Judicial  notice  maybe  taken  of  the  fact  that 
an  enumeration  of  the  inhabitants  of  the  state 
was  ordinarily  a  matter  that  occupied  some 
time  to  complete  it,  and  the  members  of  the 
constitutional  convention  of  1846,  as  well  as 
the  people,  knew  that  it  might,  and  in  all  prob- 
abilitv  it  frequently  woula,  happen  that  the 
Legislature  wnich  ordered  the  enumeration 
would  complete  its  other  business  and  adjourn 
without  day  before  the  enumeration  provided 
for  was  itself  completed.  In  such  event,  the 
Legislature,  not  being  in  session,  could  not  ap- 

Eortion  the  districts  and  members.  In  order, 
owever,  to  insure  prompt  action  upon  the 
matter  and  at  the  earliest  opportunity,  the  Con> 
stitution  provides  for  the  alteration  coBsequent 
upon  an  enumeration  at  the  first  session  after 
its  return.  I  think  that  under  this  constitu* 
tional  provision  the  Legislature  which  ordered 
the  enumeration  might  remain  in  session  until 
after  its  return  aud  then  itself  proceed  to  the 
alteration  made  necessary  by  the  results  of  such 
enumeration. 

It  would  seem  to  be  a  complete  perversion 
of  the  ordinary  and  plain  meaning  of  language 
to  change  what  on  its  face  is  clearly  a  direction 
for  prompt  action,  into  one  providing  for  or 
securing  delay.  There  is  nothing  in  the  nature 
of  the  subject  which  calls  for  it.  On  the  con- 
trary, as  these  alterations  are  to  last  but  ten 
years  before  an  enumeration  is  again  presented 
for  another  alteration,  every  intendment  would 
point  to  the  prompt  and  speedy  fulfillment  of 
the  constitutional  duty,  so  that  the  Legislature 
should  at  once  represent  the  people  of  to-day, 
and  not  those  of  years  ago. 

An  argument  in  favor  of  that  construction 
of  the  Constitution  which  would  cause  a  delay 
in  making  alterations  after  an  enumeration  has 
been  returned  is  suggested  in  the  fact  that  an 
examination  of  the  different  returns  might  re- 
veal some  great  mistake  or  a  gross  fraud,  and 
to  such  an  extent  that  no  alteration  of  a  previ- 
Otis  apportionment  ought  to  be  based  upon 
such  an  enumeration.  It  Is  of  course  true  that 
mistakes  are  possible,  and  it  is  conceivable  that 
a  fraud  might  possibly  be  perpetrated  in  some 
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portion  of  the  state.  The  idea  however  that 
the  Constitution  looks  to  any  delay  in  legis- 
lative action  following  the  enumeratino,  t)c 
cause  of  such  possibilities,  finds  no  lodgmentr 
in  the  language  used  in  the  instrument  itself. 
Such  possibilities  attach  to  all  human  affairs,, 
and  would  be  the  accompaniment  of  theseconci 
as  well  as  of  a  first  enumeration. 

But  the  possibilities  of  any  error  or  fraud 
which  would  really  woik  any  material  injus- 
tice are  so  remote,  both  as  to  perpetration  and 
discovery,  that  an  argument  for  delay  based 
upon  them  can  have  no  weight  whatever  when 
brought  before  and  compared  with  the  plain 
language  of  our  fundamental  law.  The  ques- 
tion of  an  interval  of  time  is  also  answered  by 
the  fact  that  the  Legislature  might  provide  for 
taking  an  enumeration  'm  November  or  De- 
cember, and  the  filing  of  the  returns  in  the  las^ 
of  the  month  of  December.  The  incominir 
Legislature,  which  might  meet  in  a  day  or  two 
thereafter,  is  conced^ly  competent  to  deal 
with  the  subject.  And  yet  here  is  no  interval 
of  time  provided  for  or  authority  existing. 

Another  areument  against  regarding  Vie  ex- 
traordinarv  session  of  the  Legislature  as  com- 
petent to  deal  with  this  subject  conMsls  in  the 
assertion  that  if  such  a  session  can  be  claimed 
to  fill  the  conditions  of  the  Constitution,  it 
would  in  that  event  rest  with  the  governor 
whether  an  Apportionment  Act  should  be  then 
passed,  for  he  might  call  an  extraordinary  ses- 
sion and  not  recommend  the  consideration  of 
this  subject,  and  if  be  did  not  the  Legislature, 
it  is  said,  could  not  pass  an  Apportionment 
Act,  although  the  extraordinary  session  were 
the  first  session  after  the  return  of  the  enumer- 
ation. 

If  the  governor  should  call  such  a  sessior^ 
and  not  recommend  this  subject  for  considera- 
tion, it  might  then  be  a  question  which  of  the 
two  constitutional  provisions  should  prevail, 
that  which  provided  for  the  passage  of  the  Ap- 
portionment Act  at  the  first  session,  or  the  one 
which  provided  that  in  an  extraordinary  ses- 
sion the  Legislature  should  consider  no  other 
subject  than  such  as  should  be  recommend^ 
to  it  bv  the  governor.  If  the  former  provision 
should  be  held  to  prevail,  the  Act  could  be 
passed,  and  if  the  latter,  it  could  not.  In  such 
case  the  extraordinary  session  would  not  be  tUe- 
first  session  of  the  Legislature  within  the  mean* 
ing  of  the  Constitution.  Admitting  that  unles» 
the  governor  recommended  the  consideration 
of  the  subject  to  the  Legislature  at  the  ex- 
traordinarv  session  called  by  him,  an  Appor- 
tionment Act  could  not  then  be  passed,  it  by 
no  means  follows  that  the  Legislature  could 
not  pass  the  Act  at  such  extraordinary  session, 
provided  the  subject  were  recommended  to  ita 
consideration  by  the  governor.  In  the  one  case 
the  extraordinary  session  is  not  the  first  session- 
after  the  return  of  the  enumeration  within  the 
meaning  of  the  Constitution,  and  in  the  other 
case  it  is.  This  is  saying  nothing  more  than  that 
where  a  Legislature  which  has  ordered  an  enu- 
meration and  adjourns  without  day  before  the- 
return  thereof,  unless  the  governor  coll  an  ex- 
traordinarv  session,  the  first  session  of  the  Leg- 
islature after  the  return  of  the  enumeration* 
will  not  occur  until  the  regular  legislative  ses 
sion  provided  for  by  the  Constitution,  but  that* 
if  the  governor  after  a  return  of  the  enumera- 


1803. 


Pboplb,  ex  rel.  Oabtsb,  y.  Rioob. 


847 


tlon  should  cboose  to  exercise  bis  constitutional 

Sower,  and  convene  the  Legislatare  in  extraor- 
inary  session  and  recommend  the  subject  of 
the  apportionment  to  it,  such  extraordinary 
session  would  have  the  constitutional  power  to 
deal  with  the  subject. 

There  is  nothing  either  dangerous  or  in  the 
slightest  degree  cuculated  to  awaken  the  fears 
of  the  friends  of  good  government  in  holding 
that  such  a  session  of  the  Le^lature  is  under 
the  circumstances  stated  fully  competent  to 
deal  with  the  subject.  And  the  holding  is  it- 
self plainly  called  for  by  the  language  of  the 
instrument  under  consideration. 

Again,  the  fact  that  the  public  printer  has 
for  many  years  included  in  one  volume  the 
laws  passed  at  the  regular  and  at  extraordinary 
sessions  of  the  same  Legislature,  snd  indorsed 
the  volume  as  containing  the  laws  passed  at  the 
ninety-first  or  other  regular  session,  taking  no 
note  of  the  extraordinsry  session,  is  not  of  the 
least  consequence.  For  convenience  of  in- 
dorsement or  for  reference  to  a  volume  the 
regular  and  extraordinary  session  may  be  re- 
garded as  the  same,  but  their  inherent  differ- 
ence as  separate  sessions  of  the  Legislature 
cannot  be  obliterated,  and  the  fact  that  they 
constitute  two  sessions  cannot  be  expunged  b^ 
any  action  of  the  printer  or  of  a  state  officer. 
No  court  in  this  state  has  decided  the  proposi- 
tion that  an  extraordinary  session  of  the  Legis- 
lature which  was  the  first  session  thereof  after 
the  return  of  the  enumeration,  could  not  pass 
an  Apportionment  Act. 

The  language  of  Judge  Denio  in  Lanning  v. 
Carpenter,  20  K.  Y.  463.  as  to  the  lack  of 
power  of  the  Legislature  to  alter  the  assembly, 
senate  or  judicial  districts  until  the  session  of 
the  Legislature  commencing  in  1856,  was  evi- 
dently based  upon  the  assumption  that  the  re- 
turn of  the  enumeration  was  not  to  be  made 
until  the  commencement  of  that  session.  In 
such  case  the  legislative  session  of  that  vear 
would  be  the  first  session  after  the  return  of  the 
enumeration.  The  case  does  not  hold  or  pre- 
tend to  hold  that  the  Legislature  of  1856  could 
not  have  provided  for  an  earlier  return  of  the 
enumeration,  which  might  then  ha've  been 
acted  upon  by  the  regular  session  of  the  Legis- 
lature, if  then  in  existence,  or  at  an  extraordi- 
nary session  thereof  called  by  the  governor  and 
actually  in  session  before  January  1,  1856. 
That  question  was  not  before  the  court  and  re- 
ceived no  consideration  at  the  hands  of  ttie 
learned  judge. 

We  think  there  is  no  force  in  the  several  ob- 
jections made  as  to  the  extraordinary  session 
not  being  the  first  session  of  the  Legislature. 

Second.  The  Act  is  alleged  to  violate  the 
Constitution  because  based  upon  an  enumera- 
tion taken  in  1892  instead  of  1885.  It  is  true 
that  it  was  the  duty  of  the  Legislature  in  1885 
to  direct  an  enumeration  of  the  inhabitants  of 
the  state  in  that  year,  and  if  it  had  discharged 
that  duty  it  would  have  been  the  duty  of  the 
Legislature  at  the  first  session  after  the  return 
of  that  enumeration  to  proceed  to  apportion 
the  districto.  The  Legislature  of  1885  omitted 
to  perform  the  duty  of  directing  an  enumera- 
tion which  was  cast  upon  it  by  the  Constitu- 
tion. Each  succeeding  Legislature  up  to  1892 
also  omitted  to  perform  this  duty,  and  thus 
for  seven  years  the  constitutional  mandate  had 
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been  violated.  It  is  wholly  immaterial  to  dis* 
cuss  the  reason  for  such  omission*  It  is  clear 
that  such  omission  ought  not  to  prevent  the 
performance  of  the  duty  by  the  next  succeed- 
ing Legislature.  The  provision  of  the  Consti- 
tution 18  so  far  mandatory  that  we  can  say  the 
Legislature  of  1886  ought  to  have  complied 
with  it  by  directing  the  enumeration,  yet  ss  it 
did  not,  the  duty  continued  and  the  power  of 
the  next  Legislature  to  deal  with  the  subject 
cannot  be  disputed  upon  any  well-founded 
principle.  And  this  duty  continued  snd  was 
cast  upon  each  succeeding  Legislature  until 
the  constitutional  obligation  was  fulfilled. 
The  same  may  be  said  of  the  obligntion  to 
make  the  apportionment.  If  it  be  not  made  at 
the  first  session  after  the  return  of  the  enumer- 
ation, the  duty  to  make  it  devolves  upon  the 
Legislature  at  the  next  and  each  following  ses- 
sion until  the  duty  is  performed.  It  cannot  bo 
tolerated  that  a  Legislature  by  a  mere  omission 
to  perform  its  constitutional  duty  at  a  particu- 
lar session,  could  thereby  prevent  for  another 
ten  years  the  apportiooment  provided  for  by 
the  Constitution.  The  apportionment  made  in 
1879,  which  the  Oneida  board  uf  supervisors 
asks  us  to  still  enforce,  was  itself  not  made  by 
the  Legislature  at  the  first  session  after  the  re- 
turn of  the  enumeration  of  1875.  In  the  case 
of  Rumeey  v.  Pef>pU,  19  N.  Y.  41.  the  learned 
judge  delivering  the  opinion  of  the  court  says 
the  apportionment  is  valid,  although  not  passed 
at  the  first  session  after  the  enumeration.  It 
would  seem  as  if  authorities  ought  not  be  re- 
quired upon  such  a  proposition. 

Here  is  a  plain  duty  imposed  upon  a  Lei^'s- 
lature  and  it  wholly  fails  to  perform  it.  The 
Constitution  does  not  in  turn  limit  the  per- 
formance of  this  duty  to  the  particular  Legis- 
lature. It  is  a  duty  which  in  its  very  nature 
and  essence  is  continuous.  If  the  first  Legis- 
lature fail  to  perform  it.  can  it  be  that  upon  a 
subject  of  this  kind  this  failure  shall  be  suffi- 
cient to  thereafter  prevent  the  performance  of 
the  constitutional  mandate  for  the  whole  de- 
cennial term?  There  is,  as  it  seems  to  us, 
neither  sense  nor  principle  upon  which  to  base 
so  extraordinariT  a  proposition. 

Because  the  duty  has  been  omitted  for  one 
year  we  think  it  rests  with  accumulated  force 
upon  the  next  and  each  subsequent  Legislature 
until  it  has  been  performed.  It  is  of  a  nature 
which  requires  performance  and  it  is  to  the  in- 
terests of  the  whole  people  that  it  should  be 
performed  as  directed,  and  if  not  at  that  time, 
then  at  the  earliest  possible  moment  thereafter. 
We  are  of  opinion  that  the  objection  made  has 
no  color  of  validity. 

Third.  A  third  objection  is  raised  to  the  va- 
lidity of  this  Act  It  is  stcitod  that  as  to  the 
senate  districts  it  is  not  based  upon  an  equal 
number  of  inhabitants,  excluding  "persons  of 
color  not  taxed." 

One  answer  to  this  objection  is  offered  by 
stating  that  these  proceedings  have  reference 
to  the  invalidity  of  assembly  districts  only,  and 
that  in  the  provision  of  the  Constitution  for 
their  formation  it  is  not  required  to  exclude 
from  the  enumeration  persons  of  color  not 
taxed. 

We  are  inclined  to  the  view  that  the  Act  of 
Apportionment  is  so  closely  connected  as  a 
whole  that  if  the  senate  districts  are  based  up 
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OD  an  absolutely  unconstitatioDal  enumeration, 
-and  to  8ucb  an  extent  that  it  can  be  judicially 
«een  tbat  great  injustice  to  many  of  the  inhab- 
itants of  the  state  is  the  necessary  and  unavoid- 
able result  of  such  an  enumeration,  we  cannot 
separate  the  assembly  from  the  senate  district 
and  the  whole  Act  must  go  down. 

The  objection  itself  is  one  which  in  its  nat- 
ure appears  to  be  most  ungracious.  It  urges 
a  ground  of  invalidity  which  if  allowed  strilces 
out  from  the  senate  constituency  all  colored 
citizens  who  are  not  taxed.  These  men,  it  is 
claimed,  must  not  be  counted  as  Inhabitants  of 
the  state  for  the  purpose  of  creating  senate  dis- 
tricts. Since  the  adoption  of  the  amendments 
10  our  Constitution  in  1874  this  view  of  the  law 
wliich  is  now  urged  with  so  much  eagerness 
bas  not  been  regarded  as  the  true  one. 

The  law  which  provided  for  the  enumeration 
in  1875  did  not  contain  any  direction  to  separ- 
ate persons  of  color  into  two  classes,  those  who 
were  and  thofie  who  were  not  taxed,  and  to  ex- 
dude  the  latter  as  a  basis  of  apportionment,  nor 
did  the  Apportionment  Act  of  lo79  itself  pro- 
vide for  the  exclusion  of  persons  of  color  not 
taxed  in  making  up  the  senate  districts.  This 
of  course  is  not  in  any  way  conclusive  of  the 
•question,  although  perhaps  of  some  importance 
as  a  legislative  interpretation  made  by  two  dif- 
ferent Legislatures  and  almost  immediatelv 
«fter  the  adoption  of  the  Amendments  of  1874. 

We  think  however  there  is  an  answer  to  the 
objection  which  we  will  now  proceed  to  give. 
From  the  earliest  period  of  our  state  history  up 
to  1874  a  discrimination  of  some  liind  was 
made  against  the  negro  in  regard  to  his  right 
to  vote. 

By  the  Constitution  of  1777,  which  created  a 
property  qualification  as  a  condition  of  voting, 
the  negro  then  being  in  a  state  of  slavery  was 
imable  to  comply  with  its  provisions  and  hence 
was  unable  to  vote.  In  1821,  although  a  prop- 
erly qualification  or  its  assumed  equivalent  was 
Imposed  upon  all  citizens  as  a  condition  of  vot- 
ing, yet  it  was  made  more  onerous  in  the  case 
of  colored  citizens,  and  such  citizens  were  ex- 
empted from  taxation  unless  seised  and  pos- 
sessed of  a  certain  prescribed  amount  of  real 
estate. 

In  the  Constitution  of  1846  no  property  qual- 
ification as  a  condition  of  voting  was  imposed 
upon  the  white  citizen,  but  it  was  therein  pro- 
vided that  "no  man  of  color,  unless  he  shall 
have  been  for  three  years  a  citizen  of  this  state, 
«nd  for  one  year  next  preceding  any  election 
shall  have  been  seised  and  possessed  of  a  free- 
hold estate  of  the  value  of  $250  over  and  above 
all  debts  and  incumbrances  charged  thereon, 
and  shall  have  been  actually  rated  and  i>aid  a 
tax  thereon,  shall  be  entitled  to  vote  at  such 
election.  And  no  person  of  color  shall  be  sub- 
ject to  direct  taxation  unless  he  shall  be  seised 
nnd  possessed  of  real  estate  as  aforesaid." 
■Const.  1846,  §  1,  art.  2. 

Here  was  among  other  things  a  property  con- 
nliiion  annexed  to  the  exercise  of  the  right  to 
vote  on  the  part  of  a  colored  person. 

The  meaning  of  the  exclusion  in  sections  4 
4ind  5  of  article  8  of  the  Constitution  of  1846  is 
at  once  plain  when  the  above  fact  is  considered. 

In  order  to  vote  a  colored  person  had  to  be 
i'ix"d  as  provided  for  in  the  Constitution,  and 
uuii's^i  he  was  the  owner  of  a  certain  amount 
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of  real  estate,  he  was  exempt  from  all  direct 
taxation.  Here  there  was  a  class  of  colored 
persons  who,  by  the  term  of  tibe  Constitution 
itself,  were  exempt  from  the  taxation  therein 
spoken  of.  And  when  the  Constitution  in  the 
subsequent  article  (8)  speaks  of  "persona  of 
color  not  taxed,"  it  clearly  and  without  doubt 
refers  to  the  colored  persons  not  taxed  as  pro- 
vided for  in  ihe  preceding  article  limiting  their 
right  to  vote  and  providing  for  their  exemption 
from  direct  taxation,  unless  owners  of  real  es- 
tate as  prescribed  in  the  same  article. 

The  fnmers  of  the  Constitution  evidently 
thought  that  persons  of  color  who  were  not  en- 
titled to  vote  ought  not  to  be  counted  in  making 
up  the  number  of  inhabitants  upon  which  to 
base  the  alteration  of  senate  and  assembly  dis- 
tricts. 

The  Constitution  remained  for  many  yeais 
in  this  condition,  both  as  to  the  formation  of 
senate  and  assembly  districts  and  as  to  the 
right  of  the  colored  persons  to  vote.  While  it 
remained  in  this  condition  the  War  of  the  Re- 
bellion commenced  and  came  to  an  end.  Be- 
fore 1874  the  Thirteenth,  Fourteenth  and  Fif- 
teenth Amendments  to  the  Federal  Constitution 
were  ratified  and  their  adoption  duly  pro- 
claimed. 

Those  Amendments  showed  the  great  change 
which  had  come  over  the  publio  mind  in  this 
country  relative  to  the  rights  of  the  colored 
person.  Slavery  had  been  banished  from  the 
land  by  virtue  of  one  of  these  Amendments, 
and  the  right  of  the  colored  person  to  vote  was 
treated  of  by  the  last  of  such  Amendments,  and 
the  right  was  not  to  be  denied  or  abridged  by 
the  TJhited.  States  or  by  any  state  on  aocount 
of  race,  color  or  previous  condition  of  servi- 
tude. I  allude  to  these  Amendments  only  for 
the  purpose  of  showing  the  trend  and  strength 
of  the  sentiment  of  the  people  of  the  North, 
and  also  of  this  state,  upon  the  subject  em* 
braced  in  these  Amendments.  History  shows 
thst  this  state  was  one  of  the  ratifying  parties 
to  all  of  them,  and  their  adoption  by  this  and 
the  other  states  shows  that  in  the  public  esti- 
mation the  time  had  passed  when  a  man's 
color  should  be  permitted  to  disqualify  him 
from  the  exercise  of  any  politick  rights  or 
privileges. 

All  these  Amendments  to  the  Federal  Consti- 
tution had  been  ratified  and  adopted  before  the 
proceedings  ending  in  the  adoption  of  certain 
amendments  to  our  own  Constitution  were  in* 
augurated.  The  amendments  to  our  state  Con- 
stitution passed  two  Legislatures  consisting  of 
different  Senates,  and  were  submitted  to  ibe 
people  and  adopted  by  them  in  the  fall  of 
1874.  The  first  section  of  article  2  was 
amended  by  wholly  omitting  the  condition  for 
the  exercise  of  the  elective  franchise  by  the 
colored  person,  so  that  his  right  to  vote  was 
from  that  time  placed  upon  the  same  founda- 
tion as  that  of  the  white  inhabitant  The  con- 
dition that  he  must  be  the  owner  of  real  estate 
to  the  amount  of  $250,  and  actually  taxed 
thereon,  disappeared  and  with  it  also  disap- 
peared all  legal  distinction  between  colored 
persons  into  those  taxed  and  those  not  taxed. 

An  amendment  to  the  fifth  section  of  article 
8  was  at  the  same  time  submitted  to  the  peo- 
ple and  adopted,  and  the  clause  providing  for 
the  exclusion  of  persons  of  color  not  taxed  was 
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omitted  from  the  section  as  adopted.  Id  some 
way  not  afTecting  this  questiou  the  amend- 
ment to  section  4  of  the  same  article  strikine 
oat  the  exclusion  as  to  senate  districts  regard- 
ing persons  of  color  not  taxed,  was  not  sub- 
mitted to  the  people  and  hence  in  words  that 
section  reonains  as  it  was.  Does  the  section 
therefore  still  demand  the  exclusion  of  persons 
of  color  not  taxed?  I  think  not  It  will  be 
remembered  that  the  plain  meaning  of  the 
phrase  in  the  two  sections  regarding  the  enu- 
meration, as  the  Constitution  stood  at  the  time 
of  its  adoption  as  a  whole,  was  that  the  Legis- 
lature was  to  exclude  from  the  inhabitants  per- 
sons of  color  not  taxed,  as  provided  for  in  ar- 
ticle 2,  section  1,  of  the  same  Constitution. 
That  section  did  provide  both  in  regard  to  their 
taxation  before  being  permitted  to  vote  and  also 
as  to  their  exemption  from  direct  taxation,  and 
hence  when  a  subsequent  section  alludes  to 
persons  of  color  not  taxed  it  naturally  if  not 
necessarily  follows  that  it  means  by  the  use  of 
such  an  expression  the  persons  of  color  not 
taxed  as  already  provided  for  in  the  same  in- 
strument And  when  by  amendment  the  pro- 
vision which  is  thns  referred  to  is  stricken  out, 
does  not  such  exclusion  impliedly  abrogate  the 
provision  which  was  based  upon  the  part  thus 
dropped  out?  I  think  it  does  in  a  case  like 
this  where  the  reason  for  the  continued  exist- 
ence of  the  provision  in  the  fourth  section  of 
article  8  has  been  wholly  taken  away  by  the 
amendment  already  made  to  the  first  section  of 
article  2. 

A  repeal  by  implication  is  not  favored  even 
in  regard  to  a  statute,  still  less  can  it  be  favored 
in  regard  to  any  provision  of  our  organic  law. 
It  is  however  a  question  of  intention  in  both 
cases.    The  power  that  made  can  unmake. 

A  constitutional  provision  can  be  impliedly 
abrogated  by  the  adoption  of  another  and  later 
one  which  is  antagonistic  to  it,  although  the 
original  provision  may  in  terms  remain  unal- 
tered. The  later  will  of  the  people  constitu- 
tionally made  known  must  in  such  case  take 
the  place  of  the  other  provision;  even  though  it 
may  still  in  form  remain  in  the  organic  law  as 
a  part  thereof.  It  can  only  be  said  that  in  the 
case  of  the  constitutional  amendment  the  fact 
of  its  opposition  to  a  former  provision  and  the 
intent  to  displace  it  by  the  amendment  adopted 
must  be  so  plainly  shown  by  the  provisions 
themselves  that  there  can  be  no  rational  doubt 
in  regard  to  it.  I  think  these  conditions  are 
entirelv  filled  by  the  proof  showing  the  adop- 
tion 01  the  amendments  to  section  1  of  article 
2,  and  to  section  5  of  article  8.  I  have  no 
manner  of  doubt  that  the  people  intended  by 
the  adoption  of  these  amendments  to  effectu- 
ally blot  out  all  distinctions  of  a  political  nat- 
ure between  white  and  colored  persons,  and  I 
think  these  amendments  taken  in  connection 
with  the  sections  as  they  stood  before  amend- 
mf'nt  clearly  show  that  such  intention  has  been 
effectually  accomplished  so  far  as  the  Consti- 
tution is  concerned. 

We  are  fully  conversant  with  the  indisput- 
able proposition  that  courts  cannot  dispense 
with  a  constitutional  or  statutory  provision, 
merely  because  it  appears  that  the  policy  upon 
v\  liicb  it  was  established  or  created  has  ceased 
or  changed.  Brown  v.  Olark,  77  N.  Y.  869. 
When,  however,  that  change  in  constitutional 


policy  is  proved  bv  wholly  incontestable  and 
overwhelming  evidence,  and  indeed  is  nowhere 
challenged  or  denied,  and  where  effect  to  such 
change  has  been  given  in  terms  by  amend- 
ments to  more  than  one  section  of  the  Consti- 
tution, and  where  it  appears  that  the  provision 
in  still  another  section,  although  not  stricken 
out  by  an  amendment  in  terms,  is  by  the  other 
amendments  left  without  reason  or  excuse  for 
its  existence,  it  is  not  too  much  to  hold  that  In 
such  a  case  the  alterations  and  amendments 
which  have  heen  actually  made  in  the  course 
of  tiie  attempt  to  effect  the  chani^e  of  policy,  do 
in  effect  and  bv  implication  strike  out  and  ab- 
rogate a  provision  which,  by  reason  of  the 
amendments,  has  no  longer  anjr  excuse  for  ex- 
istence. 

Another  answer  has  been  suf^gested  to  the 
general  objection  under  discussion.  It  is  that 
there  can  be  no  presumption  that  any  particu- 
lar proportion  of  colored  persons  not  taxed 
lives  in  any  one  district,  ana  it  cannot  be  pre- 
sumed without  proof  that  any  one  has  there- 
fore been  injured  by  a  failure  to  exclude  such 
colored  persons  from  the  number  of  idhabit- 
ants  upon  which  to  base  the  senate  districts. 
If  the  same  proportion  of  whites  to  colored 
persons  not  taxed  existed  in  all  the  districts,  it 
IS  clear  no  one  would  suffer  any  harm  from 
this  failure  to  exclude  such  colored  persons, 
and  if  no  one  would  be  harmed  it  of  course 
follows  that  no  court  would  spend  time  in  at- 
tempting to  remedy  errors  which  injured  no 
one  and  which  brought  up  nothing  but  abstract 
questions  for  adjudication. 

No  court  should  be  called  upon  to  presume 
any  particular  fact  without  the  least  legal  evi- 
dence of  its  existence,  for  the  purpose  of  there* 
by  furnishing  a  reason  for  overthrowing  an 
enactment  of  the  Legislature  which  must  ba 
presumed  to  have  been  enacted  from  good  ffl0« 
uvea  and  for  proper  purposes. 

Unless  an  unequal  proportion  of  colored  per- 
sons not  taxed  to  white  i)ersons  should  be 
found  or  presumed  to  exist  in  the  different  dis- 
tricts, it  cannot  be  said  that  any  human  being 
suffers  harm.  There  is  no  evidence  of  the 
fact  in  these  papers,  and  its  existence  ought 
not  to  be  presumed. 

I  think  On  both  grounds  herein  set  forth  tha 
answer  to  the  claim  of  invalidity  may  well  be 
placed. 

So  far  in  the  discussion  we  have  not  alluded 
to  any  legal  effect  which  the  adoption  of  the 
amendments  to  the  Federal  Constitution  may 
have  upon  the  provisions  of  our  state  Consti- 
tution on  the  same  subject  We  do  not  decide 
the  case  upon  any  such  ground  and  we  inti- 
mate at  present  no  opinion  upon  that  subject 

For  the  reasons  above  given  we  are  of  the 
opinion  that  the  objection  to  the  validity  of 
the  Act  of  1892,  based  upon  the  failure  to  ex- 
clude persons  of  color  not  taxed,  cannot  pre- 
vail. 

I  have  given  these  objections  such  an  ex- 
tended discussion,  not  because  I  have  felt  the 
least  doubt  as  to  their  proper  decision,  but  be- 
cause they  have  beet,  so  eagerly  and  zealously 
urged  by  counsel  at  the  bar,  and  because  of  the 
opinions  of  some  of  the  learned  judges  in  the 
courts  below,  which  gave  a  force  and  validity 
to  one  or  two  of  them,  which  it  is  impossible 
for  lis  to  allow,  and  therefore  we  feel  called 
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upon  to  give  nur  rcnsons  for  our  di«9ent  at 
greater  length  than  we  should  otherwise  deem 
Decessary. 

There  is  another  objection  to  this  Act  which 
we  will  now  consider. 

Fourth.  It  is  finally  objected  that  the  Act  is 
Invalid  because  the  senate  districts  do  not  con- 
tain an  equal  number  of  inhabitants  as  nearly 
as  may  be.  These  proceedings  relate  only 
to  the  assembly  districts  in  Oneida  and  Mon- 
roe counties,  but  the  inequalities  in  the  senate 
districts  in  other  portions  of  the  state  are  cited 
for  the  purpose  of  showing  a  violation  of  the 
constitutional  mandate  in  their  formation,  and 
as  a  consequence  the  invalidity  of  the  whole 
Act,  including  the  apportionment  of  members 
of  Assembly,  ^his  question  of  inequality  con- 
tains, in  my  Jud^ent,  the  only  debatable 
proposition  arising  m  these  cases. 

The  Act  of  1892,  when  compared  with  the 
returns  of  the  population  as  contained  in  the 
last  enumeration,  must  be  conceded  (when  a 
like  comparison  is  made  of  the  former  Acts 
with  the  enumerations  which  preceded  them) 
to  be  the  one  which  most  nearly  approaches 
fairness  and  equality,  yet  it  is  the  only  one 
which  has  been  brought  before  the  courts. 

From  Uie  formation  of  government  under 
written  constitutions  in  this  country  the  ques- 
tion of  the  basis  of  representation  in  the  legis- 
lative branch  of  the  government  has  been  one 
of  the  most  important  and  most  frequently  de- 
bated. It  is  not  true  that  equality  of  members 
in  representation  has  been  the  leading  idea  at 
all  times  in  regard  to  republican  institutions. 
Political  diviuons  of  the  state  have  in  New 
England  been  the  bodies  which  were  entitled 
to  representation,  and  the  town  as  a  town, 
and  irrespective  of  the  number  of  inhabitants, 
has  had  its  representative  in  the  Legislature. 
80  that  a  large  town  necessarily  had  no  more 
representation  than  a  much  smaller  one. 
This  is  the  case  to-day  in  some  of  the  New 
Enjrland  states. 

The  power  to  readjust  the  political  divisions 
of  a  sovereignty  with  the  view  of  representa- 
tion of  those  divisions  or  of  the  inhabitants 
thereof,  in  the  Legislature,  resides,  of  course, 
in  the  first  instance,  with  the  people,  who  in 
this  country  are  the  source  of  all  political 
power.  The  essential  nature  of  the  power  it- 
self is  not,  however,  altered  by  that  fact.  In 
its  nature  it  is  political  as  distinguished  from 
legislative   or   judicial.    In   intrusting   such 

Sower  to  any  particular  body,  the  people  could 
y  their  Constitution  give  written  instructions 
as  to  how  it  should  he  carried  out,  yet  the  es- 
sential nature  of  the  power  still  remains.  If  a 
portion  of  it  be  intrusted  to  a  body  of  men  act- 
mg  as  a  board  for  the  mere  purpose  of  making 
a  mathematical  calculation,  and  with  instruc- 
tions to  dischargje  its  duties  in  a  way  which  is 
solely  mathematical,  it  is  clear  that  the  board 
has  no  discretion  whatever,  and  it  is  bound 
strictly  by  the  terms  of  the  grant  of  power. 
In  such  case  the  people  have  not  in  reality 
parted  with  the  whole  power.  There  may 
then  be  a  power  in  the  court  to  correct  the 
very  slightest  deviation  from  what  can  be 
clearly  seen  to  be  a  mere  ministerial  duty. 
There  being  no  possibility  for  the  exercise  of 
the  slightest  discretion,  a  violation  of  a  rule  in 
mathematics  would  become  a  violation  of  the 
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Constitution,  and  as  such  might  be  the  subject 
of  review  by  the  courts.  The  power  to  review 
would  exist  because  of  the  fact  that  the  people 
had  so  bound  and  limited  the  exercise  of  the 
power  to  readjust  the  political  divisions  of  the 
state  that  the  power  itself,  thus  limited,  had 
become  in  its  exercise  by  the  body  to  which  it 
was  intrusted  one  of  a  ministerial  nature  onlv. 
Its  nature  as  a  political  power  in  the  board  it- 
self would  in  such  case  have  been  changed  by 
the  refusal  of  the  people  to  permit  of  its  exer- 
cise upon  any  other  than  a  mathematical  basis. 
Hence  a  direction  to  a  body  created  by  the  peo- 

§le  for  such  a  purpose,  which  permitted  no 
iscretion  in  its  exercise  under  any  circum- 
stances, might  properly  form  the  subject  of 
enforcement  by  the  courts.  This,  however,  is 
not  the  case  under  our  Consiitdtion.  The 
power  to  alter  these  political  divisions  has 
been  deposited  by  the  people  with  the  Legis- 
lature and  under  such  circumstances  as  neces- 
sarily compels  the  exercise  of  legislative  dis- 
cretion in  carrying  out  the  power  granted. 
The  political  nature  of  the  power  is  thus  re- 
tainea.  The  learned  judge  who  delivered  the 
opinion  at  special  term  in  the  Pond  Case  him- 
self admits  that  some  discretion  is  vested  in 
the  Legislature,  and  that  in  the  nature  of  things 
it  must  be  so  left  He  was  of  opinion  that 
the  discretion  thus  vested  in  the  Legislature 
had  been  overstepped,  and  that  the  Constitu- 
tion had  been  thereby  violated,  and  that  the 
courts  could  review  and  reverse  this  action  of 
the  Legislature.  Discretion  is  necessarily  re- 
posed in  the  Liegislature  because  of  the  direc- 
tion of  the  Constitution  that  in  making  up 
the  senate  districts  they  must  at  all  times  con- 
sist of  contiguous  territory,  and  that  no  county 
shall  be  divided  in  the  formation  of  a  senate 
district,  except  such  county  shall  be  equitably 
entitled  to  two  or  more  senators.  It  is  also 
provided  that  in  apportioning  members  of  As- 
sembly every  county  shall  be  entitled  to  one 
member. 

This  renders  the  mathematical  process  im- 
possible, both  as  regards  senate  districta  and 
the  apportionment  of  members  of  Assembly. 
We  start  then  with  the  proposition  that  to  the 
Legislature  is  intrusted  some  discretion  in  the 
matter  of  apportionment.  Is  the  court  to  in- 
terfere with  such  power  whenever  it  thinka 
that  the  Legislature  might  possibly  have  come 
nearer  to  an  eouality,  after  complying  with 
the  special  conditions  mentioned  in  the  Con- 
stitution? This  would  be  to  nssert  a  power  in 
the  court  to  supervise  the  exercise  of  the  discre- 
tion granted  to  the  Legislature,  if  such  discre- 
tion were  exercised  in  the  slightest  degree  after 
tlie  constitutional  mandate  in  regard  to  county 
lines  and  county  members  had  been  complied 
with.  We  do  not  believe  In  the  propriety  or 
necessity  of  any  such  rule.  On  the  contrary, 
we  think  that  the  courts  have  no  power  in 
such  case  to  review  the  exercise  of  a  discretion 
intrusted  to  the  Legislature  by  the  Constitu- 
tion, unless  it  is  plainly  and  grossly  abused. 
The  expression,  "as  nearly  as  may  be,"  when 
used  in  the  Constitution  with  reference  to  this 
subject,  does  not  mean  as  nearly  as  a  mathemat- 
ical process  can  be  followed.  It  is  a  direc- 
tion addressed  to  the  Legislature  in  the  way  of 
a  general  statement  of  the  principles  upon 
which  the  apportionment  shall  be  made.    Tha 
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legislatiTe  purpose  sbould  be  to  make  a  dis- 
trict of  an  equal  number  of  inhabitants  as 
nearly  as  may  be,  and  how  far  that  may  be 
carried  out  in  actual  practice  must  depend  gen- 
erally upon  the  integrity  of  the  Legislature. 
We  do  not  intimate  that  in  no  case  could  the 
action  of  the  Legislature  be  reviewed  by  the 
courts.  Gases  may  easily  be  imagined  where 
the  action  of  that  body  would  be  so  gross  a 
violation  of  the  Constitution  that  it  could  be 
seen  that  it  had  been  entirely  lost  sight  of  and 
an  intentional  disregard  of  its  commands  both 
in  the  letter  and  the  spirit  had  been  indulged 
in. 

In  the  report  made  to  the  Senate  of  the 
United  States,  in  April,  1833,  by  a  committee 
of  tliat  body  of  which  Mr.  Webster  was  chair- 
man, it  was  stated  that  the  words  of  the  Fed- 
eral  Constitution  were  equivalent  upon  this 
subject  to  a  direction  to  apportion  the  repre- 
sentatives among  the  states  upon  the  basis  of 
Sopulation,  as  nearly  as  may  be.  8  Webst. 
lisc.  Wks.  369.  It  was  then  stated  that  the 
process  theretofore  adopted  by  Congress  was 
unconstitutional,  and  that  the  true  process  was 
a  mathematical  one,  which  the  report  set  forth. 
It  was  not  then  adopted  by  Congress,  which 
adhered  to  its  old  method.  There  is  no  inti- 
mation in  the  report  that  the  action  of  Con- 
gress, although  what  was  termed  unconstitu- 
tional, was  subject  to  the  revision  of  the  courts. 
No  such  remedy  was  ever  suggested.  Con- 
gress has  since  that  time  adopted  the  theory 
of  the  report,  and  made  a  mathematical  prob- 
lem of  the  subject,  and  referred  it  to  the 
secretary  of  the  interior  to  carry  out  its  in- 
Btructions  on  the  basis  of  arithmetic. 

In  this  case  mathematics  cannot  enter  into 
the  whole  problem,  because  of  the  constitu- 
tional obligation  as  to  county  lines  and  county 
representation,  and  hence  the  sole  question 
DOW  is  whether  the  legislative  discretion  has 
been  so  far  abused  as  to  render  the  Act  liable 
to  an  overthrow  by  the  courts.  This  brings 
us  to  an  examination  of  the  Act  itself. 

It  can  be  stated  at  the  outset  that  although 
the  fairest  that  has  been  passed  upon  the  sub- 
ject, the  Act  is  not  an  absolutely  ideal  one. 
There  are  some  ineq^ualities  which  anv  one  in- 
dividual intrusted  with  the  power  might  at  once 
remedy,  but  which  might  be  very  hard  to  alter 
when  brought  under  the  review  of  one  hundred 
and  twenty-eight  assemblymen  and  thirty-two 
senators.  Local  pride,  commercial  jealousies 
and  rivalries,  diverse  interests  among  the  peo- 
ple, together  with  a  difference  of  views  as  to 
the  true  interests  of  the  localities  to  be  af- 
fected; all  these  things  and  many  others  might 
have  weight  among  the  representatives  upon 
the  question  of  apportionment,  so  that  in  or- 
der to  accomplish  any  result  at  all  compromise 
and  conciliation  would  have  to  be  exercised. 
Looking  at  the  Act  as  a  result  of  such  circum- 
stances, and  it  seems  clear  that  it  cannot  be 
said  to  be  so  far  a  violation  of  legislative  dis- 
cretion as  to  cause  its  complete  overthrow  by 
the  courts. 

In  regard  to  the  senate  districts,  some  criti- 
cism has  been  indulged  in,  both  in  the  courts 
below  and  by  counsel  here,  for  the  purpose  of 
showinfi:  that  they  are  inequitably  made  up. 
So  far  as  regards  the  Oneida  and  Monroe  dis- 
tricts, there  does  not  seem  to  be  much  room 
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for  adverse  criticism.  Those  who  claim  the 
Act  to  be  void  cite  other  sciuue  districts  which, 
when  compared  together,  are  alleged  to  lie  un- 
equal, and  hence  they  claim  the  constitutiona) 
obligation  in  regard  to  senate  districts  has  beec 
disobeyed,  and  therefore  the  whole  Act  is  void. 

It  is  proper  to  here  remark  that  there  are 
figures  in  the  record  in  these  proceedings  from 
which  it  may  be  determined  what  are  the 
numbers  of  inhabitants  in  the  different  senate 
districts  In  the  city  of  New  York.  Certain 
figures  have  been  referred  to  by  counsel,  but 
they  have  been  obtained,  not  from  the  record 
in  these  proceedings,  or  from  any  public  rec- 
ord, but  from  some  source  whose  accuracv 
cannot  be  relied  on,  and  which  at  all  events  is 
not  in  any  manner  before  the  court. 

The  real  burden  of  their  complaint  lies  in  the 
alleged  violation  of  the  Constitution  in  regard 
to  assembly  districts.  So  far  as  these  parties 
litigant  are  concerned,  it  would  seem  that 
courts  would  not  be  specially  astute  to  discover 
some  inequality  in  senate  districts  which  did 
not  affect  the  propriety  of  equality  of  the 
representation  in  the  senate  districts  of  which 
they  are  inhabitants. 

As  to  the  senate  districts,  when  it  is  con- 
sidered that  in  their  m<ike-up  county  lines 
must  be  adhered  to,  unless  a  county  is  equita- 
bly entitled  to  two  senators.  It  is  plain  that 
great  and  necessary  discretion  is  left  to  the 
LeG:islature  in  their  formation.  The  union  of 
different  counties  in  the  state  for  the  purpose 
of  making  up  a  senatorial  district  which  must 
consist  of  contiguous  territory,  and  in  regard 
to  which  counties  cannot  be  divided,  neces- 
sarily results  in  inequalities  which  can  in  no 
possible  way  be  avoided. 

Certain  districts  may  be  picked  out  from  the 
whole  number  and  compared  with  certain  oth- 
ers, and  inequality  be  charged  against  them. 
But  when  all  the  counties  in  the  state  are  to 
be  arranged  and  brought  into  connection  upon 
some  plan  in  which  the  express  commands  of 
the  Constitution  as  to  temtory  and  county 
lines  are  to  be  observed,  it  will  pass  the  wit  of 
man  to  make  such  an  alteration  of  the  senate 
districts  for  this  state  that  may  not  be  the  sub- 
ject of  adverse  criticism  and  of  alleged  possible 
improvement.  We  are  of  opinion  that  the 
Legislature,  by  the  alteration  of  the  senate  dis- 
tricts under  the  Act  of  1892,  has  not  violated 
the  leeitimate  and  necessary  discretion  in- 
trusted to  it  by  the  Constitution. 

Ajb  to  the  assembly  districts  the  burden  of 
complaint  rests  upon  the  apportionment  of 
four  or  five  members  of  Assembly  out  of  one 
hundred  and  twenty-eight 

The  learned  counsel  for  the  appellant  in  the 
case  of  the  relator  Carter  makes  up  a  list  of 
the  members  of  Assembly  as  they  have  been 
apportioned  and  as  he  claims  they  should  have 
been  apportioned.  In  this  list  be  shows  that 
Albany  is  entitled  to  three,  while  four  mem- 
bers are  actually  awarded;  Dutchess  is  entitled 
to  one,  while  two  have  been  awarded;  Kings 
is  entitled  to  nineteen,  while  but  eighteen  have 
been  awarded ;  New  York  is  entitl^  to  thirty- 
one,  while  but  thirty  have  been  awarded; 
Monroe  is  entitled  to  four,  while  but  three  are 
awarded;  Queens  and  Rensselaer  are  entitled 
to  but  two  each,  while  three  each  have  been 
awarded  them.    This  list  shows  that  at  least 
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two  counties  ([New  York  and  King§)  have  by 
the  notion  of  the  Legislature  lost  each  one 
member,  while  it  is  notorious  that  both  were 
Id  accord  with  the  dominant  party  in  the  Leg- 
islature. It  cannot  be  said  that  in  regard  to 
the  others  partisan  consideration  entered  into 
the  subject,  because  the  counties  to  which  the 
members  were  awarded  are,  when  divided  into 
districts,  very  uncertain  as  to  the  political  com- 
plexion of  their  representatives  in  the  Assem- 
bly. By  this  Act  each  county  has  been  in  fact 
awarded  every  member  to  which  it  was  en- 
titled b^  the  ratio  which  obtained  between 
population  and  representation.  The  only 
claim  asserted  or  in  fact  existing  is  that  in  ap- 
portioning the  remaining  members  after  each 
county  liad  been  awarder!  its  full  number  of 
members  to  which  it  was  entitled  upon  the 
ratio  adopted,  the  members  thus  remaining 
were  in  some  few  instances  awarded  to  coun- 
ties which  had  a  less  surplus  over  their  ratio 
than  some  other  counties,  no  counties  having 
enough  to  entitle  it  to  another  member  upon 
the  ratio  existing. 

In  regard  to  these  fractional  parts  of  a  ratio, 
an  examination  of  the  debates  in  the  constitu- 
tional convention  of  1846  shows  that  the  sub- 
ject of  the'  representation  of  such  fractions  was 
discussed  and  efforts  were  made  to  provide  in 
terms  for  a  rule  of  representation  for  them,  so 
as  to  limit  the  discretion  of  the  Legislature. 
Debates  on  Constitution  of  1846,  page  866. 
See  also  debates  of  constitutional  convention 
of  1866  and  the  commission  of  1872,  where  the 
subiect  was  debated. 

The  convention  of  1846  finally  framed  the 
provision  without  any  statement  as  to  the 
fractions  of  ratios  or  how  they  should  be 
treated,  and  the  question  was  thus  left  to  leg- 
islative discretion  to  be  exercised  in  good  faiu 
and  not  to  be  abused. 

The  reason  for  the  particular  action  of  the 
Legislature  upon  this  question  must  be  sought 
for  in  some  considerations  other  than  partisan, 
for  I  think  it  is  shown  these  did  not  enter  into 
the  question  upon  this  point 

The  inference  is  fair  that  these  changes  were 
absolutely  necessary  in  order  to  secure  the  pas- 
sage of  the  bill,  havins:  regard  to  the  condi- 
tions under  which  legislative  action  is  practi- 
cable. The  Constitution  is  silent  as  to  ^e 
ratios,  and  some  of  the  assailants  of  the  biU 
insist  upon  making  up  a  new  ratio,  which 
shall  require  a  larger  number  of  inhabitants 
than  the  one  one-hundred-and-twenty-eighth 
part,  in  order  to  entitle  any  county  to  a  mem- 
ber, and  they  obtain  this  ratio  by  deducting 
the  population  of  thirty  counties,  which  must 
have  one  member  each,  from  the  total  popula- 
tion of  the  state,  and  then  dividing  it  by 
ninety-nine,  the  number  remaining  to  be  ap- 
portioned, which  gives  them  a  new  ratio  of 
48,800,  which  is  8,559  in  excess  of  the  ratio 
baseil  upon  an  absolute  equality  of  apportion- 
ment. This  operates  unjustly  against  the 
counties  entitled  to  the  largest  number  of  mem- 
bers, so  that  in  the  case  of  New  York,  entitled 
to  at  least  thirty-one  members,  there  is  a  loss 
of  thirty-one  times  8,559,  or  110,829.  And  so 
correspondingly  in  the  case  of  Ein^.  There 
is  no  arithmetical  necessity  in  the  adoption  of 
this  new  ratio,  if  there'be  a  sufficient  number 
of  members  of  Assembly,  to  be  apportioned  to 
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cive  one  to  every  oneone-hondred-and-twentj- 
eighth  part  of  the  entire  population,  with  fonr 
to  spare.  By  adopting  the  lar^r  ratio,  which 
the  opponents  of  the  measure  insist  on.  eleven 
members  of  Assembly  remain  to  be  assigned  to 
counties  not  having  a  full  multiple  of  the  ratio 
necessary  to  entitle  them  to  an  additional  mem- 
ber. As  to  eight  of  these  it  is  conceded  that 
they  are  actually  assigned  to  counties  having 
the  highest  fractional  excesses,  but  not  so  large 
as  the  other  counties  named  if  the  assignment 
was  made  according  to  the  plurality  of  excess. 
But  it  must  be  observed  that  by  the  adoption 
of  this  new,  arbitrary  and  unreasonable  ratio. 
New  York's  representation  was  reduced  from 
thirty-one  to  twenty-nine,  and  Kings  from 
nineteen  to  eighteen,  and  that  loss  of  three  fell 
to  a  portion  of  the  state  which  according^  to  iti 
population  had  a  much  larger  proporuon  of 
the  business  and  wealth  of  the  state. 

Here  were  two  ratios  presented  for  adoption, 
each  one  of  which  had  its  defects,  and  the 
Legislature  certainly  cannot  be  charged  with 
any  desire  to  be  unfair  or  unjust  if,  in  the  dis- 
tribution of  the  members  of  Assembly  after 
each  county  had  received  its  fullauota  accord- 
ing to  the  nighest  ratio,  it  took  into  account 
the  large  losses  incurred  by  the  populous 
counties  if  such  ratio  were  adopted  without 
modification. 

It  is  also  to  be  noted  that  the  three  members 
were  assigned  to  counties  all  of  which  have 
shown  by  the  census  increased  population. 

Other  considerations  might  be  added  to  show 
that  the  Legislature  of  18%,  in  the  passage  of 
the  Act  under  review,  did  not  approach  the 
danger  line  of  an  abuse  of  legislative  discretion, 
but  this  opinion,  which  has  grown  to  such 
large  proportions,  as  well  as  the  total  lack  of 
time,  both  warn  me  to  desist  from  an  attempt 
which  is  really  unnecessary.  It  is  proper  at 
this  stage  to  advert  to  the  consequences  which 
would  or  probably  might  follow  the  overturn- 
ing of  the  Act. 

It  is  said  indeed  that  courts  have  no  right  to 
look  at  the  consequences  which  may  follow 
their  decision  of  legal  questions.  This  is  quite 
an  erroneous  statement  of  the  principle.  Af  ter 
a  decision  has  been  come  to,  it  is  true  that 
courts  have  nothing  to  do  with  consequences. 
But  in  seeking  for  a  correct  solution  of  any 
legal  question,  especially  the  question  of  the 
proper  construction  of  a  statute  or  a  Constitu- 
tion, Uie  result  which  may  follow  from  one 
construction  or  another  is  always  a  potent  fac> 
tor,  and  is  sometimes  in  and  of  itself  conclusive. 
In  speaking  upon  the  same  subject  in  Bum" 
Bey  Y.  P«^,  19  N.  Y.  52,  the  learned  jud^, 
in  delivering  the  opinion  of  the  court,  said, 
upon  a  question  of  construction:  *'We  have 
a  right  to  consider  the  evil  which  would  resuit 
from  the  prevalence  of  the  alternative  •  .  . 
should  the  Act  be  annuUed  and  the  new  coun- 
ty (Schuyler)  annihilated:  the  consequences 
would  be  disastrous. "  The  learned  judge  t ben 
proceeds  to  state  what  they  would  be,  and 
argues  from  ihem  that  another  construction 
ought,  if  possible,  to  be  given  to  the  Act. 

We  are  asked  to  say  that  in  this  Act  of  189^ 
the  Legislature  has  abused  or  overstepped  the 
discretion  devolved  upon  it  by  the  Constitu- 
Uon.  .  What  is  the  result  which  would  follow* 

In  the  first  place  we  should  have  eveiy 
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enumeration  and  every  Apportionment  Act 
brought  before  the  courts  for  review,  and  afi  it 
would  Dot  be  necessary  to  act  immediately, 
any  citizen  at  any  time  during  the  ninniu^  of 
the  deceonial  period  would  have  the  ngbt 
to  invoke  the  aid  of  the  court  to  set  aside 
as  void  any  such  act,  and  leave  the  people  to 
suddenly  confront  such  a  situation  as  is  now 
presented.  This  in  itself  is  sufficient  to  induce 
a  court  to  say  that  only  in  a  case  of  plain  and 
gross  violation  of  the  spirit  and  letter  of  the 
Constitution  should  such  a  power  be  exercised. 
Every  county  in  the  slate  but  the  two  before 
us  has  acquiesced  in  the  requirements  of  the 
Act,  apportioned  its  members  among  the  towns 
and  wards  of  the  county  or  city,  and  done  every- 
thing necessary  to  proceed  to  an  election  under 
its  provisions.  The  greatest  confusion  and 
disorder  would  result  from  a  holding  that  this 
Act  is  invalid.  Whether  any  members  of  As- 
sembly could  actually  be  elected  under  anv 
other  law  at  this  late  day,  is  quite  problemati- 
cal. The  spectacle  of  a  Legislature  elected 
under  an  unconstitutional  law,  or  part  of  the 
members  elected  under  it  and  part  under  an- 
other, is  one  which  dbght  not  to  be  contem- 
plated without  the  greatest  anxiety  by  all  hon- 
est citizens. 

When  we  come  to  the  question  of  what  law 
is  in  force  in  this  state  if  the  law  of  1892  is  not, 
the  situation  becomes  more  alarming.  In  the 
case  of  the  relator  Carter  we  are  asked  to  com- 
mand the  secretary  of  state  to  issue  notices  for 
the  election  of  members  under  the  Act  of  1879. 
This  Act,  if  enforced  now,  would  work  still 
greater  injustice  than  has  ever  been  suggested 
against  the  Act  of  1892. 

The  same  reasoning  which  would  set  aside 
as  void  the  Act  of  1892  would  be  still  more 
powerful  and  cogent  as  showing  the  total  in- 
validity of  the  Act  of  1879.  That  Act  when 
passed,  was  well  known  to  be  a  most  unjust 
and  unequal  one,  particularly  in  regard  to  the 
interests  of  New  York  and  Kings  counties. 
Gov.  Robinson,  in  his  memorandum  filed  with 
the  Act,  which  he  refused  to  approve,  shows 
beyond  question  its  gross  disregard  of  the  con- 
stitutional mandate  as  to  equality.  The  gov- 
ernor therein  called  particular  attention  to  the 
matter,  and  said:  "In  the  distribution  of 
members  of  Assembly,  the  bill  is  still  further 
from  meeting  the  requirements  of  the  Consti- 
tution. I  find  that  Cattaraugus  County,  with 
45,737  inhabitants,  has  two  members,  while 
Suffolk,  with  50,880,  is  given  but  one.  Orange, 
with  82,225  inhabitants,  has  but  two  members, 
while  St.  Lawrence,  with  only  78,014,  gets 
three.  Nor  can  I  understand  the  philosophy 
which  gives  to  the  latter  county,  with  78,000 
inhabitants,  the  same  representation  as  Monroe, 
which  exceeds  it  in  population  by  nearly 
50,000.  These  discrepancies  are  not  to  be  ex- 
plained. They  admit  of  no  apology  or  excuse. 
They  are  of  the  same  class  as  that  so-called 
necessity  which  entirely  deprives  150,000  in- 
habitants in  New  York  and  Kings  of  their 
proper  representation."  Bo  wrote  (governor 
Robinson,  while  refusing  to  veto  the  Act,  be- 
cause as  it  stood  it  was  better  than  the  condi- 
tion of  things  which  it  was  to  replace.  Should 
this  court  now,  after  thirteen  years,  and  when 
the  injustice  and  inequality  have  vastly  in- 
creased, still  order  the  secretary  of  state  to 
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issue  election  notices  under  such  a  law  and 
should  a  legislature  be  elected  under  it?  It  is 
said  in  answer  that  we  need  not  decide  upon 
the  invalidity  of  the  Act  of  1879.  but  leave  it 
to  the  secretary  of  state  what  course  to  pursue 
and  what  law  to  regard,  so  long  as  he  docs  not 
regard  the  Act  of  1892.  This  is,  as  it  seems 
to  us,  a  most  absurd  proposition,  and  at  the 
same  time  one  fraught  with  the  most  alarming 
contingencies.  To  hold  the  Act  of  1892  voia 
for  this  reason,  and  yet  to  say  nothing  in  re- 
gard to  the  law  of  1879,  which  is  far  more  ob- 
noxious, to  the  very  arguments  upon  which 
we  are  asked  to  avoid  the  Act  of  1892,  is  to 
place  the  people  of  the  whole  state  in  a  most 
improper  and  unfair  position.  The  necessity 
of  deciding  is  also  founded  upon  the  position 
of  the  relator  in.  the  case  against  Rice,  that  he 
shall  be  ordered  to  give  notices  under  the  Act 
of  1879.  The  question  will  arise  at  once,  What 
Act  are  we  living  under  and  what  apportion- 
ment is  the  true  one  upon  which  to  base  elec- 
tion of  members  of  Assembly?  The  people 
are  entitled  to  know  what  law  they  are  living 
under,  and  where  the  apportionment  is  to  be 
found  which  is  legal  and  under  which  they 
could  proceed  to  elect  members  if  there  were 
time  enough  left  in  which  to  put  the  ma- 
chineiy  at  work  to  accomplish  that  end.  But 
there  is  not  in  fact  time  enough  left  for  such 
purpose. 

If  the  Act  of  1892  is  void,  the  Act  of  1879  is 
also  plainly  void,  and  no  election  of  members 
of  Assembly  should  be  tolerated  under  it 
This  might  relegate  the  people  to  the  Act  of 
1866,  and  thus  we  might  have  an  attempt  at  an 
election  for  members  of  Assembly  under  an 
Act  more  than  a  quarter  of  a  century  old  and 
a  legislative  representation  of  the  people  of  that 
t  ime.  This  would  be  a  travesty  on  the  law  and 
upon  all  ideas  of  equality,propriety,and  justice. 

We  are  compelled  to  the  conclusion  that  this 
Act  of  1892  successfully  withstands  all  assaults 
upon  it,  and  is  a  valid  and  effective  law. 

Upon  the  argument  our  attention  was  called 
to  certain  cases  decided  in  Michigan  and  Wis- 
consin, involving  to  some  extent  the  questions 
decided  herein. 

In  some  of  them  the  violation  of  the  spirit  of 
the  Constitution  was  gross  beyond  cavil  or 
argument.  They  would  come  within  the  de- 
scription of  an  aouse  of  legislative  discretion. 
In  others  the  positive  commands  of  the  Consti- 
tution as  to  counties  were  plainly  violated.  The 
actual  decisions  mi^ht  perhaps  be  upheld  on 
the  lines  laid  down  m  this  opinion,  but  there 
are  some  things  stated  in  some  of  the  opinions 
which  go  beyond  what  this  court  is  prepared 
to  concur  in. 

The  discretion  necessarily  vested  in  the  Leg- 
islature must  be  finally  disposed  of  then,  unless, 
as  we  have  said,  there  is  such  an  abuse  of  it 
as  to  clearly  show  an  open  and  intended  viola- 
tion of  the  letter  and  spirit  of  the  Constitution. 

The  order  in  the  first  above  entitled  proceedinff 
should  be  a  firmed  f  tcith  costs  in  aU  courts  ^  and 
those  in  the  second  and  third  above-entitled  pro- 
ceedings should  be  reversed,  and  the  motions  for 
a  mandamus  granted,  toith  costs  in  all  courts. 

Gray,  J,: 

1  concur  in  holding  the  Apportionment  Act 
to  be  valid.    The  gravest  objection  which  has 
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been  urged  against  its  yalidity  is  that  it  has 
violated  the  constitutional  requirement  as  to 
equality  of  representation  in  the  Legislature. 
I  consider  that  the  other  points  which  have 
been  presented  have  been  sufficiently  answered. 
They  do  not  seem  to  me  to  suggest  reasonable 
grounds  for  assailing  this  legislative  Act  But 
U  any  provision  of  the  fundamental  law  of  the 
state,  intended  to  secure  the  equdl  representa- 
tion of  its  citizens  in  the  legislative  department, 
has  been  violated  bv  the  Act  in  question,  it  is 
then  properly  the  auty  of  the  Judicial  depart- 
ment of  power  to  declare  it  unconstitutional, 
and  therefore  void.  The  j{udiciary  has  a  dutv 
to  pronounce  all  legislative  Acts  null  which 
are  contrary  to  the  manifest  tenor  of  the  Con- 
stitution of  the  state. 

Is  that  the  case  here?  If  it  is,  it  arises  out 
of  the  apportionment  of  members  of  Assembly. 
I  fail  to  see  that  in  the  arrangement  of  senate 
districts  there  exist  any  substantial  grounds 
for  complaint.  As  to  members  of  Airaembly, 
the  constitutional  requirement  is  that  the  Leg- 
islature shall  apportion  them  among  the  coun- 
ties "as  nearly  as  may  be  according  to  the 
number  of  their  respective  inhabitants."  I 
think  this  language  imports  that  some  amount 
of  discretion  may  be  exercised  by  the  Legis- 
lature in  i)erfecting  an  apportionment.  For 
such  an  opinion  I  mid  support  both  in  the  jux- 
taposition of  the  words  and  in  the  manner  of 
their  introduction  into  our  Constitution.  If  no 
discretionary  power  resided  in  the  Legislature 
to  vary  from  a  mathematical  and  methodical 
adjustment  of  members  of  Assembly,  accord- 
ing to  the  population  of  counties,  the  presence 
of  the  words  '*as  nearly  as  may  be"  is  mean- 
ingless. Their  absence  would  better  consist 
with  the  sense  contended  for.  But  they  were 
brought  in  by  an  amendment  of  our  first  Con- 
stitution, which  was  adopted  in  1801.  Pre- 
viously the  Constitution  required  that  "the 
Legislature  do  adjust  and  apportion"  the  rep- 
resentatives in  Assembly  to  the  number  of  elect- 
ors in  the  counties.  By  the  amendment  in 
1801  that  provision  was  amended  so  as  to  re- 
quire them  to  apportion  "as  nearly  as  may  be, 
according  to  the  number  of  electors,"  etc.  In 
this  change  or  substitution  of  language  I  deem 
an  intention  evidenced  to  confine  something 
to  the  judgment  of  the  Legislature,  and  in  view 
of  many  obvious  considerations,  very  wisely 
and  justly  so. 

It  was  apparent  that  greater  or  less  inequali- 
ties must  arise  in  an  apportionment,  and  that 
after  each  county  had  received  its  full  number 
of  assemblymen  according  to  the  ratio  of  ap- 
portionment established,  there  would  remain 
some  members  to  be  distributed  among  those 
counties  having  excesses  of  population  over 
the  ratio.  The  contention  of  counsel  is  that 
that  distribution  must  be  in  the  order  of  the 
highest  excesses  or  remainders  over,  and  any 
discretion  in  the  matter  is  denied. 

In  the  present  case,  for  instance,  there  were 
eleven  members  of  Assembly  to  be  so  distribu- 
ted among  counties  having  fractional  excesses, 
and  the  showing  is  that  three  were  apportioned 
out  of  the  strict  order  in  which  those  excesses 
stood.  It  may  be  remarked,  in  passing,  that  in 
an  apportionment  of  one  hundred  and  twenty- 
eight  members  among  the  counties,  this  show- 
ing evidences  no  glaring  departure  from  strict 
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equality,  not  any  scheme  to  defraud  the  peo- 
ple in  the  matter  of  representation.  It  is  the 
general  rule  of  law  that  the  courts  have  no 
concern  with  the  motives  of  the  legislative  body 
in  passing  an  Act  If  they  find  the  power  con- 
ferred to  so  enact,  they  may  not  intervene  to 
prevent  the  execution;  and  at  all  times  they 
should  be  slow  to  interfere  with  the  l^slative 
department  of  power.  If  there  were  here  a 
flagrant  disregard  and  an  unmistakable  viola- 
tion of  the  constitutional  injunction  that  the 
apportionment  should  be  "as  nearly  as  may 
be,"  according  to  the  number  of  citizens,  the 
courts  might  feel  justified  in  declaring  the  Act 
void  for  unconstitutionality.  But  we  have  no 
reason  to  impute  any  fraqdulent  motives,  and 
the  showing  of  tiiree  instances  of  departure 
from  a  methodical  apportionment  is  not  enough 
to  evidence  any  deliberate  violation  of  the  con- 
stitutional requirement  The  legal  presump- 
tion is  in  favor  of  the  constitutionality  of  every 
Act  of  the  Legislature,  and  that  presumption 
is  not  overcome  in  this  instance,  where  the 
legislative  Act  simply  evidences  the  exerciee  of 
discretion  in  performing  a  political  duty. 

We  may  concede  thft  adherence  to  a  simple 
or  mathematical  system  of  distribution  of  mem- 
bers among  the  counties  in  the  order  of  their 
excesses  of  population  over  the  ratio  is  the 
better  rule;  but  deviations  may  be  demanded 
by  public  exigencies.  Some  consideration 
must  be  had  of  the  difficulties  which  environ 
the  passage  of  an  Act  of  apportionment  in  the 
conflicting  claims  and  demands  of  representa- 
tives, some  latitude  of  action  must  be  permit- 
ted in  considerations  which  pertain  to  the 
geographical  situation  and  necessities  of  coun- 
ties, SLd  some  allowance  must  be  made  for  the 
active  opposition  engendered  by  political  feel- 
ing. As  the  bill  was  reported  an  exact  and 
mathematical  apportionment  appeared,  but  to 
secure  the  passage  of  the  Act  some  chaoges 
were  made  bj  the  Legislature.  I  do  not  Uiiok 
that  the  Legislature  u  to  act  as  a  mechanical 
contrivance  for  the  mathematical  distribu- 
tion of  members  of  Assembly.  The  Con- 
stitution does  not  say  so  in  unmistakable 
terms,  and  if  it  does  not  courts  should  hesitate 
to  assert  it.  Something  is  confided  to  the  wis- 
dom and  judgment  of  the  legislative  body  in 
performing  tnls  constitutionid  duty,  and  if  in 
the  execution  of  the  duty  the  result  is  not  per- 
fect, the  courts  should  presume  that  the  Le|$is- 
lature  endeavored  to  accomplish  it  as  nearly  as 
might  be.  I  think,  according  to  a  logical  and 
candid  view  of  the  constitutional  requirement, 
it  miffht  be  impracticable,  unless  there  was 
some  discretion  vested  in  the  Legislature  with 
respect  to  carrying  it  into  effect.  There  has 
been  no  abuse  of  this  discretion,  and  for  us  to 
judge  the  Act  unconstitutional  and  to  declare 
It  void  would  be,  in  my  judgment,  a  most  un- 
wise construcdon,  and  would  be  to  arrogate  a 
I)ower  of  interference  as  dangerous  in  the 
precedent  as  it  seems  unwarranted  in  the 
law. 

Earl,  Oh,  J.,  O'Brien  and  Majnard* 
JJ.,  concur  with  Peckham  and  Gray,  t/Jl 
Andrews  and  Finch»  JJ.,  dissent  upon  point 
discussed  in  opinion  of  Andreira*  J,,  but 
concur  with  Peckham,  /»,  on  aU  other 
points. 
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Andrewo*'  J.,  dissenting: 

I  am  of  opinion  that  the  Apportionment  Act 
of  1892  is  void  for  the  reason  that  in  appor- 
tioning members  of  Assembly  among  the  coun- 
ties of  the  state  it  violates  the  rale  of  equality 
prescribed  by  the  Constitution.  It  is  the  car- 
dinal principle  of  free  representative  govern- 
ment tbateverv  elector  shall  have  equal  weight 
in  exercising  the  suffrage.  Proportionate  rep- 
resentation according  to  population  is  the  rule 
both  in  the  Federal  and  state  Constitutions, 
except  where  by  reason  of  constitutional  ar- 
rangements and  compromises  its  full  applica- 
tion has  been  departed  from.  The  rule  can 
never  be  disregarded  consistently  with  our  rep- 
resentative svstem.  except  under  the  express 
sanction  of  the  people,  given  in  the  Constitu- 
tion, or  necessarily  implied  from  its  provisions. 
This  is  a  constitutional  principle  so  funda- 
mental and  so  well  recognized  that  the  cita- 
tion of  authorities  in  its  support  is  unneces- 
sary. 

The  Constitution  of  New  York  in  prescribing 
the  manner  of  constituting  the  Legislature  has 
adhered  to  the  principle  of  representation  ac- 
cording to  citizen  population,  except  so  far  as 
it  was  necessarily  modified  to  accomplish 
another  purpose  also  deemed  of  great  impor- 
tance, viz. :  that  the  autonomy  of  the  counties 
should  be  preserved  in  the  formation  of  senate 
districts  and  that  each  county  should  be  entitled 
to  at  least  one  member  of  Assembly.  The 
Constitution  (art.  8,  §  4)  prescribes  that  coun- 
ties shall  not  be  divided  in  the  formation  of 
senate  districts  except  where  a  county  shall  be 
equitably  entitled  to  more  than  one  senator  and 
(art.  3,  ^  6)  that  each  county,  except  the  county 
of  Hamilton,  shall  be  entitled  to  one  member 
of  Assembly,  and  that  when  a  county  is  entitled 
to  more  than  one  member,  it  shall  be  divided 
into  districts;  but  that  no  town  shall  be  divided 
in  the  formation  of  assembly  districts.  This 
scheme  of  creating  territorial  districts  for  the 
election  of  senators  and  members  of  Assembly 
necessarily  results  in  some  inequality.  But 
except  as  modified  by  these  provisions,  the 
Constitution  carefully  preserves  the  principle 
of  representation  according  to  population.  It 
enjoins  upon  the  Legislature  to  so  constitute 
the  senate  districts  **  that  each  senate  district 
shall  contain  as  nearly  as  may  be  an  equal 
number  of  inhabitants,  excluding  aliens  and 
persons  of  color  not  taxed"  (art.  8,  g  4),  and  it 
commands  that  "the  members  of  Assembly 
shall  be  apportioned  among  the  several  counties 
of  the  state  by  the  Legislature,  as  nearly  as 
may  be,  according  to  the  number  of  the  re- 
spective inhabitants,  excluding  aliens."    ArL 

The  intention  of  the  people  to  preserve  and 
guard  by  the  Constitution  the  principle  that 
every  voter  is  to  have  equal  weight  and  voice 
in  the  selection  of  representatives,  subject  only 
to  the  modification  before  referred  to,  is  un- 
mistakably indicated  in  other  parts  of  the 
legislative  article.  The  provisions  describing 
decennial  enumerations  of  the  inhabitants  of 
the  state,  and  a  decennial  arrangement  of 
senatorial  and  assembly  districts,  were  inserted 
to  accomplish  this  object.  The  supreme  pur- 
pose of  these  provisions  was  to  secure  at  short 
recurring  periods  a  readjustment  of  inequalities 
which  might  arise  from  the  growth  or  shifting 
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of  population  during  the  decennial  period. 
Further,  to  prevent  such  inequality  and  to 
secure  the  practical  operation  of  the  funda- 
mental principle  of  equal  suffrage,  the  Consti- 
tution in  the  provision  quoted  enjoined  upon 
the  Legislature  that  the  senate  districts  should 
be  organized  and  the  members  of  Assembly 
should  be  apportioned  as  "  nearly  as  may  be 
according  to  the  number  of  inhabitants. 

By  what  process  the  Legislature  reached  the 
results  embodied  in  the  Apportionment  Act 
does  not  distinctly  appear.  It  had  before  it  the 
enumeration  of  the  representative  population 
in  each  of  the  counties  of  the  state.  The 
problem  (in  respect  to  the  Assembly)  was  to 
apportion  among  the  several  counties  the  one 
hundred  and  twenty-eight  members  of  Assem- 
bly, *'  as  near  as  may  be,"  according  to  the 
number  of  the  respective  inhabitants,  exclud- 
ing aliens.  It  seems  ^to  have  first  assigned  to 
twentv-nine  counties  (reckoning  Fulton  and 
Hamilton  as  onej),  each  having  less  than  a  full 
ratio  of  population  necessary  to  constitute  an 
assembl;^  district,  one  member  each,  leaving 
ninety-nine  of  the  one  hundred  and  twenty- 
eight  members  unassigned.  It  then  assigned 
to  each  of  the  other  counties  a  member  or 
members,  corresponding  with  the  number  to 
which  it  was  shown  to  be  entitled,  as  ascer- 
tained by  dividing  the  whole  population  of  the 
county  by  the  ratio.  This  left  remainders  in 
all  the  counties,  and  eleven  of  the  one  hundred 
and  twentyrcight  members  unassigned. 

The  eleven  counties  having  the  largest  re- 
mainders were:  Orange,  44,474;  Onondaga, 
44,460;  Kings,  89.400;  Ulster,  89.593;  Monroe, 
84,888:  Steuben,  82.600;  St  Lawrence,  81,800; 
Westchester,  81,326;  Queens,  26,876;  Dutchess, 
26.272;  Chautauqua,  25,085. 

If,  in  apportioning  the  eleven  unassigned 
members,  the  ap)X)ruonment  had  been  made 
upon  the  principle  of  assigning  them  to  the 
counties  having  the  highest  remainders,  one 
would  have  been  assigned  to  each  of  the  coun- 
ties above  named  in  their  order.  The  Legisla- 
ture did  assign  an  additional  member  to  each 
of  the  first  four  counties  named,  and  when  it 
came  to  Monroe  skipped  and  gave  no  additional 
member  to  that  county,  but  did  instead  award 
one  to  Steuben.  It  refused  to  give  an  addi- 
tional one  to  St.  Lawrence,  but  gave  one  to  the 
succeeding  county,  Westchester.  It  gave  one 
to  Queens  and  one  to  Dutchess,  but  gave  none 
to  Chautauqua.  In  preference  to  Monroe,  St. 
Lawrence  and  Chautauqua,  it  gave  an  addi- 
tional member  to  Albany,  having  a  much 
smal  ler  remainder  than  the  others,  it  gave  one 
to  New  York  county,  which  had  a  remainder 
of  8,818,  and  one  to  Rensselaer,  having  a 
remainder  of  24,081.  Neither  Albany,  New 
York  county  nor  Rensselaer  had  a  remainder 
equal  to  any  of  the  eleven  counties  named,  and 
in  some  of  the  cases  the  disproportion  was  very 
great. 

The  inequality  in  the  distribution  of  political 

Eower  under  this  api)ortionment  is  illustrated 
y  another  form  of  statement  contained  in  the 
opinion  of  Judge  Dwight  Dutchess  county, 
with  a  population  less  than  St.  Lawrence, 
receives  double  the  representation  of  the  latter; 
Albany  county,  with  less  than  twice  the  pop- 
ulation of  St.  Lawrence,  receives  four  times 
its  representation;  and  Monroe  county,  with 
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24,000  more  population  than  Albany,  recelTes 
one  less  representation. 

The  question  is,  Was  this  apportionment  of 
members  to  counties  having  smaller  remain- 
ders of  representative  population  than  other 
counties,  and  giving  tbe  former  additional 
representatioD  deniea  to  tbe  latter,  a  compli- 
ance with  the  command  of  tbe  Constitution 
that  the  apportionment  should  be  made  *'  as 
nearly  as  may  be"  according  to  the  number  of 
inhabitants  of  the  respective  counties.  I  think 
the  question  admits  of  but  one  answer,  and 
that  it  is  incontestable  in  reason,  that  the 
constitutional  rule  required  that  the  eleven 
members  should  have  been  assigned  to  the 
counties  having  the  highest  remainders.  This 
would  have  been  tbe  nearest  approximation  to 
equality,  according  to  population.  That  this 
is  so  is  a  mathematical  certainty,  and  admits 
of  no  controversy. 

A  question  identical  in  principle  was  consid- 
ered by  Mr.  Webster  in  a  report  made  to  the 
United  States  Senate  in  1882,  by  a  committee 
of  that  body,  of  which  Mr.  Webster  was 
chairman,  relating  to  the  rule  which  ought  to 
prevail  in  the  apportionment  of  meml^rs  of 
Congress  among  the  states.  The  Federal  Con- 
stitution provides  (art.  1,  %  8)  that  '*  represen- 
tatives and  direct  taxes  shall  be  apportioned 
among  the  several  states  according  to  their 
respective  numbers,"  etc.  The  question  con- 
sidered by  the  committee  was  as  to  what  was 
tbe  constitutional  method  of  apportioning  un- 
assi^ned  representatives  as  between  states 
having  fractions  of  population  less  than  a  full 
ratio.  The  committee  were  unanimously  of 
the  opinion  that  the  loss  of  members  arising 
from  the  residuary  numbers  should  be  made 
by  assigning  as  many  additional  members  as 
are  necessary  for  that  purpose  to  the  states 
having  the  largest  fractional  remainders,  and 
this  was  the  rule  subsequently  adopted  by 
Congress.  8  Webst  Wks.  868.  It  will  be 
observed  that  the  words  "  as  near  as  may  be" 
are  not  in  the  provision  of  the  Federal  Consti- 
tution, but  it  was  the  opinion  of  the  committee 
that  tbe  meaning  was  the  same  as  if  these  words 
had  been  inserted.  Mr.  Webster  said:  "The 
Constitution  therefore  must  be  understood,  not 
as  enjoining  an  absolute  relative  equality, 
because  that  would  be  demanding  an  impossi- 
bility, but  as  requiring  Congress  to  maKe  an 
apportionment  oi  representatives  among  the 
several  states  according  to  their  respective 
numbers,  as  near  as  may  be.  That  which 
cannot  be  done  perfectly,  must  be  done  in  a 
manner  as  near  perfection  as  can  be.  If  ex- 
actness cannot  from  the  nature  of  things  be 
attained,  then  the  nearest  practicable  approach 
to  exactness  ought  to  be  made.  Congress  is 
not  absolved  from  all  rule  merely  because  the 
rule  of  perfect  justice  cannot  be  applied.  In 
such  a  case  approximation  becomes  a  rule;  it 
takes  the  place  of  the  other  rule,  which  would 
be  preferable,  but  which  is  found  Inapplicable, 
and  becomes  itself  an  obli^tion  of  binding 
force.  Tbe  nearest  approximation  to  exact 
truth,  or  exact  right,  when  that  exact  truth  or 
that  exact  right  cannot  be  reached,  prevails  in 
other  cases,  not  as  matter  of  discretion,  but  as 
an  intelligible  and  definite  rule  dictated  by 
justice  and  conforming  to  the  common  sense  I 
of  mankind;  a  rule  of  no  less  binding  force  in  ] 
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cases  to  which  It  is  applicable,  and  no  more  to 
be  departed  from  than  any  other  rule  or  obli- 
gation." 

Again  (p.  879):  "  The  Constitution,  as  the 
committee  understood  it,  says,  representatives 
shall  be  apportioned  among  the  states  accord- 
ing to  their  respective  numbers,  as  near  as  may 
be.  The  rule  adopted  by  the  committee  says, 
out  of  the  whole  number  of  the  House,  that 
number  shall  be  apportioned  to  each  state 
which  comes  nearest  to  its  exact  right  according 
to  its  number  of  people." 

No  one  can  fail  to  perceive  tbe  analogy 
between  tbe  question  discussed  in  this  report 
and  that  which  is  involved  in  the  apportionment 
now  under  consideration.  The  argument 
urged  upon  us  that  the  words  "  as  nearly  as 
may  be"  give  a  discretion  to  the  Legislature  if 
it  means  anvthing,  as  applied  to  the  circum- 
stances of  this  case,  means  that  the  Legislature 
may  disregard  tbe  plain  meaning  and  mandate 
of  tbe  Constitution.  I  deny  that  the  rule  that 
apportionment  must  be  "  as  nearly  as  may  be** 
according  to  population,  is,  or  under  any  cir- 
cumstances can  be  discretionary.  I  can  con- 
ceive that  an  Apportionment  Act  should  not 
be  held  to  be  unconstitutional  for  every  trivial 
departure  from  the  rule  of  equality.  Some 
mistakes  will  invariably  be  made  in  tbe  enu- 
meration in  the  first  instance,  and  afterward 
by  the  Legislature  in  making  the  apportion- 
ment, although  it  may  act  under  the  most 
sincere  desire  to  apply  the  rule  of  the  Consti- 
tution. But  because  tbe  apportionment  cannot 
be  exact  according  to  population,  and  some 
inequality  is  unavoidable,  this  does  not  absolve 
tbe  Legislature  from  iipplving  the  rule  in  every 
case,  and  it  cannot,  under  the  cover  of  tbe 
words  "  as  nearly  as  may  be,"  disregard  the 
rule  and  relegate  the  proceeding  to  the  domaia 
of  discretionary  powers  and  escape  its  binding 
obligation.  When  the  court  can  see  that  the 
rule  of  the  Constitution  was  not  in  fact  applied, 
and  the  circumstances  for  its  application  were 
clear  and  unequivocal,  then  there  is  nothing 
left  to  the  court  but  to  declare  the  apportion- 
ment void.  The  suggestion  that  the  circum- 
stances under  which  Legislatures  act  in  such 
matters  give  opportunity  for  the  play  of 
passion  and  prejudice,  and  therefore  this  must 
be  considered  in  determining  the  validity  of  ao 
Apportionment  Act,  seems  to  me  to  have  no> 
place  in  this  discussion.  The  very  object  of 
constitutional  restrictions  is  to  establish  a  rule 
of  conduct  which  cannot  be  varied  according 
to  the  passion  or  caprice  of  a  majority,  and  to- 
fix  an  immutable  standard  applicable  under  aU 
circumstances.  If  a  departure  from  the  fun- 
damental law  by  legislatures  can  in  one  case 
be  justified  by  tbe  frailties  of  human  nature, 
and  the  constitutionidity  of  an  Act  may  be 
made  to  depend  in  one  case  upon  such  & 
consideration,  the  constitutionality  of  all  le^ 
islation  may  be  governed  by  the  same  rule.  I 
have  said  the  very  object  in  imposing  restraints 
in  the  Constitution  is  to  protect  great  principles 
and  interests  against  tbe  operation  of  such 
eccentric  and  disturbing  forces.  The  discre- 
tion of  the  XiC^islature,  if  any,  in  apportioninr 
members,  ends  where  certainty  begins,  and 
that  point  was  reached  when  the  counties 
having  the  largest  remainders  were  ascer- 
tained.   The  attempt  to  justify  the  apportion^ 
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ment  of  1892  by  the  fact  asserted  (which  seems  I 
to  be  true)  that  the  apportiODinent  of  1879  was 
subject  to  as  great  or  greater  objection  od  the 
score  of  inequality  tbao  the  later  Act,  falls 
because  the  fact  is  irrelevant.  It  is  one  thing 
that  a  Legislature  has  disregarded  its  dutv  on 
a  former  occasion  and  that  the  people  have 
acquiesced  in  the  usurpation,  and  <^utte  a 
different  and  a  much  more  serious  thing  if  such 
a  disregard  of  constitutional  limitation  should 
receive  Judicial  sanction. 

Eefcrcnce  was  made  on  the  argument  to  the 
senate  districts  constituted  bv  the  Constitution 
of  184G,  and  by  tbc  convention  which  framed 
that  instrument.  The  tables  presented  bv  the 
attorney-general  show  that  the  ratio  for  a 
district  was  about  81,000,  and  the  greatest 
variations  were  in  New  York,  which  with  four 
senators  had  a  remaining  surplus  of  about 
48,000.  a  little  more  than  half  enough  for 
another  senator,  and  in  the  thirtieth  district, 
which  consisted  of  the  counties  of  Allegany 
and  Wyoming,  in  which  there  was  a  deficiency 
of  about  28.0(a^.  These  were  the  two  extremes. 
The  problem  to  be  solved  had  three  inflexible 
elements  preventing  equality  and  compelling 
inst  end  approximation .  The  convention  found 
in  existence  a  Senate  of  thirty-two  members 
elected  in  eight  districts  or  four  from  each. 
Those  districts  were  to  be  changed  from  eight 
to  thirty-two,  each  electing  a  single  senator. 
That  was  the  first  condition.  The  next  was 
that  no  county  should  be  divided  unless  it  was 
entitled  to  two  or  more  senators;  and  the  third 
that  the  districts  should  be  composed  of  con- 
tiguous territory.  The  debates  show  that  it 
was  quite  generally  conceded  that  a  nearer 
approach  to  eqiiality  could  only  be  reached  bv 
enlarging  the  numt)er  of  the  distHcts,  which 
the  convention  was  unwilling  to  do;  and  no 
different  and  better  apportionment  consistent 
with  the  conditions  was  formulated  by  any- 
body, or  shown  to  be  reasonably  possible,  it 
was  the  opinion  of  the  members  of  the  conven- 
tion, as  shown  by  tbe  debates,  that  no  nearer 
approach  to  the  equality  for  which  thev  strug- 
gled could  be  reasonably  attained.  To  cite  a 
necessary  inequality  as  a  precedent  for  an 
unnecessary  one,  a  discrepancy  compelled  by 
inexorable  conditions  for  one  which  there  was 
perfect  freedom  to  avoid,  the  compulsion  of 
an  inherent  diflSculty  for  a  wrong  both  volun- 
tary and  needless,  constitutes  no  answer  to  tbe 
inequalities  in  the  assembly  apportionment. 
If  in  1846  there  had  been  one  additional  senator 
to  be  allotted  to  some  one  district  and  such 
fdlotment  had  been  denied  to  the  first  district 
with  a  surplus  of  48,000,  and  given  to  the 
thirteenth,  with  a  surplus  of  about  1,000,  it 
would  have  been  a  precedent  for  what  was  done 
In  the  case  at  bar. 

The  convention  in  projecting  the  new 
scheme  was  treading  on  unfamiliar  ground, 
but  it  did  not  leave  in  doubt  the  rule  bv  which 
future  Legislatures  should  be  govemea. 

The  departure  from  the  constitutional 
method  in  the  Act  of  1892  is  substantial,  and 
its  validity  having  been  challenged  in  the 
courts,  it  cannot  be  upheld  without  establish- 
ing a  dangerous  precedent  for  the  future. 
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The  daim  that  the  Legislature  in  making  an 
apportionment  may  ti^e  into  conslderatioii 
the  probable  unequal  growth  of  populations, 
has  no  support  in  the  Constitution.  The  ap- 
portionment is  to  be  based  on  existing  popu- 
lations, as  ascertained  b^  the  preceding  enu- 
meration. The  decennial  enumeration  and 
apportionment  is  the  constitutional  remedy 
for  any  such  temporary  inequalities.  If  the 
Legislature  was  permitted  to  act  upon  the 
ground  suggested,  it  would  introduce  a  nK>st 
uncertain  element,  and  might  be  made  the 
cover  for  great  abuses.  It  is  plain  that  in  tbe 
present  case  the  inequalities  are  not  attribu- 
table to  any  such  consideration.  Monroe 
county,  containing  a  rapidly  growing  city, 
and  with  a. much  larger  population  than  Al- 
bany county,  was  given  three  members,  and 
Albany  was  given  four,  it  is  unnecessary  to 
consider  in  this  case  the  question  of  the  con- 
stitutionality of  the  Act  of  1^92,  so  far  as  it  re- 
lates to  senate  districta  The  inequalities  in 
some  instances  are  very  great,  and  seem  to 
have  been  unnecessary.  For  example,  one  of 
the  districts  in  the  city  of  New  York  has  a 
population  of  241,188.  while  another  district 
m  the  same  city  has  a  population  of  106,720, 
and  they  are  not  bounded  by  ward  or  election 
district  lines.  But  having  reached  the  con- 
clusion that  the  Apportionment  Act  in  the 
apportionment  of  members  of  Assembly  vio- 
lates the  Constitution,  the  question  as  to  the 
senate  districts  is  unimportant  in  the  decision 
of  this  case.  The  Act  must  stand  or  fall  as  a 
whole,  and  if  in  respect  to  one  branch  of  the 
Legislature  the  Act  is  unconstitutional,  it  can- 
not be  upheld  as  to  the  other. 

I  shall  not  undertake  to  show  that  the  «|ues- 
tion  presented  is  of  judicial  cognizance.  Tnat 
it  is  a  Judicial  question  cannot,  under  ine  au- 
thorities, be  denied.  The  Legislature  and  the 
courts  are  alike  bound  to  oMy  the  Constitu- 
tion,and  if  the  Legislature  transgresses  the  fun- 
damental law  and  oversteps  in  legislation  the 
barriers  of  the  Constitution,  it  Is  a  part  of  the 
liberties  of  the  people  that  the  Judicial  depart- 
ment shall  have  and  exercise  the  power  of 
protecting  the  Constitution  itself  against  in- 
fringement. 

The  power  of  the  courts  to  set  aside  an  un- 
constitutional apportionment  has  quite  recent- 
ly been  asserted  and  exercised  by  the  courts  of 
Wisconsin  and  Michigan.  State  v.  Cunning- 
ham (Wis.)  15  L.  R  A.  561;  Oiddings  v. 
Blacker  (Mich.)  ante,  402;  Houghton  County 
Suprs,  V.  Blacker  (Mich.)  anU,  432.  These 
cases  consider  with  much  ability  the  question 
of  Judicial  power,  and  determine  that  a  sub- 
stantial departure  in  an  Apportionment  Act 
from  the  rule  of  equality,  renders  it  void. 

I  reooffnize  the  gravi^  of  the  question  now 
presentea.  Nor  do  I  fail  to  appreciate  that 
holding  the  Apportionment  Act  void  will  pro- 
duce temporary  inconvenience,  but  the  evUs 
which  may  flow  from  this  are  not  to  be  com- 
pared, I  think,  with  the  public  injury  which 
will  result  from  sanctioning  a  disregard  of 
one  of  the  vital  prlnciplev  of  representative 
government. 
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1.  A  person  prevented  fk*om  contintting^ 
hifl  contract  by  the  arbitrary  act  of 
the  other  party  may  dtercffard  It  and  recover 
the  yalae  of  his  servioes  rendered  in  partial  per- 
formance of  it. 

£•  The  death  of  a  woman  whoee  serv- 
ices  and  attendance  are  contemplated 
in  a  contract  by  which  she  and  her  husband 
agreed  to  board,  care  for  and  maintain  her  aant 
during  life,  makes  such  a  substantial  faUuVe  in 
the  consideration  that  the  aunt  is  Justified  In 
rescinding  the  contract. 


8.   The  prevention  by  the  act  of  God  of 
ftill  performance  of  an  entire  contract 

will  permit  a  recovery  upon  an  Implied  aasumpsit 
for  personal  services  already  rendered  in  part 
performance  of  the  contract. 
4.  A  count  in  quantum  meruit  ie  not 
necessary  to  permit  a  recovery  for 
personal  services  in  part  performance  of  a 
contract  which  it  has  become  impossible  to  com- 
plete where  the  declaration  contains  the  com- 
mon count  in  indeMtatuB  for  work  and  labor. 

(April  11,1802.) 

PETITION  by  defendant  for  a  new  trial  of 
an  action  brou^t  to  recover  the  v<due  of 
board,  care  and  services  which  had  been  fur- 
nished by  plain lifl  to  defendant,  and  in  which 


VOTR,— Recovery  for  servieet  on  contrcict  inUrrvpted 
uv  Bickneu  or  death. 

The  doctrine  of  the  above  case  that  a  recovery 
may  be  had  for  services  performed  under  a  con- 
tract the  completion  of  which  is  prevented  by  siuk- 
ness  or  death  is  supported  by  practically  unani- 
mous authorities. 

The  illness  of  an  employ^  has  been  held  in  numer- 
ous cases  a  suflBcient  excuse  for  failure  to  complete 
an  entire  contract  for  services,  and  to  entitle  him 
to  recover  on  a  quantum  meruU  for  the  services 
actually  performed.  Fenton  v.  Clark,  It  Vt657; 
Seaver  v.  Morse,  20  Vt  683;  Hubbard  v.  Belden,  27 
Vt.  645:  Fahy  v.  North,  19  Barb.  841;  Clark  v.  GU- 
bert,  26  N.  Y.  279, 84  Am.  Dec.  180;  Wolfe  v.  Howes, 
20  N.  T.  197, 76  Am.  Dec.  888;  Ryan  v.  Dayton,  25 
Conn.  188,  66  Am.  Dea  660;  Green  y.  Gilbert,  21 
Wis.  803;  Coe  v.  Smith,  4  Ind.  79;  Lakeman  v.  Pol- 
lard, 48  Me.  468;  Dickey  v.  Linsoott,  20  Me.  468; 
Hariarrave  v.  Conroy,  19  N.  J.  Bq.  28L 

And  after  recovery  from  his  illness  the  employ^ 
need  not  return  and  offer  to  complete  his  service. 
Seaver  v.  Morse  and  Hubbard  v.  Belden,  auprcu 

The  terms  of  the  contract  furnish  the  measure  of 
recovery,  subject  to  reduction  for  the  damages 
caused  to  the  employer,   dark  v.  Gilbert,  supra. 

But  an  Indiana  case  holds  that  the  recovery  can- 
not be  for  more  than  the  amount  of  benefit  con- 
ferred, and  in  no  case  more  than  a  proportionate 
part  of  the  contract  price  for  the  work  done.  Ooe 
V.  Smith,  supra. 

This  was  a  case  in  which  an  attorney  was  em- 
ployed for  a  lump  sum  to  conduct  a  law-suit. 

So  in  Wisconsin  it  is  said  that  the  recovery  is  not 
•on  the  contract,  but  on  (juantwn  meruiL  Green  y. 
Gilbert,  tupra. 

The  damages  caused  by  the  failure  to  perform 
the  services  may  be  deducted  from  the  recovery, 
Patrick  V.  Putnam,  27  V  t.  767. 

Perhaps  these  cases  do  not,  when  considered  with 
teference  to  the  facts,  really  deny  the  rule  of  the 
New  York  case  which  allows  the  contract  rate  of 
compensation  to  govern  after  deducting  the  dam- 
4mre8. 

The  same  doctrine  which  is  held  In  the  above 
cases  appears  also  in  the  decision  that  an  agree- 
ment to  give  notice  before  leaving  service  does  not 
apply  to  a  case  of  sickness.  Fuller  v.  Brown,  11 
Met.  440;  Harrington  v.  Fall  River  Iron  Works  Co. 
119  Mass.  82. 

Another  Maanuihusetts  case  extends  the  doctrine 
by  a  decision  that  the  sickness  of  an  apprentice 
Indentured  for  three  years  is  no  ground  for  the 
abatement  or  diminution  of  his  stipulated  wages 
during  that  time  so  long  as  he  lives.  Caden  v. 
Farwell,  06  Mass.  137. 
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The  doctrine  is  also  applied  in  a  decision  that  an 
agreement  to  pay  a  person  employed  by  the  year 
in  case  of  his  death  during  the  year  at  a  certain 
*^  pro  rated  sum  '*  per  annum,  requires  payment  lo 
be  computed  to  the  day  of  his  death,  and  not 
merely  to  the  time  when  he  ceased  work  by  reason 
of  sickoess.    Dunlap  v.  Montgomery,  128  Pa.  27. 

The  employment  of  an  attorney  is  within  the 
above  rule  as  to  the  effect  of  the  interruption  of 
his  servioes  by  sickness  or  death.  Coe  y.Smith,  4 
Ind.  79. 

So  is  the  employment  of  a  consulting  engineer 
and  his  death  during  bis  period  of  employment 
authorizes  a  recovery  for  what  he  had  already 
earned.  Stubbs  y.  Holywell  R.  Co.  L.  B.  8  Bxch* 
81L 

But  an  absolute  agreement  to  serve  twelve 
months  as  a  condition  of  compensation  Is  not  ex- 
cused by  sickness.  Greene  y.  Linton,  7  Port  (AhU 
188. 

The  death  of  an  overseer  under  a  oontraot  for  a 
year  was  held  in  an  early  Alabama  case  not  to  per- 
mit pro  rata  compensation  for  a  part  of  the  serv- 
ices which  had  been  performed.  Givhan  v.  Dai- 
ley.  4  Ala.  886. 

But  this  rule  has  been  changed  tn  that  state  by 
Ala.  Code,  12922.    Dryer  v.  Lewis,  87  Ala.  861. 

In  admiralty  a  special  rule  has  been  followed. 
In  Chandler  y.  Grieves,  8  H.  BL  006,  noie^  ft  was 
held  that  the  wages  of  a  seaman  for  the  whole 
voyage  became  due  by  admiralty  usage  when  ba 
became  disabled  during  the  voyage. 

This  rule  was  followed  in  Sims  y.  Jackson,  IPet. 
Adm.  167;  but  is  said  by  the  court  in  Gray  y. 
Murray,  8  Johns.  Ch.  167, 1  L.  ed.  680,  to  have  been 
rejected,  after  full  consideration,  in  Natterstrom 
y.  Smith,  2  Hail,  L.  J.  868. 

In  Cutter  v.  Powell,  6  T.  R.  830.  no  wages  were 
allowed  a  sailor  who  died  on  a  voyage  and  who 
had  taken  for  his  servioes  a  promissory  note  for 
much  more  than  '^ordinary  wages  *^  provided  he 
proceeds,  continues  and  does  bis  duty**  to  port. 

Bee  discussion  of  this  case  in  the  opinion  of  the 
main  case  above. 

In  Gray  y.  Murray,  8  Johns.  Ch.  107, 1 L.  ed.  680, 
a  supercargo  whose  contract  was  for  a  peroentara 
on  the  value  of  the  property  brought  home  died 
during  the  voyage,  but  provided  substitutes  to  be 
paid  out  of  his  oommissions  and  who  completed 
his  work,  and  it  was  held  that  the  full  compensa- 
tion agreed  upon  was  earned. 

For  note  on  the  effect  of  intervening  impossibili- 
ties to  perform  as  a  relief  from  the  obligation  of  a 
contract,  see  Stewart  y.  Stone  (N.  Y.)  14  L.  B.  A* 
216b  B.A.B. 


See  also  21  L.  B.  A.  645,  726;  24  L.  R.  A.  113;  32  L.  R.  A.  620. 
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•  verdict  bad  been  returned  in  favor  of  plain- 
ti£F.     Deni^. 

Tbe  Facts  are  stated  in  tbe  opinion. 

Mr.  Samuel  W.  K.  Allen,  for  defendant, 
in  support  of  the  petition: 

The  contact  is  entire,  and  plaintiff  must 
«how  full  performance  or  a  readiness  to  per- 
form in  full  all  tbe  obligations  on  his  part  be- 
fore be  can  recover. 

The  declaration  contains  only  a  portion  of 
tbe  common  counts  and  no  special  count. 
The  evidence  at  least  shows  a  contract  which 
bas  not  been  executed.  Such  evidence  will 
not  support  such  a  declaration. 

Tbe  plaintiff  should  have  declared  specially 
on  his  contract. 

1  Chill  V,  PI.  ed.  1809,  p.  889,  16lb  Am.  ed. 
pp.  350-8(50. 

Mr.  Charles  J.  Arms,  for  plaintiff,  con- 
tra: 

This  agreement  was  doubly  within  the  Statute 
of  Frauds,  as  it  was  not  to  be  performed  within 
one  year  and  stipulated  for  the  conveyance  of 
a  leasehold  interest  in  land. 

Fitter  V.  Arnold,  2  New  Eng.  Rep.  621,  16 
R.  I.  850. 

Plaintiff  being  precluded  from  suing  upon 
the  invalid  agreement  relies  upon  the  defend- 
ant's implied  promise  to  pay  him  what  his  la- 
bor and  services  were  reasonably  worth. 

Quantum  mervit  and  quantum  TcUldHxt 
counts  are  wholly  unnecessary,  and  under  an 
imiehiiatus  count  in  assumpsit  or  debt  plaintiff 
may  recover,  although  there  be  no  eviaence  of 
«  fixed  price. 

1  Chitty,  PI.  lath  Am.  ed.  (^  853. 

A  party  who  refuses  to  go  on  with  an  agree- 
ment void  by  the  Statute  of  Frauds  after  hav- 
ing derived  a  benefit  by  a  part  performance 
must  pay  for  what  he  bas  received. 

LockwoodY,  Barnes,  8  Hill,  128, 88  Am.  Dec. 
«20. 

An  oral  agreement  within  the  Statute  of 
Frauds  for  services  cannot  be  set  up  in  de- 
fense to  an  action  on  a  ^antum  meruit  for 
services  performed  under  it. 

Kinfi  V.  Wdeome,  5  Gray,  41. 

Plaintiff  contends  that  induced  by  the  con- 
tract he  furnished  to  defendant  labor,  supplies, 
and  services.  It  would  be  iniquitous  to  rule 
that  he  has  no  redress  for  bis  loss  and  injury. 
If  the  pKTOvisions  of  tbe  Statute  of  Frauds  is  to 
liave  this  effect,  instead  of  preventing  fraud,  it 
will  be  making  it  the  instrument  and  means  of 
perpetuating  traud. 

Bajf  V.  Young,  18  Tex.  650;  Won  settler  v. 
Lee,AO  Kan.  867;  Butcher  SUel  Works  y.  At- 
kinson, 68  111.  421;  Freeman  v.  Fass,  5  New 
£ng.  Rep.  802,  145  Mass.  861;  MiUer  v.  Eld- 
ricQe,  126  Ind.  461;  TowsUyY,  Moore,  80  Ohio, 
St.  184;  Fraser  v.  Route,  106  HI.  563;  MiUs  v. 
Joiner,  20  Fla,  479;  Buckingham  v,  Ludlum, 
^7  N.  J.  Eq.  187:  Cohen  v.  Stein,  61  Wis.  508; 
Cadman  v.  Markle,  6  L.  R.  A.  707,  76  Mich. 
448. 

Indehiiatus  assumpsit  will  lie,  whether 
plaintiff  was  prevented  by  the  act  of  defendant 
•or  by  inevitable  accident. 

I9oU  to  Cutter  v.  FbweU,  2  Smith,  Lead. 
-Cas.  9th  Am.  ed.  pp.  1226,  1227;  Freeth  v. 
Burr,  L.  R  9  C.  P.  208. 

Upon  rescission,  plaintiff  bad  tbe  right,  if 
he  had  done  anything  under  the  contract,  to 
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sue  immediatdv  for  compensation  on  n /quan- 
tum meruit.  That  he  should  do  so  is  consistent 
with  reason  and  Justice,  for  it  is  clear  that  de- 
fendant cannot  be  allowed  to  take  advantage 
of  her  own  wrong  and  screen  herself  from 
payment  for  what  baa  been  done,  by  ber  own 
tortious  refusal  to  perform  her  part  of  the 
contract,  which  refusal  alone  has  enabled 
plaintiff  to  rescind  it. 

Note  to  Cutter  v.  F&wea,  2  Smith,  Lead.  Gas. 
9th  Am.  ed.  p.  1241;  Perkins  v.  Hart,  24  U.  S.  11 
Wheat.  287,  6  L.  ed.  463;  MiteheU  v.  Scott,  41 
Mich.  108;  Hoagland  v.  Moore,  2  Blackf.  167; 
and  cases  cited  in  1  Wait,  Act  &  Def.  882; 
Kelly  V.  Rotoane,  88  Mo.  App.  440;  Moulton  v. 
7'rask,  9  Met.  577;  Selby  v.  Hutchinson,  9  111. 
819;  Dubois  v.  Delaware  db  K  Canal  Co.  4 
Wond.  2b5:  Steeples  v.  Newton,  7  Or.  110,  83 
Am.  Rep.  705. 

Where  tbe  plaintiff  is  at  liberty  to  treat  tbe 
contract  as  at  an  end,  though  only  partly  per- 
formed, he  may  declare  on  the  common  counts 
and  recover  wnat  his  services  were  worth. 

Cadman  v.  Markle,  5  L.  R.  A.  707,  note,  76 
Mich.  448;  Dane,  Abr.  chap.  9.  art.  22,  §§  17, 
18;  Anthon,  Am.  Prec.  114,  116. 

If  plaintiff  had  been  incapacitated  by  the 
death  of  his  wife  for  the  performance  of  bis 
contract^-wbich  was  not  shown  at  the  trial — 
he  could  still  recover  in  this  action  *vhat  his 
services  were  reasonably  worth. 

Fuller  y.  Brmon,  11  Met.  440;  Beater  y.  Morse, 
20  Vt.  620;  Fent(m  v.  Clark,  11  Vt  557; 
Haynes  v.  St.  Louis  Second  Baptist  Church,  12 
Mo.  App.  646. 

Doii£^las9  fTl,  delivered  the  opinion  of  the 
court: 

This  is  an  action  of  assumpsit,  brought  to 
recover  compensation  for  board,  maintenance, 
care,  and  nursing  for  890  weeks  from  April  1, 
1881.  to  October  1,  1888,  at  $5  per  week,— 
$1,950.  Tbe  declaration  contains  tbe  common 
counts  in  indebitatus  assumpsit  for  goods  sold 
and  delivered,  work  and  labor,  money  had  and 
received,  and  for  interest.  The  Jury  returned 
a  verdict  for  the  plaintiff,  and  assessed  his 
damage's  at  $1,072.50,  being  at  the  rate  of  $2.75 
per  week  for  890  weeks.  It  appeared  that  tbe 
services  rendered  were  induced  by  a  parol 
agreement  between  the  parties  by  which  the 
plaintiff  agreed  that  be  and  his  wife  should 
live  in  the  bouse  of  the  defendant  and  care  for 
and  maintain  her  during  her  natural  life,  and 
tbe  defendant  agreed,  in  consideration  of  these 
services,  that  she  would  charge  no  rent  for  the 
bouse,  would  pay  $8  per  month  board,  and 
would  give  the  house  and  leasehold  interest  in 
tbe  lot  to  the  plaintiff  at  defendant's  death. 
She  did  not  pay  the  board  as  agreed,  but  did 
pay  some  milk  bills  for  tbe  plaintiff  on  ac- 
count. PiaintiflTs  wife  died  February  1 3, 1888, 
and  from  that  time  he  furnished  liousekeeoers. 
In  August,  1888,  defendant  notified  plaintiff  to 
leave  the  house,  and  he  removed  October  1. 
Evidence  was  introduced,  against  the  objection 
of  defendant,  of  the  value  of  the  services 
rendered.  The  defendant  now  prays  for  a  new 
trial,  on  tbe  ground  that  the  services  were 
performed  under  an  entire  contract,  which  was 
not  completed  by  the  plaintiff  because  of  the 
death  of  his  wi^,  whose  personal  attendance 
formed  an  essential  part  of  the  consideration 
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of  It,  'and  because  the  evidence  objected  to  was 
iDadmissible  uoder  the  declai*atioD.  The 
plaintiff  cootends  that  after  the  death  of  his 
wife  the  same  services  were  rendered  by  the 
housekeepers  whom  he  en^ged,  and  that  he 
was  prevented  from  completing  the  contract  by 
the  defendant,  who  ejected  him  from  the 
house,  and  not  by  his  wife's  death. 

The  questions  which  are  raised  by  the  peti- 
tion are  whether  the  plaintiff  can  recover  what 
his  services  are  reasonably  worth,  notwith- 
standing the  making  of  the  contract,  and,  if 
so,  whether  this  declaration  is  sufficient  with- 
out a  count  in  quantum  meruit  to  admit  evi- 
dence of  the  value  of  the  services  and  to  sustain 
Judgment  therefor.  We  cannot  doubt  that 
when  this  action  was  brought  the  agreement 
had  been  annulled,  if  it  ever  had  bad  any 
validity.  If  the  leasehold  interest  were  for  a 
term  exceeding  one  year,  the  aji^reement 
amounted  to  an  attempt  to  convey  an  interest 
in  real  estate  by  parol,  and  was  void  under  the 
Statute  of  Frauds.  In  such  case,  as  the  de- 
fendant refused  to  continue  the  arrangement, 
whether  Justiflalily  or  not,  the  plaintiff  is  enti- 
tled to  recover  the  value  of  his  services  already 
rendered.  Lackwood  v.  Barnett,  8  Hill,  128,  88 
Am.  Dec.  620;  King  v.  Welcome,  6  Gray,  41. 

While  it  seems  to  be  assumed  that  the  lease 
was  for  a  long  term,  and  the  probabilities  of 
the  situation  lead  us  to  the  same  supposition, 
unfortunately  there  is  no  evidence  reported 
which  enables  us  to  find  the  fact,  and  we  can- 
not presume  that  the  agreement  was  void 
without  proof.  We  must  therefore  consider 
the  agreement  as  orieinally  binding,  and  de- 
termine the  rights  of  the  parties  upon  that  view 
of  the  case. 

If  tbe  plaintiff  was  pretented  from  contin- 
uing bis  contract  by  the  arbitrary  act  of  the 
defendant,  he  may  disregard  it,  and  recover 
tbe  value  of  the  services  he  has  rendered  in 
partial  performance  of  it.  Greene  v.  HoUey,  6 
ll.  I.  260.  If  the  death  of  the  plaintiff's  wife 
was  a  substantial  failure  of  the  consideration, 
then  the  defendant  was  justified  in  rescinding 
the  contract,  as  the  full  performance  of  it  on 
the  part  of  the  plaintiff  had  become  impossible. 
We  think  such  was  the  case.  Tbe  personal 
services  and  attentions  of  the  wife  to  the  de- 
fendant, who  was  the  plaintiff's  aunt,  were 
undoubtedly  contemplated  by  the  parties  as 
more  agreeable  and  efficient  than  the  services 
of  strangers  could  be,  and  may  well  be  consid- 
ered an  essential  part  of  tbe  l^enefits  which  the 
defendant  was  to  receive.  Terrington  v. 
Greene,  7  R.  I.  589;  Knight  v.  Bean,  22  Me. 
581;  SpaMing  v.  Rom,  71  N.  Y.  40,  27  Am. 
Rep.  7;  Stetoart  v.  Loring,  5  Allen,  806, 81  Am. 
Dec.  747. 

The  question  is  then  presented  whether  a 
person  who  has  rendered  personal  services 
under  an  entire  contract  which  the  act  of  Qod 
has  prevented  him  from  fully  performing  can 
recover  upon  an  implied  assumpsit  what  ihose 
services  are  reasonably  worth.  In  case  of  the 
destruction  of  tbe  fruits  of  the  services,  so  that 
neither  party  has  the  value  of  them,  the  loss 
must  be  adjusted  according  to  the  scope  of  tne 
contract  and  the  circumstances  of  the  case,  and 
different  courts  may  come  to  diverse  conclu- 
sions in  cases  which  are  very  similar  to  each 
other.    But  when,  as  in  this  case,  the  defendant 
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has  received  and  retains  the  benefit  of  the 
services,  we  think  that  the  plaintiff  should 
recover.  It  Is  not  Just  that  we  should  benctit 
by  the  labor  of  another,  and  make  no  return, 
when  the  event  which  ends  the  service  happens 
without  fault  of  either  partv,  alld  is  not  ex- 
pressly or  impliedly  insured  against  in  the 
agreement  which  induced  the  labor.  Tl.is 
conclusion  seems  now  to  be  established  Iiy 
authority,  as  well  as  to  rest  in  sound  reasou. 
We  know  of  no  case  which  holds  that,  if  t?\e 
special  agreement  is  no  longer  binding,  tie 
plaintiff  may  not  resort  to  a  quantum  meruit 
The  leading  case  of  Gutter  v.  P&well,  6  T.  R. 
820,  held  the  special  contract  not  to  have  been 
annulled  by  deatb,  and  there  were  Circum- 
stances connected  with  the  agreement  which 
gave  color  to  that  construction.  The  con  tract 
was  to  perform  a  voyage  for  a  compensation 
to  be  paid  upon  arrival  largely  in  excess  of  tbe 
ordinary  wages  for  such  services.  The  sailor 
died  beiore  the  voyage  was  finished,  and  it 
was  held  that  his  administrator  could  not  re- 
cover anything.  The  king's  bench  seem  to 
have  felt  the  harshness  of  the  rule  they  were 
bound  by  even  in  that  case,  and  caused  inquiry 
to  be  made  if  some  custom  of  the  maritime  law 
might  not  be  fotind  to  mitigate  the  severity  of 
the  contract;  but  at  tbe  end  of  the  term,  no 
such  usage  having  been  found,  they  gave 
Judgment  for  the  defendant.  W.  W.  Story 
says  of  this  decision:  **  But  this  case  may  be 
explained  by  the  fact  that  ibe  thirty  eulnea» 
was  an  extra  price  for  tbe  voyaspe,  much  larf!er 
than  the  ordinary  wages  would  amount  to  for 
the  length  of  such  a  voyage,  and  that  both 
parties  understood  and  intended  that  the  con- 
tract should  be  entire,  and  that  the  sailor 
should  take  the  risk  of  the  whole  voyaf^e.  In 
other  tribtinals,  and  vhere  there  is  no  expressly 
entire  contract,  the  death  or  sickness  of  the 
laborer  is  a  sufficient  excuse  for  nonperform- 
ance, and  be  may  recover  pro  tan  to  for  the  time 
he  has  labored.'^'  1  Story,  Cont.  19;  Smith, 
Lead.  Gas.  9th  Am.  ed.  1288,  note  to  Cutter  v. 
JPmeell, 

The  death  of  either  party  puts  an  end  to  a. 
contract  for  personal  services,  unless  it  is  oth- 
erwise agreed.  President  Tucker,  of  the  Vir- 
ginia court  of  appeals,  referring  to  the  same 
case,  says:  "  That  case  can  only  be  Bustained, 
I  think,  on  the  ground,  principally  relied  on, 
of  extra  wages.  But,  notwithstanding  these- 
and  other  cases  which  vigorously  deny  com- 
pensation unless  there  is  entire  performance, 
there  can  be  no  doubt,  that  where  the  subject 
is  divisible,  where  the  failure  as  to  part  can  be* 
fairly  and  accurately  compensated  by  an  ap- 
portionment of  the  consideration,  the  law  per- 
mits, as  justice  certainly  requires,  that  it  should 
be  done."  Bream  v.  Marsh,  4  Leigh,  21,  29. 
In  Hay  nee  v.  8t,  Louie  Second  Baptiei  Ohureh, 
12  Mo.  App.  636,  589,  it  is  said  by  the  court: 
"  If  money  is  to  be  paid  when  the  work  is 
done,  nonperformance  of  the  work  is  a  good 
defense;  and  where  there  has  been  a  partial 
performance  only,  and  not  a  performance  of 
what  is  substantial  in  the  contract,  as  a  general 
rule  plaintiff  cannot  recover.  The  rule  always 
applies  when  tbe  nonperformance  is  voluntary 
on  the  plaintiff's  part.  But  when  the  nonper- 
formance is  caused  by  the  defendant  or  by  the 
act  of  Qod,  the  rule  is  not  always  applied,  and" 
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Id  this  cotiDtTT  (hitter  ▼.  PoweU  has  not  been 
followed,  but  In  con  tracts  for  services  sickness 
And  death  have  been  held  to  excuse  the  non- 
performance of  an  entire  contract."  See  also 
Carpenter  ▼.  Oajf,  12  R.  L  806;  Farroto  y. 
Wileon,  h.  R.  4  O.  P.  744. 

Wo{fe  V.  Eofoee,  20  N.  Y.  197,  75  Am.  Dec. 
^88,  &  closely  analogous  to  the  case  at  bar. 
The  plaintifTs  declaration  contained  the  com- 
mon counts  only  for  work,  labor,  and  services 
rendered  by  bis  testate  as  a  skilled  workman 
to  the  defendants.  A  contract  was  set  up  in 
•defense,  by  which  the  testator  had  agreed  to 
work  a  year  at  |40  per  month,  $10  of  which 
was  to  be  paid  monthly.  Before  the  end  of  the 
year  he  became  unable  to  work  from  sickness, 
and  so  continued  till  his  death.  It  was  held 
by  the  referee  that  by  reason  of  this  sickness 
and  death  of  the  workman  he  was  discharged 
from  the  further  performance  of  his  contract, 
and  his  executor  was  entitled  to  recover  a 
reasonable  compensation  for  his  services  pre- 
<:eding  the  sickness.  The  supreme  court  af- 
firmed the  deciRioB,  and  the  court  of  appeals, 
after  a  careful  examination  of  the  authorities, 
held  that  the  contract  contemplated  the  per- 
aona)  services  of  the  workman,  aod  that  full 
performance,  being  prevented  by  sickness  or 
-death,  was  not  a  condition  precedent  to  the 
right  to  recover,  and  laid  down  the  general 
proposition  that  one  who,  under  a  contract 
requirine  his  personal  services,  and  providing 
for  partial  pavment  during  the  employment 
«nd  the  remainder  at  the  end  ot  the  term, 
performs  services  valuable  to  the  emplover,  but 
•before  the  expiration  of  the  stipulated  period 


is  disabled  by  sickness  from  completing  his 
contract,  is  entitled  to  recover  as  upon  a  quan- 
tum meruit  for  such  services  as  he  rendered. 
Allen,  J.  (page  200),  in  considering  the  case  of 
Gutter  V.  Fmoell,  says  it  "  is  distinguishable  in 
this:  that  by  the  peculiar  wording  of  the  con- 
tract it  was  converted  into  a  wagering  agree- 
ment by  which  the  partv,  in  consideration  of 
an  unusoally  hi^h  rate  of  wages,  undertook  to 
insure  his  own  hfe,  and  to  render  at  all  hazards 
his  personal  services  during  the  voyage,  before 
the  completion  of  which  he  died.  See,  also, 
to  the  same  general  effect,  Fuller  v.  Brown,  11 
Met.  440;  Seaver  v.  Morae,  20  Vt.  620;  Fenton  v. 
Clark,  11  Vt  557;  Cadman  v.  Markle,  76  Mich. 
448,  5  L.  R.  A.  707,  note;  Clark  v.  Gilbert,  26 
K  Y.  279,  84  Am.  Dec.  180;  doe  y.  Smith,  4 
Ind.  79:  Hubbard  v.  Belden,  27  Vt.  645;  Patrick 
V.  Putnam,  Id.  769:  Lakeman  v.  Pollard,  48 
Me.  468;  Ryan  v.  Dayton,  25  Conn.  188,  65 
Am.  Dec.  600;  Oreen  v.  Gilbert,  21  Wis.  401. 

The  question  remains  whether  the  plaintiff's 
declaration  is  sufficient  without  the  count  in 
quantum  meruit.  We  think  it  is  sufficient  A 
connt  in  quantum  meruit,  as  well  as  one  in 
indebitatue  aseumpsit  for  work,  labor,  skill, 
care,  and  diligjence,  etc.,  claims  a  certain  sum 
as  due.  In  either  case  the  plaintiff  may  re- 
cover less,  and  the  Judgment  is  for  so  much  of 
his  stated  claim  as  is  found  to  be  Justlv  merited. 
The  counts  in  quantum  meruit  ana  quantum 
valebat  are  therefore  unnecessary  in  any  case. 
1  Chitty,  PI.  •852,  858. 

Tlie  petition  for  a  new  trial  muU  be  denied 
and  diemieeedn 


MINNESOTA  SUPREME  COURT. 


Charles  CHURCH,  by  His  Guardian  ad 
Litem,  Roseltha  Church,  Appt., 
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'^l.  ▲  eoBStmetion  train  of  deltadajit* 
in    ehar^    of  a   eonduetort    havliii^ 

^Head  notes  by  HisohxlLi  J, 


polled  Into  a  statloii*  the  eondoetor 
temporarily  left  the  traJn  to  attend  to  hJs 
usual  duties  at  the  station,  leavinflr  the  tndamen 
to  do  some  swttchiDff,  so  as  to  transpose  some  of 
the  oars:  one  of  the  brakemen,  called  *'head 
hrakeman,**  havlnir  charge  of  the  swltchlnff 
moTementfl  of  the  train.  At  the  request  of  this 
'*head  brakemaD,"  the  plaintiff,  a  bystander  at 
the  station,  got  on  the  oazs  to  aasM  In  the  s  wltoh- 
Ing,  and  while  doing  so  sustained  Injuries  caused 
by  the  movement  of  certain  car  tnicks  which 
were  loaded  on  one  of  the  cars,  and  which  were 


NosB.— FohmtMT,  who  ie. 

One  who  has  no  Interest  In  the  performanoe  of 
-the  work,  which  he  undertakes,  whether  of  his  own 
volition,  or  at  the  suggestion  of  others  engaged  In 
the  work,  and  merely  to  assist  them  in  its  perform- 
4inpe.  is  a  volunteer  and  assumes  aU  the  risks  of 
the  employment,  and  cannot  recover  for  injuries 
•oocasloned  by  an  aooident  happening  tlurongh  the 
negligence  of  those  with  whom  he  is  aoting.  May- 
ton  V.  Texas  ft  P.  R.  Co.  88  Tex.  77;  New  Orleans, 
J.  ft  O.  N.  B.  Go.  ▼.  Harrison,  48  Miss.  112 ;  Flower  v. 
Pennsylvania  B.  Co.  09  Pa.  210.  See  Mellor  v.  Mer^ 
-chants  Mfg.  Co.  6  L.  R.  A.  78e,  and  note,  IBO  Mass. 
^382.  See  also  Brock  v.  Copeland,  1  Bsp.  203;  Ilott 
-v.  Wilkes,  8  Bam.  ft  Aid.  804 ;  Bhrd  v.  Holbrook,  4 
Blng.  flSS;  Priestley  v.  Fowler,  8  Mees.  ft  W.  !: 
Da  vies  v.  Mann,  10  Mees.  ft  W.  646 ;  Lynch  v.  Nur- 
•din.  1  Q.  a  20:  Barnes  v.  Ward,  10  L.  J.  a  P.  106; 
Rigby  V.  Hewitt,  6  Bxch.  210;  Greenland  r.  Chap- 
16  L.  R.  A, 


'  lin.  Id.  248:  Hutchinson  ▼.  York,  N.  ft  B.  B.  Oo. 
Id.  848 :  Wlgmore  v.  Jay,  Id.  864;  Wiggett  v.  Fox, 
U  Bxoh.  881;  Manchester,  8.  ft  L.  B.  Co.  ▼.  Wallis, 
28  L.  J.  0.  P.  86;  I^jro  T.  Kewbold,  28  L.  J.  Bxch, 
106;  Tarrant  v.  Webb,  18  G.  B.  707;  Southoote  ▼• 
Stanley,  26  L.  J.  Exch.  380;  Paterson  y.  Wallace,  1 
Macq.  748;  Potter  y.  Faulkner,  81  L.  J.  Q.  B.  80; 
Warburton  v.  Great  Western  B.  Co.  L.  B.  2  Bxch. 
80.  38  L.  J.  I  Bxch.  0. 

But  it  would  be  otherwise  if  such  volunteer  was 
acting  at  the  time  in  furtherance  of  his  own  or  of 
his  master^  business. 

In  such  a  case  he  will  not  stand  in  the  relation  of 
a  fellow  servant  to  those  he  assists,  and  if  he  Is  in- 
jured by  their  negligence  the  doctrine  of  rtKiMndeal 
fitf>0rlor  will  apply  and  their  master  will  be  held 
responsible.  2  Thomp.  Neg.  1046,  citing  Holmes  v. 
Northeastern  B.  Co.  L.  B.  4  Bxch.  264,  L.  B.  0 
Exch.  128 ;  Wright  v.  London  ft  N,  W.  B.  Co.  L.  B. 
1  Q.  B.  Biv.  268. 


MimnaoTA  Sufbemb  Coubt. 
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not  properly  blocked.  Hisld,  that  the  brakeman 
had  no  authority  to  employ  additioDal  men  to 
aBSlst  In  switchlnflr.  The  fact  that  the  existint; 
force  mfgrht  have  been  insufficient  to  do  the  work 
did  not,  under  tbe  clrcumstaDces,  give  him  any 
implied  authority  to  do  so;  that,  if  any  one  on 
tbe  f^round  had  such  authority,  it  was  the  con- 
ductor. 


£•   The  plainttif  was  a  mere  wolimteery 

and  assumed  all  the  risks  of  the  situation. 

(June  22, 188S8.) 

APPEAL  by  plaintiff  from  an  order  of  the 
District  Court  for  Ramsey  County  over- 
ruling a  motion  for  new  trial  after  verdict  in 
favor  of  defendant  in  an  action  brought  to  re- 
cover damages  for  personal  injuries  alleged  to 
bave  resulud  from  defendant's  negligence. 
Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mr,  S,  P.  Crosby,  for  appellant: 

One  ^bo  is  engaged  in  defendant's  work,  at 
tbe  request  of  the  man  in  charge,  though  be 
expects  no  pay,  and  is  employed  for  a  mere 
temporary  purpose,  is,  for  the  time  being,  a 
servant  of  defendant,  and  entitled  to  the  same 
protection  as  any  other  servant. 

Johnson  Y.  AshlandWater  Co.  71  Wis.  653, 
77  Wis.  51. 

In  conducting  a  railroad,  personal  presence 
of  directors  and  oflScers  all  aJong  the  line  being 
impossible,  subordinates  with  more  or  less  dis- 
cretionary authority  are  indispensable. 

Michigan  Cent,  IL  Co,  v.  Dolan,  32  Mich. 
511. 

Tbe  principal  cannot  expect  third  persons  to 
have  notice  of  limitations  and  restriction  which 
are  in  their  nature  secret  and  undisclosed. 

Mechem,  Ag.  708.  734,  §^  714,  715. 

Tbe  plaintiff  in  tbe  case  seeing  Oleson  in 
charge  of  tbe  train  and  directing  its  move- 
ments had  a  right  to  presume  that  he  was 
clothed  (temporarily  at  least)  with  all  tbe  au- 
thority of  a  conductor  and  bad  a  right  to  call 
to  bis  aid  such  assistance  as  be  deemed  neces- 
sary for  the  proper  performance  of  bis  duties 
in  doing  the  switching  called  for. 

MercnanU  Nat.  Bank  of  Boston  v.  State 
Nat  Bank  of  Boston,  77  U.  S.  10  Wall.  604, 19 
L.  ed.  1008. 

Express  authority  for  this  purpose  was  not 
necessaiy.    In  such  an  emergency  there  must 


So  where  an  owner  of  freight  transported  by  a 
railway  company  was  allowed  to  assist  in  its  deliv- 
ery, and  in  so  doing  was  injured,  through  the 
negligence  of  defendant's  servants,  he  could  re- 
cover damages  of  the  company.  Holmes  v.  Korth 
Eastern  R.  Co.  and  Wright  v.  London  it  N.  W«  R. 
Co.  supra. 

So  where  a  street-car  passenger  volunteered  to 
assist  the  driver  in  backing  the  car  upon  a^witch, 
and  was  Injured  through  the  negligence  of  the 
driver  of  a  car,  coming  in  from  an  opposite  direc- 
tion, he  could  recover  damages  of  the  company. 
Mclntire  St.  B.  Co.  v.  Bolton,  1  West  Rep.  86,  48 
Ohio  St.  2StL 

One  who  volunteers  to  associate  himself  with 
defendant's  servant  in  the  performance  of  the  de- 
fendant's work,  and  this  without  the  consent  or 
even  the  knowledge  of  the  defendant,  cannot 
stand  in  a  bettor  position  than  those  with  whom  he 
associates  himself  with  respect  to  the  master's  lia- 

16  L.  R.  A. 


be  discretion  and  authority  somewhere,  to 
supply  the  place  of  disabled  or  missing  serv- 
ants, and  no  one  could  exercise  this  power  so 
well  or  so  prudently  as  tbe  conductor  in  charge 
of  the  train. 

Oeorgia  Pac.  B,  Co.  v.  Propst,  88  Ala.  524, 
85  Ala.  208,  90  Ala.  1:  8'oan  v.  Central  low 
B.  Co.  (Iowa)  11  Am.  &  Eng.  R.  K.  Cas.  145; 
Derrigan  v.  New  York  d  N,  E.  B.  Co,  52  Conn. 
285.  23  Am.  &  Eng.  R  R  Cas.  438;  Bouston 
A  T,  G,  B.  Co.  V.  Band  (Tex.)  9  Am.  &  Eng. 
R  R  Cas.  399. 

The  conductor  of  the  train  had  power  aod 
authority,  necessarily  implied  from  the  neces- 
sities of  the  case,  to  require  the  plaintiff  to  act 
as  brakeman  on  the  trip;  and  the  railroad  com- 
pany cannot  be  heard  to  say  that  he  was  act- 
mgoutside  the  scope  of  his  employment. 

Wood,  Neg.  876,  §  439;  Mann  v.  OHental 
Printworks,  11  R  I.  152;  MobiU  <fc  O.  B.  Co. 
V.  Peebles,  47  Ala.  322;  Thomp.  Neg.  974, 1045; 
Lalar  v.  Chicago,  B,  db  Q.  B,  Co,  52  HI.  401, 
4  Am.  Rep.  616;  Union  Pae.  R  Co,  v.  Fort,  84 
U.  8.  17  Wall.  653.  21  L.  ed.  789;  Derrigan 
V.  Neio  York  cfe  N.  E,  B,  Co.  supra;  Whitlaker's 
Smith,  Neg.  148,  note  b.;  Kerlin  v.  Chicago, 
P,  db  St.  L.  B.  Co,  50  Fed.  Rep.  186. 

The  true  test  is  whether  the  person  in  ques- 
tion is  employed  to  do  any  of  the  duties  of  the 
master. 

Whittaker's  Smith,  Neg.  14S,  note  b.;  Gun- 
ter  V.  QraviUvilU  Mfg.  Go,  18  8.  C.  262,  44 
Am.  Rep.  573;  Beach,  Contrib.  Neg.  334. 

The  question  is  not  solved  by  comparing  the 
act  with  the  authority. 

Higgins  v.  WaterrUet  Tump,  d  B,  Co.i&N. 
Y.  26. 

An  agreement  by  an  agent  of  a  corporation 
made  in  the  course  of  the  business  intrusted  lo 
him  is  binding  on  the  corporation,  although  in 
excess  of  his  instructions. 

Adams  Exp,  Co.  v.  Schlessinger,  75  Pa.  246; 
1  Wait,  Act.  &  Def.  288,  and  authorities  cited; 
Brooke  v.  Neio  York,  L.  E.  AW.  B.  Co.  (Pa.) 
21  Am.  &  Eng.  R  R.  Cas.  67;  Evans,  As.  594. 
606;  Flike  v.  Boston  AA,B,Co,  58  N.  Y.  549, 
13  Am.  Rep.  545;  Crispin  v.  BaJtHiiU,  81  N.  Y. 
516.  37  Am.  Rep.  521. 

Church  stood  in  the  relation  of  a  servant  to 
defendant  as  in  the  language  of  Judge  Tyler  in 
tbe  Wisconsin  case  supra,  not  a  volunteer,  and 
the  law  protects  him. 


billty.    Potter  v.  Faulkner,  81L.  J.  Q.  B.  80;  Abra- 
ham V.  Beynolds,  6  Jur.  N.  S.  68. 

Instances, 

A  foreman  of  an  en^ne  asked  a  boy  ten  yenrs 
old  to  put  in  the  hose  and  turn  in  the  water  nt  a 
station.   Flower  v.  Pennsylvania  R.  Co.  <)9  Pa.  210. 

The  conductor  of  a  train  ordered  a  boy  standinir 
near  by  to  uncouple  the  cars,  which  he  refused  to 
do  but  on  being  threatened,  complied,  and  in  un- 
coupiiniT  the  cars  be  was  injured.  New  Orleans,  J. 
&  6.  N.  Lx.  Go.  V.  Harrison,  48  Miss.  113. 

In  these  cases  tbe  court  held  that  the  defendant 
was  not  liable.  Wood,  Mast.  &  Serv.  909,  notes; 
Vegg  V.  Midland  B.  Go.  1  Hurlst.  ft  N.  778. 

Tbe  fact  that  the  plaintiff  was  requested  by  an 
employ^  of  the  railway  company  to  assist  him 
makes  no  difference.  Flower  v.  Pennsylvania  R. 
Co.  and  New  Orleans,  J.  ft  O.  K.  Co.  v.  Harrison^ 
supra ;  Osborne  v.  Knox  ft  L.  R.  Co.  68  Me.  48. 
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Clecdand  ▼.  Boier,  16  C.  B.  N.  8.  890; 
Tbomp.  Neg.  1046. 

A  mere  passer-by,  asked  to  help  by  work- 
men, is  not  a  volunteer  assistant,  ^or  is  a 
person  wbo  performs  a  part  of  a  contract  or 
duty  which  another  is  bound  to  perform,  by 
the  permission  of  the  person  who  would  other- 
wise have  to  do  it. 

Whittaker's  Smith,  Neg.  146,  147. 

A  person  ceases  to  be  a  volunteer  if  his  as- 
sistance is  cdven  on  request. 

Eweirs  Evans,  Ag.  682:  Wright  v.  London  <§ 
iT.  W.  B.Co.  L.  R.  1 Q.  B.Div.  262;  McfntireSt, 
E.  Co.  V.  Bolton,  1  West  Rep.  65,  48  Ohio  St. 
224;  Baltimore  d  0.  R.  Co.  t.  StaU,  88  Md. 
642;  EolmM  v.  North  Eastern  R.  Cb.  L.  R  6 
Excb.  128;  Wilton  v.  MiddUtex  R.  Co.  107 Mass. 
108.  9  Am.  Rep.  11;  Eai(m  v.  8.  <fc  E.  T.  B.  Co. 
65  Tex.  577. 

Mr.  W.  H.  Norrist  for  respondent: 

A  person  who  assumes  to  assist  tbe  servant 
of  another,  without  being  authorized  so  to  do 
by  the  master,  and  who  while  thus  acting  t)e- 
comes  injured,  has  no  right  of  action  again st 
tbe  master  for  bis  injury,  upon  the  ground 
that  be  is  a  mere  volunteer,  and  further,  that 
an  unauthorized  request  of  an  employ^  does 
not  bind  the  master. 

Uparks  V.  East  Tennessee,  V.  <&  0.  R  Go.  82 
Ga.  156;  Rhodss  v.  Georgia,  R.  db  Bkg.  Co.  84 
Ga.  820,  41  Am.  &  Eng.  R.  R.  Cas.  802;  Sh&r- 
man  v.  Hannibal  db  8t.  J.  R.  Co.  72  Mo.  62,  4 
Am.  &  Eng.  R.  R.  Gas.  589;  Everhart  v.  Terre 
Haute  A 1.  R.  Co.  (Ind.)  4  Am.  &  Eng.  R.  R. 
Cas.  699;  Atcliison,  T.  db  8.  F.  R  Co.  v.  Lind- 
ley,  ^  L.  R.  A.  646,  42  Kan.  714;  Floioer  y. 
Pennsylvania  R  Co.  69  Pa.  210. 

Mitchell*  J.,  delivered  the  opinion  of  the 
court: 

Taking  the  admissions  in  the  pleadings, 
the  evidence  admitted,  and  accepting  as  true 
all  that  plaintiff  offered  to  prove,  the  facts 
in  this  case  were  as  follows:  Plaintiff  bad 
been  in  the  employ ment  of  the  defendant  as 
a  brakeman  on  a  freififht  train  running  east 
of  Calmar,  Iowa.  Having  been  taken  ill, 
he  had  gone,  on  a  leave  of  absence,  to  his 
home  in  Northfleld,  Minn.  On  the  day  in 
question  he  went  down  to  defendant's  depot 
In  Northlield,  for  the  purpose  of  writing  or 
telegraphing  to  Austin  for  a  pass  over  de- 
fendant's road  to  go  back  to  his  work. 
Whilft  he  was  at  the  depot  a  wrecking  train 
came  into  the  station  in  charge  of  a  conduct- 
or, and  with  an  engineer,  fireman,  and  two 
brakemen,  one  of  whom  is  called  **head 
brakeman."  This  train  was  on  its  way  to 
pick  up  a  wreck,  and,  in  addition  to  an  en- 

gine  and  tender,  consisted  of  two  or  more 
at  cars,  upon  one  of  which  was  loaded  a 
derrick,  ana  on  another  two  pair  of  heavy  car 
trucks.  After  the  train  pulled  into  the  sta- 
tion the  trainmen  proceeded  to  switch  the 
cars  and  transpose  them  so  as  to  put  the 
"derrick  car"  in  the  rear,  and  place  the 
*  truck  car"  next  in  front  of  the  derrick.  On 
its  arrival  the  conductor  left  the  train  to 
attend  to  his  other  usual  duties  at  the  station 
while  this  switching  was  being  done,  the 
head  brakeman  being  in  charge  of  the  switch- 
Intr  movements  of  the  train.  While  this 
switching  was  going  on,  the  head  brakeman 
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being  on  the  cars  and  the  other  brakman  at 
the  switch,  and  a  third  man  being  necessary 
(as  plaintiff  offered  to  prove)  to  do  the 
switching,  the  head  brakeman,  seeing  plain- 
tiff standing  b^,  requested  him  to  get  onto 
the  cars  andassist.  The  plaintiff  did  so  and 
while  thus  engaged  sustained  the  injuries 
complained  of,  caused,  as  is  claimed,  by 
reason  of  the  trucks  on  the  flat  car  not  being 
properly  blocked. 

It  was  necessary  for  the  plaintiff  to  estab- 
lish, as  the  essential  foundation  of  his  right 
to  recover,  the  existence  of  the  relation^of 
master  and  servant  between  himself  and  the 
defendant  company,  and  this  in  turn  de- 
pended upon  the  authority  of  the  head  brake- 
man  to  employ  him  to  assist  in  the  switch- 
ing. In  our  opinion,  none  of  the  evidence 
introduced  or  offered  had  any  tendency  to 

Srove  any  such  relation  between  plaintiff  and 
efendant,  or  any  such  authority  on  the  part 
of  the  head  brakeman.  The  fact  that  plain- 
tiff had  been  or  was  in  the  employment  of 
the  defendant  elsewhere  is  wholly  unimpor- 
tant. He  was  not  at  the  station  on  defend- 
ant's business.  He  was  not  an  employ^  of 
defendant  at  that  place  or  as  to  the  switching 
of  that  wrecking  train.  The  case  stands 
precisely  as  if  the  head  brakeman  had  called 
on  any  other  bystander  at  the  station  to  assist. 
While  the  head  brakeman  had  charge  of  the 
movements  of  the  train  in  doing  this  switch- 
ing during  the  temporary  absence  of  the 
conductor  from  the  cars  on  other  business, 
vet  this  was  the  entire  scope  and  extent  of 
his  authority.  The  conductor  had  not  abdi- 
cated the  general  charge  and  control  of  the 
train,  or  turned  it  over  to  the  brakeman. 
The  latter  had  no  authority,  actual  or  ap- 
parent, express  or  implied,  either  from  cus< 
tom  or  from  any  present  pressing  emergency, 
to  employ  additional  brakemen,  either  per- 
manently or  temporarily.  It  was  wholly 
immaterial  whether  two  brakemen  were  or 
were  not  sufficient  to  do  the  switching.  Even 
if  they,  were  not,  that  fact  would  not,  under 
the  circumstances,  give  a  mere  brakeman 
authority  to  employ  an  additional  force.  If 
any  one  on  the  ground  had  any  implied 
authority  to  do  so  it  was  the  conductor,  who 
had  charge  and  control  of  the  train.  In  do- 
ing what  he  did  the  plaintiff  was,  therefore, 
a  mere  volunteer,  and,  as  such,  assumed  all 
the  risks  incident  to  the  position.  The  de- 
fendant did  not  bear  to  him  the  relation  of 
master  or  employer,  and  owed  him  no  duty 
as  such.  FUnjuer  v.  Pennsylvania  R.  Co.  69 
Pa.  210 ;  Sherman  v.  Hannibal  db  8t.  J.  R. 
Co.  72  Mo.  62 ;  Bpa/rks  v.  East  Tennessee,  V. 
db  G.  R.  Co.  82  (Ja.  166 ;  Bverhart  v.  Terre 
Haute  db  2.  R.  Co.  78  Ind.  292;  Rhodes  ▼. 
Georgia  R.  db  Bkg.  Co.  84  Gki.  820 ;  Atchison, 
T  db  8.  F.  R.  Co.  V.  Undley,  42  Kan.  714, 
6  L.  R.  A.  646. 

Counsel  for  plaintiff  has  cited  no  case 
which  sustains  his  contention  in  this  case. 
Many  of  those  which  he  cites  have  no  bearing 
whatever  upon  the  question  here  involved. 
There  are  cases  which  hold  that,  when  a 
regular  brakeman  is  absent,  and  the  proper 
and  safe  management  of  the  train  so  requires, 
the  conductor  in  charge  has  authority  to 
supply  the  place  of  the  absent  brakeman. 
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6uch,  for  example,  are  the  cases  of  Sloan  v. 
CerUraX  Iowa  R,  Go,  62  Iowa,  728,  and  Georgia 
Pac.  B,  Co,  V.  Promt,  88  Ala.  518. 

And  if  any  sudden  or  unexpected  emer- 
gency should  arise,  such  that  the  safety  of 
the  train  demanded  an  extra  force  of  brake- 
men,  probably  it  would  be  held  that  it  was 
within  the  implied  authority  of  the  conductor 
to  employ  them.  But  such  cases  are  clearly 
distinguishable  from  the  present,  where  a 
mere  brakeman,  without  tue  knowledge  of 
and  without  authority  from  the  conductor  in 
charge  of  the  train,  and  in  the  absence  of  any 
sudden  emergency,  assumed  to  call  upon  a 
bystander  to  assist  in  switching.  Another 
line  of  cases  cited  by  counsel  is  also  clearly 
distinguishable  from  the  present  one.  They 
are  those  where  one  assists  the  servants  of 
another  at  their  request  for  the  purpose  of 
•expediting  his  own  business  or  that'  of  his 
master.  Such  is  the  case  of  Eaion  y.  8.  <ft 
JS.  T.  B,  Co.  65  Tex.  677.  The  case  of  Mc- 
IrUire  St.  R.  Co.  y.  Bolton,  48  Ohio  St.  224, 
1  West.  Hep.  66,  la  alto  referable  to  the 

16  L.  R.  A. 


same  class.  See  also  Bolmei  ▼.  North  Eastern 
B.  Co.  L.  K.  4  Exch.  254,  aflBimed  L.  R  6 
Exch.  128.  The  decisions  in  this  class  of 
cases  are  placed  upon  the  ground  that,  thoueh 
performing  a  serylce  beneficial  to  both,  ue 
party  Is  doing  so  in  his  own  behalf,  and  not 
as  the  seryant  of  the  company,  and  is  entitled 
to  the  same  protection  a^inst  its  negligence 
as  if  attending  to  his  own'priyate  affairs.  See 
also  Thomp.  Neg.  1046,  and  cases  cited. 
Neither  is  the  case  of  Johmon  y.  Ashland 
Water  Co,,  71  Wis.  658,  so  much  relied  on 
by  coimsel,  particularly  in  point.  The 
question  there  arose  merely  on  demurrer  to 
tile  complaint, .  and  the  decision  is  really 
made  to  rest  upon  the  fact  that  the  complaint 
alleged  that  the  person  who  employ^  the 
plaintiff  to  assist  was  at  the  time  the  super- 
intendent haying  charge  and  control  of  the 
work. 

There  was  no  error  in  excluding  the  evi- 
dence offered  by  plaintiff,  and  consequently 
the  order  appeaUdftvm  must  be  affirmed. 


End  of  Cases  dt  Book  XVI 


Rismi  OF  THE  DECISIONS  PUBLISHED  IN  THIS  BOOL 


BHOWING  the  Clianees,  Progress,  and  Development  of  the  Law  during  the   First  Quarter 
Qt  ibe  Judicial  Year  Beginning  with  Oct.  1, 1892,  Classified  as  Follows: 

L  Public,  Official,  akd  Statutory  Matters. 

n.  Contractual  and  Commercial  Rblationb. 

III.  Corporations  and  Associations. 

IV.  Domestic  Relations;  Pursonal  Cafacxtt. 
y.  Fiduciaries  and  Rbpresbntatiyss. 

YI.  Torts  ;  ]Nboligencb  ;  Injuries  ;  NuisANCBa 
Vn.  Property  Rights;  Liens;  Gifts;  Wills. 
VIII.  Civil  Remedies;  Rules  and  PRiNCiPLBa. 
IX.  Criminal  Law  and  Practice. 


L  Public,  Official,  and  Statutory  MATTBRSb 


A  statute  prohibiting  those  engaging  in  min- 
ing or  manufacturing  to  keep  or  be  interested 
in  any  truck  store,  shop,  or  scheme  for  fur- 
nishing supplies  and  menshandise  to  employ^ 
is  declared  unconstitutional  in  Illinois,  follow- 
ing decidons  in  West  Virginia  and  Pennsyl- 
YaDia  as  against  one  in  Indiana.    (111.)  492. 

The  rule  as  to  self-executing  constitutional 
-provisions  is  applied  in  a  Minnesota  case  to  a 
provision  making  stockholders  liable  to  the 
amount  of  their  stock.    (Minn.)  281. 

The  power  of  the  Legislature  over  an  in- 
-fanf s  lands  extends  to  authorizing  them  to  be 
taken  for  railroad  uses  by  agreement  with  the 
infant's  guardian.    (Miss. )  SSl . 

The  constitutional  right  of  women  to  serve 
4t9  jurors  is  a  question  raised  but  not  decided 
in  a  Wyoming  case  which  decides  on  this 
point  that  their  exclusion  on  the  trial  of  a  man 
for  crime  does  not  violate  his  constitutional 
richts.    (Wyo.)  710. 

The  exercise  of  the  police  power  in  respect 
to  the  condition  of  human  habitation  extends 
to  requiring  water-closets  therein.  (Mass.)  400. 

Ckmt&mpt, 
The  constitutional  provision  as  to  the  divis- 
ion of  the  powers  of  government  into  three 
departments  is  involved  in  a  case  which  de- 
>rided  that  the  power  to  punish  for  contempt 
being  Judicial  cannot  be  conferred  upon  a  state 
board  of  tax  commissioners.    (Ind.)  108. 

Civil  Rights, 
Discrimination  against  colored  persons  in 
theaters  is  not  unlawful  in  the  absence  of  any 
-civU-righu  statute.    (Mo.)  658. 

Aliens;  Treaties, 

The  effect  of  a  treaty  guarantr  to  aliens  in 

-connection  with  that  of  the  14th  Amendment 

for  equal  protection  is  held  to  make  void  a 

-covenant  not  to  rent  property  to  a  Chinaman. 

'<U.  B.  0.  0.  Csl.)  277. 

P  Bk  Post  Facto  LatDS, 

A  statute  declaring  a  person  an  habitual 
^^minal  on  the  third  conviction  of  a  felony  is 
lield  not  to  be  an  «v  post  facto  law.  (Maiis.) 
-1856. 
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Elections. 

The  recent  Ballot  Reform  Laws  conttnue  to 
furnish  important  cases.  The  "Australian 
Ballot  Law  *'  of  Missouri  is  construed  by  a  de- 
cision involving  several  interesting  questions 
as  to  the  validity  of  an  election.    (Mo.)  754. 

The  requirement  of  the  Louisiana  statute 
that  "  all  the  names  of  persons  voted  for  shall 
be  printed  on  one  ticket"  is  held  to  be  manda- 
tory and  a  vote  by  writing  another  name  in 
place  of  a  printed  name,  which  is  erased,  is 
invalid.    (La.  Ann.)  278. 

But  in  New  York,  where  the  ballot  reform 
statute  allows  the  voter  to  write  or  paste  the 
name  of  anv  person  for  whom  he  desires  to 
vote  on  his  ballot,  he  may  vote  for  one  who 
has  had  no  nomination.    (N.  T.)  606. 

Where  pasters  are  allowed  by  the  Ballot  Re- 
form Law,  the  fact  that  at  a  town  election  past- 
ers printed  at  private  expense  for  candiaates 
of  an  independent  meeting  or  caucus  had  also 
the  names  of  excise  commissioners  who  could 
not  be  legally  voted  for  on  that  ticket,  does 
not  constitute  a  marking  for  identification 
which  will  Justify  a  refusal  to  count  the  bal- 
lot and  declare  it  in  the  result  where  all  those 
printed  for  the  candidates  of  such  caucus  were 
Hiike.    (N.Y.)606. 

A  statutory  provision  that  a  ballot  having  a 
mark,  sign,  signature,  or  device  not  permitted 
by  the  statute  shall  be  void,  is  constitutional, 
and  the  same  is  true  of  a  clause  allowing 
ofQcial  ballots  only  to  those  parties  who  cast  a 
certain  percentage  of  the  voles  at  the  last  elec- 
tion.   (N.J.)  769. 

Oenymanders, 

Legislative  apportionments  attacked  as  ^r- 
rymaDders  have  received  unusual  attention 
during  the  current  year.  Closely  following 
the  Wisconsin  case  (15  L.  R.  A.  561),  which 
held  the  Apportionment  Act  of  that  state  un- 
constitutional, came  Michigan  decisions  to  the 
same  effect    (Mich.)  402,  482. 

On  the  other  land,  the  New  York  Act  which 
was  sharply  attacked  was  held  constitutional. 
(N.  Y.)  888. 

The  division  of  a  county  in  the  apportion- 
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meDt  of  election  districts  is  held  to  be  constitu- 
tional in  MlcliigaD.    (Mich.)  483. 

Presidintial  EUeton. 
The  constitutionality  of  an  Act  providing 
for  the  election  of  presidential  electors  by  con- 
cessional districts  is  upheld  by  a  Michigan 
decision  as  being  clearly  within  the  constitu- 
tional provision  that  the  state  should  appoint 
them  in  such  manner  as  the  Legislature  may 
direct.    (Mich.)  416. 

Ojlicen, 

An  express  provision  of  statute  that  on 
neglect  to  take  the  oath  of  office  within  the 
time  prescribed  by  law  the  office  shall  become 
vacant  does  not  create  a  vacancv  ip90  facto  by 
such  neglect,  but  the  oath  may  be  taken  there- 
after if  ft  is  done  before  any  action  is  taken  to 
de<^are  the  office  vacant.    iWash.)  140. 

The  question  whether  tne  appointment  to 
office  is  an  executive  function  is  aiscussed,  but 
not  decided » in  an  Orejgon  case,  which  holds 
that  the  appointment  ofbridge  committeemen 
who  are  mere  agents  of  a  city  may  be  by  statute 
given  to  the  judges  of  a  court.    (Or.)  787. 

The  effect  of  vho  removal  of  a  city  council- 
man fioin  bid  ward  on  his  rif^ht  to  the  office, 
which  is  legarded  by  an  Indiana  court  as  one 
of  first  impression,  is  held  not  ipmfacto  to  de- 
prive him  of  his  office  under  the  Indiana  Con- 
stitution and  statutes.    (Ind.)  886. 

The  right  of  an  officer  appointed  for  a  definite 
tcrm.and  subject  to  removal  for  specified  cause, 
to  haire  notice  and  opportunity  to  defend  in 
case  of  removal,  is  discussed,  with  a  review  of 
aui  hox ities,  in  a  South  Dakota  case.  (8.  Dak.) 
418. 

The  validity  of  the  removal  of  fire  and  police 
commissioners  is  involved  in  a  Nebraska  case 
which  extensively  discusses  the  law  as  to  re- 
moval of  officers.    (Neb.)  791. 

The  power  of  a  board  of  commissioners  to 
bind  their  successors  in  office  is  denied  in  a  case 
relating  to  the  designation  of  newspapers  for 
official  publication  and  printing.     (Kan.)  257. 

But  an  important  Indiana  case  upholds  a 
contract  by  a  city  for  gas  for  a  term  of  twenty- 
five  years.    (Ind.)  485. 

County  Legislation. 
The  power  of  the  Legislature  to  delegate  to 
boards  of  supervisors  the  right  to  allow  a  county 
officer  additional  pay  for  deputies,  thereby 
changing  a  general  law,  is  denied  under  a  con- 
tutional  provision  that  the  Legislature  shall 
regulate  the  compensation  of  such  officers  by 
general  laws.    ((3al.)  161. 

Municipalities, 

The  control  of  the  Legislature  over  munici- 
palities extends  to  the  transfer  of  the  control  of 
a  cemetery  from  a  town  to  a  city.    (Wis.)  695. 

The  validity  of  amendments  to  a  city  charter 
is  discussed  in  a  Washington  case,  in  which 
they  are  upheld  against  certain  irregularities  in 
submitting  them.    (Wash.)  214. 

The  question  of  estoppel  as  to  the  assertion 
of  governmental  power  is  presented  to  a  limited 
extent  in  an  Illinois  case,  which  holds  a  village 
estopped  to  claim  certain  territory.    (111.)  178. 

A  borouG;h  ordinance  which  practically  pro- 
hibits peddling  by  requiring  a  higher  license 
fee,  but  exempts  residents  of  the  oorough,  is 
void  as  an  attempted  trade  regulation.  (Pa.) 
49. 
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In9olteney. 
A  judgment  held  by  a  resident  of  the  8tat» 
was  held  not  to  be  affected  by  his  debtor's  dis- 
char^  in  insolvency  where  the  judgment  was 
obtained  in  another  state  upon  a  contract  of 
that  state.    (Cal.)  169. 

Fisheries. 
A  statutory  regulation  of  fisheries,  prohibit- 
ing the  use  of  a  seine  during  a  certain  period 
of  the  year,  is  not  unconstitutional  as  applied 
to  a  small  lake  wholly  upon  the  lands  of  a  pri- 
vate owner  and  connected  with  an  unnavigable 
river  only  during  the  time  of  high  water.  (Bl.) 
684. 

HightBays, 

The  subjection  of  the  rights  of  the  owners  of 
the  soil  of  streets  in  municipal  corporatioDS  to 
public  uses  is  held  in  a  Pennsylvania  case  to 
extend  to  the  laying  of  a  dram  Uierein  by  a 
private  person  with  the  permission  of  the  munic- 
ipal authorities  but  without  consent  of  the- 
owners  of  the  soil.    (Pa.)  715. 

The  right  to  run  traction  engines  over  a 
bridge  is  "presented  in  an  Indiana  case  which 
holds  that  it  is  proper  when  that  is  a  usual  and 
ordinary  use  of  the  bridge.    (Ind.)  228. 

The  fe^lar  use  of  a  steam  traction  engine 
for  drawing  heavy  loads  of  stone  on  a  commou 
highway  from  a  quarry,  which  amounts  to 
serious  hindrance  to  travel  and  endangers  the- 
safety  of  bridges,  is  an  indictable  nuisance. 
(Pa.)  148. 

The  power  of  a  city  councfl  to  lav  a  street 
railway  in  a  street  where  only  eight  feet  seven 
and  one  half  inches  will  be  left  for  teams  on 
each  side  of  a  street-car  is  upheld  in  Michigan 
against  the  vigorous  dissent  of  two  judges. 
(Mich.)  752. 

The  doctrine  that  the  discontinuance  of  a 
highway  does  not  entitle  a  landowner  to  any 
damages  unless  his  access  to  the  system  of  pub- 
lic streets  is  substantially  impaired,  is  reiter- 
ated by  a  Massachusetts  decision.    (Mass.)  591. 

Sertiee  of  Notice. 

Service  of  a  notice  which  a  statute  requires 
to  be  made  upon  a  person  is  held  to  mean  a  per- 
sonal service  and  not  merely  the  leaving  of  a 
notice  with  a  member  of  his  family.  ^.  J.) 
200. 

Lack  of  notice  to  the  owner  of  premises  of 
proceedings  to  lay  out  a  highway  over  them  is 
not  fatal  to  jurisdiction  if^a  tenant  or  other 
occupant  was  made  a  party  and  duly  notified. 
(Ind.)  186. 

Taxation. 

The  taxation  of  a  mortgagee's  interest  in 
mortgaged  land  is  held  in  a  very  exhaustive 
case  constitutional,  even  as  to  mortgages  in 
which  the  mortgagor  had  agreed  to  pay  all 
taxes.    (Mich.)  59. 

The  situs  of  negotiable  notes  for  the  purpose 
of  taxation  is  held  in  an  Alabama  case  exten- 
sively reviewing  the  authorities  to  be  the  dom- 
icil  of  the  owner,  and  such  notes  are  held  to  be 
personal  property.    (Ala.)  729. 

A  debt  owing  to  a  nonresident  of  a  state  ia 
not  liable  to  be  taxed  by  the  state.    (La.)  56. 

The  appointment  of  a  local  board  of  direct- 
ors by  a  foreign  corporation  to  conduct  its 
business  within  a  state  under  direction  of  the 
head  office,  does  not  localize  its  business  so  as 
to  make  the  corporation  taxable  therein  any 
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other  agency.    Id, 

The  righta  and  franchises  of  a  water  com- 
pany are  held  proper  subjects  for  taxation  un- 
der a  statute  requiring  all  property  not  ex- 
empted to  be  taxed.    (Wis.)  581. 

Lots  on  which  arc  situated  the  pumping  sta- 
tion and  works  of  a  water  company  are  held 
not  to  be  taxable  apart  from  the  water  mains, 
franchises,  and  other  property  constituting  its 
plant    Id. 

The  water  mains  and  electric  wires  of  a  water 
and  light  company  are  held  in  Illinois,  in  con- 
trast with  the  Iowa  case  in  15  L.  R.  A.  296,  to 
be  personal  property  for  the  purposes  of  tax- 
ation.   (111.)  605. 


in  respect  to  occupation  taxes  is  held  violated 
by  an  ordinance  which  is  fair  on  its  face,  but 
which  there  is  no  attempt  to  enforce  except 
against  a  distinct  class  of  the  persons  affected 
by  it.    (Tex.)  608. 

A  statute  requiring  a  fee  of  $1  per  mile  of 
track  to  be  paid  into  the  state  treasury  by  a 
railway  comfMiny  creates  a  tax  and  yiolates  a 
constitutional  provision  that  property  shall  be 
taxed  according  to  its  true  value.    (Ohio)  880«. 

General  provisions  in  a  statute  for  local  as^ 
sessment  upon  real  property  do  not  include 
public  schoolhouses,  although  a  constitutional 
exemption  of  such  property  from  taxation  is 
not  applicable  to  such  assessments.    (Ar k. )  41 8<. 


n.  Contractual  akd  Coiocbrcial  RsLATiONa 


lactation. 
The  doctrine  that  a  purchaser  who  agrees  to 
pay  all  or  a  part  of  tne  consideration  to  his 
vendor's  creditor  thereby  becomes  the  princi- 
pal debtor  and  the  other  only  a  surety,  is  ap- 
plied to  effect  a  release  of  the  vendor  by  exten- 
sion of  time  without  his  consent  for  payment 
by  the  purchaser.    (Kan.)  85. 

BeasonabUneii. 
An  agreement  that  arbitrators  may  fix  their 
own  compensation,  is  subject  to  the  implied 
condition  that  the  allowance  made  to  them- 
selves shall  not  be  unreasonable,  and  that  its 
reasonableness  may  be  determined  by  the 
court.    (N.  C.)  514. 

Notice  to  Stop, 

The  right  to  complete  a  contract  after  notice 
to  stop  is  denied,  in  a  case  which  holds  that 
the  only  remedy  is  for  damages  for  the  breach 
of  the  contract.    (N.  Dak.)  655. 

Death  of  Party. 

The  right  to  recover  for  partial  performance 
of  a  contract  where  full  performance  is  de- 
feated by  the  death  of  a  party,  is  upheld  in  a 
Rhode  Island  case  in  which  the  personal 
services  of  the  party  dying  were  contemplated 
by  the  contract.    (R.  I.)  858. 

Monopoly, 
A  monopoly  In  the  business  of  furnishing 
electric  lights  under  the  Massachusetts  statutes 
forbidding  any  other  company  to  "lay  or 
erect"  electric  wires  in  streets  without  consent 
of  the  authorities  in  a  town  where  a  company 
is  already  engaged  in  the  business,  is  held  ef- 
fectual against  any  attempted  evasion  by  the 
ownership  of  the  wires  where  they  cross  the 
streets,  by  the  customers  of  the  company. 
(Mass.)  398. 

Courts. 

The  power  of  the  courts  to  review  a  legisla- 
tive apportionment  of  election  districts,  and 
declare  it  unconstitutional  if  the  Legislature 
has  not  exercised  a  fair  and  honest  discretion 
00  as  to  preserve  the  equality  of  representation 
as  near  as  may  be,  is  aiSrmed  bv  the  Supreme 
Court  of  Michigan.    (Mich.)  402. 

The  exclusive  Jurisdiction  first  acquired  by 
a  state  or  Federal  court  does  not  prevent  a 
state  court  from  taking  jurisdiction  of  a  cred- 
tor's  bill  to  attack  a  mortgage  on  which  fore- 
closure has  been  begun  in  a  Federal  court. 
(Ala.)  561 
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The  effect  on  the  jurisdiction  of  an  appellate 
court  of  issuing  a  remittitur  is  discussed  ex- 
tensively in  a  Florida  case  which  holds  that  it 
is  not  lost  where  the  decision  was  due  to  a 
mistake  in  the  transcript.    (Fla.)  818. 

Eminent  Domain. 

The  right  of  eminent  domain  in  favor  of  » 
manufacturing  company  for  the  condemna- 
tion of  a  right  of  way  of  a  railroad  for  its  own 
use,  merely  to  connect  its  establishment  with 
another  railroad,  is  held  constitutional  under 
the  South.  Carolina  Constitution  permitting  a 
right  of  way  to  be  taken  by  persons  or  corpo- 
rations for  works  of  intemid  improvement, 
but  declaringthat  private  property  shall  not  be 
taken  "  for  public  use  or  for  the  use  of  corpo- 
rations or  for  private  use"  without  consent  of 
the  owner  or  just  compensation.     (S.  C.)  586. 

Condemnation  of  land  for  a  private  road  to 
be  laid  out  upon  the  application  of  a  particu- 
lar individual  and  paid  for  and  kept  in  repair 
by  him  is  for  a  public  purpose  where  the  road 
is  in  fact  for  public  use  by  all  who  desire  to 
use  it.    (Idaho)  81. 

A  private  cemetery  belonging  to  a  religious 
corporation  may  be  taken  in  condemnation  pro- 
ceedings for  a  public  park  under  N.  Y.  Laws 
1887,  chap.  320,  ^ving  power  to  condemn  "any 
and  all  lands"  within  a  district  which  includes 
the  cemetery.    (N.  T.)  180. 

Whether  or  not  a  railway  operated  by  a 
steam  motor  in  a  public  street  is  an  additional 
burden  is  a  question  not  settled  in  a  Michigaa 
case,  which  holds  that  the  owner  of  the  fee  ia 
entitled  to  compensation  before  the  railway  caik 
be  made  by  cutting  and  filling,  using  ties  and 
T-rails,  and  leaving  a  ditch  on  each  side  so  aa 
to  practically  block  up  that  portion  of  the  high- 
way for  ordinary  uses.    (Mich.)  871. 

The  exception  to  the  rule  that  compensation 
for  land  condemned  should  be  according  to  its 
value  at  the  time  of  condemnation,  which  baa 
been  made  in  cases  where  the  land  had  been 
actually  appropriated  and  applied  to  the  pur- 
poses for  which  it  was  desir^  prior  to  the  pro- 
ceedings for  condemnation,  is  illustrated  in  a 
Utah  case  where  a  schoolhouse  had  been  built 
on  land  of  an  unknown  owner.    (Utah)  805. 

Impairing  Obligation  of  Contract. 
The  constitutional  provision  against  impair- 
ing the  obligation  of  contracts  is  violated  as  to 
a  purchaser  at  a  tax  sale  by  a  statute  extending 
the  time  for  redemption.    (Fla.)  808. 


H£8m(6  OF  Dectstoks. 
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Bank  Trantaciions, 

The  effect  of  a  third  person's  sigDing  a  cer- 
tlflcate  of  deposit  to  preveDt  a  depositor  from 
withdrawing  his  money  from  the  bank  is  dis- 
cussed in  a  Vermont  case  which  holds  that 
there  is  a  good  consideration  for  the  agreement 
and  that  the  addition  of  the  word  "surety"  to 
the  signature  does  not  prevent  the  signer  from 
being  held  as  a  maker.    (Yt.)  664. 

A  strong  illustration  of  the  rule  that  a  depos- 
it is  not  special  unless  it  is  kept  separate  from 
the  funds  of  the  bank  is  shown  in  a  case  where 
a  certificate  of  deposit  was  given  statins  that  it 
was  made  to  indemnify  the  banker  for  liability 
as  surety  on  a  bond.    (HI.)  616. 

The  ^ect  of  obtaining  the  certification  of  a 
check  is  sharply  presented  in  a  Massachusetts 
case  which  holds  that  it  releases  the  drawer  if 
obtained  by  the  payee  or  holder,  but  not  if  the 
drawer  obtains  it  in  his  own  behalf  before  he 
delivers  the  check.    (Mass.)  610. 

BiUs  and  Notes. 

The  liability  of  the  indorser  of  a  note  for  an- 
nual interest  before  maturity  of  the  principal  is 
held  in  a  Vermont  case  to  lie  dependent  on  the 
prior  demand  of  the  maker,  but  against  the 
opinion  of  the  chief  justice  to  the  effect  that 
Ihe  indorser  is  not  liable  at  all  untU  the  prind- 
jpal  is  due.    (Vt.)  295. 

The  distinction  between  a  sale  and  a  discount 
•of  negotiable  paper  is  discussed  in  a  Kentucky 
•case.    (Ky.)22a. 

Even  in  the  hands  of  a  bona  fide  holder  for 
Talue  a  note  given  by  a  married  woman  as 
surety  for  her  nusband  is  void  under  the  Indi- 
ana statutes.    (Ind.)  45. 

The  rule  as  to  liability  on  a  note  signed  by  a 
corporation  and  its  officer  is  clearly  stated  in  a 
I9^ew  Jers^  case  holding  that  the  corporation 
only  is  liable  if  its  name  is  signed  to  the  note 
followed  by  that  of  its  president  without  any- 
thing in  Uie  body  of  the  note  to  show  the 
cnaker.    (N.  J.)  148. 

Oral  Partnership  in  Land. 

An  oral  agreement  of  partnership  in  the 
profits  of  buying  and  selling  real  property  is 
not  within  the  Statute  of  Frauds.    (Gal.)  745. 
Bailment  of  Mtfrdiant. 

The  liability  of  a  storekeeper  for  the  safety 
of  a  customers  property  given  into  his  custody 
while  trying  on  garments,  which  is  involved  in 
«  New  York  case  in  10  L.  R.  A.  481,  is  again 
considered  in  a  Pennsylvania  case  which  makes 
ordinary  care  the  measure  of  the  duty.  (Pa.) 
451. 

PubUc  Inn. 

The  fact  that  a  hotel  stands  within  enclosed 
grounds  does  not  prevent  It  from  being  a  pub- 
lic inn.    (Cal.)18d. 

Tradename. 
The  riffht  of  brothers  named  Fish  to  me  the 
name  Fish  Bros,  and  the  picture  of  a  fish  on 
wagons  which  are  manufactured  is  upheld  in  a 
Wisconsin  case,  ahhough  the  name  and  picture 
bad  been  previously  used  by  them  in  a  business 
which  had  been  transferr^  with  all  it& good- 
will and  trademarks  to  a  corporation  which 
has  also  the  right  to  the  use  of  such  name  and 
picture.    (WiB.)458. 

Champerty. 
The  doctrine  of  champerty  is  reviewed  in  an 
Ohio  case  which  holds  a  contract  by  an  attor* 
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ney  to  advance  the  costs  and  expenses  of  col- 
lecting a  Judgment  in  consideration  of  one  half 
the  proceeds  if  successful  and  of  the  repay- 
ment of  one  half  the  outlay  in  case  of  failure, 
is  not  unlawful.    (Ohio)  728. 

Illegal  Purpose. 
The  effect  of  an  illesal  purpose  on  a  contract 
is  involved  in  a  case  which  holds  that  a  carrier 
is  not  excused  for  breach  of  its  contract  for 
transportation  of  cattle  by  a  certain  day  by 
the  fact  that  the  shipper's  purpose  was  to 
reach  a  Sunday  market.    (N.  C.)  884. 

License  for  Business. 
The  rule  that  a  contract  in  the  exercise  of  a 
business  by  one  who  has  failed  to  obtain  the 
license  therefor  which  the  law  requires  is  in- 
valid is  applied  to  the  case  of  a  real-estate 
broker  for  whom  a  license  is  required  by  or- 
dinance.   (Minn.)  428. 

Implied  Covenants. 

An  implied  agreement  that  a  house  is  fit  for 
habitation  is  held  to  exist  in  the  case  of  a  lea^ 
of  a  completely  furnished  summer  leaideDce 
at  a  watering  place  for  the  season,  and  the 
fact  that  it  was  infested  with  bugs  was  held  a 
sufficient  reason  for  refusing  to  occupy  it 
(Mass.)  51. 

But  a  New  York  case  decides  that  no  such 
covenant  is  implied  on  the  lease  of  an  unfur- 
nished dwelling.    (N.  Y.)  336. 

Insurance. 

A  policy  of  insurance  for  $200  on  a  store- 
house, and  18,800  on  goods  therein,  is  so  far 
severable  that  a  forfeiture  as  to  the  building 
by  breach  of  a  condition  as  to  the  title  of  the 
land  will  not  defeat  the  insurance  on  the  goods. 
(Ohio)  174. 

What  constitutes  a  sinfrle  building  or  risk 
for  purpose  of  insurance  is  a  question  dis- 
cussed in  an  Alabama  case,  wbicdi  holds  that 
there  was  but  one  risk  wherte  partitions  ex- 
tended above  the  roof  and  divided  a  building 
into  stores  or  sections  which  were  connected 
by  large  doors  through  the  partitions  and  were 
used  under  one  management  for  the  same  pur- 
pose.   (Ala.)  291. 

The  fatal  effect  of  a  false  warranty  by  an 
applicant  for  life  insurance  is  not  avoids  by 
his  belief  that  it  was  true  and  the  knowled*^ 
of  the  agent  of  the  insurer  that  it  was  false. 
(N.  Y.)  fe. 

The  constructive  loss  of  a  foot  within  tbe 
meaning  of  an  insurance  policy  is  held  not  to 
be  cauwd  where  the  foot  was  injured,  and 
could  not  be  used  unless  the  person  wore  a 
plaster  Jacket  to  prevent  an  injury  in  another 
part  of  the  body  from  affecting  the- use  of  the 
foot.    (Pa.)  446. 

Carrier^ s  Contracts. 

On  an  extensive  review  of  the  authoritiei 
the  Texas  Supreme  Court  holds  it  to  be  estab- 
lished  law  that  an  initial  carrier  may  by  con- 
tract protect  itself  against  liability  for  loss  on 
a  connecting  line.    (Tex.)  89. 

The  right  of  a  pf»sen(;er  to  pty  fare  after 
the  train  has  stopped  to  eject  him  for  refusal 
to  pay  it  is  hela  dependent  on  the  question 
whether  his  refusal  was  or  was  not  wrongful 
(Ga.)58.  *v 

The  right  to  eject  a  passenger  for  failure  t* 
pay  fare  for  the  distance  already  ridden,  al- 
though he  offers  to  pay  for  his  future  ride,  is 
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extended  by  ao  Alabama  decision  to  a  case  in 
which  the  passenger  on  beine  notified  that  he 
must  pay  fare  for  the  whole  distance  or  be  put 
off  at  the  next  station  has  procured  a  ticket  at 
that  station  for  the  remainder  of  the  trip  and 
tenders  it  to  the  conductor.    (Ala.)  55; 

A  ticket  good  for  a  continuous  passage  onl^ 
wUl  not  give  a  passenger  the  right  to  break  his 
Journey  and  finish  it  upon  the  train  which  he 
ought  to  have  taken  in  the  first  place  where 
he  has  Toluntarily  taken  passage  on  another 
train  which  he  must  be  held  to  have  known 
would  not  take  him  to  his  destination.  (Ajk.) 
818. 

The  right  of  a  passenger  to  complete  his 
Journey  commenced  in  good  time  where  he  is 
delayed  by  a  wreck  on  one  road  so  Ions  that 
the  time  limited  by  his  ticket  expires  before 
he  reaches  the  last  of  the  connecting  roads,  is 
denied  in  a  Texas  case  where  he  had  a  coupon 
ticket  which  expressly  limited  the  liability  of 
the  first  carrier  to  its  own  line  and  made  it 
agent  simply  for  the  other  carriers.  (Tex.)  471. 


The  illegibility  of  the  date  on  a  ticket  which 
the  passenger  receives  in  that  condition  does 
not  Impose  on  him  the  duty  of  getting  the  in- 
dorsement of  a  ticket  receiver  as  to  its  validity 
because  it  is  questioned  by  the  gateman,  and  a 
rule  of  the  railroad  company  makine  such  a 
requirement  is  unreasonable  because  it  would 
subject  a  passenger  to  great  inconvenience  and 
might  cause  him  to  loose  his  train.    (Md.)  4^* 

lYafitfer  TickeU, 

A  decision  on  the  subject  of  street  railway 
transfer  tickets  holds  that  such  a  ticket  desiff- 
nating  the  route  so  generally  as  to  be  appli- 
cable to  several  lines  entitles  the  passenger  to 
ride  over  either  of  them.    (Minn.)  847. 

The  validity  of  a  restriction  that  such  a 
ticket  must  be  used  within  fifteen  minutes 
after  it  is  punched  on  the  first  line  is  upheld 
in  a  ]!dichigan  case  in  the  absence  of  any  char- 
ter, ordinance,  or  contract  to  the  contrary* 
(Mich.)  845. 


ni.   CORPOBATIONS  AND  ABaOCIATTONS. 


See  also,  as  to  tax  on  corporation,  mpra,  L 

A  conflict  between  corporations  as  to  the 
right  to  a  certain  name  appears  in  an  Illinois 
case  in  which  a  proposed  corporation  ob- 
tained a  license  under  a  certain  name  after 
another  corporation  had  called  a  meeting  to 
vote  on  the  question  of  adopting  that  name. 
(111.)  429. 

The  distinction  between  a  Joint-stock  com- 
pany and  a  corporation  is  discussed  at  much 
length  in  a  Kew  York  case,  which  holds  that 
the  inherent  difference,  although  obscured  by 
the  statutes  of  the  state,  remains  unimpaired, 
and  that  the  capital  of  a  joint-stock  company 
is  not  taxable  as  that  of  a  stock  corporation. 
(N.  T.)  188. 

The  retaliatory  provisions  of  the  Ohio  stat- 
ute as  to  foreien  insurance  companies  are  con- 
fined by  an  Ohio  decision  to  cases  within  the 
letter  of  the  statute,  and  are  held  not  appli- 
cable to  a  foreign  insurance  company  where 


no  Ohio  company  has  been  formed  to  do  the 
same  kind  of  business.    (Ohio)  611. 

The  right  of  directors  to  compensation  doea 
not  exist  unless  provided  for  or  expressly  sanc- 
tioned by  the  charter,  except  for  services  out* 
side  their  duties  as  directors  rendered  under 
an  express  contract.    (Colo.)  426. 

Shares  of  increased  stock  apportioned  pro 
rata  among  stockholders  to  represent  the  in- 
creased value  of  property  resulting  from  de- 
velopment of  the  business  constitutes  capital 
and  not  dividends  or  income.    (Ck>nn.)  461. 

A  right  of  action  for  damages  because  of  a 
wrongful  expulsion  from  a  mutual  benefit  so- 
ciety Is  denied  in  a  Rhode  Island  case  on  the 
ground  among  others  that  such  action  implies 
a  waiver  of  the  illegality  of  the  expulsion 
which  in  effect  waives  the  whole  cause  of  ac- 
tion. Also  that  there  is  no  fund  for  payment 
of  damages  and  no  rule  for  measuring  them* 
(R  I.)  S&. 
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A  common-law  marriage  is  held  to  be  unlaw- 
ful, under  the  Washington  statute,  which  re- 
quires a  license.    (Wash.)  699. 

The  right  of  a  married  woman  to  form  a 
partnership  in  a  mercantile  business  with  her 
husband  is  denied  in  Arkansas,  although  she 
has  the  right  to  a  separate  estate  and  to  carry 
on  any  trade  or  business.    (Ark.)  526. 

Likewise  in  Washington,  although  the  stat- 
utes have  abolished  the  civil  disabilities  of  a 
wife  giving  her  full  control  of  her  property 
antt  power  to  make  contracts  and  incur  liabil- 
ities as  if  unmarried.    (Wash.)  580. 

Divorce. 

The  legal  fiction  that  a  wife's  domicil  follows 
that  of  her  husband  is  held  sufficient  to  give 
jurisdiction  of  a  suit  for  divorce  to  a  court  in 
a  state  where  the  husband  resides^  although 
the  wife  has  always  resided  in  another  state  in 
which  she  deserted  him.    (Mass.)  497. 

Injury  to  bodily  health  is  not  necessary  in 
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order  to  make  the  infiiction  of  mental  suffering 
constitute  extreme  cruelty  under  the  California 
Code,  which  defines  it  as  the  infliction  of 
grievous  bodily  injury  or  grievous  mental  suf- 
fering.   (Cal.)  660. 

The  repeal  of  a  statute  under  which  a  cause 
of  action  for  divorce  arose  was  held  not  fatal 
to  the  action  where  a  new  statute  was  passed 
at  the  same  time  which  authorized  a  divorce 
on  the  same  grounds.     (Utah)  482. 

The  same  case  holds  that  a  general  Statute 
of  Limitations  does  not  apply  to  an  action  for 
divorce. 

The  right  of  a  wife  to  sue  in  eauity  for  main- 
tenance without  asking  for  a  divorce,  where 
she  has  been  deserted  by  her  husband  and  left 
destitute,  is  maintained  by  the  Supreme  Court 
of  Montana  after  a  full  discussion  of  principlea 
and  authorities.    (Mont.)  94. 

Ir^fanis, 
The  day  on  which  a  person  becomes  of  age 
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Is  the  day  before  his  twenty-first  birlhday. 
(Tex.)  642. 

The  marriage  of  a  tnlDor  is  held  valid  in 
Massachusetts  although  he  was  married  in  an- 
other state  to  which  he  went  solely  to  evade  a 
statute  requiring  his  father's  consent,  and  he 
is  entitled  to  his  own  wages  so  far  as  necessary 
for  his  own  support  and  that  of  his  wife  and 
children.    (Mass.)  578. 

The  validity  of  an  attorney's  stipulation  as 
•gainst  infant  clients  is  denied  where  it  is  not 
shown  to  be  for  the  infants'  interest.  (Minn.) 
507. 

The  rule  that  the  court  will  seek  the  best  in- 


terest of  an  infant  in  awarding  its  custody  is 
applied  in  an  Iowa  case  which  denies  to  a 
father  the  custody  of  his  child  which  be  has 
left  to  the  care  of  others  without  properly  pro- 
viding for  it.    (Iowa)  681. 

The  nature  of  proceedings  to  commit  infants 
to  a  reform  school  is  discussed  in  a  Minnesota 
case  which  decides  that  ihey  are  not  criminal 
proceedings.    (Minn.)  091. 

Ineompetencf. 
A  belief  in  spiritual  manifestations  b  held 
not  necessarily  evidence  of  incapacity  to  con- 
vey real  estate.    (Iowa)  677. 


y.  FmuciARiES  A2n>  Refhbsentattveb. 


The  vindication  of  the  honor  of  his  intestate 
is  not  a  purpose  for  which  an  administrator 
can  use  funds  of  the  estate  by  employing  coun- 
sel to  aid  in  prosecuting  for  murder  one  who 
killed  the  intestate  and  attacks  his  honor  by 
matters  which  he  alleges  in  justification  of  the 
crime.    (S.  C.)  743. 

The  power  of  a  court  to  reject  an  executor 
appointed  by  will  is  reviewed  in  a  Connecticut 
case,  which  decides  that  such  power  exists 
only  when  specially  provided  by  law,  and 
that  a  mere  lack  of  honest  integrity  and  busi- 
ness experience  does  not  make  one  "incapable 
to  accept  the  trust"  within  the  meaning  of  a 
statute.    (Conn.)  538. 

The  power  of  a  foreign  administrator  to  sue 
{n  his  own  name  on  a  judgment  recovered  by 


him  in  another  state  ib  sustained  In  a  Aflssourl 
case.    (Mo.)  410. 

A  notary  who  is  the  trustee  in  a  deed  of  trust 
cannot  take  an  acknowledgment  thereto.  (Tex.) 
719. 

The  doctrine  that  a  receiver  of  a  corporation 
is  not  bound  by  a  contract  of  the  corporation, 
applies  to  a  case  in  which  freight  charges  had 
been  paid  in  advance  for  the  whole  distance 
under  a  contract  which  trave  the  shipper  the 
right  to  take  off  the  freight  at  an  intermediate 
point  where  it  was  at  the  time  of  the  receiver's 
appointment;  and  the  receiver  is  not  bound 
either  to  complete  the  transportation  of  the 
freight  or  repay  any  part  of  the  charges  pre- 
paid.    (U.  8.  C.  C.  Qa.)  90. 

See  also,  as  to  receiverXceriificates^f  i^ra^YI. 
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Libei. 

The  custom  of  a  newspaper  to  publish  spicj^ 
ffossip  without  inquiry  as  to  its  truth,  when  it 
has  appeared  in  the  columns  of  another  paper, 
shows  such  recklessness  as  to  justify  exemplary 
damaees  in  an  action  for  libel.  (U.  ti.  C.  C. 
App.  2d  C.)808. 

The  malicious  filing  of  a  mechanic's  lien  is 
held  in  a  Virginia  case  to  constitute  a  libel 
where  it  is  done  without  authority  of  law  and 
results  in  damages.    (Va.)  625. 

FireiDorks. 
A  voluntary  spectator  of  a  display  of  fire- 
works in  a  nighway  must  be  held  to  assume 
the  risk  of  injury  from  accident  without  neg- 
ligence, although  the  show  is  unauthorized. 
(Mass.)  895. 

Lateral  Support. 
An  exception  to  the  rule  that  the  owner  of  a 
building  must  himself  sruard  against  the  dan- 
ger of  excavating  near  it  is  presented  by  a  Mis- 
souri decision  that  a  promise  by  the  party  who 
is  excavating  to  do  the  work  in  sections  will 
make  him  liable  for  changing  his  plan  without 
notice  to  the  owner  of  the  building  and  causing 
its  fall  by  digging  a  long  and  deep  trench. 
<Mo.)  880. 

Imputed  Negligence. 
The  nef^ligence  of  the  owner  of  a  carriage  in 
driving  his  team  is  not  imputable  to  one  riding 
with  him  at  his  invitation  and  who  has  no  au- 
thority over  him.    (U.  S.  C.  C.  App.  8th  C.) 

eoo. 

to  L.  R  A. 


Licensees  or  Trespassers. 

The  rule  as  to  the  assumption  of  risk  by  tres- 
passers or  licensees  is  held  applicable  to  a  neigh- 
bor who  is  injured  by  a  defective  stairway 
while  in  search  of  a  child.    (N.  Y.)  640. 

8o  the  risk  of  defects  in  a  tenement  building 
such  as  unsafe  outside  steps  is  assumed  by  one 
who  goes  there  to  attend  the  wake  of  a  relative 
of  a  tenant  in  the  building,  at  least  where  there 
is  nothing  to  show  that  he  had  an  invitation  or 
was  related  to  any  of  the  occupants.  (Mass.) 
557. 

The  assumption  of  risks  by  a  licensee  U  il- 
lustrated also  bv  a  decision  denying  a  recovery 
for  the  death  of  a  telegraph  operator  who  was 
killed  bjr  the  derailing  of  a  train,  while  mak- 
ing a  fnendly  call  on  the  operator.  (W.  Ya.) 
271. 

Electric  Wires. 

The  failure  of  an  electric-light  company  to 
have  the  splices  on  its  wires  perfectly  insulated 
as  required  by  ordinance  is  negligence  for 
which  it  is  liable  for  the  death  of  a  person  who 
comes  in  contact  with  a  wire  while  attemptine 
to  repair  a  roof  over  which  the  wire  is  stretched 
if  he  was  not  negligent  He  had  a  right  to  as- 
sume that  the  wires  were  properly  insulated 
and  was  required  to  allow  only  for  patent  de- 
fects in  the  insulation.    (La.)  48. 

Injury  by  electricity  generated  in  a  telepbona 
wire  negligently  allowed  to  bans  across  a  high- 
way where  a  traveler  touches  it  la  held  charge- 
able to  the  telephone  company  on  the  ground 
that  the  wire  furnished  the  means  by  which 
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(Tortb:  Nioliokncb; 
the  iDjory  was  done.  (U.  S.  C.  C.  App.  5th 
<;.)545. 

The  act  of  a  traveler  in  stooping  to  pick  tip 
«Dd  throw  out  of  the  way  a  telephone  wire 
hanging  so  as  to  endanger  travelers  Is  held  not 
to  be  such  negligence  as  a  matter  of  law  that 
be  cannot  recover  for  Injury  thereby  sustained 
•on  the  ground  that  the  wire  charged  with  elec- 
tricity was  a  defect  in  the  street    (Mass.)  605. 

Municipal  Liability, 
The  rule  that  a  citv  is  not  liable  for  negll- 
irence  of  members  of  its  fire  department  is  af- 
firmed in  a  Nebraska  case  where  a  child  was 
killed  by  the  negligent  or  reckless  driving  of  a 
ladder  wagon  or  truck  in  a  street  merely  to  ez- 
•ercise  the  team.    (Neb.)  849. 

Negligenee  of  Carrier  or  Pauenger. 

The  obligation  of  a  railroad  company  to  a 
person  who  has  negligently  stepped  or  fallen 
from  a  train  running  at  high  speed  and  lies 
lielpless  on  the  track  requires  it  to  stop  the  train 
«nd  remove  him  from  the  track  or  notify  a 
train  which  is  to  follow,  where  either  precau- 
tion was  possible  and  would  have  prevented 
him  from  being  killed  by  the  second  train. 
<Ohio)  674. 

The  duty  of  a  carrier  to  keep  its  platforms 
jind  approaches  thereto  in  safe  condition  is  il- 
lustrated in  an  Oregon  case  in  which  a  carrier 
was  held  liable  for  the  dangerous  condition  of 
nn  elevated  walk  to  a  boat  landing  which  was 
used  only  for  its  purposes,  although  upon  land 
dedicated  for  a  street.    (Or.)  598. 

The  lack  of  lights  was  not  excused  by  the 
fact  that  the  boat  did  not  start  until  morning 
where  passengers  were  provided  with  sleeping 
nccommodations  on  the  boat    Id. 

The  duty  to  allow  persons  to  ^t  safely  on 
l>oard  before  startinar  a  street-car  is  afllrmed  in 
a  Minnesota  case.    (Minn.)  879. 

The  negligence  of  a  passenger  in  putting  his 
hand  out  of  the  window,  although  but  a  few 
inches,  is  held  fatal  to  his  right  to  recover  from 
the  carrier.    (Ya.)  91. 

Kidinginan  express  car  in  violation  of  a  rule  of 
the  carrier  is  bela  in  a  Florida  case  extensively 
reviewing  the  authority  to  defeat  a  right  to  re- 
<cover  for  injuries  caused  by  the  carrier's  neftli- 
gence  if  they  would  not  have  been  received  had 
the  passenger  remained  in  the  passenger  car. 
<Fla.)  681. 

The  frequency  of  death  or  injuries  caused  by 
«lectric  cars  gives  interest  to  a  Massachusetts 
decision  that  no  liability  exists  for  the  death  of 
a  person  who  steps  off  from  a  street-car  while 
it  is  slowing  up  directly  in  front  of  an  electric 
•car  runninff  fifteen  miles  an  hour  where  it  was 
lighted  and  its  gong  sounding.    (Mass.)  490. 

AnanU  on  Passenger, 

The  liability  of  a  railroad  company  for  an 
unprovoked  assault  on  a  passenger  by  a  fellow 
passenger  where  the  conductor  was  warned  of 
it  and  could  have  prevented  it  with  the  assist- 
ance of  employes  and  willing  passengers,  is 
•enforced  in  a  Mississippi  case  following  an  ear- 
lier decision  with  reluctance.    (Miss.)  027. 

The  liability  of  a  carrier  for  false  imprison- 
ment  by  acts  of  its  ticket  agent  in  restraining 
a  person  whom  he  charges  with  having  passed 
counterfeit  money  upon  him  is  upheld  in  a 
New  York  case,  distinguishing  the  recent  case 
of  MuUigan  v.  Neu  Y<yrk  it  R.  P,  R.  Co,  (N. 
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Y.)  14  L.  R.  A.  791,  in  which  It  was  hdd  that 
the  agent  was  acting  out  of  the  scope  of  his 
employment  because  he  took  the  bill  believing 
it  to  be  counterfeit  merely  for  tiie  purpose  of 
detecting  a  supposed  criminal    (N.  Y.)  186. 

Proximate  Cavm, 

A  good  illustration  of  the  law  as  to  proxi- 
mate cause  is  furnished  by  a  Pennsylvania  case 
in  which  it  was  held  that  the  lack  of  a  barrier 
alon^  a  steep  bank  beside  a  highway  is  not  the 
proximate  cause  of  an  injury  to  an  omnibus 
passeneer  where  the  omnibus  went  over  the 
bank  during  the  struggles  of  the  horse  to  get 
on  hia  feet  after  falnng  in  the  middle  of  the 
street    (Pa.)  106. 

The  proximate  cause  of  nervous  convulsions 
caused  by  the  fright  of  a  passenger  resulting 
from  a  carrier's  negligence  is  the  negligence 
causing  the  fright    (Minn.)  208. 

Jn-evioue  Dieeaae  of  Ii\jured  Person, 

The  effect  of  a  previous  disease  of  a  person 
injured  on  liability  for  causing  Uie  inliuies  is 
Involved  in  two  cases  which  hold  that  liability 
for  negligently  causing  the  injury  is  not  there- 
by defeated.    (Minn.)  208;  (Tenn.)  268. 

Attempt  to  Sseape  Danger, 
To  allow  recovery  for  mjury  in  attempting 
to  escape  apprehended  danger  there  must  be  a 
reasonable  cause  of  alarm.    fArk.)  787. 

lr\jury  to  Servant, 

The  liability  of  a  railroad  company  for  neg- 
ligently loading  a  car  with  lumber  or  iron  pro- 
Jecting  over  the  end  is  discussed  at  length  in  a 
riorida  case,  which  holds  such  loading  and 
acceptance  of  the  car  in  that  condition  is  neg- 
ligence, but  that  a  brakeman  assumes  the  risk 
of  coupling  such  cars  where  they  are  fre- 
quently taken  by  his  train.    (Fla.)  887. 

On  the  other  hand,  for  such  negligent  load- 
ing the  company  was  held  liable  in  Michigan  al- 
though it  had  provided  a  competent  inspector 
of  cars  and  the  car  was  received,  after  it  was 
loaded,  from  another  road.    (Mich.)  842. 

The  theorv  that  an  employ^  is  to  be  regarded 
as  standing  in  place  of  the  master  in  respect  to 
the  performance  of  a  duty  with  which  the 
master  is  chargeable,  is  well  illustrated  in  the 
case  of  a  section  foreman  who  failed  to  give  no- 
tice of  a  snow-slide  across  a  railroad  track. 
(Or.)  519. 

A  telltale  to  warn  brakemen  of  a  bridge,  but 
which  is  unsafe  for  brakemen  on  some  of  the 
cars  of  unusual  height,  is  a  defective  appliance 
for  which  a  railroad  company  is  liable,  although 
it  is  safe  for  brakemen  on  ordinary  cars,  and 
the  risk  of  li^i'J  from  it  is  not  assumed  by  a 
brakeman.    (R.  I.)  648. 

The  conductor  of  a  train  who  negligently 
leaves  it  standing  where  it  is  struck  by  another 
is  held  not  a  fellow  servant  of  a  brakeman  on 
the  other  train  who  is  injured  in  the  collision. 
(W.  Va.)  388. 

A  master  is  liable  for  an  injury  to  a  servant 
of  which  the  proximate  cause  is  the  resultant 
of  the  combined  negligence  of  the  master  him- 
self and  of  a  fellow  servant    (N.  M.)  819. 

Volunteer. 
The  rule  that  a  volunteer  assumes  all  the 
risks  of  work  which  he  engages  in  is  applied 
to  a  by-stander  who  gets  on  a  construction 
train  to  assist  in  switching  during  the  tempo- 
rary absence  of  the  conductor,  although 
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quested  to  do  80  by  the  head   hrakeman. 
(Minn.)  861. 

Bailroad  BignaU. 
The  liability  of  a  railroad  company  for  fail- 
ure to  give  the  statutory  signals  at  a  railroad 
crossin  jT  is  held  by  a  Michigan  case  to  extend 
to  injuries  received  by  a  person  crossing  the 
track  at  a  distance  from  the  crossing,  where  he 
was  using  a  private  crossing  by  license  and  in- 
vitation of  the  company  and  was  relying  upon 


the  performance  of  the  duty  to  give  such  8ig> 
nals.    (Mich.)  119. 

Highway  2f{fiirte$, 

For  injuries  caused  by  defects  In  a  highway 
bridge  which  a  railroad  company  is  bound  to 
maintain  over  its  tracks,  the  railroad  company 
cannot  escape  liability  on  the  ground  that  an 
action  would  lie  for  the  injury  against  the 
township.    (Pa.)  654. 

See,  as  to  nuisance  in  highway,  tupra,  L 


Vn.  Pbofebtt  Rights;  Libnb  ;  Gebtb  ;  Wills. 


Berries, 
Blackberries  while  growing  on  the  bushes 
are  not  subject  to  levy  on  execution  as  per- 
sonal property.    (Minn.)  103. 

Ice, 
The  right  to  ice  on  a  public  pond  by  making 
a  prior  appropriation  is  discussed  at  length  in 
a  Maine  case.    (Me.)  774. 

A  dog  is  held  by  a  Utah  decision  to  be  prop-^ 
erty  which  cannot  be  taken  without  due  pro- 
cess of  law,  but  an  ordinance  allowing  dogs  to 
be  killed  by  any  person  unless  registered  and 
collared  is  held  to  be  a  valid  police  regulation. 
(Utah)  689. 

Fiieture, 

A  parol  gift  or  reservation  of  a  bam  which 
constitutes  a  fixture  is  ineffectual.  (N.  T.) 
805. 

Dediaziion, 
The  dedication  of  a  park  Is  held  to  be  effected 
by  recording  a  map  of  a  tract  on  which  a  space 
is  marked   '*  park"  and   selling  lots  facing 
thereon  according  to  the  map.    (Cal.)  145. 

Flata. 
Bv  analogy  to  the  rule  as  to  boundary  on 
fresh-water  streams  flats  in  the  bed  of  a  cban- 
rel  into  which  the  tide  flows,  but  from  which 
it  wholly  ebbs  at  low  water,  where  they  are 
between  separate  channels  of  a  fresh-water 
stream,  are  held  in  a  very  interesting  Massa- 
chusetis  decision  to  be  divided  between  ripa- 
rian owners,  to  whom  they  are  given  by  the 
Colonial  .Ordinance  of  ld41-47,  by  straight 
lines  from  the  points  where  the  division  lines 
of  the  owners  end  on  the  bank  drawn  to  and 
at  light  angles  with  the  center  line  of  the  tidal 
channel  at  the  ordinary  stage  of  the  waters. 
(Mass.)  858. 

Oae. 
The  right  to  explode  nitroglycerine  in  a  gas 
well  to  increase  the  flow  is  upheld  in  an  Indi- 
ana case  although  gas  is  thereby  drawn  from 
the  premises  of  adjoining  owners.    (Ind.)  448. 

Easement. 
The  right  to  fence  a  right  of  way  is  not 
given  by  a  reservation  in  a  deed  of  '*  a  reason- 
able right  of  way  across  the  land."  (Wis.)  512. 

Tenancy, 
A  landlord  can  forcibly  eject  a  tenant  with- 
out legal  possession  after  the  expiration  of  the 
tenancy  although  he  holds  possession  in  eood 
faith  and  under  a  color  and  reasonable  claim 
of  right.    (R.  L)  798. 

Cotenancy  and  Partition, 
A  stipulation  between  cotenants  to  prevent 
them,  tlieir  heirs,  or  assignd  from  ever  begin- 
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ning  proceediDgs  for  partition  without  written 
consent  of  all  the  parties,  is  unreasonable  and 
void.    (Mo.)  220. 

One  tenant  in  common  has  no  lien  against 
his  cotenant's  interest  in  the  property  for  rents 
in  excess  of  his  share  collected  and  retained  by 
such  cotenant  before  partition  of  the  land. 
(Md.)  547. 

A  parol  partition  is  insufficient  as  a  basis  for 
ejectment,  and  does  not  even  constitute  color  of 
title  for  the  purpose  of  adverse  possession  as 
against  the  cotenant.    (111.)  826. 

Dotoer, 

The  effect  of  a  sale  in  partition  to  bar  an  in- 
choate right  of  dower  of  the  wife  of  a  tenant 
in  common  is  thoroughly  discussed  in  a  South 
Carolina  case  holding  it  to  be  so  barred  al- 
though the  husband  had  previously  sold  hi» 
imdivided  share.    (8.  C.)  776. 

The  doctrine  that  a  widow  is  notdowableof 
an  interest  in  mines  unopened  at  her  husliand's 
death  is  repudiated  by  tne  Supreme  Court  of 
Michigan,  which  says  the  question  has  not 
previously  been  determined  in  this  country. 
(Mich.)  247. 

A  release  of  a  wife's  inchoate  ri/rht  of  dower 
may  be  made  by  her  husband  under  a  power 
of  attorney  given  him  under  N.  Y.  Act  1878» 
chap.  800.    (N.  Y.)  209. 

Surety  in  Judgment, 
The  right  of  a  Judgment  debtor,  who  *l8  ii» 
fact  only  a  surety  of  a  codefendant,  to  take  an 
assignment  is  held  not  dependent  on  the  fact 
of  a  prior  adjudication  of  such  suretyship  or 
an  indication  thereof  on  the  face  of  the  judg- 
ment.   (Ind.)  115. 

Liens;  Priority. 

The  architect  of  a  building  who  superin- 
tends its  erection  is  entitled  to  a  lien  for  "work 
or  labor"  upon  the  building.    (Ala.)  600. 

Subcontractors'  liens  relate  back,  in  Minne- 
sota, to  the  commencement  of  the  work  aa 
against  an  intervening  mortgage  where  a  build- 
ing is  constructed  under  one  entire  contract 
between  the  owner  and  the  original  contractor. 
(Minn.)  885. 

A  mechanics'  lien  is  held,  in  Minnesota,  to- 
be  inferior  to  a  prior  unrecorded  mortgage  in 
the  absence  of  any  statute  to  the  contrary  or 
of  any  estoppel.    (Minn.)  288. 

The  supenority  of  an  execution  lien  over  a 
prior  unrecorded  conveyanceisflxed  at  the  time^ 
of  levy  if  this  is  made  without  notice  of  the  con* 
veyance,  and  the  title  of  a  purchaser  under  the- 
execution  does  not  depend  on  his  being  a  pur- 
chaser for  value.    (Tex.)  668. 

Beceiver's  Oertifieates, 
The  rule  that  a  receiver's  certificates  may  ha 
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made  a  lien  superior  to  a  prior  mortgage, 
which  has  been  applied  in  the  case  of  railroad 
mortgages,  is  denied  application  in  a  circuit 
court  of  the  United  States  to  the  property  of  a 
mere  private  corporation  such  as  a  coal  min- 
ing company.    (U.  8.  C.  0.  111.)  603. 

The  rule  that  a  power  of  appointment  is  not 
executed  by  a  wUl  which  does  not  refer  to  it  is 
enforced  in  a  Rhode  Island  case  where  the 
power  was  created  by  a  Rhode  Island  will  by 
express  statute  in  England,  where  the  donee 
executed  his  will,  and  in  JNew  York,  where  he 


was  domiciled,  the  contrary  rule  is  established. 
(R.  I.)  367. 

WtWi. 

The  construction  of  a  conveyance  as  a  will 
rather  than  as  a  deed  is  illustrated  in  an  Ala- 
bama case.    (Ala.)  576. 

A  discussion  of  conditions  in  wills  in  re- 
straint of  marriage  is  given  in  a  Maine  case, 
which  holds  that  a  devise  to  an  unmarried 
daughter  of  a  life  estate  in  the  testator's  home- 
stead unless  she  shall  marry,  does  not  make 
an  illegal  condition  in  restraint  of  marriage. 
(Me.)  707. 


yilL  Civil  Rbhbdies;  Rxtubs  akd  Pbincifleb. 


Several  interesting  questions  relating  to 
estoppels  are  involved  in  an  Alabama  case, 
which  holds  that  an  administrator  may  be 
estopped  to  set  up  his  individual  title  to  land 
told  by  him  under  order  of  the  court  without 
giving  notice  of  his  own  title,  and  that  such 
an  estoppel  binds  purchasers  in  good  faith  and 
for  value  at  a  Judicial  sale  of  his  property. 
(Ala.)  818. 

•  A  right  of  action  to  recover  back  payments 
made  under  duress  may  exist  for  a  payment  of 
a  mechanics'  lien  filed  on  an  unfounded  claim, 
where  it  is  made  to  obtain  a  loan  to  meet 
pressing  obligations  which  the  owner  had  no 
other  means  of  meeting.    (Minn.)  876. 

The  inability  to  specifically  perform  a  con- 
tract where  there  is  no  other  ground  for  equita- 
ble interference  is  held  fatal  to  Jurisdiction  in 
equity  of  a  suit  for  specific  performance  or 
damages.    (Wash.)  614. 

MUtake. 
A  mistake  as  to  the  extent  of  one's  right  un- 
der the  law  is  held  not  a  mistake  of  law  such 
as  would  defeat  relief.    Id. 

Altera  tion  of  Instruments, 
The  fraudulent  alteration  of  a  promissory 
note  discharces  a  mortgage  by  which  it  is  se- 
cured,   (^eb.)  468. 

Lost  Note, 
That  an  action  at  law  on  a  lost  negotiable 
note  cannot  be  maintained  is  decided  by  the 
supreme  court  of  the  District  of  Columbia. 
(D.  C.)  205. 

Injunction  against  Fain  Statements. 

The  right  to  an  injunction  against  false  and 
malicious  charges  of  infringement  and  threats 
to  sue  plaintiff^  prospective  customers  if  they 
use  his  device,  is  denied  by  a  Missouri  decision 
in^  accordance  with  what  is  therein  declared 
to  be  the  better  authority.    (Mo.)  248. 

On  the  other  hand  such  right  is  upheld  in  a 
Michigan  case  so  far  as  to  restrain  the  use  of 
0  decree  obtained  by  fraud  in  a  patent  case  to 
threaten  alleged  infringers.    (Mich.)  721. 

Question  of  Law  or  Fact, 
nrhe  question  of  negligence  as  being  one  of 
law  or  fact  receives  a  very  clear  and  able  dis- 
cussion in  an  opinion  of  the  Missouri  supreme 
court  holding  that  it  is  for  the  jury  where  the 
facts  or  the  inferences  drawn  therefrom  are  in 
any  degree  doubtful    (Mo.)  189. 

Judgments, 
The  invalidity  of  a  personal  Judgment  ren- 
dered on  constructive  service  merely,  applies 
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to  a  Judgment  in  a  bastardy  proceedinc. 
(Ind.)281. 

In  line  with  the  decision  as  to  personal  Judg- 
ments on  service  by  publication  is  one  that  a 
Judgment  quieting  title  taken  by  default  on 
such  service  will  be  set  aside  if  plaintiff  ob- 
tained it  upon  a  knowingly  false  cause  of  ac- 
tion.   (Cal.)  861. 

A  Judgment  in  favor  of  a  minor  procured  by 
his  father  as  next  friend  is  held  a  bar  to  an  ac- 
tion by  the  father  personally  for  a  portion  of 
the  same  cause  of  action.    (Mich.)  154. 

Damages. 
The  effect  of  a  premature  birth  of  a  child 
on  damages  for  a  personal  injury  is  involved 
in  a  Washington  case  in  which  it  is  held  that 
this  may  be  considered  but  that  it  does  not 
alone  establish  a  right  to  substantial  damages. 
(Wash.)  808. 

Evidence. 

On  the  question  of  expert  testimony  as  to 
negligence,  it  is  held  that  opinions  of  experts 
are  not  admissible  to  show  whether  or  not  a 
certain  speed  of  a  railroad  train  is  dangerous. 
(Or.)  519. 

The  rule  that  parol  evidence  cannot  be  ad- 
mitted to  change  a  will  is  applied  in  Illinois  to 
prevent  showing  that  a  devise  of  land  in  the 
northwest  quarter  of  a  section  was  by  mistake 
for  land  in  the  southwest  quarter.    (HI.)  821. 

Evidence  that  fires  were  repeatedly  set  by 
defendant's  engines  is  admissible  in  an  action 
for  a  fire  set  by  engines  which  cannot  be  iden- 
tified.   (Pa.)  299. 

A  limitation  on  the  rule  allowing  exclama- 
tions of  pain  to  be  i>roved  is  made  where  the 
witness  Is  a  physician  called  for  the  express 
purpose  of  making  him  a  witness.  (Mich.> 
487. 

The  presumption  of  due  care  by  a  person 
found  killed  at  a  railroad  crossing  is  recog- 
nized in  a  Minnesota  case.    (Minn.)  261. 

The  rule  as  to  presumption  of  negligence  of 
a  carrier  when  a  passenger  is  injured  does  not 
apply  in  case  of  injury  to  a  passenger  on  a 
street-car  by  collision  with  a  wagon.  (Wash.> 
808. 

The  criminal-law  rule  as  to  proof  beyond  a 
reasonable  doubt  is  held  by  a  New  York  case 
not  applicable  to  evidence  of  mistake  as  a 
ground  for  reforming  a  written  contract.  (N. 
Y.)561. 

Limitation  of  Actions. 

The  right  to  redeem  land  from  a  mortgage 
or  absolute  deed  given  as  security  is  governed 
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by  Ibc  law  of  the  place  where  the  land  lies, 
and  a  rule  there  prevailing  that  such  right  is 
barred  when  an  action  on  the  debt  is  barred 
must  control,  although  in  another  state  where 
the  parties  reside  and  the  contract  was  made 
the  bar  of  the  debt  would  not  defeat  the  right 
Co  redeem.    (Cal.)  616. 

A  clause  limiting  a  suit  on  an  accident  pol- 
icy to  one  year  from  the  time  of  the  "  acciaen- 
ial  injury"  is  held  not  to  set  the  time  running 
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until  death  resulting  from  the  injury  wber» 
the  action  is  brought  for  the  death.  (N.  Y.) 
1S8. 

The  bar  of  the  Statute  of  LimitaUons  against 
a  judgment  rendered  in  another  state  is  not  re- 
moved by  a  revivor  of  the  judgment  In  that 
state  without  appearance  by  or  service  upon 
the  defendant.     (Kan.)  198. 

See,  as  to  divorce  cases,  supra,  lY. 


IX.  CRiMiNAii  Law  A2n>  Pbagtiob. 


An  important  case  on  the  question  of  the 
power  of  a  state  to  punish  crimes  committed 
in  another  state  is  a  North  Carolina  case  con- 
cerning a  bigamous  marriage  contracted  in 
another  state,  and  a  statute  attempting  to  make 
fiuch  offense  punishable  in  North  Carolina  is 
held  unconstitutional.    (N.  C.)  180. 

K  discussion  of  what  constitutes  a  felony 
appears  in  a  Rhode  Island  case,  which  decides 
that  forgery  is  not  a  felony  at  common  law 
and  that  an  indictment  therefor  need  not 
charge  that  the  offense  was  feloniously  com- 
mitted.   (R.  I.)  550. 

The  forcible  passage  to  the  upper  rooms  of 
«  hotel  against  the  remonstrance  and  resistance 
of  the  landlord  and  his  wife  and  servants  on 
the  mere  suspicion  that  there  was  an  illegal 
«ale  of  liquors,  but  without  any  warrant,  is 
not  justified  by  the  common-law  power  of 
peace  offlceis  or  by  the  statute  giving  marshals 
of  law  and  order  societies  authority  without 
warrant  to  arrest  persons  who  have  violated 
«ny  law.     (N.  J.)  500. 

The  conclusiveness  of  an  acquittal  is  not  de- 
feated by  the  fact  that  it  was  procured  by 
bribery  of  the  prosecuting  attorney.  (Ind.) 
225. 

A  constitutional  requirement  that  all  prose- 
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cutions  shall  be  in  the  name  of  and  by  the  aa- 
thority  of  the  state  makes  an  information  in- 
valid, although  it  appears  on  its  face  that  it 
was  filed  by  the  state's  attorney,  where  it  does 
not  name  the  state  as  a  party  or  aver  directly 
or  indirectly  that  the  defendant  was  prose- 
cuted in  the  name  or  by  the  authority  of  the 
state.    (N.  Dak.)  150. 

The  constitutional  right  of  trial  by  jury  is 
not  violated  bv  a  statute  which  provides  for 
the  examination  of  witnesses  and  the  deter- 
mination of  the  degree  of  the  crime  by  the 
court  where  a  person  accused  of  murder  con- 
fesses his  guilt  in  open  court.    (Ohio)  858. 

The  right  to  peremptory  challeneres  on  the 
selection  of  a  new  juror  in  place  of  one  dis- 
charged for  sickness,  as  permitted  by  the 
North  Dakota  statute  in  a  criminal  case,  ex- 
tends only  to  such'  challenges  as  have  not 
been  exhaust^  in  selecting  the  other  eleven 
jurors.    (N.  Dak.)  150. 

The  denial  of  a  continuance  on  an  admission 
by  the  prosecuting  attorney  of  what  an  absent 
witness  will  testify  is  held  not  to  violate  a  con- 
stitutional ri^ht  of  the  accused  to  meet  the 
witnesses  face  to  face  and  have  process  to 
compel  their  attendance.    (BL)  ^9. 
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A^kno^vrledj^ent ;  valldltj  of  acknow- 
ledgment of  deed  of  trust  taken  by  trus- 
tee 719 

Aliens;  treaty  guaranties  to  277 

Alteration  of  instninientes  effeot  on 
mortgage  of  alteration  of  note  secured 
tbereby  408 

Arrest  ilrlght  of  peace  officers  to  enter  dwell- 
ings to  make;  without  a  warrant;  with  a 
warrant;  to  recapture  escaping  prisoner; 
necessity  of;  notlJlcation  and  demand  be- 
fore entering  600 

Sanks;  purchase  of  notes  andbilla  by,  as  dis- 
tinguished from  discounting;  what  is 
discounting;  whether  discounting  in- 
cludes buying  and  selling;  application  of 
usury  laws  228 

When  a  deposit  is  special  so  that  the  title 
remains  In  the  depositor  61A 

Sills  and  notes;  rights  of  bona  llde 
purchaser  of  note  declared  void  by  stat- 
ute 46 
Bight  of  action  at  law  on  lost  bills  and 
notes;  non-negotiable  paper;  presump- 
tions; negotiable  paper;1paper  overdue 
or  otherwise  subject  to  equities;  action 
against  indorser;  loss  pending  action; 
destroyed  bill  or  note                                 205 

SoUdinfl^   See  Conbtitutio»aii  Law. 

Oarriers;  right  of  passenger  to  pay  fture 
after  train  begins  to  stop  for  purpose  of 
ejecting  him  68 

Payment  of  back  fare  for  distance  already 
ridden  as  condition  of  being  carried  fur- 
ther 65 

How  far  ticket  may  be  used  for  passage 
after  expiration  of  time  limited  471 

Passenger*s  negligent  exposure  of  person 
at  car  window,  question  of  law  or  fact; 
passengen  on  street  cars  91 

Duty  of  to  protect  passenger  from  assault 
by  fellow  passenger  827 

Passenger^  riding  in  baggage  or  express 
car  as  contributory  negligence;  violation 
of  rules;  where  riding  in  such  car  did  not 
contribute  to  accident;  power  of  conduct- 
or to  waive  rule  831 

Begulations'  as  to  admission  of  passenger 
to  train  house  418 

Duty  to  maintain  safe  approaches  beyond 
its  own  premises  608 

<nieek;  effect  of  certification  on  liability  of 
drawer  610 

Constitntlcnial  law;  constitutionality  of 
private  statutes  to  authorize  disposal  of 
property;  limitations  of  the  power;  dis- 
tinctions between  those  sut  juirU  and 
those  who  are  not;  giving  power  to  guar- 
dians of  Infants;  non  wmpo%  mentit;  as 
to  decedents*  estates  281 
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Constitutional  law— Oontlnne<<. 

Self -executing  constitutional  proTisloni; 
prohibitions  generally;  cases  as  to  taking 
property  for  public  use;  as  to  jury;  ex- 
emptions may  be  regarded  as  prohibi- 
tions;   taxation;   appropriations;  stock- 
holders' liability 
Constitutionality  of  laws  charging  the  ex- 
pense of  police  regulations  on  the  busi- 
ness to  be  regulated 
Police  power  over  condition  of  buildings     400 
Contlnnanee;  denial  of,  upon  admissions  by 
the  prosecution,  as  affected  by  right  of 
accused  to  meet  witnesses;   impeaching 
or  contradicting  affidavit  280 

Contraet;  effect  of  failure  to  procure  license 
for  business  on  validity  of  contract  therein; 
where  contract  prohibited;  effect  of  im- 
position of  penalty;  sales  of  liquor,  con- 
tracts of  agents,  brokers,  etc.;  contracts 
of  physicians,  surgeons;  United  States 
revenue  laws;  contracts  in  other  kinds  of 
business;  application  and  limitation  of 
the  rule  428 

Validity  of  parol  partnership  for  dealing 
in  lands;  agreement  to  procure  land  on 
joint  account;  incorporation  of  such  con- 
tract in  partnership  agreement:  other 
contracts  relating  to  land;  transfer  of 
partnership  interest  746 

Bight  of  one  who  completes  in  disregard  of 

notice  to  desist  666 

Beoovery  for  services  interrupted  by  sick- 
ness or  death  868 
Change  of  decision  of  state  court  as  im- 
pairing obligation  of  618 
Corporations;  right  to  increased  stock  and 
stock  dividends  as  between  owner  of  capi- 
tal and  Income;  the  Bnglish  rule;  how  far 
such  rule  followed  in  this  country;  de- 
partures from  Bnglish  rule;  right  to  sub- 
scrfbe  for  stock                                          481 

;  how  far  share  of  co-tenant 
collecting  rents  is  subject  to  lien  in  favor 
of  his  co-tenant  «447 

Conntlesi  delegation  of  legislative  power  to 

county  boards  of  supervisors  161 

Criminal  law;   statute  allowing  plea  of 
guilty  in  capital  case  868 

•  the  value  of  improvements  made 
bygone  taking  property  by  eminent  do- 
main as  an  element  of  damages;  when  im- 
provement is  consented  to  by  owner, 
mortgagor,  etc.;  when  oonstriiotion  of 
improvements  is  a  trespass;  effect  of  good 
faith  or  mistake  of  trespasser  806 

Lc^ndes*   See  Fibkwobks. 
IMsease;  effeot  of  previous  disease  of  person 
injured  on  liability  for  causing  the  in- 
juries; ;causing  death  of  diseased  person ; 
limitations  and  exceptions  to  the  rule       288 
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DiTidends.   Bee  Cobpobatiorb. 

DiTOroe.   See  Hubbaitd  and  Wm. 

Do'vrers  release  of  incboate  riffht  by  attor- 
ney under  power  given  by  married 
woman  209 

Right  to,  In  mines  S47 

Effect  of  partition  sale  upon  dower  rights 
of  one  not  a  party  770 

Drains.   See  Highwats. 

Duress;  by  lien  on  real  property  870 

Eminent  donuUn;  constitutionality  of  con- 
demnation proceedings  to  establish  a  pri- 
vate road;  outlet  for  communication  with 
the  public;  necessity  of  road  81 

Sufficiency  of  notice  to  occupant  only  180 

Estoppel;  a«  to  assertion  of  governmental 
power  178 

in  pats  upon  defendant  as  basis  for  action 
to  recover  real  estate  818 

Evidence;  presumption  as  to  exercise  of  due 
care  by  person  found  to  have  been  killed 
by  the  alleged  negligence  of  another;  (a) 
presumption  of  care:  application  of  pre- 
sumption; question  for  court  or  Jury; 
weight  of  presumption:  overcoming  pre- 
sumption; (b)  presumption  of  negligence; 
(e)  where  no  presumption  is  allowed;  bur- 
den of  proof  on  plaintiff;  burden  on  de- 
fendant 281 
Parol  evidence  of  mistake  in  description  of 
land  devised  821 

Ezeentors  and  administrators;  requi- 
site moral  qualifications  of 

Fireworks;  liability  for  injuries  caused  by 
the  discharge  of 

Fmit;  classification  of  growing  fruit  as  real 
or  personal  property  108 

Guardian  ad  litem*   SeelNVAMTR. 

Hl(B^hways;  lawfulness  of  the  use  of  steam 
traction  engine  on  148 

Power  of  municipality  to  authorize  use  of, 

for  private  drain  716 

Bight  of  one  injured  on,  to  proceed  in  the 
first  instance  against  the  one  ultimately 
liable  554 

Husband  and  wIAb;  domioQ  of  wife  for 
purpose  of  divorce  suit  497 

Partnership  between  608 

Income*   See  Cobporations. 

Incompetent  persons;  belief  in  spiritual- 
ism, witchcraft,  etc.,  as  affecting  capacity 
to  make  will  or  deed  077 

Infants;  control  of  guardian  ad  Utem  or  next 

friend  over  action  607 

On  what  day  a  person  becomes  of  age         640 

How  far  marriage  of,  works  emancipation  678 

Commitment  to  reformatories  withoutcon- 

viction  of  crime  001 

Ii^unetion;  against  fkilse  statement  as  to 
plaintilTs  property  or  business  S48 

Insurance;  effect  of  agent's  knowledge  of 
falsity  of  statements  in  application; 
agent's  perversion  of  information  by  the 
Insured;  agent's  falsely  filling  up  blanks; 
misconstruction  of  facts  by  agent  88 

J^ndipnents;  validity  of  personal  Judgments 
rendered  upon  constructive  service  of 
process;  against  nonresidents  (1)  in  states 
other  than  where  rendered,  (2)  in  state 
where  rendered;  against  residents;  what 
property  subject  to;  for  alimony  or  costs   281 
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Judf^ent— continued. 

Priority  of  lien  of  Judgment  or  of  prior 
recorded  conveyance;  in  absence  of  ex- 
press statutory  definition;  by  virtue  of 
statutes:  effect  of  notice  on  rank  of  Uea 
of  Judgment;  priority  of  right  of  pur- 
chaser at  sale  under  Judgment;  when 
Judgment  creditor  purchases  at  sale 

Belief  from,  when  rendered  on  publication 
of  process 

Bight  of  surety  who  has  paid  Judgment  to 
enforce  it  for  his  own  benefit;  at  law;  In 
in  equity;  under  statutes 
Jury.   See  Tbiau 

liandlord  and  tenant;  liability  of  landlord 
to  tenant  for  forcible  expulsion  after 
termination  of  tenancy;  in  England;  the 
prevalent  American  rule;  a  different  view 

Ubfll.   See  also  lirjunarzos. 
By  filing  lien 

Ueense.   See  Ck)iiTBAOzs. 

Uen.   See  also  JuBOMXHT. 

Eolation  back  of  sub-contractor's  lien  to  the 

date  of  that  of  the  original  contractor 
Bight  of  arohiteet  to  mechanics'  lien;  simply 
furnishing  plans;  superintending 

Master  and  servant.  See  also  Cohtbacis. 
The  relation  of  the  proximate-cause  doo- 
trine  to  the  rule  of  liability  of  a  master  for 
injuries  to  his  servant  oaused  by  the  com- 
bined negligence  of  himself  and  a  f  ellow-^ 
servant;  proximate  causes;  **a"  proximate- 
cause  as  distinguished  from  *^the"  proxi-^ 
mate  cause;  right  to  consider  relative  neg« 
ligence;  llablUty  exists  where  master's  neg* 
ligence  was  an  essential  element;  caaes 
where  the  negligence  of  the  master  was 
the  efficient  cause 
Who  is  a  volunteer 

Mines.  See  1>owib, 

Mort^affe*   See  also  T 

Beiease  of  mortgagor  as  surety  by  mort- 
gagee's dealing  with  vendee  who  has  as- 
sumed the  mortgage 

Municipal  corporations;  discrimination 
by  municipality  between  its  own  residents 
and  other  residents  of  the  same  state 
Authority  of  Legislature  to  remove  from 
trusteeship 

Natural  flpas. 

If offll^ence.   See  Disxabb. 

Neztfiriend.   SeelsvAim. 

Notice.    See  Bunsnt  Dokaxv. 

Ollloers;  vacancy  in  office  by  failure  to  file 
bond  within  the  time  prescribed 
Power  of  public  officers  to  make  contracts 
binding  on  their  successors  or  for  a  term 
of  years:  for  services  of  teachers,  attor- 
neys, or  depositaries;  for  water,  gas,  etc 

Partition*   See  also  Dowsb. 

Validity  of  agreement  against  right  to 
Parol  partition  to  give  legal  title  or  color 
of  title 

Personal  property •   SeeFBuzr. 

Principal  and  surety.   See  Judohuit. 

Private  roads.   See  EMnnrar  DoxAzir. 

Proximate  cause*  See  ICastbb  ahd  Sxb- 

VAWT. 

Railroads;  at  what  railway  crossingB  signals 
of  trains  are  required;  private  crossings 
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Jteal  propcn^*  Bee  JiTDOxmrE. 
Seceiveir;  obligation  on  tbe  contraot  of  the 

partj  whose  property  he  holds  00 

Power  to  permit  reoelver  of  a  private  oor> 

poration  to  create  liens  on  its  property     603 

See  JUDGXKRT. 

ktorles.  SeelNVAHTS. 
Serrioe;  what  constitutes  personal  servloe  of 
papers  200 

Ic  perfbmuuiee;  effect  of  inability 
to  perform,  upon  jurisdiction  of  chaDcery; 
when  plaintiff  knows  that  performance 
cannot  be  enforced;  when  defendant  dis- 
ables himself  pendinir  action;  when  de- 
fendant has  at  any  time  rendered  *»<"*fw*lf 
incapable  of  performing;  general  jurto- 
dlction  over  damages ;  effect  of  'Aodem 
legislation,  of  code  provisions  Cli 

10L.R.A. 


Saperwiflormi   BeeCOunnBi 

Tax;  power  to  tax  mortgages;  doable  taxation; 
where  taxable;  nonresident  owners 
Situs  for  purpose  of  taxation  of  debts  evi- 
denced by  notes  and  mortgages;  in  gener- 
al; mortgages;  notes;  when  held  by  agent 
residing  in  different  State  flrom  principal 

Tenant  in  5*^»^»^^■1^»■T   See  Oo-TBNAiror* 

TiP«.etion  engtne*   SeeHiGHWATB. 


Trial;  ooerdon  of  disagreeing  ^ry;  by  court; 
by  bailiff  in  charge  048 

Voters  aAd  eleetiona;  effect  of  irregulari- 
ties in  nomination  papers  or  in  voting 
under  Australian  ballot  laws  984 
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OPINIONS,  NOTES  AND  BRIEFS. 


(3ei>arate  Index  to  Notes  precedes  this.) 


ACKNOWLEDGMENT. 

A  notary  who  is  the  trustee  in  a  deed  of 
trast  cannot  take  an  acknowledgment  thereto. 
Sothschild  ▼.  Daugher  (Tex.)  719 

NOTBS  AJSfJ)  BbIBFS. 

Acknowledgment;  validity  of  acknowledg- 
ment of  deed  of  tnnt  taken  by  trustee.       719 

ACTION  OR  SUIT. 

1.  A  denial  of  the  constitutional  rights  of 
women  in  a  crimiDal  proceeding  against  a  man 
cannot  be  set  up  byjiim  in  his  own  behalf. 
MeKinney  v.  Btaie  ( Wyo.)  710 

2.  The  wife  of  a  tenant  in  common  is  not  a 
necessary  party  in  the  suit  for  partition.  HoU 
ley  V.  Gloier  (S.  C.)  776 

8.  The  heirs  of  the  owner  of  a  building  who 
dies  before  the  filing  of  a  lien  thereon  are 
necessary  parlies  to  the  proceeding.  Hughes 
V.  Torgerson  (Ala.)  600 

4.  After  the  death  of  an  administrator  suing 
in  his  own  name  in  a  foreign  state  upon  a 
Judgment  obtained  in  the  state  of  his  appolntr 
ment,  the  suit  may  be  revived  in  the  name  of 
his  administrator  appNointed  under  the  laws  of 
the  foreign  state.     Tittman  v.  Thornton  (Mo.) 

410 

6.  A  stipulation  for  the  removal  of  a  cause 
to  another  county  waives  an  objection  that  it 
was  not  brought  in  the  proper  county.  Gay 
V.  Brierfleld  Coal  d  L  Go,  (Ala.)  564 

6.  The  filing  of  a  paper  stating  that  an  ac- 
tion is  dismissed  does  not  take  away  jurisdic- 
tion of  the  court  until  entry  of  a  iuagment  of 
dismissal.    Barnes  v.  Barnes  (Cal.)  660 

ACT  OF  GOD.    See  also  Contbagtb,  14. 

The  burning  of  a  hotel  cannot  be  attributed 
to  an  irresistible  superhuman  cause,  where  the 
origin  of  the  fire  is  not  shown  except  that  it 
broke  out  in  a  room  containing  nothing  but 
batteries  which  supplied  the  j^ace  with  elec- 
tricity.   Fay  V.  Paeifio  Imp,  06.  (Cal.)       188 

ADVERSE  POSSESSION. 

1.  A  parol  partition  does  not  constitute  color 
of  title  for  the  purpose  of  adverse  possession 
against  the  co-tenant.    Bontag  v.  Bigelow  (111.) 

826 

2.  The  mere  receipt  of  rents  and  payment 
of  taxes  by  a  tenant  in  common  is  not  a  suffi- 

18  L.  R.  A. 


I  dent  claim  of  adverse  possession  as  against  bla 

I  co-tenant.  /d 

AGRICULTURAL     COLLEGE.  See 

Officers,  4,  5. 

ALIENS.    See  also  Contracts,  13. 

KoTBB  AKD  Briefs. 

Aliens;  treaty  guaranties  to.  277 


ALTERATION  OF  INSTRUMENTS. 

1.  An  unauthorized  alteration  of  a  non-ne- 
gotiable note  by  the  payee,  by  inserting  the 
word  "bearer"  after  his  name,  is  a  material 
alteration  which  will  nullify  the  instrument. 
Walton  Plow  Co.  v.  Camped;  (Neb.)  468 

2.  A  mortgage  is  discharged  by  the  fraud* 
ulent  alteration  of  a  promissory  note  which  is 
secured  by  it.  Id. 

8.  A  material  and  fraudulent  alteration  of 
a  promissory  note  defeats  any  recovery  on  the 
original  consideration  for  which  it  was  given, 
as  well  as  upon  the  note.  Id. 

Notes  and  Briefs. 

Alteration  of  instruments;  effect  on  mort- 
gage of  alteration  of  note  secured  thereby.  468 

ANIMALS. 

A  dog  is  "property''  within  the  meaning  of 
the  constitutional  provision  against  taking 
property  without  due  process  of  law.  Jenkins 
V.  BaOantyne  (Utah)  689 

APPEAL  AND  ERROR. 

1.  An  excessive  verdict  cannot  be  corrected 
in  the  Federal  courts  upon  a  writ  of  error. 
Morning  Journal  Asso.  v.  Rutherford  (C.  C. 
App.  2d  C.)  803 

2.  A  decision  upon  a  motion  for  a  new  trial 
Is  not  the  subject  of  review  in  a  Federal  appel- 
late court.  Id. 

8.  To  present  a  question  as  to  damages  on 
appeal,  it  must  have  been  assigned  as  a  cause 
for  a  new  trial.  Vincennes  v.  Citizens  Qan- 
light  <fi  C.  Co,  (Ind.)  485 

4.  An  appeal  on  a  special  bill  of  exceptions 
will  not  be  dismissed  lor  lack  of  a  general  bill 
which  could  not  be  considered  for  any  purpose 
whatever.    Illinois  C.  B.  Co.  v.  Mino/  (^lifs.) 

CiT 
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6.  The  overmnDg  of  a  motion  to  quash  the 
entire  panel  of  Juron,  interposed  before  the 
trial  began,  may  be  considered  independently 
of  a  motion  for  a  new  trial  in  which  it  was  un- 
necessarily embodied,  but  which  was  filed  too 
late.    MeKinney  r.  8taU(  Wy o. )  710 

6.  The  defense  that  a  passenger  who  was  in- 
jured by  riotous  conduct  of  fellow  passengers 
voluntarily  placed  himself  in  danger  thereof 
cannot  be  raised  for  the  first  time  on  appeal. 
lUinais  0.  B,  Co.  ▼.  Minor  (Miss.)  627 

7.  The  constitutionality  of  a  statute  making 
the  third  verdict  conclusive  as  to  the  amount 
of  damages  cannot  be  attacked  for  the  first 
time  on  appeal.  Id, 

8.  An  injunction  against  an  alleged  nui- 
sance, granted  against  a  great  preponderance  of 
evidence,  will  be  reversal.  Wood  v.  McOrath 
(Pa.)  715 

0.  Only  the  entire  absence  of  a  material  fact 
In  a  complaint  will  make  it  insufficient  on  ap- 
peal to  sustain  a  judgment  on  the  merits. 
Bates  V.  Bahcock  (Cal.)  745 

10.  The  I^ew  York  Court  of  Appeals  cannot 
Hraxv.  theinference  of  fraud  in  the  first  instance 
for  the  purpose  of  supporting  a  Judgment 
which  does  not  proceed  upon  that  ground, 
even  though  there  is  evidence  which  would 
permit  such  inference,  If  there  is  also  evidence 
negativing  its  existence.  Clemans  v.  Supreme 
Aeeem.  E,  A  of  G.  F.  (N.  T.)  88 

11.  A  verdict  in  favor  of  a  railway  passen- 
ger to  compensate  him  for  injuries  to  his  arm 
caused  by  contact  with  a  bridge  abutment  can- 
not be  sustained  on  appeal,  after  the  strik- 
ioi;  of  a  count  alleginz  that  he  voluntarily 
placed  his  arm  out  of  the  car  window,  if  the 
other  counts  allege  that  it  was  flung  out  by  a 
lurch  of  the  car  caused  by  one  rail  Ming  lower 
than  the  other,  and  the  evidence  shows  only  ^ 
inch  difference  in  the  height  of  the  rails,  that 
the  window  was  15  feet  from  the  abutment 
which  was  not  touched  by  the  car,  and  the 
body  of  no  passenger  was  moved  from  its  posi- 
tion, the  allegation  being  so  improbable  in  view 
of  the  evidence  that  the  stricken  count  must 
have  influenced  the  verdict.  Biehmond  db  D. 
B.  Co.  V.  8eoU{V2L.)  "    91 

12.  Ten  thousand  one  hundred  seventy-five 
dollnrs  damages  is  not  so  excessive  as  to  cause 
a  reversal  on  the  ground  of  corruption,  pas- 
sion, or  preiudice,  when  given  to  a  doctor  six- 
ty years  olo,  who  was  injured  at  a  railroad 
highway  crossing  by  the  company's  negligence, 
where  his  horse  and  buggy  were  demolished, 
and  he  received  permanent  injuries,  such  as  a 
disfigured  and  partially  paralyzed  face,  broken 
ribs,  lameness,  and  constant  pain  which  disa- 
bled him  to  some  extent  from  practising  bis 
profession,  the  income  from  which  was  |2,500 
a  year  at  the  time  of  the  accident.  Qratiot  v. 
MiMouHP.  B.  Co,  (Mo.)  180 

18.  An  Instruction  that  a  railroad  company 
ts  bound  to  exercise  very  great  vigilance  and 
care  in  maintainins;  order  and  guarding  pas- 
sengers against  v1oience.will  require  a  reversal 
of  a  judgment  against  such  a  -company  based 
on  lack  of  care,  although  other  instructions 
correctly  require  a  lower  degree  of  care.  JUi- 
note  a  B,  do.  ▼.  Minor  (Miss.)  627 

14.  An  appellate  court,  having  reversed  a 

16L.R.A. 


Judgment  in  a  capital  case  on  a  transcript  of 
the  record  of  the  court  below,  which  was  an 
entire  misrepresentation  of  the  real  record,  does 
not  lose  its  jurisdiction  by  issuing  a  remittitur 
to  the  court  below,  but  may  vacate  its  entry  of 
judgment  and  restore  the  cause  to  its  docaet; 
and  the  case  is  not  altered  by  the  fact  that  the 
misrepresentation  was  unintentionaL  Loutt 
▼.  8taU  (Fla.)  818 

APPORTIONMENT.  See  CicNana;  Elec- 
tion Districts;  Statutbs,  !• 

ARBITRATION. 

1.  An  agreement  that  arbirators  may  fix 
their  own  compensation  is  subject  to  the  im- 
plied condition  that  the  allowance  made  to 
themselves  shall  not  be  unreasonable,  and  that 
its  reasonableness  may  be  determined  bv  the 
court.    SMy  ▼.  Lynchburg  dD.B^Co,  (1^.  C.) 

614 

2.  The  court  when  asked  to  confirm  a  report 
of  arbitrators  may,  upon  suggestion  by  excep- 
tion or  bv  motion,  determine  whether  an  allow- 
ance which  the  arbitrators  have  made  to  them- 
selves by  consent  of  the  parties  is  or  is  not 
reasonable;  and  a  formal  action  ia  not  necessary. 

Jd. 

ARCHITECTS.    Bee  Ldbnb,  8. 

ARREST.    See  also  Ajmaitlt. 

Notes  akd  Bsiefb. 

Arrest:  right  of  peace  ofilcers  to  enter  dwell- 
ings to  make;  without  a  warrant;  with  a  war- 
rant; to  recapture  escaping  prisoner;  necessity 
of  notification  and  demand  before  ent^ng. 

600 

ASSAULT.    See  also  Carbibrs,  3,  S. 

Forcing  a  passage  to  the  upper  rooms  of  a 
hotel  against  the  remonstrance  and  resistance 
of  the  landlord  and  his  wife  and  servants, 
thereby  injuring  the  landlord's  wife,  on  a  mere 
suspicion  that  the  law  in  respect  to  the  sale  of 
intoxicating  liquors  is  being  violated  there,  but 
without  any  knowledge  of  the  fact  and  without 
any  warrant  for  the  arrest  of  any  person,— can- 
not be  Justified  under  the  common-law  powers 
and  authorities  of  constables  or  other  peace 
officers,  or  by  the  statutory  authority  of  mar- 
shals of  law  and  order  societies  in  New  Jersey, 
to  arrest  persons  who  have  violated  any  law, 
without  warrant    Deiafoile  v.  State  (N;  J.) 

600 

ASSIGNMENT.    See  Judomtot,  6, 6. 

ASSOCIATIONS.    See  also  Beretit  So- 
cuf^iBa. 

^  Notes  and  Briefs. 

Associations;  remedy  of  member  for  expul- 
sion from.  899 

A^SSUHPSIT. 

1.  An  ooenpation  tax  paid  under  coercion  of 
criminal  proceedings  may  be  recovered  back 
where  the  ordinance  imposing  it  was  unconsti- 
tutional, although  fair  on  its  face,  because  of 
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(he  penistert  failure  to  enforce  It  aealnst  pari 
of  the  persons  to  whom  it  applies.  Moefiing  v. 
San  AnUmio  (Tex.)  608 

2.  Payment  under  protest  of  a  mechanics' 
lien  filed  upon  an  unfounded  claim,  in  order  to 
"Clear  the  title  of  record  so  that  the  owner  mii^ht 
consummate  a  loan  upon  the  property  which 
be  bad  negotiated  in  order  to  raise  money  to 
pay  a  prior  overdue  mortgage  and  other  op 
pressing  debts^  when  he  hadno  available  means 
of  raising  the  money,  is  made  under  duress  and 
may  be  recovered  back.  Joannin  y.  Ogilme 
<Minn.)  876 

8.  Duress  may  be  shown  with  respect  to  real 
property  as  well  as  personal,  so  as  to  render  a 
payment  on  account  of  it  involuntary  and 
permit  it  to  be  recovered  back.  Id, 

ATTORNETS.    See  also  Champxbty. 

1.  A  stipulation  by  an  attorney  that  the 
action  shall  abide  the  event  of  another  action 
pending  binds  hlB  adult  clients,  unless  it  be 
improndently,  fraudulently,  or  coUusively 
made.    Eidam  t.  Finnegan  (Minn.)  507 

2.  But  such  stipulation  does  not  bind  an  in- 
fant party  unless  approved  and  ratified  by  the 
court  upon  a  showing  that  it  Is  for  the  inter- 
est, or,  at  least,  not  prejudicial  to  the  interest, 
of  the  infant.  It  must  appear  that  the  mat- 
ters in  controversy  in  the  two  actions,  so  far 
«s  affect  the  infant,  are  precisely  the  same, 
and  that  he  is  represented  in  the  two  actions 
by  the  same  guardian  ad  litem.  Id, 

BAILMENT. 

1.  A  bailment  is  for  hire,  although  no  hire 
is  paid,  when  it  is  a  necessary  incident  of  a 
business  in  which  the  bailee  makes  a  profit. 
Woodruffs,  Painter  (Pa.)  451 

2.  A  retail  merchant  is  liable  for  the  loss  of 
n  customer's  watch  and  chain  which  is  taken 
off,  and,  at  the  suggestion  of  a  salesman,  put 
in  a  drawer  while  the  customer  is  tiyin?  on 
•clothing,  if  ordinary  care  is  not  exercised  for 
its  safety,  but  not  if  it  is  stolen  where  he  has 
exercised  such  care.  Id. 


1.  A  deposit  is  not  special  by  reason  of  a 
•certificate  of  deposit  showing  that  it  is  made 
to  secure  the  banker  against  aiiability  as  surety 
of  tiie  depositor,  where  the  latter  knows  that 
the  money  is  mingled  with  funds  of  the  bank; 
but  such  deposit  passes  to  the  banker's  assignee 
in  case  of  his  insolvency.  Mutual  Ace,  Asso. 
T.  Jacobs  (111.)  516 

2.  The  return  of  a  certificate  of  deposit  is 
properly  made  to  the  receiver  of  a  bank  where 
>tbe  bank  has  been  closed  and  a  receiver  ap- 
pointed.   Ballard  v.  Burton  (Vt.)  664 

8.  Merely  adding  the  word  "surety"  to  his 
signature,  by  one  who  signs  his  name  on  the 
back  of  a  certificate  of  deposit  in  order  to  in- 
duce a  depositor  to  take  such  certificate  in 
place  of  a  former  one  instead  of  withdrawing 
his  money,  does  not  prevent  him  from  being 
held  liable  as  maker  instead  of  as  indorser.    Id. 

4.  Forbearing  to  withdraw  money  from  a 
*>ink  f^r  M  reasonable  time,  although  without 

t6  L.  B.  A. 


nny  definite  time  agreed  upon,  is  a  sufficient 
consideration  for  the  signing  by  a  third  person 
as  suretT  of  another  certificate  of  deposit  in 
place  of  a  former  one  which  is  surrendered. 

Id. 

6.  Absence  of  an  assignment,  or  an  assign- 
ment without  recourse,  and  the  nonaccounta- 
bility  of  the  assignor  for  the  value  of  the  note, 
are  necessary  to  make  a  transfer  of  a  note  to 
a  bank  for  value,  before  maturity,  in  the  usual 
course  of  discounting,  and  without  notice  of 
any  infirmity,  a  barter  and  sale  as  distin- 
guished from  a  discount.  NichoUon  v.  New 
Castle  Nat.  Bank  (Ey.)  228 

6.  The  purchase  by  a  bank  of  a  note  by  a 
lumping  .trade  which  i-esults  in  a  greater  dis- 
count than  would  be  produced  by  an  exact 
calculation  at  the  usual  rate  does  not  deprive 
the  paper  of  its  standing  as  a  bill  of  exchange, 
if  the  circumstances  attending  the  transaction 
show  a  discount,  and  not  a  tuurgain  and  sale. 

Id. 

7.  The  title  of  a  note  and  ito  negotiability 
are  not  affected  by  the  fact  that  a  national 
bank  discounts  it  at  a  usurious  rate  of  inter- 
est, although  the  bank  thereby  forfeits  the 
entire  interest.  Id. 

Notes  aitd  BBiBFa. 

Banks;  purchase  of  notes  and  bills  by,  as 
distinguished  from  discounting;  what  is  dis- 
counting; whether  dlscountingincludes  buying 
and  selhng;  application  of  usury  laws.       228 

When  a  deposit  is  special  so  that  the  title 
remains  in  the  depositor.  516 

BASTARDY.    See^  Judgment,  1. 

BENEFIT  SOCIETIES. 

The  unlawful  expulsion  of  a  member  of  a 
mutual  benefit  society  will  not  give  him  a 
right  of  action  for  damages,  as  such  action  is 
based  on  an  acquiescence  in  the  expulsion  and 
a  waiver  of  the  illegality  which  must  be 
counted  a  waiver  of  the  entire  cause  of  action. 
Other  reasons  against  the  action  are  found  in 
the  lack  of  any  fund  from  which  damages  can 
be  paid  and  in  the  impossibility  of  measuring 
the  damages.  The  proper  remedy  is  manda- 
mus to  restore  him  to  membership.  Lavalle 
V.  BodUe  St.  Jean  Baptiete  de  Woonsockei  (R. 
L)  892 

BERRIES.    See  Lett  and  Seizure. 

BIOAKY. 

1.  Contracting  a  bigamous  marriage  in  one 
state  cannot  be  made  a  crime  in  another  state 
which  can  be  punished  in  the  latter,  in  the  ab- 
sence of  any  illegal  cohabitation  there,  al- 
though the  persons  come  within  the  state. 
BtaU  V.  Cutshall  (N.  C.)  180 

2.  Cohabitation  within  the  state  under  a 
bigamous  marriage  contracted  in  another  state 
\b  not  punishable  under  N.  0.  Code,  §  9b8, 
which  attempts  to  make  it  a  crime  to  contract 
a  bigamous  marriage  in  another  state.         Id. 

66 
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DILLS  AND  NOTES.    See  also  Bakxb, 
7;  Lost  Insiruments. 

1.  The  liability  of  the  indorser  of  a  note  for 
annual  interest  which  becomes  dae  before  the 
maturity  of  the  note  is  dependent  upon  a  prior 
demand  of  the  maker.  Mt  Mamfleld  Hotel 
Co.  V.  Bailey  (Vt.)  295 

2.  A  note  given  by  a  married  woman  as 
surety  for  her  husband  is  void,  even  in  the 
bands  of  a  bona  fide  holder,  unless  she  has  es- 
topped herself  to  deny  its  validity  under  Ind. 
Rev.  Stat.  1881,  §6ll9,  providiog  that  a  mar- 
ried woman  shall  not  enter  into  any  contraci 
of  suretyship  whether  as  indorser  or  in  any 
other  manner,  and  that  such  contract  as  to  her 
shall  be  void.     Voreii  y.  Jitigsbaum  (Ind.)    45 

8.  The  use  of  the  words  "  we  promise  to 
pay,"  in  the  body  of  a  note  signed  in  the  name 
of  a  corporation  followed  by  the  name  of  its 
'  president,  does  not  show  that  it  is  his  indi- 
yidual  note,  or  the  joint  note  of  himself  and 
the  corporation.  Beece  y.  Olassboro  Fint  JScU, 
JkLTik  (N.  J.  Err.  &  App.)  148 

4.  A  note  signed  by  a  corporate  name 
under  which  appears  the  name  oi  an  oflScer  of 
the  company,  with  his  corporate  oflScial  title 
affixed  thereto,  is  taken  conclusively  to  be  that 
of  the  corporation,  where  nothing  appears  in 
the  body  of  the  note  to  indicate  the  maker. 

Id, 

Notes  akd  BniEFa 

Bills  and  notes;  rlfrhts  of  bona  fide  purchas- 
er of  note  declared  yoid  by  statute.  45 

Right  of  action  at  law  on  lost  bills  and  notes; 
son -negotiable  paper;  presumptions;  negotiable 
paper:  paper  overdue  or  otherwise  subject  to 
equities;  action  against  indorser;  loss  pending 
action;  destroyed  Dill  or  note.  205 

BLACKBERRIES.    See  Levy  asd  Seiz 

URE. 

BOUNDARIEa 

The  boundary  line  between  owners  of  land 
on  opposite  sides  of  a  channel  not  more  than 
200  rods  wide  into  which  the  tide  flows,  but 
from  which  it  wholly  ebbs  and  through  which 
a  f  I  ( sh  water  stream  flows,  is  the  middle  of  the 
tidnl  cbauDel  and  not  affected  by  the  fresh- 
water stream,  although  the  Colonial  Ordinance 
of  1641-47,  which  extends  the  ownership  of  the 
land  on  tidal  waters  to  low- water  mark  if  not 
more  than  100  rods,  furnishes  no^uidefor  the 
division,  since  the  land  to  be  divided  is  all 
above  low- water  mark.  Tappan  y.  Boston 
Water-Power  Co,  (Mass.)  858 

BRIBERY.    See  Criminal  Law,  1. 


BRIDGES. 

1.  One  who  subjects  a  brid^  to  an  unusual 
and  extraordinary  load  or  stram  cannot  recov 
er  damages  for  an  injury  which  he  receives  in 
consequence.      VermiUion  County  v.  C/iipps 
(iDd.)  228 

2.  A  mistake  in  respect  to  the  safety  of  a 
liridge  made  by  a  competent  person  employed 
by  the  proper  county  officers  to  examine  it 
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and  put  it  in  gooa  repair  will  not  make  the^ 
county  liable  if  it  remains  unsafe.  Jd, 

8.  County  officers  are  not  negligent  in  ac- 
cepting a  bridge  containinff  defective  timber» 
which  an  expert  employed  by  them  to  ezamine- 
it  honestly  believes  sufficient.  Id. 

4.  For  injuries  caused  by  defects  in  a  high- 
way bridge  which  a  railroad  compiany  is  bound 
to  maintain  over  its  tracks,  the  railroad  com- 
pany cannot  escape  liability  on  the  ground 
that  an  action  would  lie  for  the  injury  against 
the  township.  Qatet  v.  Bmnsylumta  K  Go. 
(Pa.)  554 

BROKERS.    See  Oobtbaots,  10. 

BUILDINGS.     See  also  CoNsriTnTiOHAL 
Law,  Notss  and  Briefs;  Insitrance,  5. 

1.  The  placing  and  maintenance  of  water- 
closets  in  buildings  which  are  designed  for 
habitation  and  are  so  situated  that  they  can  be 
connected  with  public  sewers  may  be  com- 
pelled by  the  state  under  its  police  power,  al- 
though the  buildings  were  lawfully  erected 
without  them.     Com.  y.  Boberts  (Mass.)      40O 

2.  An  Act  providing  that  buildings  designed 
for  habitation  shall  have  sufficient  water-clos^ 
ets  connected  with  the  public  sewen,  and  im* 
posing  a  penally  on  ''any  person  violating  any 
provision  "  of  it,  applies  to  violations  which 
continue  after  its  passafle  as  well  as  to  those 
which  then  come  into  existence.  Id, 

8.  A  water-closet  within  the  meaning  of  an 
Act  providing  that  every  building  designed  for 
habitation  shall  have  sufficient  water-closets 
connected  with  the  sewer,  and  shall  not  have 
a  cesspool  or  privy,  is  an  arrangement  with  a 
permanent  water  supply  which  can  be  used 
systematically  and  regularly  for  carrying  what- 
ever is  deposited  therein  to  the  sewer,  and  does- 
not  include  a  privy  vault  which,  although  con- 
nected with  the  sewer,  can  be  flushed  only  by 
a  rain-storm  or  from  a  hydrant.  M. 

CABLE  RAILWAYS.  See  Cabriers,  19. 
CAPITAL.    See  Corporatioi^b,  7. 

CARRIERS.     See   also   Coiitracts,    11; 
Damages,  ^-8. 

1.  Failiure  to  stop  a  train  and  remove  from 
the  track  one  who  has  stepped  or  fallen  from 
the  train  while  it  is  going  at  high  speed,  and 
is  helpless  upon  the  track,  where  this  could  be> 
done  without  danger  or  any  considerable  in- 
convenience, or  to  notify  those  in  charge  of 
another  train  of  bis  exposed  condition,  which 
could  be  done  by  telegram  before  the  other 
train  has  left  the  nearest  station, — will  render 
the  railroad  company  liable  for  the  death  ofi 
such  person,  where  he  is  killed  by  the  follow- 
ing train,  although  those  in  charge  of  it  are 
not  guilty  of  negligence.  Cincinnati^  H.  <^ 
D.  B.  Co.  v,  Kanen  (Ohio)  874 

2.  A  common  carrier  is  reauired  to  protect 
a  passenger  from  an  unprovoked  assault  of  a 
fellow  passenger,  if  the  conductor  knows  that 
it  is  threatened  and  can  prevent  it  with  the  a»- 
sistance  of  employ^  and  willing  passengers. 
lUinois  C.  B.  Co.  v.  Minor  (Miss  ^  62X 


CARRIEBa. 
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8.  A  ticket  a^ent  who  follows  a  woman  who 
has  bought  a  ticket,  out  upon  the  platform, 
and  charges  her  with  having  given  him  coun- 
terfeit money,  with  a  demand  for  other  moaey 
in  its  stead,  and  on  her  refusal  angrily  insults 
her  by  slandering  her  character,  and  puts  bis 
hand  upon  her  telling  her  not  to  stir  until  he 
gets  a  policeman  to  arrest  and  search  her,  but 
feta  her  ^o  when  he  fails  to  get  an  officer,— is 
acting  within  the  scope  of  his  employment,  and 
renders  the  carrier  Uablft  for  false  imprison- 
ment and  slander,  if  the  detention  was  unlaw- 
ful and  his  charges  false.  Palmeri  v.  Mari- 
hatian  Jl  Co.  (N.  Y.)  186 

4.  A  rule  requiring  passengers  to  remain  in 
the  curs  provided  for  them,  and  prohibiting 
them  to  ride  in  an  express  car  or  other  place  of 
increased  danger  f*et  apart  for  another  purpose, 
is  reasonable.  Florida  8.  R,  Co,  y.  JJirst 
(Fla.)  681 

6.  A  passencer  who  rides  in  an  express  car 
in  violarion  of  a  known  rule  of  the  carrier, 
even  with  the  permission,  connivance,  or 
knowledge  of  the  conducior  of  tbe  train,  and 
is  tbere  injured  throu>2h  the  negligence  of  the 
carrier,  cannot  recover  if  he  would  not  have 
been  injured  bad  he  remained  in  the  passenger 
car  as  required  by  the  rules.  id. 

6.  Although  a  carrier  may  abandon  its  rule 
prohibiting  passengers  to  ride  in  an  express 
car,  the  mere  delinquency  of  a  conductor  in 
enforcing  the  rule  is  not  sufficient  to  constitute 
an  abandonment,  without  such  conduct  as  in 
effect  establishes  the  concurrence  of  the  car- 
rier in  the  disregard  of  the  regulation.         Id, 

7.  The  mere  failure  to  pay  fare  will  not  pre- 
vent a  person  from  being  entitled  to  the  status 
of  a  passenger,  where,  without  any  attempt  on 
bis  part  to  defraud  the  carrier,  the  conductor 
has  failed  to  call  upon  him  for  the  fare.      Id, 

8.  A  carrier's  liability  for  the  lack  of  proper 
lights  on  a  walk  leading  to  its  boat  landing,  on 
account  of  which  persons  are  injured  while  on 
their  way  to  the  boat  in  the  evening,  is  not 
defeated  by  the  fact  that  the  boat  did  not  start 
until  morning,  where  passengeirs  were  provided 
with  sleeping  accommodations  on  the  boat  at  an 
exti'a  charge.  SkotUms  v.  Oregon  8,  L,  dt  U. 
uV.  R  Co,  (Or.)  693 

9.  The  fact  that  an  elevated  walk  to  a  boat 
landing  is  upon  a  public  street  does  not  relieve 
the  carrier  which  maintains  it  from  liability 
for  injuries  caused  by  its  dangerous  condition, 
where  the  street  has  never  been  opened  as 
such,  or  used  except  by  the  carrier  and  those 
doing  business  with  it.  Id. 

10.  The  court  cannot  declare  it  to  be  con- 
tributory negligence  for  persons  to  walk  off 
from  an  elevatea  walk  in  the  dark  at  a  place 
where  there  is  no  railing,  while  they  are  on 
their  way  to  a  boat  landing.  Id, 

11  A  carrier  is  not  liable  for  injury  to  a 
pa&senger's  hand  from  striking  against  a  bridge, 
where  ne  put  it  out  of  the  car  window,  al- 
though it  projected  but  8  inches.  IHehmond 
db  2>.  R.  Go.  Y.  ScoU  (Va.)  91 

12.  The  prudence  of  a  passenger's  leaving  a 
railway  train  to  escape  an  apparent  danger 
must  be  judg«>d  by  the  circumstances  as  they 
appeared  to  him  at  the  time,  and  not  by  the 
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result.    St.  Louis  A  8.  F.  R.  Co.  v,  Murray 
(Ark.)  787 

18.  A  rea.sonable  cause  of  alarm  occasioned 
by  the  negligence  or  misconduct  of  the  carrier 
must  have  existed  to  render  it  liable  for  in- 
juries received  by  a  passenger  while  leaving  a 
train  in  an  effort  to  escape  an  apprehended 
danger.  Id, 

14  That  those  in  charge  of  a  railroad  train 
used  sufficient  precaution  to  prevent  collision 
with  a  train  standing  on  the  track  ahead  of  it, 
and  no  collision  in  fact  occurred,  will  not  re- 
lieve the  company  from  liability  for  injuriea 
received  by  a  passenger  in  leaving  the  forward 
train  to  avoid  being  injured  by  the  collision, 
which  appeared  to  him  to  be  imminent.      Id. 

15.  If  the  negli^nce  of  a  carrier  places  & 
passenger  in  a  position  of  such  apparent  immi- 
nent peril  as  to  cause  fright,  and  the  fright 
causes  nervous  convulsions  and  illness,  the 
negligence  is  the  proximate  cause  of  the  injury, 
and  the  injury  is  one  for  which  an  action  may 
be  brought.  Purcell  v.  8t.  Paul  City  R.  Co, 
(Minn.)  208 

Street  railways. 

16.  A  street-car  company  is  liable  for  injury 
to  a  passenger  caused  by  starting  the  car  after 
he  had  got  on  the  step  or  footboard,  before  he 
has  a  reasonable  opportunity  to  reach  a  safe 
place.    Steeg  v.  St.  Paul  City  R,  Co,  (Minn.) 

879 

17.  Stepping  from  a  street  car  which  ia 
slowing  up,  but  is  still  in  motion,  in  front  of 
an  electiic  car  coming  from  the  opposite  direc- 
tion at  the  rate  of  15  miles  an  hour,  and  which 
was  lighted  and  could  be  plainly  seen,  and  the 
gong  of  which  was  ringing,  is  such  negligence 
as  will  prevent  the  liability  of  the  streetcar- 
company  for  the  resulting  death  of  a  pas- 
senger, where  there  was  nothing  to  show  that- 
his  senses  were  defective  or  that  he  exercised 
any  care  or  caution,  although  his  fellow  pas- 
sengers shouted  to  him  to  stop.      Creamer  v. 

WeH  End  Street  R,  Co.  (Mass.)  490 

18.  The  relation  of  a  passenger  is  terminated 
as  soon  as  he  steps  from  a  street  car  upon  the 
street,  and  does  not  continue  during  his  pas- 
sage to  the  sidewalk.  Id. 

19.  It  is  not  negligence  for  a  passenger  on  a 
cable  railway  to  take  a  seat  on  the  outside  of 
the  grip  car,  in  a  pluce  provided  for  passen- 
gers,  although  there  is  room  in  the  trailer, 
Eauokins  v.  Fiont  Street  Cable  R.  Co.  (Waph- 

808 
Fare;  tickets* 

20.  A  higher  rate  of  fare  can  be  demanded 
of  a  passenger  who  has  no  ticket,  only  when 
the  failure  to  procure  a  ticket  is  not  due  to  the 
nonat  tendance  of  the  ticket  agent, or  some  other 
fault  or  default  of  the  carrier.  Georgia  S.  dk 
F.  R.  Co.  V.  Aenun-e  (Ga.)  58 

21.  A  passenger  cannot  avoid  expulsion  by 
tendering  fare  while  the  train  is  being  stopped, 
or  after  the  stoppage,  with  a  view  to  his  ex- 
pulsion, if  he  has  made  the  stop  necessary  by 
refusal  of  a  rightful  demand  for  fare.  Id, 

22.  Refusal  to  pay  fare  for  the  distance  al- 
ready ridden  without  a  valid  ticket  will 
justify  the  ejection  of  a  passenger  who,  on 
notice  that  he  must  pay  such  fare  or  be  put  off* 
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at  the  next  station,  baa  procured  at  that  station 
a  ticket  for  the  remainder  of  his  trip.  Manning 
y.  Louisville  d  N.  B,  Co.  (Ala.)  56 

28.  A  coupon  ticket  over  connecting  roads, 
limited  as  to  time  and  expressly  providing  that 
the  carrier  selling  it  is  not  responsible  beyond 
its  own  line,  but  is  only  an  agent  of  the  con- 
nectine  roads,  will  not  entitle  a  passenger  to  be 
cairied  over  the  last  road  In  the  series  after  the 
time  has  expired,  although  his  failure  to  com- 
plete the  journey  on  time  was  due  to  a  wreck 
on  one  of  the  other  connecting  roads.  Oulf, 
a  db  F.  8.  R,  Co.  V.  Looney  (Tex.)  471 

24.  A  ticket  over  connecting  roads,  limited 
as  to  time,  but  which  \»  a  joinf  contract  of  the 
carriers,  entitles  a  passenger  who  is  delayed  b^ 
H  wreck  on  one  of  the  roads  to  complete  his 
journey,  although  the  time  expires  before  he 
reaches  the  last  of  the  connecting  roads.      Id. 

25.  The  illegibility  of  the  date  on  a  ticket 
which  the  passenger  receives  in  that  condition 
does  not  impose  on  him  the  duty  of  getting  the 
indorsement  of  a  ticket  receiver  as  to  its  valid- 
ity because  it  is  questioned  by  the  gateman; 
and  a  rule  of  the  railroad  company  making 
such  a  requirement  is  unreasonable  because  it 
would  subject  a  passenger  to  great  inconven- 
ience and  might  cause  him  to  lose  his  train. 
Jiorthern  C.  &  Co.  v.  C Conner  (i/Ld.)         449 

26.  A  ticket  which  is  good  for  a  continuous 
passage  only  does  not  entitle  a  passenger  who 
voluntarily 'takes  passage  upon  a  train  which 
he  must  be  held  to  have  known  would  not  con- 
vey him  to  his  destination,  and  who  leaves  that 
train  at  an  intermediate  point,  to  be  carried  the 
remainder  of  the  journey  on  the  train  which 
be  ought  to  have  taken  in  the  first  place.  Oulf, 
C.  db  a.  F.  B.  Co.  V.  Henry  (Tex.)  818 

27.  A  transfer  ticket  issued  to  a  street-rail- 
way passenger,  by  which  the  route  is  designated 
so  ^nerally  as  to  be  applicable  to  several  lines, 
entitles  him  to  be  transported  over  either.  Pine 
V.  St.  Paul  City  R.  Co.  (Minn.)  847 

28.  A  restriction  that  a  street-railway  trans- 
fer ticket  given  without  extra  char^^  must  be 
used  within  fifteen  minutes  after  it  is  punched 
on  the  first  line  is  not  unreasonable  or  invalid 
in  the  absence  of  any  contract  to  carry  a  pas- 
senger on  both  lines  for  a  single  fare,  without 
exception  or  conditions  or  an^  provision  to  that 
ellect  in  the  charter  or  ordinance,  or  of  any 
holding  out  to  the  public  to  this  effect,  although 
this  might  be  subject  to  exception  if  no  car 
came  along  within  the  time  limited.  Eeffron 
V.  Detroit  City  R.  Co.  (Mich.)  346 

Connecting  carriers. 

29.  An  initial  carrier  may  protect  itself  by 
contract  against  liability  for  loss  not  occurring 
on  its  own  line,  whether  the  shipment  be 
wholly  within  one  state  or  be  interstate.  Mc- 
Cam  V.  International  <£  Q.  N.  R.  Co.  (Tex.) 

89 

Notes  and  Briefs. 

Duty  of,  to  protect  passenger  from  assault  by 
fellow  passenger.  627 

Passenger's  negligent  exposure  of  person  at 
car  window;  question  of  law  or  fact;  passen- 
gers on  street  cars.  91 

Passenger's  riding  in  baggage  or  express  car 
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as  contributory  negligence;  violation  of  rules; 
where  riding  m  such  car  did  not  contribute  to 
accident;  piower  of  conductor  to  waive  role. 

631 

Regulations  as  to  admission  of  passenger  to 
train  nouse.  449 

Duty  to  maintain  safe  approaches  beyond  its 
own  premises.  598 

How  far  ticket  may  be  used  for  passage  after 
expiration  of  time  limited.  471 

Effect  of  provision  in  ticket  f or  coDtinuous 
passage.  818 

Right  of  passenger  to  pay  fare  after  train 
begins  to  stop  for  purpose  of  ejecting  him.  53 

Payment  of  back  fare  for  distance  already 
ridden  as  condition  of  being  carried  further. 

55 

Effect  of  rules  of  street  railways.      845,  847 

Limitation  on  liability  for  negligence.       89 

CEMETERY.    See  also  EicmsNT  Domain. 
2. 

The  control  of  a  cemetery  which  has  been 
acquired  by  a  town  solely  for  public  use  and 
in  which  it  has  no  beneficial  interest  may  law- 
fully be  taken  from  it  by  the  Legislature  and 
vested  in  a  city  which  has  been  organized 
within  its  limits,  and  which  embraces  tbe 
cemetery  within  its  bouqdaries,  if  the  rigbta 
and  beneficial  interests  in  the  property  of  tbe 
inhabitantB  of  both  city  and  town  are  saved  to 
them.    Columbus  v.  dolumbus  (Wis.)  695 

CENSUS. 

Upon  the  omission  of  the  Legislature  to 
make  an  enumeration  of  the  inhabitants  and 
apportion  the  districts  for  electing  members 
of  the  Legislature,  in  the  year  fixed  by  the 
Constitution  for  that  purpose,  the  duty  rests 
upon  each  succeeding  Legislature  until  it  is 
performed;  and  an  apportionment  cannot  be 
set  aside  as  unauthorized  although  it  was  made 
seven  years  after  the  constitutional  time. 
People,  Carter,  v.  Rice  (N.  Y.)  886 

CERTIFICATE  OF  DEPOSIT.       8ee 

Baitks,  d-4. 

CERTIFIED  CHECKS.    See  Checks 

CHAMPERTY. 

An  agreement  by  an  attorney  to  advance 
the  costs  and  expenses  of  collecting  a  judg- 
ment which  he  has  obtained  for  a  client,  of 
which  one  half  only  shall  be  repaid  in  case  of 
failure  to  make  the  collection,  in  consideration 
of  which  he  is  to  have  one  half  the  net  pro- 
ceeds of  tbe  judgment  in  case  of  success, — ^is  not 
unlawful  on  the  ground  of  champerty.  Reeee 
V.  Kyle  (Ohio)  728 

Notes  Ain>  Briefs. 

Champerty;  by  a  contract  with  attorney.  728 

CHECK. 

1.  If  the  payee  or  holder  of  a  check  gets  it 
certified  in  his  own  behalf  or  for  his  own  bene- 
fit, instead  of  getting  it  paid,  the  drawer  isdis- 


CXTIL  RlOHTfr— CONBTITUnOMAL  LaW. 


88» 


charged, — especially  where  the  certiflcation 
amounts  to  an  exteDsion  of  the  time  of  pay- 
ment. Minot  ▼.  Busi  (Mass.)  510 
9.  The  drawer  of  a  check  who  gets  it  certi- 
fied in  bis  own  behalf  or  for  his  own  benefit, 
and  then  delivers  it  to  the  payee,  is  not  dis- 
charged, but  continues  liable,  where  the  bank 
fails  oef ore  payment  of  the  check.  Id, 

Notes  axd  Brief8, 

Check:  effect  of  certiflcation  on  liability  of 
drawer,  610 


CIVIL  RIGHTS.    See  also  Conbtitutioh- 
Aii  Law,  9. 

1.  A  discrimination  against  colored  persons 
by  permitting  them  to  sit  only  in  the  balcony 
of  a  theatre  is  not  unlawful,  in  the  absence  of 
any  statute  to  the  contrary.  Younger  v.  Ju- 
dak  (Mo.)  658 

2.  Colored  persons  to  whom  tickets  for  the 
orchestra  of  a  theatre  are  sold  at  tbe  box  office 
may  be  prevented  from  using  them  and  re- 

?[uired  to  give  them  up  for  balcony  tickets  or 
or  the  return  of  their  money,  where  tbe  tick- 
ets were  sold  without  knowledge  that  the  per- 
sons who  were  to  use  them  were  colored,  and 
the  rule  of  the  theatre,  as  well  as  a  custom  and 
usage  prevailing  in  the  state,  permit  colored 
persons  in  the  ralcony  only.  Id. 

Notes  aitd  Briefs. 

Civil  rights;  discrimination  on  account  of 
olor  in  use  of  theatres.  668 


COMMERCE.    See  License,  2. 


CONFLICT  OF  LAWS. 

1.  The  law  of  the  domicil  of  the  donor  of  a 
power  given  by  will  must  govern,  as  against 
the  law  of  the  domicil  of  the  donee,  in  deter- 
mining whether  or  not  the  will  of  the  latter 
is  an  execution  of  the  power,  (kiting  ▼.  X)e- 
SarHge9  (R.  L)  867 

2.  The  establishment  bjr  express  Rtatute, 
both  in  England  where  a  will  was  made,  and 
in  New  York  where  the  testator  was  domiciled, 
of  the  rule  that  a  general  devise  is  sufficient  to 
execute  a  power  of  appointment,  cannot  pre- 
vail in  respect  to  a  trust  fund  held  under  the 
ivill  of  the  donor,  whose  domicil  was  in  Rhode 
Island,  as  against  tbe  contrary  rule,  which,  in 
the  absence  of  a  statute,  prevails  in  the  latter 
state.  Id. 

8.  The  right  to  redeem  land  from  a  mor^ 
gage  or  absolute  deed  given  as  security  is  gov- 
erned by  the  law  of  the  place  where  the  land 
lies;  and  a  rule  there  prevailing,  that  such 
a  right  is  barred,  when  an  action  on  the  debt 
is  barred,  must  control,  although  in  another 
state  where  the  parties  reside  and  the  contract 
was  made,  the  bar  of  the  debt  would  not  de- 
feat tbe  right  to  redeem.  Allen  v.  Allen 
(Cal.)  646 
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CONSTITUTIONAL  LAW.  See  also 
Action  or  Suit,  1;  Bio  amy.  1;  Build- 
ings. 1;  Conthtuance,  4;  Contracts,  12^ 
17-21;  Elbctiok  Dibtrictb,  8;  Offi- 
cers, !• 

1.  Konuser  wHl  not  defeat  a  power  to  exer- 
cise rights  expressly  delegated  in  a  written  con- 
stitution.   MePheraon  v.  backer  (Mich.)     475 

2.  The  provision  of  Minn.  Const,  art.  10,. 
^  8,  that  "each  stockholder  in  any  corporation 
(excepting  those  organized  for  the  purpose  of 
carrying  on  any  kind  of  manufacturing  or 
mecnanical  business)  shall  be  liable  to  the 
amount  of  stock  held  or  owned  by  him,"  i» 
self-executing,  and  creates  an  individual  liabil- 
ity on  the  psSt  of  the  stockholder  for  corporate 
debts  to  an  amount  equal  to  tbe  amount  of 
stock  held  or  owned  by  him.  WiUii  v.  St.  Pavl 
Sanitation  Co.  (Minn.)  281 

8.  The  exclusion  of  women  from  a  Jury  on 
the  trial  of  a  man  for  crime,  even  if  wrongful, 
does  not  deprive  him  of  any  rights  or  privileges 
under  a  constitutional  provision  giving  women 
the  right  to  vote  and  hold  office,  and  declaring 
that  lx)th  male  and  female  citizens  shall  equal- 
ly enjoy  all  civil,  political,  and  religious  rights 
and  privileges.    McKinney  v.  State  (Wyo.)  710 

4.  A  statute  designating  one  who  is  convict- 
ed of  a  felony  after  having  been  convicted  of 
two  others,  an  habitual  criminal  and  subject- 
ing him  to  lon^  imprisonment  as  such,  is  not 
ex  pott  facto ^  although  by  its  terms  it  may  be 
enforced  against  one  whose  former  convictions 
occurred  Mfore  its  passage.  Com,  r.  Graret 
(Mass.)  266 

5.  The  Legislature  cannot  delegate  to  the 
board  of  supervisors  power  to  change  or  sus- 
pend a  provision  of  a  general  law  requiring  a 
county  clerk  to  pay  nils  own  deputies,  by  al- 
lowing him  the  expense  of  necessary  deputies 
if  in  weir  opinion  his  salary  ia  insufficient  to 
pay  for  such  services,  where  the  Constitution 
provides  that  the  JiCgislature  by  general  and 
uniform  laws  shall  regulate  the  compensation 
of  all  such  officers,    fiougherty  v.  Austin  (Cal.  > 

161 

6.  The  rule  of  law  against  delegation  of 
power  by  the  Lecislature  refers  to  the  law- 
making powe*»  ana  does  not  prohibit  the  Legis- 
lature from  delegating  the  selection  of  mere 
municipal  agents.  SUite,  S/ierman,  v.  George 
(Or.)  787 

7.  The  power  to  fine  and  imprison  for  con- 
tempt is  essentially  a  Judicial  one,  and  an  at- 
tempt to  confer  it  on  a  state  board  of  tax  com- 
missioners who  have  power  to  take  testimony 
is  in  violation  of  a  constitutional  provision  that 
no  person  charged  with  official  duties  under 
either  the  legislative,  executive,  or  ludicial 
department  of  the  government,  shall  exer- 
cise any  of  the  functions  of  another,  since 
such  board  belongs  to  the  executive  or  admin- 
istrative department  Langenberg  v.  Decker 
(Lid.)  108 

8.  A  statutory  prohibition  of  fishing  with  a 
seine  during  a  part  of  the  year  is  not  unconsti- 
tutional, even  as  applied  to  a  lake  wholly  upon 
lands  of  a  private  owner  and  connected  with  an 
unnavigabfe  stream  only  in  time  of  high  water. 
PeopU  V.  Bridges  (HI.)  684 


886 


Contempt — Coktractb. 


9.  The  rule  of  a  theatre,  that  colored  people 
can  sit  Id  the  balcoDv  odIj,  does  not  violate  TJ. 
B.  Const.  14th  amend,  which  declares  Ui at  "no 
state  shall  make  or  enforce  any  law  which  shall 
abridge  the  privileges  and  immunities  of  the 
citizens  of  the  United  States."  Younger  r. 
Judah  (Mo.)  558 

10.  The  constitutional  equality  and  uniform- 
ity of  occupation  taxes  is  violated  by  an  ordi- 
nance whicn  is  fair  on  its  face,  imposing  a  tax 
upon  those  who  sell  meat,  but  which  is  collect- 
ed only  from  those  who  sell  in  their  own  shops, 
while  there  is  a  persistent  failure  to  collect  it 
from  those  who  rent  stalls  from  the  city,  al- 
though they  pav  only  the  rental-value  thereof. 
Moejling  v.  Ban  Antonio  (Tex.)  608 

11.  An  ordinance  making  a  dog  liable  to  be 
killed  by  anv  person  unless  registered  and  col- 
lared as  provided  by  the  ordinance  is  not  in  vio- 
lation of  the  constitutional  provision  against 
'depriving  a  person  of  property  without  due 
process  of  law,  but  is  a  valid  police  regulation. 

^enkim  v.  BaUantyne  (Utah)  689 

12.  A  statute  which  makes  ita  misdemeanor 
for  persons  in  one  branch  of  industry  to  do 
what  is  lawful  for  those  in  another  branch  of 
industry,  in  like  relation  and  under  like  condi- 
tions, is  unconstitutional.  FrorerY.  PeopleCL]].) 

49d 

18.  A  statute  making  it  unlawful  for  a  per- 
son  or  corporation  engaged  in  mining  or  man- 
ufacturing to  engage  or  be  interested  in  keep- 
ing or  controlling  any  truck,  store,  shop,  or 
.  scheme,  for  furnishing  supplies,  tools,  cloth- 
ing, provisions,  or  groceries,  to  employes,  but 
which  does  not  apply  to  those  employing  la- 
borers in  other  branches  of  business, — ^violates 
the  constitutional  guaranty  that  no  person  shall 
'be  deprived  of  life,  liberty,  or  property  with- 
out due  process  of  law.  Id, 

14.  Legislative  authority  to  a  general  guar- 
dian of  an  infant  to  agree  with  a  railroad  com- 
pany as  to  the  amount  of  damages  for  a  right 
of  way  across  the  infants  lands,  or  to  release 
the  claim  or  right  to  such  damages,  is  not  un- 
constitutional as  a  le^slative  usurpation  of 
Judicial  power.  LoutwiUe,  N.  0.  db  T.  B,  Co, 
7.  Jordan  (Miss.)  251 

NoTBB  AND  Briefs. 

Constitutional  law;  constitutionality  of  pri- 
vate statutes  to  authorize  disposal  of  property; 
limitations  of  the  power;  distinctions  between 
those  aui  juris  ana  those  who  are  not;  giving 
power  to  guardians  of  infants;  noneompos  men- 
tis; as  to  decedents'  estates.  251 
Constitutional  powers  of  tax  officers.  108 
Discretion  of  Legislature  in  enforcement  of 
-Constitution.  886 

Police  power  over  condition  of  buildings. 

400 

Constitutionality  of  laws  charging  the  ex- 
T)ense  of  police  regulations  on  the  business  to 
fc  regulated.  880 

Self- executing  constitutional  provisions;  pro- 
liibilions  generally;  cases  as  to  taking  property 
for  public  use;  as  to  jury;  exemptions  may  be 
regarded  as  prohibitions;  taxation;  appropria- 
tions; stockholders'  liability.  281 
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CONTEMPT.    See  also  CoNSTrnrnoHAL 
Law,  7. 

Notes  asd  BiusFa. 

Contempt;  power  to  panish  for.  108 

CONTINnANCE. 

1.  A  continuance  for  the  testimony  of  ab- 
sent witnesses  is  properly  denied  if  substan- 
tially the  same  testimony  as  that  which  is 
absent  is  offered  at  the  trial.  McKinney  v. 
BtaU  (Wyoi)  710 

2.  There  is  no  abuse  of  disci  etion  in  refus- 
ing a  motion  for  a  continuance  if  the  circum- 
stances cast  suspicion  on  the  good  faith  of  the 
application.    Barnes  y,  Barnes  {Gd\.)  660 

8.  Discretion  may  be  vested  in  the  court  to 
deny  a  continuance  to  the  accused  because  of 
the  absence  of  a  witness,  upon  admission  by 
the  prosecution  thai  he  will  testify  to  the  facts 
set  out  in  the  affidavit  for  continuance,  with- 
out requiring  an  admission  of  their  truth,  in 
the  absence  of  a  constitutional  provision  pro- 
hibiting it.    Hoyt  V.  People  (111.)  239 

4.  Denying  a  continuance  on  an  admission 
by  the  prosecuting  attorney  that  an  absent 
witness  would  testify  as  alleged  in  the  defend- 
ant's affidavit  for  continuance,  without  requir- 
ing an  admission  of  the  facts  which  such 
testimony  would  prove  if  true,  does  not  vio- 
late a  constitutional  right  of  the  accused  to 
'*  meet  the  witnesses  face  to  face,"  and  to  have 
"process  to  compel  their  attendance,"  if  a 
reasonable  time  for  that  purpose  has  already 
elapsed.  Id, 

Notes  ahd  Bbiefs. 

Continuance;  denial  of,  upon  admissions  by 
the  prosecution,  as  affected  bv  right  of  accused 
to  meet  witnesses;  impeachmgor  contradict- 
ing affidavit  2ii9 

CONTRACTS. 

1.  The  interpretation  which  the  i>arties 
themselves  have  put  upon  an  indefinite  or 
ambiguous  contract  will  be  adopted  by  the 
courts.  Vineennes  v.  Cititens  Qasiight  db  C, 
Co.  (Ind.)  485 

2.  A  benefit  to  the  promisee  or  a  detriment 
to  the  promisor  is  not  necessary  to  make  a 
good  consideration  for  a  contract,  if  the  exer- 
cise of  a  present  right  is  forborne  because  of 
the  promise.    Ballard  v.  Burton  (Vt.)        664 

8.  An  apparent  absence  of  consideration  is 
only  a  circumstance  to  be  taken  into  account 
with  other  facts  and  circumstances  in  the  case 
in  determining  whether  or  not  a  convejfance 
was  procured  through  fraud  and  undue  influ- 
ence.   Leuns  v.  Arbuckle  (Iowa)  677 

4.  A  belief  in  spiritual  manifestations  and 
in  having  had  communication  with  deceased 
persons  is  not  necessarily  evidence  of  such  a 
disordered  mental  condition  as  to  render  one 
incompetent  to  malie  a  conveyance  of  real 
estate.  I^ 

VaUdity. 

6.  An  oral  agreement  of  partnership  in  the 
profits  of  buving  and  selling  real  property 
IS  not  within  the  Statute  of  Frauds.  Bates  v. 
Babcock  (Cal.)  745 


Corporations. 


887 


6.  A.  pnrol  reservation  of  a  barn  when  con- 
veying the  real  estate  of  whicii  it  is  a  part,  by 
absolute  warranty  deed,  is  ineffectual  to  retain 
title  in  the  grantor.  Leonard  ▼.  Ohugh  (N. 
Y.)  805 

7.  A  parol  gift  is  inefFectual  to  transfer  title 
to  a  bam  which  is  part  of  the  reed  estate.    Id, 

JUesmlity. 

8.  Transactions  in  violation  of  law  cannot  be 
'made  the  foundation  of  a  valid  contract. 
.Buckley  v.  Humastm  (Minn.)  4S^ 

9.  Where  a  statute  or  an  ordinance  duly 
4iiithorized  and  enacted  makes  a  particular 
business  unlawful  for  unlicensed  persons,  any 
-contract  made  in  such  business  by  one  not 
■authorized  is  void.  Id, 

10.  A  person  violating  a  valid  city  ordi- 
nance  which  makes  it  unlawful  for  any  person 
io  exercise  within  the  city  the  business  of  a 
Teal-estate  broker  without  a  license  can  recover 
DO  commissions  for  his  services.  Id. 

11.  No  excuse  for  the  breach  bv  a  carrier 
of  its  contract  to  furnish  a  car  and  transport 
cattle  to  a  certain  place  by  a  certain  day  is 
furnished  bv  the  fact  that  the  shipper's  object 
In  naming  that  day  wns  to  enable  him  to  offer 
the  cattle  for  sale  on  Sunday,  contrary  to  law, 
unless  that  object  entered  into  the  contract 
4is  part  of  the  inducement  or  consideration. 

Waters  v.  Ric/imand  dt  D.  R.  Co.  (N.  C.)    834 

12.  A  covenant  not  to  rent  property  to  a 
■Chinaman  is  void  as  against  public  policy,  as 
violating  U.  S.  Const.  14th  amend,  providing 
for  equal  protection  of  the  laws,  and  as  an 
dnfractJon  of  the  treaty  with  China  guaran- 
teeing to  Chinamen  in  the  United  States  all  the 
rights,  privileges,  and  immunities  accorded  to 
•citizens  and  subjects  of  the  most  favored 
nation.  Oando\fo  ▼.  Hartman  (C.  C.  S.  D. 
•Cal.)  277 


18.  A  person  prevented  from  continuing  his 
•contract  oy  the  arbitrary  act  of  the  other  party 
may  disregard  it  and  recover  the  value  of  his 
-services  rendered  in  partial  performance  of  it. 
Parker  v.  Macomber  (R.  I.)  858 

14.  The  prevention  by  the  act  of  God.  of 
full  performance  of  an  entire  contract,  will 
permit  a  recovery  upon  an  implied  assumpsit 
lor  personal  services  already  rendered  in  part 
-performance  of  the  contract.  Id. 

15.  The  death  of  a  woman  whose  services 
and  attendance  are  contemplated  in  a  contract 
by  which  she  and  her  husband  agree  to  board, 
care  for,  and  maintain  her  aunt  during  life, 
makes  such  a  substantial  failure  in  the  consid- 

•cration  that  the  aunt  is  justified  in  rescinding 
the  contract.  Id. 

16.  A  contractor  to  perform  certain  work 
-cannot  proceed  with  the  work  and  collect  the 

full  contract  price  after  express  refusal  of  one 
'Of  the  other  parties  to  perform  on  his  part,  al- 
though the  contract  was  made  with  several 
persons,  but  one  of  whom  has  refused  to  carry 
It  out.    Davis  V.  Bronson  (N.  D.)  655 

Impairinff  obliffation. 

17.  Decinons  on  which  the  parties  to  a  con- 
tract rely  do  not  constitute  a  part  of  it  so  as  to 
««xempt  the  contract  from  the  operation  of  a 
-Aubsequent  decision  declaring  a  different  rule 

46  L.  R.  A. 


upon  the  same  subject  and  overruling  the  ear- 
lier decisions.    Allen  v.  Allen  (Cal.)  646 

18.  The  time  for  redemption  of  land  from  a 
mortgage  or  absolute  deed  given  as  security 
cannot  oe  extended  by  a  subsequent  statute,  as 
this  would  change  the  contract  rights  and  ob- 
ligations of  the  parties.  Id, 

19.  The  obligation  of  a  prior  mortgage  con- 
tract is  not  impaired  by  a  statute  providing 
for  the  assessment  to  the  mortgagee  of  taxes 
which  had  previously  been  paid  by  the  mort- 

fagor,  and  permitting  the  mortgagor,  in  case 
e  pays  such  taxes,  to  deduct  the  amount  from 
accrued  interest  on  the  indebtedness,  and  if  it 
exceeds  the  interest  due,  then  from  the  prin- 
cipal, even  though  the  effect  of  the  latter 
would  be  to  extinguish  a  part  of  the  interest- 
bearing  debt.  Detroit  Common  Council  v. 
Rentz  (Mich.)  59 

20.  The  right  of  redemption  from  a  tax  sale 
is  governed  by  the  law  in  force  at  the  date  of 
the  sale;  and  a  statute  extending  the  time  is 
unconstitutional  as  impairingthe  obligation  of 
the  contract.    HuUy.  StaUrRoUins(Fl^,)   808 

21.  A  statutory  provision  that  the  release  of 
one  shall  not  discharge  another  is  not  uncon- 
stitutional as  applied  to  cases  where  the  liabil- 
ity of  the  stockholder  was  incurred  before,  but 
the  proceedings  under  the  Insolvent  Act  were 
had  and  the  corporation  discharged  subsequent 
to,  its  passage.  Willis  r.  St.  Paul  Sanitation 
Co,  (Minn.)  281 

Notes  and  Bbhsfs. 

Contracts;  validity  of  parol  partnership  for 
dealing  in  lands;  agreement  to  procure  lanii  on 
joint  account;  incorporation  of  such  contract 
m  partnership  agreement;  other  contracts  re- 
lating to  land;  transfer  of  partnership  interest. 

745 

Effect  of  failure  to  procure  license  for  busi- 
ness, on  validity  of  contract  therein;  where 
contract  prohibited;  effect  of  imposition  of 
penalty;  sales  of  liquor;  contracts  of  agents, 
brokers,  etc. ;  contracts  of  physicians,  surgeons, 
etc. ;  United  States  revenue  laws;  contracts  in 
other  kinds  of  business;  application  and  lim- 
itation of  the  rule.  428 

Recovery  for  services  internipted  by  sickness 
or  death.  858 

Right  of  one  who  completes  in  disregard  of 
notice  to  desist.  656 

Change  of  decision  of  a  state  court  as  im' 
pairing  obligation  of.  646 

CORPORATIONS.  See  also  CoNSTirn- 
TioNAL  Law,  2;  Contracts,  21;  Joint- 
Stock  COMPANT. 

1.  A  corporation  is  not  created  by  merely 
makinsr  and  filing  articles  of  incorporation  in 
the  oMce  of  the  secretary  of  state,  where  the 
stock  has  not  been  sulxscribed  and  paid  in  or 
directors  chosen.  StatSy  Attorney- Oeticral,  v. 
Fidelity  d  C.  Ins.  Co.  (Ohio)  611 

2.  The  business  residence  of  a  forei;?n  cor 
poration  is  not  established  within  a  state  for 
purposes  of  taxation,  by  reason  of  the  appoint- 
ment of  a  local  board  of  directors  to  conduct 
the  affairs  of  the  company  in  that  state  under 
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direction  of  tbe  bead  office.    Liverpool  dt  L,db 
0,  In*,  Co.  V.  Board  oj  Asieuors  (La.)  66 

8.  A  license  to  form  a  corporation  under 
a  certain  name,  issued  by  tbe  secretary  of 
state,  gives  sucb  corporation  the  right  to  that 
name  as  against  an  already  existing  corpora- 
tion having  a  different  name, which  has  passed 
a  resolution  and  given  notices  for  a  meeting  to 
vote  on  a  change  of  its  name  to  that  selected 
bv  the  proposed  corporation, — at  least  where 
the  proposers  did  not  know  at  the  time 
of  their  license  of  the  proposed  change.  lUi- 
nais  Watch-CoBe  Go,  v.  Fleartan  (Dl.)  429 

4.  The  secretary  of  state  cannot  revoke  a  li- 
cense to  form  a  corporation  under  a  certain 
name,  merely  because  another  corporation  be- 
fore the  license  was  issued  had  called  a  meet- 
ing to  vote  on  tbe  question  of  adopting  such 
name,instead  of  that  which  it  then  had.      Jd, 

6.  Directors  of  a  corporation  are  not  enti- 
tled to  compensation  for  their  services  as  such 
unless  it  is  provided  for  or  ezpresslv  sanctioned 
by  the  charter.  Brown  v.  MepuAiean  Moui^ 
tain  Silter  Mines  (Colo.)  426 

6.  For  services  of  a  director  clearly  outside 
of  his  duties  as  sucb,  and  in  pursuance  of  an 
express  contract  made  in  good  faith,  he  is 
entitled  to  compensation  if  the  services  are 
such  as  tbe  company  may  legally  contract  for. 

Id, 

7.  Shares  of  increased  stock  which  represent 
the  increase  in  value  of  the  property  of  an  as- 
sociation resulting  from  tbe  development  of  its 
business,  and  which  are  not,  strictly  speaking, 
the  product  of  stock  dividends  and  do  not  rep- 
resent surplus  earnings  in  the  ordinary  sense 
and  which  are  apportioned  ^rv  rata  among  ex- 
isting shareholders, — constitute  capital,  and 
not  mcome  or  dividends,  as  between  a  person 
entitled  to  the  income  or  dividends  of  tbe  orig- 
inal shares  during  life  and  a  person  entitled  at 
her  death  to  the  reconveyance  of  tbe  stock. 
Spooner  v.  PhtUipt  (Conn.)  461 

8.  The  provision  in  Minn.  Laws  1889.  chap. 
80,  §  1,  amending  the  Insolvent  Law  of  1887, 
"  that  the  release  of  any  debtor  under  this  Act 
shall  not  operate  to  discharge  any  other  party 
liable  as  surety,  guarantor,  or  otherwise  for  the 
same  debt,'*  includes  stockholders  who  are  lia- 
ble for  the  debts  of  the  corporation.  Willis 
V.  8t.  Paid  Sanitation  Co.  (Minn.)  281 

9.  To  make  a  case  for  the  retaliatory  pro- 
vision of  Ohio  Rev.  Stat,  g  282.  as  to  insurance 
companies  of  a  state  which  imposes  prohibi- 
tions upon  Ohio  companies  "doing  business  in 
such  state,"  it  must  appear  at  least  that  an 
Ohio  company  has  been  formed  to  do  substan- 
tially the  same  kinds  and  lines  of  insurance  as 
the  foreign  company  wishes  to  do  in  Ohio. 
State,  Attorney-General,  v.  Fidelity  A  0.  Ins. 
Co.  (Ohio)  611 

10.  A  state  statute  imposing  on  insurance 
companies  of  another  state  or  nation  the  same 
obligations  and  prohibitions  that  are  imposed 
in  such  other  state  or  nation  upon  corporations 
of  the  former  state  is  retaliatory  in  character, 
and  must  be  confined  to  cases  fairly  within  its 
letter.  Jd, 

11.  A  license  to  a  forei^  insurance  com- 
pany, issued  by  the  supermtendent  of  insur- 
ance, is  not  a  liar  to  a  proceeding  in  quo  war- 
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ranto  on  the  ground  that  it  is  ezerdslD^ 
franchises  and  privileges  without  anthority  of 
law.  Id. 

12.  A  foreini  insurance  company  ezerdsioK 
franchises  and  privileges  without  authority  of 
law  may  be  ousted  therefrom  by  a  proceedioe 
in  quo  warranto.  Ji 

NoTSs  A]n>  Bbuefsl 

Corporations:  essentials  of .  18S 

Right  to  increased  stock  and  stock  dividend* 
as  between  owner  of  capital  and  income;  the 
English  rule;  how  far  such  rule  followed  in 
this  country;  departures  from  English  rule; 
right  to  subscribe  for  stock.  461 

COTENANCY.     See    also    Rbal   Pbof- 

EBTT,  1. 

One  tenant  in  common  has  no  lien  against 
his  cotenant's  interest  in  the  properly  for  rents 
in  excess  of  his  share,  collected  and  retained 
bv  such  cotenant  before  partition  of  the  land. 
itack  V.  QosneU  (Md.)  647 

Notes  A2n>  Bribfb. 

Cotenancy;  how  far  share  of  cotenant  col- 
lecting rents  is  subject  to  lien  in  favor  of  his 
cotenant  541 

COUNTIES.     See  also    Cokbtitutiohai^ 
Law,  6;  Election  Dibtricts,  7. 

A  board  of  county  commissioners  cannot 
bind  or  tie  the  bands  of  their  successors  in 
office  by  making  a  designation  of  newspapers 
for  publications  and  printing  which  ahall  con- 
tinue for  longer  than  one  year.  SMden  v.  For 
(Kan.)  257 

Notes  aud  Briefb. 

Counties;  deleiration  of  legislative  power  to- 
county  boards  of  supervisors.  161 

COURTS. 

1.  Cloiirts  will  not  spend  time  in  attempting^ 
to  remedv  errors  in  an  apportionment  of  mem- 
bers of  the  Legislature  among  the  inhabitants- 
of  the  state,  which  injure  no  one  and  which 
raise  nothing  but  abstract  questions  for  adju- 
dication.   PBople,  Carter,  v.  Biee  (N.  Y.)   fe6 

2.  A  suit  in  a  circuit  court  of  tbe  United 
States  to  foreclose  a  mortgage,  and  an  unexe- 
cuted decree  of  foreclosure  and  sale,  in  which 
case  the  issue  of  certificates  had  been  author- 
ized, do  not  prevent  a  state  court  from  tak- 
ing jurisdiction  of  a  suit  bv  creditors  of  the- 
mortgagor  who  are  not  parties  to  the  suit  in 
the  Federal  court,  but  who  alleged  in  their  bill 
that  the  mortgage  and  bonds  secured  thereby 
are  fraudulent  and  void  as  well  as  the  issue  of 
certificates  and  tbe  decree  of  foreclosure,  al- 
though it  may  be  that  the  relief  sought  cannot 
all  be  granted.  Oay  v.  Brierfidd  Coal  A  I.  Co, 
(Ala.)  664 

COVENANT.    See   also   Contracts,   12; 
Landlord  and  Tenant,  1,  2. 

A  remote  grantee  connected  with  the  im- 
mediate grantee  bv  an  unbroken  chain  of  war- 
ranty deeds  has  all  tbe  rights  of  the  latter  to- 
sue  the  original  grantor  for  the  removal  from> 


Criminal  Law — Damaob& 
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the  real  estate  of  a  bam  whichpassed  under 
Uie  orieioal  deed.    Leonard  v.  Clough  (N.  Y.) 

805 

CRIMINAL  LAW.    See  also  Bioajct.  1. 

1.  That  an  acquittal  was  procured  by  bribery 
of  the  prosecuting  attorney  will  not  destroy 
the  effect  of  a  plea  of  formed  jeopardy,  where 
the  state  was  a  party  to  the  former  prosecu- 
tion aud  was  represented  throughout  by  its 
proper  officer,  while  the  proceedings  up  to  and 
including  the  submission  were  regular.  Shid- 
eler  ▼.  8taU  (Ind.)  225 

2.  A  convict  may  be  sentenced  to  a  prison 
located  beyond  the  atate,  when  it  is  authorized 
and  required  by  statute.  McKinney  ▼.  State 
(Wyo.)  710 

Notes  and  Briefs. 

Criminal  law;  statute  allowing  plea  of  guil- 
ty in  capital  case.  858 

CUSTOM.  See  also  Citil  Rights,  2;  Dah- 

AQCS,  8. 

There  is  no  presumption  of  knowledge  on 
the  part  of  an  insurance  company  doing  a  j^en- 
eral  business  tbrougliout  the  United  States,  of 
a  custom  pr  usage  as  to  what  constitutes  a 
"building"  or  *'mk,"  which  is  peculiar  to  a 
city  in  a  state  foreign  to  its  domicil,  so  as  to 
make  the  custom  an  element  of  its  contracts  re- 
lating to  property  in  such  city,  without  proof 
ihat  It  had  such  knowledge.  Qerman  Ameri- 
can In»,  Co,  Y,  Commercial  F»  Ins,  Co,  (Ala.) 

291 

DAMAGES.   See  also  Appeal  aiid  Error, 
12. 

1.  The  value  of  a  public  school  house  built 
on  lan(}  of  an  unknown  owner  4n  the  expecta- 
tion that  he  will  permit  such  use,  and  with  the 
intention,  in  case  lie  will  not,  to  acquire  it  by 
eminent  domain,  is  not  to  be  included  in  his 
compensation  if  it  becomes  necessary  to  con- 
demn the  land.     Chase  v.  Jemmett  (Utah)    805 

2.  Exemplary  damans  may  be  allowed  for 
wantonly  publishing  a  libel  without  inquiry  or 
justifiable  motive.  Morning  Journal  Asso,  v. 
Rutherford  (C.  C.  App.  2d  C.)  808 

8.  The  custom  of  a  newspaper  to  print  stories 
of  elopements  and  similar  gossip  whenever  they 
have  appeared  in  the  columns  of  another  paper, 
without  any  inquiry  as  to  their  truth,  shows 
such  reckless  unconcern  as  to  the  mental  an- 
truish  that  may  be  caused  by  such  publication 
as  will  warrant  a  jury  in  finding  the  publisher 
guilty  of  wanton  nejB;1igence  which  will  Justify 
a  verdict  for  punitive  or  exemplary  damages. 

Id. 

4.  The  measure  of  damages  in  case  one  be- 
lieving that  he  has  a  rieht  to  convey  real  es- 
tate contracts  in  good  faith;  to  do  so,  but  is 
prevented  from  fulfilling  his  contract  by  fail- 
ure of  title,  is^he  amount  of  the  advance  pay- 
ment, with  interest,  and  not  the  alleged  profit 
which  would  have  accrued  from  the  purchase. 
MoiV(^n  V.  Bdl  (Wash.)  614 

6.  Damages  for  brea<!h  by  the  carrier  of  a 
written  contract  under  which  cattle  were 
shipped  cannot  be  recovered  in  an  action  for 
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breach  of  a  prior  orai  contract  to  transport 
them  at  a  certain  time.  Waters  v.  Biehmon^ 
dD.ROo.  (N.  C.)  884 

6.  Only  .compensatory  damages  can  be  re- 
covered for  ejecting  a  passenger  without  un- 
reasonable force,  if  it  is  done  in  good  faith, 

?ursuant  to  rules,  and  upon  due  noBce  to  him. 
Hne  V.  St,  Paul  City  R  Co,  (Minn.)  34T 

7.  Damages  for  the  refusal  to  permit  a  pass- 
enger to  take  a  train  which  his  ticket  entitled 
him  to  take  include  the  amount  paid  by  him  for 
another  ticket,  compensation  tor  loss  of  time, 
necessary  hotel  expenses,  and  also  compensa- 
tion for  any  inconvenience  suffered.  JSorthem 
C.  B,  Co,  V.  O'Connor  (Md.)  44» 

8.  A  passenger  injured  by  negligence  of  the 
carrier  is  entitled  to  recover  to  the  full  extent 
of  the  injury  so  caused,  without  regard  to- 
whether,  owing  to  his  previous  condition  of 
health,  he  is  more  or  less  liable  to  injury. 
FureeU  v.  St.  Paul  City  R  Co.  (Minn.)      20a 

9.  A  verdict  for  $10,000  will  not  be  set  aside 
as  excessive,— especially  if  approved  by  the 
trial  judge, — where  it  is  given  for  injuries  by 
which  a  woman  is  made  a  cripple  during  life 
and  subject  to  much  pain  and  suffering.  Skot- 
tou)e  V.  Oregon,  A  Ju.  db  U.  -ST.  R  Oo.  (Or.> 

59a 

10.  Impairment  of  health  and  suilering 
growing  out  of  the  death  and  premature  birth 
of  the  child  of  a  pregnant  woman  by  reason  of 
injuries  negli^endy  infiicted  on  her  oy  a  third 
person,  which  would  not  have  attended  its 
birth  at  the  usual  time  either  alive  or  dead, 
may  be  considered  in  estimating  the  damages 
to  be  awarded  for  such  injury.  Edwkins  v. 
Fh?nt  Street  Cable  E.  Co,  (Wash.)  808 

11.  Mere  proof  that  an  unborn  child  died 
and  was  prematurely  delivered  because  of 
negligent  injuries  to  its  mother  is  not  sufi3cient 
to  establish  her  riebt  to  recover  substantial 
damages  for  the  injury.  Id. 

12.  Loes  of  the  society,  companionship,  and 
solace,  of  one's  wife,  is  not  an  element  of  the 
damages  which  he  can  recover  in  case  of  her 
injury  through  another's  negligence.  Id. 

18.  Damages  for  loss  or  injury  to  the  hus- 
band may  properly  be  recovered  in  an  action 
by  husband  and  wife  for  a  personal  injury  to 
her,  in  jurisdictions  where  property  acquired 
by  either  is  community  property  for  which 
the  one  having  the  disposition  of  it  must  sue, 
since  he  is  the  only  necessary  plaintiff  in  the 
action,  and  may  include  in  his  demand  all 
damages  naturally  flowing  from  the  injury 
complained  of.  Id, 

14.  The  earning  power  of  a  healthy  man 
living  on  his  income,  for  which  damages  on 
account  of  his  death  may  be  given  to  his  ad- 
ministrator, may  include  his  skill  in  the  man- 
agement of  wealth  or  capacity  to  manage  af- 
fairs, which  would  be  of  advantage  to  an  es- 
tate. Skottowe  V.  Oregon,  S.  L.  <ft  U.  K,  E, 
Co,  (Or.)  593 

Notes  Ain>  Brzbfb. 

Damages;  the  value  of  improvements  made 
by  one  taking  property  by  eminent  domain  as 
an  element  of  damages;  when  improvement  is 
consented  to  by  owner,  mortgagor,  etc. ;  whea 
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DASTGEBons  A0BSCIB8— Easbmentb. 


€OD8truction  of  improvements  Is  a  trespass; 
effect  of  good  faith  or  mistake  of  trespasser. 

805 

BANOEBOUS  AGENCIES.    See  Fibs- 

WOBE8,  NOTBS  AKD  BbIEFS;  TELEPHONES. 

DEATH.    See  also   Coittraots,  16;  Dam- 
ages, 14. 

1.  A  negligent  inlury  to  one  having  an  in- 
-curable  disease,  followed  by  his  death,  fur- 
nishes a  good  cause  of  action  if  the  death  was 
materially  hastened  by  reason  of  the  injury  as 
nn  efficient  cause,  but  not  if  death  was  inevi- 
table in  a  short  time  from  the  disease,  and  the 
injury  was  so  slight  as  to  simply  aggravate 
the  disease,  which  remains  the  cause  of  death. 
LouiniOe  db  N,  S.  Go,  v.  JSorthingUm  (Tenn.) 

268 

2.  A  statute  giving  a  right  of  action  for  the 
death  of  "any  person"  through  the  carelessness 
or  criminal  aclion  of  an  agent,  officer,  or  other 
employ 6  of  a  railroad  company,  does  not  ap- 
ply to  a  person  killed  by  the  negligence  of  a 
fellow  servant.  LutA  v.  Atlantic  dt  P,  E.  Co, 
<N.  M.)  819 

DEDICATION. 

1.  A  dedication  to  the  public  of  land  for 
a  parli  is  effected  by  the  owner  of  a  tract  which 
lies  within  an  incorporated  town,  if  he  makes 
and  records  a  map  by  which  the  tract  is  sub- 
divided into  blocks  and  lots  which  are  bounded 
bv  streets  connecting  with  streets  of  the  town 
already  laid  out,  marks  a  space  thereon  "park," 
and  sells  lots  which,  according  to  the  map, 
face  the  park,  holding  out  its  existence  as  an 
inducement  to  purchasers.  Archer  v.  SaUnas 
City  (Cal.)  145 

2.  Delay  on  the  part  of  a  town  in  using 
land  which  has  been  dedicated  to  it  for  a  park 
will  not  impair  its  right  thereto.  Id, 

8.  Although  acceptance  is  necessary  in 
case  of  an  offer  to  dedicate,  actual  dedication 
will  vest  title  in  the  public  without  acceptance. 

Id, 

4.  A  dedication  to  the  public  of  a  portion 
of  land  which  is  subject  to  a  purchase- money 
mortgage  will  be  superior  to  the  claim  of  the 
mortgagee,  if  he  accepts  a  reconveyance  in  sat- 
isfaction of  the  mortgage.  Id, 

DEED.    See  Coittracts,  4;  Wills,  2l 
DEFINITIONS.    See  Taxes,  10. 
DELEGATION  OF  POWER.    See  Con- 

BTITUTIONAL  LaW,  6,  6. 

DISCOUNT.    See  Banks,  5,  6. 
DISCRIMINATION.    See  License,  2. 

DISEASE. 

Notes  and  BniEFa 

Effect  of  previous  disease  of  person  Injured, 
on  liability  for  causing  the  injuries:  causing 
death  of  diseased  person;  limitations  and  ex- 
ceptions to  the  rule  208 
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DIVIDENDS.  See  Cobforations,  7» 
Notes  and  Bbiefb. 

DIVORCE.  See  Husband  and  Wifb,0-^. 
Notes  and  Briefs;  Judoment,  8;  Lm- 
iTATiON  of  Actions,  1. 

DOGS.  See  Andcalb;  Constitutional 
Law,  11. 

DOMICIL.    See  Husband  and  Wife,  6L 

DOWER. 

1.  The  right  of  dower  extends  to  a  share 
of  the  proceeds  of  mines  although  not  opened 
until  after  the  husband's  death,  where  they  are 
opened  on  lands  held  only  for  mining  purposes 
and  available  only  for  the  minerals,  and  the 
statutes  give  to  the  widow  the  "use  during  her 
natural  life  of  one  third  of  all  the  lands  where- 
of her  husband  was  seised  "  during  marriage. 
Seager  v.  McOabe  (Mich.)  %il 

2.  A  prior  sale  by  a  tenant  in  common  of 
his  undivided  interest  does  not  prevent  the  bar 
of  his  wife's  inchoate  right  of  dower  bv  a  sub- 
sequent sale  in  partition.  HcUey  v.  Oiowr  (S. 
C.)  776 

8.  The  inchoate  right  of  dower  of  the  wife 
of  a  tenant  in  common  is  defeated  by  a  sale  in 
partition  of  the  common  property,  although 
she  is  not  a  pa^rty  to  the  proceedings.  Id, 

4.  A  wife's  inchoate  ri^ht  of  dower  may 
be  released  by  her  husbaDdon  his  convey ance 
of  the  land,  where  she  has  given  him  a  power 
of  attorney  under  N.  Y.  Laws  1878,  chap.  300. 
authorizing  him  to  convey  for  her  and  in  her 
name  and  as  her  act,  and  to  sign,  seal,  exe- 
cute, acknowledge,  and  deliver  all  necestsary 
releases  of  dower  and  thirds.  Wronkow  v. 
Oaklep  (N.  Y.)  209 

Notes  and  Briefs. 

Dower;  release  of  inchoate  right  by  attorney 
under  power  given  by  married  woman.       209 

Right  to,  in  mines.  247 

Effect  of  partition  sale  upon  dower  rights  of 
one  not  a  party.  •**" 


III 


DRAINS   AND    SEWERS.      See    also 
Highways,  Notes  and  Briefs. 

The  power  of  municipal  authorities  over 
streets  extends  to  the  granting  of  permission  to 
a  private  person  to  lay  an  under  drain  therein 
from  his  ptemises  without  consent  of  other 
persons  who  own  abutting  lots  as  well  as  the 
soil  of  the  street  over  which  the  drain  runs. 
Wood  V.  McQrath  (Pa, )  715 

DURESS.    See  also  Assumpbit,  2,  8. 
Notes  and  Briefs. 
Duress;  by  lien  on  real  property.  876 

EASEMENTS. 

The  right  to  fence  a  right  of  wav  is  not 
given  by  a  reservation  in  a  deed,  of  "  a  rea- 
sonable right  of  way  across  the  land."  Sixer 
V.  Quinlan  (Wis.)  512 


EjBCTMEHT—  GLECTOBa 
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SJECTMENT. 

A  plaintiff  in  ejectmetil  cannot  rely  upon 
«  parol  partition  to  establish  his  title  to  the  co- 
tenant's  share  of  the  premises,  tiantag  v.  Big- 
^eiaw  (111.)  826 

XSLECTION  DISTRICTS.    See  also  Cen- 
sus; Eyidbnce,  6;  Statutes,  1. 

1.  The  discretion  of  the  Legislature  in 
making  an  apportionment  of  senatorial  dis- 
tricts must  be  bouestl^'  and  fairly  exercised  so 
as  to  preserve  the  equality  of  representation  as 
nearly  as  may  be: otherwise  the  apportionment 
^ill  be  unconstitutional.  Gidding»  v.  Blacker 
(Mich.)  402 

2.  There  can  be  no  legislative  discretion 
to  give  a  county  of  less  population  than  an- 
other greater  representation,  under  a  constitu- 
tion requiring  representative  districts  to  contain 
**as  nearly  as  may  be"  an  equal  number  of 
Inhabitants.  Houghton  County  v.  Blacker 
<lilich.)  482 

But  see  next  case. 

8.  Discretion  as  to  the  apportionment  is 
Tested  in  the  Legislature  by  a  consiitn'ional 
provision  that  members  of  Assembly  shall  be 
-apportioned  by  it  among  the  several  counties 
of  the  state  "  as  nearly  as  may  be  according  to 
the  number  of  their  respective  inhabitants/' 
T?hich  the  courts  have  no  power  to  review 
unless  it  has  been  so  abused  as  to  clearly  show 
an  open  and  intended  violation  of  the  letter  and 
apirit  of  the  Constitution.  People^  Carter,  v. 
Aice(^.  Y.)  886 

4.  No  abuse  of  the  discretion  vested  in  the 
X/egislature  as  to  the  apportionment  of  mem- 
T>ers  of  Assembly  is  shown  where  each  county 
lias  been  given  a'member  for  every  full  ratio 
of  representation  which  it  contains,  and  the 
only  mequalities  alleged  are  in  the  distribution 
of  the  remaining  members  to  counties  having 
a  smaller  surplus  over  the  ratio  than  other 
-counties  have;  at  least  where  the  reason  for ' 
auch  action  was  not  partisan,  and  the  fair 
inference  is  that  it  was  absolutely  necessary  to 
aecure  the  passage  of  the  bill.  Id. 

5.  A  Legislature  cannot  be  charged  with 
tinfaumess  in  distributing  the  remainmg  mem- 
bers of  Assembly  among  the  counties  after  all 
full  ratios  are  .providea  for,  because  it  takes 
into  account  the  losses  sustained  by  the  most 
-populous  counties  by  reason  of  the  adoption  of 
a  certain  ratio  of  representation  rather  than  of 
some  other  more  favorable  to  them,  nor  because 
it  regards  increases  of  population  shown  by  the 
•census.  Id. 

6.  The  provision  of  the  New  York  Constitu- 
tion  requiring  the  omission  of  colored  persons 
not  taxed  from  the  number  of  inhabitants  in 
apportioning  senate  districts  became  inopera- 
tive when  the  Constitution  was  amended  by 
striking  out  the  provision  limiting  the  liability 
of  colored  persons  for  taxes  to  those  assesseil 
upon  real  estate,  and  making  the  payment  of 
taxes  necessary  to  entitle  them  to  vote;  the 
plain  intention  of  the  people  being  to  blot  out 
Jill  distinctions  of  a  political  nature  between 
"White  and  colored  citizens.  Id. 

7.  The  Legislature  has  no*power  to  divide  a 
•county  in  the  apportionment  of  districts  for  the 
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election  of  representatives,  under  the  Michigan 
Constitution,  which  provides  for  the  election 
of  representatives  by  single  districts  equal,  as 
nearly  as  may  be,  in  population,  and  for  which 
no  township  or  cit^  shall  be  divided;  and  also 
that  if  any  county  is  entitled  to  more  than  one 
representative,  the  board  of  supervisors  shall 
divide  it  into  the  requisite  number  of  districts. 
Houghton  County  v.  Blacker  (Mich.)  432 

8.  An  apportionment  Act  must  be  held  en- 
tirely invalid  where  it  divides  a  county  in  vio- 
lation of  the  Constitution,  and  the  effect  of 
correcting  the  Act  in  this  particular,  and  giving 
the  county  the  representation  to  which  it  is  en- 
titled, would  make  one  more  representative 
than  the  Constitution  permits.  7(2, 

9.  The  words,  "convenient  and  contiguous 
territory,"  in  a  constitutional  provision  as  to 
the  apportionment  of  election  districts,  do  not, 
mean  contiguous  in  contact  by  land,  when  ap- 
plied to  counties  which  are  composed  of 
islands;  and  consequently  Keweesnaw  and  Isle 
Royal  Counties  in  Michigan  may  be  declared 
convenient  and  contiguous  to  other  counties 
bordering  on  deep  waters  of  the  lake, — as,  to 
Houghton  County.  Id. 

10.  Former  apportionment  Acts  may  be  ex- 
amined by  the  court  when  it  is  asked  to  set 
aside  such  an  Act,  for  the  purpose  of  finding 
a  valid  one  which  may  be  declared  in  force. 
PeopU,  Carter,  v.  Bice  (N.  Y.)  886 

11.  That  the  effect  of  setting  aside  an  ap- 
portionment Act  would  be  to  cause  every 
subsequent  Act  to  he  brought  before  the  courts 
for  review,  which  might  nappen  at  a  critical 
time;  to  originate  the  greatest  confusion  as  to 
an  impending  election,  with  a  possible  total 
suppression  of  it;  and  at  all  events  to  continue 
in  force  an  Act  containing  greater  inequalities 
than  the  one  attacked, — is  of  itself  sufficient  to 
induce  the  court  to  say  that  only  in  case  of 
plain  and  gross  violation  of  the  spirit  and  letter 
of  the  Constitution  should  it  exercise  such 
power.  Id. 

12.  On  holding  an  apportionment  Act  un- 
constitutional, election  notices  will  be  ordered 
to  be  given  under  the  preceding  Act  if  that  was 
valid,  unless  a  new  Act  shall  be  passed  before 
it  is  necessary  to  give  the  notices.  Houghton 
County  V.  Blacker  (Mich.)  482 

18.  In  holding  an  apportionment  of  senato- 
rial districts  unconstitutional,  where  the  prior 
apportionment,  which  had  been  acquiesced  in 
for  three  elections,  was  also  subject  to  the  same 
constitutional  objections  and  was  brought  in 
question  by  the  petition  asking  that  notices  be 
ordered  to  be  given  under  it,  the  notices  were 
ordered  to  be  given  under  a  still  earlier  appor- 
tionment Act  the  validity  of  which  was  not 
brought  in  question  in  those  proceedings. 
Qiddinge  v.  Blacker  (Mich.)  402 

NoTBs  AND  Briefs. 

Election  districts;  discretion  of  Legislature 
as  to  apportionment.  886 

ELECTORS. 

1.  A  state  Legislature  has  power  to  direct 
that  presidential  electors  shall  be  chosen  by 
congressional  districts,  instead  of  by  the  state 
at  large,  under  U.  S.  Const,  art  2,  ^  1,  provid- 
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io^that  each  state  aball  choose  electors  "In 
such  maDDer  as  the  Legislature  Uiereof  may 
direct"    McPherson  v.  lOaeker  (Mich.)       476 

2.  The  constitutional  provision  as  to  the 
manner  of  choosing  presidential  electors  is  not 
affected  by  the  14tn  and  16th  Amendments, 

Id. 

8.  Lack  of  any  provision  for  flllini?  the  ynr 
cancy  in  case  of  the  death  of  both  an  elector 
and  an  alternate  elector  does  not  make  a 
statute  providing  for  Uie  election  of  presiden- 
tial electors  by  congressional  districts  invalid. 

Id. 

4.  The  invalidity  of  a  provision  as  to  the  time 
of  meeting  of  presidential  electors,  in  a  statute 
providing  for  the  choice  of  such  electors, 
which  in  that  respect  conflicts  with  an  Act  of 
Congress,  does  not  make  the  whole  Act  inop- 
erative. IcL 

6.  The  lack  of  any  provision  in  a  statute 
providing  for  a  choice  of  presidential  electors 
by  congressional  districts,  for  a  separate  can- 
vass of  the  votes  cast  in  different  electoral  dis- 
tricts within  one  county,  is  not  material,  as  the 
inspectors  can  designate  the  district  in  which 
an  elector  is  voted  K>r.  Id. 

6.  Failure  to  provide  for  notice  of  the  elec- 
tion of  presidential  electors  is  not  a  defect  in  a 
statute  providing  for  such  election  by  congres- 
sional districts,  where  the  general  statutes  of 
the  state  sufficiently  provide  for  notice  of  elec- 
tions. Id. 

ELECTRICAL   USES    AND  APPLL 
ANCES.    See  also  Hiqhwatb,  4;  Telb- 

FHONBS. 

1.  The  failure  of  an  electric-lighting  com- 
panv  to  have  the  "splices"  on  its'  wires  per- 
iecti3r  insulated,  as  required  by  a  city  ordinance, 
constitutes  negligence.  ClemetiU'?.  Louisiana 
Electric- Light  Co.  (La.)  48 

2.  A  person  ffoing  on  a  roof  to  repair  it, 
where  an  electric-light  wire  is  stretched  at 
such  a  height  that  the  chances  are  that  he  vnll 
come  in  contact  with  it  by  going  under  it  or 
by  stepping  over  it,  is  not  negligent  in  attempt- 
ing to  pass  in  either  manner,  if  he  exercises  all 
necessary  and  prudent  care  in  proportion  to 
the  danger.  Id. 

8.  A  person  whose  occupation  brings  him  In 
proximity  to  the  wires  of  an  electric  -lighting 
company  has  a  right  to  believe  that  the  wires 
have  beien  insulated  as  required  by  an  ordi- 
nance. Id. 

4.  A  statute  forbidding  any  other  electric- 
light  company  to  **lay  or  erect  wires"  for  the 
purpose  of  carrying  on  its  business,  over  or  un- 
der any  street,  without  consent  of  the  author- 
ities in  any  city  or  town  in  which  a  company 
is  already  engaged  in  furnishing  electric  light, 
impliedlv  forbids  the  maintenance  or  .use,  as 
well  as  tne  laying  or  erection,  of  such  wires  in 
streets;  and  the  prohibition  extends  to  wires  in 
a  street  which  were  lawfully  laid  by  a  prede- 
cessor of  the  company,  and  to  those  laia  by  a 
company  and  sold  to  its  customers,  as  well  as 
to  those  which  were  laid  and  owned  by  the 
customers  Uiemselves,  where  these  are  mere 
devices  to  evade  the  statute,  and  the  wires  out- 
side of  the  street  lines  are  owned  bv  the  com- 1 
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5 any.    Attorney- OenercU,  Board  ofG<u  A  £. 
;.  Oomn.  V.  Walworth  Light  db  P.  Co.  (Mast.> 

EMINENT  DOMAIN. 

1.  Condemnation  of  land  for  a  private 
road  to  be  laid  out  upon  the  application  of  i 
particular  individual,  and  paid  for  and  kept  in 
repair  bv  him,  is  for  a  public  purpose  where 
the  roaa  is  in  fact  for  public  use  by  all  who 
desire  to  use  it.    Latah  County  v.  Ftterdon  (Id.) 

81 

2.  A  private  cemetery  belonging  to  a  re- 
ligious corporation  may  be  taken  in  condemna- 
tion proceedings  for  a  public  park,  under  K. 
T.  Laws  1887,  chap.  820,  giving  power  to  con- 
demn "any  and  all  landr'  within  a  district 
which  includes  the  cemetery.  720  Street  Open- 
ing db  Imp.  Bd.  (N.  Y.)  180^ 

8.  The  condemnation  of  a  right  of  way  for 
a  railroad  to  be  built  by  a  manufacturing  com- 
pany to  connect  its  manufacturing  establish- 
ment with  another  railroad  may  be  authorized 
by  statute  under  S.  0.  Const,  art  1,  ^  28,  de- 
claring that  private  property  shall  not  be  taken 
or  applied  "for  public  use,  or  for  the  use  of 
corporations,  or  for  private  use/'  without  coa- 
sent  of  the  owner  or  just  compensation,  bat 
providing  that  laws  may  secure  to  persons  or 
corporations  a  right  of  way  for  works  of  inter- 
nal improvement  hj  payment  of  Just  oompeo- 
sation.    Ex  parte  Bacot  (S.  C.)  58(^ 

4.  A  conveyance  of  a  right  of  way  acmes 
an  infant's  lands  to  a  railroad  company  is  not 
a  dedication  to  public  use  without  compensa* 
tion  because  there  was  no  money  consideratioo, 
where  it  was  made  on  a  condition  subsequent 
that  a  depot,  station-house,  and  tank  should  be 
maintained  upon  the  land.  LouisviUe,  S.  0. 
db  T.  R.  Co.  V.  Jordan  (Miss.)  251 

5.  Authority  given  to  a  resident  general 
guardian  of  an  infant  to  agree  with  a  nilroad 
company  upon  the  amount  of  damages  for  tak- 
ing lands  of  the  infant,  or  to  release  the  chum 
or  right  to  damages,  does  not  require  any  con- 
demnation of  the  property  and  ascertainment 
of  the  value  before  the  guardian  is  authorized 
to  make  such  agreement  or  release.  Id. 

6.  A  street  railway  in  a  street  does  not  cre- 
ate an  additional  servitude.  People,  JSunze,  v. 
Ft.  Wayne  db  E.  E.  Co.  (Mich.)  75^ 

7.  On  the  question  whether  or  not  a  railway 
operated  by  a  steam  motor  in  a  public  street  i» 
an  additional  burden  which  an  abutting  owner 
may  enjoin,  the  Michigan  court  ia  divided, 
two  in  the  aflSrmative.  two  in  the  negative,  and 
one  holding  that  it  is  not  settled.  But  it  hold» 
compensation  must  be  made  to  the  owner  of 
the  fee  before  a  railway  can  be  constructed 
along  a  highway  by  cutting  and  filling,  usinj^ 
ties  and  T  rails,  and  leaving  a  ditch  on  each 
side  ao  as  to  practically  block  up  for  ordloary 
uses  the  portion  of  the  highway  where  it  is  lo- 
cated. NichoU  y.  Ann  Arbor  db  T.  Street  R. 
Co.  (Mich.)  871 

NOTBS  AND  BrIRFSL 

Eminent  domain;  constitutionally  of  con- 
demnation proceedings  to  establish  a  private 
road;  outlet  for  communication  with  the  pub- 
lic; necessity  of  road,  61 


Equitt— Etiduhob. 
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K^ondemnation  of  cemetery  for  pablic  park. 

180 

Sufficiency  of  notice  to  occapant  only.    186 

XQUITY. 

1.  A  salt  to  compel  a  hualnnd,  if  able,  to 
support  his  wife,  whom  he  has  deserted  and 
^it  destitute,  is  within  the  jurisdiction  of  equi- 
ty—especially where  the   Constitution   pro- 
vides that  a  speedy  remedy  shall  be  afforaed 
*for  every  Injury  of  person,  property,  or  char- 
:acter,  and  that  right  and  justice  shall  be  ad- 
ministered without  sale,  denial,  or  delay,  while 
'tbe  statutes  provide  that  a  married  woman 
-sball  have  the  same  protection  as  a  man  for 
^n  her  rights,  and  the  same  right  to  appeal  in 
•her  own  name  alone  to  the  courts  of  law  or 
•of  equity.    EdgerUm  v.  Edgerton  (Mont.)  94 

8.  Equity  will  not  take  jurisdiction  of  a 
suit  seeking  specific  performance  of  a  contract 
or  damages  for  its  breach,  when,  to  the  know- 
aedge  of  plaintiff  at  the  time  of  the  com- 
zaencement  of  the  action  and  without  fault  of 
ctefendant,  specific  performance  could  not 
be  enforced  and  there  is  no  other  ground 
-for  equitable  interference.  Morgan  v.  BeU 
KWash.)  614 

8.  A  suit  in  equity  will  lie  to  set  aside  a 
Judgment  quietins  title  to  real  estate,  which 
was  taken  by  default  after  notice  by  publi- 
cation, where  defendant  had  no  actual  notice 
•of  the  action  until  the  time  for  making  a  de- 
ifense  therein  had  elapsed,  and  plaintm  had 
no  title  to  the  property,  but  knowingly  set 
•out  a  false  statement  of  cause  of  action  in 
his  complaint  and  in  the  affidavit  for  publi- 
-<-ation.    Dunlap  v.  SUere  (Cal.)  861 

XSSTOPPEL. 

1.  A  village  is  estopped  from  denying  the 
»legal  passage  of  an  ordinance  disconnecting 
pturt  of  its  territory,  after  it  has  published  the 
same  in  pamphlet  form,  and  the  town  author- 
ities have  taken  and  maintained  possession  of 
such  territory  for  several  years,  levied  taxes, 
worked  the  roads,  and  built  a  bridge,  while  the 
village  authorities  have  made  no  claim  to  juris- 
'  diction  over  it    People,  Coif  cue,  v.  MaxUm  (111.) 

178 

t.  The  publication  in  pamphlet  form  by  vil- 
lage authorities  of  an  ordinance  is  a  sufficient 
affirmative  act  by  the  village  on  which  to  base 
an  estoppel  against  denying  its  validity  in  case 
it  is  acted  on,  under  a  statute  which  provides 
that  when  ordinances  are  so  printed  the 
pamphlet  shall  be  received  as  evidence  of  their 
passage  and  legal  publication  in  all  places 
without  further  proof.  Id, 

8.  An  estoppel  may  be  the  basis  of  a  claim 
«to  establish  a  trust  in  land  of  which  the  de- 
fendants have  both  the  legal  title  and  the  pos- 
aession.    Lindsay  v.  Oooper  (Ala.)  818 

4.  Purchasers  at  a  judicial  sale,  althoueh 
for  value  and  In  good  faith,  are  affected  to  the 
-same  extent  as  the  person  whose  title  they 
t)ny,  by  an  estoppel  in  pais  which  prevented 
him  from  asserting  the  title.  Id. 

5.  The  silence  of  an  administrator  in  respect 
to  any  individual  title  or  claim  to  property 
sold  by  him  in  person  as  that  of  his  iniestate 
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under  order  of  tbe  court,  estops  him  and  those 
who  claim  under  him  from  afterwards  settinar 
up  a  legal  title  which  he  had  at  tbe  time  of 
the  sale.  Id* 

Notes  aio)  BmEFa 

Estoppel;  as  to  assertion  of  governmental 
power.  178 

In  pais  upon  defendant  as  basis  for  action 
to  recover  real  estate.  818 

EVIDENCE. 

Jndieial  notiee. 

1.  Judicial  notice  will  be  taken  that  em« 
ploy^  in  mines  and  manufactories  include 
but  a  part  of  those  who  are  employed  by 
others  and  who  depend  upon  their  daily  labor 
for  subsistence.    Frorer  v.  People  (IlL)      493 

2.  Judicial  notice  may  be  taken  of  tbe 
length  of  time  ordinarily  required  to  complete 
an  enumeration  of  the  inhabitants  of  a  state. 
People,  Carter,  v.  Biee  (N.  Y.)  838 

Preanmptioma  ajtd  burden* 

8.  Plaintiff  must  show  that  he  was  not  him- 
self ^ilty  of  negligence,  when  the  injury 
complained  of  could  not  have  happened  with- 
out the  action  of  both  parties.  Clements  v. 
LouiHana  EXectric- Light  Co.  (La.)  43 

4.  A  plaintiff  administrator  is  not  required 
in  all  cases  to  prove  affirmatively  that  his 
intestate,  killed  at  a  railroad  crossme,  looked 
or  listened  for  approaching  trains.  Hendriek- 
son  V.  Great  Northern  B,  Oo.  (Minn.)  261 

5.  No  presumption  of  negligence  on  the  part 
of  a  street-car  company  arises^  from  the  mere 
fact  of  injurv,  without  his  fault,  to  a  passen- 
ger on  one  of  its  cars  in  consequence  of  a  col- 
lision with  a  wagon  on  the  highway.  Havh 
kins  V.  Front  Street  CabU  £.  Co.  (Wash.)    808 

6.  The  court  will  not,  in  the  absence  of  evi- 
dence on  the  question,  presume  the  existence 
in  one  election  district  of  more  persons  of  a 
.certain  class  which  has  been  unlawfully  in- 
cluded in  the  enumeration  upon  which  an  ap- 
portionment of  members  of  the  Legislature  was 
founded  than  exist  in  other  districts,  for  the 
purpose  of  establi^ing  injury  to  the  inhab- 
itants of  such  district  as  a  basis  for  setting 
aside  the  apportionment  People,  Carter,  v. 
EieeilS.Y.)  886 

7.  Where  the  statutes  make  leal  estate  liable 
for  taxes  levied  on  personal  property  when 
thev  cannot  be  made  out  of  tne  personalty, 
and  direct  the  collector  to  select  real  estate  for 
that  purpose  when  it  becomes  necessarv,  it 
will  be  presumed,  when  tbe  books  show 
charges  of  unpaid  personal  taxes  against  land, 
that  they  were  necessary  because  tbe  taxes 
could  not  be  made  out  of  personalty,  although 
it  is  not  so  stated  on  the  return.  S/ieUn/viVe 
Water  Co.  v.  People,  Craddiek  (111.)  505 

8.  A  retail  storekeeper  who  fails  to  return 
the  watch  and  chain  of  a  customer  which  is 
placed  in  his  custody  while  the  owner  is  trying 
on  clothing  has  the  burden  of  showing  that  he 
has  exercised  ordinary  care  for  its  safety,  and 
of  explaining  his  neglect  to  restore  it  Wood- 
ruff V.  Painter  (Pa.)  451 

9.  The  bound  volumes  of  the  legislative 
.  journals  containing  matter  not  contained  ia 
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(be  Journal  as  published  from  day  to  day,  cer- 
tified by  the  clerk,  will  be  presumed  to  have 
leen  properly  amended  in  such  respect  by  au- 
thority of  the  Legislature,  in  determining; 
whether  a  statute  was  duly  passed.  Detroit 
Common  Council  v.  Bentz  (Mich.)  59 

1>oeiimemts. 

10.  That  a  bill  of  sale  was  acknowledged  be- 
fore a  notary  public  there  or  elsewhere  does 
not  prove  its  execution  in  MissourL  T^ittman 
V.  Thornton  (Mo.)  410 

11.  To  entitle  a  bill  of  sale  to  admission  in 
evidence,  its  execution  must  be  proved  accord- 
ing to  the  laws  of  the  state  where  it  is  offered, 
notwithstanding  it  purports  to  have  been  exe- 
cuted in  a  state  whose  laws  make  acknow- 
ledgments of  instruments  of  its  class  which 
have  been  recorded  valid,  and  it  if  proved  to 
have  been  recorded.  Id, 

13.  A  transcript  of  a  record  from  another 
state  properly  authenticated  by  certificates  of 
the  judge  and  clerk  of  court  as  required  by  Act 
of  Congress,  which  shows  that  tne  record  is 
among  those  of  the  court  of  which  they  are  of- 
ficers, is  prima  facie  admissible  in  evidence,  al- 
though the  record  itself  purports  to  belong  to 
another  court.  It  will  be  presumed  to  be  in 
the  right  ofiice  until  the  contrary  is  made  to 
appear.  Id, 

ParoL 

18.  A  devise  of  land  in  the  "northwest" 
quarter  of  a  certain  section  of  land  cannot  be 
shown  by  parol  evidence  to  mean  land  in  the 
southwest  quarter,  as  such  a  change  would 
amount  to  a  reformation  of  the  will.  Bingtl 
V.  VoU  (Dl.)  821 

Opinions  ajul  conelnsions. 

14.  One  who  takes  a  new  certificate  of  de- 
posit signed  by  a  third  person,  instead  of  with- 
drawing his  mone^,  may  testify  that  he  would 
have  withdrawn  it  if  such  person  had  not 
signed  the  certificate.    Ballard  v.  Burton(Vi,) 

664 

16.  A  medical  expert  cannot,  in  an  action  to 
recover  for  injuries  alleged  to  have  been  caused 
by  a  fall  upon  a  defective  sidewalk,  be  permit- 
ted to  give  his  opinion  as  to  the  cause  of  the 
condition  of  a  person  in  a  hypothetical  case 
stated  to  him,  which  embraces  the  evidence 
which  has  been  introduced  concerning  the  in- 
jured person,  since  it  is  a  usurpation  of  the 
province  of  the  jury.  JaM9  v.  Portland  ^ich.) 

487 

16.  Thftt  a  nhysician  is  employed  to  examine 
a  person  who  nas  been  negligently  injured,  for 
the  express  purpose  of  giving  bis  testimony  in 
a  suit  to  be  brought  for  th\e  injury,  does  not 
render  such  testimony  incompetent;  but  that 
fact  may  be  considerea  by  the  jury  as  affecting 
iu  weight.  Id. 

17.  The  opinions  of  railroad  experts  are 
not  admissible  on  the  question  whether  or  not 
it  is  dangerous  to  run  a  train  at  a  desi^ated 
rate  of  speed,  as  that  is  a  question  which  the 
jury  are  competent  to  decide.  Fisher  v.  Ore- 
gon, a.  L.  dt  U.  N.  H  Co.  \pT.)  519 

Declarations. 

18.  Testimony  as  to  statements  made  by  thi 
injured  person  to  his  attending  physician,  of 
16L.Ii.  A. 


how  the  accident  happened,  is  not  admlasibie 
in  a  suit  to  recover  for  alleged  negligent  in- 
juries.   Jonee  v.  Portland  (Mich.)  48T 

19.  Testimony  as  to  exclamations  of  pain^ 
made  by  the  injured  person  during  the  exam- 
ination, cannot  t)e  given  by  a  physician  who> 
has  been  employed  to  examine  a  person  who 
contemplates  suing  for  injuries  received 
through  another's  negligence,  for  the  express 
purpose  of  making  him  a  witness  iu  such  suit. 

Id. 

20.  Testimony  that,  a  short  time  after  the* 
alleged  iufiiction  of  a  personal  injury,  witness- 
assisted  the  injured  person  to  remove  his  coat» 
and  that  he  complained  of  being  hurt  in  the 
shoulder,  is  admissible  in  an  action  to  recover 
for  the  injury,  not  as  part  of  the  ree  geeta,  but 
as  tending  to  show  present  pain  and  injury. 
81.  Louie  A  8.  F.  B.  Co.  v.  Murray  (Ark.)  78T 

Relevanej. 

21.  Evidence  that  a  note  has  been  materially^ 
altered  after  execution  is  admissible  on  fore- 
closure of  a  mortgage  securing  it,  under  a  gen- 
eral denial     Watton   PUno  Oo.  v.    Qimpbeft 
(Neb.)  46H 

22.  Evidence  of  repairs  to  a  place  where  an- 
injury  occurred  is  proper  when  admitted  only 
for  the  purpose  of  showing  acts  of  ownership^ 
or  control  over  the  place,  and  not  as  an  admis- 
sion of  negligence.    Skottatoe  y.  Oregon  8.  L. 
dbU.N.B.  Co.  (Or.)  5» 

28.  It  is  improper  for  counsel  in  an  action  io^ 
recover  for  injuries  received  by  a  fall  on  aside- 
walk  to  offer,  in  the  presence  of  the  jury,  to 
prove  that  other  walks  in  the  vicinity  of  where- 
the  accident  occurred  were  defective,  accom- 
panying it  by  a  positive  statement  that  they^ 
are  all  unsafe:  and  it  will  be  reversible  error 
for  the  court  to  simply  reject  the  offer  without 
telling  the  jurors  of  its  improper  character  and 
cautionine  them  not  to  be  influenced  by  iL 
Jonee  v.  Portland  (Mich.)  43r 

24.  Evidence  of  negligence  in  running  tho- 
train  is  admissible  under  an  allegation  in  the 
petition  that  plaintiff  sustained  injuries  through 
the  negligence  of  defendant's  servants  '*  whue' 
running,  controlling,  and  managing  its  loco- 
motive engine  and  train  of  cars,  l^ratiot  v. 
Mieeouri  P.  B.  Co.  (Mo.)  Idl^ 

25.  Evidence  that  fires  were  repeatedly  set 
out  by  sparks  of  unusual  sisse  from  defendant's- 
engines  on  that  part  of  the  line  where  the- 
property  was  situated  is  admissible  in  an  action 
to  recover  the  value  of  property  alleged  to  have 
been  destroyed  by  fire  set  out  by  engines  which- 
cannot  be  identined,  as  tending  to  show  gen- 
eral carelessness  on  the  part  of  the  company, 
when  It  has  been  shown  that  from  the  location> 
of  tlie  destroyed  property  and  the  circumstances 
of  the  case  the  fire  probably  originated  as  al- 
leged; but  such  proof  must  be  confined  to  con- 
ditions existing  at  or  about  the  time  of  the  loss. 
Bendereon  v.  Philadelphia  db  B.  B,  Co.  (Pa.) 

299^ 

26.  On  the  question  whether  or  not  the 
drawing  of  traction  engines  over  a  bridge 
which  had  been  built  for  many  years  was  usual 
and  ordinary,  where  there  is  proof  of  the  pas- 
sage of  only  one  engine  over  it,  evidence  as  to- 
the  Dassagc  of  such  engines  over  other  bridgea 


EXBCUTIOK— FlflllERIKflL 
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Is  Inadmissible.     V&rmtttum  County  r,  Ohipps 
Clnd.)  228 

27.  Testimony  as  to  the  impressions  upon 
the  iMissen^r's  mind  at  the  time  of  leaving  the 
train,  and  bis  porpoee  in  so  doin^,  as  to  the 
actions  of  other  passen^rs,  and  as  to  the  possi- 
bility of  real  danger,  is  admissible  upon  the 
question  of  the  prudence  of  his  act,  when  he 
sues  for  injuries  received,  claiming  that  he  was 
seekins:  to  avoid  imminent  periL  8t»  Lauu  d 
&  F.  B.  Co,  V.  Murraif  (Ark.)  787 

Weifcht  and  snflleiemey* 

28.  Insolvency  is  shown  prima  facie  so  as  to 
Justify  a  suit  in  equitv  in  a  foreign  state  to 
reach  property  of  a  judi^ment  debtor,  by  testi- 
mony of  one  of  his  neighbors  that  he  owned  a 
homestead  of  6  acres  on  which  he  resided,  a 
cow  or  two,  and  was  reported  to  have  a  legacy 
in  the  foreign  state,  and  of  his  attomev  that 
be  knew  of  no  property  owned  by  the  debtor 
w  here  the  suit  was  brought.  Tittman  v.  Thorn' 
ton  (Mo.)  410 

29.  The  existence  of  a  corporation  whose 
ownership  is  alleged  in  an  indictment  is  not 
sufficiently  proved  by  evidence  that  certain 
persons  were  doing  business  under  a  company 
name  and  owned  all  the  property  of  the  com- 
pany, and  that  a  statute  nad  been  passed 
incorporating  the  company,  where  there  is  no 
further  proof  of  anv  organization  effected 
under  the  statute.     State  v.  Murphy  (R  I.) 

650 

80.  A  person  was  held  not  to  be  an  inno- 
cent purchaser  of  land  from  heirs  without  no- 
tice that  another  person  was  also  an  heir,  where 
he  testified  that  he  knew  the  latter  well  and 
was  with  him  much  in  boyhood;  also  that  he 
knew  the  mother  for  many  years  while  she  was 
living  with  her  second  husband,  but  did  not 
know  the  relationship  of  the  parties.  Bou  v. 
Morrow  {Tex.)  542 

81.  Showing  that  loose  boxes  placed  by  the 
foreman  of  a  gang  of  railroad  laborers  upon  a 
car  to  be  pushed  along  the  track  by  a  hand  car, 
and  remaining  in  his  charse,  came  in  contact 
with  a  station  platform  while  the  cars  were  in 
motion,  causing  injury  to  an  employ^  on  the 
hand  car,  makes  out  a  prima  facie  case  of  neg- 
Ji^nce  for  which  the  company  is  responsible, 
without  showing  that  the  foreman  could  have 
prevented  the  boxes  slipping,  or  that  the  slip- 
ping was  not  caus^  suddenTvby  a  joint  in  the 
rails.  LouutiUe  db  N,  B,  Co,  v.  Northington 
(Tenn.)  268 

82.  Proof  beyond  a  reasonable  doubt  is  not 
necessary  in  an  action  to  reform  a  written  con- 
tract because  of  a  mistake.  Southard  Y,  Curley 
(N.  Y.)  561 

Notes  aitd  Briefs. 

Evidence:  presumption  as  to  exercise  of  due 
care  by  person  found  to  have  been  killed  by 
the  alleged  negligence  of  another;  (a)  presump- 
tion of  care;  application  of  presumption;  ques- 
tion for  court  or  jury;  weight  of  presumption; 
overcoming  presumption;  (6)  presumption  of 
negligence;  \6)  where  no  presumption  is  al- 
lowed; burden  of  proof  on  plaintiff;  burden 
on  defendant.  261 

Of  negligence  in  setting  fires  by  engines.  209 
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Parol  evidence  of  mistake  In  description  of 
land  devised.  8^1 

EXECUTION.    See  Real  Pbopbrtt,  2. 

EXECUTORS  AND  ADMINISTRA. 
TORS.  See  also  Acnoir  ob  Suit,  4; 
Estoppel,  5. 

1.  An  executor  appointed  by  will  cannot 
be  rejected  by  the  court  except  where  the  law 
has  specially  so  provided.  Smith'i  Appeal 
(Conn.)  588 

2.  A  lack  of  honesty,  integrity,  and  expe- 
rience in  business  affairs,  is  not  sufficient 
ground  for  rejecting  an  executor  under  a  stat- 
ute which  allows  the  rejection  of  one  who  is 
"incapable  to  accept  the  trust."  Id. 

8.  The  vindication  of  the  honor  of  his  in- 
testate is  not  a  purpose  for  which  an  adminis- 
trator can  use  funds  of  the  estate  by  employing 
counsel  to  aid  in  prosecuting  for  murder  one 
who  killed  the  intestate  and  attacks  his  honor 
by  matters  which  he  alleges  in  justification  of 
the  crime.     Woodard  v.  Woodard  (8.  0.)     748 

4.  Suit  in  a  foreiirn  state  on  a  judgment  re- 
covered by  an  administrator  in  the  state  of  his 
appointment  may  be  maintained  by  him  in  his 
own  name.     Tittman  v.  Thornton  (Mo.)     410 

NOTBS  AND  BriBFS. 

Executor  and  administrator;  requisite  moral 
qualifications  of.  588 

EXPLOSIONS.     See  Gas,    1;    InjUNO- 

TION,  2. 


SeeCABBi- 


FALSE  IMPRISONMENT. 

EBS,  8. 

FENCE.    See  Eabbments. 
FIRE.    See  Evidbnob,  25. 


FIRE  COMMISSIONERS.     See  Offi- 

GBH8,  10-12. 

FIRE  DEPARTMENT.    See  MtJinciPAii 

COBPORATIONB,  11,   12. 

FIREWORKS. 

A  voluntary  spectator  of  a  display  of  fire- 
works in  a  highway  must  be  held  to  assume 
the  risk  of  injurv  from  accident  without 
negligence,  although  the  show  is  unauthorized. 
SeanlonY.  Wedger  (Kaaa.)  885 

Notes  and  Bbiefs. 

Fireworks:  liability  for  injuries  caused  by 
the  discharge  of.  89& 

FISHERIES.    See   also   Constitutionai* 
Law,  8. 

A  lake  wholly  upon  lands  of  a  private 
owner,  and  connected  with  an  unnavigable 
river  only  during  times  of  high  water,  is  in- 
cluded within  a  statutonr  prohibition  against 
fishing  with  a  seine  during  a  certain  part  of 
the  year  in  '*any  of  the  rivers,  creeks,  streams,, 
ponds,  lakes.  sloufchB,  bayous,  and  other  wat- 
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FIXTU11B&— Highways. 


-^rcourses**  within  the  state.   FeapU  v.  Bridgei 
<Ill.)  684 

FIXTURES.    See  also  Contracts  6,  7. 

A  barn  placed  hj  its  owner  upon  his  own 
4and  becomes  real  estate,  although  supported 
by  stones  resting  upon  the  surface;  and  it  will 
pass  by  any  conveyance  of  the  real  estate. 
Leonard  v.  Clough  (N.  Y.)  806 

Notes  and  Bbiefs. 
Fixtures;  buildings  as  real  estate.'         •  806 

FLATS.    See  Waters. 

TOBGERY.    See  also  iNDiCTMEirr ,  etc.  ,  8. 

Forgery  is  not  a  felony  at  common  law. 
^aU  Y.  Murphy  (R.  I.)  550 

TRXOHT.    See  Carriers,  15. 


TRUIT. 


Notes  akd  Briefs. 


Classification  of  growing  fruit  as  real  or  pcr- 
-sonal  property.  108 

'OAS.    See  also  Municipal  Corporations, 
7-10. 

1.  The  explosion  of  nitro-glycerine  in  a 
gas  well  on  one's  own  land,  to  increase  the 
natural  flow,  is  not  an  unlawful  interference 
with  the  rights  of  other  persons  from  whose 
land  the  gas  is  thereby  drawn.  Floopl^$  Oas 
Co.  V.  Tyner  (Ind.)  443 

2.  The  ap«ement  of  a  city  to  take  gas  for 
-certain  lamps  for  a  specified  time,  and  also  for 
such  additional  lamps  as  the  city  council  may 
from  time  to  time  direct,  does  not  prevent  the 
city  from  purchasing  ^s  from  any  other  com- 
pany for  any  lamps  except  those  specified. 

Vineennea  v.  Oitizsns  Gaslight  dk  0.  Co.  (Ind.) 

485 

8.  An  exclusive  use  of  the  streets  of  a  city 
for  gas  pipes  is  not  implied  by  an  ordinance 
granting  merely  the  privilege  of  laying  gas 
mains  and  pipes,  and  also  constituting  a  con- 
tract for  a  certain  quantity  of  gas.  Id. 

'OIFT.    See  Contracts,  7. 

GOODWILL. 

1.  Persons  have  no  right  to  represent  their 
business  as  the  same  formerly  conducted  by 
them,  where  that  has  been  transferred,  with 
all  its  assets,  to  other  parties,  although  they 
have  a  right  to  do  the  same  kind  of  business. 
Fish  Bros.  Wagon  Co.  v.  Fish  (Wis.)  458 

2.  The  goodwill  of  a  business,  including 
the  right  to  use  trademarks,  even  where  these 
consist  of  the  names  of  individuals  engaged  in 
the  business  and  of  a  picture  representing 
such  name,  passes  with  a  transfer  of  all  the 
property  and  assets  of  the  business,  although 
not  specifically  mentioned.  Id, 

GUARDIAN  AD  LITEM.    See  Infants,  , 

KOTBB  AND  BRIEF&  1 

16L.R.A. 


GUARDIAN  AND  WARD. 

KENT  Domain,  6. 


See  ISaor 


HABITUAL   CRIMINALS.    See   Con- 

8TZTT7TI0NAL  LaW,  4. 


BRtDGBa*     4; 


See     also 
Drains  and  Sbwers. 


1.  Lack  of  notice  to  the  owner  of  prem- 
ises, of  proceedings  to  lay  out  a  highway  over 
them,  is  not  fatal  to  Jurisdiction  if  a  tenant  or 
other  occupant  was  made  a  party  and  dulv 
notified,    ^er  v.  Horsting  (Ind.)  18i6 

2.  The  grant  of  the  right  to  lay  a  street  rail 
way  in  a  street  where  the  driveway  is  so  nar- 
row that  but  8  feet  7^  inches  will  be  left  on 
each  side  of  a  street  car  for  the  passage  of 
teams  is  not  beyond  the  power  of  a  city  coun- 
cil. BeopU,  Kume,  v.  Ft.  Wayne  d  B.  JR.  Co. 
(Mich.)  753 

8.  The  regular  use  of  a  steam  traction  en- 
gine to  draw  heavy  loads  of  stone  from  a 
quarry  to  a  railroad,  taking  a  train  of  two 
wagons  at  a  time,  and  making  two  trips  per 
day,  each  requiring  from  one  hour  to  one  hour 
and  a  half  for  one  way,  and  sometimes  stop- 
ping half  an  hour  to  get  up  steam,  and  fre- 
quently aiaking  much  noise  by  blowing  off 
steam, — constitutes  an  indictable  nuisance 
where  travel  is  thereby  seriously  hindered  and 
women  and  children  are  afraid  to  drive  that 
way;  especially  where  the  safety  of  bridges  on 
the  road  is  endangered  by  the  heavy  loadw. 
Com.  V.  Alien  (Pa.)  148 

4.  A  traveler  on  a  highway  who  stoops  to 
pick  up  and  throw  out  of  the  way  a  loose  tele- 
phone wire  which  is  hanging  so  as  to  endanger 
travelers  is  not,  as  matter  of  law,  guilty  of  such 
negligence  as  to  prevent  him  from  recovering 
against  the  city  for  the  injury  received  from  the 
wire,  which  is  charged  with  electricity,  on  the 
m)und  that  it  is  a  defect  in  the  highway. 
iourget  v.  Cambridge  (Mass.)  605 

6.  The  want  of  a  barrier  alonji^  a  steep  bank 
beside  a  highway  is  not  the  proximate  cause  of 
injury  to  a  passenger  in  an  omnibus  which 
went  over  the  bank  while  the  horse  drawing;  it 
was  struggling  to  get  up  after  repeated  falls, 
each  of  which  took  it  nearer  to  the  bank,  where 
the  horse  first  fell  in  the  middle  of  the  street, 
which  was  in  good  condition.  Berr  v.  Leba- 
non (Pa.)  106 

6.  The  discontinuance  of  part  of  a  street 
does  not  entitle  a  landowner  to  any  damages 
if  his  access  to  the  system  of  public  streets  re- 
mains substantially  unimpaired,  although  he 
finds  travel  less  convenient  and  his  shop  has 
suffered  by  the  diversion  of  travel.  SiantDood 
V.  Maiden  (Mass. )  591 

Notes  and  Brirts. 

Highways;  damage  of  property-owner  by 
discontinuance  of.  591 

Lawfulness  of  the  use  of  steam  traction  en- 
gine on.  148 

Use  of,  for  railroad.  871 

Ri^ht  of  one  injured  on,  to  proceed  in  tha 
first  instance  against  the  one  ultimately  liable. 

6M 
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Power  of  municipality  to  anthorlze  uae  of, 
for  private  drain.  716 

HOUSE  OF  CORRECTION. 

1.  The  oommitmeDt  of  a  child  to  a  state 
reform  school  by  a  Justice  of  the  peace  Is  Dot 
in  violation  of  a  constitutional  provtsloD  paving 
Jorisdlction  in  all  matters  of  guardianship  to 
the  prohate  courts.  8UUe,  OUon,  ▼.  Brawn 
(Minn.)  691 

2.  A  minor  committed  to  the  care  aud 
custody  of  a  state  reform  school  on  the  charge 
of  incorrigibly  vicious  conduct  is  not  '*  pun- 
ished "  or  "  imprisoned/'  within  the  meaning 
of  constitutional  provisions  as  to  criminal 
prosecutions.  Id, 

HUSBAND  AND  WIFE.  See  also  Btllb 
AKD  Notes,  2;  Equity,  1;  Judgment,  8; 
Limitation  of  Actions,  1. 

!•  A  common-law  marriage  is  not  valid  un- 
der a  statute  requiring  a  license  for  a  marriage, 
and  providing  that  certain  persons  shall  De 
authorized  to  perform  the  ceremony,  and  ex- 
pressly providmff,  further,  that  a  marriage 
shall  not  be  void  Decause  solemnized  b^  a  per- 
son not  legally  authorized  to  perform  it  if  the 
parties  to  the  marriage  or  either  of  them  believe 
they  are  lawfully  married,  and  also  that  mar- 
riages solemnized  before  or  in  any  religious 
organization  or  congregation,  according  to  the 
ritual  or  form  commonly  practiced  therein, 
shall  be  valid.   BeMeLaughitn's  Estate  (Wash.) 

Id 


2.  A  minor's  marriage  valid  in  the  state 
where  it  is  made  is  not  invalid  in  the  state  of 
his  residence  becaose  of  the  fact  that  he  went 
out  of  the  state  to  be  married,  for  the  sole 
purpose  of  evading  a  statutory  provision  re- 
quiriog  his  father's  consent,  vam,  v.  Graham 
(Mass.)  678 

8.  An  infant  husband  is  entitled  to  his 
own  wages  so  far  as  they  are  necessary  for  his 
own  support  and  that  oihis  wife  and  children, 
even  if  he  married  without  his  father's  consent. 

Id. 

4.  A  married  woman  cannot  become  her 
husband's  partner  hi  a  mercantile  business  by 
virtue  of  a  constitutional  right  to  hold  sepa- 
rate property,  and  of  statutory  provisions 
authorizing  her  to  transfer  her  separate  per- 
sonal property  and  carrv  on  any  trade  or  busi- 
ness. Oilkenon-8hi8  (hmmisnon  Co.  v.  Bal- 
inger  (Ark.)  626 

6.  A  partnership  between  husband  and 
wife  is  not  authonzed  by  a  statute  providing 
that  a  wife  may  make  contracts  and  incur  lia- 
bilities as  if  unmarried,  and  giving  her  full 
power  to  manage  and  dispose  of  her  own  prop- 
erty, and  also  declaring  that  all  laws  which 
impose  or  recognize  civil  disabilities  upon  a 
wife  that  do  not  exist  as  to  her  husband  are 
abolished.  Seattls  Bd,  of  Trade  v.  Hayden 
(Wash.)  680 

6.  The  legal  fiction  that  a  wife's  domicO 
follows  that  of  her  husband  gives  jurisdiction 
of  a  suit  for  divorce  on  the  ground  of  the 
wife's  desertion,  to  a  court  of  a  state  to  which 
the  husband  has  removed  and  in  which  he  has 
resided  for  the  time  required  by  statute,  al- 
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though  the  marriage  took  place  in  another 
state  in  which  the  wife  still  resides,  and,  in 
which  her  desertion  began,  and  in  which  ser- 
vice is  made  upon  her.  Loker  t.  QeraM 
(Mass.)  497 

7.  Acts  causing  mental  suffering,  although 
not  affecting  bodily  health,  may  constitute 
extreme  cruelty  unaer  Cal.  Civ.  Code,  §  94, 
which  defines  It  as  the  "infliction  of  grievous 
bodily  injury  or  grievous  thental  suffering." 
Bamei  v.  Bame$  (Cal.)  660 

8.  A  cause  of  action  for  divorce  is  not 
taken  away  by  the  repeal  of  the  statute  under 
which  it  arose,  without  any  savinir  clause, 
where  this  is  accompanied  by  a  new  statute 
prescribing  the  same  grounds  for  divorce  al- 
though making  the  requirements  less.  Tufts 
V.  Tiifts  (Utah)  &2 

9.  A  statutory  provision  for  alimony 
when  a  divorce  is  granted  does  not  by  impli- 
cation exclude  a  right  of  action  to  enforce  a 
husband's  obligation  to  furnish  his  wife  main- 
tenance independent  of  a  proceeding  for  di- 
vorce.   Edgerton  v.  EdgerUm  (Mont.)  94 

Notes  and  Bbibfb. 

Husband  and  wife;  partnership  between. 

526 
Right  of  action  for  separate  maintenance. 

94 
DomicQ  of  wife  for  purpose  of  divorce  suit. 

497 
Cruelty  as  cause  for  divorce.  660 

ICE. 

An  appropriation  of  ice  on  a  great  pond 
belonging  to  the  public  is  not  made  by  one 
who  has  made  no  preparations  to  cut  the  ice 
except  to  dig  a  ditch  the  preceding  fall  for  the 
purpose  of  floating  in  the  ice,  and  who  merely 
stakes  out  a  portion  of  the  pond  in  the  night- 
time, and  serves  notice  the  next  morning  of  his 
claim  thereto,  as  against  another  whose  work- 
men are  engaged  in  cutting  it  when  the  notice 
is  served,  and  who  had  not  only  kept  it  free 
from  snow  and  surface  water,  but  had  cut  the 
lily-pads  in  the  pond  before  the  ice  began  to 
form,  and  who  continued  to  cut  the  ice  with- 
out regard  to  the  notice  and  without  any  further 
action  by  the  former.  Barrett  v.  Bochport  Ice 
Oo.  (Me.)  774 

IGNORANCE  OF  IJkW.     See  Maxims, 
1. 

INCOME.    See  Cobporatiohs,  7,  Notes 
A2n>  Briefb. 

INCOMPETENT  PERSONS. 

Notes  and  Bbibfb. 

Belief  in  spiritualism,  witchcraft,  etc..  as 
affecting  capacity  to  make  will  or  deed.      677 

INDICTMENT  AND  INFORMATION. 

1.  An  information  filed  by  the  state's  at- 
torney is  invalid  under  N.  D.  Const  g  97,  art. 
4,  requiring  all  prosecutions  to  be  carried  on 
In  the  name  and  by  the  authority  of  the  state, 

67 
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Infants;  Injunctiom. 


where  the  state  is  not  named  as  a  party,  or 
aDY  averment  made,  directly  or  indirectly,  that 
defendant  is  prosecuted  in  the  name  or  by 
authority  of  the  state,  although  it  does  appear 
on  its  face  that  it  was  filed  by  the  state  a  at- 
torney.   StaU  V.  HoBledahl  (K.  D  )  160 

2.  A  verification  by  the  state's  attorney  of 
an  information  filed  in  lieu  of  an  indictment, 
under  N.  D.  Laws  1890,  chap.  71,  §  8,  is  suffi- 
cient in  form  where  it  states  that  the  allega- 
tions therein  contained  are  true  to  his  t^st 
knowledge,  information,  and  belief.  Id, 

8.  An  indictment  for  forgery  need  not  allege 
that  the  offense  was  feloniously  committed. 
Btate  y.  Murphy  (R.  I.)  550 

4.  There  is  no  duplicity  in  an  indictment  for 
forgery,  by  reason  of  an  allegation  that  de- 
fendant hsd  in  his  custody  a  false,  forged,  and 
counterfeit  order,  and  did  feloniously  utter 
and  publish  the  same  as  true,  knowing  it  to  be 
forged.  Id. 

5.  An  Indictment  cbargiog  an  agreement  to 
burn  a  building,  and  that  in  pursuance  of  such 
agreement  the  building  was  burned,  is  not  bad 
for  duplicity  as  charging  both  conspiracy  to 
commit  arson,  and  arson,  since  the  conspiracy 
was  merged  in  the  consummated  act  of  burn- 
ing.   Eayt  y .  People  (111. )  289 

Notes  and  Bribfb. 

Indictment;  use  of  word  '*  feloniously"  in. 

650 

IK  F ANTS.  See  also  CoNSTrruTiONAL  Law, 
14;  Eminent  Domain,  6;  House  of  Cor- 
rection; Husband  and  Wipb,  8;  Trial, 
6. 

1.  A  person  becomes  of  age  on  the  day  be- 
fore bis  twenty-first  birthday.  Ro%b  y.  Mor- 
row (Tex.)  642 

2.  The  statutory  right  of  a  parent  to  the 
custody  of  his  children  is  not  absolute. 
Whether  or  not  he  shall  haye  it  in  case  be  is 
intemperate  and  shiftless  will  be  determined  by 
a  consideration  of  their  best  interests.  & 
Lally  (Iowa)  681 

8.  A  widower,  intemperate,  without  work, 
and  with  no  property  but  a  homestead,  .loses 
all  right  to  the  custooy  of  his  child  in  f ayor  of 
one  who  legally  adopts  it,  by  leaying  it  at 
a  neighbor's,  substantially  without  clothing, 
with  the  promise  to  send  for  it  in  a  few  days, 
and  then  leaying  the  city  and  remaining  away 
ten  weeks  without  contributing  anything  to- 
ward its  support;  especially  where  his  only  re- 
source for  its  support  is  the  indefinite  promise 
of  the  tenant  of  his  homestead— a  poor  man — 
to  support  the  child  for  the  use  of  the  prop- 
erty, which  is  not  adequate  compensation  for 
the  seryice.  Id, 

4.  The  alleged  reformation  of  an  intemper- 
ate widower  is  not  sufficient  to  cause  the  resto- 
ration to  him  of  his  child,  which  has  been 
adopted  and  giyen  a  good  home  by  relatiyes, 
when  such  reformation,  if  it  exists  at  all,  must 
haye  occurred  within  a  few  weeks  of  his  ap- 
plication for  the  child.  Id, 

6.  A  promise  by  an  intemperate  father  to 
quit  drinking  is  not  sufficient  to  cause  the 
withdrawal  of  his  children  from  the  custody  of 
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a  competent  guardian  and  their  restoratton  to 
him.  11 

6.  No  notice  to  an  infant  is  necessary  in 
order  to  make  yalid  the  act  of  hia  general 
guardian,  under  statutory  authority,  in  tzans- 
ferring  a  right  of  way  across  his  lands  to  • 
railroad  company.  LouUvtlU,  if.  0»  A  T,B, 
Oo.  ▼.  Jordan  (Miss.)  251 

Notes  ajecd  BRiXFa, 

Infants;  control  of  guardian  ad  litem  or  next 
friend  oyer  action.  507 

On  what  day  a  person  becomes  of  age.    542 

How  far  marriage  of,  works  emancipation. 

578 

Commitment  to  reformatories  without  con- 
yiction  of  crime.  691 

INJUNCTION. 

1.  The  fact  that  an  act  which  la  dan^ 
ous  to  life  and  property  constitutes  a  crime 
will  not  preyent  an  injunction  against  it  on  the 
application  of  a  priyate  citizen  whose  residence 
and  family  are  endangered.  Peopi^i  Oas  Co, 
y.  Tyner  (Ind.)  448 

2.  An  injunction  ma^  be  granted  to  prs- 
yent  the  explosion  of  nitro-glycerine  in  a  gas 
well  within  a  city^  so  near  the  residence  of  the 
complainant  as  to  endanger  life  and  property 
therein.  IcL 

8.  Mere  usurpation  of  corporate  authority  to 
construct  a  street  railway  will  not  entitle  aa 
abutting  owner  to  maintain  an  injunctioo 
suit  to  prevent  such  construction.  I^iehoU  y. 
Ann  Arbor  d>  T,  8treei  R,  Oo,  (Mich.)       371 

4.  An  injunction  against  the  slander  of 
title  of  letters  patent  by  ralsely  and  maliciously 
charging  infnngement,  and  notifying  plain- 
tiff's prospective  customers  that  they  will  be 
held  responsible  for  using  plaintiff's  deyice, 
thereby  injuring  plaintiff's  business  by  unfair 
competition, — will  not  be  granted  ontfl  the 
question  of  slander  has  been  determined  in  an 
action  at  law.  Flint  y,  Butekimon  Smoke 
Burner  Oo,  (Mo.)  243 

But  see  next  case. 

5.  An  injunction  may  be  granted  to  restrain 
defendants  from  using  a  decree  in  a  patent  case, 
which  they  haye  obtained  by  fraud  and  colla- 
sion,  in  anyway  or  form  to  influence  or  threat- 
en any  person  from  purchasing  articles  from 
the  complainant,  by  claiming  that  the  decree 
is  an  adjudication  upon  the  merits  as  to  the 
validity  of  the  patent.  Grand  Bapids  School 
Furniture  Co,  v.  Eaney  School  Furniture  Co. 
(Mich.)  721 

6.  A  full,  complete,  and  adecj^uate  remedy  at 
law  for  illegality  of  a  tax,  furnished  by  notice 
and  opportunity  to  defend  in  the  tax  proceed- 
ing, will  prevent  an  injunction  againat  collec- 
tion of  the  tax.    Boyd  v.  Befma  (Ala.)        729 

7.  On  an  application  for  a  mere  temporary 
injunction,  the  sufficiency  of  the  complaint  will 
not  be  tested  as  by  a  demurrer.  If  it  presents  a 
proper  subject  for  Investigation.  Piopi£%  Gat 
Co,  y.  Tyner  (Ind.)  443 

NOTBS  AKD  BrIXFS. 

Injunction:  against  false  statement  as  to 
plaintiff's  property  or  business.  24S 
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INNKEEPERS. 

1.  One  does  not  lose  fhe  character  of  guest 
at  A  hotel  merely  by  inquiring  the  price  of 
room  and  board  before  beine  assigned  to  a  room, 
ivbere  no  agreement  is  maae  as  lo  the  time  of 
staying  and  no  reduction  made  from  the  price 
charged  to  transient  guests.  Fay  v.  Pacific 
Imp.  Co.  (Cal.)  188 

2.  The  fact  that  a  hotel  stands  in  enclosed 

grounds  the  grates  of  which  are  closed  at  night 
oes  not  prevent  it  from  being  a  public  inn, 
when  the  patronage  of  the  public  generally 
is  solicited.  Id, 

8.  Jewelry  daily  worn  by  a  woman  who  is 
a  guest  of  a  hotel  need  not  be  deposited  with 
the  innkeeper  in  order  to  make  him  liable  for 
its  loss  by  fire.  Id. 

INSOLVENCY. 

A  discharge  under  stat^  insolvency  laws 
will  not  release  a  Judgment  obtained  in  an- 
other state  upon  a  contract  made  there,  if 
the  creditor  does  not  participate  in  the  insol- 
vency proceedings,  although  be  resides  within 
the  Jurisdiction  of  the  court  granting  the  dis- 
charge, and  the  Judgment  appeared  on  the  in- 
■ol vent's  schedule.   Loioenberg'?.  LeoineiPdX.) 

159 

INSURANCE.     See  also   Corforations, 
9-12. 

1.  A  false  warranty  by  an  applicant  for  life 
insurance,  that  he  has  not  been  rejected  b^  anv 
other  company,  avoids  a  contract  of  which  ft 
1)ecomes  a  part,  although  he  believed  it  to  be 
true,  while  the  agent  of  the  insurer  knew  it  to 
be  false,  having  received  and  forwarded  the 
former  application  and  been  notified  of  its  re- 
jection, if  the  agent  did  not  fraudulently  con- 
ceal the  fact  from  the  applicant.  Olemant  v. 
Supreme  Astern.  R  8.cf  G,  F.  (N.  Y.)        88 

2.  Under  a  clause  requiring  a  suit  within 
one  year  from  the  time  of  the  "  accidental  in- 
jury," in  a  policy  of  accident  insurance  pro- 
Tiding  a  weekly  indemnity  for  the  insured  in 
case  of  such  injury,  and  a  death  indemnity 
for  his  wife  in  case  of  his  death  therefrom,  the 
limitation  period  for  her  suit  beffins  to  run  at 
liis  death,  and  not  at  the  time  oi  the  accident 
to  him.  Cooper  Y,  United  8tate%  Mut,  Aeci, 
Asao.  (N.  Y.)  188 

8.  There  is  not  a  loss  of  a  foot,  within  the 
meanine  of  an  accident  insurance  policy, 
where  the  foot  is  not  even  injured  and  can  be 
used,  when  the  person  wears  a  "plaster  Jacket" 
to  prevent  an  injury  in  another  part  of  his  body 
from  affecting  the  use  of  the  loot  Stewr  v. 
PeopU'e  Mta.  Aed.  ln$.  Asso.  (Pa.)  446 

4.  Notice  that  three  stores  belonging  to  the 
same  person  are  all  located  at  the  foot  of  the 
■ame  street  is  not  notice  that  they  are  all  in 
the  same  bulldixig.  German- American  ln$.  Co. 
Y.  Commercial  F.  ln$.  Co,  (Ala.)  291 

5.  The  existence  of  brick  partitions  extend- 
ing above  the  roof  and  dividing  a  buUding 
into  stores  or  sections  will  not  constitute  each 
section  a  separate  building  or  the  goods  therein 
»  separate  risk,  within  the  meaning  of  a  rein- 
■uranoe  contract  limiting  the  amount  of  insur- 
anoe  to  be  placed  on  anyone  "building  or 
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I  risk/'  if  all  the  sections  are  enclosed  by  a  com- 
mon exterior  wall  and  are  all  undergone  man- 
agement and  devoted  to  the  same  use,  while, 
the  floors  of  the  different  stories  are  on  the 
same  level  and  connected  by  large  doors 
through  the  partitions.  Id, 

6.  A  polipy  of  insurance  for  $200  on  a 
storehouse  and  $8,800  on  goods  therein  is  so 
far  severable  that  a  forfeiture  as  to  the  build- 
ing by  breach  of  a  conditioh  as  to  the  title  to 
the  land  will  not  defeat  the  insurance  on  the 
goods.    Coleman  v.  Jfew  Orleam  Ins.  Go,  (Ohio) 

174 

7.  Claiming  exemption  from  liability  for  a 
loss  on  one  ground  will  not  prevent  an  insur- 
ance company  from  subsequently  setting  up 
another  defense  based  upon  facts  of  which, 
solely  through  the  negligence  of  the  insured, 
it  was  ignorant  at  the  time  of  making  its  first 
defense.  German-Amencan  In$.  Go,  v.  Com- 
mercial F.  Ins.  Go.  (Ala.)  291 

8.  Failure  of  one  insurance  company  to  ob 
lect  to  risks  contained  in  schedules  sent  to  it 
by  another  company,  a  certain  amount  of 
whose  risks  it  has  made  a  compact  to  reinsure, 
will  not  amount  to  an  acquiescence  on  which 
the  latter  can  rely  in  case  they  are  not  covered 
by  the  compact,  since  reliance  may  be  placed 
on  the  good  faith  of  the  other  company  and 
its  acting  within  the  contract,  without  the  ne- 
cessity of  making  a  personal  investigation  of 
the  property  covered  by  each  schedule.        Id, 

Notes  akd  Briefs. 

Insurance;  effect  of  agent's  knowledge  of 
falsity  of  statements  in  application;  agent's 
perversion  of  information  by  the  insured; 
agent's  falselv  filling  up  blanks;  misconstruc- 
tion of  facts  by  agent.  Sft 

Limitation  of  time  to  bring  suit  for.        18S 

Severability  of  contract  174 

JOINT-STOCK  COMPANT. 

A  Joint  stock  companv  created  solely  by 
agreement  of  the  members,  and  in  which 
their  individual  rights  and  liabilities  are  not 
merged  as  in  the  case  of  a  corporation,  is  not 
taxable  on  its  capital  as  a  '^tock  corporation." 
People,  WinehuUr,  v.  Coleman  (N.  Y.)         188 

JUDGMENT.    See  also  Eqitttt,  8;  Hus- 
band Ain>  WiFBy  6;  LiMiTATioar  of  Ac- 

TIOKS,  8.  4. 

1.  Service  by  publication  alone,  which  is 
shown  by  the  record  to  be  the  only  service, 
does  not  give  iurisdiction  to  render  a  personal 
judgment  against  the  defendant  in  a  bastardy 
proceeding,  in  the  absence  of  a  statute  providf- 
ing  for  such  service.    Moyer  v.  Bucki  (Ind.) 

281 

2.  A  Judgment  in  favor  of  a  minor  In  an 
action  brought  by  his  father  as  next  friend, 
which  includes  damages  for  loss  of  earning 
capacity  from  the  time  of  injuries  occasioneS 
by  defendant's  negligence,  is  a  bar  to  an  ac- 
tion by  the  father  personally  to  recover  for 
loss  of  services  of  the  son  auring  minority. 
Baker  v.  Flint  d  P.  M,  R,  Co.  (Mich.)       154 

8.  A  Judgment  of  divorce  cannot  be.  col- 
laterally attacked  as  void  because  the  appmr 
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ance  of  the  wife  by  an  attorney  was  authorisEcd 
only  by  a  letter  of  anthority  which  her  hus- 
band compelled  her  to  write  and  sign,  where 
such  facts  did  not  anpear  on  the  record.  JEd- 
gerion  v,  Edgerton  (Mont.)  94 

See  also  Husband  and  Wife,  6. 

'<  4.  The  suspension  of  a  judgment  pending 
tin  appeal  under  N.  Y.  Code  Civ.  Proc.  g  1256, 
by  entnr  of  the  words  "Lien  suspended  on 
appeal,  suspends  the  lien  of  the  judgment 
pending  the  appeal,  not  only  as  to  the  property 
then  subject  to  the  lien  of  the  judgment,  but 
as  to  after-acquired  property.  Wronkdw  v, 
Oakley  (N.  Y.)  209 

5.  A  judgment  debtor  who  is  in  fact  only 
a  surety  of  a  codefendant  may,  on  payment 
of  the  judgment,  take  an  assignment  thereof 
which  will  be  yalid  although  there  has  been  no 
adjudication  of  his  surety&ip  and  that  fact  is 
not  indicated  on  the  face  of  the  judgment. 
Frank  y.  Fraylor  (Ind.)  116 

0.  The  assignment  of  a  judgment  which 
does  not  purport  to  be  satisfied,  to  one  of  the 
judgment  debtors,  is  sufficient  to  put  a  pur- 
chaser of  a  subsequent  judgment  on  inquiry  as 
to  the  rights  of  the  assignee  as  surety.         Id, 

Notes  and  Bribf& 

Judgment ;  validity  of  personal  judgments 
rendered  upon  constructive  service  of  process; 
against  nonresidents  (1)  in  states  other  than 
wnere  rendered,  (2)  in  state  where  rendered ; 
against  residents;  what  property  subject  to, 
for  alimony  or  costs.  281 

Priority  of  lien  of  judgment  or  of  prior  un- 
recorded convevance;  in  absence  of  express 
statutory  definition;  by  virtue  of  statutes;  ef- 
fect of  notice  on  rank  of  lien  of  iudgment;  pri- 
ority of  right  of  purchaser  at  sale  under  judg- 
ment; when  judgment  creditor  purchases  at 
sale. 


Relief  from,  when  rendered  on  publication 
of  process.  861 

Right  of  surety  who  has  paid  Judgment  to 
enforce  it  for  his  own  benefit;  at  law;  in  equi- 
ty; under  statutes.  116 

JUDICIAL  SALE.    Bee  Estoppel,  4. 
JURY.    See  Trial,  Notes  and  Bbiefs. 
LANDLORD  AND  TENANT. 

1.  A  representation  that  the  plumbing  is 
in  good  oraer,  made  on  the  lease  of  a  dwell- 
ing, although  false,  does  not  affect  the  liability 
of  the  lessee  for  rent,  if  the  statement  was 
made  in  the  belief  that  it  was  true.  Daly  v. 
WUe  (N.  Y.)  236 

2.  A  covenant  that  a  dwelling  is  fit  for 
residence  is  not  implied  on  the  ^ase  of  the 
whole  of  an  unfurnished  dwelling  for  a  defi- 
nite term,  under  a  single  contract  which  con- 
tfdns  no  covenant  that  the  premises  are  in 
good  repair,  or  that  the  lessor  will  put  or  keep 
them  so.  Id, 

8.  In  a  lease  of  a  completely  furnished 
dwelling-house  for  a  summer  season  at  a  sum- 
mer watering-place,  there  Is  an  implied  agree- 
ment that  the  bouse  is  fit  for  habitation  with- 
out greater  preparation  than  the  tenant  might 
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reasonably  be  expected  to  make.    IngaOi  t. 
BMfs  (Mass.)  51 

4  Bugs  infestinff  a  summer-house  at  a 
watering- place,  which  is  hired  already  fur- 
nished For  the  season,  may  render  it  so  unfit 
for  habitation  that  the  tenant  may  be  relieved 
from  the  agreement.  Id. 

6.  The  risk  of  defects  in  a  tenement  build- 
ing, such  as  unsafe  outside  steps,  is  assumM 
by  one  who  goes  there  to  attend  a  wake, — at 
least  where  there  is  nothing  to  show  that  be 
had  an  invitation  or  was  in  any  way  related 
to  any  of  the  occupants.     Bart  y.  Ccie  (Mass.) 

557 

6.  A  landlord  can  forcibly  eject  a  tenant 
without  legal  possession  after  the  expiration  of 
the  tenancy,  although  he  holds  possession  in 
good  faith  under  color  and  reasonable  claim 
of  right    AUen  y.  KeUy  (R.  L)  798 

Notes  and  Briefs. 

Landlord  and  tenant;  misrepresentations  as 
to  condition  of  building.  236 

Landlord's  liability  to  thhnd  persons.        640 

Liability  of  landlord  to  tenant  for  forcible 
expulsion  after  termination  of  tenancy;  in 
England;  the  prevalent  American  rule;  a  dif- 
ferent view,  796 

LATERAL   SUPPORT.    See  also  Mas- 

TEB  AND  SsRyANT,  15. 

One  who  promises  the  adjoining  owner 
that  in  digging  near  the  wall  of  the  Istter's 
building  he  will  excavate  and  lay  up  bis  wall 
one  secuon  at  a  time  is  liable  for  the  tall  of  the 
building,  where,  after  laying  one  section  of  his 
wall,  he  causes  the  fall  of  the  building  by  dig- 
ging a  long  and  dangerous  trench  without  no- 
tice of  his  change  of  plan.  Lar»n  y.  Metro- 
poliian  Street  £  Oa.  (Mo.)  830 

Notes  and  Brieps. 

Lateral  support;  excavations  near  neighbor's 
kind.  830 


LEOISLATURB.     See   Constitutional 
Law,  14. 

LEVY  AND  SEIZURE.    See  also  Real 
Propebtt,  2. 

Blackberries  while  growing  on  the  bushes 
are  not  subject  to  levy  on  execution  as  real 
property.    Sparrow  y.  I^md  (Minn.)  103 

LIBEL  AND  SLANDER.    See  also  Dam- 
ages, 3,  8;  Injunction,  4,  5. 

Maliciously  filing  a  mechanics'  lien  with* 
out  authority  of  law,  with  intent  to  injure 
the  business  of  the  owner  of  the  property,  con- 
stitutes an  actionable  libel,  where  it  results  in 
damage  by  loss  of  credit  and  customers.  Moore 
y.  Bolin  (Va.)  625 

Notes  and  Bbiefb. 
See  also  Injunction. 
Libel;  by  filing  lien.  625 


LiOENSB— -Mabtkb  asd  Sbrvant. 
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UCENSE.  See  also  CoNfiTiTUTioHAL  Law, 
10;  Contracts,  10,  Noteb  and  BRmps. 

1.  A  city  cftDDOt  levy  an  occupation  tax 
on  persoDS  not  similarly  taxed  by  the  slate 
under  Tex.  Const,  art.  8,  §  1,  providing  that 
such  taxes  by  any  county,  city,  or  town  "shall 
not  exceed  one  half  of  the  tax  levied  by  the 
slate  for  the  same  period  on  such  profession 
or  business."    HoefUng  v.  San  Antonio  (Tex.) 

608 

8.  A  borouf^h  ordinance  which  discrimi- 
nates apainst  nonresidents  by  prohibiting  all 
persons  from  peddling  or  selling  goods  from 
house  to  house  without  a  license,  which  Is  fixed 
at  80  high  a  figure  that  it  amounts  to  prohibi- 
tion, but  which  exoe|)ts  residents  of  the  borough 
from  its  provisions,  is  void.  The  borough  can 
have  no  better  right  to  adopt  discriminating 
trade  regulations  than  the  state  haSb  Sayre  v. 
PhaUp9  (Pa.)  49 

XflENS.  See  also  Action  ob  Suit,  8;  Libkl 
AND  Slanbeb. 

1.  Liens  of  subcontractors  attach  by  rela- 
tion as  of  the  date  of  the  commencement  of 
the  work,  where  a  building  is  constructed 
under  one  entire  contract  between  the  owner 
and  the  original  contractor;  and  they  are  enU- 
tied  to  a  preference  over  a  mortgage  on  the 
premises  executed  by  the  owner  subsequent  to 
that  date.     Olau  v.  Fredmrg  (Biinn.)  886 

2.  A  mechanics'  lien  cannot  be  preferred 
to  a  prior  unrecorded  mortgage,  in  the  absence 
of  any  statutory  provision  to  that  effect,  unless 
the  mortgagee  is  estopped  on  equitable  princi- 
ples from  asserting  the  Hen  of  his  mortgage  as 
against  the  lien  claimants.  MiUer  v.  ^oddard 
<Minn.)  288 

8.  Services  by  an  architect  in  the  prepara* 
tion  of  drawings,  plans,  and  specifications  for 
a  building,  and  in  superintending  its  erection, 
are  *'worK  or  labor  upon  ...  a  building  or 
improvement  on  land,"  within  the  meaning 
of  a  statute  providing  for  mechanics'  liens. 
Eughu  V.  Torgermm  (Ala.)  600 

NOTKS  AND  BrIBFS. 

Bee  also  Judgment. 

Relation  back  of  subcontractor's  Hen  to  the 
dale  of  that  of  the  original  contractor.        385 

m^ht  of  architect  to  mechanics'  lien;  simply 
furnishing  plans;  superintending.  600 

UFE  TENANTS.    See  Corporations,  7. 

X^IMITATION  OF  ACTIONS.  See  also 
Conflict  op  Laws,  8;  Inburanob,  2; 
Time. 

1.  A  general  statute  of  limitations  does  not 
apply  to  an  action  for  divorce.  TufU  v.  TufU 
(Utah)  &2 

2.  A  right  of  action  to  establish  an  interest 
Id  propertv  purchased  at  a  judicial  sale  under 
an  invalid  title,  for  which  purchase-money 
notes  are  given  on  receiving  a  bond  for  title, 
does  not  accrue  until  the  notes  are  paid.  lAnd- 
my  V.  Cooper  (Ala.)  818 

8.  An  action  upon  the  Judgment  of  a  sister 
state  must  be  brought  in  Kansas  within  five 
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years,  or  it  will  be  barred.      BiU$  ▼.  Moore 
(Ean.)  198 

4.  The  bar  of  the  Stetute  of  Limitations 
against  a  judgment  rendered  in  another  state 
is  not  removed  by  a  revivor  of  the  judgment 
in  that  state,  without  appearance  by  or  service 
upon  the  defendant  Id, 

LOST  INSTRUMENTS. 

An  action  at  law  on  a  lost  negotiable  note 
cannot  be  maintained.    Butler  v.  Joyce  (D.  C.) 

205 

MAINTENANCE.     See    Husband    and 
Wife,  8,  Notjbs  and  Briefs. 

MANDAMUS. 

1.  An  objection  that  a  private  citizen  as 
relator  in  a  petition  for  mandamus  has  cot 
made  any  application  to  the  attorney-general 
to  institute  the  proceeding  is  not  valid  where 
the  attorney-general  is  shown  to  be  adverse  to 
the  application  by  his  appearance  for  the  re- 
spondent.     Qiddinge  v.  madcer  (Mich.)     403 

2.  A  writ  of  mandamus  will  not  be  issued  to 
compel  the  secretary  of  state  to  receive  and  file 
a  certificate  of  tbe,vote  of  a  corporation  to 
change  its  name  as  provided  bv  statute,  wbere 
this  would  result  in  the  use  of  the  same  name 
by  two  corporations,  with  a  possible  confiict  of 
interests  and  litigation,  under  statutes  which 
show  an  intention  to  prevent  the  use  of  the 
same  name  by  two  or  more  corporations. 
lUinaU  Watch  Gate  Co.  t.  Peareon  (IlL)     429 

MANUFACTURING*      See    Constitu- 
tional Law,  18. 

MARRIAGE.    See  Husband  and  Wife; 
Wills,  1. 

MASTER  AND  SERVANT.     See  also 
Constitutional  Law,  18;  Death,  2. 

1.  A  head  brakeman  of  a  construction  train 
in  the  temporary  absence  of  the  conductor  at  a 
station  has  no  implied  authority  to  engage  a 
bystander  to  get  on  the  cars  and  assist  m 
switching.  Church  v.  Chicago,  M,  d  8t.  P.  It 
Co.  (Minn.)  861 

2.  A  person  who  gets  on  a  freight  train  lo 
assist  in  switching,  on  request  of  the  head 
brakeman  during  the  conductor's  temporary 
absence,  is  a  mere  volunteer  who  assumes  all 
the  risks  of  the  situation.  Id. 

8  A  railroad  company  is  liable  for  negli- 
^ntly  loading  a  car  with  lumber  or  iron  pro- 
jecting over  the  end  so  as  to  make  it  daogerous 
to  employes  in  coupling  the  car,  and  in  negli- 
genily  accepting  such  car  for  coupling  and 
transportation  in  such  unsafe  condition,  wbere 
a  brakeman  is  injured  in  consequence  thereof. 
JackeonvUU,  T.  dt  E.W.  R.Co.  Y.Qalnn{Fl&.) 

887 

4.  A  brakeman  on  a  freight  train  assumes 
the  risk  of  in  jury  from  iron  orlumber  projecting 
over  the  end  of  a  car  which  he  is  attempting  to 
couple  with  another,  where  cars  so  loaded  are 
frequently  allowed  in  the  train  on  which  he 
works.  id. 
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5.  The  fact  tbal  loaded  cars  were  received 
\>y  a  railroad  company  from  another  road  does 
not  relieve  the  company  from  liability  for  in- 
juries to  a  brakeman,  caused  by  the  improper 
manner  in  which  they  were  loaded.  Dewey  v. 
Detroit,  Q,  B.  db  M.  B.  Co.  (Mich.)  342 

6.  A  master  is  liable  for  an  injury  to  a  ser- 
yant,  the  proximate  cause  of  which  is  the 
resultant  of  the  combined  negligence  of  the 
master  himself  and  of  a  fellow  servant.  Lutz 
V.  Atlantic  ik  P.  R.  Co.  (N.  M.)  819 

7.  The  maintenance  of  a  telltale  intended 
to  warn  brakemen  of  the  approach  of  a  train 
to  a  bridge,  which  is  unsafe  for  brakemen  on  a 
portion  of  the  cars,  which  are  of  unusual 
height,  is  a  breach  of  the  railroad  company's 
duty  to  provide  safe  appliances,  although  it  is 
safe  for  cars  of  the  ordinary  height.  Darling 
V.  ^ew  T<yrk,  P.  A  B,  B,  Go,  (K.  I.)  648 

8.  A  brakeman  does  not  assume  the  risk 
of  an  unsafe  telltale  intended  to  give  warning 
of  approach  to  a  bridge,  and  which  should 
not  be  in  itself  a  source  of  any  dan^er^^-espe- 
cially  where  it  is  danc^erous  to  brakemen  on 
cars  of  more  than  ordinary  height.  Id^ 

9.  A  snowslide,  being  usually  mingled 
with  gravel  and  rock,  is  a  dangerous  obstruc- 
tion to  a  railroad,  distinct  in  nature  from  a 
snowdrift;  and  a  section  foreman  having 
knowledge  of  such  an  obstruction  to  the  track 
must  give  notice  thereof  to  the  managers  of  the 
road  and  to  the  conductor  of  an  approaching 
train  if  he  has  opportunity.  Fisher  v.  Oregon, 
£.  L.  di  U.  N,  B.  Co.  (Or.)  619 

10.  The  conductor  of  a  train  ordered  to  run 
as  an  extra  to  carry  snow  shovelers  to  a  certain 
station  beyond  which  the  road  is  blockaded 
does  not  assume  the  risk  of  a  snowslide  be- 
tween the  stations  on  the  trip  he  is  ordered  to 
run.  id. 

11.  A  section  foreman  stands  in  place  of  his 
master  in  respect  of  the  duty  to  give  notice  of 
a  dangerous  obstruction  on  the  track,  and  is 
not  as  to  his  negligence  in  failing  to  do  so  a 
fellow  servant  of  a  conductor  who  is  injured 
by  reason  of  such  obstruction.  Id, 

12.  An  inspector  of  cars  is  not  a  fellow  ser- 
vant of  a  brakeman  so  as  to  relieve  the  railroad 
company  from  liability  for  inlury  to  the  latter 
while  coupling  cars,  caused  by  the  negligent 
loading  of  a  car  so  that  lumber  projected  over 
the  end.  Devoey  v.  Detroit,  O.  H,  db  M,  B.  Co. 
(Mich.)  842 

18.  A  conductor  in  charge  of  a  ralhroad 
train,  with  a  right  to  command  and  to  control 
its  movements,  who  leaves  it  standing  on  the 
main  line  along  which  another  train  due  and 
expected  by  him  has  a  right  to  pass,  but  which 
lie  fails  to  use  ordinary  care  to  warn  or  notifv 
oE  such  obstruction  in  its  way,  whereby  a  col- 
lision takes  place,  is  not  the  fellow  servant  of 
a  brakeman  on  the  other  train  so  as  to  relieve 
the  company  of  liability  for  injury  to  the 
T)rakeman  caused  by  the  negligence  of  the  con- 
ductor. Daniel  ▼.  Oheaepeake  db  0,  B,  Co. 
(W.  Va.)  888 

14.  A  yard  master  In  lawful  command  and 
control  of  a  train  as  a  conductor  for  the  occa- 
sion is  a  conductor  within  the  meaning  of  the 
rule  making  him  a  yioe-principal  as  regards  a 
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brakeman  on  another  train  with  which  bis 
train  has  a  collision.  JdL 

15.  One  who  en^ploys  a  contractor  to  exca- 
vate for  a  buildinir  is  not  relieved  of  liability 
for  the  fall  of  a  building  on  adjacent  premises 
caused  by  digging  a  trench  too  long  and  deep 
alongside  the  wall,  by  the  fact  that  the  work 
was  done  by  a  contractor,  where  the  contract 
stipulated  that  the  employer's  engineer  should 
be  in  charge  of  the  work,  with  power  to  order 
the  discharge  of  men  who  refused  to  obey  his 
orders,  and  where  by  an  authorized  assistant 
he  did  in  fact  order  the  trench  to  be  dug  as  it 
was  dug.  Lareon  v.  Metropolitan  Street  R,  Co. 
(Mo.)  .      830 

NOTSS  ASD  BrIEVB. 

See  also  CoimiAOTfl. 

Master  and  servant;  assumption  of  risk  as  to 
condition  of  railroad  track.  519 

The  relation  of  the  proximate-cause  doctrine 
to  the  rule  of  liability  of  a  master  for  injuries 
to  his  servant  caused  by  the  combined  negli- 
gence of  himself  and  a  fellow  servant;  proxi- 
mate cause;  "a"  proximate  cause  as  dis- 
tinguished from  "the "proximate  cause;  riglit 
to  consider  relative  negligence;  li&bility  exists 
where  master's  negligence  was  an  essential  ele- 
ment; cases  where  the  negligence  of  the  mas- 
ter is  the  efficient  cause.  819 

Who  is  a  volunteer.  881 

Liability  of  master  for  torts  of  servant.    188 


1.  The  maxim  that  ignorance  of  law  is 
excuse  for  nonperformance  of  a  contract  has 
no  application  where  tibe  mistake  is  as  to  the 
laws  of  a  state  of  the  Union  other  than  that  of 
the  contractor's  domiciL  Morgan  ▼•  BtU 
(Wash.)  614 

2.  Nemo  debet  esse  judex  in  propria  sal 
causa.  Kelly  v.  LyneifAurg  db  D.  B,  Cb.  (N. 
0.)  514 

8.  Qui  facit  per  alium  fadt  per  se.  UnUm 
P.  B.  Co.  V.  Lapsley  (0.  0.  App.  8th  O.)    80O 

4.  Volenti  non  fit  injuria.  JlUnois  a  R. 
Co.  V.  Min&r  (Miss.)  687 

MERCHANT.    See  Bailii snt,  3w 
MINES.    SeeDowBB,  NoTS8Ain>  Rbzefsl 

MISTAKE.    See  also  Maxims,  1. 

Mistake  as  to  the  extent  of  his  right,  under 
the  community  law,  to  property  which  a 
man  contracts  to  convey,  is  not  a  mistake  of 
law  from  which  equity  will  refuse  to  grant  re- 
lief.   Morgan  Y.BeUiy^^&h.)  614 

MONOPOLIES.     See  Siaotbicai.  Ufltt 

AKD  APPLIAliOES,  4. 

MORTGAGE.    See  also  Auikratiov  <^ 

IHSTRUICBMTS,  2;  CORVLIOT  OF  LAWB»  ^l 
OONTRAOTS,  18, 19;  DkDZGATI09,4;  LlBHfl^ 

2;  Taxbs,  5-8, 19, 20,  Notes  akd  BBun.. 
Notes  aho  Bbiefb. 
Mortgage;   release  of  mortgagor  as  suiel^ 


Municipal  Cobporatioks — Neoliosncs. 
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i)y  mortgagee's  dealing  with  vendee,  who  has 
a;b8umed  the  mortgage.  85 

MUNICIPAL  CORPORATIONS.   See 

also  Gbmbtkrt;  Lioenbb,  2. 

1.  A  proposed  amendment  to  a  city  charter 
may  be  amended  at  its  second  consideration  by 
the  city  couDcil,  and  then  submitted  to  a  vote 
of  the  people  without  further  consideration  by 
the  counciJ  after  another  publication  period  of 
ten  days,  under  a  charter  which  provides  that 
amendments  to  itself  may  be  proposed  in  either 
House,  and  if  agreed  to  they  shaU  be  entered 
on  the  Journals  and  published  for  ten  consecu- 
tive days,  and  shall  then  he  resubmitted  to  each 
House  and  pursue  the  same  course  as  is  pur- 
sued by  any  ordinance,  and  if  then  agreed  to 
and  not  vetoed,  or  if  passed  over  a  veto,  shall 
be  submitted  to  the  voters  for  ratification. 
JSiaU,  Wietenthal,  v.  Denny  (Wash.)  214 

2.  The  existence  of  confusion  on  the  part  of 
the  voters,  and  inability  to  decide  whidi  way 
to  vote  upon  proposed  amendments  to  a  city 
charter,  which  are  caused  by  the  submission 
of  so  many  at  once,  will  not  invalidate  the 
election,  altnough  it  is  increased  by  splitting  up 
the  original  propositions  as  adopted  by  the  coun- 
cil and  published,  into  more  than  twice  as 
many  for  submission  to  the  voters,  if  the  no- 
tice of  election  accurately  numbered  and  de- 
scribed the  final  subdivisions,  and  the  ballots 
referred  to  the  numbers  so  given.  Id, 

8.  Needless  separation  in  submitting  them 
to  the  voters,  of  two  proposed  amendments  to 
a  city  charter  which  are  indispensable  to  each 
other,  will  not  cause  the  rejection  of  either  or 
both  if  each  has  received  a  majority  of  the  vote 
and  such  separation  is  Justified  by  the  law.  Id. 

4.  A  city  charter  cannot  require  for  its 
amendment  a  majority  of  all  the  voters  voting 
at  the  election  at  which  a  proposed  amendment 
is  submitted,  if  the  State  Constitution  provides 
f  oi  the  ratification  of  such  a  proposed  amend- 
ment by  a  majority  of  the  qualified  voters  vot- 
ing thereon.  Id, 

5.  An  ordinance  which  is  in  effect  an  offer 
by  a  city,  when  accepted,  creates  a  contract  to 
be  construed  and  interpreted  like  any  other 
written  contract.  V%ncenne%  v.  Oitiunt  Gas- 
light  Co,  (Ind.)  486 

6.  The  passaj^  of  an  ordinance  constitute 
ing  an  offer  which  is  accepted  as  a  contract,  if 
the  contract  is  included  within  the  terms  of  a 

grior  ordinance  requiring  proposals  for  work, 
I  a  repeal  of  the  prior  ordinance  pro  tan  to. 

Id. 

7.  An  ordinance  granting  the  privilege  to 
lay  gas  mains  and  p\insa  in  the  citv  streets  for 
twenty-five  years  on  certain  conditions,  con- 
taining a  provision  that  the  city  shall  take 
suflScient  gas  tor  certain  lamps,  without  men- 
tionins;  any  other  period,  makes  a  contract  to 
tf^e  the  quantity  of  gas  specified  for  a  term  of 
twenty-five  years.  Id, 

8i  A  municipal  contract  for  gas,  being  the 
exercise  of  a  purely  business  power,  is  not  void 
as  a  surrender  of  legislative  power.  Id, 

9.  A  cit}'  has  power  to  contract  for  a  sup- 
ply of  gas  or  water  for  a  reasonable  period  of 
time  extending  beyond  the  tenure  of  office  of 
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the  individual  members  of  the  common  council 
making  such  contract.  Id. 

10.  Twenty-five  years  cannot  be  said  to  be 
an  unreasonable  time  for  which  to  contract  for 
the  supply  of  light  or  water  to  a  city.  Id. 

11.  A  city  is  not  liable  at  common  law  for 
the  negligent  acts  of  members  of  its  fire  de- 
partment.   Gillespie  v.  Lincoln  (Neb.)      849 

12.  The  reckless  driving  of  a  member  of 
the  city  fire  department  while  merely  exercis- 
ing a  team  of  horses  in  the  street  on  a  ladder 
wagon  or  truck,  by  which  he  runs  over  and 
kills  a  child,  does  not  render  the  city  liable. 

Id, 

18.  The  removal  of  a  councilman  from  the 
ward  for  which  he  was  elected  to  another  ward 
of  the  same  city  will  not  of  itself  create  a  va- 
cancy in  his  office,  where  the  only  constitu- 
tional provision  as  to  the  residence  of  munici- 
pal officers  provides  that  thev  shall  reside 
'^  within  their  respective  counties,  townships, 
and  towns,"  while  the  statutes  provide  that  a 
councilman  must  at  the  time  of  his  election 
"  be  a  resident  of  the  ward,  and  in  case  of  re- 
moval therefrom "  the  common  council  shall 
have  power  to  declare  his  office  vacant  and 
order  a  special  election  to  fill  the  vacancy. 
State,  EarlfoTd,  v.  Oraig  (Ind.)  688 

14.  A  member  of  a  city  council  is  not  an  of- 
ficer of  the  ward  from  which  he  is  chosen,  but 
of  the  entire  city.  Id. 

NOTBS  AND  BbJKFS. 

Municipal  corporations;  discrimination  by 
municipality  between  its  own  residents  and 
other  residents  of  the  same  state.  49 

Ordinance  as  contract.  485 

Authority  of  Legislature  to  remove  from 
trusteeship.  696 

NAME.    See  Cobporationb,  8,  4;  Tbads- 


NATURAL  GAS. 

Kotes  and  briefs. 
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NEOUOENCE.  See  also  Cabribrs,  16- 
18:  Death,  1;  Electbical  Uses  and 
Afflianceb,  1-8;  Fireworks;  High- 
ways,   4;    LAia>L0RD    AKD    TENANT,  5; 

Telephones. 

1.  The  vioUtion  of  a  duty  sptecified  bv  law 
is  negligence.  Olemente  y.  Louisiana  Electric 
Light  &>.  (La.)  48 

2.  To  constitute  contributory  negligence  of 
a  person  employed,  in  the  presence  of  known 
danger,  he  must  voluntarily  and  unnecessarilT 
expose  himself  to  it  Id. 

8.  Failure  to  use  ordinary  care  to  avoid  in- 
juring another  after  one  becomes  aware  or 
ought  to  become  aware  of  the  other's  danger 
will  create  a  liability  for  iniury  thereby  caused. 


4.  Contributory  negligence  is  not  a  defense 
to  an  action  for  wanton  or  reckless  injuries. 
Fhrida  Southern  B,  Oo.  v.  Hirst  (FU.)       681 
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6.  The  negligence  of  the  owner  of  a  carriage 
in  driving  his  team  is  not  imputable  to  one 
riding  with  him  at  his  invitation  and  who  has 
no  authority  over  him.  Union  P.  R  Co,  v. 
Lapdey  (C.  C.  App.  8th  C.)  800 

6.  Permitting  the  stairway  in  the  rear  of  a 
private  residence  to  become  decayed  and  un- 
safe does  not  constitute  a  nuisance  as  to  the 
occupant  of  an  adjoining  bouse,  so  as  to  entitle 
him  to  damages  from  its  owner  if  he  is  injured 
while  attempting  to  use  it  for  purposes  of  his 
own.    Bterger  v.  Van  Siclen  (N.  Y.)  WO 

7.  A  property-owner  owes  no  duty  to  one 
who  goes  upon  his  premises  in  search  of  a 
child  who  is  accustomed  to  play  there,  to  have 
stairways  thereon  in  a  safe  condition,  the  ne- 
glect of  which  will  render  him  liable  for  in- 
juries received  by  such  person  in  consequence 
of  the  breaking  of  a  step.  Id, 

8.  One  who,  without  invitation  and  merely 
to  pay  a  friendly  call  on  the  operator,  visits  a 
telegraph  ofSce  located  on  railroad  land  near 
the  track,  in  which  office  he  was  former! v  em- 
ployed and  which  Is  owned  and  occupiea  by  a 
railroad  company  for  its  own  purposes  and 
convenience,  although  occasional  messages 
are  sent  and  leceived  for  outside  parties  lor 
pay.  is  a  mere  voluntary  Ucensee  subject  to  the 
concomitant  risks  and  perils,  and  no  recovery 
can  be  had  for  his  death  caused  by  a  collision 
of  trains  which  wrecked  the  office,  unless  it 
was  due  to  gross  negligence  of  the  agents  or 
employes  of  the  company.  Manning  v. 
0/iuapeake  d  0,  R.  Co.  (W.  Va.)  271 

Notes  and  Briefs. 

See  also  Dibeabb. 
Negligence;  liabUity  for  injury  to  licensees 


on  premises. 
In  escaping  apparent  danger. 
Imputation  of. 
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NEGROES.    Bee  Civil  Rights;  Consti- 
tutional Law,  9. 

NEW  TRIAL. 

1.  Surprise  occasioned  by  the  refusal  to  ad- 
mit a  bul  of  sale  in  evidence  because  not 
proved  to  have  been  properly  executed  is  not 
a  good  cause  for  new  tnal,  where  such  proof 
could  have  been  procured  by  the  use  of  ordi- 
nary diligence.    Tittman  y.   Thornton  (Mo.) 

410 

2.  A  Joking  remark  to  the  Jury,  that  they 
can  have  "all  night  if  necessary, '  in  answer 
to  the  foreman's  promise  to  knock  at  a  certain 
time  and  let  the  court  know  if  they  had  agreed, 
made  by  an  officer  sent  to  inquire  if  there  was 
prospect  of  agreement,  is  not  to  be  regarded  as 
a  threat  to  keep  them  out  all  night,  or  as  put- 
ting such  a  constraint  upon  them  as  to  render 
their  verdict  void,  where  it  does  not  appear 
that  anyprejudice  resulted  from  it.  Darling 
V.  New  Ywk,  P.  d  B,  B.  Co.  (R  I.)  648 

8.  The  affidavit  of  a  Juror  to  his  belief 
that  a  message  of  the  court  and  the  remark  of 
an  officer  influenced  tiie  verdict  is  not  conclu- 
sive of  the  fact,  even  if  it  is  to  be  held  compe- 
tent evidence.  id, 

4.  A  motion  for  a  new  trial  must  be  made 
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within  the  time  fixed  by  the  statute,  or  all  er- 
rors occurring  at  the  trial  are  waived.  Mc- 
Kinney  v.  StaU  (Wyo.)  710 

NEXT    FRIEND.    See  Intabtb,   Notbs 

AND  BbIEFS. 

NITRO-GLTCERINE.    See  GAa,   1;  In- 
junction, 3. 

NOTARY.    See  Acknowledgioent. 

NOTICE.      See   also    Eminent    Domain^ 
Notes  and  Briiefb. 

1.  Notice  which  a  statute  reouires  "  to  be 
served  upon  every  person  "  must  oe  a  personal 
service,  out  is  not  required  to  be  made  in  any 
particular  mdde  if  it  is  actually  conveyed  to 
the  person  to  be  notified.  Wilaon  t.  Irenion 
(N.  J.  Err.  &  App.)  20O 

2.  Leaving  a  copy  of  a  notice  at  a  person's 
residence  with  a  member  of  his  family,  with- 
out proof  of  actual  delivery  to  him,  is  not  suf- 
ficient compliance  with  a  statute  requiring 
notice  "to  he  served  upon  every  person.^'     Id, 

8.  Mailing  a  copy  of  a  notice  of  an  assess- 
ment to  the  address  of  a  nonresident  is  uisuffi- 
cient  service  under  a  statute  requiring  notice 
to  nonresidents  to  be  given  by  publication  in 
a  newspaper.  Id, 

NOVATION.    See  also  Principal    ani> 

SURBTT. 

A  creditor  who  accepts  a  purchaser  from 
his  debtor  as  his  own  debtor  thereby  accepts 
him  in  place  of  the  original  debtor  as  the 

Srincipal,  with  the  latter  as  surety  only;  and 
y  extending  the  time  for  pavment  by  such 
purchaser  without  consent  of  the  original 
debtor,  he  releases  the  latter.  Union  Stove  db 
Mach.  Works  v.  Ca8wdt(Kaji.)  85 

NUISANCES.    See  Highways,  8;  Nbgli- 

GENCB,  6. 

OCCUPATION   TAX.      See   CoNSTmr- 
TioNAL  Law,  10;  License,  1. 

OFFICERS.    See  also  Counties;  HuKia- 
PAL  Corporations,  18, 14. 

1.  A  statute  providing  for  the  appointment, 
by  the  Judges  of  a  court,  of  the  members  of  a 
bridge  committee  to  have  charge  of  the  city's 
bridges,  does  not  violate  a  constitutional  pro- 
vision that  persons  charged  with  official  duties 
under  one  of  the  three  departments  of  govern- 
ment shall  not  exercise  powers  confided  to 
either  of  the  other  departments,  on  the  ground 
that  the  appointment  belongs  to  the  executive 
department,  even  if  this  were  true  as  to  the 
appointment  of  officers  generally,  since  such 
committeemen  are  mere  agents  of  the  city, 
and  not  officers  within  the  meaning  of  the 
Constitution.    State,  Sherman,  v.  George  (Or.> 

7ST 

2.  The  position  of  bridge  committeeman  is 
not  an  office  within  the  meaning  of  a  constitu- 
tional provision  that  no  senator  or  representa- 
tive shall,  during  the  time  for  which  he  may 
have  been  elected,  be  eligible  to  an  office  the 
election  to  which  is  vestra  in  the  legislative 
assembly.  Id. 
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8.  Failure  to  lake  the  oath  of  office  within 
the  time  specified  hj  law  does  not  iv90  faeto 
create  a  vacancy  which  will  prevent  tlie  officer 
from  qualifying  thereafter,  if  it  is  done  before 
any  steps  are  taken  to  declare  the  vacancy, 
although  the  statute  declares  that  the  office 
shall  TOCome  vacant  on  refusal  or  neglect  to 
take  the  oath  within  the  time  prescribed. 
State,  Ly9on$,  v.  i2t£#(Wash.)  140 

4.  A  "sufficient  cause*'  for  the  removal  of 
a  trustee  of  the  state  agricultural  college,  with- 
in the  meaning  of  a  statute,  must  be  construed 
to  mean  one  of  the  causes  enumerated  in  the 
Constitution  of  the  state,  where  that  has  8i>eci- 
fled  the  causes  for  removal.  State,  Hitchcock, 
v.  Hewitt  (S.  D.)  418 

6.  A  trustee  of  the  state  agricultural  college 
appointed  bv  the  board  of  regents  of  educa- 
tion under  8.  D.  Const  art  14,  %  4,  is  not  lia- 
ble to  impeachment  as  a  "  state  officer  "  under 
art.  16,  §  8.  Id. 

6.  An  officer  appointed  for  a  term,  subject 
to  removal  for  specified  causes,  cannot  be  re- 
moved without  notice  of  the  cause  assigned 
and  opportunity  given  him  to  defend.         Id. 

7.  Where  the  incumbent  is  elected  or  ap- 
pointed for  a  definite  term  and  is  removable 
only  for  a  specified  cause,  the  power  of  re- 
moval cannot  be  exercised  until  there  have  been 
preferred  against  him  specific  charges,  of 
which  he  shajl  have  notice,  and  an  opportu- 
nity afforded  him  to  be  heard  in  his  <tefense. 
State,  Hastings,  v.  SmiO,  (Neb.)  791 

8.  Where  by  law  there  is  no  fixed  term  of 
office,  and  the  incumbent  holds  during  the 
pleasure  of  the  appointing  power,  the  power 
of  removal  is  discretionary  and  may  be  exer- 
cised without  notice  or  hearing..  Id, 

9.  The  provision  of  Neb.  Const  art  5,  g  12, 
empowering  tbe  governor  to  remove  all  offi- 
cers appointed  by  bim,  api)]ies  only  to  officers 
mentioned  in  the  Constitution.  Id, 

10.  By  the  charter  of  the  city  of  Omaha  the 
governor  is  authorized  to  remove  members  of 
tbe  board  of  fire  and  police  commissioners  only 
for  the  cause  therein  named,— viz.,  official 
misconduct,  and  upon  charges  specifying  the 
particular  act  or  acts  to  be  proved,  and  an  op- 
portunity to  be  heard  in  their  own  defense.  Id, 

11.  The  general  provision  in  Omaha  City 
Charter,  §  172,  for  the  removal  of  officers  of 
the  city  by  the  district  court,  does  not  apply  to 
members  of  the  board  of  fire  and  police  com- 
missioners. Id, 

12.  The  Nebraska  Act  approved  April  9, 
1891,  by  which  the  charter  of  Omaha  was  so 
amend^  as  to  provide  for  the  appointment  as 
fire  and  police  commissioners  of  said  city,  of 
members  of  the  three  parties  casting  the  largest 
vote  at  the  last  election,  does  not  take  enect 
until  the  expiration  of  the  terms  of  office  of  the 
two  commissioners  who  were  appointed  May, 
1889.  Id. 

Notes  and  Bribfb. 

Officers;  vacancy  in  office  by  failure  to  file 
bond  within  the  tnne  prescribed.  140 

Power  of  public  officers  to  make  contracts 
bindinf  on  their  successors  or  for  a  term  of 
years;  for  services  of  teachers,  attorneys,  or  de- 
positaries; for  water,  gas,  etc.  257 
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ORDIN AHCIL    See  Muhioifal  Cobtobv 

TI0N8,  6,  (L 

PARENT  AND  CHILD.  See  also  Izr* 
vajtts,  2-5;  judgicbnt,  2. 

Notes  ahd  Bbiefb. 

Parent  and  child;  right  of  i>arent  to  sue  for 
injury  to  child.  154 

PARKS  AND  SQUARES.  See  Dedica- 
tion, 1,  3. 

m 

PARTITION.  See  also  Adversb  Poasna- 
noK,  1;  DowBB,  3,  8;  EjBcniBirr;  Reai» 
Pbofbbtt,  1. 

Possession  of  land  under  a  mining  lease  it 
not  adverse  to  the  interests  of  the  owners  of 
the  fee,  so  as  to  prevent  partition  between 
them.    Haeusder  v.  Missouri  Iran  Co,  (Mo.) 

220 

Notes  and  BBiEra 

See  also  Doweb. 

Partition;  validity  of  agreement  against 
right  to.  230 

Parol  partition  to  give  legal  title  or  color  of 

Utle.  82d 

PARTNERSHIP.  See  Contbacts,  5; 
Husband  and  Wife,  4,  5. 

PATENTS*    See  Injttnction,  4,  6. 

PERSONAL  PROPERTY.  SeeFBXTiT, 
Notes  and  Bbiefs. 

PLEADING. 

1.  A  count  in  quantum  meruit  is  not 
necessary  to  permit  a  recovery  for  personal  ser- 
vices in  part  performance  of  a  contract  which 
it  has  become  imi)osslble  to  complete,  where 
the  declaration  contains  the  common  counts 
for  work  and  labor.  Barker  v.  Macomber  (R. 
I.)  858 

2.  The  statutory  rule  that  a  statute  of 
limitations  may  be  pleaded  without  stating  the 
facts,  by  a  general  statement  that  the  cause  of 
action  is  barred  by  a  specified  section  of  the 
statute,  is  not  subject  to  an  implied  exception 
in  the  case  of  a  statute  as  to  the  actions  barred 
in  another  state.    AUen  v.  AUen  (Cal.)      64d 

8.  A  declaration  for  libel  by  filing  a  me- 
chanics' lien  need  not  aver  that  the  lien  has 
been  ended  in  favor  of  the  plaintiff.  Moore  v. 
Rolin  (Va.)  625 

4.  Disclaimers  in  an  action  by  writ  of 
entry  are  conclusive  as  between  the  parties  and 
their  privies,  as  to  the  right  and  title  of  the  de- 
mandants to  the  lands  induded  in  the  disclaim* 
ers.  Tappan  v.  Boston  Water-Power  Co, 
(Mass!)  858 

5.  An  objection  that  a  disclaimer  in  an 
action  by  writ  of  entry  was  not  filed  at  the 
same  time  with  a  plea  of  nul  disseisin  comes 
too  late  when  first  made  at  the  argument. 

Id. 

POLICE  COMMISSIONERS.    See  Ov- 

FIOEBS,  10-12. 
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POWERS.    See  also  Conflict  of  Laws, 

An  intent  to  ezecate  a  power  of  appoint- 
ment does  not  appear  in  a  will  which  makes 
no  reference  to  the  power,  although  the  be- 
quests somewhat  exceed  the  amount  of  the 
testator's  estate,  and  his  relations  with  the  donor 
are  so  intimate  as  to  raise  a  presumption  that 
he  knew  of  the  power.  Coiting  ▼.  De  Bar- 
Uges  (R  I.)  867 

Notes  and  Bribfb. 
Powers;  what  constitutes  execution  of.    867 

PRESIDENTIAL    ELECTORS.      See 

Elbcto&s. 

PRINCIPAL  AND  AGENT.    See  Bills 

AND  KOTSB,  8,  4. 

PRINCIPAL  AND  SURETY.  See  also 
Banks,  4;  Judohent,  6,  Notes  akd 
Briefs;  Notation. 

The  purchaser  of  property  who  agrees  to  pay 
the  whole  or  a  part  of  the  consideration  to  a 
creditor  of  the  vendor  becomes,  as  between 
himself  and  the  vendor,  the  principal  debtor, 
and  the  vendor  only  a  surety.  Union  8Une  Jb 
Mach.  Worki  v.  Caw>eU  (Ean.)  85 

PRIVATE  ROADS.  See  Eminent  Do- 
main, 1,  Notes  and  Briefs. 

PROXIMATE  CAUSE.  See  also  Car- 
riers, 19;  Death,  1;  Highways,  5;  Tel- 
ephones. 

1.  Negligence  in  stepping  or  falling  from 
a  train  while  moving  at  a  hiffh  rate  of  speed  is 
not  the  proximate  cause  of  death,  where  the 
person  was  run  over  by  a  following  train, 
where  this  could  have  been  prevented  by  proper 
care  of  the  railroad  company's  servants  after 
they  had  become  aware  of  nis  danger.  Oin- 
einnati,  H.  ds  D.  R.  Ch.  v.  Koisen  (Ohio)     674 

d.  The  proximate  cause  of  the  death  of  a 
railroad  employ^  who  was  killed  whOe  in  a 
caboose  which  was  struck  and  splintered  by  a 
locomotive  of  another  train  was  the  neglipfence 
of  the  fellow  servant  in  charge  of  Uie  collidiuff 
train,  and  not  the  weakness  and  unsubstantiiu 
character  of  the  caboose,  which  was  merely  a 
common  box  car.  Lutai  v.  Atlantie  A  P.  B. 
Co.  (N.  M.)  819 

Notes  and  Bbiefs. 

See  also  Masteb  and  Servant. 

Proximate  cause;  of  injury  resulting  from 
fright,  etc  208 

PUBLICATION.    See  Estoppel,  2l 

■ 

PUBLIC  IMPROVEMENTS. 

1.  Public  schoolhouses  are  not  liable  to 
assessment  for  local  improvements,  under  the 
general  provision  in  a  statute  for  the  assess- 
ment of  "all  the  real  property  situated  in  the 
district."  Board  of  Improvement  v.  Little 
Bock  fkhool  Diet.  (Ark.)  418 

2.  A  constitutional  exemption  of  property 
16  L.  R.  A. 


used  exclusively  for  i)ublic  purposes — such  as 
churches,  schools,  buildings,  etc.— applies  on- 
ly to  taxes  for  general  purposes  of  revenue,  and 
has  no  reference  to  special  taxes  or  assess- 
ments for  local  improvements.  Jd. 

Notes  and  BaiBFa. 

Public  improvements;  exemption  from  local 
assessments.  418 

QUO  WARRANTO.    See  CoBFOKATiONa. 
12. 

RAILROADS.    See  also  Bbidoes,  4;  Mas- 
teb AND  Sebyant,  9;  Tbial,  7. 

1.  The  general  law  upon  the  subject  of 
highway  crossings  by  railroads  applies  to  such 
crossings  by  a  nulroad  built,  under  the  Sooth 
Carolina  statutes,  merely  to  connect  a  manu- 
facturing establishment  with  another  railroad. 
iSv  parte  Baoot  (d.  0.)  586 

2.  Failure  to  give  the  signals  required  by 
law  at  a  railroad  crossing  renders  the  company 
liable  for  injuries  in  consequence  thereof  to  a 
person  lawfully  crossing  the  track  in  that  vi- 
cinity, relying  upon  the  performance  bv  the 
railroad  company  of  the  duty  to  give  sadb  sig- 
nals. Sanborn  v.  Detroit,  B,  O.  AA.  E.  &. 
(Mich.)  119 

8.  A  private  croedne  of  which  the  railroad 
company  has  knowleage,  and  which  is  used 
with  its  consent  bv  men  and  teams  in  drawing 
logs,  is  not  a  railroad  '^crossing"  within  the 
meaning  of  8  How.  (Mich.)  Stat,  g  8876,  at 
which  signals  by  bell  and  whistle  must  bo 
given.  Id. 

4.  Failure  of  one  crossing  a  railroad  track 
at  a  dangerous  highway  crossing  to  look  or 
listen  for  trains  is  not  culpable  or  contributory 
negligence  as  matter  of  law,  where  his  vigi- 
lance has  been  allaved  by  failure  to  sound  a 
whistle  or  ring  a  bell  on  an  approaching  train. 
Hendriekeon  v.  Oreai  Northern  B.  Oo,  (Minn.) 

261 

6.  A  railroad  company  which  has  used  rea- 
sonable care  to  avoid  striking  persons  at  a 
highway  crossing  is  not  liable  for  injuries  so 
sustained.  Id. 

6.  Continuing  to  approach  a  railroad  cross- 
ing under  the  mistaken  belief,  honestly  con- 
ceived after  investigation,  that  an  engine  seen 
800  or  1,000  yards  away  is  standing  on  the 
track  engaged  in  switching,  when  it  u  in  fact 
coming  towards  the  crossing  at  a  rapid  rate,— 
is  not  negligence  as  matter  of  law.  Qratiot  v. 
Mieeouri  P.  B.  Oo.  (Mo.)  189 

7.  Running  a  train  80  to  60  mOes  an  hour 
within  the  limits  of  a  dty  whose  ordinances 
forbid  greater  speed  than  6  miles  an  hour  is 
such  negligence  as  to  render  the  company  lia- 
ble for  injuries  to  a  traveler  attempting,  with 
due  care^  to  pass  over  a  highway  crossing. 

Notes  AND  Bbiefs. 

Railroads;  at  what  railway  crossings  slg- 
n  Is  of  trains  are  required;  private  crrasinga 

119 
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REAL   PROPERTY.     See  also  Judg- 
ment, Notes  and  Buiefs. 

1.  A  stipulation  against  the  institution  of 
partition  proceedings,  made  by  cotenants  wbo 
undertake  to  bind  tbemselves,  tbeir  beirs  and 
assigns  forever,  not  to  institute  sucb  proceed- 
ings witbout  tbe  written  conseot  of  all  the  par- 
ties, is  void  because  it  is  an  unreasonable  re- 
straint upon  tbe  enjoyment  and  use  of  tbe 
property.    Haeustier  v.  Missouri  Iron  Co,  (Mo. ) 

220 

2.  An  execution  lien  is  superior  to  a  prior 
unrecorded  conveyance  of  wbich  the  creditor 
had  no  notice  at  tbe  time  of  tbe  levj^;  and  no- 
tice thereof  after  tbe  levy  is  immaterial.  Blum 
y.  Schtoarto  (Tex.)  968 

RECEIVERS.    Bee  also  Banks,  2. 

1.  Tbe  issue  of  receivers'  certificates 
which  shall  be  a  first  lien  on  the  mortgaged 
property  cannot  be  authorized  by  tbe  court  in 
a  suit  to  foreclose  a  mortgage  on  tbe  propertv 
of  a  mere  private  corporation,  such  as  a  coal- 
mi  u  log  company.  Farrners  Loan  A  T,  Co.  v. 
Orape  Creek  Coal  Co.  (C.  C.  8.  D.  111.)         608 

2.  A  receiver  of  a  railroad  company  is  not 
obliged  to  complete  tbe  transportation  of 
freight,  or  repay  any  part  of  the  prepaid 
charges,  although  tbe  freight  had  been  taken 
by  tbe  railroad  company  with  an  advance  pay- 
ment of  the  freight  for  the  whole  distance  un- 
der a  contract  which  gave  tbe  shipper  the  right 
to  take  it  off  and  have  certain  work  done  upon 
it  at  an  intermediate  point,  where  it  was  at  the 
time  of  tbe  receiver's  appointment.  Central 
Trw4  Co,  V.  Marietta  4blf,Q.B,  Co.  (C.  C.  N. 
D.  Ga.)  90 

Notes  and  Briefs. 

Receiver;  obligation  on  tbe  contract  of  the 
party  whose  property  he  holds.  90 

Power  to  permit  receiver  of  a  private  cor- 
poration to  create  liens  on  its  property.       608 

RECORDS.    See  Jxtdoment,  Notes  and 
Briefs. 

REFORMATION.    See  Wills,  8. 

REFORMATORIES.     See  Infant^ 
Notes  and  Briefs. 

RESUME.    Subjects  discussed  and  points 
deckled.  865 

SCHOOLS.    See  Public  Improvements. 
SEARCH.    See  Assault. 

SENATORIAL  DISTRICTS.    See 

Election  Districts. 

SERVICE.    See  also  Notice. 

Notes  and  Briefs. 

Service;  what  constitutes  personal  service  of 
papers.  200 

SLANDER   OF   TITLE.     See  Injung 
tion,  4 
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SNOWSLIDE.     See   Master  and  Ser- 
vant, 9-11. 

SPECIFIC  PERFORMANCE. 

1.  An  action  to  enforce  specific  performance 
of  a  contract  for  the  sale  oi  land  naod  not  be 
brought  in  tbe  county  in  wbich  tbe  land  is  sit- 
uated, under  a  statute  which  requires  actions 
to  be  so  brought  which  are  for  the  recovery  of, 
for  the  possession  of,  for  tbe  partition  of,  for 
the  foreclosure  of  a  mortgage  on,  or  for  tbe 
determination  of  all  questious  affecting  tbe  ti- 
tles of,  or  for  any  injuries  to,  real  property. 
Morgan  y.  ReU  (Wash.)  614 

2.  It  is  impossible  for  a  man  to  perform  a 
speculative  contract  to  convey  land  which  was 
community  property,  after  the  death  of  bis 
wife  and  the  descent  of  her  interest  to  an  infant 
four  or  fLwe  years  old.  .   Id, 

Notes  and  Briefs. 

Specific  performance;  effect  of  inability  to 
perform,  upon  Jurisdiction  of  chancery;  when 
plaintiff  knows  that  performance  cannot  be  en- 
forced; when  defendant  disables  himself  pend- 
ing  action:  when  defendant  has  at  any  time 
rendered  himself  incapable  of  performing;  gen- 
eral Jurisdiction  over  damages;  the  effect  of 
modem  legislation;  the  effect  of  code  provi- 
sions. 614 

SPIRITUALISM.    See  Contracts,  4. 

STAIRWAY.    See  Neolioencb,  6,  7. 

STATUTES.  See  also  Election  Distrtotb, 
8, 9;  Evidence,  9;  Husband  and  Wife,  8 

1.  An  extraordinary  session  of  tbeLegislature 
called  by  tbe  governor  for  that  purpose  is  a 
session  within  the  meaning  of  a  constitutional 
provision  requiring  tbe  alteration  of  tbe  dis- 
tricts from  which  members  of  tbe  Legislature 
are  elected,  at  the  "first  session  after  the  return 
of  every  enumeration."  People,  Carter,  y.  Rice 
(N.  Y.)  886 

2.  Discrepancies  between  a  copy  of  a  bill 
as  printed  in  a  supplement  to  the  legislative 
Journal,  and  the  bound  volume  of  the  Journtd 
containing  the  bill  as  signed,  will  not  invali- 
date the  statute,  where  it  affirmatively  appears 
from  the  Journals  that  tbe  Legislature  finally 
dealt  with  and  passed  some  other  bill  than  that 
contained  in  sucb  supplement.  Detroit  Com- 
mon Council  V.  Beniz  (Mich.)  CO 

8.  A  vote  of  tbe  House  to  print  a  bill  in  the 
Journal  as  a  supplement  makes  the  bill  when 
so  printed  a  part  of  the  Journal.  Id, 

4.  The  title,  "An  Act  to  Provide  for  the  Pro- 
motion of  Certain  Corporations  under  Gen- 
eral Laws,"  is  sufficient  to  include  the  powers 
to  be  given  to  such  corporations.  Ex  parte  ha- 
cot  (S.  C.)  686 

6.  The  title,  "An  Act  to  Provide  for  tbe 
Election  of  Electors  of  President  and  Vice- 
President,  etc.,"  sufficiently  eroresses  tbe  sub- 
ject of  an  Act  wbich  provides  for  the  election 
of  alternate  electors  as  well  as  electors.  Me- 
Pharson  v.  Blacker  (Mich.)  475 

6.  A  ballot-reform  law  should  be  construed 
to  effectuate  the  objects  in  view  in  its  enact- 
ment.   Bowers  v.  Smith  (Mo.)  754 
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r.  Statntes  transplaoted  from  other  countries 
should  he  construed  in  suhordination  to  the 
constitution  and  hiws  of  the  state  wherein 
adopted.  BoteersY,  Smith  (Mo.)  754 

8.  The  effects  of  a  proposed  interpretation 
of  a  law  may  properly  be  considered,  to  ascer- 
tain the  probable  intent  of  its  framers  respect- 
ing such  interpretation.  Id, 

9.  The  result  which  may  follow  from  one 
construction  or  another  of  a  statute  or  consti- 
tution is  always  a  potent  factor,  and  is  some- 
times in  and  of  itself  conclusive  as  to  the  cor- 
rect solution  of  the  question.  People,  Carter, 
V.  Bice  (N.  Y.)  886 

NOTBS  AND  BbIBFS. 

Statutes;  effect  of  repeal  on  existing  right  of 
action.  482 

STOREKEEPER.    See  Bailhekt,  2. 

STREET  RAILWAYS.  See  Carrdbrb, 
16-19,  27, 28;  Ehikekt  Domain,  6;  High- 
ways, 2. 

SUNDAY.    See  Contracts,  11. 

SUPERVISORS.  See  Countibb,  Notes 
AND  Briefs. 

TAXES.  See  also  Contracts,  19,  20;  Cor- 
porations, 2;  Eyidbncb,  7;  Joint-Stook 
Company. 

1.  The  Ohio  Act  of  April  15,  1889  (Ohio 
Rev.  Stat,  g  251a),  requiring  every  railroad 
company  to  pay  to  the  commissioner  of  rail- 
roads and  telegraphs  a  "fee"  of  $1  per  mile  for 
each  mile  of  track  operated  by  it  within  the 
state,  creates  a  tax  in  violation  of  Ohio  Const, 
art.  12,  g  2,  requiring  uniformity,  and  §  5,  re- 
quiring the  object  of  it  to  be  stated.  Pitts- 
burgh, a  dt  St.  L,  R.  Oo.  V.  State  (Ohio)       880 

2.  The  domicil  of  the  creditor  is  the  situs, 
for  the  purpose  of  taxation,  of  negotiable  prom- 
issory notes  given  for  mooey  loaned.  Boyd  v. 
iS^^ma  (Ala.)  729 

8.  Tangible  movable  property  may  be  taxed 
where  situate,  under  a  special  statute  which 
provides  for  its  taxation.  Liverpool  dtL,dbO. 
Ine,  Go,  V.  Board  of  Aseeesors  (La.)  56 

4  A  nonresident  cannot   be  said   to  be  a 
holder  of  property  within  a  state  by  virtue  of 
a  debt  which  a  resident  owes  him,  so  as  to  be  | 
taxable  on  such  credit.  Id, 

6.  A  mortgage  upon  realty  is  sufficiently 
an  interest  in  real  estate  to  make  it  taxable  in 
the  state  where  the  land  is  situated,  although 
owned  by  a  nonresident.  Detroit  Common 
Council  V.  Bentz  (Mich.)  .  ISQ 

6.  Taxation  of  mortgages  as  real  estate  does 
not  create  illegal  double  taxation,  although 
held  by  savings  banks  and  representing  de- 
posits upon  which  the  depositors  are  taxed.  Id, 

7.  A  provision  that  in  case  the  mortgagee 
fails  to  pay  his  share  of  the  tax  it  shall  be  paid 
by  the  mortgagor  and  the  amount  applied  in 
reduction  of  the  mortgage  debt,  contained  in 
an  Act  providing  for  the  separate  taxation  of 
the  different  interests  in  mortgaged  real  estate, 
is  not  Void  as  requiring  one  man  to  pay  the 
debt  of  another.  Id, 

16L.R.A. 


8.  An  agreement  by  a  mortgagor  to  par 
all  assessments  on  all  interests  in  the  land  will 
not  be  abridged  or  abrogated  by  a  subsequent 
statute  providing  for  the  separate  taxation  of 
the  different  interests  in  mortgaged  real  estate. 

id. 

9.  Failure  to  provide  a  method  for  ap- 
portioning the  tax  upon  a  mortgage  covering 
lands  lying  in  different  taxing  districts  wiU 
not  invalidate  an  Act  providing  for  the  sepa- 
rate taxation  of  the  different  interests  in  mort- 
gaged real  estate.  The  mortgage  will  be  tax- 
abte  in  each  district  in  proportion  to  tlie 
amount  of  land  lying  therein.  H, 

10.  Negotiable  promissory  notes  for  money 
loaned  are  "personal  propertv"  within  the 
meaning  of  a  charter  authorizing  taxation  of 
such  property.    Boyd  v.  Sdma  (Ala.)         729- 

11.  The  water  mains  aod  electric  wires  of  a 
water  and  light  company  are  personalproperly 
for  purposes  of  taxation.  ShiXbyviUe  Water  Co, 
V.  PeopU,  Craddiek  (HI.)  5(» 

12.  The  rights  and  franchises  of  a  water 
company  are  proper  sublecls  for  taxation  un- 
der a  statute  reouiring  all  propertv  in  the  state 
not  exempted  to  be  taxed.  Fond  au  Lae  Water 
Oo.  V.  Fond  du  Lae  (Wis.)  581 

Assessment  and  colleetlon* 

18.  Failure  to  enter  opposite  the  name  of  a 
personal-tax  delinquent  the  cause  of  failure 
to  collect  the  same,  and  make  oath  as  to  the 
truth  of  such  cause  and  that  the  taxes  remain 
unpaid,  as  required  by  Ill.Bev.  Stat.  1891,  chap. 
120,  §  170,  may  be  corrected  by  amendment 
of  the  record  at  the  hearing  of  a  proceeding  to 
collect  the  taxes  out  of  real  estate,  under  g  191 
of  that  Act,  which  provides  for  supplying 
omissions  of  tax  officers  ShelbytiUe  Wafer  Co. 
y.  People,  Craddiek  (111.)  505 

14.  The  assessment  for  taxation  of  the  lotf 
whereon  are  the  pumping-station  and  works  of 
a  water  compauy,  separate  and  apart  from  the 
water  mains,  franchises,  and  other  property 
constituting  its  plant,  is  erroneous.  Fbnd  du 
Lac  Water  Co.  v.  Fond  du  Lac  (Wis.)         581 

15.  The  water  mains,  franchises,  eta  •  of  a 
water  company  are  not  properly  assessed  for 
taxation  by  an  entry  in  the  tax  book  of  an  as> 
sessment  against  the  lots  on  which  the  pump- 
ing works  are  situated,  by  their  numbers  and 
that  of  the  block  in  which  they  are  situated; 
and  such  assessment  cannot  tie  enlarged  or 
extended  by  parol  proof  of  intention.  Id. 

16.  The  board  of  review  cannot  arbitrarily 
raise  the  valuation  of  property  as  fixed  by  the 
tax  assessor,  without  evidence  or  aeainst  the 
evidence,  under  a  statute  requiring  it  to  hear 
and  examine  any  person  who  shall  appear  be> 
fore  it  in  reference  to  any  assessment,  and, 
when  satisfied  from  the  evidence  that  the  as- 
sessment is  wrong,  to  change  it.  Id, 

17.  The  board  of  review  has  no  authority  to 
increase  the  assessment  of  property  described 
upon  the  roll  as  certain  lots  in  a  certain  block, 
so  as  to  include  the  water  mains,  rights,  and 
franchises  of  the  water  company  which  owns 
the  lots  and  has  located  its  pumping  station 
upon  them.  Id, 

18.  The  board  of  review  cannot  obviate  a 
defect  in  the  assessment  of  property  so  as  to 
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bustain  an  anlusl  and  ezceMive  valuation  of  It 
:aa  described,  by  receiTlng  proof  of  the  value 
of  property  Bubject  to  taxation  and  alleged  to 
iiave  iMon  intended  by  such  description.      Id. 

19.  A  mortgagor's  right  to  ask  for  the  cor- 
rection of  the  assessment  of  his  interest,  under 
«  statute  providing  for  the  separate  assess- 
ment of  the  different  interests  m  mortgaged 
real  estate,  is  sufficiently  preserved  by  a  clause 
providinff  for  a  correction  of  the  ansessment 
on  snfflcfent  cause  shown  by  any  person  whose 
property  is  assessed.  Detroit  Common  Coun- 
cil Y.  BentB  (Mich.)  69 

20.  Permitting  a  sale  of  the  fee  upon  non- 
payment of  taxes  upon  a  mortgagee's  interest 
in  land,  without  any  provision  for  distinguish- 
ing the  assessment  under  which  the  sale  is 
made,  although  it  may  result  in  loss  to  the 
mortgagor  beo&use  of  the  mortgagee's  defaalt, 
is  not  unlawful  where  the  mortgagor  may  pre- 
vent a  sale  by  paying  the  tax,  and  the  sale  is 
limited  to  a  parcel  sufficient  to  pay  the  tax. 

Id. 

KOTBS  AND  BrIBFB. 

Taxes;  situs  of  property  for  taxation.        66 

Power  to  tax  mortgages;  double  taxation; 
where  taxable:  nonresident  owners.  69 

Situs  for  purpose  of  taxation  of  debts  evi- 
denced by  notes  and  mortffagea;  in  general; 
mortgages;  notes;  when  hela  bv  agent  residing 
in  different  state  from  principal.  729 

TELEPHONES. 

Injurv  caused  by  electricity  generated  bv 
a  thunder  storm  in  a  telephone  wire  whicn 
is  negligently  allowed  to  hang  across  a  high- 
way so  low  that  a  traveler  comes  in  contact 
with  it  in  the  dark  renders  the  telephone  com- 
pany liable,  as  the  wire  fumisbed  the  means 
by  which  the  dangerous  force  was  communi- 
oated  and  the  injury  caused.  Southtoestern 
Tsleg.  d  Teleph,  Go.  v.  Bobin$on  (0.  0.  App. 
«th  0.)  646 

TEIXTALE.    See  Master  akd  Sbrvaitt, 
7.8. 

TENANT  IN   COMMON.    See   Cotbn- 
ANOT,  Notes  and  Briefs. 

THEATRES.    See    Civil  Rights;   Oon- 
sTrrunoNAL  Law,  9. 

TIME.    See  also  Intaktb,  1. 

The  period  of  limitation  of  an  action  which 
accrues  at  a  person's  maioritv  begins  to  run 
the  day  before  his  twenty-nrst  birthday.  That 
day  is  to  be  included  in  the  computation  of 
the  time;  and  therefore  a  period  limited  bv 
years  will  expire  on  the  second  day  before  his 
birthday  anniversary.    Bon  v.  Morrow  (Tex.) 

642 

TRACTION  ENGINES.  See  Highwatb, 
Notes  and  Briefs. 

TRADEMARKS.    See  also  Goodwill,  2. 

The  words  "Fish  Bros.  &  Co."  and  the  pic- 
ture of  a  flsh  may  be  applied  by  brothers  named 

t6L.K.A. 


*'Fisb"  to  vehicles  manufactured  by  them, 
although  such  words  and  picture  were  pre- 
viously used  by  them  in  a  business  which  has 
now  passed,  with  its  goodwill  and  trademarks, 
to  a  corporation,  provided  their  use  is  not  such 
as  to  induce  persons  to  buv  their  vehicles  as 
and  for  those  manufacturea  by  the  corpora- 
tion.    FUh  Bros.  Wagon  Co.  v.  lUh  (Wis.) 

463 

TftAOENAME. 
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TRANSFER  TICKET.    See  Carriers, 

27,28. 

TREATIES.     See   Aliens*   Notes    akd 
Briefs;  Contracts,  12. 

TRIAL. 

1.  The  constitutional  right  of  trial  by  Jury 
does  not  extend  to  proceedings  for  the  com- 
mitment  of  a  minor  to  a  reform  school.  Stale, 
OUon,  V.  Brown  (Minn.)  691 

2.  A  statute  providing  that,  on  confession 
in  open  court  by  one  charged  with  murder,  the 
court  shall  examine  the  witnesses  and  deteD> 
mine  the  degree  of  crime  and  pronounce  sen- 
tence accordingly,  is  not  in  violation  of  a 
constitutional  guaranty  that  "the  right  of 
trial  by  Jury  snail  be  inviolate."  Craig  v. 
State  (Ohio)  368 

8.  On  the  discharge  of  a  luror  for  sickness, 
and  Uie  drawing  of  anotner  luror,  under 
Dak.  Comp.  Laws,  g  7401,  which  authorizes 
such  drawing,  or  the  discharge  of  the  entire 
Juiy  and  the  Impaneling  of  another,  only  such 
peremptory  challenges  are  allowed  as  have  not 
been  already  exhausted  in  procuring  the  other 
eleven  jurors.    StaU  v.  HatUdahl  (N.  D.)    160 

4.  Where  there  is  no  controversy  in  regard 
to  the  facts  or  inferences  that  may  be  fairly 
drawn  therefrom,  the  question  of  negligence 
is  one  of  law  for  the  court  to  determine.  Man' 
ning  y.Ohuapeake  A  0.  R,  Co.  (W.  Va.)     271 

6.  The  question  of  negligence  must  be  left 
to  the  Jury  when  the  facts  or  the  inferences  to 
be  drawn  from  them  are  in  any  degree  doubt- 
ful.   Qratiot  v.  MiuouH  P.  B.  Co.  (Mo.)    189 

6.  The  Question,  whether  or  not  parents 
allowed  their  son  to  play  about  a  railroad  track 
and  depot  grounds,  so  as  to  be  regarded  as 
having  contributed  to  injuries  received  by 
him  there,  is  for  the  Jurv.  where  they  testify 
that  they  had  forbidden  him  so  to  do  after  re- 
ceiving notice  that  such  was  his  habit,  and 
were  ignorant  that  he  was  there,  at  the  time 
he  was  hurt.  Baker  v.  Flint  A  P.  M.  R.  Go. 
(Mich.)  164 

7.  Failure  of  one  approaching  a  railroad 
crossing  to  constantly  look  both  ways  for  the 
approach  of  trains  will  not  be  pronounced  neg- 
ligence by  the  court.  Gratiot  Y.  MiMouri  P. 
B.  Co.  (Mo.)  189 

8.  Whether  or  not  due  care  requires  one 
who,  after  observation  as  to  the  safety  of 
crossing  a  railroad  track,  has  received  the  im- 
oression  that  no  trains  are  approaching  the 
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crossing,  to  test  the  accuracy  of  such  impres- 
iion  by  further  observation  before  actine  upon 
it.  is  a  question  for  the  Jury,  and  not  for  the 
court.  Qratiot  y.  M%9aouH  P.  R  Go.  (Mo.)  189 

.  9.  An  instruction  that  it  is  the  duty  of  a 
person  attempting  to  cross  a  railroad  track  to 
exercise  the  degree  of  care  and  prudence  that 
an  ordinarily  careful  and  prudent  person  would 
exercise  under  the  circumstances  is  not  errone- 
ous because  it  fails  to  state  what  a  man  of  or- 
dinary prudence  would  do  at  such  a  time  and 
place.  Id. 

10.  To  sustain  the  action  of  the  trial  court 
in  overruling  a  demurrer  to  the  evidence, 
which  was  based  on  the  contention  that  it 
showed  coDlributory  negligence,  it  is  not 
necessary  to  decide  that  there  was  no  such 
negligence.  Id. 

11.  When  evidence  is  of  such  a  character 
that  it  would  be  the  duty  of  the  court  to  set 
aside  a  verdict  for  one  party,  it  will  in  the 
f  rst  instance  direct  a  verdict  for  the  other 
party.    Lutz  v.  Atlantic  d  F.  R,  Co.  (N.  M.) 

^  819 

12.  The  court  cannot  instruct  the  Jury  that 
their  verdict  must  not  exceed  a  certain  sum, 
although  two  former  verdicts  on  the  same  evi- 
dence have  been  set  aside  as  excessive  and  the 
verdict  on  a  third  trial  is  made  conclusive  by 
•tatute.    Illinois  0,  R.  Co,  v.  Minor  (yLias.) 

627 

18.  An  instruction  to  find  for  plaintiff  in  an 
action  by  an  employ^  for  personal  injuries,  if 
his  superior  directed  him  to  incur  a  danger  of 
which  he  was  ignorant,  is  erroneous  where 
no  such  question  is  raised  by  the  pleading. 
Jaek$onviUe,  T.  d  K,  W.  R,  Co.  v.  Galmn 
(Fla.)  337 

14.  A  charge  that  gross  negligence  will  Jus- 
tify exemplary  damages  is  incorrect  where  the 
term  "gross  is  not  limited  to  wantonness  or 
reckless  indifference.  Florida  8,  R.  Co.  v. 
Eirit  (Fla.)  681 

KOTEB.  AND  BbTEFB. 

Trial;  coercion  of  disagreeing  Jury;  by 
court;  by  bailiff  in  charge.  648 

UNBORN  CHILD.    Bee  Damages,  11. 

USURY.    See  also  Bakkb,  7. 

An  agreement  by  a  mortgagor  to  pay  all 
taxes  upon  the  land,  in  addition  to  full  legal 
interest  upon  the  mortgage,  is  not  usurious. 
Detroit  Common  Council  v.  Rent^  (Mich.)     69 

VILLAGE.    See  Estoppel,  1, 2. 

VOLUNTEER.     See  Master  aud  Seb- 

VANT,  2. 

VOTERS  AND  ELECTIONS.    See  also 
Municipal  Corporation  b,  1-4. 

1.  Innocent  irregularities  of  election  offi- 
cers, which  are  free  of  fraud  and  have  not 
prevented  a  full  and  fair  expression  of  the 
popular  choice,  will  not  vitiate  the  result  of 
an  election,  unless  the  Legislature  has  ex- 
preailyao  declared.    Bowers  y.  Smith  (Mo.) 
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2.  The  reception  by  election  Judges  of  votef 
\  at  two  polling  places  in  a  precinct  only  abooi 
76  feet  apart,  instead  of  at  one,  between  wbick 
the  voting  is  divided  according  to  the  alphabet 
ical  arrangement  of  the  voters'  names,  doc5 
not  invalidate  the  returns  from  that  precinct. 

U. 
8.  Where  a  candidate  for  office  makes  or 
timely  objection  to  the  ballot  as  published  by 
the  county  clerk  before  an  election  (Mo.  Be?. 
Stat.  1889,  g  4778),  the  former  cannot  after- 
wards object  to  the  result  for  an v  error  of  the 
clerk  in  admitting  names  upon  the  official  bal- 
lot not  properly  entitled  to  be  there.  '  Id. 

4.  The  "Australian  Ballot  Law"  (Mo. 
Rev.  Stat.  1889,  chap.  60,  art.  8)  does  not  limit 
the  range  of  choice  of  voters  in  Missouri  to  the 
persons  nominated  in  the  modes  prescribed  by 
it.  Id. 

6.  The  lack  of  any  nomination  does  not 
prevent  voting  for  a  person,  under  a  provisioo 
that  "the  voter  may  write  or  paste  upon  his 
ballot  the  name  of  any  person  for  whom  be 
decree  to  vote  for  any  office."  People,  Brad- 
ley, V.  8hav>  (N.  Y.)  606 

6.  The  fact  that  paster  ballots  placed  on 
ballots  for  town  officers  contain  also  the  names 
of  candidates  for  excise  commissioners,  who 
cannot  lawfully  be  voted  for  on  that  ticket, 
will  not  Justify  the  inspectors  in  refusing  to 
count  and  declare  them  in  stating  the  r»ult, 
where  these  paster  ballots  were  a  part  of  those 

{)rinted  at  private  expense  by  candidates  of  ao 
ndependent  meeting  or  caucus,  all  of  which 
were  alike.  Id. 

7.  A  name  written  on  an  official  ballot  in 

Elace  of  the  printed  name  of  a  candidate,  which 
i  erased,  does  not  constitute  a  valid  vote  under 
the  Louisiana  statute  requiring  "that  all  the 
names  of  persons  voted  for  shall  be  printed  on 
one  ticket  or  ballot."  State,  Miss,  v.  McElro^ 
(La.)  378 

8.  An  objection  that  a  clause  which  pro- 
vides that  ii  any  ballot  shall  have  thereon  a 
mark,  sign,  rignature,  or  device  other  than 
permitted  by  the  statute  it  shall  be  void,  is  un- 
constitutional because  the  voter  may  lose  hii 
vote  by  the  fraud  or  neglect  of  those  prepar- 
ing the  ballots,  is  not  aound.  The  most 
stnngent  directions  are  given  respecting  the 
preparation  of  the  official  ballots,  and  the  law 
presumes  that  they  will  be  obeyed.  State, 
Rantom,  v.  Bladt  (K.  J.)  W 

9.  The  fact  that  a  voter  may  be  compelled, 
in  exercising  his  right  to  vote,  to  deposit  a 
ballot  having  upon  it  the  name  or  style  of  a 
party  of  whose  principles  he  disapproves,  ia 
not  an  Illegal  deprivation  of  a  right  to  vote; 
for  if  a  voter  exerdses  his  right  to  erase  the 
names  of  all  the  candidates  on  the  ticket,  and 
inserts  the  names  of  persons  who  stand  for  an 
entirely  different  principle,  the  heading  of  the 
ticket  becomes  meaningless  as  an  expression 
of  the  voter's  sentiments.  Id. 

10.  Clauses  which  provide  that  only  those 
parties  casting  a  certain  percentage  of  the  vote 
at  the  last  election,  and  tht/c^e  parties  present- 
ing petitions  signed  bv  a  certain  number  of 
voters,  shall  be  entitled  to  official  ballots,  is  a 
valid  regulation  to  restrain  the  number  of  bat 
lots  to  be  printed  and  distributed  within  rea- 
sonable limits.  Iff' 
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11.  The  ri(^ht  to  vote  secared  by  the  New 
Jersey  CoDstitution  can  only  become  operative 
by  legislation;  and  any  reasonable  legislative 
regulation  for  the  purpoee  of  secarlng  an  en- 
forced secrecy  of  the  ballot  is  not  a  depriva- 
tion of  a  right  to  vote.  Id, 

12.  The  clause  of  an  election  Act,  prohibit- 
ing any  electioneering  on  an  election  day  with- 
in 100  feet  of  any  polling-place,  is  a  reasonable 
poUce  regulation  to  secure  good  order  about 
the  polls.  Id. 

Notes  and  Briefs. 

Voters  and  elections;  effect  of  irregularities 
In  nommntion  papers  or  in  voting  under  Aus- 
tralian ballot  laws.  754 

WATER-CLOSETS.   BeeBuiLDnios,  1,8. 

WATERS. 

Flats  in  the  bed  of  a  channel  into  which  the 
tide  flows,  but  from  which  it  wholly  ebbs  at 
low  water,  where  they  are  between  separate 
channels  of  a  fresh-water  stream,  are  to  be 
divided  in  Massachusetts,  by  analogy  to  lands 
on  a  fresh-water  stream,  between  riparian  own- 
ers, to  whom  the  title  thereto  is  given  by  the 
Ck)lonial  Ordinance  of  1641-47,by  straight  lines 
from  the  points  where  the  division  lines  of  the 
owners  end  on  the  bank  drawn  to  and  at  right 
angles  with  the  centre  line  of  the  tidsl  chan- 
nel at  the  ordinary  stage  of  the  waters.  Tap- 
pan  V.  Boftcn  Water  Pdtoer  Oo.  (Mass.)       853 

Notes  AJTD  Briefs. 

Waters;  rules  for  division  of  flats.  858 
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WATERWORKS.    Bee   Taxb^   11,   12, 

14,  15. 

WIIaLS. 

1.  A  devise  to  a  daughter  "for  and  durina^ 
her  natural  life,  unless  she  shall  be  married, 
in  which  case  her  life  estate  shall  cease,"  does 
not  make  an  illegal  condition  in  restraint  of 
marriage,  where  the  will  contains  nothing 
further  to  show  any  intent  to  prevent  her  mar- 
riage, but  merely  a  disposition  to  provide  her 
a  home  so  long  as  she  shall  need  it.  Mann  v. 
Jackson  (Me.)  707 

2.  The  inclusion  of  after-acquired  property 
in  an  instrument  of  conveyance,  and  the  res- 
ervation of  all  the  propertv  for  the  payment 
of  the  grantor's  debts,  will  compel  its  con- 
struction as  a  wHl  rather  than  as  a  deed,  when 
its  character  must  be  determined  from  its  face, 
—especially  if  it  provides  that  it  shall  not 
take  absolute  effect  until  the  grantor's  death. 
Orocker  v.  Smith  (Ala.)  576 

8.  A  court  of  equity  has  no  jurisdiction  to 
reform  a  will.     Bingd  v.  VoUi  (lU.)  821 

Notes  and  Briefs. 

Wills;  provision  to  terminate  on  marriage  of 
beneficiary.  707 

WITNESSES. 

An  offer  by  defendant  upon  plalntifTs  cross- 
examination,  to  show  that  she  is  an  habitual 
litigant,  is  properly  exdaded.  FaXmtri  y. 
Manhattan  B.  Ch.  (N.  Y.)  186 
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L.  R.  A.   CASES   AS   AUTHORITIES. 


OASES  IN  16  L.  R.  A. 


16  L.  R.  A.  33,  CLEMANS  v.  SUPREME  ASSEMBLY  R.  S.  G.  F.  131  N.  Y.  485, 
30  N.  E.  496. 

Breach  of  irarranty  In  insarance  policy.  , 

Cited  in  Foley  v.  Royal  Arcanum,  78  Hun,  226,  28  N.  Y.  Supp.  952,  holding  that 
false  answers  to  questions  the  answers  to  which  have  been  warranted,  avoid  con- 
tract; Schane  v.  Metropolitan  L.  Ins.  Co.  76  App.  Div.  274,  78  N.  Y.  Supp.  582, 
holding  it  not  question  for  jury  whether  warranties  in  insurance  application  were 
material;  Gaines  v.  Fidelity  &  C.  Co.  93  App.  Div.  531,  87  N.  Y.  Supp.  821,  hold- 
ing policy  of  accident  insurance  rendered  void  by  breach  of  warranty  that  bene- 
ficiary was  wife  of  insured. 

Cited  in  footnote  to  Globe  L.  Ins.  Asso.  v.  Wagner,  52  L.  R.  A.  649,  which  holds 
policy  not  avoided  by  false  statement  that  none  of  applicant's  brothers  dead. 

—  As  to  encumbrances. 

Cited  in  King  v.  Tioga  County  Patrons  Fire  Relief  Asso.  35  App.  Div.  59,  54 
N.  Y.  Supp.  1057,  holding  false  answer  as  to  encumbrances  on  property  voids 
policy  because  answer  a  warranty. 

As  to  healtli. 

Cited  in  Fidelity  Mut.  Life  Asso.  v.  McDaniel,  25  Ind.  App.  618,  57  N.  E.  645, 
holding  false  answer  that  insured  had  not  consulted  physician  since  date  of  orig- 
inal application  voids  policy;  Brady  v.  Industrial  Ben.  Asso.  79  Hun,  158,  29  N. 
Y.  Supp.  768,  holding  false  answer  as  to  health,  breach  of  warranty  voiding  pol- 
icy; Woehrle  v.  Metropolitan  L.  Ins.  Co.  21  Misc.  90,  46  N.  Y.  Supp.  862,  holding 
false  answer  to  question  as  to  whether  insured  is  in  sound  health  voids  policy, 
although  he  may  not  know  it  to  be  untrue;  Boyle  v.  Northwestern  Mut.  Relief 
Asso.  95  Wis.  318,  70  N.  W.  351,  holding  untrue  answer  as  to  sound  health, 
though  believed  to  be  correct,  voids  policy;  Provident  Sav.  Life  Assur.  Soc.  v. 
Llewellyn,  7  C.  C.  A.  581,  16  U.  S.  App.  405,  58  Fed.  942,  holding  verdict  should 
have  been  directed  for  company  where  insured  shown  to  have  had  delirium  tre- 
mens, when  application  stated  that  he  had  not,  and  who  died  two  months  there- 
after of  heart  failure  after  debauch. 

Distinguished  in  Jennings  v.  Supreme  Council  L.  A.  Ben.  Asso.  81   App.  Div. 
87,  81  N.  Y.  Supp.  90,  stating  that  answers  in  medical  examination  were  not 
warrantiesj^tat  representations  as  to  tlioir  truth  to  best  of  knowledge  and  belief. 
"^  1003 
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—  As    to   application    for   other    iimaraiice. 

Cited  in  Silverman  v.  Empire  L.  Ins.  Co.  24  Misc.  402,  53  N.  Y«  Supp.  407,  hold- 
ing false  warranty  as  to  declination  by  other  insurance  company  voids  policy; 
CJemans  v.  Supreme  Assembly  R.  S.  G.  F.  50  N.  Y.  S.  R.  520,  21  N.  Y.  Supp.  348, 
holding  fraudulent  concealment  by  agent  of  insurance  company  that  application 
he  had  made  for  insured  to  another  company  had  been  declined  prevents  warranty 
from  being  false;  Robinson  v.  Supreme  Commandery,  U.  O.  G.  C.  38  Misc.  100, 
77  N.  Y.  Supp.  Ill,  holding  answer  given  to  question  as  propounded,  in  regard  to 
other  insurance,  not  false  because  only  one  of  two  other  policies  carried,  men- 
tioned ;  Aloe  v.  Mutual  Reserve  Life  Asso.  147  Mo.  679,  49  S.  W.  553,  holding  false 
answer  to  question  whether  insured  had  applied  to  other  companies  and  been  de- 
clined voids  policy;  Kemp  v.  Good  Templars'  Mut.  Ben.  Asso.  46  N.  Y.  S.  R.  431, 
19  N.  Y.  Supp.  435,  holding  verdict  properly  directed  for  insurer  where  insured 
warranted  he  had  not  been  declined  by  any  other  company,  though  application  de- 
clined without  his  knowledge. 

Cited  in  note  (55  L.  R.  A.  125,  127,  131,  135,  137)  on  forfeiture  of  life  insur- 
ance  by  false  representations  as  to  previous  applications  for  insurance. 

Distinguished  in  Jacobs  v.  Northwestern  Life  Assur.  Co.  30  App.  Div.  286,  51 
N.  Y.  Supp.  967,  holding  false  statements  inserted  by  agents  and  medical  exam- 
iners after  correct  answer  by  insured,  as  to  applications  to  other  companies,  estop 
insurance  company. 

— —  As  to  ave. 

Cited  in  McCarthy  v.  Catholic  Knights,  102  Tenn.  352,  62  S.  W.  142,  holding 
policy  not  forfeited  when  insured  gave  false  answer  as  to  her  age,  when  it  appeared 
she  did  not  know  it. 

IVhen   Icno^vledve  of  avent  impated  to  principal. 

Cited  in  Desmond  v.  Supreme  Council,  C.  B.  L.  61  App.  Div.  94,  64  N.  Y.  Supp. 
406,  holding  knowledge  of  chief  examiner  of  insurance  company  that  application 
of  insured  to  another  company  had  been  declined  not  chargeable  to  insurer;  Levell 
V.  Royal  Arcanum,  9  Misc.  260,  30  N.  Y.  Supp.  205,  holding  that  knowledge  by 
committee  of  society  of  false  answers  by  insured  cannot  be  imputed  to  society; 
Bennett  v.  Massachusetts  Mut.  L.  Ins.  Co.  107  Tenn.  377,  64  S.  W.  758,  holding 
that  insured  can  recover  premiums  paid  on  policy,  where  false  answers  written 
by  medical  examiner,  although  company  would  have  been  estopped  thereby. 

Cited  in  footnotes  to  Dailey  v.  Preferred  Masonic  Mut.  Acci.  Asso.  26  L.  R.  A. 
171,  which  holds  forfeiture  prevented  by  secretary's  knowledge  of  other  insurance; 
Stemaman  v.  Metropolitan  L.  Ins.  Co.  57  L.  R.  A.  318,  which  denies  insurer's 
right  to  rely  on  warranty  by  applicant  that  answers  properly  recorded,  where 
medical  examiner  knew  otherwise;  Home  Ins.  Co.  v.  Mendenhall,  36  L.  R.  A.  374, 
which  holds  notice  to  insurance  agent  of  material  facts,  notice  to  company ;  Home 
Ins.  Co.  V.  Hancock,  52  L.  R.  A.  665,  which  holds  statement  that  life  tenant  has 
fee-simple  title  to  insured  property  will  not  avoid  policy  where  agent  knew  facts. 
Wittenbrock  v.  Parker,  24  L.  R.  A.  197,  which  holds  knowledge  by  one  member  of 
firm  of  lawyers  while  transacting  firm  business  imputed  to  other  members;  For- 
ward V.  Continental  Ins.  Co.  25  L.  R,  A.  637,  which  holds  agent's  knowledge  of  bill 
nf  sale  takes  same  out  of  operation  of  condition  as  to  title  and  encumbrances; 
Michigan  Shingle  Co.  v.  State  Invest.  Ins.  Co.  22  L.  R.  A.  319,  which  holds  for- 
feiture for  breach  of  warranty  of  clear  space  prevented  by  agent's  knowledge. 


33-43.]  L.  K.  A.  CASES  AS  AUTHORITIES.  1005 

16  L.  R.  A.  39.  McCAKN  v.  INTERNATIONAL  A  G.  N.  R.  CO.  84  Tex.  352,  31 

Am.  St.  Rep.  61,  19  S.  W.  547. 
LlmttattOB  of  carrier's  liability. 

Cited  in  Hartley  ▼.  St.  Louis,  K.  k  N.  W.  R.  Co.  115  Iowa,  617,  89  N.  W.  88, 
holding  carrier  not  liable  for  horse  injured  on  c(mnecting  line,  when  it  had  lim- 
ited its  liability  to  its  own  road;  Gulf,  C.  ft  S.  F.  R.  Co.  v.  Wilbanks,  7  Tex.  Civ. 
App.  495,  27  S.  W.  302,  holding  limitation  of  liability  to  its  own  line  does  not 
relieve  initial  carrier  from  liability  for  miscarriage  of  freight  by  connecting  line 
with  which  it  is  in  partnership;  Gulf,  C.  &  S.  F.  R.  Co.  v.  Williams,  4  Tex.  Civ. 
App.  297,  23  S.  W.  626,  holding  carrier  not  liable  for  failure  to  deliver  cattle 
beyond  its  own  line,  if  contract  for  liability  limited  to  own  road;  Jntemational 
&  G.  N.  R.  Co.  v.  Mahula,  1  Tex.  Civ.  App.  185,  20  S.  W.  1002,  holding  contract 
limiting  liability  to  loss  upon  its  own  line  inures  to  benefit  of  each  carrier  to  end 
of  route;  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Ewing,  51  C.  C.  A.  687,  114  Fed.  1021 
(dissenting  opinion),  as  to  limitation  of  carrier's  liability  to  its  own  line;  Fre- 
mont, E.  &  M.  Valley  R.  Co.  v.  New  York,  C.  &  St.  L.  R.  Co.  (Union  State  Bank  v. 
Fremont,  E.  Si  M.  Valley  R.  Co.)  66  Neb.  165,  59  L.  R.  A.  941,  footnote  p.  939,  sus- 
taining initial  carrier's  right  to  limit  liability  to  own  line. 

Cited  in  footnotes  to  Courteen  v.  Kanawha  Despatch,  55  L.  R.  A.  182,  which 
denies  carrier's  liability  for  accidental  destruction  of  property  while  in  warehouse 
on  pier,  awaiting  arrival  of  vessel  of  connecting  carrier ;  Taffe  v.  Oregon  R.  ft  Nav. 
Co.  58  L.  R.  A.  187,  which  denies  initial  carrier's  liability  under  bill  of  lading  be- 
yond own  line. 

16  L.  R.  A.  43,  CLEMENTS  v.  LOUISIANA  ELECTRIC  LIGHT  CO.  44  La.  Ann. 
692,  32  Am.  St.  Rep.  348,  11  So.  51. 

Survival    of    action. 

Cited  in  American  Sugar-Ref.  Co.  v.  Johnson,  9  C.  C.  A.  120,  13  U.  8.  App.  681, 
60  Fed.  513,  holding  that  action  for  negligently  causing  death  of  employee  survives 
for  acts  of  omission  as  well  as  of  commission. 

Liability    for   nejrllvence. 

Cited  in  McGuire  v.  Vicksburg,  S.  ft  P.  R.  Co.  46  La.  Ann.  1556,  16  So.  457, 
holding  railroad  liable  for  killing  man  not  seen  until  he  was  right  under  wheels, 
although  locomotive,  with  good  headlight,  was  moving  at  man's  walking  gait; 
Mitchell  V.  Raleigh  Electric  Co.  129  N.  C.  170,  55  L.  R,  A.  400,  85  Am.  St.  Rep. 
736,  39  S.  E.  801,  holding  each  of  two  electric  companies  using  same  poles  bound 
to  see  that  its  wires  properly  insulated  to  protect  servants  of  either  company; 
Henry  v.  Brackenridge  Lumber  Co.  48  La.  Ann.  954,  20  So.  221,  holding  master 
not  liable  for  death  of  employee  caught  in  belting  which  he  was  lacing,  where 
nothing  is  shown  as  to  how  accident  happened ;  Rucker  v.  Sherman  Oil  ft  Cotton 
Co.  29  Tex.  Civ.  App.  420,  68  S.  W.  818,  holding  owner  of  uninsulated  electric 
wire  liable  for  killing  of  one  coming  in  contact  therewith,  while  lawfully  on  awn- 
ing; Geismann  v.  Missouri-Edison  Electric  Co.  173  Mo.  675,  73  S.  W.  654,  holding 
it  to  be  duty  of  electric  company  to  use  every  available  precaution  to  keep  wires 
properly  insulated;  Knowlton  v.  Des  Moines  Edison  light  Co.  117  Iowa,  456,  90 
N.  W.  818,  holding  electric  company  liable  for  death  of  person,  due  to  improper 
insulation  of  its  wires;  Snider  v.  New  Orleans  ft  C.  R.  Co.  48  La.  Ann.  11,  18  So. 
695,  holding  failure  in  duty  to  employ  competent  motorman  not  sufficient  to  sup- 
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port  recovery  for  injury  due  to  collision,  unless  caused  thereby;  Weider  v.  Illinoia 
C.  R.  Co.  108  La.  157|  32  So.  366,  holding  carrier  not  liable  on  account  of  speed 
of  train  or  failure  to  post  lookout,  where  injured  flagman  would  have  been  run 
over  anyway. 

Cited  in  footnotes  to  Illingsworth  v.  Boston  Electric  Light  Co.  25  L.  R.  A.  552, 
which  holds  reasonable  care  to  keep  electric  wires  safe  due*  towards  persons 
licensed  to  approach  them;  Marino  v.  Lehmaier,  61  L.  R.  A.  812,  which  holds  vio- 
lation of  penal  statute  against  employing  children  of  certain  age  in  factory,  neg- 
ligence; Brown  v.  Edison  Electric  Illuminating  Co.  46  L.  R.  A.  745,  which  holds 
prima  facie  presumption  of  negligence  from  injury  to  boy  by  contact  with  exposed 
point  of  charged  wire  within  few  inches  of  small  roof  just  below  second-story  win- 
dow; Burt  V.  Douglas  Coimty  Street  R.  Co.  18  L.  R.  A.  479,  which  holds  company 
liable  for  electric  shock  of  passenger,  due  to  imperfect  insulation;  Moran  v.  Cor- 
liss Steam-Engine  Co.  45  L.  R.  A.  267,  which  holds  employer  using  defectively 
insulated  wire  with  slight  current  liable  for  injury  to  employee,  due  to  outside 
contact  with  dangerous  current;  Giraudi  v.  Electric  Improv.  Co.  28  L.  R.  A.  596, 
which  holds  failure  to  raise  electric  light  wires  on  roof  of  hotel  high  enough  to  pre- 
vent shock,  negligence;  Jackson  v.  Wisconsin  Teleph.  Co.  26  L.  R.  A.  101,  which 
holds  connection  of  barn  with  flagstaff  on  other  building  by  telephone  wire  renders 
company  liable  for  loss  of  bam  by  lightning  striking  flagstaff. 

Cited  in  notes   (32  L.  R.  A.  400)   on  negligence  as  to  electric  wires  on  or  in 
buildings;   (46  L.  R.  A.  71,  99)  on  right  of  servant  to  recover  damages  from  per- 
sons other  than  his  master  for  injuries  received  in  performance  of  duties. 
Contribatory    neffllKence. 

Cited  in  McLaughlin  v.  Louisville  Electric  Light  Co.  100  Ky.  189,  34  L.  R.  A. 
816,  37  S.  W.  851,  holding  contributory  negligence  not  shown  by  painter  coming 
in  contact  while  painting  house,  with  electric  wire  improperly  insulated,  used  for 
lighting;  Bemiss  v.  New  Orleans  City  &  Lake  R.  Co.  47  La.  Ann.  1675,  18  So.  711, 
holding  it  contributory  negligence  to  step  from  one  car  of  moving  train  to  another 
car  standing  near;  Perham  v.  Portland  Electric  Co.  33  Or.  472,  40  L.  R.  A.  808, 
72  Am.  St.  Rep.  730,  53  Pac.  14,  holding  workman  on  top  of  bridge,  killed  by  com- 
ing in  contact  with  electric  wires  carrying  high  voltage,  not  guilty  of  contributory 
negligence  because  he  crossed  on  top  braces  of  bridge ;  Mitchell  v.  Raleigh  Electric 
Co.  129  N.  C.  172,  55  L.  R.  A.  400,  85  Am.  St.  Rep.  735,  39  S.  E.  801,  holding  em- 
ployee has  right  to  presume  electric  light  wires  properly  insulated;  Indiana 
Natural  Gas  &  Oil  Co.  v.  O'Brien,  160  Ind.  276,  65  N.  E.  918,  holding  plaintiff 
not  required  to  negative  knowledge  of  defective  bridge  in  action  for  damages  for 
resulting  injury;  Potts  v.  Shreveport  Belt  R,  Co.  110  La.  6,  98  Am.  St.  Rep.  452. 
34  So.  103,  holding  performance  of  dangerous  duties  of  lineman's  occupation  not 
of  itself  contributory  negHgence. 

Cited  in  note  (49  L.  R.  A.  57)  on  contributory  negligence  in  entering  or  remain- 
ing in  employment. 

Distinguished  in  Smart  v.  Louisiana  Electric  Light  Co.  47  La.  Ann.  873,  17  So. 
346,  holding  electric  light  company  not  liable  for  death  by  shock  from  wire,  of 
experienced  lineman  employed  to  alter  position  of  two  live  wires. 
Police  poiver. 

Cited  in  State,  Cape  May,  D.  B.  &  S.  P.  R.  Co.,  Prosecuto^  v.  Cape  May,  59  N. 
J.  L.  403,  36  L.  R.  A.  655,  36  Atl.  696,  holding  ordinance  requiring  use  of  fenders 
on  trolley  cars  reasonable. 
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Cited  in  footnote  to  State  ew  rel.  Wisconsin  leleph.  Co.  v.  Janesville  Street  R. 
Co.  22  L.  R.  A.  759,  which  upholds  right  to  compel  guard  wires  for  uninsulated 
trolley  wires  crossing  telephone  wires. 

Erection  of  -vrlreii  emrrying  dAiiireroaa  cnrrent. 

Cited  in  footnote  to  Rutland  Electric  Light  Co.  v.  Marble  City  Electric  Light 
Co.  20  L.  R.  A.  821,  which  holds  electric  light  company  entitled  to  injunction 
against  erection  of  wires  carrying  dangerous  current. 

16  L.  R.  A.  45,  VOREIS  v.  NUSSBAUM,  131  Ind.  267,  31  N.  E.  70. 
Contract*  of  married   ^vomen  and   contract*   voidable   by   statnte. 

Cited  in  Leschen  v.  Guy,  149  Ind.  19,  48  N.  E.  344,  holding  that  notes  and  mort- 
gage executed  by  married  woman,  for  which  shares  of  stock  were  issued  to  her 
husband,  should  be  canceled;  Bowles  v.  Trapp,  139  Ind.  56,  38  N.  E.  406,  holding 
married  woman's  contract  as  surety  for  husband,  known  to  one  advancing  money, 
voidable  though  note  reads  "for  my  sole  use  and  benefit;"  Dickey  v.  Kalfsbeck,  20 
Ind.  App.  293,  50  X.  E.  590,  holding  complaint  need  not  plead  statute  in  enforc- 
ing liability  of  married  woman  in  conveyance  of  her  separate  property;  Kniss  v. 
Holbrook,  16  Ind.  App.  231,  44  ><.  E.  563,  holding  maker  of  note  given  for  patent 
right  not  absolutely  void  in  hands  of  innocent  purchaser;  Irwin  v.  Marquett,  26 
Ind.  App.  393,  84  Am.  St.  Rep.  297,  59  N.  E.  38,  holding  check  given  for  winnings 
at  gambling  game  void;  John  C.  Groub  Co.  v.  Smith,  31  Ind.  App.  689,  68  N.  E. 
1030,  holding  action  not  maintainable  against  married  woman  as  accommodation 
indorser  of  husband's  note;  Guy  v.  Liberenz,  160  Ind.  529,  65  N.  E.  186,  holding 
wife,  signing  note  and  mortgage  with  husband,  surety  only,  where  husband  alone 
receives  consideration. 

Cited  in  footnote  to  Kitchen  v.  Chapin,  57  L.  R.  A.  914,  which  holds  married 
woman  liable  on  her  guaranty  of  note  owned  by  her  and  payable  to  her  order. 

Kstoppel  ajBralnst  statutory  defense. 

Cited  in  Galvin  v.  Britton,  151  Ind.  14,  49  N.  E.  1064,  holding  estoppel  to  set- 
ting up  suretyship  shown  where  married  woman  induced  party  dealing  with  her 
husband  to  rely  on  his  representations  a^  to  his  ownership;  Goff  v.  Hankins,  11 
Ind.  App.  460,  39  N.  E.  294,  holding  married  woman  not  estopped  to  assert  pledge 
of  her  organ  as  surety  for  husband's  debt,  when  pledgee  knew  fact  of  ownership; 
Cole  V.  Temple,  142  Ind.  502,  41  N.  E.  942,  holding  married  woman  not  estopped 
to  assert  invalidity  of  note  and  mortgage  executed  as  surety  for  husband,  where 
it  appears  on  its  face  that  she  is  tenant  in  common;  Coats  v.  Gordon,  144  Ind. 
22,  41  N.  E.  1044,  holding  married  woman  not  estopped  under  statute  to  assert 
invalidity  of  mortgage  executed  by  herself  and  husband  as  tenants  by  entirety, 
though  knowing  it  to  be  invalid. 

Street  as   to  bona   fide  holders   of  statute   declarlnar   notes   -void. 

Cited  in  footnote  to  Lynchburg  Nat.  Bank  v.  Scott  Bros.  29  L.  R.  A.  827,  which 
holds  usury  forming  part  of  renewal  note  discounted  at  legal  rate  not  available  de- 
fense. 

16  L.  R,  A.  49,  SAYRE  v.  PHILLIPS,  148  Pa.  482,  33  Am.  St.  Rep.  842,  24  Atl.  76. 
'Validity  of  statutes  In  regulation  of  trade  and  police  po^vrer. 

Followed  in  Com.  v.  Zacharias,  3  Pa.  Super.  Ct.  264,  39  W.  N.  C.  409,  holding 
act  regulating  sale  of  drugs,  but  exempting  personal  representatives  and  widows. 
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invalid;  Ck)in.  v.  Zacharias,  181  Pa.  131,  40  W.  N.  C.  170,  37  Atl.  185,  discussing' 
invalidity  of  that  part  of  act  prohibiting  carrying  on  of  retail  drug  store  withoui 
license,  but  excepting  widows  of  pharmacists;  Densmore  v.  Erie,  20  Pa.  Co.  Ct. 
518,  7  Pa.  Dist.  R.  358,  holding  license  fee  for  riding  bicycles,  exacted  of  residents 
of  locality  only,  not  police  regulation,  and  invalid;  Ridley  Park  v.  Citizens'  Elec- 
tric Light  &  P.  Co.  7  Del.  Co.  Rep.  397,  9  Pa.  Super.  Ct.  619,  holding  that 
boroughs,  equally  with  cities,  can  impose  license  tax  on  electric  light  poles  erected 
in  borough  streets;  Clark's  Estate,  10  Pa.  Super.  Ct.  435,  44  W.  N.  C.  472,  Affirm- 
ing 7  Pa.  Dist.  R.  11,  20  Pa.  Co.  Ct.  444,  41  W.  N.  C.  280,  holding  act  providing,' 
that  executors  and  trustees  may  include  in  account  amount  paid  for  bond  of 
surety  company  as  part  of  lawful  expense,  unlawful  discrimination  against  indi- 
viduals; Com.  V.  Mintz,  19  Pa.  Super.  Ct.  285,  holding  act  regulating  sales  to 
junk-shop  keepers  and  second-hand  dealers,  except  when  made  by  plumbers  and 
house  owners,  valid;  Wilkes-Barre  v.  Garabed,  11  Pa.  Super.  Ct.  307,  holding  that 
legislature,  by  incorporating  municipality,  imparts  to  it  powers  necessary  to  pro- 
tection of  persons  and  property,  including  power  to  prevent  playing  of  musical 
instruments  on  street;  Cairo  v.  Feuchter,  159  111.  102,  42  X.  £.  308,  holding 
license  fee  required  of  wholesale,  and  not  of  retail,  liquor  dealers  unreasonable; 
State  V.  Montgomery,  94  Me.  201,  80  Am.  St.  Rep.  386,  47  Atl.  165,  holding  citi- 
zens of  one  state  can  go  into  another  state  to  engage  in  lawful  trade  without  moles- 
tation; Com.  V.  Densmore,  34  Pittsb.  L.  J.  N.  S.  346,  upholding  act  requiring  li- 
censing of  automobiles,  excepting  machines  in  stock. 

Cited  in  footnotes  to  Re  Bohen,  36  L.  R.  A.  618,  which  holds  ordinance  prohib- 
iting future  burial,  except  on  lots  already  purchased,  void  for  discrimination; 
Com.  use  of  Titusville  v.  Clark,  57  L.  R.  A.  348,  which  holds  void,  exemption  from 
license  tax  of  contractors  and  real-estate  dealers  only,  whose  business  less  than 
$1,000;  Knisely  v.  Cotterel,  50  L.  R.  A.  86,  which  sustains  statute  fixing  different 
rates  of  license  for  retailers,  wholesalers,  and  sellers  on  board  of  trade;  Broadfoot 
V.  Fayetteville,  39  L.  R.  A.  245,  which  sustains  statute  discriminating  in  favor 
of  nonresidents  of  city  as  to  allowing  stock  to  run  at  large ;  Carrollton  v.  Bazzette. 
31  L.  R.  A.  522,  whicn  holds  ordinance  requiring  license  from  persons  who  "tem- 
porarily reside  in  city"  before  selling  goods  void  for  discrimination;  Harrodsburg 
V.  Renfro,  51  L.  R.  A.  897,  which  holds  void,  ordinance  imposing  greater  license 
fee  for  sale  of  liquors  on  main  street  of  town  than  elsewhere;  Re  Sipe,  17  L.  R.  A. 
184,  which  holds  invalid,  ordinance  against  importing  goods  into  city  to  sell  at  auc- 
tion, except  on  paying  license  fee;  Re  Haskell,  32  L.  R.  A.  527,  which  sustains  li- 
cense for  specified  amount  for  retailers  having  fixed  place  of  business  in  city, 
though  heavier  than  that  charged  regular  dealers  at  fixed  places. 

Distinguished  in  Com.  v.  Zacharias,  5  Pa.  Dist.  R.  477,  holding  act  regulating 
sale  of  drugs,  but  exempting  personal  representatives  and  widows  from  provi- 
sions, valid  police  regulation. 

—  Peddlers. 

Followed  in  Wilcox  v.  Knoxville,  2  Pa.  Dist.  R.  721,  holding  borough  ordinance 
prohibiting  nonresidents  from  peddling,  void;  Shamokin  v.  Flannigan,  156  Pa.  43, 
26  Atl.  780,  holding  ordinance  prohibiting  peddling  without  license,  excepting  per- 
sons selling  products  of  own  farm  or  garden,  invalid. 

Cited  in  Com.  v.  Hance,  24  Pa.  Co.  Ct.  432,  holding  nonresident  merchant  solicit- 
ing orders  within  state  not  peddler  under  statute  regulating  sales  by  peddlers; 
Com.  V.  Snyder,  182  Pa.  633,  38  Atl.  356,  holding  local  act  which  exacts  heavy  li- 


49.]  L.  R.  A.  CASES  AS  AITTHORITIES.  1009 

■cense  fee  of  peddlers,  but  excopta  those  dealing  exclusively  with  merchants  of  cer- 
tain county,  unjuMt  discrimination;  Com.  v.  Harmel,  166  Pa.  94,  27  L.  R.  A.  389, 
36  W.  N.  C.  4,  5  Inters.  Com.  Rep.  92,  30  Atl.  1036,  holding  statute  regulating 
peddling  of  clocks  by  all  persons,  without  discrimination,  valid;  Danville  v. 
Weaver,  4  Pa.  Dist.  R.  769,  13  Lane.  L.  Rev,  86,  13  Lane.  L.  Rev.  246,  17  Pa.  Co. 
•Ct.  18,  2  Lack.  Legal  News,  198,  holding  ordinance  prohibiting  peddling  in  streets, 
except  certain  kinds,  and  of  these  exacting  license  only  from  milk  peddlers,  valid; 
Oom.  v.  Dunham,  4  Pa.  Super.  Ct.  77,  holding  act  prohibiting  sales  by  all  hawkers 
and  peddlers  in  certain  county  valid;  Port  Clinton  v.  Shafer,  5  Pa.  Dist.  R.  584, 
14  Lane.  L.  Rev.  29,  18  Pa.  Co.  Ct.  69,  holding  ordinance  requiring  canvassers  and 
peddlers  to  take  out  license,  but  excepting  persons  soliciting  orders  for  manufac- 
tures beyond  state  boundary,  invalid;  Com.  v.  Wormser,  7  Pa.  Dist.  R.  320; 
Allentown  v.  Diefenderfer,  6  Northampton  Co.  Rep.  97,  7  Del.  Co.  Rep.  88;  Worm- 
ser V.  Allentown,  7  Northampton  Co.  Rep.  39,  8  Pa.  Dist.  R.  650;  South  Bethle- 
hem V.  Hackett,  12  Lane.  L.  Rev.  199;  West  Pittston  v.  Dymond,  8  Kulp,  14, — 
holding  borough  ordinance  prohibiting  peddling  without  license,  except  by  those 
holding  mercantile  licenses,  invalid;  Warren  v.  Lewis,  16  Pa.  Co.  Ct.  177,  and  Com. 
V.  Hepner,  22  Pa.  Co.  Ct.  633,  holding  ordinance  permitting  sale  of  products  by 
farmers,  gardeners,  and  merchants  with  stores,  without  license  imposed  on  all 
•others  of  locality,  invalid:  State  v.  Mitchell,  97  Me.  73.  94  Am.  St.  Rep.  481,  53 
Atl.  887,  holding  peddlers'  license  act,  exempting  from  its  provisions  residents  of 
towns  paying  taxes  on  stock  to  amount  of  $25,  void. 

Cited  in  footnote  to  State  v.  Oarbroski,  60  L.  R.  A.  570,  which  holds  void, 
statute  exempting  veterans  from  requirement  for  peddling  license. 

Distinguished  in  Com.  v.  Deinno,  20  Pa.  Co.  Ct.  372,  holding  act  forbidding 
hawking  and  peddling  in  certain  county,  but  excepting  those  selling  their  own 
manufactures,  valid;  South  Easton  v.  Moser,  14  Lane.  L.  Rev.  238,  18  Pa.  Co.  Ct. 
•346,  holding  farmer  delivering  milk  to  customers  within  borough  limits  not  ped- 
dler within  ordinance;  Irwin  v.  Douglass,  30  Pittsb.  L.  J.  N.  S.  107,  8  Pa.  Dist. 
R.  506,  holding  proviso  that  license  fee  shall  not  be  required  of  farmers,  in  or- 
dinance requiring  fee  of  peddlers,  etc.,  not  an  exception. 

Cited  in  Mechanicsburg  v.  Koons,  18  Lane.  L.  Rev.  63,  holding  ordinance  prohib- 
iting any  person  from  doing  business  without  license,  but  exempting  tliose  selling 
to  local  business  menv  valid  as  tending  to  suppress  hurtful  competition ;  Cohen  v. 
Pl^Tnouth,  7  Kulp,  102,  holding  ordinance  requiring  license  to  solicit  orders  for  tea 
-and  coffee  invalid;  Brownback  v.  North  Wales  (Pa.)  49  L.  R.  A.  446,  45  Atl.  660, 
Affirming  10  Pa.  Super.  Ct.  230,  44  W.  N.  C.  260,  which  Reversed  16  Lane.  L. 
Rev.  511,  7  Pa.  Dist.  R.  326,  holding  ordinance  requiring  license  fee  from  all  per- 
sons soliciting  orders  for  merchandise  from  house  to  house  valid. 

— —  Auctioneers. 

Cited  in  Burnell  v.  Clark,  20  Pa.  Co.  Ct.  102,  holding  act  regulating  sale  of 
goods  at  auction  is  trade  regulation  discriminating  against  some  in  favor  of  other 
merchants;  Wormser  v.  Easton,  6  Northampton  Co.  Rep.  129,  holdinsj  ordinances 
requiring  license  fees  from  merchants  selling  or  advertising  to  sell  their  goods  as 
4iuction  consignment,  bankrupt,  assignment,  fire,  goods,  etc.,  invalid  discrimination. 
L.  R.  A.  Au.— Vol.  II.— 64. 
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16  L.  R.  A.  51,  INGALLS  ▼.  H0B6S,  156  Mass.  346,  32  Am.  St  Rep.  460,  81  N. 
£.  286. 

Implied    fVArranty    in    lease. 

Cited  in  Jamison  ▼.  Ellsworth,  115  Iowa,  01,  87  N.  W.  723,  holding  that  Iftssee  of 
farm  cannot  recover  for  insufficient  water  supply  when  no  claim  made  that  suffi- 
cient water  supply  impliedly  warranted;  Littlehale  v.  Osgood,  161  Mass.  343,  37 
N.  E.  375,  holding  question  as  to  implied  warranty  that  house  was  in  good  sani- 
tary condition,  not  having  been  raised  at  trial,  not  available  on  appeal. 

Cited  in  footnotes  to  Daly  v.  Wise,  16  L.  R.  A.  236,  which  holds  no  implied  cove- 
nant that  unfurnished  dwelling  leased  is  fit  for  residence;  Angevine  v.  Knox-Good- 
rich, 18  L.  R.  A.  264,  which  denies  implied  warranty  that  house  leased  for  dwelling 
is  habitable. 

Cited  in  note  (33  L.  R.  A.  456)  on  implied  covenant  in  lease  as  to  fitness  of 
property  for  purpose  intended. 

16  L.  R.  A.  53,  GEORGIA  SOUTHERN  &  F.  R.  CO.  v.  ASMORE,  88  Ga.  529,  15 

S.  E.  13. 
BJectinir  pasaenirer  for  nonpayment  of  fare. 

Cited  in  Phillips  v.  Southern  R.  Co.  114  Ga.  288,  40  S.  E.  268,  holding  that  pas- 
senger cannot  be  lawfully  ejected  for  not  paying  extra  fare  when  company  made  it 
impossible  for  him  to  purchase  ticket;  Coyle  v.  Southern  R.  Co.  112  Ga.  126,  37 
8.  E.  163,  discussing  question  whether  railwajt  obliged  to  carry  passenger  after 
ejection,  upon  offering  full  fare;  Central  R.  &  Bkg.  Co.  ▼.  Strickland,  90  Ga.  568^ 
16  S.  E.  352,  holding  it  question  for  jury  to  determine  whether  passenger  has  used 
proper  diligence  in  attempting  to  procure  ticket  before  boarding  train;  Garrison 
V.  United  R.  &  Electric  Co.  97  Md.  354,  99  Am.  St.  Rep.  452,  55  Atl.  371,  uphold- 
ing right  of  conductor  to  complete  ejection  of  passenger  refusing  to  pay  fare, 
although,  after  stopping  of  car,  friend  offers  to  pay. 

Cited  in  note  (16  L.  R.  A.  55)  on  payment  of  back  fare  for  distance  already 
ridden  as  condition  of  being  carried  further. 

16  L.  R.  A.  55,  MANNING  v.  LOUISVILLE  &  N.  R.  CO.  95  Ala.  392,  36  Am. 

St.  Rep.  225,  11  So.  8. 
Rlffbt   to   eject   pasHenjirer. 

Cited  in  Chicago  &  E.  I.  R.  Co.  v.  Adams,  60  111.  App.  573,  holding  passenger 
may  be  rightfully  ejected  from  train  if  he  refuses  to  pay  fare  between  stations 
for  which  he  holds  no  ticket;  McGhee  v.  Reynolds,  117  Ala.  420,  23  So.  68,  holding 
that  conductor  can  look  to  ticket  as  sole  contract  for  right  to  ride,  and,  if  void  on 
face,  can  expel  passenger  for  refusal  to  pay. 

Cited  in  note  (16  L.  R.  A.  53)  on  right  of  passenger  to  pay  fare  after  train 
begins  to  stop  for  purpose  of  ejecting  him. 

16  L.  R.  A.  56,  LIVERPOOL  &  L.  &  G.  INS.  CO.  v.  BOARD  OF  ASSESSORS,  44 

La.  Ann.  760,  11  So.  91. 
"Wliere  property  taxable. 

Followed  in  Parker  v.  Strauss,  49  La.  Ann.  1175,  22  So.  329,  holding  money  de- 
posited in  bank  to  credit  of  nonresident  firm  to  purchase  cotton,  taxable. 

Cited  in  Clason  v.  New  Orleans,  46  La.  Ann.  4,  14  So.  306,  holding  money  of  non- 
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resident  fimi  deposited  in  bank  to  its  credit  for  purchase  of  cotton,  taxable  where 
deposited;  Bluefields  Banana  Co.  v.  New  Orleans,  49  La.  Ann.  46,  21  So.  627,  hold- 
ing money  of  nonresident  corporation  in  hands  of  agent,  taxable;  State  ex  rel. 
Mechanics  &  T.  Ins.  Co.  t.  Board  of  Assessors,  47  La.  Ann.  1545,  18  So.  519,  hold- 
ing bonds  of  another  state,  held  there  as  security  for  insurance  company's  busi- 
ness, taxable  at  domicil  of  company;  Railey  v.  Board  of  Assessors,  44  La.  Ann. 
769,  11  So.  93,  holding  tax  on  "credits"  of  nonresident  void;  State  ex  rel.  Mechan- 
ics &  T.  Ins.  Co.  v.  Board  of  Assessors,  47  La.  Ann.  1508,  18  So.  462,  holding  pre- 
miums of  insurance  company  in  process  of  collection  taxable  where  collected ;  Xew 
Orleans  v.  Stempel,  175  U.  S.  313,  44  L.  ed.  177,  20  Sup.  Ct.  Rep.  110,  holding  cred- 
its in  form  of  notes  secured  by  mortgages  in  possession  of  nonresident's  agent, 
to  be  reinvested  when  collected,  taxable  in  his  possession;  Holland  v.  Silver  Bow 
County,  15  Mont.  462,  27  L.  R.  A.  798,  39  Pac.  575,  holding  real  estate  mortgages 
owned  by  nonresident  not  taxable;  P>ie  v.  Brcnneman,  60  C.  C.  A.  411,  122  Fed. 
789,  holding  bank  deposit  taxable  at  depositor's  domicil. 

Cited  in  footnotes  to  Grigsby  Constr.  Co.  v.  Freeman,  58  L.  R.  A.  349,  which 
holds  contractor's  outfit,  brought  into  state  for  use  for  several  months  in  con- 
structing railroad,  taxable  in  state;  Re  Whiting,  34  L.  R.  A.  232,  which  holds 
bonds  of  foreign  corporation  within  state,  though  owned  by  nonresident,  subject 
to  transfer  tax;  Myers  v.  Baltimore  County,  34  L.  R.  A.  309,  which  sustains  taxa- 
tion of  average  amount  of  live  stock  received  weekly  by  dealers. 

Distinguished  in  Liverpool  &  L.  &  6.  Ins.  Co.  v.  Board  of  Assessors,  51  La. 
Ann.  1032,  45  L.  R.  A.  526,  72  Am.  St.  Rep.  483,  25  So.  970,  holding  uncollected 
premiums  of  nonresident  insurance  company  not  taxable. 

16  L.  R.  A.  59,  DETROIT  v.  RENTZ,  91  Mich.  78,  51  N.  W.  787. 
TAzation  of  reml  estate  mortiraares  and  otHer  property. 

Cited  in  Savings  &  Loan  Soc.  v.  Multnomah  County,  169  U.  S.  428,  42  L.  ed. 
805,  18  Sup.  Ct.  Rep.  392,  holding  that  mortgage  interest  may  be  taxed  as  real 
estate,  though  held  by  nonresident ;  Standard  Life  &  Acci.  Ins.  Co.  v.  Board  of  As- 
sessors, 95  Mich.  467,  55  N.  W.  112,  holding  act  attempting  to  provide  that  banks 
and  insurance  companies  shall  not  have  deducted  from  assets  amount  of  real 
estate  mortgages  contravenes  right  to  uniformity  of  taxation;  Standard  Life  & 
Acci.  Ins.  Co.  v.  Board  of  Assessors,  91  Mich.  518,  52  N.  W.  17,  holding  that  value 
of  mortgages  assessed  as  real  estate  must  be  deducted  from  taxable  net  assets  of 
insurance  companies;  Latham  v.  Board  of  Assessors,  91  Mich.  513,  52  N.  W.  15, 
holding  that  assessors  must  assess  to  banks  the  mortgage  interests  they  hold, 
and  deduct  value  from  value  of  capital  stock ;  Michigan  Sav.  Bank  v.  Detroit,  107 
Mich.  248,  65  N.  W.  101,  holding  bank  should  have  appealed  for  review  of  illegal 
assessment  as  provided  by  law,  to  entitle  it  to  recover  taxes  paid  under  protest. 

Cited  in  footnotes  to  San  Gabriel  Valley  Land  &  Water  Co.  v.  Witmer  Bros.  Co. 
18  L.  R.  A.  465,  which  holds  mortgage's  duty  to  pay  tax  not  discharged  by  assign- 
ment before  tax  levied ;  Allen  v.  National  State  Bank,  52  L.  R.  A.  760,  which  sus- 
tains right  of  state  to  tax  nonresident  mortgagee's  interest  in  land  within  state ; 
Fuller  V.  Kane,  34  L.  R.  A.  308,  which  holds  <?tipulation  for  mortgagor  paying  all 
taxes  does  not  bind  him  to  pay  taxes  required  of  mortgagee  by  subsequent  stat- 
ute; Holland  v.  Silver  Bow  County,  27  L.  R.  A.  797,  which  holds  not  subject  to 
taxation,  real  estate  mortgage  owned  by  nonresident;  Liverpool  &  L.  &  G.  Ins.  Co. 
V.  Board  of  Assessors,  16  L.  R.  A.  5G,  wliich  holds  nonresident  not  taxable  for  debt 
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due  from  reflident;  Buck  v.  Miller,  37  L.  R.  A.  384,  which  holds  money  and  securi- 
ties retained  in  state  in  business  of  buying  and  selling  property  taxable  there 
though  owner  domiciled  elsewhere;  Hamilton  v.  Wilson,  48  L.  R.  A.  238,  which 
holds  void,  statute  for  taxation  of  personal  judgments  with  specified  exceptions. 
Distinguished  in  Holland  v.  Silver  Bow  County,  15  Mont.  462,  27  L.  R.  A.  798, 
39  Pac.  575,  holding  mortgages  and  other  securities  for  debt  held  by  nonresidents 
not  subject  to  taxation;  Adams  v.  Colonial  &  U.  S.  Mortg.  Co.  82  Miss.  403,  100 
Am.  St.  Rep.  (333,  34  So.  482,  holding  money  of  nonresidents  loaned  in  state  not 
taxable. 

Keeeiisary  formalities  for  Talld  act. 

Cited  in  Cohn  v.  Kingsley,  5  Idaho,  454,  38  L.  R.  A.  92,  49  Pac.  985,  dissenting 
opinion),  majority  holding  journals  of  both  houses  must  show  affirmatively  that 
constitutional  provisions  regarding  passage  of  bills  complied  with ;  Norman  v. 
Kentucky  Bd.  of  Managers,  93  Ky.  576,  18  L.  R  A.  566,  20  S.  W.  901  (dissenting 
opinion),  majority  holding  bill  cannot  become  law  unless  two  fifths  of  all  mem- 
bers of  legislature  vote  for  it,  vote  taken  by  yeas  and  nays  and  entered  in  jour- 
nal; New  Hanover  County  v.  Armour  Packing  Co.  135  N.  C.  69,  47  S.  E.  411,  hold- 
ing journals  of  Assembly  conclusive  evidence  of  passage  of  law. 

Cited  in  note  (23  L.  R.  A.  342)  on  conclusiveness  of  enrolled  bill. 

16  L.  R.  A.  81,  LATAH  COUNTY  v.  PETERSON,  3  Idaho,  398,  29  Pac.  1089. 
Public  fvayii  aad  rlflrhts  of  way. 

'  Cited  in  Towns  v.  Klamath  County,  33  Or.  232,  53  Pac.  604,  holding  act  provid- 
ing for  open  public  way  to  be  laid  out,  paid  for,  and  kept  in  repair  by  petitioner 
as  public  road,  valid;  Towns  v.  Klamath  County,  33  Or.  232,  53  Pac.  604,  uphold- 
ing statute  authorizing  taking  of  property  for  public  roads,  upon  petition. 

Cited  in  footnotes  to  Bradley  v.  Pharr,  19  L.  R.  A.  647,  whhch  denies  power  to 
construct  private  railroad  on  public  road;  Bell  v.  Lamborn,  20  L.  R.  A.  241,  which 
authorizes  taking  by  eminent  domain  of  right  of  way  to  carry  water  to  electric 
light  plant ;  Wisconsin  Water  Co.  v.  Winans,  20  L.  R.  A.  662,  which  denies  water- 
supply  company's  right  to  condemn  land  for  pipe  line;  Ex  parte  Bacot,  16  L.  R.  A. 
586,  which  authorizes  condemnation  of  right  of  way  to  connect  manufacturing  es- 
tablishment'with  railroad;  Paxton  &  H.  Irrigating  Canal  &  Land  Co.  v.  Farmers' 
&  M.  Irrig.  k  Land  Co.  29  L.  R.  A.  853,  which  holds  condemnation  of  land  for  ir- 
rigating ditches  to  be  "for"  public  purpose;  Welton  v.  Dickson,  22  L.  R.  A.  496, 
which  denies  right  to  condemn  land  for  private  road  from  land  cut  off  from  puh- 
Uc  highway. 

16  L.  R.  A.  85,  UNION  STOVE  &  MACH.  WORKS  v.  CASWELL,  48  Kan.  689, 

29  Pac.  1072. 
Second  appeal  in  50  Kan.  780,  32  Pac.  362. 

Principal   debtor  aa  iinrety. 

Cited  in  Hall  v.  Johnston,  6  Tex.  Civ.  App.  114,  24  S.  W.  861,  holding  exten- 
sion by  creditor  of  time  for  payment  of  indebtedness  due  from  firm  after  retire- 
ment of  partner  releases  him;  Miller  v.  Kennedyj  12  S.  D.  482,  81  N.  W.  906,  hold- 
ing agreement  by  mortgagee  with  purchaser,  against  objection  of  mortgagor,  to 
extend  time  of  payment  of  mortgage  assumed  by  purchaser  discharges  mortgagor; 
Mulvane  v.  Sedgley,  03  Kan.  112,  55  L.  R.  A.  555,  footnote  p.  552,  64  Pac.  1038, 
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Iiolding  action  on  notes  and  to  foreclose  mortgage  security  barred  when  action 
against  purchaser  assuming  mortgage  barred  by  limitation:  Bowling  v.  Garrett, 
49  Kan.  520,  33  Am.  St.  Rep.  377,  31  Pac.  135,  holding  purchaser  of  real  estate 
assuming  mortgage  indebtedness  becomes  principal  debtor  and  mortgagor,  surety. 


16  L.  R.  A.  90,  CENTRAL  TRl  ST  CO.  v.  MARIETTA  &  N.  G.  R,  CO.  51  Fed.  15. 

T¥heii  receiver  boond  hy  prevlomi  aiirreemeiits. 

Cited  in  United  States  v.  De  Coursey,  82  Fed.  304,  holding  receiver,  not  party 
to  tariff  agreement  in  which  railroad  had  entered,  not  criminally  liable  for  failure 
to  follow  it:  Commercial  Pub.  Co.  v.  Beckwith,  167  N.  Y.  336,  60  N.  E.  642,  hold- 
ing that  receiver  of  publisliing  company  who  adopts  its  contracts  incurs  its  obli- 
gations. 

("ited  in  footnote  to  Bell  v.  American  Protective  League,  28  L.  R,  A.  452,  which 
denies  receiver's  liability  on  covenants  of  lease  as  assignee  of  term. 

16  L.  R.  A.  91,  RICHMOND  &  D.  R.  CO.  v.  SCOTT,  88  Va.  958,  14  S.  E.  763. 

NejBrllK^nce  of  paasenarer. 

Cited  in  Georgia  Southern  &  F.  R.  Co.  v.  Cartledge,  116  Ga.  170,  59  L.  R.  A. 

122,  42  S.  E.  405,  holding  negligent  act  of  mail  car  employee,  while  passing  let- 
ters out  under  grab  on  side  of  car,  proximate  cause  of  resulting  injury  to  hand; 
Benedict  v.  Minneapolis  &  St.  L.  R.^Co.  86  Minn.  228,  57  L.  R.  A.  641,  91  Am.  St. 
Rep.  345,  90- N.  W.  360,  holding  one  thrusting  his  head  beyond  line  of  moving  car, 
whereby  his  head  comes  in  contact  with  post,  negligent. 

Cited  in  footnotes  to  Carrico  v.  West  Virginia  C.  &  P.  R.  Co.  24  L.  R.  A.  50, 
v?hich  holds  that  negligence  in  protruding  arm  from  car  window  will  not  prevent 
recovery  for  injury  if  danger  known  to  carrier;  Benedict  v.  Minneapolis  &  St.  L. 
R.  Co.  57  L.  R.  A.  639,  which  holds  exposure  of  body  beyond  side  of  moving  train, 
by  passenger  on  platform,  negligence:  Clark  v.  Louisville  &  N.  R.  Co.  36  L.  R.  A. 

123,  which  holds  slight  projection  of  elbow  from  car  window  while  passing  through 
tunnel,  negligence. 

NeffllK^i^c^  ^'  carrier. 

Cited  in  footnotes  to  Kird  v.  New  Orleans  &  N.  W.  R.  Co.  60  L.  R.  A.  727, 
which  holds  construction  of  freight  platform  so  near  track  that  passenger's  elbow, 
protruding  slightly,  comes  in  contact,  gross  negligence:  Elliott  v.  Newport  Street 
R,  Co.  23  L.  R.  A.  208.  which  holds  passenger  permitted  to  ride  on  footboard  not 
bound  to  anticipate  danger  from  trolley  poles. 

16  L.  R.  A.  94,  EDGERTON  v.  EDGERTON,  12  Mont.  122,  33  Am.  St  Rep.  557, 
29  Pac.  966. 

CollAteml  attAck  on  Jiidirnient«. 

Followed  in  State  ex  rel.  Giroux  v.  Giroux,  19  Mont.  158,  47  Pac.  798,  holding 
decree  of  divorce  by  another  state  voidable  only. 

Cited  in  Johnson  v.  Puritan  Min.  Co.  19  Mont.  47,  47  Pac.  337,  denying  right 
to  make  collateral  attack  on  judgment ;  Haupt  v.  Simington,  27  Mont.  485,  94  Am. 
St.  Rep.  839,  71  Pac.  072,  holding  that  judgment  valid  on  its  face  cannot  be  at- 
tacked  collaterally^  although  it  may  be  void  for  want  of  service  of  summonii. 
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Hnsband'a  liability  for  ^rife'ii  mipport. 

Cited  in  footnote  to  Kirk  v.  Chinstrand,  56  L.  R.  A.  333,  which  holds  husband 
refusing  to  permit  wife  to  live  with  him  liable  for  her  support  where  she  chooses 
to  live. 

Appeal  from  orders  for  pAyment  of  alimony. 

Cited  in  Lesh  v.  Lesh,  21  App.  D.  C.  485,  holding  order  for  payment  of  alimony 
pendente  lite  appealable. 

16  L.  R.  A.  103,  SPARROW  v.  POND,  49  Minn.  412,  32  Am.  St.  Rep.  571,  52  N. 
W.  36. 


LeTy  on,  mnd  Mile  of,  cropa. 

Cited  in  notes  (23  L.  R.  A.  258,  259)  on  crops  as  personal  property  for  purpose 
of  levy  and  sale;  (23  L.  R.  A.  462,  477)  on  sale  or  mortgage  of  future  crops. 

16  L.  R.  A.  106,  HERR  v.  LEBANON,  149  Pa.  222,  34  Am.  St.  Rep.  603,  24  Atl. 

207. 
Proximate  canae  of  Injury. 

Cited  in  Missouri  P.  R.  Co.  v.  Columbia,  65  Kan.  400,  58  L.  R.  A.  404,  69  Pac 
338,  holding  severe  gale  proximate  cause  of  grain  doors  being  blown  onto  tracks, 
which  resulted  in  derailment  of  engine,  and  injury;  Storey  v.  New  York,  29  App. 
Div.  321,  51  N.  Y.  Supp.  580,  holding  mound  in  street,  caused  by  excavation  of  dirt, 
obstructing  view  of  child  and  driver  of  cart  approaching,  not  proximate  cause  of 
death  of  child,  run  over  by  cart;  Habecker  v.  Lancaster  Twp.  16  Lane.  L.  Rev.  180, 
9  Pa.  Super.  Ct.  556,  44  W.  N.  C.  53,  holding  breaking  of  hold-back  strap  proxi- 
mate cause  of  horse  veering  to  one  side  into  unguarded  quarry  hole;  Cage  v. 
Franklin  Twp.  11  Pa.  Super.  Ct.  538,  holding  township  not  liable  for  injury  caused 
by  horse  balking  and  backing  70  feet,  over  unguarded  wing  wall  of  bridge;  Closser 
V.  Washington  Twp.  11  Pa.  Super.  Ct.  12C,  holding  that  jury's  finding  that  proxi- 
mate cause  of  horse  backing  over  embankment  was  narrowne9s  of  way  and  absence 
of  guard  rails  justified  recovery;  Dixon  v.  Butler  Twp.  4  Pa.  Super.  Ct.  340,  40  W. 
N.  C.  212,  holding  township  not  liable  for  death  caused  by  frightened  horses,  owing 
to  absence  of  rail  between  highway  and  railway  track;  Swanson  v.  Crandall,  2  Pa. 
Super.  Ct.  89,  39  W.  N.  C.  26,  holding  keeping  of  revolver  in  drawer,  where  child 
found  and  discharged  it,  not  proximate  cause  of  resulting  injury;  Boone  v.  East 
Norwegian  Twp.  192  Pa.  209,  44  \V.  N.  C.  285,  43  Atl.  1025,  holding  absence  of 
guard  rail  at  side  of  road  proximate  cause  of  accident,  where  horse  kicked  over  shaft 
and  went  do>m  embankment;  Card  v.  Columbia  Twp.  191  Pa.  270,  43  Atl.  217,  hold- 
ing township  not  liable  where  accident  occurred  by  traces  dropping  from  whifBetree, 
causing  horses  to  run  away  and  throw  vehicle  over  unguarded  bank;  Schaeffer 
V.  Jackson  Twp.  150  Pa.  150,  18  L.  R.  A.  103,  30  Am.  St.  Rep.  792,  24  Atl.  629. 
holding  defect  in  highway  not  proximate  cause  of  injury  to  traveler  thrown  from 
buggy,  where  buggy  wrecked  by  running  horse  before  defect  reached;  Conner  v. 
Fleer,  28  Pa.  Co.  Ct.  503,  holding  bars  on  windows,  preventing  one  from  escaping 
after  discovery  of  danger,  not  proximate  cause  of  injury  by  explosion;  Pautz  v. 
Plankinton  Packing  Co.  118  Wis.  51,  94  N.  W.  654,  holding  defective  wooden 
wheel,  causing  iron  wheel  to  break,  proximate  cause  of  injury  resulting  therefrom. 

Distinguished  in  Yoders  v.  Amwell  Twp.  172  Pa.  456,  37  W.  N.  C.  513,  51  Am. 
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St.  Rep.  750,  33  Atl.  1017,  holding  township  not  relieved  for  failure  to  put  guard 
Tails  on  bridge,  off  which  horse  backed  vehicle,  because  such  accident  could  not 
have  been  foreseen. 

■ContribiitorT  nesKK^nce. 

Cited  in  Kitchen  v.  Union  Twp.  171  Pa.  157,  33  Atl.  76,  holding  township  not 
relieved  from  responsibility  by  reason  of  any  concurring  negligence  of  injured, 
when  accident  caused  by  frightened  horse  dashing  over  unguarded  bank;  Thayne 
T.  Scranton  Traction  Co.  8  Pa.  Super.  Ct.  455  (dissenting  opinion),  majority  hold- 
ing presence  of  passenger  on  rear  platform  contributed  to  accident  by  which  he 
"Was  injured. 

16  L.  R.  A.  108,  LANGENBERG  v.  DECKER,  131  Ind.  471,  31  N.  E.  190. 
Vjimlt  of  learlslAtive,  executive,  and  Judicial  po^vreni. 

Cited  in  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Backus,  133  Ind.  658,  33  N.  E. 
432,  and  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Backus,  133  Ind.  547,  18  L.  R.  A. 
743,  33  N.  E.  421,  denying  judicial  powers  to  state  board  of  tax  commissioners; 
JRc  Sims.  54  Kan.  6,  25  L.  R.  A.  112,  footnote  p.  110,  46  Am.  St.  Rep.  261,  37  Pae. 
135,  declaring  invalid,  statute  conferring  on  county  attorney  power  to  imprison 
for  contempt;  Ellis  v.  Steuben  County,  153  Ind.  92,  54  N.  E.  382,  upholding,  as 
not  imposing  judicial  power,  statute  requiring  county  surveyor  to  inspect  and  ac- 
•cept  drains;  Purnell  v.  Mann,  105  Ky.  116,  50  S.  W.  264,  sustaining  validity  of 
■act  providing  for  election  of  county  commissioners  by  state  board  of  three  mem- 
bers; Vigo  County  v.  Stout,  136  Ind.  59,  22  L.  R.  A.  401,  35  N.  E.  683,  holding 
that  court  can,  by  order,  regulate  running  of  elevator  in  courthouse,  and  that 
•county  officials  cannot  discontinue  its  use;  Re  Huron,  58  Kan.  157,  36  L.  R.  A.  824, 
^62  Am.  St.  Rep.  614,  48  Pac.  574  (dissenting  opinion),  majority  holding  statute 
conferring  on  notary  public  power  to  commit  witness  for  contempt,  invalid;  People 
ex  rel.  MacDonald  v.  Leubischer,  34  App.  Div.  593,  54  N.  Y.  Supp.  869  ( concurring 
opinion)  holding  commissioner  appointed  by  another  state  to  take  deposition  has 
no  power  to  commit  witness  for  contempt;  Pratt  v.  Breckenridge,  112  Ky.  11,  65 
S.  W.  136,  holding  act,  so  far  as  providing  for  appointment  of  election  commission- 
•ers  by  legislature,  invalid. 

Cited  in  footnotes  to  People  ex  rel.  Kern  v.  Chase,  36  L.  R.  A.  105,  which  holds 
Torrens  law  unconstitutional  as  attempt  to  delegate  judicial  power  to  registrar  of 
titles ;  Re  Clark,  28  L.  R.  A.  242,  which  upholds  right  to  summarily  enforce  answer 
by  imprisoning  witness;  State  ex  rel.  Ellis  v.  Thome,  55  L«.  R.  A.  956,  which  sus- 
tains statute  for  appointing  commissioners  by  circuit  judge  to  review  and  correct 
■apportionment  of  state  and  county  taxes. 

16  L.  R.  A.  115,  FRANK  v.  FRAYLOR,  130  Ind.  145,  29  N.  E,  486. 
-Surety's  rlirA^t  of  •abrogation  aad  contribution. 

Cited  in  Zimmerman  v.  Gaumer,  152  Ind.  563,  53  N.  E.  829,  holding  that  one 
defendant,  assignee  of  judgment  he  has  paid,  cannot  have  execution  until  it  is 
judicially  settled  that  he  is  so  entitled  as  against  other  defendants;  Peirce  v. 
•Garrett,  65  111.  App.  687,  holding  that  surety  who  has  paid  mortgage  can  assign 
his  right  of  subrogation  to  third  party. 

Cited  in  footnotes  to  Merchants'  Nat.  Bank  v.  Great  Falls  Opera  House  Co.  45 
li.  R.  A.  285,  which  authorizes  surety  to  take  assignment  of  judgment  paid  by 
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him  as  basis  for  contribution  from  cosureties ;  Pace  v.  Pace,  44  L.  R.  A.  459,  which 
sustains  right  of  surety  paying  obligation,  to  receive  dividend  on  entire  debt 
from  cosurety's  insolvent  estate. 

16  L.  R.  A.  119,  SANBORN  v.  DETROIT,  B.  C.  &  A.  R.  CO.  91  Mich.  538,  52  X. 
W.  163. 

Report  of  second  appeal  in  99  Mich.  2,  57  N.  W.  1047. 

Ne8rllirc>nce  In  not  grl^inir  nlg-nalii  at  eronalnfcii. 

Cited  in  Philadelphia  &  B.  C.  R.  Co.  v.  Holden,  93  Md.  423,  49  Atl.  625,  holding 
failure  to  blow  whistle  at  station  2,000  feet  from  private  crossing  not  negligence 
as  to  one  using  crossing:  Lonergan  v.  Illinois  C.  R.  Co.  87  Iowa,  762,  17  L.  R.  A. 
258,  53  N.  W.  236,  holding  railroad  negligent  in  running  train  past  team  unload- 
ing on  railway  land,  without  ringing  bell  at  crossing  near  by;  Lau  v.  Lake  Shore 
&  M.  S.  R.  Co.  120  Mich.  125,  79  N.  W.  13  (dissenting  opinion),  majority  holding 
bicyclist  guilty  of  contributory  negligence  in  not  dismounting  to  look  and  listen 
when  view  obstructed,  instead  of  assuming  signals  would  be  given. 

Cited  in  footnotes  to  Vandewater  v.  New  York  &  N.  E.  R.  Co.  18  L.  R.  A.  772,. 
which  holds  that  engineer's  failure  to  give  statutory  signals  at  crossing  will  not 
render  company  liable  per  se;  Butcher  v.  West  Virginia  A  P.  R.  Co.  18  L.  R  A. 
519,  which  holds  company  not  liable  for  failure  to  give  crossing  signal  unless  in- 
jury proximate  result;  Czech  v.  Great  Northern  R.  Co.  38  L.  R.  A.  302,  which 
holds  company  liable  for  failure  to  give  signals  at  particularly  dangerous  farm 
crossings,  when  required  in  exercise  of  reasonable  care;  Wragge  v.  South  Caro- 
lina &  G.  R.  Co.  33  L.  R.  A.  191,  which  holds  company  liable  for  failure  to  give 
crossing  signal,  contributing  to  collision;  Lillstrom  v.  Northern  P.  R.  Co.  20  L. 
R.  A.  587,  which  holds,  as  highway  crossing  railroad,  road  openly  used  and  recog- 
nized as  such;  Stewart  v.  Cincinnati,  W.  &  M.  R.  Co.  17  L.  R.  A.  539,  which  holds 
railroad  company  continuing  farm  crossing  required  to  use  care  to  make  it  safe: 
Louisville  &  N.  R.  Co.  v.  Bodine,  56  L.  R.  A.  506,  which  requires  signals  for  pecu- 
liarly dangerous  special  train  at  private  crossing  used  by  public:  Reynolds  v. 
Great  Northern  R.  Co.  29  L.  R.  A.  695,  which  denies  duty  to  signal  train's  ap- 
proach at  private  crossing  as  to  one  driving  on  highway  parallel  with  track. 

Cited  in  note  (17  L.  R.  A.  254,  255)  as  to  whose  benefit  signals  by  approaching 
trains  are  required  by  statute  at  railway  crossings. 

AdmliiHlbllfty  of  evidence. 

Cited  in  Sanborn  v.  Detroit,  B.  C.  &  A.  R.  Co.  99  Mich.  2,  57  N.  W.  1047,  holding 
evidence  that  immediately  after  accident  it  was  talked  over  by  witnesses  that 
statutorj^  signal  not  given,  properly  rejected. 

16  L.  R.  A.  130,  STATE  v.  Cl'TSHALL,  110  N.  C.  538,  15  S.  E.  261. 
Jarlsdictlon  of  crime. 

Cited  in  State  v.  Buchanan,  130  N.  C.  6G2,  41  S.  E.  107,  holding  prisoner  en- 
titled to  show  crime  charged  was  committed  in  another  state  by  evidence  of 
prosecution  tending  to  establish  such  defense;  State  v.  Hall,  114  N.  C.  912.  28  L. 
R.  A.  59.  41  Am.  St.  Rep.  822,  19  S.  E.  602,  holding  that  one  shooting  across  bor- 
der and  killing  person  in  another  state  cannot  be  convicted  of  murder  in  state 
from  which  shot  fired;  State  v.  Hall,  115  N.  C.  817,  28  L.  R,  A.  292,  44  Am.  St. 
Rep.  501.  20  S.  E.  729,  holding  that  one  shooting  across  border  and  killing  person 
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in  another  etate  cannot  be  extradited  as  fugitive  from  justice  from  state  where 
shot  fired  to  state  where  murder  committed;  Watson's  Petition,  10  R.  I.  345,  33 
Atl.  873,  holding  that  bigamy  can  only  be  committed  in  county  and  state  where 
second  marriage'  takes  place. 

Cited  in  note  (28  L.  R,  A.  60)  on  locality  of  crime  committed  by  shooting  or 
striking  across  state  boundary. 

Distinguished  in  SUte  v.  Caldwell,  116  N.  C.  803,  20  S.  E.  523,  holding  act 
valid  which  provides  for  punishment  in  county  where  death  happens  as  result  of 
violence  inflicted,  or  poison  administered,  without  state. 

"Wbea  person  entitled  to  olllee. 

Cited  in  State  ex  rel.  Greene  v.  Owen,  125  N.  C.  215,  34  S.  E.  424,  holding 
elected  member  of  board  of  education  entitled  to  office  until  expiration  of  term, 
notwithstanding  amendments  changing  board;  Walser  ex  rel.  Wilson  v.  Jordan,  124 
N.  C.  709,  33  S.  E.  139,  holding  clerk  of  court  elected  for  term  not  expired  entitled 
to  hold  his  office  as  property  under  law  of  land,  notwithst-anding  amendments  abol- 
ishing office. 

16  L.  R.  A.  136,  PALMERl  v.  MANHATTAN  R.  CO.  133  N.  Y.  261,  28  Am.  St. 

Rep.  632,  30  N.  E.  1001. 
Llnblllty  of  principal   for  torta  of  agrents. 

Cited  in  Flora  v.  Russell,  138  Ind.*161,  37  N.  E.  593,  holding  that  acts  of  rail- 
road^s  agents  in  obtaining  search  warrant  fbr  tobacco  which  defendant  accused  of 
taking  were  acts  of  principal;  Atchison,  T.  &  S.  F.  R.  Co.  v,  Henry,  55  Kan. 
723,  29  L,  R.  A.  467,  footnote  p.  465,  41  Pac.  952,  holding  railroad  liable  for  false 
imprisonment  of  passengers,  caused  by  conductor  acting  in  line  of  authority; 
Richberger  v.  American  Exp.  Co.  73  Miss.  169,  31  L.  R.  A.  391,  55  Am.  St.  Rep. 
522,  18  So.  922,  holding  express  company  liable  for  maltreatment  and  abuse  of 
customer  by  one  of  its  servants  immediately  after  delivery  to  him  of  receipt  for 
amount  of  overcharge;  West  Chicago  Street  R.  Co.  v.  Luleich,  85  111.  App.  6.52, 
holding  railway  liable  for  false  arrest  of  passenger  by  request  of  conductor,  for 
alleged  passing  of  counterfeit  money  for  fare;  Murray  v.  l^high  Valley  R.  Co.  66 
Conn.  519,  32  L.  R.  A.  539,  34  Atl.  506,  holding  railroad  liable  for  negligence  of 
servants  of  another  road  over  which  its  train  is  running  under  contract,  causing 
injur>'  to  passenger ;  Monnier  v.  New  York  C.  &  H.  R.  R.  Co.  70  App.  Div.  409.  75  N. 
Y.  Supp.  521,  holding  railroad  liable  for  ejection  from  train  of  passenger  who  re- 
fused to  pay  on  train  fare  to  his  station,  after  inability  to  purchase  ticket  at  station ; 
McLeod  V.  New  York,  C.  &  St.  L.  R.  (o.  72  App.  Div.  119,  76  N.  Y.  Supp.  347, 
holding  railroad  liable  for  false  arrest  of  passenger  accused  of  theft  by  one  of  its 
detectives  on  train ;  Hart  v.  Metropolitan  Street  R.  Co.  G5  App.  Div.  495,  72  N.  Y. 
Supp.  797,  holding  carrier  liable  for  injury  to  passenger  thrown  by  gripman  from 
front  platform  of  car  he  had  safely  boarded;  Nowaek  v.  Metropolitan  Street  R. 
Co.  166  N.  Y.  440,  54  L.  R.  A.  595,  82  Am.  St.  Rep.  691,  60  N.  E.  32,  holding  evi- 
dence admissible  against  corporation  that  its  agent  attempted  to  bribe  witnesses, 
■where  it  was  shown  he  was  engaged  to  "see  to  the  witnesses"  and  took  this  method 
to  get  evidence;  Craven  v.  Blooniingdale.  54  App.  Div.  269,  66  N.  Y.  Supp.  525, 
holding  master  liable  for  arrest  caused  by  his  driver,  of  one  in  whose  rightful  pos- 
Kcssion  was  oven  which  driver  had  delivered :  Dupre  v.  Cliilds,  52  App.  Div.  309, 
65  N.  Y.  Supp.  179,  holding  restaurant  keeper  liable  for  arrest  by  its  manager  of 
guest  leaving  restaurant  without  being  scrvt^d,  and  not  stopping  at  cashier's  desk 
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in  accordance  with  rule;  Warren  v.  Dennett,  17  Misc.  90,  39  N.  Y.  Supp.  830, 
holding  restaurant  keeper  liable  for  false  imprisonment  of  guest,  arrested  and  held 
by  police  officer  at  request  of  manager;  Van  Siden  v.  Jamaica  Electric  Light  Co. 
45  App.  Div.  4,  61  N.  Y.  Supp.  210,  holding  company  liable  for  trespass  of  its 
workmen  in  cutting  trees  to  string  wires  under  direction  of  its  manager;  Scott  v. 
New  York,  27  App.  Div.  245,  50  N.  Y.  Supp.  191,  holding  city  liable  for  agent's 
forcibly  taking  from  passing  boy,  satchel  mistakenly  supposed  to  be  one  of  those 
agent  was  engaged  in  removing  to  place  of  detention;  Miller  v.  King,  21  App. 
Div.  200,  47  N.  Y.  Supp.  534  (concurring  opinion),  majority  holding  company  not 
liable  for  expulsion  from  train  of  passenger  with  ticket  to  station  at  which  train 
did  not  stop;  O'Connell  v.  Samuel,  81  Hun,  360,  30  N.  Y.  Supp.  889,  holding  that 
agent  of  credit  house,  who  assaulted  woman  resisting  his  entrance  to  house  to  re- 
take possession  of  property,  may  have  been  within  scope  of  authority;  Tiemey  v. 
Syracuse,  B.  &  N.  Y.  R.  Co.  85  Hun,  152,  32  N.  Y.  Supp.  627,  holding  it  question 
for  jury  whether  switchman  acting  within  scope  of  duty  when,  through  mistake, 
he  switches  train  onto  siding;  Lang  v.  New  York,  L.  E.  &  W.  R.  Co.  80  Hun,  277, 
30  N.  Y.  Supp.  137,  holding  it  for  jury  to  determine  whether  brakeman  on  coal 
train,  hitting  boy  in  back  witti  piece  of  coal,  was  within  his  duty  in  removing  him 
from  train ;  Penny  v.  New  York  C.  &  H,  R.  R,  Co.  34  App.  Div.  13,  53  N.  Y.  Supp. 
1043,  holding  railroad  not  liable  for  arrest  and  detention  of  one  not  passenger,  by 
detectives  not  in  its  employ  or  directed  by  it  to  make  arrest;  Franklin  v.  Third 
Ave.  R.  Co.  52  App.  Div.  514,  65  N.  Y.  Supp.  434,  holding  that  carrier  was  bound 
to  protect  passenger  from  brutal  assault  by  conductor;  Fogarty  v.  Wanamaker, 
60  App.  Div.  437,  69  N.  Y.  Supp.  883,  holding  sufficient,  complaint  for  damages 
for  false  arrest  and  detention  which  alleged  that  it  took  place  in  defendant's  store 
with  sanction  of  superintendent  while  acting  in  his  employ;  Jenkins  v.  Brooklyn 
Heights  R.  Co.  29  App.  Div.  16,  51  N.  Y.  Supp.  216,  holding  evidence  of  passen- 
ger's arrest,  transportation  in  patrol  wagon,  and  subsequent  discharge  admissible 
as  bearing  on  damages  for  ejection  from  car;  Gillespie  v.  Brookljm  Heights  R.  Co. 
178  N.  Y.  359,  66  L.  R.  A.  623,  70  N.  E.  857,  holding  carrier  liable  for  injury  suf- 
fered by  passenger  through  insulting  and  abusive  language  of  conductor;  Willis 
V.  Metropolitan  Street  R.  Co.  76  App.  Div.  344,  78  N.  Y.  Supp.  478,  holding  rail- 
way company  liable  for  injuries  due  to  assault  and  wrongful  ejection  of  passen- 
ger; Markley  v.  Snow,  207  Pa.  452,  64  L.  R.  A.  687,  footnote  p.  685,  56  Atl.  999, 
holding  partnership  not  liable  for  wrongful  arrest  of  accused  at  instance  of  super- 
intendent, three  months  after  alleged  crime;  Collins  v.  Butler,  83  App.  Div.  18,  81 
N.  Y.  Supp.  1074,  holding  merchant  liable  for  wrongful  assault  upon  customer  by 
clerk. 

Cited  in  footnotes  to  Central  R.  Co.  v.  Brewer,  27  L.  R.  A.  63,  which  denies 
implied  authority  of  street  railway  superintendent  to  cause  arrest  for  giving  coun- 
terfeit money;  Eichengreen  v.  Louisville  &  N.  R.  Co.  31  L.  R.  A.  702,  which  holds 
carrier  liable  for  false  imprisonment  procured  by  railroad  detective;  Little  Rock 
Traction  &  Electric  Co.  v.  Walker,  40  L.  R.  A.  473,  which  denies  carrier's  liabil- 
ity for  arrest  for  nonpayment  of  fare  of  street  car  passenger  by  policeman  called 
by  conductor,  who  was  only  authorized  to  put  delinquent  passengers  off  car; 
Farber  v.  Missouri  P.  R.  Co.  20  L.  R,  A.  350,  which  holds  driving  of  trespasser 
from  freight  train  by  brakeman  not  to  be  within  scope  of  employment;  Staples 
V.  Schmid,  19  L.  R.  A.  824,  which  holds  salesman  within  scope  of  employment  in 
causing  arrest  and  search  of  person  for  stolen  property ;  Baltimore  &  0.  R.  Co.  v. 
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Cain,  28  L.  R.  A.  688,  which  holds  officer's  arrest  of  disorderly  passenger  without 
-warrant,  in  response  to  telegram  by  conductor,  who  pointed  out  person  to  be  ar- 
rested, not  unlawful;  Palmer  v.  Maine  C.  R.  Co.  44  L.  R.  A.  673,  which  holds  pas- 
senger's unreasonable  refusal  to  tell  whether  name  on  mileage  ticket  is  his  own  no 
Justification  for  procuring  his  arrest. 

Distinguished  in  Kennedy  v.  White,  91  App.  Div.  478,  86  N.  Y.  Supp.  852,  hold- 
ing tenement  owner  not  liable  for  injury  caused  by  janitor  throwing  stick  of  wood 
4it  boy  in  street. 

<?a.rrter'«  liability  for  frroBgrfnl  arreat  of  imaaengrer  by  tblrd  p«raonii. 

Cited  in  footnote  to  Brunswick  &  W.  R.  Co.  v.  Ponder,  60  L.  R.  A.  714,  which 
<ienies  carrier's  liability  for  failure  to  prevent  illegal  arrest  by  officers,  or  for 
■stopping  train  to  permit  removal. 

16  L.  R.  A.  138,  COOPER  v.  UNITED  STATES  MUT.  ACCI.  ASSO.  132  N.  Y.  334, 

44  N.  Y.  S.  R.  553,  28  Am.  St.  Rep.  581,  30  N.  E.  833. 
IjlmltAtlon  of  action  on  policy. 

Cited  in  Provident  Fund  Soc.  v.  Howell,  110  Ala.  510,  18  So.  105,  holding  that 
miction  on  policy  cannot  be  brought  seven  months  after  receipt  of  proofs  of  loss, 
-when  policy  stipulated  limitation  of  six  months;  McFarland  v.  Railway  Officials 
4l  E.  Acci.  Asso.  5  Wyo.  145,  27  L.  R.  A.  55,  63  Am.  St.  Rep.  29,  38  Pac.  347, 
holding  that  limitation  of  action  within  one  year  from  happening  of  alleged  in- 
Jur}'  means  from  death  of  insured. 

Cited  in  notes  (47  L.  R.  A.  706)  on  stipulation  limiting  time  for  suit  on  insur- 
ance policy,  when  begins  to  run;  (26  L.  R.  A.  112)  as  to  when  liability  on  accident 
insurance  policy  becomes  fixed. 

Ti*a.llnre  to  fnrnlsb  proofs  of  lora  or  notice  of  ncddent  or  dentb. 

Cited  in  Meagher  v.  Life  Union,  66  Hun,  360,  20  N.  Y.  Supp.  247,  holding  bene- 
ficiary excused  from  furnishing  proofs  of  loss,  where  company  has  refused  to  fur- 
nish blanks  on  groimd  policy  void. 

Cited  in  footnotes  to  Woodmen  Acci.  Asso.  v.  Byers,  55  L.  R.  A.  291,  which  holds 
failure  to  give  notice  of  injury  excused  by  derangement  of  insured;  Foster  y.  Fi- 
'delity  &  C.  Co.  40  L.  R.  A.  833,  which  holds  twenty-nine  days'  delay  in  giving  no- 
tice of  accident  fatal  under  policy  requiring  immediate  notice;  Trippe  v.  Provi- 
•dent  Fund  Soc.  22  L.  R.  A.  432,  which  holds  time  for  giving  notice  of  death  rims 
:from  time  when  fact  of  death  known. 

16  L.  R.  A.  140,  STATE  ex  rel.  LYSONS  v.  RUFF,  4  Wash.  234,  29  Pac.  999. 
Vorfeltare  nnd  -vncancles  In  offlce. 

Cited  in  Duffy  v.  State,  60  Neb.  825,  84  N.  W.  264,  holding  elected  officer  taking 
statutory,  but  not  constitutional,  oath  in  time  does  not  forfeit  office. 

Cited  in  footnotes  to  State  ea  rel.  Standish  v.  Boucher,  21  L.  R.  A.  53i),  which 
holds  vacancy  not  created  by  senate's  adjournment  without  confirming  appoint- 
ment of  successor  to  officer  holding  over;  State  ex  rel.  Berge  v.  Lansing,  35  L. 
R.  A.  124,  which  holds  vacancy  created  by  failure  to  file  official  bond  in  time;  Re 
Dniry,  39  Misc.  290,  79  N.  Y.  Supp.  498,  holding  office  not  forfeited  by  failure  of 
town  clerk  elect  to  take  and  file  oath  of  office  within  statutory  time. 

Criticized  in  State  ea  rel.  Berge  v.  Lansing,  46  Neb.  524,  35  L.  R.  A.  128,  64  N. 
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W.  1104,  holding  office  vacant  ipso  facto  for  failure  to  file  bond  within  time  di- 
rected by  statute. 
Po^vers  of  depntlen. 

Cited  in  Tower  v.  Welker,  93  Mich.  335,  53  N.  \V.  527,  holding  city  clerk  with 
power  to  administer  oath  may  appoint  a  deputy  with  full  power  to  perform  all  of 
his  duties. 

16  L.  R.  A.  143,  REEVK  v.  FIRST  NAT.  BANK,  54  N.  J.  L.  208,  33  Am.  St.  Rep. 

675,  23  Atl.  853. 
"When    oblljBration    personal    or    corporate. 

Cited  in  Terhune  v.  Parrott,  59  N.  J.  L.  17,  35  Atl.  4,  holding  indorsement  by 
party,  "President  of"  etc.,  prima  facie  denotes  personal  liability;  Simanton  y. 
Vliet,  61  N.  J.  L.  597,  40  Atl.  595,  holding  parol  evidence  admissible  to  determine 
whether  note  signed  by  trustees  was  corporate  or  personal;  Vliet  v.  Simanton,  63 
N.  J.  L.  463,  43  Atl.  738,  refusing  to  disturb  verdict  that  note  made  and  signed 
by  trustees  of  grange  was  their  personal  obligation  where  note  was  ambiguous,  and 
parol  evidence  was  admitted  to  show  intent  of  makers. 

Cited  in  footnote  to  Kline  v.  Bank  of  Tescott,  18  L.  R.  A.  533,  which  holds  ex- 
trinsic evidence  admissible  that  indorsers  described  as  directors  and  officers 
Higned  solely  as  corporate  officers. 

Cited  in  notes  (19  L.  R.  A.  676)  on  personal  liability  of  officers  on  note  made 
for  corporation;  (20  L.  R.  A.  705)  on  admissibility  of  extrinsic  evidence  to  show 
who  is  liable  as  maker  of  note. 

16  L.  R.  A.  145,  ARCHER  v.  SALINAS  CITY,  93  Cal.  43,  28  Pac.  839. 
Land  dedicated  to  pabllc. 

Cited  in  Los  Angeles  v.  Kyeor,  125  Cal.  467,  58  Pac.  90,  denying  dedication  of 
park  to  public  when  owners  continued  to  deal  with  it,  and  no  act  of  acceptance  by 
city  shown;  Conkling  v.  Mackinaw  City.  120  Mich.  77,  79  N.  W.  6,  holding  ded- 
ication shown  when  owner  of  wild  land  plats  it  with  lots  and  streets,  indicating 
park,  and  sells  lots  with  reference  thereto,  although  formal  acceptance  not  indi- 
cated ;  Ix)ndon  &  S.  F.  Bank  v.  Oakland,  33  C.  C.  A.  246,  61  U.  S.  App.  224.  90 
Fed.  700,  holding  map  duly  filed  and  recorded,  showing  street,  sufficient  dedication 
to  public  when  deeds  refer  to  it  and  owners  adopt  it. 

—  Acceptance  anil  reverter. 

Cited  in  Anaheim  v.  Langenberger,  134  Cal.  610,  66  Pac.  855,  holding  action  by 
city  to  quiet  title  to  tract  of  land  as  public  park  twenty  years  after  oflfer  of  dedi- 
cation not  evidence  of  acceptance;  London  &.  S.  F.  Bank  v.  Oakland,  33  C.  C.  A. 
248,  61  U.  S.  App.  224,  90  Fed.  702,  holding  street  accepted,  when  ordinance 
adopted  setting  forth  stipulation  which  included  part  of  it;  Dallas  v.  Gibbs,  27 
Tex.  Civ.  App.  278,  65  S.  W.  81,  holding  that  land  dedicated  for  street  vests  in 
public  upon  acceptance  by  city;  McAlpine  v.  Chicago  G.  W.  R.  Co.  (Kan.)  64  L. 
R.  A.  88,  75  Pac.  73,  holding  that  land  dedicated  to  public  use  does  not  revert 
because  of  mere  misuse  or  nonuse. 

Title  by  adverne  poHfieNHfon  and  preacrfptlon. 

Cited  in  Proctor  v.  San  Francisco,  40  C.  C.  A.  401,  100  Fed.  351,  holding  evi- 
dence of  title  by  adverse  possession  of  land  dedicated  to  public  use  does  not  sus- 
tain allegation  of  ownership  in  fee  simple  in  ejectment ;  Southern  P.  Co.  v.  Hyatt, 
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132  Cal.  244,  54  L.  R.  A.  525,  B4  Pac.  272,  holding  individuals  cannot  acquire  pre- 
scriptive rightt  over  railroad  right  of  wiiy. 

16  L.  R.  A.  148,  CX)M.  v.  ALLEN,  148  Pa.  358,  33  Am.  St.  Rep.  830,  23  Atl.  1115. 
Unvmial  mie  of  hlfrb^vays. 

Cited  in  Missouri-Kdison  Electric  Co.  v.  Weber,  102  Mo.  App.  102,  76  S.  W.  736, 
holding  one  driving  unusually  heavy  load  over  street  liable  for  breaking  manholes 
owned  by  private  corporations. 

Care  of  blirbivAyra  and  brldir^n. 

Explained  in  Coulter  v.  Pine  Twp.  164  Pa.  547,  35  W.  N.  C.  399,  30  Atl.  400, 
holding  instruction  proper  that  liability  for  collapse  of  bridge  turns  upon  queHtion 
whether  traction  engine,  breaking  through,  had  beconle  the  usual  and  ordinary 
mode  of  travel  when  bridge  reconstructed. 

Cited  in  Hardin  County  v.  Coffman,  60  Ohio  St.  534,  48  L.  R.  A.  458.  54  N.  K. 
1054,  holding  liability  of  highway  commissioners  for  Heath  of  persons  running 
traction  engine  over  bridge  depends  upon  whether  they  used  ordinary  care  of  rea- 
sonably prudent  persons  in  Uieir  position,  as  to  repair  of  bridge. 

Cited  in  footnotes  to  Clulow  v.  McClelland,  17  L.  R.  A.  650,  which  holds  town- 
ship officer's  ignorance  of  defect  of  bridge,  not  disclosed  by  examination  by  one  in- 
tending to  take  traction  engine  over,  not  negligence;  Hall  v.  Concord,  58  L.  R.  A. 
455,  which  denies  city's  liability  for  negligent  management  of  steam  roller  in  re- 
pairing city  street  under  supervision  of  state  superintendent;  Stewart  v.  Cali- 
fornia Improv.  Co.  52  L.  R.  A.  205,  which  holds  owner  of  steam  roller  liable  for 
engineer's  neglect  to  warn  travelers,  though  roller  hired  by  city. 

Cited  in  note  (39  L.  R.  A.  621)  on  municipal  control  over  public  nuisances  upon 
public  streets  and  highways  created  by  street  railroad  and  other  electrical  com- 
panies. 

16  L.  R.  A.  150,  STATE  v.  HASLEDAHL,  2  N.  D.  521,  .52  N.  W.  315. 

Report  of  second  appeal  in  3  N.  D.  36,  53  N.  W.  430,  holding  that  new  informa- 
tion can  be  filed  to  cure  defect  hitherto  adjudged,  without  preliminary  examina- 
tion of  accused. 

Cballense*  to  Jnrjr. 

Cited  in  People  v.  Zeigler,  135  Cal.  464,  56  L.  R.  A.  883,  footnote  p.  882,  67 
Pac.  754,  holding  defendant  in  murder  trial  entitled  to  full  number  of  peremptory 
challenges  where  juror  excused  for  sickness  before  jury  fully  impaneled. 

"Wben  eavse  on  trial. 

Cited  in  Second  Nat.  Bank  v.  First  Xat.  Bank,  8  N.  D.  55,  76  N.  W.  504,  which 
holds  case  was  "tried"  before  statute  went  into  effect,  where  testimony  all  in,  al- 
though findings  not  signed  until  subsequently;  State  v.  Kent,  5  X.  D.  531,  sub 
nom.  State  v.  Pancoast,  35  L.  R,  A.  524,  67  N.  W.  1052,  construing  statute  to 
mean  that  trial  had  not  begun  when  application  was  made  for  change  of  venue 
before  jury  impaneled;  State  v.  Bronkol,  5  X.  D.  513,  67  X.  W.  680,  which  holds 
plea  of  jeopardy  not  sustained  where  jury  discharged  on  motion  of  state's  attorney 
before  accused  had  pleaded  to  information. 

Snfflclency  of  Indictment. 

Distinguished  in  SUte  v.  Thompson,  4  S.  D.  99,  55  N.  W.  725,  sustaining  indict- 
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ment  entitled  in  name  of  state  against  defendant,  and  found  by  grand  jury  under 
sanction  of  state's  attorney ;  State  v.  Kerr,  3  N.  D.  525,  58  N.  W.  27,  which  hold* 
indictment  need  not  specifically  set  forth  that  prosecution  is  carried  on  in  name 
and  by  authority  of  state,  if  fact  appears  indirectly,  but  certainly. 

16  L.  R.  A.  154,  BAKER  v.  FLINT  &  P.  M.  R.  CO.  91  Mich.  298,  30  Am.  St  Rep. 

471,  61  N.  W.  897. 
Barmlmars  of  married  Tromem   and   minors. 

Cited  in  Nieboer  v.  Detroit  Electric  R.  Co.  128  Mich.  496,  87  N.  W.  626  (dis- 
senting opinion ) ,  as  to  correctness  of  receiving  testimony  as  to  wages  earned  by 
minor  suing  by  next  friend;  Kucera  v.  Merril  Lumber  Co.  91  Wis.  645,  65  N.  W. 
374,  raising  without  deciding,  question  of  estoppel  on  father  by  reason  of  waiver 
of  right  of  action  for  loss  of  services  of  minor  child ;  Chicago  Screw  Co.  v.  Weiss,. 
203  111.  542,  68  N.  £.  54,  Affirming  107  111.  App.  46,  holding  right  to  earnings  of 
minor  relinquished  by  father  suing  for  damages  as  next  friend;  Galveston,  H.  ft- 
S.  A.  R.  Co.  V.  Jackson,  31  Tex.  Civ.  App.  343,  71  S.  W.  991,  holding  that  action 
for  recovery  by  parent  as  next  friend  for  loss  of  services  during  minority  must 
clearly  seek  such  recovery,  to  bar  recovery  therefor  by  parent;  Daly  v.  Everett 
Pulp  &  Paper  Co.  31  Wash.  259,  71  Pae.  1014,  holding  father  participating  in  suit 
by  son  estopped  from  maintaining  action  for  loss  of  services  by  reason  of  injury  to- 
latter. 

Cited  in  footnote  to  Bagwell  v.  Atlanta  Consol.  Street  R.  Co.  47  L.  R.  A.  486,. 
which  holds  action  for  injury  to  minor  daughter  should  not  be  dismissed  for  her 
refusal,  after  attaining  majority,  to  submit  to  physical  examination. 

Distinguished  in  TunnidifTe  v.  Bay  Cities  Consol.  R.  Co.  102  Mich.  628.  32  L. 
R.  A.  145,  61  N.  W.  11,  which  holds  evidence  by  plaintiff,  a  married  woman,  of 
impairment  of  her  earning  capacity  inadmissible  because  husband  prima  facie  en- 
titled to  her  earnings. 

16  L.  R.  A.  159,  LOWENBERG  v.  LEVINE,  93  Cal.  215,  28  Pac  941. 

16  L.  R.  A.  161,  DOUGHERTY  v.  AUSTIN,  94  Cal.  601,  28  Pac.  834,  29  Pac.  1092. 
Iilmltatlom  upon  povrers  of  anpervlsors. 

Cited  in  Agard  v.  Shaffer,  141  Cal.  727,  75  Pac.  343,  holding  unconstitutional^ 
statute  directing  supervisors,  when  necessary,  to  provide  additions  to  clerical  force- 
for  specified  work;  Butte  County  v.  Merrill,  141  Cal.  397,  74  Pac  1036,  holding^ 
county  ordinance  permitting  tax  collector  to  retain  commission  for  collection  of 
license  taxes  void. 

Compenaatlon  of  deputies* 

Cited  in  San  Francisco  v.  Broderick,  125  Cal.  193,  57  Pac.  887,  denying  right  of 
county  clerk  to  have  audited,  wages  paid  to  additional  copyists  appointed  by  him- 
under  statute. 

Delearatlon  of  povrer. 

Cited  in  People  ex  reU  Atty.  Gen.  t.  Wheeler,  136  Cal.  655,  69  Pac.  435,  which 
holds  legislative  duty  of  providing  for  election  and  fixing  term  of  officers  cannot- 
be  delegated  to  board  of  supervisors. 

Cited  in  footnotes  to  Haigh  v.  Bell,  31  L.  R.  A.  13 1„  which  authorizes  delegatioo^ 
to  county  court  of  exercise  of  police  power  of  county;  Pueblo  County  t.  Smith,  3^ 
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L.  R.  A.  465|  which  sustains  statute  authorizing  county  commissioners  to  provide 
additional  justices  of  peace  when  necessary. 
Special  learialAtlon. 

Cited  in  Tulare  v.  Hevren,  126  Cal.  232,  58  Pac  530,  denying  validity  of  section 
of  general  statute  confined  to  one  of  six  classes  of  municipal  corporations. 

16  L.  R.  A.  174,  COLEMAN  v.  NEW  ORLEANS  INS.  CO.  49  Ohio  St.  310,  34  Am. 

St.  Rep.  565,  31  N.  E.  279. 
Severability  of  ImBvrance  contract. 

Followed  without  discussion  in  Insurance  Co.  v.  Cohn,  63  Ohio  St.  597,  60  N.  £• 
1131. 

Cited  in  Trabue  v.  Dwelling  House  Ins.  Co.  121  Mo.  86,  23  L.  R.  A.  722,  42  Am. 
St.  Rep.  523,  25  S.  W.  848,  holding  severable  policy  not  avoided  as  to  personal 
property,  because  of  additional  word  "entire"  before  policy;  Phillips  v.  Ohio 
Farmer's  Ins.  Co.  13  Ohio  C.  C.  686,  holding  policy  on  real  and  personal  property 
severable  for  breach  of  condition  subsequent — as,  by  change  of  title;  Phillips  v. 
Ohio  Farmer's  Ins.  Co.  13  Ohio  C.  C.  682,  683,  holding  policy  covering  both  real 
and  personal  property  severable,  entitling  insured  to  recover  on  personal ;  Georgia 
Home  Ins.  Oo.  v.  McKinley,  14  Tex.  Civ.  App.  11,  37  S.  W.  606,  holding  policy 
coyering  storehouse  and  merchandise  severable. 

Distinguished  in  Home  Ins.  Co.  v.  Connelly,  104  Tenn.  98,  56  S.  W.  828,  denying 
right  to  recover  for  loss  of  real  property  in  severable  policy,  when  insured  fraud- 
ulently increased  loss  for  personal  property;  Germania  F.  Ins.  Co.  v.  Schild,  69 
Ohio  St.  140,  100  Am.  St.  Rep.  663,  68  N.  £.  706,  holding  risk  not  severable  where 
stipulation  for  forfeiture  provided :   "This  entire  policy  shall  be  void." 

16  L.  R.  A.  178,  PEOPLE  ex  rel.  COLFAX  v.  MAXTON,  139  111.  306,  28  N.  B. 

1074. 
Eatoppel* 

Cited  in  Chicago  v.  Union  Stock  Yards  &  Transit  Co.  164  111.  232,  35  L.  R.  A. 
285,  45  N.  £.  430,  holding  city  estopped  to  deny  that  railroad  acquired  consent 
to  lay  tracks  across  street,  after  twenty  years'  use  and  expenditure  in  improve- 
ments at  crossings;  Maltman  v.  Chicago,  M.  &  St.  P.  R.  Co.  72  111.  App.  388, 
holding  railroad  estopped  to  allege  that  land  it  had  applied  for  as  street,  for  right 
of  way,  was  not  street;  Doane  v.  Lake  Street  Elev.  R.  Co.  165  111.  524,  36  L.  R.  A. 
104,  56  Am.  St.  Rep.  265,  46  N.  E.  520,  holding  that  elevated  railroad  having 
availed  itself  of  right  to  use  street  would  be  estopped  from  claiming  structure 
unlawful. 
Parties   In  mandamus  proceedings. 

Cited  in  People  ex  rel.  Rinne  v.  Blocki,  203  111.  368,  67  N.  E.  809,  holding  third 
party,  interested  in  maintenance  of  switch  tracks  sought  to  be  removed,  properly 
made  defendant  in  mandamus  proceeding. 

16  L.  R.  A.  180,  Re  STREET  OPENING,  133  N.  Y.  329,  46  N.  Y.  S.  R.  213,  28  Am. 

St.  Rep.  640,  31  N.  E.  102. 
Ijla1»llit7    for  dlslntennent   of   bodies. 

Cited  in  note  (42  L.  R.  A.  731)  on  liability  for  disinterment  of  dead  bodies, 
and  actions  relating  thereto. 
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16  L.  R.  A.  183,  PEOPLE  ex  rel.  WINCHESTER  v.  CX)LEMAN,  133  N.  Y.  279,  45 

K  Y.  S.  R.  217,  31  X.  E.  96. 
Joint  stock  asBOclatlomB  and  limited  partnerslilpa. 

Cited  in  State  ew  rel.  Railroad  &  Warehouse  Commission  v.  United  States  Exp. 
Co.  81  Minn.  90,  50  L.  R.  A.  668,  footnote  p.  667,  83  Am.  St.  Rep.  366,  83  N.  W. 
465,  denying  right  of  state  to  compel  foreign  joint  stock  association  to  answer 
questions  as  to  its  interstate  business;  Messier  v.  Schwarzkopf,  35  Misc.  73,  71 
N.  Y.  Supp.  241,  granting  plaintiff  right  to  amend  complaint  by  designating  offi- 
cer of  joint  stock  association  by  proper  title;  Francis  v.  Taylor,  31  Misc.  188,  65 
N.  Y.  Supp.  28,  upholding  right  of  joint  stock  association  to  dissolve  b}'  consent 
of  its  stockholders ;  Raymond  v.  Colton,  43  C.  C.  A.  508,  104  Fed.  226,  upholding 
right  of  officers  of  joint  stock  association  to  sell  its  assets  with  approval  of  all 
interested;  Cotton  v.  Raymond,  41  Misc.  583,  85  X.  Y.  Supp.  210,  holding  jbint 
stock  association  dissolvable  by  court  only  for  fraud  in  management,  or  for  good 
cause  shown;  Blue  Mountain  Forest  Asso.  v.  Borrowe,  71  N.  H.  73,  51  Atl.  670, 
holding  by-law  of  private  corporations  providing  for  assessments  on  capital  stock 
to  make  up  deficiency  in  income  binding  upon  shareholders;  Snyder  v.  Lindsey, 
92  Hun,  433,  36  X.  Y.  Supp.  1037,  holding  action  maintainable  by  member  for  dis- 
solution of  joint  stock  association. 

Cited  in  footnotes  to  Rouse,  H.  &  Co.  v.  Donovan,  27  L.  R.  A.  577,  which  holds 
valid,  provision  for  execution  against  limited  partners  for  unpaid  subscriptions 
after  return  of  execution  against  partnersliip ;  Edwards  v.  Warren  Linoline  &  GaH- 
oline  Works,  38  L.  R.  A.  791,  which  holds  partnership  association  organized  under 
laws  of  Pennsylvania  regarded  as  partnership  instead  of  corporation  in  Massachu- 
setts; State  ew  rel.  Railroad  &  W.  Commission  v.  Adams  Exp.  Co.  38  L.  R.  A.  225, 
which  holds  service  on  nonresident  joint  stock  association  properly  made  on  local 
agent;  State,  Tide  Water  Pipe  Co.,  Prosecutor,  v.  State  Assessors,  27  L.  R,  A. 
684,  which  holds  limited  partnership  a  corporation  for  purpose  of  taxation. 

Cited  in  note  (22  L.  R.  A.  478)  on  tax  on  partnership  property. 

Limited  in  Andrews  Bros.  ("o.  v.  Youngstown  Coke  Co.  30  C.  C.  A.  295,  58  U. 
S.  App.  444,  86  Fed.  587,  retaining  jurisdiction  of  Federal  court  over  joint  stock 
association,  because  of  diversity  of  citizenship. 
Shareii  la  Jolat  stock  aiMoclatlons. 

Cited  in  Re  Jones,  172  N.  Y.  579,  60  L.  R.  A.  477,  footnote  p.  476,  65  N.  E.  570, 
Reversing  69  App.  Div.  241,  74  N.  Y.  Supp.  702,  sustaining  transfer  tax  on  shares 
of  joint  stock  association  as  personalty,  though  invested  in  real  estate;  Lane  v. 
Albertson,  78  App.  Div.  616,  79  X.  Y.  Supp.  947,  sustaining  right  of  residuary 
legatee  to  shares  of  joint  stock  association  willed  to  him,  notwithstanding  pro- 
vision in  articles  as  to  sale  or  transfer  by  member;  Gregg  v.  Sanford,  12  C  C.  A. 
626,  28  U.  S.  App.  313,  65  Fed.  153,  denying  right  to  tax  shares  of  joint  stock  as- 
sociation under  statute  imposing  tax  on  capital  stock  of  "incorporated" 
companies. 
RlffhtB   and   liabilities  of  corporation   and   Its   members. 

Cited  in  Xiles  v.  Xew  York  C.  &  H.  R.  R.  Co.  69  App.  Div.  148,  74  X.  Y.  Supp. 
617,  denying  to  stockholder  right  to  bring  action  individually  for  wrong  done 
corporation;  Camp  Mfg.  Co.  v.  Harriman,  18  Misc.  724,  43  X.  Y.  Supp.  673,  and 
Xational  Bank  v.  Dillingham,  147  X.  Y.  611.  49  Am.  St.  Rep.  6ft*>.  42  X.  E.  338, 
holding  that  liability  of  trustees  of  corporation  for  failure  to  file  report  is 
secondary. 
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Cited  in  notes  (57  I-..  R.  A.  75)  on  taxation  of  corporate  franchise  in  United 
States;  (58  L.  R.  A.  526)  on  taxation  of  capital  stock  of  corporations  in  United 
States. 

16  L.  R.  A.  186,  RYDER  v.  HORSTING,  130  Ind.  104,  29  N.  E.  567. 
Rlgrlit  to  notice  In  condemnation  proceedlnira. 

Cited  in  Aldredge  v.  School  Dist.  No.  16,  10  Okla.  698,  65  Pac.  96,  holding 
•owner  of  property  to  be  taken  for  public  use  entitled  to  notice. 

16  L.  R.  A.  188,  FAY  v.  PACIFIC  IMPROV.  CO.  93  Cal.  253,  27  Am.  St.  Rep.  198, 

26  Pac.  1099,  28  Pac.  943. 
Ijlablllty  for  1ob«  of  personal   property. 

Cited  in  Pope  v.  Farmers'  Union  &  Mill.  Co,  130  Cal.  141,  53  L.  R.  A.  677,  80 
Am.  St.  Rep.  87,  62  Pac.  384,  sustaining  right  to  recover  value  of  wheat  lost  by 
fire,  under  contract  with  warehouseman  to  restore  it,  damage  by  elementa 
excepted. 

Cited  in  footnotes  to  Libbv  v.  Maine  C.  R.  Co.  20  L.  R.  A.  812,  which  holds  un- 
precedented  flood,  causing  washout  of  railroad  culvert,  act  of  God;  Lang  v.  Penn- 
sylvania R,  Co.  20  L.  R.  A.  360,  which  holds  theft  or  destruction  of  whiskey  after 
train  wrecked  by  flood  not  due  to  inevitable  accident;  Bradley  Livery  Co.  v. 
Snook.  .55  L.  R.  A.  208.  which  denies  innkeeper's  liability  for  team  tied  under  shed 
i^'ithout  his  attention  being  called  to  fact. 

16  L.  R.  A.  189,  GRATIOT  v.  MISSOURI  P.  R.  00.  116  Mo.  450,  21  S.  W.  1094. 
lilablllty   for  vlolatlngr  ordinance. 

Cited  in  Hutchinson  v.  Missouri  P.  R.  Co.  161  Mo.  253,  84  Am.  St.  Rep  710,  61 
S.  W.  635,  holding  that  traveler  has  right  to  rely  on  obedience  of  railroad  to  ordi- 
nance regulating  speed  of  train  in  city;  Sullivan  v.  Missouri  P.  R.  Co.  117  Mo. 
'245,  23  S.  W.  149,  holding  that  traveler  may  assume  railroad  employees  are  ob- 
serving provisions  of  ordinance  regulating  speed  of  trains;  Becker  v.  Schutte,  85 
Mo.  App.  63,  holding  action  based  on  ordinance  forbidding  horse  to  be  left  un- 
fastened in  public  street  is  one  founded  in  common  law;  Jackson  v.  Kansas  City, 
Ft.  S.  &  M.  R.  Co.  157  Mo.  641,  80  Am.  St.  Rep.  650,  .58  S.  W.  32,  upholding  right 
to  bring  action  for  damages  for  death  of  husband,  which  resulted  from  running 
train  at  greater  speed  than  ordinance  provided;  Ashby  v.  Elsberry  &  X.  H.  Gravel 
Road  Co.  99  Mo.  App.  185,  73  S.  W.  229,  holding  failure  to  perform  statutory 
duty  as  to  construction  of  road,  negligence,  affording  right  of  action  for  resulting 
injury. 

Validity  of  ordinances. 

Cited  in  Plattsburg  v.  Hapenbush,  98  Mo.  App.  671,  73  S.  W.  725,  holding  ordi- 
nance limiting  speed  of  trains  to  6  miles  an  hour  in  city  unreasonable  as  to  out- 
skirts; Springfield  v.  Jacobs,  101  Mo.  App.  .342,  73  S.  W.  1097,  holding  ordinance 
imposing  tax  of  $50  per  day  on  transient  stores  void. 

'W^hen  nearllRTence  qneatlon  for  Jnry. 

Cited  in  Eberly  v.  Chicago,  B.  &  Q.  R,  Co.  96  Mo.  App.  369,  70  S.  W.  381,  leav- 
ing it  to  jury  to  determine  question  of  contributory  negligence  of  day   laborer 
whose  foot  was  crushed  by  iron  dropped  on  it  without  warning  or  orders  of  fore- 
xnan;  Levin  v.  Metropolitan  Street  R.  Co.  140  Mo.  631,  41  S.  \V.  968,  holding  for 
L.  R.  A.  Au.— Vol,  II.— 65.' 
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jury  question  of  contributory  negligence  in  permitting  child  to  escape  for  five 
minutes  from  mother's  care;  Kreis  v.  Missouri  P.  R.  Co.  131  Mo.  545,  30  S.  W. 
310,  holding  that  jury  should  determine  liability  of  railroad  upon  conflicting  evi- 
dence that  employees  saw  woman  negligently  walking  near  track  in  time  to  have 
prevented  accident;  Weller  v.  Chicago,  M.  &  St.  P.  R.  Co.  120  Mo.  648,  23  S.  W. 
1061,  leaving  to  jury  question  of  contributory  negligence  of  traveler  as  to  looking 
before  driving  over  track,  w^hen  headlight  of  locomotive  might  have  been  seen; 
Lamb  v.  Missouri  P.  R.  Co.  147  Mo.  186,  48  S.  W.  659,  holding  it  for  jury  to  de- 
termine question  of  contributory  negligence  of  traveler  who  testified  she  stopped^ 
looked,  and  listened  before  crossing  track;  Steube  v.  Christopher  A.  S.  Architec- 
tural Iron  &  Foundry  Co.  ^6  Mo.  App.  650,  which  holds  for  jury,  question  of  con- 
tributory negligence  of  workman  knocked  from  scaffold  by  iron  strap  dropped  by 
fellow  workman;  Baird  v.  Citizens'  R.  Co.  146  Mo.  282,  48  S.  W.  78,  holding  for 
jury,  questions  of  negligence  of  gripman  and  contributory  negligence  of  child 
crossing  track;  Kansas  City-Leavenworth  R.  Co.  v.  Gallagher  (Kan.)  64  L.  R.  A* 
348,  76  Pac.  469,  holding  it  question  for  jury  whether  traveler  negligent  in  cross- 
ing street  car  track  in  front  of  approaching  car ;  Campbell  v.  St.  Louis  &  Subur- 
ban R.  Co.  175  Mo.  172,  75  S.  W.  86,  holding  question  as  to  contributory  negli- 
gence of  one  killed  at  crossing,  properly  submitted  to  jury;  Paden  v.  Van  Blar- 
com,  100  Mo.  App.  194,  74  S.  W.  124,  holding  negligence  of  one  turning  on  gas  iD 
stove,  from  which  explosion  resulted,  question  for  jury. 

Cited  in  footnotes  to  Lorenz  v.  Burlington,  C.  R.  &  N.  R.  Co.  66  L.  R.  A.  753,. 
which  holds  negligence  of  one  pursuing  cow,  in  not  looking  and  listening  before 
crossing  railroad  track,  for  jury;  Western  &  A.  R.  Co.  v.  Ferguson,  54  L.  R.  A. 
803,  which  holds  recovery  not  prevented  by  failure  to  look  when  within  30  feet  of 
track;  Keenan  v.  Union  Traction  Co.  58  L.  R.  A.  217,  which  holds  failure  to  look 
for  train  when  within  36  feet  of  track,  negligence. 

AdmlBBlbllity  of  and  demurrer  to  e'vldence. 

Cited  in  Paul  v.  Omaha  &.  St.  L.  R.  Co.  82  Mo.  App.  505,  admitting  evidence  of 
average  earnings  of  traveling  salesman  selling  on  commission,  as  element  of  dam> 
age  for  injury. 

Cited  in  footnote  to  Hopkins  v.  Nashville,  C.  &  St.  L.  R.  Co.  32  L.  R.  A.  354» 
which  sustains  practice  of  demurring  to  evidence. 

16  L.  R.  A.  198,  RICE  v.  MOORE,  48  Kan.  690,  30  Am.  St.  Rep.  318,  30  Pac.  10. 
Revivor  of  Jndarment. 

Cited  in  Bankers  L.  Ins.  Co.  v.  Bobbins,  69  Neb.  173,  80  N.  W.  484,  permitting 
revivor  of  judgment  more  than  five  years  after  issuance  of  execution,  because  spe- 
cial limitation  not  applicable. 

"What   lanv   Rroverns   actions    on    Jndffmentii. 

Cited  in  note  (48  L.  R.  A.  633)  as  to  when  statute  of  limitations  will  govern  ac- 
tion in  another  state  or  countrj\ 

16  L.  R.  A.  200,  WILSON  v.  TRENTON,  53  N.  J.  L.  646,  23  Atl.  278. 
Notice. 

Cited  in  Blanchard  v.  Ely,  179  Mass.  588,  61  N.  E.  218,  holding  service  of  de- 
mand by  mail  before  enforcing  lien  for  keeping  horse,  sufficient;  Lehigh  Valley  R. 
Co.  v.  Snyder,  56  N.  J.  L.  331,  28  Atl.  376,  holding  it  error  to  exclude  evidence  of 
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posting  on  bulletin  notice  of  new  regulation  as  affecting  right  to  discharge  em- 
ployee of  railroad;  Bank  of  Columbia  t.  Portland,  41  Or.  7,  67  Pac.  1112,  holding 
sufficienti  notice  of  street  improvement  substantially  complying  with  requirement 
of  charter. 

Cited  in  footnotes  to  Savings  Bank  v.  Authier,  18  L.  R.  A.  498,  which  holds 
summons  mailed  defendant  by  third  person,  served  by  mistake,  insufficient;  Treftz 
V.  Stahl,  18  L.  R.  A.  500,  which  holds  defective  service  of  notice  of  motion  to  place 
case  on  short-cause  calendar,  by  leaving  with  occupant  of  office,  waived  by  permit- 
ting trial  without  objection. 

Validity  of  aaaeBsmen't. 

Cited  in  State.  Roebling,  Prosecutor,  v.  Trenton,  58  N.  J.  L.  42,  32  Atl.  685, 
vacating  assessment  for  benefits  because  not  made  in  relation  to  increase  in  mar- 
ket value  of  property. 

16  L.  R.  A.  203,  PURCELL  v.  ST.  PAUL  CITY  R.  CO.  48  Minn.  134,  50  N.  W. 

10^4. 
Lflabllity  for  Injury  dne  to  mental  shock. 

Cited  in  Mitchell  v.  Rochester  R.  Co.  4  Misc.  581,  25  N.  Y.  Supp.  744,  upholding 
liability  for  miscarriage  as  direct  result  of  fright  of  woman  nearly  run  down  by 
horses  of  street  railway  while  waiting  to  board  another  car;  Mack  v.  South  Bound 
R.  Co.  52  S.  C.  334,  40  L.  R.  A.  684,  08  Am.  St.  Rep.  913,  29  S.  E.  905,  which  holds 
railroad  liable  for  physical  injuries,  sustained  by  lad  in  jumping  from  track  in 
fright  at  sudden  approach  of  train;  Sloane  Vi  Southern  California  R.  Co.  Ill  Cal. 
682,  32  L.  R.  A.  197,  44  Pac.  320,  sustaining  judgment  for  damages  to  woman  for 
nervous  shock,  superinduced  by  mental  excitement  due  to  being  compelled  to  leave 
car  on  which  rightfully  a  passenger;  Watkins  v.  Kaolin  Mfg.  Co.  131  N.  C.  542, 
60  L.  R.  A.  620,  42  S.  E.  983,  sustaining  right  of  action  by  woman  for  physical 
injury  caused  by  fright  due  to  throwing  rock  upon  her  house  while  blasting;  Den- 
ver &  R.  G.  R.  Co.  V.  Roller,  49  L.  R.  A.  85,  41  C.  C.  A.  34,  100  Fed.  760,  uphold- 
ing instruction  that  recovery  may  be  had  for  nervous  shock  caused  by  fright  in 
railway  collision;  Gulf,  C.  &  S.  F.  R.  Co.  v.  Hayter,  93  Tex.  242,  47  L.  R.  A.  326, 
77  Am.  St.  Rep.  856,  54  S.  W.  944,  sustaining  judgment  for  damages  from  neu- 
rasthenia as  result  of  mental  shock  to  passenger  in  derailed  car;  Watson  v.  Dilts, 
116  Iowa,  252,  57  L.  R.  A.  661,  93  Am.  St.  Rep.  239,  89  N.  W.  1068,  sustaining 
right  of  woman  to  recover  for  nervous  prostration  caused  by  fright  at  stealthy 
approach  of  defendant  on  husband's  property;  Denver  &  R.  G.  R.  Co.  v.  Roller,  49 
L.  R.  A.  85,  41  C.  C.  A.  40,  100  Fed.  755,  upholding  admissibility  on  question  of 
fright  or  nervous  shock  of  evidence  of  what  was  seen  and  heard  by  plaintiff  after 
leaving  car  in  railway  wreck. 

Cited  in  note  (32  L.  R.  A.  143)  on  recovery  of  damages  for  miscarriage. 

Distinguished  in  Nelson  v.  Crawford,  122  Mich.  470,  80  Am.  St.  Rep.  577,  81  N. 
W.  335,  denying  right  of  recovery  for  miscarriage  superinduced  by  fright  at  man 
dressed  in  woman's  clothes;  Bucknam  v.  Great  Northern  R.  Co.  76  Minn.  378,  79 
N.  W.  98,  denying  right  of  action  for  sickness  of  wife,  caused  by  abusive  and  vio- 
lent language'  to  husband  by  railway  employee;  Sanderson  v.  Northern  P.  R.  Co. 
88  Minn.  166,  60  L.  R.  A.  405,  97  Am.  St.  Rep.  509,  92  N.  W.  542,  holding  dam- 
ages not  recoverable  for  fright  of  mother,  due  to  attempt  of  conductor  to  put  child 
off  train. 

Disapproved  in  Spade  v.  Lynn  &  B.  R.  Co.  168  Mass.  290,  38  L.  R.  A.  514,  60 
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Am.  St..  Rep.  393,  47  N.  E.  88,  denying  right  of  action  for  pliy8ical  injuries  due 
solely  to  fright  and  mental  disturbance  caused  by  negligence;  Braun  v.  Craven, 
175  111.  417,  42  L.  R.  A.  205,  51  N.E.  G57,  denying  liability  consequent  on  mere 
fright,  superinducing  nervous  shock,  if  it  could  not  be  reasonably  anticipated  to 
result  from  action  or  language  producing  it. 
Previous  condition  of  liealtli  as  affecting:  rlirbt   of  recovery   for  injvry. 

Cited  in  Watson  v.  Rinderknecht,  82  Minn.  239.  84  N.  \V.  798,  holding  victim 
of  assault  entitled  to  damages  directly  resulting  from  it,  though  more  liable  to 
suffer  damage  because  of  previous  injury;  Turner  v.  Nassau  Electric  R.  Co.  41 
App.  Div.  217,  58  X.  Y.  Supp.  490,  sustaining  liability  of  railroad  for  death  of 
traveler  whose  skull  was  fractured,  precipitating  delirium  tremens,  which  was  the 
direct  cause  of  death. 
Liability   for  mental  anfferlnir* 

Cited  in  Kalen  v.  Terre  Haute  &  I.  R.  Co.  18  Ind.  App.  207,  63  Am.  St.  Rep.  343, 
47  N.  E.  694,  denying  liability  for  mental  anguish  unaccompanied  by  phyitical 
suffering;  Newman  v.  Western  U.  Teleg.  Co.  54  Mo.  App.  442,  denying  right  to 
recover  for  mental  anxiety  induced  by  nondelivery  of  telegram;  Cowan  v.  Western 
U.  Teleg.  Co.  122  Iowa,  382,  64  L.  R.  A.  549,  101  Am.  St.  Rep:  268,  98  N.  W.  281, 
holding  damages  for  mental  anguish,  resulting  from  negligent  transmission  ol 
telegram,  recoverable. 

Cited  in  footnote  to  Haile  v.  Texas  &  P.  R.  Co.  23  L.  R.  A.  774,  which  denies  li- 
ability for  insanity  resulting  from  shock  and  excitement,  without  bodily  injury. 

Distinguished  in  Chapman  v.  Western  U.  Teleg.  Co.  88  Ga.  771,  17  L.  R.  A.  4.S3, 
30  Am.  St.  Rep.  183,  15  S.  E.  901,  denying  damages  for  mental  anguish  to  receiver 
of  delayed  telegram  announcing  mortal  illness  of  brother. 

16  L.  R.  A.  205.  BUTLER  v.  JOYCE,  9  Mackey,  191. 
Riarht    of   recovery   on    lost    Instrnment. 

Cited  in  footnotes  to  Kirkwood  v.  First  Nat.  Bank.  24  L.  R.  A.  444.  which  holds 
indemnity  bond  required  as  condition  for  recovery  on  negotiable  instrument  lost 
before  maturity;  Haug  v.  Riley,  40  L.  R.  A.  244,  which  holds  right  to  prove  lost 
note  bv  copy  not  taken  away  by  statute;  Bank  of  Gilby  v.  Farnsworth,  38  L.  R.  A. 
843,  which  holds  drawer  of  draft  lost  in  mails  during  transportation  from  payee 
for  collection  discharged  by  delay  in  discovering  loss. 

16  L.  R.  A.  209,  WRONKOW  v.  OAKLEY,  133  N.  Y.  505,  28  Am.  St.  Rep.  661, 

31  N.  E.  521. 
Release   of  do^iver. 

Distinguished  in  Security  Sav.  Bank  v.  Smith,  .38  Or.  77,  84  Am.  St.  Rep.  756, 
62  Pac.  794,  denying  power  to  release  inchoate  right  of  dower  under  power  of  at- 
torney to  sell  and  mortgage  '*my  lands." 

16  L.  R.  A.  214,  STATE  ex  reh  WIESKNTHAL  v.  DENNY,  4  Wash.  135,  29  Pac. 

991. 
Manlelpal  cbartem. 

Cited  in  Reeves  v.  Anderson,  13  Wasli.  22,  42  Pac.  025,  holding  right  to  make 
new  charter  included  in  right  to  *'frami»  charter,"  though  act  concerning  amend- 
ments invalid. 
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16  L.  R.  A.  220,  HAEURSLER  v.  MISSOURI  IRON  CO.  110  Mo.  188,  33  Am.  St. 

Rep.  431,  19  S.  W.  75. 
Adverse  poaaeaaion. 

Cited  hi  footnote  to  Davis  v.  Williams,  54  L.  R.  A.  749,  which  sustains  agent's 
ri<^]it  to  acquire  adverse  title  to  prineipaFs  property  occupied  as  part  of  contract 
of  fiervice. 

Partition. 

Cited  in  footnotes  to  Caldwell  v.  Snyder,  35  L.  R,  A.  198,  which  holds  right  of 
devisee  to  partition  precluded  by  provision  of  will ;  Crocker  v.  Cotting,  39  L.  R.  A. 
215,  which  holds  agreement  against  partitioning  land  not  implied  on  purchase 
in  common  of  land  subject  to  easement  belonging  to  purchaser. 

16  L.  R.  A.  223,  NICHOLSON  v.  NATIONAL  BANK,  92  Ky.  261,  17  S.  W.  627. 
IVhem  negrotlable  paper  pnrchaaed. 

Cited  in  footnote  to  Warman  v.  First  Nat.  Bank,  49  L.  R.  A.  412,  which  holds 
bank  discounting  negotiable  paper  and  placing  amount  to  holder's  credit  as  de- 
posit not  purchaser. 

Uaary. 

Cited  in  footnote  to  Dan  forth  v.  National  State  Bank,  17  L.  R.  A.  622,  which 
holds  national  bank  prohibited  from  discounting  paper  at  more  than  lawful  rate 
of  interest. 

Cited  in  note  (56  L.  R.  A.  679)  on  forfeiture  or  other  effect  of  taking  or  reserv- 
ing illegal  interest  by  national  bank. 

16  L.  R.  A.  225,  SHIDELER  v.  STATE,  120  Ind.  523,  28  Am.  St.  Rep.  206,  28  N. 

E.  537,  29  N.  E.  36. 
Bar   of   former   con-vlctlon. 

Cited  in  DeBord  v.  People,  27  Colo.  380,  83  Am.  St.  Rep.  89,  61  Pac.  699,  which 
holds  person  accusing  himself  of  assault  before  justice,  and  being  fined,  not  in 
jeopardy  so  as  to  successfully  defend  against  prosecution  for  same  offense. 

Cited  in  footnote  to  Cooper  v.  Com.  45  L.  R.  A.  216,  which  holds  acquittal  on 
criminal  charge  bar  to  prosecution  for  perjury  in  denying  commission  of  offense. 

10  L.  R.  A.  228,  VERMILLION  COUNTY  v.  CHIPPS,  131  Ind.  66,  29  N.  E.  1060. 
Coanty    liability    for    nearllsence. 

Cited  in  note  (39  L.  R.  A.  39)  on  liability  of  counties  in  actions  for  torts  and 
negligence. 

—  Defective  brldir^a* 

Cited  in  Parke  County  v.  Wagner,  138  Ind.  611,  38  N.  E.  171,  holding  that  coun- 
ty's  liability  for  injury  to  horse  l)ecau8e  of  negligence  in  keeping  bridge  in  repair 
has  become  law  of  land ;  Jasper  County  v.  Allman,  142  Ind.  577,  39  L.  R.  A.  62, 
42  N.  E.  206,  denying  implied  liability  of  counties  for  damages  for  failure  to  kwp 
bridges  in  repair;  Bailey  v.  Lawrence  County,  5  S.  D.  398,  49  Am.  St.  Rep.  881, 
59  N.  W.  219,  denying  liability  of  county  for  failure  to  keep  bridge  in  repair,  al- 
though made  its  duty  to  repair;  Johnson  County  v.  Reinier,  18  Ind.  App.  121,  47 
N.  E.  642,  sustaining  demurrer  to  complaint  for  want  of  facts  when  negligenct* 
in  construction  of  bridge  was  failuro  to  lu.aintnin  railing;   Reinhart  v.  Martin 
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County,  9  Ind.  App.  573,  37  N.  E.  38,  denying  liability  of  county  for  failure  to 
keep  in  repair  bridge  over  ditch,  which  complaint  showed  not  to  be  county  bridge; 
Shelby  County  v.  Blair,  8  Ind.  App.  579,  36  N.  E.  216,  denying  county's  liability 
for  acts  of  agents  unless  imposed  by  statute,  but  sustaining  judgment  for  acci- 
dent of  bridge  over  mill  race  out  of  repair;  Parke  County  v.  Sappenfield,  6  Ind. 
App.  579,  33  N.  E.  1012,  affirming  county's  liability  for  failure  to  keep  bridge  and 
approaches  in  repair;  Allen  Coimty  v.  Creviston,  133  Ind.  43,  32  N.  E.  735,  hold- 
ing county  liable  in  damages  for  causing  by  death,  due  to  bridge,  constructed  of 
defective  material,  being  allowed  to  become  rotten ;  Bonebrake  v.  Huntington 
County,  141  Ind.  67,  40  N.  E.  141,  holding  that  bridge  must  have  been  constructed 
in  anticipation  of  its  use  by  traction  engines  to  render  county  liable;  Hardin 
County  V.  Coffman,  60  Ohio  St.  535,  48  L.  R.  A.  458,  footnote  p.  455,  54  N.  E. 
1054,  holding  it  question  for  jury  whether  use  of  bridge  by  traction  engine  should 
have  been  anticipated  by  commissioners. 

— —  Defective  road«> 

Cited  in  Cones  y.  Benton  County,  137  Ind.  406,  37  N,  E.  272,  holding  county  not 
liable  for  injuries  due  to  defects  in  construction  of  free  gravel  roads. 

— —  Defectl-ve  bvlldlnara* 

Cited  in  Vigo  County  v.  Daily,  132  Ind.  74,  31  N.  E.  531,  which  holds  county 
not  liable  for  iiegligence  in  care  and  control  of  courthouse;  Morris  v.  Switzerland 
County,  131  Ind.  286,  31  N.  E.  77,  denying  liability  of  county  to  a  prisoner,  for 
failure  to  keep  jail  in  wholesome  condition. 

Contributory  mearliflrence. 

Cited  in  Korrady  v.  Lake  Shore  &  M.  S.  R.  Co.  131  Ind.  263,  29  N.  E.  1069,  hold- 
ing contributory  negligence  shown  by  traveler  attempting  to  cross  track  in  front 
of  rapidly  approaching  train,  which  he  saw;  Cincinnati,  I.  St.  L.  &  C.  R.  Co.  ▼. 
Grames,  8  Ind.  App.  136,  34  N.  E.  613,  holding  contributory  negligence  not  shown 
where  traveler  at  crossing  was  struck  by  train  he  could  not  have  seen  or  heard  on 
account  of  obstructions;  Oleson  v.  Lake  Shore  &  M.  S.  R.  Co.  143  Ind.  408,  32  L. 
R.  A.  150,  42  N.  E.  736,  upholding  direction  of  verdict  against  traveler  who,  with 
unobstructed  view,  tried  to  drive  across  track  in  front  of  engine ;  Chicago  v.  Kohl- 
hof,  64  III.  App.  353,  refusing  to  sustain  judgment  against  city  for  injury  due  to 
breaking  of  board  walk  over  which  safe  weighing  1,400  pounds  was  being  moved. 

Demurrer. 

Cited  in  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Heath,  22  Ind.  App.  56,  53  N.  E.  198, 
holding  sustaining  of  demurrer  to  paragraph  of  answer  harmless  error,  where  all 
material  facts  provable  under  general  denial. 

Bvidemce    of    slinllar    facts. 

Cited  in  footnote  to  Bemis  v.  Temple,  26  L.  R.  A.  254,  which  upholds  right  to 
show  effect  on  different  horses  of  suspended  flag. 

Property  in  liiirliway*. 

Cited  in  Missouri-Edison  Electric  Co.  v.  Weber,  102  Mo.  App.  105,  76  S.  W.  736, 
holding  action  maintainable  by  owner  of  manhole  covers  for  their  injury  by  un- 
usually heavy  load  driven  upon  thenu 
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16  L.  R.  A.  231,  MOVER  v.  BUCKS,  2  Ind.  App.  671,  60  Am.  St.  Rep.  251,  28  N. 
£.  992. 

'When  pemonal  Jndirment  allovFable. 

Cited  in  Beckett  v.  State,  4  Ind.  App.  137,  30  N.  E.  636,  declaring  void,  judg- 
ment in  bastardy  proceedings  upon  constructive  notice  not  authorized  by  statute; 
Louisville,  N.  A.  &  C.  R.  Co.  v.  State,  8  Ind.  App.  387,  35  N.  E.  916  (dissenting 
opinion),  majority  holding  personal  judgment  proper  against  railroad  in  action 
to  foreclose  drainage  lien;  Jessup  v.  Jessup,  7  Ind.  App.  677,  34  N.  £.  1017, 
which  holds  guardian  cannot  be  appointed  for  insane  person  without  process 
served  upon  him  or  his  production  in  court. 

Cited  in  footnotes  to  Greenstreet  v.  Thornton,  27  L.  R.  A.  735,  which  holds 
void,  decree  based  on  summons  against  dead  man;  Cabanne  v.  Graf,  69  L.  R.  A. 
735,  which  holds  void,  act  authoriaing  service,  in  personal  action  against  non- 
resident, on  agent  in  charge  of  business  in  state  without  seizure  of  property. 

Si&biitl#iited  service. 

Cited  in  footnotes  to  Tillinghast  v.  Boston  &  P.  R.  Lumber  Co.  22  L.  R.  A.  49, 
which  holds  insufficient,  service  in  other  state  on  foreign  corporation  after  order 
of  publication;  Murray  v.  Murray,  37  L.  R.  A.  626,  which  holds  jurisdiction  to 
subject  property  within  territorial  jurisdiction  of  court  acquired  by  service  by 
publication  and  appointment  of  receiver;  National  Teleph.  Mfg.  Co.  v.  Du  Bois, 
30  L.  R.  A.  628,  which  declines  jurisdiction  on  service  by  publication  in  suit  by 
foreign  corporation  against  nonresident;  De  La  Montanya  v.  De  La  Montanya, 
32  L.  R.  A.  82,  which  denies  jurisdiction  to  award  alimony  and  custody  of  children 
in  divorce  suit  on  constructive  service;  Bickerdike  v.  Allen,  29  L.  R.  A.  782, 
which  holds  mailing  and  publishing  notice  of  proceeding  to  revive  judgment  suffi- 
•cient  as  against  resident  who  cannot  be  found;  Kemper-Thomas  Paper  Co.  v. 
Shyer,  68  L.  R.  A.  173,  which  denies  right  to  execution  against  other  property  in 
-state  for  unpaid  part  of  judgment  against  nonresident  served  by  attachment  and 
publication;  Capital  City  Bank  v.  Parent,  18  L.  R.  A.  240,  which  holds  creditor's 
"bill  cannot  be  based  on  judgment  for  money  only,  in  attachment  suit  against  non- 
resident served  by  publication ;  Bernhardt  v.  Brown,  36  L.  R.  A.  402,  which  holds 
■execution  sale  under  judgment  on  service  by  publication  invalid  as  to  property 
not  attached  in  action;  Hartzell  v.  Vigen,  35  L.  R.  A.  451,  which  holds  require- 
ment, in  oases  of  service  by  publication,  that  affidavit  be  made  of  jurisdiction  of 
'''subject  of  the  action,"  relates  to  the  controversy  between  the  parties. 

Cited  in  note  (60  L.  R.  A.  577,  578)  on  what  service  of  process  is  sufficient  to 
•constitute  due  process  of  law. 

16  L.  R.  A.  236,  DALY  v.  WISE,  132  N.  Y.  306,  44  N.  Y.  S.  R.  422,  30  N.  E.  837. 

False  repreaemtatlons. 

Cited  in  Stein  v.  Rice,  23  Misc.  360,  51  N.  Y.  Supp.  320,  holding  there  was  no 
fraudulent  concealment  of  usual  decrease  in  water  supply  justifying  rescission  of 
lease;  Frank  v.  Bradley  &  C.  Co.  42  App.  Div.  181,  58  N.  Y.  Supp.  1032,  sus- 
taining right  of  action  for  deceit  in  representing  cellar  of  house  being  sold  "as 
dry  as  a  nut,"  when  in  fact  it  was  wet;  Ryder  v.  Wall,  29  Misc.  381,  60  N.  Y 
Supp.  536,  sustaining  right  to  recover  disbursements  in  repair  of  house  purchased 
under  contract  by  one  relying  on  false  statement  of  facts  made  innocently; 
Meserole  v.  Hoyt,  161  N.  Y.  62,  55  N.  E.  274,  holding  that  leased  premises  may 
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be  abandoned,  where  cellar  floor  covered  with  water  after  rain  and  walls  always- 
damp;  Mitchell  V.  Stewart,  187  Pa.  220,  40  Atl.  799,  denying  liability  of  lesaor 
for  explosion  of  gaa  in  leased  house,  where  secret  defects  or  deficiency  in  ga» 
apparatus  not  known;  Beers  v.  Hamburg-American  Packet  Co.  62  Fed.  472,  sus- 
taining right  to  recover  for  false  answer  by  agent  of  steamship  company,  upon 
which  he  knew  booked  passenger  would  rely;  Kountase  v.  Kennedy,  72  Hun,  315> 
26  N.  Y.  Supp.  682,  which  holds  knowledge  of  falsity  of  representations  by  per- 
son making  them,  necessary  element  in  action  founded  thereon:  Meyers  v.  Rosen- 
back,  5  Misc.  347,  25  N.  Y.  Supp.  521,  holding  evidence  of  false  representations 
as  to  strength  of  building  leased  admissible  in  action  for  rent;  Myers  v.  Rosen- 
back,  13  Misc.  147,  34  N.  Y.  Supp.  63,  upholding  liability  for  false  representations 
as  to  facts  not  known  to  be  true;  Prahar  v.  Tousey,  93  App.  Div.  510,  87  X.  Y. 
Supp.  846.  holding  lessee  not  relieved  from  contract  where  representations  as  ta 
weight  floors  would  bear  were  untrue. 

Cited  in  footnote  to  Angevine  v.  Knox- fJood rich,  18  L.  R.  A.  264  which  denies, 
implied  warranty  that  house  leased  for  dwelling,  habitable. 

Cited  in  note  (33  L.  R.  A.  453)  on  implied  covenant  in  lease  as  to  fitness  of 
property  for  purpose  intended. 

Appeal   ^ifrhen  verdict   directed. 

Cited  in  Tallapoosa  Lumber  Co.  v.  Holbert,  6  App.  Div.  561,  39  N.  Y.  Supp. 
432,  holding  finding  conclusive  on  appeal  when  all  contested  facts  submitted  to 
court;  Howland  v.  Bates,  3  Misc.  610,  22  X.  Y.  Supp.  557,  holding  that  on  appeal 
from  judgment  directed  without  request  to  go  to  jury,  only  inquiry  is  whether 
evidence  sufficient  to  sustain  verdict;  Mosher  v.  Providence  Washington  Ins.  Co. 
12  Misc.  106,  33  N.  Y.  Supp.  85,  holding  that  on  appeal  from  judgment  directed,, 
essential  facts  assumed  to  have  been  found  for  successful  party. 

Distinguished  in  Sigua  Iron  Co.  v.  Greene,  31  C.  C.  A.  480,  59  U.  S.  App.  655,. 
88  Fed.  210,  holding  that  plaintifi*  can  contend  that  material  factA  are  withdrawn 
from  jury  when  court  announces  that  only  one  question  will  be  left  to  it,  after 
denying  motion  to  direct  verdict. 

Ij«ndlord*a   duty   to   dincloiie   latent    defecta. 

Cited  in  Smith  v.  Donnelly,  93  App.  Div.  573,  87  N.  Y.  Supp.  893,  holding 
landlord  not  absolutely  liable  for  injury  resulting  from  failure  to  call  tenant*^ 
attention  to  latent  defect  in  premises. 

16  L.  R.  A.  239,  HOYT  v.  PKOPLE,  140  111.  r>88,  30  N.  E.  315. 
Continuance   In   criminal   caiiea. 

Cited  in  Keating  v.  People.  160  ill.  482,  43  N.  E.  724,  upholding  validity  of 
act  regulating  granting  of  continuances  in  criminal  cases. 

Cited  in  footnotes  to  Fanton  v.  State,  3G  L.  R.  A.  158.  which  holds  denial  of 
continuance  authorized  hy  agreement  for  reading  of  statement  as  to  what  absent 
witnesse«4  would  testify  to;  Atkins  v.  Com.  32  L.  IL  A.  108,  which  authorizes 
denial  of  continuance  on  adniisi^ion  that  absent  witnesses  will  testify  as  alleged. 

Conviction   on  uncorroborated  evidence  of  accomplice. 

Cited  in  Cohn  v.  People,  197  111.  484,  04  N.  E.  306,  refusing  to  sustain  con- 
viction for  receiving  stolen  goods  on  imcorroborated  evidence  of  the  confessed 
thief;  Conley  v.  People.  170  111.  593,  48  X.  E.  911.  refusing  to  sustain  conviction 
for  murder  of  illegitimate  child  on  un«<u])portiMl  evi(]<^nce  of  codefendant  unable 
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to  distinguish  between  right  and  wrong;  Campbell  v.  People,  159  HI.  26,  50  Am. 
St.  Hep.  134,  42  N.  £.  123,  holding  guilt  of  murder  of  infant  not  established  upon  | 
uncorroborated  evidence  of  depraved  woman  accusing  herself  as  accomplice,  in 
connection  with  other  circumstances. 

SofllclencF  of  Imdlctmemt. 

Cited  in  Cochran  v.  People,  175  111.  31,  51  N.  E.  846,  holding  indictment  for 
procuring  miscarriage  insufficient  where  it  alleges  "certain  instrui^^ent"  was  ad- 
ministered. 

Distinguished  in  Graff  v.  People,  208  111.  324,  70  N.  E.  299,  upholding  con- 
viction for  conspiracy  to  defraud  insurance  company,  although  arson  charged  aft 
overt  act. 

16  L.  R.  A.  243,  FLINT  v.  HITCHINSON  SMOKE  BURNER  CO.  110  Mo.  492, 

33  Am.  St.  Rep.  476,  19  S.  W.  804. 
Sliinder  of  title. 

Cited  in  Linville  v.  Rhoades,  73  Mo.  App.  222,  which  holds  malice  charged  in 
slander  of  title  to  land  where  allegation  is  that  defendant  "wrongfully,  intention- 
ally, and  without  just  cause"  made  the  statements;  Thummel  v.  Holden,  149  Mo. 
685,  51  S.  W.  404,  holding  that  court  of  equity  has  not  power,  as  a  rule,  to  restrain 
libel  on  title. 

W^bAt    qneatlona    for    equity. 

Cited  in  Chicago  City  R.  Co.  v.  General  Electric  Co.  74  111.  App.  474,  refusing 
to  enjoin  alleged  libelous  and  derogatory  statements  claimed  to  be  circulated  to 
destroy  property  rights  of  corporation;  Walker  v.  Backus  Heating  Co:  97  Wis. 
163,  72  N.  W.  230,  holding  court  of  equity  should  not  interfere  in  case  which 
involves  infringement  of  patents,  until  controverted  questions  settled  at  law. 

Cited  in  footnotes  to  Shoemaker  v.  South  Bend  Spark  Arrester  Co.  22  L.  R.  A. 
332.  which  authorizes  injunction  against  false  claim  of  title  to  patent;  Dailey 
v.  Superior  Court,  32  L.  R.  A.  273,  which  denies  right  to  enjoin  play  in  theater, 
based  on  facts  of  criminal  case  on  trial;  Marlin  Firearms  Co.  v.  Shields,  59  L.  R. 
A.  310,  which  denies  right  to  injunction  against  publishing  unjust  and  malicious 
criticism  of  manufacturecl  article;  Grand  Rapids  School  Furniture  Co.  v.  Haney 
School  Furniture  Co.  16  L.  R.  A.  721,  which  authorizes  injunction  against  using 
decree  in  patent  case,  obtained  by  fraud  and  collusion;  A.  B.  Farquhar  Co.  v. 
National  Harrow  Co.  49  L.  R.  A.  755,  wiiich  sustains  right  to  enjoin  letters  or 
notices  by  owner  of  patent  to  destroy  another's  business  by  threatening  suit  for 
infringement. 

Cited  in  notes  (28  L.  R.  A.  466)  on  injunction  against  strikes;  (32  L.  R.  A. 
833,  834)  on  constitutional  freedom  of  speech  and  of  the  press. 

16  L.  R.  A.  247,  SEAGER  v.  McCABE,  92  Mich.  186,  52  N.  W.  290. 
Rlftrlita  of  doifvreBai  In  oil  and  iras  vrells. 

Cited  in  Higgins  Oil  &  Fuel  Co.  v.  Snow,  51  C.  C.  A.  273,  113  Fed.  439,  holding 
dowress  of  JL  of  land  entitled  to  accounting  for  oil  taken  from  oil  fteld  by  re- 
jnaindermen  to  prejudice  of  Ker  life  estate;  Stewart  v.  Tennant,  52  W.  Va.  580, 
44  B.  E.  223  (dissenting  opinion),  majority  holding  widow  has  interest  in  oil 
taken  from  land  before  assignment  of  dower. 
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Cited  in  footnotes  to  Marshall  v.  Mellon,  35  L.  R.  A.  816,  which  holds  life 
tenant's  right  to  operate  for  oil  and  gas  limited  to  operations  begun  before  life 
tenancy  accrued;  Koen  v.  Bartlett,  31  L.  R.  A.  128,  which  holds  royalty  on  oil 
and  gas  lease  incident  of  life  estate;  Williamson  v.  Jones,  38  L.  R.  A.  694,  which 
holds  life  tenant,  who  is  also  cotenant  of  reversion,  liable  to  account  for  oil 
extracted  under  belief  of  sole  ownership. 

16  L.  R.  A.  251,  LOUISVILLE,  N.  0.  &  T.  R.  CO.  v.  JORDAN,  69  Miss.  939.  34 
Am.  St.  Rep.  599,  11  So.  Ill, 

Service  of  process  on  Infant. 

Cited  in  footnote  to  Sloane  v.  Martin,  28  L.  R.  A.  347;  which  denies  necessity 
of  actual  service  on  infants  in  suit  for  sale  of  land  in  which  they  have  interest. 

Limit  of  learlalatlve  po'vrer. 

Cited  in  footnotes  to  People  ex  rel.  Kern  v.  Chase,  36  L.  R.  A.  105,  which  holds 
Torrens  law  unconstitutional  as  attempt  to  delegate  judicial  power  to  registrar  of 
titles ;  Board  of  Education  v.  State.  25  L.  R.  A.  770,  which  holds  unconstitutional, 
act  authorizing  board  of  education  to  levy  tax  to  pay  claim  for  which  no  obliga- 
tion exists. 

16  L.  R.  A.  256,  COM.  v.  GRAVES,  165  Mass.  163,  29  N.  E.  579, 

Habit nal   crlnilnal    atatntes  and  ex  post   facto  laTrs. 

Followed  in  Sturtevant  v.  Com.  158  Mass.  599,  33  N.  E.  648;  Com.  y.  Cody, 
165  Mass.  138,  42  N.  £.  575,  upholding  validity  of  statute  punishing  habitual 
criminals,  when  date  of  larcenies  in  indictment  subsequent  to  time  statute  went 
into  effect;  Com.  v.  Walker,  163  Mass.  228,  39  N.  £.  1014,  sustaining  necessity  of 
allegations  of  former  convictions  and  sentences  in  indictment  charging  prisoner 
with  being  habitual  criminal;  McDonald  v.  Massachusetts,  180  U.  S.  313,  45 
L.  ed.  547,  21  Sup.  Ct.  Rep.  389,  Affirming  173  Mass.  326,  73  Am.  St.  Rep.  293, 
53  N.  E.  874,  upholding  statute  punishing  habitual  criminal;  Re  Miller,  110  Mich. 
678,  34  L.  R.  A.  408,  64  Am.  St.  Rep.  376,  68  N.  VV.  990,  upholding  statute  as 
not  ex  post  facto y  passed  while  prisoner  serving  one  sentence,  which  deprived  him 
of  time  allowance  for  second  conviction  after  passage  of  act;  Blackburn  v»  State, 
50  Ohio  St.  438,  36  N.  E.  18,  sustaining  sentence  for  life  under  statute  pro- 
viding for  punishment  of  habitual  criminal,  passed  after  two  convictions;  Iowa 
ex  rel.  Gregory  v.  Jones.  128  Fed.  628,  holding  law  providing  term  of  imprison- 
ment for  one  twice  convicted  of  larceny  constitutional,  although  applying  to 
former  convictions  before  passage  of  act. 

Cited  in  footnotes  to  People  ex  rel.  Chandler  v.  McDonald,  29  L.  R.  A.  834, 
which  holds  statute  not  ex  post  facto  for  abrogating  provision  for  change  of 
magistrate  or  of  venue  for  prejudice;  State  v.  Kyle,  56  L.  R.  A.  115,  which  sus- 
tains statute  authorizing  prosecution  by  information  of  crimes  already  com- 
mitted; People  V.  Hayes,  23  L.  R.  A.  830,  which  holds  change  in  statute  author- 
izing slighter  punishment  not  ex  post  facto  law;  French  v.  Deane,  24  L.  R.  A. 
388,  which  holds  void,  act  giving  right  to  punitive  damages  as  to  existing  cause 
of  action. 

Cited  in  note  ( 34  L.  R.  A.  399,  403 )  on  enhancing  penalty  of  crime  when  com- 
mitted by  habitual  criminals  or  prior  offenders. 
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16  L.  R.  A.  257,  SHELDEN  v.  FOX,  48  Kan.  356,  29  Pac.  759. 
Contract*  hy  public  offlclala  bejrond  term  of  ofllce. 

Cited  in  Coffey  County  v.  Smith,  50  Kan.  354,  32  Pac.  30,  holding  county  board 
about  to  be  dissolved  by  operation  of  law  cannot  contract  for  official  newspaper 
for  following  year. 

Cited  in  footnotes  to  Vincennes  v.  Citizens'  Gaslight  &  Coke  Co.  16  L.  R.  A.  485, 
which  holds  city  empowered  to  contract  for  gas  or  water  supply  beyond  term  of 
ofiioe  of  members  of  council;  McBean  v.  Fresno,  31  L.  R.  A.  794,  which  upholds 
contract  for  term  beyond  limit  of  municipal  board  making  same;  Gillan  v.  Normal 
School,  24  L.  R.  A.  336,  which  holds  power  of  board  of  regents  to  remove  normal 
school  teacher  at  pleasure  cannot  be  limited  by  by-law  or  contract  of  board; 
Millikin  v.  Edgar  County,  18  L.  R.  A.  447,  which  holds  contract  to  employ  power- 
house keeper  for  term  beyond  term  of  superv'isors  unauthorized;  Illinois  Trust 
A  Sav.  Bank  v.  Arkansas  City,  34  L.  R.  A.  518,  which  holds  that  city  may  con- 
tract for  water  for  period  beyond  terms  of  office  of  members  of  its  legislative 
board. 

16  L.  R.  A.  261,  HENDRICKSON  v.  GREAT  NORTHERN  R.  CO.  49  Minn.  245, 

32  Am.  St.  Rep.  540,  51  N.  W.  1044. 
NeirHireitce  and  preanmptlona  as  to. 

Cited  in  Hendrickson  v.  Great  Northern  R.  Co.  52  Minn.  341,  54  N.  W.  189, 
holding  contributory  negligence  of  intestate  question  for  jury,  when  only  evidence 
of  it  is  that  he  could  have  seen  train  on  hill  nearly  400  feet  from  crossing^; 
Hooper  v.  Great  Northern  R.  Co.  80  Minn.  401,  83  N.  W.  440,  sustaining  verdict 
where  brakeman  was  killed  while  uncoupling  cars  by  negligence  of  engineer  in 
failing  to  give  signals  before  backing;  Lane  v.  Missouri  P.  R.  Co.  132  Mo.  31, 
33  S.  W.  1128  (dissenting  opinion),  majority  holding  that  running  away  of  team 
which  bolted  into  train  could  not  be  laid  to  negligence  of  railroad. 

Cited  in  footnotes  to  Ward  v.  Southern  P.  Co.  23  L.  R.  A.  715,  which  holds 
no  presumption  of  company's  negligence  from  finding  of  child's  body  on  track; 
Parish  v.  Western  &  A.  R.  Co.  40  L.  R.  A.  364,  which  holds  presumption  of  negli- 
gence from  killing  person  on  track  overcome  by  showing  that  person  sitting  or 
lying  on  track  at  night ;  Donald  v.  Chicago,  B.  &  Q.  R.  Co.  33  L.  R.  A.  492,  which 
holds  no  presumption  against  railroad  raised  by  failure  to  prove  height  of  cars 
from  which  employee  knocked  by  bridge;  Dixon  v.  Pluns,  20  L.  R.  A.  699,  which 
upholds  presumption  of  negligence  arising  from  fall  of  chisel  on  sidewalk  from 
scafifold;  McLane  v.  Perkins,  43  L.  R.  A.  487,  which  denies  presumption  of  free- 
dom from  contributory  negligence  of  employee  drowned  while  using  leaky  punt. 

Daty  to  l«»ok  and  listen  at  croHSlnar. 

Cited  in  Woehrle  v.  Minnesota  Transfer  R.  Co.  82  Minn.  169,  62  L.  R.  A.  352, 
footnote  p.  340,  84  N.  W.  791,  relieving  traveler  of  necessity  of  stopping  to  look 
and  listen,  when  he  knew  it  was  customary  to  have  flagman  out  of  sight  when 
track  clear;  Schneider  v.  Northern  P.  R.  Co.  81  Minn.  386,  84  N.  W.  124,  refusing 
to  hold  one  relieved  from  duty  of  looking  at  crossing,  though  he  was  relieved  from 
listening,  on  account  of  noise;  Klotz  v.  Winona  &  St.  P.  R.  Co.  68  Minn.  349, 
71  N.  W.  267,  holding  traveler  not  necessarily  negligent  at  crossing  when  noises 
of  mill  close  by,  and  whistling  of  engine,  might  have  distracted  attention;  Struck 
V.  Chicago,  M.  &  St.  P.  R.  Co.  58  Minn.  300,  59  N.  W.  1022,  which  holds  failure 
of  deceased  to  look  and  listen  cannot  be  assumed  when  he  was  obliged  to  approach 
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croBsing  through  hollow,  cloae  to  track;  Tuthill  v.  Nortliern  P.  R.  Co.  50  Minn. 
115,  52  N.  W.  384,  leaving  to  jury  question  of  oontributory  negligence  of  girl  in 
charge  of  cattle  not  riding  forward  to  crossing  before  cattle  driven  over;  Ame* 
V.  Waterloo  &  C.  F.  Rapid  Transit  Co.  120  Iowa,  655,  95  N.  \V.  161  (dissenting 
opinion),  majority  holding  that  presumption  of  exercise  of  instinct  of  self  pres- 
ervation not  affirmative  evidence  of  due  care  at  crossing. 

Cited  in  footnotes  to  Ix)renz  v.  Burlington,  C.  R.  &  N.  R.  Co.  fi6  L.  R.  A.  753, 
which  holds  negligence  of  one  pursuing  cow,  in  not  looking  and  listening  before 
crossing  railroad  track,  for  jury ;  We  dom  &  A.  R.  Co.  v.  Ferguson,  54  L.  R.  A. 
803,  which  holds  recovery  not  prevented  by  failure  to  look  when  within  30  feet 
of  track :  Van  Auken  v.  Chicago  &  W.  M.  R.  Co.  22  L.  R.  A.  33,  which  holds  that 
failure  to  look  and  listen  on  dark  night  will  not  prevent  recovery  for  injury  by 
engine  running  backward;  Betts  v.  Lehigh  Valley  R.  Co.  45  L.  R.  A.  261,  which 
sustains  right  of  person  approaching  crossing  where  train  is  receiving  or  dis- 
charging passengers,  to  rely  on  rule  requiring  other  train  to  stop. 

Borden  of  proof  «■  to  caose  of  death. 

Cited  in  footnote  to  Anthony  v.  Mercantile  Mut.  Acci.  Asso.  26  L.  R.  A.  406, 
which  throws  on  insurance  company  burden  of  proving  that  accidental  death  wa» 
from  excepted  cause. 

16  L.  R.  A.  268,  LOCISVILLE.  &  N.  R.  CO.  v.  NORTHIXGTON,  91  Tenn.  56,  17 
S.  VV.  880. 

Safety  of  appliances. 

Cited  in  Gann  v.  Nashville,  C.  &  St.  L.  R,  Co.  101  Tenn.  380,  70  Am.  St  Rep. 
687,  47  S.  W.  493,  holding  railroad  liable  for  injury  to  employee  from  failure  t<^ 
provide  safe  appliances. 

Asaamptlon   of   rislc. 

Distinguished  in  Gann  v.  Nashville,  C.  A  St.  L.  R.  Co.  101  Tenn.  387,  70  Am. 
St.  Rep.  687,  47  S.  W.  493,  which  holds  section  hand  assumed  risk  of  defective 
brake,  of  which  defects  he  had  previous  knowledge. 

BlementB  of  damaire. 

Cited  in  footnote  to  Butler  v.  Manhattan  R.  Co.  26  L.  R.  A.  46,  which  holds 
miscarriage  not  element  of  recovery  in  action  for  personal  injuries  to  wife. 

Injnries  aceeleratinv  death. 

Cited  in  Meekins  v.  Norfolk  &  S.  R.  Co.  134  N.  C.  219,  46  S.  £.  493,  holding 
injury  hastening  death  from  disease,  actionable. 

16  L.  R.  A.  271,  MANNING  v.  CHESAPEAKE  &  O.  R.  CO.  36  W.  Va.  329,  32  Am. 

St.  Rep.  859,  15  S.  E.  81. 
liiablllty  for  injury  to  licensee. 

Followed  in  Holland  v.  Sparks.  92  Ga.  759,  18  S.  E.  990,  sustaining  nonsuit 
where  boy  standing  some  distance  from  track  was  killed  by  derailment  of  train. 

Cited  in  Ritz  v.  Wheeling,  45  W.  Va.  260,  43  L.  R.  A.  151,  31  8.  E,  993,  sus- 
taining verdict  directed  for  defendant,  where  child  was  drowned  in  city  reservoir 
•while  trespassing;  Illinois  C.  R.  Co.  v.  Hopkins,  200  111.  124.  65  N.  E.  656, 
Affirming  100  111.  App.  596,  holding  party  injured  by  falling  over  skid  on  im- 
li;»hted  platform,  while  on  waj'  to  furnish  meals  to  mail  clerks,  not  mere  licensee; 
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Poling  V.  Ohio  River  R.  Co.  38  W.  Va.  660,  24  L.  R.  A.  222,  18  S.  E.  782,  setting 
■aside  verdict  where  decedent  was  a  mere  looker-on  when  struck  by  arm  of  mail 
«rane  broken  off  from  moving  train  when  poi^tal  clerk  caught  mail  sack;  Man- 
love  V.  Cleveland,  C.  C.  &  St.  L.  R.  Co.  29  Ind.  App.  699,  65  X.  K.  212,  holding 
•carrier  not  liable  for  accidental  killing  of  one  using  footpath  with  implied  license; 
Snyder  v.  Philadelphia  Co.  (\V.  Va.)  63  L.  R.  A.  898,  46  S.  E.  368,  holding 
owner  of  oil  well  liable  for  injury  to  one  using  highway  close  by,  through  negli- 
gent blowing  oiT  of  well. 

Cited  in  footnotes  to  Benson  v.  Baltimore  Traction  Co.  20  L.  R.  A.  714,  which 
-denies  right  of  recovery  to  student  falling  into  uncovered  vat  while  class  in- 
specting power  house  under  permission;  Gibson  v.  I^onard,  17  L.  R.  A.  588, 
which  holds  owner  not  liable  for  injury  to  fire  insurance  patrolman  entering  burn- 
ing building  to  save  property;  Ryerson  v.  Bathgate,  57  L.  R.  A.  308,  which 
•denies  liability  of  owner  for  injury  to  one  using  premises  for  purpose  not  au- 
thorized by  invitation. 

Distinguished  in  Sealer  v.  Rolfe  Coal  &  Coke  Co.  51  VV.  Va.  321,  41  S.  E.  216, 
holding  owner  liable  for  negligent  injury  to  contractor  repairing  coal  tipple. 

Injarjr  to  employees. 

Cited  in  Ketterman  v.  Dry  Fork  R.  Co.  48  VV.  Va.  612,  37  S.  E.  683,  sus- 
taining direction  of  verdict  for  defendant  where  loaded  car,  left  on  track,  ran 
■away  and  into  hand  car  on  which  section  hand  was  injured;  Hopkins  v.  Nash- 
ville, C.  &  St.  L.  R.  Co.  96  Tenn.  436,  32  L.  R.  A.  362,  34  S.  W.  1029,  sustaining 
demurrer  to  evidence  and  dismissal  of  suit  where  deceased  brakeman,  after  giving 
danger  signal,  fell  from  car  upon  sudden  shutting  off  of  steam  by  engineer. 

16  L.  R.  A.  277,  GANDOLFO  v.  HARTMAN,  49  Fed.  181. 
llleirality  of  contracts. 

Cited  in  footnote  to  Brooks  v.  Cooper,  21  L.  R.  A.  617,  which  holds  void,  con- 
tract between  newspapers  for  alternate  selection  and  division  of  profits  of  public 
printing. 

Rtffbts  of  alienM. 

Cited  in  notes  (31  L.  R.  A.  177)  on  alien's  right  to  inherit;  (31  L.  R.  A.  85) 
on  effect  of  state  Constitutions  and  statutes  on  question  of  inheritance  by  or 
from  alien;   (32  L.  R.  A.  177)  on  effect  of  treaties  on  alien's  right  to  inherit. 

16  L.  R.  A.  278,  STATE  ex  rel.  MIZE  v.  McELROY,  44  La.  Ann.  796,  32  Am. 

St.  Rep.  355,  11  So.  133. 
Blectfon  acts  and  defective  ballots. 

Cited  in  Morris  v.  Board  of  Canvassers,  49  W.  Va.  257,  38  S.  E.  500,  which 
holds  provisions  requiring  names  of  candidates  to  be  voted  for  to  be  in  one 
column,  mandatory. 

Cited  in  footnotes  to  State  ex  rel.  McCarthy  v.  Moore,  59  L.  R.  A.  447,  which 
sustains  prohibition  against  placing  on  official  ballot,  name  of  unsuccessful  candi- 
date for  party  nomination  at  primary  election;  Lindstrom  v.  Manistee  County, 
19  L.  R.  A.  172,  which  refuses  to  exclude  ballot  with  unauthorized  vignette;  St^ite 
€x  rel.  Phelan  v.  Walsh,  17  L.  R.  A.  364,  in  which  various  decisions  as  to  validity 
of  ballots  are  ma4e;  State  ex  rel.  Baxter  v.  Ellis,  17  L.  R.  A.  382,  whicli  requires 
rejection  in  municipal  election  of  ballots  with  device  upon  them;  Eaton  v.  Brown, 
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17  L.  R.  A.  097,  wliich  holds  void,  ballot  law  prohibiting  marking  elsewhere  of  bal- 
lot marked  opposite  name  of  political  party. 

Cited  in  note  (25  L.  R.  A.  484)  on  how  far  right  to  vote  is  absolute. 

Criticized  in  State  ex  rel.  Orr  v.  Fawcett,  17  Wash.  205,  49  Pac.  346,  holding 
ballots  marked  on  wrong  side  of  name,  or  with  waving  lines,  or  where  mistakes 
evidently  intended  to  be  corrected,  should  not  be  rejected. 


16  L.  R,  A.  281,  WILLIS  v.  ST.  PAUL  SANITATION  CO.  48  Minn.  140,  31  Am» 
St.  Rep.  626,  50  N.  W.  1110. 

Stockholder's    liability. 

Cited  in  Eau  Claire  Nat.  Bank  v.  Benson,  106  Wis.  630,  82  N.  W.  604,  declar- 
ing stockholder's  liability  joint  and  to  be  decided  for  benefit  of  all  creditors  id 
action  in  equity;  Hanson  v.  Davison,  73  Minn.  461,  76  N.  W.  254,  permitting  an- 
cillary action  by  creditor  of  corporation  to  collect  corporate  debt  out  of  property 
of  nonresident  stockholder;  Straw  &.  E.  Mfg^  Co.  v.  L.  D.  Kilbourne  Boot  &  Shoe 
Co.  80  Minn.  138,  83  N.  W.  36,  upholding  power  of  legislation  to  modify  or  change 
existing  remedy  against  stockholders;  Re  Marshall  Paper  Co.  95  Fed.  423,  holding 
that  creditors  may  obtain  judgment  against  bankrupt  corporation  as  prerequisite 
to  enforcing  statutory  liability  of  directors;  Parker  v.  Carolina  Sav.  Bank,  53 
S.  C.  591,  69  Am.  St  Rep.  888,  31  S.  E.  673,  holding  liability  of  stockholders  not 
dependent  on  their  stock,  but  amount  of  their  stock;  Finney  v.  Guy,  106  Wis.  278, 
49  L.  R.  A.  496,  82  N.  W\  595  (dissenting  opinion),  majority  refusing  to  enforce 
in  ancillary  action,  liability  of  stockholder  under  laws  of  sister  state  with  same 
provisions. 

Title  of  act  expressinv  sabject. 

Cited  in  State  v.  Courtney,  27  Mont.  385,  71  Pac.  308,  upholding  act  as  ex- 
pressing its  subject  in  title,  where  it  amended  sections  of  Political  Code  relating 
to  liquor,  and  added  a  section  "regarding  licenses;"  Kelly  v.  Minneapolis  City,  57 
Minn.  300,  26  L.  R.  A.  97,  47  Am.  St.  Rep.  605,  59  N.  W.  304,  holding  subject 
relating  to  damages  for  changing  grade  of  street  and  providing  assessment,  ex- 
pressed in  act  "amending"  section  of  city  charter;  Winters  v.  Duluth,  82  Minn. 
130,  84  N.  W.  788,  holding  words  "other  public  grounds,"  following  word  "streets" 
in  title  of  act,  not  indication  that  statute  limited  to  public  grounds  of  same  kind 
as  streets;  South  St.  Paul  v.  Lamprecht  Bros.  Co.  31  C.  C.  A.  587,  60  U.  S.  App. 
78,88  Fed.  451,  upholding  act,  as  expressing  but  one  sub ject  in  its  title,  "to  Amend 
*an  Act  to  Incorporate'  "  city  "and  to  Authorize  said  City  to  Issue  Bonds  ;"Meul 
v.  People,  198  111.  260,  64  N.  E.  1106,  declaring  amendment  including  "wild  fowl 
and  birds"  in  game  laws  intended  to  protect  birds  other  than  game  birda 


Effect   of   Constitntioji   or  statute   on    prior   oblisations. 

Cited  in  Minneapolis  &  St.  L.  R.  Co.  v.  Gardner,  177  U.  S.  341,  44  L.  ed.  798,  20 
Sup.  Ct.  Rep.  656,  holding  self-executing  provision  of  Constitution  imposing  lia- 
bility on  stockholders  does  not  exempt  stockholders  of  new  corporation  formed 
by  consolidation  of  old  ones. 

Cited  in  footnotes  to  Kirkman  v.  Bird,  58  L.  R.  A.  670,  which  sustains  as  to 
prior  obligations,  statute  exempting  wages  for  sixty  days  preceding  levy.  Inter- 
national Bldg.  &  L.  Abso.  ▼.  Hardy,  24  L.  R.  A.  284,  which  denies  legislative  power 
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to  change  remedy  for  enforcing  trust  deed ;  Jones  v.  German  Ins.  Co.  46  L.  R.  A. 
860,  which  sustains  statute  shortening  time  of  insurance  company's  immunity 
from  suit,  without  extending  period  of  limitations;  Criswell  v.  Montana  C.  R.  Co. 

33  L.  R.  A.  554,  which  holds  act  imposing  liability  on  domestic  railroad  companies 
for  fellow  servant's  negligence  abrogated  by  adopting  Constitution  against  special 
privileges  to  foreign  corporations. 

Iiriieii  CoMstitnttoM  self-execotiiic 

Cited  in  State  v.  Kyle,  166  Mo.  302,  56  L.  R.  A.  120,  footnote  p.  115,  65  S.  W. 
763,  declaring  amendment  that  "no  person  shall  be  prosecuted  criminally.  .  • 
otherwise  than  by  indictment  or  information"  self-executing;  McKusick  v.  Sey- 
mour, S.  A,  Co.  48  Minn.  167,  50  N.  W.  1114,  declaring  section  creating  liability 
of  stockholders  for  corporate  debts  self -executing,  and  such  debts  recoverable  in 
sequestration  proceeding;  Nickerson  v.  Crawford,  74  Minn.  369,  73  Am.  St.  Rep. 
354,  77  N.  W.  292,  holding  provisions  declaring  property  exempted  from  debt  shall 
be  liable  for  certain  classes  of  debts,  self-executing;  Illinois  C.  R.  Co.  v.  Ihlenberg,. 

34  L.  R.  A.  397,  footnote  p.  393,  2l  C.  C.  A.  552,  43  U.  S.  App.  726,  75  Fed.  879, 
holding  clause,  that  knowledge  by  employee  injured  of  unsafe  condition  of  ma- 
chinery and  appliances  is  no  defense,  self-executing;  Anderson  v.  Whatcom  County, 

15  Wash.  53,  33  L.  R.  A.  140,  footnote  p.  137,  45  Pac.  665,  holding  provision  that 
cities  of  certain  population  entitled  to  salaried  justices  of  peace,  self-executing; 
Whitman  v.  National  Bank,  176  U.  S.  562,  44  L.  ed.  590,  20  Sup.  Ct.  Rep.  477^ 
holding  that  words  "shall  be  secured"  declare  liability  of  stockholders,  and  to  that 
extent  is  self-executing ;  Lamborn  v.  Bell,  18  Colo.  349,  20  L.  R.  A.  242,  32  Pac. 
989,  upholding  right  to  condemn  right  of  way  for  ditch  to  convey  water  for  private 
use  under  self -executing  Constitution  granting  such  right  of  way  to  all  persons; 
Russell  V.  Ayer,  120  N.  C.  196,  37  L.  R.  A.  251,  27  S.  E.  133  (dissenting  opinion), 
majority  holding  provisions  that  Assembly  shall  levy  capitation  tax  not  self-exe- 
cuting so  as  to  overrule  different  ratio  in  statute;  Middletown  Nat.  Bank  v.  To- 
ledo, A.  A.  &  N.  M.  R.  Co.  62  C.  C.  A.  87,  127  Fed.  87,  certifying  questions  to  Su- 
preme Court  whether  provision  in  state  Constitution  self-executing,  there  being 
no  decision  of  state  supreme  court  on  question. 

Cited  in  footnotes  to  Washingtonian  Home  v.  Chicago,  29  L.  R.  A.  798,  which 
holds  constitutional  prohibition  of  municipalities  from  making  donation  to  pri- 
vate corporations,  self-executing;  People  ex  rcl.  McClelland  v.  Roberts,  31  L.  R. 
A.  399,  which  holds  unnecessary,  re-enactment  of  civil  service  law  after  adoption 
of  Constitution  containing  self -executing  provisions. 

16  L.  R.  A.  288,  MILLER  v.  STODDARD,  50  Minn.  272,  52  N.  W.  895, 
Priority  of  liens. 

Cited  in  Miller  v.  Stoddard,  54  Minn.  489,  56  N.  W.  131,  holding  first  mortgage 
superior  to  mechanics'  liens,  though  unrecorded,  but  inferior  to  second  mortgage, 
recorded,  which  is  subordinate  to  mechanics'  liens  for  work  begun  before  made; 
Fletcher  v.  Kelly,  88  Iowa,  492,  21  L.  R.  A.  353,  55  N.  W.  474,  giving  priority  to 
unrecorded  mortgage  over  mechanic's  lien;  Peninsular  General  Electric  Co.  v. 
Norris,  100  Mich.  505,  69  N.  W.  151,  holding  mechanic's  lien  inferior  to  unre- 
corded lease;  Noerenberg  v.  Johnson.  51  Minn.  79,  52  N.  W.  1069,  which  holds 
unrecorded  mortgage  superior  to  mechanic's  lien. 
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16  L.  R.  A.  291,  GERMAN  AMERICAN  INS.  CO.  v.  COMMERCIAL  F.  INS.  CO. 

95  Ala.  469,  11  So.  117. 
Contracting  w^ith  reference  to  cnstom. 

Cited  in  Anderson  v.  WhitUker,  97  Ala.  692,  II  So.  919,  which  holds  allecred 
custom  in  building  houses  in  locality  which  permits  all  kinds  of  defects,  unrt*a- 
fionable;  Simon  v.  Johnson,  101  Ala.  373,  13  So.  491,  holding  that  custom  of  paying 
traveling  salesmen  for  goods  ordered  does  not  authorize  payment  to  such  agt*nt 
unless  principal  shown  to  have  had  notice  of  it;  Buyck  v.  Schwing,  100  Ala.  359, 
14  So.  48,  refusing  to  uphold  instruction  that  parties  contracted  with  reference  to 
custom  of  insuring,  when  nothing  shown  as  to  length  of  time  of  custom  or  knowl- 
edge of  one  party  as  to  its  existence;  Redwine  v.  Sides,  95  Ala.  569,  11  So.  210, 
wiiieh  holds  that  parties  contracted  with  reference  to  welT-known  custom  in  serv- 
ing mare. 

RelnMorance. 

Cited  in  footnotes  to  Chalaron  v.  Insurance  Co.  of  N.  A.  36  L.  R.  A,  742,  which 
holds  that  failure  of  original  insurer  to  bear  any  piyt  of  risk,  because  entire  cargo 
not  put  on  board  as  expected,  will  not  avoid  reinsurance  for  fraud;  Hunt  v.  New 
Hampshire  Fire  Underwriters'  Asso.  38  L.  R.  A.  514,  which  holds  reinsurer  liable 
for  whole  amount  of  loss  on  insolvency  of  prior  insurer. 

16  L.  R.  A.  295,  MT.  MANSFIELD  HOTEL  CO.  v.  BAILEY,  64  Vt.  151,  24  Atl. 

136. 
Indoraer's  liability. 

Cited  in  footnote  to  Leonard  v.  Olson,  35  L.  R.  A.  381,  which  requires  notice  to 
indorser  of  inability  to  make  demand  because  of  maker's  removal  from  state. 

16  L.  R.  A.  299,  HENDERSON  v.  PHILADELPHIA  8l  R.  R.  CO.  144  Pa.  461.  27 

Am.  St.  Rep.  652,  22  Atl.  851. 
Proof  of  similar  acts  of  n  earl  I  ire  nee. 

Followed  in  Hygienic  Plate  Ice  Mfg.  Co.  v.  Raleigh  &  A.  Air-Line  R.  Co.  126  N. 
C.  800,  36  S.  E.  279,  holding  it  error  to  admit  evidence  of  other  fires  set  by  other 
engines  before  and  after  fire  in  question,  where  evidence  clearly  pointed  to  par- 
ticular engine. 

Approved  in  Alabama  G.  S.  R.  Co.  v.  Johnson,  128  Ala.  295.  29  So.  771,  hold- 
ing evidence  admissible  that  engines  of  defendant's  road  habitually  threw  large 
amount  of  sparks  going  up  grade,  where  otTending  engine  unidentified. 

Cited  in  Thomas  v.  New  York  C.  &  St.  L.  R.  Co.  182  Pa.  543,  41  W.  N.  C.  146, 
38  Atl.  413,  holding  evidence  admissible  of  fires  set  by  certain  engine  on  same  day 
fire  occurred  on  plaintiff's  land;  Van  Steuben  v.  Central  R.  Co.  178  Pa.  377,  34 
L.  R.  A.  580.  39  W.  N.  C.  221,  35  Atl.  992,  holding  admis.sibie,  evidence  that  sparks 
were  thrown  to  considerable  distance  by  certain  engine,  though  provided  with 
spark  arrester;  Matthews  v.  Pittsburg  &  L.  E.  R.  Co.  18  Pa.  Super.  Ct.  15,  ati- 
mitting  evidence  that  sparks  causing  fire  were  emitted  from  particular  locomotive, 
notwithstanding  tes^timony  to  sufficiency  of  spark  arrester;  Brown  v.  Benson,  101 
Ga.  758,  29  S.  E.  215.  holding  admissible,  evidence  of  defective  condition  of  loco- 
motive in  setting  out  fires  two  months,  and  also  ten  days,  before  fire  in  question: 
Thatcher  v.  Maine  C.  R.  Co.  85  Me.  510,  27  Atl.  519,  which  holds  evidence  of  fir»>s 
set  by  several  locomotives  about  time  of  fire  in  question  admissible,  before  engine 
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setting  fire  identified;  First  Nat.  Bank  v.  Lake  Erie  &  W.  R.  Co.  174  111.  41,  50  N. 
E.  1023,  declaring  inadmissible,  evidence  of  fires  set  by  other  engines  than  that 
identified  at  other  places  on  the  line;  Chicago,  I.  &  L.  R.  Co.  v.  Gilmore,  22  Ind. 
App.  469,  53  N.  E.  1078,  holding  it  error  to  refuse  instruction  that,  if  evidence 
disclosed  fire  set  by  particular  engine,  testimony  of  other  tires  not  set  by  that  en- 
gine should  be  disregarded;  Dunning  v.  Maine  C.  R.  Co.  91  Me.  99,  64  Am.  St.  Rep. 
208,  39  Atl.  352,  which  holds  that  when  en«rine  setting  fire  not  fully  identified, 
evidence  that  fires  were  set  in  vicinity  ry  other  locomotives  admissible  to  show  that 
fires  may  bs  set  by  locomotives ;  Chicago  &  E.  I.  R.  Co.  v.  Ross,  24  Ind.  App.  226,  56 
N.  E,  451,  excluding  evidence  of  other  fires  set  by  particular  engine  at  other  places, 
when  it  was  not  identified  as  engine  setting  this  fire;  Menominee  River  Sash  & 
Door  Co.  v.  Milwaukee  &  N,  R.  Co.  91  Wis.  463,  65  N.  W.  176,  which  holds  inad- 
missible, evidence  of  fire  set  to  pine  stump  by  particular  engine,  prior  to  fire  in 
question,  where  sparks  not  shown  to  be  of  unusual  size  or  thrown  to  luusual  dis- 
tance; Lake  Street  Elev.  R.  Co.  v.  Peterson,  93  111.  App.  121,  holding  admissible, 
evidence  that  engines  of  defendant's  road  habitually  threw  large  amount  of  sparks 
going  up  grade,  when  offending  engine  unidentified;  Van  Steuben  v.  Central  R. 
Co.  178  Pa.  377,  34  L.  R.  A.  580,  39  W.  N.  C.  221,  35  Atl.  992.  holding  inadmis- 
sible, evidence  of  cinders  falling  from  engines  of  elevated  road  fourteen  months 
to  two  years  before  injury;  Baker  v.  Hagey,  177  Pa.  140,  42  W.  N.  C.  302,  55  Am. 
St.  Rep.  712,  35  Atl.  705,  permitting  evidence  in  action  for  injury,  of  prior  dis- 
charges of  steel  from  building  where  ingot  steel  broken  by  dynamite;  Stephenson 
V.  Pennsylvania  R.  Co.  20  Pa.  Super.  Ct.  164,  holding  negligence  of  railway  in 
causing  loss  by  fire  provable  by  circumstantial  evidence ;  Galveston,  H.  &  S.  A.  R. 
Co.  V.  Chittim,  31  Tex.  Civ.  App.  45,  71  S.  W.  294,  holding  evidence  of  dropping 
of  sparks  by  passing  engines  competent  on  question  of  cause  of  fire. 

Cited  in  footnote  to  Bemis  v.  Temple,  26  L.  R.  A.  254,  which  upholds  right  to 
show  effect  on  different  horses  of  suspended  flag. 

Cited  in  note  (17  L.  R.  A.  38)  on  eifect  of  concurring  negligence  of  third  per- 
son on  liability  of  one  sued  for  negligently  causing  injury. 

Rule   an    to   appllanceii    for   iiafety. 

Cited  in  Buente  v.  Pittsburg,  A.  &  M.  Traction  Co.  2  Pa.  Super.  Ct.  190, 
stating  rule  as  to  pilots,  fenders,  and  like  appliances  for  safety  to  be  adoption  of 
l)est  precautions  in  general  use,  and  which  experience  has  shown  to  be  effoctual; 
Fritsch  v.  New  York  &  I.  C.  R.  Co.  93  App.  Div.  558,  87  N.  Y.  Supp.  942,  holding 
that  absence  of  fenders  may  be  considered  upon  question  of  negligencd  in  running 
over  boy. 

16  L.  R.  A.  306,  LEONARD  v.  CLOUGH,  133  N.  Y.  292,  31  N.  E.  93. 
T^lint  passes  Trttli  conveyance. 

Cited  in  Banta  v.  Merchant,  45  App.  Div.  143,  61  N.  Y.  Supp.  218,  holding 
that  tenant  in  common  can  recover  value  of  interest  in  crop  growing  on  land  of 
another,  sold  in  partition  with  notice  to  purchaser  that  interest  in  crop  reserved; 
Kirchman  v.  Lapp,  46  N.  Y.  S.  R.  689,  19  N.  Y.  Supp.  831,  which  holds  that  play 
house  constructed  by  boys  upon  no  foundation  and  nailed  to  fence  does  not  pass 
with  deed  of  real  estate;  Hawver  v.  Wright,  21  Misc.  213,  79  N.  Y.  S.  R.  659,  45 
N.  Y.  Supp.  659,  holding  evidence  of  parol  reservation  of  life  interest  in  real 
estate  conveyed  by  absolute  deed  inadmissible. 
L.  R.  A.  Au.— -Vol.  II. — 66. 
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Cited  in  footnotes  to  Bald  Eagle  Valley  R.  Co.  v.  Nittany  Valley  R.  Co.  29  L. 
R.  A.  423,  which  holds  intention  of  parties  controlling  in  determining  whether  cov- 
enant runs  with  land;  Peaks  v.  Hutchinson,  59  L.  R.  A.  279,  which  holds  that 
building  on  stone  posts,  erected  under  parol  agreement  that  it  shall  remain  build- 
er's, does  not  pass  to  bona  fide  purchaser  of  land;  Beeler  y.  C.  C.  Mercantile  Co. 
60  L.  R.  A.  283,  which  holds  that  hotel  building  afiixed  to  and  conveyed  with  land 
cannot  afterward  become  chattel  by  mere  agreement  of  parties. 

16  L.  R.  A.  308,  HULL  v.  STATE,  29  Fla.  79,  30  Am.  St.  Rep.  95,  11  So.  97. 
liefflslative  po-vrer  over  vested  rtvl^ts. 

Followed  in  State  ex  rel.  Stieflf  v.  Bradshaw,  39  Fla.  141,  22  So.  296,  holding 
purchaser  at  tax  sale  entitled  to  deed  at  expiration  of  redemption  period,  notwith- 
Atanding  statute  extending  period. 

Cited  in  State  ex  rel.  Lewis  v.  Bradshaw,  35  Fla.  314,  17  So.  642,  allowing  man- 
damus to  compel  issuance  of  tax  deed  to  which  tax  purchaser  entitled  prior  to  pas- 
sage of  act  extending  period  of  redemption;  State  ex  rel,  Waldo  v.  Fylpaa,  3  S. 
D.  688,  64  N.  W.  599,  holding  act  extending  time  for  redemption  of  lands  sold  for 
taxes  inapplicable  to  prior  sales. 

Cited  in  footnotes  to  Jones  v.  German  Ins.  Co.  46  L.  R.  A.  860,  which  sustains 
statute  shortening  time  of  insurance  company's  immunity  from  suit,  without  ex- 
tending period  of  limitations;  International  Bldg.  &  L.  Asso.  v.  Hardy,  24  L.  R. 
A.  284,  which  denies  legislative  power  to  change  remedy  for  enforcing  trust  deed; 
Klrkman  v.  Bird,  58  L.  R.  A.  670,  which  sustains,  as  to  prior  obligations,  statute 
exempting  wages  for  sixty  days  preceding  levy. 

16  L.  R.  A.  313,  LOVETT  v.  STATE,  29  Fla,  384,  11  So.  176. 
Jurisdiction  of  appellate  court. 

Cited  in  Underbill  v.  Jericho,  66  Vt.  186,  28  Atl.  879,  holding  that  appellate 
court,  having  heard  cause  and  remanded  it  to  lower  court,  exhausted  its  jurisdic- 
tion; Brown  v.  State,  29  Fla.  498,  11  So.  181,  which  holds  that  appellate  court 
has  lost  jurisdiction  of  cause  after  remittitur  issued  and  filed  in  inferior  court; 
Merchants'  Nat.  Bank  v.  Grunthal,  39  Fla.  396,  22  So.  685,  holding  that  appli- 
cation to  correct  record  on  certiorari  must  be  made  in  time  or  it  will  be  denied; 
French  v.  State,  85  Wis.  409,  21  L.  R.  A.  405,  39  Am.  St.  Rep.  855,  55  N.  W.  566, 
holding  record  must  show  that  one  convicted  of  crime  was  present  at  trial  and  in 
court  when  verdict  rendered  or  sentence  pronounced;  State  v.  Marsh,  134  N.  C.  185, 
47  S.  E.  6,  restoring  criminal  case  to  docket  upon  discovery  that  it  was  decided 
upon  false  record. 

Distinguished  in  Glaser  v.  Hackett,  38  Fla.  89,  20  So.  820,  which  holds  cor- 
rections to  bill  of  exceptions  must  be  made  in  lower  court,  and  amended  record 
brought  up  by  certiorari. 

16  L.  R.  A.  318,  GULF,  C.  &  S.  F.  R.  CO.  v.  HENRY,  84  Tex.  678,  19  S.  W.  870. 
PasnenR-er's  rigrhts  on  ticket. 

Cited  in  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Kinsley,  27  Ind.  App.  147,  87  Am.  St. 
Rep.  245.  GO  N.  E.  109,  holding  passenger  purchasing  ticket  good  for  return  on 
certain  date,  having  begun  return  in  time,  cannot  be  refused  carriage  through  fault 
of  railroad  employee,  where  compelled  to  change  cars;  International  A  G.  N.  R. 
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Co.  V.  Best,  93  Tex.  348,  55  S.  W.  315,  holding  passenger  not  entitled  to  stop  over 
•n  continuous  passage  ticket,  notwithstanding  statement  to  that  effect  by  conduc- 
tor. 

Cited  in  footnote  to  Pennsylvania  R,  Co.  v.  Parry,  22  L.  R.  A.  251,  which  holds 
round-trip  ticket  by  specified  "branch,"  good  on  main  line  only  on  trains  con- 
necting with  branch  trains. 

Cited  in  note  (28  L.  R.  A.  776)  on  right  of  passenger  to  stop  over. 

16  L.  R.  A.  321,  BINGEL  v.  VOLZ,  142  111.  214,  34  Am.  St.  Rep.  64,  31  N.  E.  13. 
Construction  of  Trills. 

Cited  in  Eckford  v.  Eckford,  91  Iowa,  62,  26  L.  R.  A.  373,  footnote  p.  270,  58 
N.  W.  1093  (dissenting  opinion),  majority  holding  that  quarter  section  of  land 
passes  under  devise  erroneously  describing  quarter,  but  correctly  describing  sec- 
tion ;  Fox  V.  Fox,  102  Tenn,  85,  50  S.  W.  765,  holding  surplus  under  will  falling  to 
improvident  son  not  intended  to  be  impressed  with  trusts  and  limitations  defined 
in  prior  specific  bequest  to  him;  Re  Young,  123  Cal.  344,  55  Pac.  1011,  holding 
clause  directing  that  two  deeds  be  handed  to  husband  of  testatrix,  and,  on  his 
death,  to  another  person,  does  not  devise  land  owned  by  her;  Williams  v.  Wil- 
liams, 189  III.  509,  59  N.  E.  966,  refusing  to  reform  will  by  bringing  together 
descriptions  of  three  parcels  of  land  in  order  to  give  effect  to  devise  of  land 
wrongly  described;  Henderson  v.  Harness,  176  111.  306,  52  N.  E.  68,  which  holds 
devise  to  one  for  life,  without  intervention  of  trustee,  subjects  interest  to  lien  of 
judgments  against  life  tenant  prior  to  death  of  testator;  Perry  v.  Bowman,  151 
111.  33,  37  N.  E.  680,  permitting  evidence  of  what  "certain  real  estate  advanced" 
by  testator  was,  to  give  effect  to  his  intention;  Schlottman  v.  Hoffman,  73  Miss. 
198,  55  Am.  St.  Rep.  527,  18  So.  893,  holding  evidence  admissible  to  explain 
whether  figures  used  designated  legacy  of  $5  or  $500,  and  referring  particularly 
to  annotation  in  16  L.  R.  A.  321;  Vestal  v.  Garrett,  197  111.  405,  64  N.  E.  345, 
holding  evidence  of  extraneous  facts  inadmissible  to  vary  unambiguous  words  of 
will;  Re  Lynch,  142  Cal.  377,  75  Pac.  1086,  holding  devise  of  land  rendered  inef- 
fective by  false  description. 

Cited  in  footnote  to  W^itcomb  v.  Rodman,  28  L.  R.  A.  149,  which  holds  extrinsic 
evidence  admissible  to  identify  land  devised  by  incorrect  description. 

Distinguished  in  Huffman  v.  Young,  170  III.  297,  49  N.  E.  570,  striking  out 
of  will  certain  false  words  in  description  of  premises,  in  order  to  arrive  at  inten- 
tion of  testator. 

16  L.  R.  A.  326,  SONTAG  v.  BIGELOW,  142  111.  143,  31  N.  E.  674. 
Rtarlits  of  cotenants. 

Cited  in  Berry  v.  Seawall,  13  C.  C.  A.  110,  31  U.  S.  App.  30,  65  Fed.  751, 
holding  that  parol  partition,  acquiesced  in  for  any  considerable  time,  estops  any- 
one joining  in  it  and  accepting  exclusive  possession,  from  asserting  right  in  viola- 
tion thereof;  Brumback  v.  Brumback,  198  111.  76,  64  N.  E.  741,  holding  that  pur- 
chaser of  interest  of  tenant  in  common  acquires  no  rights  against  cotenant  by 
possession,  without  actual  notice  that  it  is  adverse ;  Converse  v.  Calumet  River  R, 
Co.  195  111.  207,  62  N.  E.  887,  which  holds  judgment  in  condemnation,  followed 
by  payment,  is  not  color  of  title  within  statute  of  limitations;  Rann  v.  McTiernan, 
187  III.  197,  58  X.  E.  390,  which  holds  that  parol  partition  to  vest  lejral  title  in 
severalty  must  be  accompanied  by  deed;  Boyd  v.  Boyd,  176  111.  45,  68  Am.  St.  Rep. 
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169,  51  N.  E.  782,  holding  possession-  not  adverse  where  cotenant,  a  minor,  had  no 
knowledge  of  his  rights,  and  assertion  of  title  was  not  absolutely  hostile  to  him; 
McMahill  V.  Torronce,  163  111.  282,  45  N.  E.  269,  refusing  to  recognize  statute  of 
limitations  as  bar  to  action  for  partition,  where  cotenant's  interest  was  recognizctl 
within  period ;  Van  Buskirk  v.  Van  Buskirk,  148  111.  24,  36  N.  E.  383,  which  holds 
that  trust  results  in  favor  of  one  of  two  brothers  living  on  same  property,  who 
contributed  half  of  purchase  money  toward  purchase,  where  title  taken  in  name  of 
other  brother,  whether  parol  partition  or  not. 

Cited  in  note  (18  L.  R.  A.  789)  on  what  title  or  interest  will  support  action 
of  ejectment. 

16  L.  R.  A.  330,  LARSON  v.  METROPOLITAN  STREET  R.  CO.  110  Mo.  234. 
33  Am.  St.  Rep.  439,  19  S.  W.  416. 

liiablllty  for  damaare  to  lando'vrner. 

Cited  in  Mosier  v.  Oregon  Nav.  Co.  39  Or.  261,  87  Am.  St.  Rep.  652,  64  Pac.  453, 
holding  railroad  liable  for  sliding  of  earth  of  adjoining  o%vner  into  excavation 
made  by  it  while  repairing  right  of  way;  Springfield  Waterworks  Co.  v.  Jenkins. 
62  Mo.  App.  82,  holding  that  owner  of  land  cannot  affect  natural  flow  of  stream 
percolating  into  subterranean  channel,  so  as  to  injure  one  whose  springs  are 
fed  therefrom. 

Doty  to  sapport  bnildinur* 

Cited  in  Delaney  v.  Bowman,  82  Mo.  App.  256,  holding  that  owner  of  buildin;j 
has  right  to  rely  on  voluntary  promise  by  adjoining  owner  that  he  will  protect 
wall  while  oxeavating  on  own  premises;  Gilderslceve  v.  Hammond,  109  Mich.  439, 
33  L.  R.  A.  52,  67  N.  W.  519,  holding  owner  of  building  relieved  of  necessity  of 
slioring  it  up  when  adjoining  owner  promised  to  support  it  while  excavatinjr: 
Walters  v.  Hamilton,  75  Mo.  App.  247,  holding  that  owner  of  land  has  no  natural 
easement  for  support  of  his  building  upon  land  of  his  neighbor;  Eads  v.  Gains, 
68  Mo.  App.  591,  upholding  right  of  one  excavating  own  land,  to  recover  expenses 
of  shoring  up  adjoining  owner's  wall  after  timely  notice  of  intention  to  excavate; 
Gilderslceve  v.  Hammond,  109  Mich.  436,  33  L.  R.  A.  49,  67  N.  W.  519,  sustaining 
rip^ht  of  action  for  damages  caused  by  fall  of  building  standing  nearly  5  feet 
from  boundary  in  sandy  soil,  undermined  by  excavating  on  adjoining  lot  without 
supporting  side  of  excavation;  Davis  v.  Summerfield,  131  N.  C.  353,  63  L.  R.  A. 
493,  footnote  p.  493,  92  Am.  St.  Rep.  781,  42  S.  E.  818,  45  S.  E.  654,  holding  it 
to  be  duty  of  one  about  to  excavate  to  notify  adjoining  o\nier  of  proposed  extent 
thereof;  Carpenter  v.  Reliance  Realty  Co.  103  Mo.  App.  490,  77  S.  W.  1004,  holding 
duty  devolves  upon  owner,  upon  notice  of  another's  intention  to  excavate,  to  pro- 
tect buildings. 

Cited  in  footnote  to  Clemens  v.  Speed,  19  L.  R.  A.  240,  which  denies  to  party- 
wall  owners,  reciprocal  easement  from  support  of  buildings. 

Independent   contractor. 

Cited  in  Scott  v.  Springfield,  81  Mo.  App.  325,  holding  city  liable  for  negligent 
injury  to  contractor's  servant  when  city's  engineer  had  supervision,  which  in- 
cluded even  discharge  of  employees;  Independence  v.  Slack,  134  Mo.  78,  34  S.  W. 
1094,  holding  lot  owner  not  liable  for  negligence  of  independent  contractor  laying 
fiidewalk,  because  engaging  person  to  supervise  the  work;  Gayle  v.  Missouri  Car  &, 
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Foundry  Co.  177  Mo.  448,  76  S.  W.  987,  holding  independent  contractor  not  ren- 
dered servant  by  fact  that  work  is  supervised  by  employer. 

Cited  in  footnotes  to  Pitts  field  Cotton  wear  Mfg.  Co.  v.  Pittsfleld  Shoe  Co.  60 
L.  R.  A.  1 16,  which  holds  landlord  liable  to  tenants  of  lower  floor  for  injury  from 
freezing  of  automatic  fire  extinguisher  in  portion  retained  by  former,  thouc^h 
building  heated  by  independent  contractor;  Boomer  v.  Wilbur,  63  L.  R.  A.  172, 
which  denies  owner's  liability  for  injury  by  fall  of  bricks  through  negligence  of 
independent  contractor  repairing  chimney;  Peerless  Mfg.  Co.  v.  Bagley,  53  L.  R.  A. 
285,  which  holds  landlord  liable  for  independent  contractor's  negligence  in  putting 
in  automatic  fire  extinguisher;  Hoff  v.  Shockley,  64  L.  R.  A.  538,  wliich  holds 
property  owner  not  liable  for  injuries  to  traveler  by  negligent  obstruction  of  street 
by  independent  contractor. 

Res  s^mttB, 

Cited  in  Eagle  Constr.  Co.  v.  Wabash  R.  Co.  71  Mo.  App,  631,  holding  state- 
ments of  one's  servants  while  in  act  of  conversion  admissible. 

16  L.  R.  A.  335,  GLASS  v.  FREEBURG,  50  Minn.  386,  52  N.  W.  900: 
Priority  of  liens. 

Cited  in  Wentworth  v.  Tubbs,  53  Minn.  396,  56  N.  W.  543,  declaring  mechanic's 
lien  for  making  plans  in  architect's  office  not  superior  to  mortgage  given  before 
w^ork  on  ground  begun;  Miller  v.  Stoddard,  54  Minn.  489,  56  N.  W.  131,  granting 
preference  to  mechanics'  liens  over  mortgage  executed  after  work  begun. 

Cited  in  footnotes  to  Smith  v.  Neubauer,  33  L.  R.  A.  685,  which  authorizes  lien 
for  materials  furnished  to  subcontractors  as  well  as  to  contractors;  High  tower  v. 
Bailey,  49  L.  R.  A.  255,  which  sustains  lien  to  subcontractors  or  material  men, 
irrespective  of  notice  of  claim  or  stat«  of  account  between  owner  and  principal 
contractoi ;  Green  v.  Williams,  19  L.  R.  A.  478,  which  holds  subcontractor's  right 
to  lien  not  lost  by  contractor's  waiver  or  estoppel. 

Distinguished  in  Gardner  v.  Leek,  52  Minn.  526,  54  N.  W.  746,  subordinating 
to  all  mechanics'  liens  mortgages  made  subsequent  to  work  begun  or  material  fur- 
nished on  ground. 

16  L.  R.  A.  337,  JACKSONVILLE,  T.  A  K.  W.  R.  CO.  v.  GALVIN,  29  Fla.  636, 

11  So.  231. 
Liability  of  railroad  for  nearliarence. 

Cited  in  W^ilkmson  v.  Pensacola  &  A.  R.  Co.  35  Fla.  87,  17  So.  71,  sustaining 
judgment  for  defendant  where  evidence  failed  to  prove  allegation  that  fireman 
threw  piece  of  wood  from  passing  train,  by  which  traveler  injured;  Walsh  v. 
Western  R.  Co.  34  Fla.  11,  15  So.  686,  sustaining  allegations  of  neglect  in  con- 
structing track  and  in  constructing  cars  so  that  plaintiff's  intestate  was  thrown 
from  his  engine  by  train  breaking  apart. 

Cited  in  footnote  to  Dewey  v.  Detroit,  G.  H.  &  M.  R.  Co.  22  L.  R.  A.  292,  which 
holds  railroad  company  not  liable  for  injury  to  brakeman  by  load  projecting  be- 
yond end  of  flat  car. 

Wlto  are  fello'vr  servants. 

Cited  in  footnote  to  Dewey  v.  Detroit,  G.  H.  k  M.  R.  Co.  16  L.  R.  A.  342,  which 
holds  car  inspector  and  brakeman  not  fellow  servants. 

Cited  in  note  (18  L.  R.  A.  794)  on  what  constitutes  comxi^oii  emplcyment. 
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16  L.  R.  A.  342,  DEWEY  v.  DETROIT,  G.  H.  &  M.  R.  CX).  97  Mich.  343,  62  X. 

W.  942. 
NefirllfiTcnce  of  fello^F  servants. 

Cited  on  rehearing  in  Dewey  v.  Detroit,  G.  H.  &  M,  R.  Co.  97  Mich.  329,  22  L. 
R.  A.  293,  footnote  p.  292,  37  Am.  St.  Rep.  348,  56  N.  W.  756,  holding  company  not 
liable  for  injury  to  brakeman  from  load  projecting  beyond  end  of  flat  car,  due  to 
negligence  of  inspector. 

Cited  in  Beesley  v.  F.  W.  Wheeler  &  Co.  103  Mich,  212,  27  L.  R.  A.  271,  61  N.  W. 
658,  holding  that  ship  riveter  cannot  recover  for  injuries  caused  by  negligence  of 
carpenters  in  constructing  scaffold. 

"Who  are   fello^v  servants. 

Cited  in  footnotes  to  Clarke  v.  Pennsylvania  Co.  17  L.  R.  A.  811,  which  holds 
section  boss  of  one  gang  and  member  of  another  gang  fellow  servants;  Buck  v. 
New  Jersey  Zinc  Co.  60  L.  R.  A.  463,  which  holds  blacksmith  in  factory  working 
link  for  chain  to  keep  box  of  dump  car  in  position,  fellow  servant  of  one  using 
car. 

Kno^vledflre  of  dannrer  as  affectlnir  liability. 

Cited  in  notes  (41  L.  R.  A.  123)  on  knowledge  as  element  of  employer's  liability 
to  injured  servant. 

Distinguished  in  Brennan  v.  Michigan  C.  R.  Co.  93  Mich.  159,  53  X.  W.  358, 
denying  right  of  recovery  for  death  of  brakeman  coupling  cars  loaded  with  logs, 
with  knowledge  of  rule  calling  attention  to  method  of  transporting  same,  and  re- 
quiring him  to  use  stick. 

Vice  princlpalshfp. 

Cited  in  note  (54  L.  R.  A.  161)  on  vice  principalship  as  determined  with  refer- 
ence to  character  of  act  which  caused  injury. 

16  L.  R.  A.  345,  HEFFROX  v.  DETROIT  CITY  R.  CO.  92  Mich.  406,  31  Am. 

St.  Rep.  601,  52  N.  W.  802. 
Passenarer's    rfffltt    of    transportation. 

Cited  in  Van  Dusan  v.  Grand  Trunk  R.  Co.  97  Mich.  442,  37  Am.  St.  Rep.  354, 
56  N.  W.  848,  limiting  recovery*  for  peaceable  ejection  from  train  to  value  of  return 
ticket  passenger  was  deprived  of  by  mistake  of  conductor;  Jenkins  v.  Brookh-n 
Heights  R.  Co.  29  App.  Div.  12,  51  X.  Y.  Supp.  216,  holding  acceptance  of  transfer 
ticket  from  one  line  of  street  to  another  does  not  alter  rights  of  passenger  whq  has 
paid  his  fare;  Indianapolis  Street  R.  Co.  v.  Wilson,  161  Ind.  187,  100  Am.  St.  Rep. 
261,  66  N.  E.  950  (dissenting  opinion),  majority  holding  ejection  of  passenger 
tendering  transfer  on  wrong  line,  given  through  negligence  of  another  conductor, 
unjustifiable;  Brown  v.  Rapid  R.  Co.  130  Mich.  486,  90  N.  W.  290,  holding  only 
extra  fare  paid  after  ejection  recoverable  by  passenger  tendering  wrong  coupon 
tickets  on  return  trip,  through  mistake  of  first  conductor. 

Cited  in  footnotes  to  Pine  v.  St.  Paul  City  R.  Co.  16  L.  R.  A.  347,  which  holds 
passenger  entitled  to  transportation  over  any  line  to  which  transfer  ticket  appli- 
cable; Nashville  Street  R.  Co.  v.  Griffin,  49  L.  R.  A.  451,  which  denies  authority  to 
eject  passenger  who,  after  paying  fare  inside  station,  enters  car  which  has  stopped 
just  outside  station;  Curtis  v.  Louisville  City  R.  Co.  21  L.  R.  A.  649,  which  denies 
right  to  eject  for  nonpayment  of  fare,  passenger  receiving  45  cents  as  change  for 
50-cent  piece;  Ma  honey  v.  Detroit  Street  R.  Co.  18  L.  R.  A.  335,  which  authorizes 
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ejection  of  one  refusing  to  pay  fare,  and  claiming  right  of  carriage  on  transfer, 
without  transfer  ticket;  O'Rouke  v.  Citizens*  Street  R.  Co.  46  L.  R.  A,  614,  which 
holds  void,  conditions  on  transfer  check  requiring  passengers  to  ascertain  correct- 
ness of  date,  time,  and  direction. 

"Wronvfal  dliiposftion  of  iitre^t  raii'vray  traniifers. 

Cited  in  footnote  to  Ex  parte  Lorenzen,  50  L.  R.  A.  55,  which  sustains  penal 
ordinance  against  passenger  selling  or  giving  away  street  railway  transfer. 

16  L.  R.  A.  347,  PINE  v.  ST.  PAUL  CITY  R.  00.  50  Minn.  144,  52  N.  W.  392. 
Passeng-er's    rfgrltt    of    transportation. 

Cited  in  Vicksburg  R.  Power  &  Mfg.  Co.  v.  Marlett,  78  Miss.  874,  29  So.  62, 
refusing  exemplary  damages  for  ejecting  passenger  presenting  unpunched  transfer 
ticket;  Percy  v.  Metropolitan  Street  R.  Co.  58  Mo.  App.  79,  upholding  right  of 
railway  to  expel  passenger  for  failure  to  pay  fare,  when  he  boarded  car  at  point 
not  indicated  on  ticket;  Appleby  v.  St.  Paul  City  R.  Co.  54  Minn.  171,  40  Am.  St. 
Rep.  308,  65  N.  W.  1117,  holding  passenger  entitled  to  recover  for  expulsion  from 
ear  which  he  had  taken  after  one  he  had  boarded  with  transfer  had  been  with- 
drawn; Indianapolis  Street  R.  Co.  v.  Wilson,  161  Ind.  181,  100  Am.  St.  Rep.  261, 
66  N.  E.  950  (dissenting  opinion),  majority  holding  ejection  of  passenger  tender- 
ing transfer  on  wrong  line,  given  through  negligence  of  another  conductor,  unjus- 
tifiable. 

Cited  in  footnotes  to  O'Rouke  v.  Citizens'  Street  R.  Co.  46  L.  R.  A.  614,  which 
holds  void,  conditions  on  transfer  check  requiring  passengers  to  ascertain  correct- 
ness of  date,  time,  and  direction;  Mahoney  v.  Detroit  Street  R.  Co.  18  L.  R.  A. 
335,  which  authorizes  ejection  of  one  refusing  to  pay  fare,  and  claiming  right  to 
carriage  on  transfer,  without  transfer  ticket;  Curtis  v.  Louisville  City  R.  Co.  21 
L.  R.  A.  649,  which  denies  right  to  eject  for  nonpayment  of  fare,  passenger  receiv- 
ing 45  cents  as  change  for  50-cent  piece;  Nashville  Street  R.  Co.  v.  Griffin,  49  L.  R. 
A.  451,  which  denies  authority  to  eject  passenger  who,  after  paying  fare  inside 
station,  enters  car  which  has  stopped  just  outside  station. 

Restrictions  as  to  use  of  street  car  transfers. 

Cited  in  footnotes  to  Ex  parte  Lorenzen,  50  L.  R.  A.  55,  which  sustains  penal 
ordinance  against  passenger  selling  or  giving  away  street  railway  transfer;  Heff- 
ron  V.  Detroit  City  R.  Co.  16  L.  R.  A.  345,' which  holds  restriction  for  use  of  street 
car  transfer  within  fifteen  minutes  valid. 

16  L.  R.  A.  349,  GIIXESPIE  v.  LINCOLN,  35  Neb.  34,  52  N.  W.  811. 
IjlabllltF    of   mnnSclpnlity    in    grovernmental    capacity. 

Cited  in  Llrich  v.  St.  Louis,  112  Mo.  148,  34  Am.  St.  Rep!  372,  20  S.  W.  466, 
holding  that  workhouse  inmate,  kicked  by  mule  which  he  was  directed  by  superin- 
tendent to  harness,  cannot  recover  of  city,  though  mule  known  by  superintendent 
to  be  vicious;  Shanewerk  v.  Ft.  Worth,  11  Tex.  Civ.  App.  272,  32  S.  W.  918,  deny- 
ing city's  liability  for  injuries  to  engineer  of  fire  engine  negligently  driven  by  its 
driver  into  hose  cart  while  in  discharge  of  duty;  Saunders  v.  Ft.  Madison,  111 
Iowa,  105,  82  N.  W.  428,  holding  city  not  liable  for  injury  due  to  runaway  horse 
frightened  at  wanton  ringing  of  bell  by  fireman  while  passing  engine  house ;  Nich- 
olson V.  Detroit,  129  Mich.  256,  56  L.  R.  A.  605,  88  N.  W.  695,  denying  liability  of 
city  for  death  of  employee  from  smallpox  contracted  while  tearing  down  small- 
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pox  hospital  to  erect  another  under  statute  requiring  it ;  Esberg  Cigar  Co.  v.  Port- 
land, 34  Or.  280,  43  h.  R.  A.  440,  75  Am.  St.  Rep.  651,  55  Pac.  961,  holding  city  re- 
sponsible for  goods  destroyed  by  bursting  of  water  main  in  system  from  which  it 
(urivos  pro  lit;  Workinaii  v.  New  York,  179  I'.  S.  580,  45  L.  ed.  328,  21  Sup.  Ct 
Rep,  212  (dissenting  opinion),  majority  holding  city  liable  for  damages  to  owner 
of  vessel  run  into  by  fire  tug  hastening  to  put  out  fire  on  vessel  in  harbor. 

MannKonieiit  and  control  of  police  and   Are  clepartmentM. 

Distinguished  in  State  ex  rcl.  Atty.  Gen.  v.  Moores,  55  Neb.  519,  41  L.  R.  A. 
637,  76  X.  \V.  175,  declaring  invalid,  act  authorizing  governor  to  appoint  police 
and  fire  commissioners  in  metropolitan  cities. 

"When  city  estopped. 

Cited  in  Philadelphia  Mortg.  &  T.  Co.  v.  Omaha,  63  Neb.  286,  67  L.  R,  A.  153, 
89  Am.  St.  Rep.  442,  88  N.  W.  523,  refusing  to  estop  municipality  from  colleetr 
ing  taxes  due  and  unpaid,  because  by  mistake  they  were  marked  paid  on  records. 

16  L.  R.  A.  353,  TAPPAN  v.  BOSTON  WATER  POWER  CO.  157  Mass.  24,  31  N. 
E.  703. 

Land  nnder  navigable  stream. 

Cited  in  People  ex  rel.  Cornwall  v.  Woodruff,  30  App.  Div.  47,  51  N.  Y.  Supp. 
515,  holding  riparian  owner  taking  grant  from  state  of  land  under  water  in  navi- 
gable river  takes  it  subject  to  right  of  adjacent  owner  to  receive  grant  of  land 
under  water  adjacent  to  his  upland;  Forest  River  Lead  Co.  v.  Salem,  165  Mnss. 
200,  42  N.  E.  802,  establishing  boundary  between  towns  for  purpose  of  taxation  at 
high -water  mark  of  river,  on  one  side  thereof,  in  accordance  with  general  repute 
and  acquiescence. 

Cited  in  notes  (45  L.  R.  A.  239)  on  title  to  land  between  high  and  low  water 
marks;  (21  L.  R.  A.  777,  778)  on  division  of  water  front,  alluvion,  and  flats  be- 
tween adjoining  riparian  owners. 

16  L.  R.  A.  358,  CRAIG  v.  STATE,  49  Ohio  St.  415,  30  N.  E.  1120. 

Form  of  indictment  for  murder. 

Cited  in  State  v.  Almy,  67  N.  H.  275,  22  L.  R.  A.  748,  28  Atl.  372,  which  holds 
that  indictment  alleging  murder  in  same  form  as  at  common  law  will  support  ver- 
dict of  guilty  imder  act  dividing  it  into  degrees. 

16  L.  R.  A.  361,  DUNLAP  v.  STEERE,  92  Cal.  344,  27  Am.  St.  Rep.  143,  28  Pac. 

563. 
"Wlien  Jndgrment  conclnsive. 

Cited  in  Sullivan  v.  Lumsden,  118  Cal.  668,  50  Pac.  777.  granting  repartition  of 
lands  where,  by  mistake  of  referee  in  former  partition,  there  was  division  of  land* 
to  which  there  was  no  title. 

Constrnctlve    ser-vlce    of    process. 

Cited  in  footnote  to  Capital  City  Bank  v  Parent,  18  L.  R.  A.  240,  which  holds 
creditor's  bill  cannot  be  based  on  judgment  for  money  only,  when  jurisdiction  only 
obtained  by  attachment  against  nonresident. 

Distinguished  in  Mulcahey  v.  Dow,  131  Cal.  77,  63  Pac.  158,  which  holds  decree 
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distributing  estate  of  decedent  a  proceeding  in  rem  and  conclusive,  unless  appealed 
^from,  upon  those  with  only  constructive  notice  of  hearing. 


16  L.  R.  A.  367,  COTTING  v.  DeSARTIGES,  17  R.  1.  008,  24  Atl.  530. 
Execution   of  poorer   under  '«vfll. 

Cited  in  Morflfew  v..  San  Francisco  &  S.  R.  R.  Ck).  107  Cal.  597,  40  Pac.  810, 
holding  extrinsic  evidence  admissible  to  determine  whether  deed  executed  by  donee 
of  power,  who  had  also  an  interest  in  fee;  Mason  v.  Wheeler,  19  R.  I.  23,  61  Am. 
St.  Rep.  734,  31  Atl.  426,  holding  that  testatrix  did  not  intend  to  execute  by  will, 
power  of  disposition  of  real  estate  given  to  her  in  will  of  her  mother,  by  use  of 
words  "real  estate"  in  devise  of  residue;  Lane  v.  Lane  (Del.)  04  L.  R.  A.  805,  55 
Atl.  184,  holding  that  questions  as  to  execution  of  power  of  appointment  of  per- 
sonal property  are  to  be  decided  by  law  of  domicil  of  donor. 

Cited  in  note  (64  L.  R.  A.  865,  892)  on  what  is  sufficient  execution  by  will  of 
power  of  appointment. 

La-vT   grovernlns   benellclary   of  i^tft   or   trust. 

Cited  in  footnotes  to  First  Xat.  Bank  v."  National  Broadway  Bank,  42  L.  R.  A. 
140,  which  holds  interests  of  beneficiary  governed  by  laws  of  state  where  trust 
created,  trustee  appointed,  and  parties  interested  reside;  Hope  v.  Brewer,  IS  L. 
R.  A.  458,  which  holds  valid,  gift  to  charity  in  foreign  coimtry  if  valid  therein. 

16  L,  R.  A.  371,  NICHOLS  v.  ANN  ARBOR  A  Y.  STREET  R.  CO.  87  Mich.  361, 

49  N.  W.  538. 
Abuttlnir  OTTner's  rtarht  In  street. 

Cited  in  Howe  v.  West  End  Street  R.  Co.  167  Mass.  50,  44  N.  E.  386,  holding 
construction  of  surface  street  railways  imder  proper  regulations  not  new  under- 
taking entitling  abutters  to  damages;  Zehren  v.  Milwaukee  Electric  R.  &  Light 
Co.  99  Wis.  94,  41  L.  R.  A.  579,  67  Am.  St.  Rep.  844,  74  N.  W.  538,  holding  stret^t 
railway  cannot  change  grade  of  highway  to  suit  itself  and  cut  off  owner's  rioflit 
of  access  to  property,  through  merely  nominal  act  of  town  board;  La  Crosse  City 
R.  Co.  V.  Higbee,  107  Wis.  395,  51  L.  R.  A.  927,  83  N.  W.  701,  permitting  trolley 
pole  to  be  set  in  front  of  sidewalk  without  permission  of  owner  of  lot,  whore  not 
materially  interfering  with  convenience;  Rische  v.  Texas  Transp.  Co.  27  Tex.  Civ. 
App.  37,  66  S.  W.  324,  holding  abutting  owner  entitled  to  damages  occasioned 
property  by  use  of  street  by  railway  for  transporting  freight. 

Cited  in  footnote  to  Montgomery  v.  Santa  Ana  &  W.  R.  Co.  25  L.  R.  A,  654, 
which  holds  railroad  on  street  not  additional  burden. 

Cited  in  note  (17  L.  R.  A.  475,  478)  on  what  use  of  street  or  highway  consti- 
tutes additional  burden. 

Use  of  streets  by  rallTvay, 

Distinguished  in  Nieman  v.  Detroit  Suburban  Street  R.  Co.  103  Mich.  200,  61 
N.  W.  519,  holding  commercial  character  of  electric  street  railway  not  determined 
merely  by  use  of  T-fail:  Detroit,  Ft.  W*.  &  B.  I.  R.  Co.  v.  Railroad  Comrs.  127 
Mich.  230,  62  L.  R.  A.  1.54,  86  N.  W.  842,  holding  that  street  railway  can  be  com- 
pelled to  bear  portion  of  expense  necessary  to  maintain  safeguai'ds  at  crossing  of 
its  line  by  railroad. 
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IG  L.  R.  A.  376,  JOAXNIN  v.  OGILVIE,  49  Minn.  564,  32  Am.  St.  Rep.  581,  52 
N.  W.  217. 

"What  nnionnts  to  dareiis. 

Cited  in  Minneapolis  Land  Co.  v.  Mclklillan,  79  Minn.  290,  82  N.  W.  591,  holding 
duress  in  making  and  indorsing  notes  not  shown  where  bond  against  conipanv, 
not  due,  was  presented  and  payment  demanded,  with  threat  of  having  receiver  ap- 
pointed; American  Baptist  Missionary  Union  v.  Hastings,  67  Minn.  308,  69  N.  W. 
1078,  holding  money  paid  to  redeem  property  from  tax  sale  involuntary,  where 
there  was  no  time  to  prove  it  invalid  before  tax  title  would  become  absolute; 
Minnpapo'ir<  Stock-Yards  &  Packing  Co.  v.  Cunningham,  59  Minn.  329,  61  X.  W. 
329,  holding  dure«^s  not  shown  in  allegations  that  owner  of  building  charged 
office  rent  after  agreement  to  allow  room  rent  free,  when  no  threats  of  any  kind 
alleged;  Panton  v.  Duluth  Gas  &  Water  Co.  50  Minn.  177,  36  Am.  St.  Rep.  635,  r>2 
N.  W.  527,  holding  duress  shown  in  act  of  water  company  threatening  to  shut  off 
water  supply  of  building  unless  amoimt  demanded  was  paid,  although  owner 
claimed  water  meter  defective;  Vereycken  v.  Vanden  Brooks,  102  Mich.  121,  60  X. 
W.  687,  holding  no  duress  shown  where  maker  of  note  paid  excess  of  interest 
demanded  over  agreed  reduction  for  extension  after  foreclosure  begun,  because  he 
could  on  hearing  have  sIiohti  amount  due;  Wells  v.  Adams,  88  Mo.  App.  225, declar- 
ing it  moral  duress  to  compel  one  who  has  made  a  note  secured  by  mortgage  on 
real  estate,  to  give  large  bonus  to  discharge  debt  before  due,  where,  through  fraud 
of  mortgagee,  privilege  to  pay  after  short  period  was  not  included;  Pembroke  v. 
Hayes,  114  Iowa,  578,  87  N.  W.  492,  refusing  to  interfere  with  verdict  of  jury  that 
note  was  not  paid  under  duress,  when  supported  by  evidence;  Manning  v.  Polin<r. 
114  Iowa,  23,  83  N.  W\  895,  holding  pajnuent  of  judgment  to  redeem  land  sold 
under  it  not  involuntary  when  restraining  order  could  have  been  obtained: 
First  Nat.  Bank  v.  Sargeant,  65  Neb.  604,  59  L.  R.  A.  300,  footnote  p.  296,  91  N. 
W.  595,  holding  refusal  of  grantee  in  deed  given  to  secure  debt,  to  reconvey  to 
debtor  to  enable  him  to  complete  sale  to  purchaser,  except  upon  payment  in  ex- 
cess of  amount  due,  duress. 

Cited  in  footnotes  to  Springfield  F.  &  M.  Ins.  Co.  v.  Hull,  25  L.  R.  A.  37,  which 
upholds  right  to  maintain  suit  for  balance  due  on  policy  without  tendering  back 
less  sum,  accepted  under  threats  of  groundless  prosecution;  Flack  v. National  Bank 
of  Commerce,  17  L.  R.  A.  583,  which  holds  threat  by  bank  to  institute  proceedings 
to  collect  unmatured  note  not  duress. 

Distinguished  in  W'essel  v.  D.  S.  B.  Johnston  Land  &  Mortg.  Co.  3  N.  D.  163, 
44  Am.  St.  Rep.  529,  54  N.  W\  922,  which  holds  protest  unavailing  to  make  pay- 
ment, not  under  duress  in  fact  or  in  law,  involuntary. 

16  L.  R.  A.  379,  STEEG  v.  ST.  PAUL  CITY  R.  CO.  50  Minn.  149,  52  N.  W.  393, 

Nearllsrence  In  ntartingr  car. 

Cited  in  Miller  v.  St.  Paul  City  R.  Co.  66  Minn.  193,  68  N.  "W.  862,  sustaining 
verdict  for  plaintiff  for  injury  from  starting  car  and  then  ^topping  suddenly^  so 
as  to  throw  passenger  on  arm  of  seat,  from  which  septicaemia  was  induced;  Citi- 
zens Street  R.  Co.  v.  Merl,  26  Ind.  App.  291,  59  N.  E.  491,  holding  carriers  re- 
quired to  give  passengers  ample  time  to  get  on  and  off  cars. 

Cited  in  note  (42  L.  R.  A.  294,  296)  on  starting  car  before  passenger  is  seated. 
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16  L.  R.  A.  380,  PITTSBURGH,  C.  A  ST.  L.  R.  CO.  v.  STATE,  49  Ohio  St.  189,  30 

N.  E.  435. 
Corporate  taxation. 

Cited  in  Ashley  v.  Ryan,  49  Ohio  St.  525,  31  N.  E.  721,  which  holds  fee  for  filing 
articles  of  incorporation,  based  on  percentage  of  capitalization,  valid;  Southern 
Gum  Co.  v.  Laylin,  66  Ohio  St.  597,  64  N.  E.  564,  holding  tax  based  on  percentage 
of  capital  stock  a  franchise  tax,  and  not  tax  on  property. 

Cited  in  footnote  to  Knoxville  &  O.  R.  Co.  v.  Harris,  53  L.  R.  A.  921,  which  holds 
exemption  from  privilege  tax  not  included  in  exemption  from  ad  valorem  tax. 

Cited  in  note  (60  L.  R.  A.  359)  on  constitutional  equality  in  United  States  in 
relation  to  corporate  taxation. 
Governmental   Interference   ^rlth   prlirnte   property. 

Cited  in  Ellis  v.  Frazier,  38  Or.  471,  53  L.  R.  A.  458,  63  Pac.  642,  declaring 
invalid,  fixed  tax  on  all  bicycles,  regardless  of  their  value;  State  ex  rel.  Schwartz 
T.  Ferris,  53  Ohio  St.  335,  30  L.  R.  A.  223,  41  N.  E.  679,  declaring  invalid,  act  to 
impose  direct  inheritance  tax  by  taxing,  at  higher  rate,  right  to  succeed  to  estates 
of  larger  than  those  of  smaller  value;  State  v.  Klectzen,  8  N.  D.  291,  78  N.  W. 
984,  declaring  invalid,  act  taxing  occupation  of  hawking  and  peddling  because  not 
stating  object  of  tax. 

Cited  in  footnotes  to  Health  Department  v.  Trinity  Church,  27  L.  R.  A.  710, 
which  upholds  act  compelling  tenement-house  owners  to  provide  water  on  every 
floor;  Sioux  Falls  v.  Kirby,  25  L.  R.  A.  621,  which  holds  void,  ordinance  making 
owner's  right  to  improve  and  use  property  depend  on  decision  of  city  inspector. 

Distinguished  in  Mitchell  v.  Champaign  County,  5  Ohio  N.  P.  159,  upholding 
act  providing  for  taxation  for  the  suppression  of  mob  violence. 

16  L.  R.  A.  383,  DANIEL  v.  CHESAPEAKE  &  O.  R.  CO.  36  W.  Va.  397,  32  Am. 

St.  Rep.  870,  15  S.  E.  162. 
'Who  are  felloTV  servantii. 

Cited  in  Young  v.  West  Virginia  C.  &  P.  R.  Co.  42  W.  Va.  125,  24  S.  E.  615, 
holding  brakeman  on  same  freight  train  fellow  servants ;  Haney  v.  Pittsburgh,  C. 
C.  &  St.  L.  R.  Co.  38  W.  Va.  578,  18  S.  E.  748,  holding  telegraph  operator  of  block 
system  and  conductor  of  extra  train  not  fellow  servants  with  workman  on  work 
train;  Turner  v.  Norfolk  &  W.  R.  Co.  40  W.  Va.  690,  22  S.  E.  83,  which  holds 
engineer  and  fireman  of  "wild"  or  special  engine  not  fellow  servants  of  section 
hand  on  track;  Flannegan  v.  Chesapeake  &  O.  R.  Co.  40  W.  Va.  440,  62  Am.  St. 
Rep.  896,  21  S.  E.  1028,  holding  telegraph  operator  controlling  movements  of 
trains  in  block  not  fellow  servagit  of  brakeman  injured  on  one  of  such  trains; 
Jackson  v.  Norfolk  &  W.  R.  Co.  43  W.  Va.  302,  46  L.  R.  A.  348,  27  S.  E.  278, 
holding  conductor  and  brakeman  on  freight  train  fellow  servants. 

Cited  in  footnotes  to  Palmer  v.  Michigan  C.  R.  Co.  17  L.  R.  A.  637,  which  holds 
assistant  roadmaster  not  fellow  servant  of  gang  of  men  working  under  him; 
Clarke  v.  Pennsylvania  Co.  17  L.  R.  A.  811,  which  holds  section  boss  of  one  gang 
and  member  of  another  gang  fellow  servants. 

Cited  in  note  (46  L.  R.  A.  355,  361)  as  to  when  conductor  is  deemed  to  be 
coservant  of  other  railroad  employees. 

Distinguished  in  Ward  v.  Chesapeake  &  0.  R.  Co.  39  W.  Va.  50,  19  S.  E.  389, 
holding  brakeman  and  conductor  coemployees  as  to  matter  of  keeping  lookout  for 
signals,  as  required  by  rules  of  carrier. 
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Tice  princflpalMlifp. 

Citod  in  note  (51  L.  R.  A.  515,  516,  591,  621)  on  vice  principalship  considered 
with  reference  to  superior  rank  of  negligent  servant. 
Duty  of  master  to  provide  for  iiervants'   safety. 

Cited  in  Beall  v.  Pittsburgh  C.  &  St.  L.  K  Co.  38  W.  Va.  529,  18  S.  E.  729, 
holding  carrier  not  liable  for  injury  to  brakoman  using  brake  without  nut  on 
standard  to  keep  it  down,  where  he  could  have  observed  defect;  Core  v.  Ohio  River 
R.  Co.  38  W.  Va.  469,  18  S.  E.  590,  holding  carrier  liable  for  injuries  to  brake- 
man,  if  due  to  engineer  placing  incompetent  fireman  in  charge  of  engine. 

16  L.  R.  A.  392,  LAVALLE  v.  SOCIfeTfi  ST.  JEAN  BAPTISTE,  17  R.  I.  6S0, 

24  Atl.  467. 
Fraternal  benefit  assoclatfons. 

Cited  in  Pepin  v.  Societe  St.  Jean  Baptiste,  24  R.  I.  551,  60  L.  R.  A.  628,  54  Atl. 
147,  holding  member  of  benefit  society,  duly  notified  of  hearing  of  charges  against 
him,  and  making  no  defense,  properly  expelleH. 

Cited  in  footnote  to  Wellenvoss  v.  Grand  Lodge,  K.  of  P.  40  L.  R.  A.  488,  which 
denies  power  "of  equity"  to  compel  giving  of  secret  password  of  grand  lodge  to 
delegate  of  subordinate  lodge. 

Cited  in  note  (25  L.  R.  A.  150)  on  effect  of  expulsion  from  society  to  destroy 
right  to  insurance  connected  therewith. 

Distinguished  in  Ebert  v.  ^Mutual  Reserve  Fund  Life  Asso.  81  Minn.  127,  83  X. 
W.  506,  holding  association  with  large  reserve,  accumulating  property,  and  with 
implied  power  to  meet  its  obligations,  more  than  fraternal  benefit  association. 

16  L.  R.  A.  395,  SCANLON  v.  WEDGER,  156  Mass.  462,  31  N.  E.  642. 
Danfferons  asrencies. 

Cited  in  footnotes  to  Koelsch  v.  Philadelphia  Co.  18  L.  R.  A.  759,  which  re- 
quires sj^stem  of  inspection  by  gas  company  which  will  insure  reasonable  prompt- 
ness in  detecting  leaks;  Knottnerus  v.  North  Park  Street  R.  Co.  17  L.  R,  A.  726. 
which  holds  roller  coaster  not  dangerous  agency  making  owner  of  pleasure  resort 
where  used  liable  for  coaster  owner's  negligence. 
Liability  for  Injuries   front  flrevrorks. 

Followed  in  Frost  v.  Josselyn,  180  Mass.  392,  62  N.  E.  469,  denying  right  of  re- 
covery of  voluntary  spectator  injured  at  unauthorized  display  of  fireworks  in 
street. 

Cited  in  footnotes  to  Aron  v.  Wausau,  40  L.  R.  A.  733,  which  denies  city's  lia- 
bility for  injury  by  explosion  of  cannon  cracker  on  Fourth  of  July,  in  violation  of 
ordinance;  Fifield  v.  Phoenix,  24  L.  R.  A.  430,  which  denies  citv's  liabilitv  for 
ex[)losion  of  fireworks  in  street,  under  permit  by  city  officer;  Speir  v.  Brooklyn, 
21  L.  R.  A.  641,  which  holds  city  liable  for  injury  by  explosion  of  fireworks  durinj» 
display  made  under  mayor's  permit;  Bartlett  v.  Clarksburg,  43  L.  R.  A.  295. 
which  denies  liability  of  town  for  injuries  from  fireworks,  etc.,  fired  on  street? 
with  consent  of  town  authorities:  Wyllio  v.  Palmer,  19  L.  R.  A.  285,  which  hold:' 
dealer  in  fireworks  furnishing  assistant  in  discharging  same  not  liable  for  nesli- 
gence  in  discharge;  Love  v.  Raleigh,  28  L.  R.  A.  192,  which  denies  city's  liability 
for  acts  of  servants  in  managing  fireworks;  MadisonvDle  v.  Bishop,  57  L.  R.  A. 
130,  which  holds  city  liable  for  injuries  from  fireworks  by  unorganized  crowd  of 
merr^-makera.  • 
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16  L.  R.  A.  398,  ATTY.  GEN.  ex  rel  GAS  &  ELECTRIC  LIGHT  COMRS.  v.  WAL- 
WORTH LIGHT  &  POWER  CO.  157  Mass.  86,  31  N.  E.  482. 
Poller  of   legrlnlature   over   publfc   streetii. 

Cited  in  New  England  Teleph.  &  Teleg.  Co.  v.  Boston  Terminal  Co.  182  Mass.  400, 

65  N.  E.  835,  refusing  land  damages  for  terminating  right  to  use  street,  by  its  dis- 
continuance, for  electric  wire  conduits. 

IG  L.  R.  A.  400,  COM.  v.  ROBERTS,  155  Mass.  281,  29  N.  E.  522. 
Police  poorer. 

Cited  in  Health  Department  v.  Trinity  Church,  145  N.  Y.  46,  27  L.  R.  A.  716, 
45  Am.  St.  Rep.  579,  39  N.  E.  833,  upholding  requirement  that  tenements  previ- 
ously erected  be  supplied  with  Croton  water  at  owner's  expense  when  health  board 
so  directed;  Harrington  v.  Providence,  20  R.  I.  239,  240,  38  L.  R.  A.  313,  38  Atl. 
1,  upholding  act  requiring  drainage  into  sewer  and  discontinuance  of  cesspools 
and  privy  vaults;  Cartwright  v.  Cohoes.  39  App.  Div.  72,  56  N.  Y.  Supp.  731, 
holding  regulation  of  board  of  health  in  relation  to  privy  vaults  reasonable;  Com. 
v.  Abbott,  160  Mass.  284,  35  X.  E.  782,  holding  act  forbidding  maintenance  of 
building  not  connected  with  public  sewer,  constitutional;  Com.  v.  Danziger,  176 
Mass.  291,  57  N.  E.  401,  declaring  it  to  be  within  police  power  to  regulate  loan- 
ing of  money  on  pledges  of  personal  property;  Sprigg  v.  Garrett  Park,  89  Md.  413, 
43  Atl.  813,  holding  that  owner  has  no  such  vested  right  in  cesspool  that  munici- 
pality cannot  order  its  discontinuance;  Newton  v.  Joyce,  160  Mass.  84,  55  Am.  St. 
Rep.  385,  44  N.  E.  116,  holding  that  licensing  stables  is  within  police  power; 
Chicago,  B.  &  Q.  R.  Co.  v.  State,  47  Neb.  571,  41  L.  R.  A.  485,  53  Am.  St.  Rep.  557, 

66  N.  W.  624,  holding  ordinance  directing  railroad  to  repair  portion  of  viaduct, 
valid  exercise  of  police  power;  Tenement  House  Department  v.  Moeschen,  89  App. 
Div.  532,  85  N.  Y.  Supp.  704,  upholding  act  requiring  school  sinks  in  New  York 
city  to  be  replaced  by  individual  waterclosets. 

Cited  in  footnote  to  Bostock  v.  Sams,  59  L.  R.  A.  282,  which  holds  unauthorized, 
ordinance  permitting  refusal  of  permits  for  erecting  buildings  not  conforming  in 
size,  appearance,  etc.,  to  existing  buildings. 

16  L.  R.  A.  402,  GIDDINGS  v.  BLACKER,  93  Mich.  1,  52  N.  W.  944. 
RevleTV   of   Ie8:liilative  and   executlre  acta. 

Cited  in  Denney  v.  State,  144  Ind.  509,  31  L.  R.  A.  729,  42  N.  E.  929,  assuming 
jurisdiction  to  determine  validity  of  apportionment  acts;   Parker  v.   State,   133 
Ind.  186,  18  L.  R.  A.  571,  footnote  p.  567,  32  N.  E.  838,  upholding  jurisdiction 
to  determine  validity  of  apportionment  act;  Fesler  v.  Brayton,  145  Ind.  92,  32  L. 
R  A.  584,  44  N.  E.  37   (dissenting  opinion),  majority  upholding  former  apportion- 
ment act,  although  legislature  failed  to  perform  duty  by  passing  unconstitutional 
acts  on  several  occasions;  Re  Gunn,  50  Kan.  196,  19  L.  R.  A.  529,  32  Pac.  470, 
upholding  jurisdiction  to  determine  whether  member  of  state  legislature  rightly 
under  arrest  of  sergeant-at-arms ;  State  ex  rel.  iM orris  v.  Wrightson,  56  N.  J.  !-»• 
188,  22  L.  R.  A.  550,  28  Atl.  56,  upholding  jurisdiction  to  determine  coi\ftt\tutvoTv- 
ality  of  act  to  regulate  elections;  State  ex  rel.  Lamb  v.  Cunnin^Viam,  ^S  Wis.  Y*i^> 

17  L..  R.  A.  164,  35  Am.  St.  Rep.  27,  53  N.  W.  35,  upholditi^  ;^t\^A'^^^'^^^  ^"^  co'^^^ 
on  relation  of  private  citizen  to  restrain  secretary  of  stat      ^to"^   V"^'^^^\^\\\w^  ^ 
ticos  of  election,  when  attorney  general  refused  to  act;    v        ivvc^^^    ^*  ^^nsS.*^^' 
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Wash.  63,  35  Pac.  767  (dissenting  opinion),  majority  holding  court  without  ju- 
risdiction to  enjoin  removal  of  county  seat  because  of  fraud  in  election  therefor; 
People  V.  McClees,  20  Colo.  410,  26  L.  R.  A.  648,  38  Pac.  468,  upholding  jurisdic- 
tion of  proceeding  on  relation  of  private  citizen  for  injunction  to  restrain  secre- 
tary of  state  from  issuing  certificate  of  election  to  district  judges;  People  cap  reL 
Carter  v.  Rice,  135  N.  Y.  521,  16  L.  R.  A.  857,  footnote  p.  836,  31  N.  E.  921  (dis- 
senting opinion),  majority  upholding  apportionment  act  where,  on  account  of  in- 
validity of  former  acts,  it  might  require  election  under  act  quarter  of  century  old; 
People  ex  rcl.  Pond  v.  Monroe  County,  65  Hun,  276,  19  N.  Y.  Supp.  978,  sustain- 
ing right  to  review  acts  of  apportionment;  People  ex  rel.  Woodyatt  v.  Thompson, 
155  111.  475,  483,  40  X.  E.  307,  holding  that  legislature  cannot  be  compelled  to 
pass  an  apportionment  act. 

Cited  in  footnotes  to  Houghton  County  v.  Blacker,  16  L.  R.  A.  432,  which  holds 
apportionment  act  unlawfully  dividing  county  wholly  void;  State  ex  rel.  Morris 
V.  Wrightson,  22  L.  R.  A.  548,  which  holds  constitutionality  of  apportionment 
act  subject  to  judicial  inquiry. 

Distinguished  in  People  ex  rel.  Woodyatt  v.  Thompson,  155  111.  475,  40  N.  E. 
307,  sustaining  formation  of  senatorial  districts  although  they  might  have  been 
made  more  nearly  equal  in  number  of  inhabitants,  and  more  compact. 

Man  dam  us. 

Cited  in  State  ex  rel.  Winnie  v.  Stoddard,  25  Nev.  457,'  51  L.  R.  A.  231,  footnote 
p.  229,  62  Pac.  237,  denying  mandamus  to  compel  county  commissioners  to  is«uc 
notice  of  election  for  legislature  where  apportionment  act  subject  to  same  objec- 
tion as  prior  act;  People  ex  rel.  Pond  v.  Monroe  County,  65  Hun,  265,  19  N.  Y. 
Supp.  978,  upholding,  as  proper  remedy,  writ  of  mandamus  on  relation  of  citizen 
and  elector  to  compel  supervisors  to  divide  county  into  proper  assembly  districts: 
Brophy  v.  Schindler,  126  Mich.  348,  85  N.  W.  1114,  holding  that  relators  had  spe- 
cial interest  in  asking  for  mandamus  to  have  bridge  built,  where  boat  had  to  be 
used  to  get  children  to  school;  People  ex  rel,  Hillel  Lodge,  No.  72,  I.  O.  B.  B.  v. 
Rose,  207  111.  375,  69  N.  E.  762  (dissenting  opinion),  as  to  testing  by  mandamus, 
validity  of  act  requiring  annual  reports  from  corporations. 

16  L.  R.  A.  410,  TITTMAN  v.  THORNTON,  107  Mo.  500,  17  S.  W.  979. 

Second  appeal  in  53  Mo.  App.  513. 
Snlt  In  representatf^e  cliaracter. 

Cited  in  Knoche  v.  Perry,  90  Mo.  App.  485,  holding  that  representative  charac- 
ter of  plaintiff  need  not  be  proved  in  action  before  justice  of  peace,  merely  because 
in  his  complaint  he  alleges  he  holds  property  in  representative  character. 

16  L.  R.  A.  413.  STATE  ex  rel.  HITCHCOCK  v.  HEWITT,  3  S.  D.  187,  44  Am.  St 

Rep.  788,  52  N.  W.  875. 
Rlfirbta    of   public    olllcera. 

Cited  in  State  ex  rel.  Ayers  v.  Kipp,  10  S.  D.  502,  74  N.  W.  440,  holding  that 
tenure  of  office  referred  to  in  Constitution  applies  only  to  offices  provided  for, 
not  to  offices  tliereafter  to  be  created  by  legislature;  State  ex  rel.  Moore  v.  Arch- 
ibald, 5  N.  D.  377,  66  N.  W.  234,  upholding  jurisdiction  of  court  to  compel  by  man- 
damus, on  relation  of  citizen,  superintendent  of  public  office  to  vacate  office  when 
attorney  general  has  refused  to  apply  for  it;  Pratt  v.  Police  &  Fire  Comrs.  15 
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Utah,  12,  49  Pac.  747,  holding  that  police  board  cannot  arbitrarily  remove  chief  of 
police  without  hearing;  Snyder  v.  Emerson,  19  Utah,  325,  57  Pac  300,  denying 
right  of  compensation  to  one  who  is  not  shown  to  be  de  jure  officer,  although  per- 
forming services  for  public  board;  McCully  v.  State,  102  Tenn.  521,  46  L.  R.  A. 
571,  53  S.  W.  134,  holding  that  removal  for  "cause"  contemplates  charge,  trial, 
and  judgment. 

Cited  in  footnote  as  to  Re  Advisory  Opinion,  18  L.  R.  A.  594,  which  holds  right 
to  hold  office  not  affected  by  suspension  from  same  office  during  preceding  term. 

Cited  in  note  (29  L.  R.  A.  384)  on  nature  of  directors,  trustees,  and  officers  of 
incorporated  institutions  belonging  to  state. 


Cited  in  note  (58  L.  R.  A.  850)  on  original  jurisdiction  of  court  of  last  resort 
in  mandamus  cases. 


16  L.  R.  A.  418,  BOARD  OF  IMPROVEMENT  v.  SCHOOL  DISTRICT,  56  Ark. 
354,  35  Am.  St.  Rep.  108,  19  S.  W.  969. 

TKrhen    public    property   assemuible. 

Cited  in  Pittsburg  v.  Sterrett  Subdist.  School,  204  Pa.  642,  61  L.  R.  A.  186,  54 
Atl.  463,  holding  school  district  property  exempt  from  local  improvement  assess- 
ment; Stiewel  v.  Fencing  Dist.  No.  6,  71  Ark.  21,  70  S.  W.  308,  holding  county 
pauper  farm  exempt  from  local  improvement  assessment. 

Cited  in  note  (35  L.  R.  A.  39)  on  liability  to  local  assessments  for  benefit,  of 
property  exempt  from  general  taxation. 

Distinguished  in  School  District  v.  Board  of  Improvement,  65  Ark.  349,  46  S. 
W.  418,  declaring  school  property,  not  actually  and  exclusively  used  for  public 
purposes,  not  exempt  from  liability  for  improvement  assessments;  Edwards  v,  W. 
Constr.  Co.  v.  Jasper  Co.  117  Iowa,  374,  94  Am.  St.  Rep.  301,  90  N.  W.  1006, 
holding,  under  statute,  county  property  not  exempt  from  local  improvement 
assessments. 


16  L.  R.  A.  423,  BUCKLEY  v.  HUMASON,  50  Minn.  195,  36  Am.  St.  Rep.  637,  52 
N.  W.  385. 

Validity  of  unlicensed  contracts. 

Cited  in  Fairly  v.  Wappoo  Mills,  44  S.  C.  253,  29  L.  R.  A.  225,  footnote  p.  215, 
22  S.  E.  108,  sustaining  right  of  unlicensed  broker  to  recover  commissions,  when 
object  of  statute  requiring  license  is  to  enforce  payment  of  license  tax  by  impos- 
ing penalty  on  person  engaging  in  business.  Richardson  v.  Brix,  94  Iowa,' 629,  63 
X.  W.  325,  refusing  to  unlicensed  broker  recovery  of  commission;  Smith  v.  Robert- 
son. 106  Ky.  474,  45  L.  R.  A.  511,  footnote  p.  510,  50  S.  W.  852,  denying  right 
of  recovery  of  owner  of  unlicensed  stallion  for  service  of  same. 

Cited  in  footnotes  to  Denning  v.  Yount,  50  L.  R.  A.  103,  which  denies  right  of 
unlicensed  brokers  to  rccov«-  conimispions;  Randall  v.  Tuell,  38  L.  R.  A.  143, 
which  denies  right  of  unlicensed  innholder  to  recover  for  board  and  lodging;  Ver- 
mont Loan  &  T.  Co.  v.  Hoffman,  37  L.  R.  A.  509,  which  holds  loan  of  money  with- 
out license  valid,  though  misdemeanor  under  statute;  Citizens*  State  Bank  v. 
^^^ore,  60  L.  R.  A.  737,  wliich  authorizes  recovery  by  bona  fide  purchaser  of  note 
for  medical  services  by  unlicensed  practitioner;  Black  v.  Security  Mut.  Life  Asso. 
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54  L.  R.  A.  039,  which  denies  right  to  commissions  of  one  securing  applications 
for  insurance  before  license,  although  same  granted  before  policies  issued. 

Recovery   of  price  of  property  sold   for  lllegral  use. 

Cited  in  footnote  to  Wind  v.  Her,  27  L.  R.  A.  219,  which  holds  statutory  right 
to  recover  money  paid  on  imlawful  purchase  not  applicable  to  purchase  valid  in 
state  where  made. 

16  L.  R.  A.  426,  BROWN  v.  REPUBLICAN  MOUNTAIN  SILVER  MINES,  17 
Colo.  421,  30  Pac.  66. 

Recovery    for   services    of   special    character. 

Cited  in  Taussig  v.  St.  Louis  &  K.  R.  Co.  166  Mo.  35,  89  Am.  St.  Rep.  674.  6.5 
S.  W.  969,  permitting  recovery  by  director  of  railroad  company  for  services  as 
attorney  at  law,  upon  employment  by  general  manager;  Symmes  v.  Union  Trust 
Co.  60  Fed.  807,  holding  tliat  board  of  trustees  of  corporation  can  employ  officer  of 
company  to  get  it  out  of  financial  straits,  and  agree  to  pay  him  for  services: 
McCarthy  v.  Mt.  Tecarte  Land  &  Water  Co.  Ill  Cal.  341,  43  Pac.  956,  admitting 
evidence  tending  to  sliow  wliether  director  was  to  receive  compensation  as  super- 
intendent or  manager  of  corporation;  Wagner  v.  Edison  Electric  Illuminating  Co. 
177  Mo.  62,  75  S.  W.  966,  upholding  riglit  of  engineer  of  one  corporation,  to  re- 
cover reasonable  value  of  services  rendered  another  corporation  engaged  in  joint 
enterprise. 

Cited  in  footnote  to  Eaton  v.  Robinson,  29  L.  R.  A.  100,  which  requires  officers 
to  account  for  salaries  voted  and  paid  to  deprive  stockholders  of  rights. 

Distinguished  in  Ruby  Chief  Min.  &  Mill.  Co.  v.  Prentice,  25  Colo.  6,  52  Pac. 
210,  sustaining  recovery  for  services  by  general  manager  or  superintendent  of  min- 
ing company,  who  is  also  director. 

16  L.  R.  A.  429,  ILLINOIS  WATCH  CASE  CO.  v.  PEARSON,  140  111.  423.  31  N. 

E.  400. 
"When  niandamuii  vrlll  Issue. 

Cited  in  People  ex  rej.  Dickinson  v.  Board  of  Trade,  193  111.  591,  62  N.  E.  196, 
refusing  mandamus  to  compel  reinstating  of  member  of  board  of  trade;  Harrison 
V.  People,  97  111.  App.  433  (dissenting  opinion),  majority  granting  writ  to  compel 
mayor  of  city  to  issue  license  for  dramshop,  where  applicant  complied  with  pre- 
requisites. 
RifiTlit  to  corporate  name. 

Cited  in  footnote  to  Paulino  v.  Portuguese  Beneficial  Asso.  20  L.  R.  A.  272, 
which  holds  corporate  right  to  use  of  name  cannot  be  annulled  at  suit  of  private 
person. 

Distinguished  in  People  ex  rel.  Traders'  Ins.  Co.  v.  Van  Cleave,  183  111.  334,  47 
L.  R.  A.  798,  55  N.  E.  678,  granting  mandamus  to  compel  issuance  of  license  to 
foreign  insurance  company  to  do  business  with  name  similar  to  one  in  use. 

16  L.  R.  A.  432,  HOUGHTON  COI'NTY  v.  BLACKER,  92  Mich.  638,  52  N.  W.  951. 
Apportionment  acts. 

Cited  in  Denney  v.  State,  144  Ind.  509.  31  L.  R.  A.  729,  42  N.  E.  929,  holding 
that  court  has  jurisdiction  to  decide  validity  of  apportioiiniont  act;  People  ex  rel. 
Woodyatt  v.  Thompson,  155  111.  4S3,  40  N.  E.  307,  hohling  legislature  cannot  be 
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compelled  to  pass  apportionment  act;  People  ex  rel.  Carter  v.  Rice,  135  N.  Y.  521, 
16  L.  R.  A.  857,  footnote  p.  856,  31  N.  E.  921  (dissenting  opinion),  majority  up- 
holding apportionment  act  when,  other\\'ise  it  might  require  election  to  be  held 
under  act  twenty-five  years  old;  State  ex  rel.  Winnie  v.  Stoddard,  25  Nev.  461,  51 
L.  R.  A.  233,  footnote  p.  229,  62  Pac.  237,  refusing  mandamus  to  compel  coimty 
commissioners  to  issue  notice  of  election,  where  apportionment  act  subject  to  same 
objection  as  in  prior  act;  Parmeter  v.  Bourne,  8  Wash.  63,  35  Pac.  757  (dissent- 
ing opinion),  as  to  jurisdiction  of  court  to  determine  validity  of  apportionment 
act. 

Cited  in  footnotes  to  Parker  v.  State,  18  L.  R.  A.  567,  which  holds  invalid, 
scheme  for  allowing  county  with  less  than  unit  of  population  to  vote  for  two 
senators;  State  ex  rel,  Morris  v.  Wrightson,  22  L.  R.  A.  548,  which  holds  consti- 
tutionality of  apportionment  act  subject  to  judicial  inquiry. 

16  L.  R.  A.  437,  JONES  v.  PORTLAND,  88  Mich.  598,  50  N.  W.  731. 
Compennatfon   of   Tvltness  as   bearingr   upon   competency. 

Cited  in  Allen  B.  Wrisley  Co.  v.  Burke,  203  111.  258,  67  N.  E.  818,  holding  fact 
that  examining  physician  was  paid  by  party  calling  him  as  witness,  competent. 

TestlmonT  of  pliysiclana. 

Cited  in  McKormick  v.  West  Bay  City,  110  Mich.  271,  68  N.  W.  148,  denying 
admissibility  of  tpstimony  of  physician  called  to  examine  injured  person  just  be- 
fore trial,  as  to  exclamations  and  conduct  indicating  suffering;  Chicagp,  R.  I.  & 
P.  R.  Co.  V.  Sheldon,  6  Kan.  App.  350,  51  Pac.  808,  holding  it  error  to  admit  evi- 
dence of  physician  whether  condition  of  plaintiff  was  direct  result  of  collision; 
Davidson  v.  Cornell,  132  N.  Y.  237,  30  N.  E.  573;  Consolidated  Traction  Co.  v. 
Lambcrtson,  60  N.  J.  L.  454,  38  Atl.  683;  Abbot  v.  Heath,  84  Wis.  321,  64  N.  W. 
574, — ^holding  that  physician  called  to  examine  injured  person,  to  qualify  as  wit- 
ness for  him,  cannot  testify  to  statements  made  to  him  as  to  symptoms  and 
condition. 

Distinguished  in  Strudgeon  v.  Sand  Beach,  107  Mich.  500,  65  N.  W.  616,  admit- 
ting testimony  of  exclamations  of  pain  made  by  child  of  tender  years,  though  after 
controversy  begun;  Ileddle  v.  City  Electric  R.  Co.  112  Mich.  550,  70  N.  W.  1096, 
holding  testimony  of  physician  admissible  as  to  exclamations  of  pain  uttered 
while  treating  injured  person;  Jjacas  v.  Detroit  City  R.  Co.  02  Mich.  417,  52  N. 
W.  745,  admitting  tentimony  of  physician  as  to  displacement  of  womb,  as  tending 
to  show  character  of  cause  which  might  have  produced  injury;  Missouri,  K.  &  T. 
R.  Co.  V.  Johnson,  95  Tex.  412,  67  S.  W\  708,  holding  instinctive  expressions  of 
party,  evidencing  pain  during  examination  by  his  own  medical  expert,  admissible. 

16  L.  R.  A.  443,  PEOPLE'S  GAS  CO.  v.  TYNER.  131  Ind.  277,  31  Am.  St.  Rep. 

433,  31  N.  E.  59. 
Rljirlit  to  Increase  lloiv  of  araa. 

Followed  in  Greenfield  Gas  Co.  v.  People's  Gas  Co.  131  Ind.  599,  31  N.  E.  61, 
and  Tyner  v.  People's  Gas  Co.  131  Ind.  412,  31  N.  E.  61,  upholding  right  to  ex- 
plode nitfo-glycerin  in  well  to  increase  flow  of  gas. 

Cited  in  footnote  to  Jones  v.  Forest  Oil  Co.  48  L.  R.  A.  748,  which  authorizes 
use  of  gas  pump  to  increase  production  of  oil  well  tliougl*  iiroduction  of  adjoininf\ 
wells  diminished. 

L.  R.  A.  Au.— Vol.  II.— 67. 
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OTrnernhlp    of   oil   and   gras. 

Cited  in  Williamson  v.  Jones,  39  W.  Va.  258,  25  L.  R.  A.  233,  19  S.  E.  436,  hold- 
ing  petroleum  in  strata  part  of  inheritance  and  that  unlawful  taking  of  it  will  be 
lasting  damage  to  remainderman;  Federal  Oil  Co.  v.  Western  Oil  Co.  57  C.  C.  A. 
429,  121  Fed.  G75,  holding  oil  lease  to  be  mere  grant  of  use  for  purpose  of  prospect- 
ing. 

Criticized  in  State  v.  Ohio  Oil  Co.  150  Ind.  30,  47  L.  R.  A.  632,  49  N.  E.  809, 
holding  that  title  to  natural  gas  does  not  vest  in  any  private  owner  until  it  is 
reduced  to  actual  possession. 

'Wastlngr  natural  ffas. 

Cited  in  Ohio  Oil  Co.  v.  Indiana,  177  U.  S.  206,  44  L.  ed.  738,  20  Sup.  Ct.  Rep. 
570,  sustaining  act  to  prevent  waste  of  natural  gas;  Townsend  v.  State,  147  Ind. 
628,  37  L.  R.  A.  208,  62  Am.  St.  Rep.  477,  47  N.  E.  19,  sustaining  conviction  under 
statute  prohibiting  waste  of  natural  gas. 

Cited  in  note  (29  L.  R.  A.  337)  on  liability  for  negligence  in  escape  and  explo- 
sion of  gas. 

Rlgrlit   of  action    dependent   npon   fipedal   daniasrc;. 

Cited  in  Copper  King  v.  Wabash  Min.  Co.  114  Fed.  993,  granting  temporary  in- 
junction restraining  diversion  of  water,  exclusive  right  to  use  of  which  belongs 
to  another;  Simpson  v.  Pittsburgh  Plate  Glass  Co.  28  Ind.  App.  352,  62  N.  E.  753» 
granting  injunction  to  restrain  cutting  off  of  lessor's  supply  of  natural  gas  under 
lease;  Ewing  v.  Webster  City,  103  Iowa,  231,  72  N.  W.  511,  denying  injunction  to 
restrain  city  from  enforcing  ordinance  compelling  corn  to  be  weighed  on  city 
scales,' becaiise  it  interferes  somewhat  with  plaintiff's  business;  Pittsburgh,  C.  C. 
&  St.  L.  R.  Co.  V.  Noftsger,  148  Ind.  104,  47  N.  E.  332,  sustaining  right  of  action 
for  special  damage  to  lot  owner  for  building  switch  in  highway;  Pennsylvania 
Co.  V.  Stanley,  10  Ilid.  App.  424,  37  X.  E.  288,  awarding  damages  against  railroad 
for  closing  one  end  of  alley,  by  which  access  to  rear  of  lots  diminished. 

Cited  in  note  (37  L.  R.  A.  784)  on  whether  court  of  equity  can  protect  per- 
sonal rights. 

Injunction  agralnst  acts  pnnlnhable  as  crimes. 

Cited  in  Columbian  Athletic  Club  v.  State,  143  Ind.  107,  28  L.  R.  A.  731,  52 
Am.  St.  Rep.  407,  40  N.  E.  914,  granting  injunction  to  prevent  prize  fightings 
although  act  constitutes  crime. 

Cited  in  footnote  to  State  v.  OT^eary,  52  L.  R.  A.  299,  which  denies  state's  right 
to  injunction  to  suppress  gambling  house. 

Nearllgrence    In   manufacture   of   explosives. 

Cited  in  note  (29  L.  R.  A.  721)  on  negligence  in  manufacture  and  storage  of 
gun  powder,  nitro-glycerin,  and  other  explosives, 

16  L.  R.  A.  446,  STEVER  v.  PEOPLE'S  MUT.  ACCI.  INS.  ASSO.  150  Pa.  132,  24 
Atl.  662. 

mrhen   full  accident  Insurance  allo^ved. 

Cited  in  Fuller  v.  Locomotive  Engineers'  Mut.  L.  &  Acci.  Ins.  Asso.  122  Mich. 
551,  48  L.  R.  A.  87,  footnote  p.  86,  80  Am.  St.  Rep.  598,  81  N.  W.  326,  refusing 
full  amount  of  insurance  for  amputation  of  only  part  of  foot,  though  use  lost» 
when  policy  reads  for  amputation  "(whole  hand  or  foot)," 
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Cited  in  footnotes  to  Lord  v.  American  Mut.  Acci.  Asso.  26  L.  R.  A.  741,  which 
holds  it  question  for  juiy  whether  entire  loss  of  hand  caused  by  injury,  without 
amputation  above  wrist;  Mog6  v.  Soci^t^  De  Bienfaisance  St.  Jean  Baptiste,  35 
L.  K.  A.  736,  which  holds  total  blindness  resulting  from  accident  covered  by 
policy. 

Cited  in  note  (38  L.  R.  A.  537)  on  what  constitutes  total  disability  of  insured. 

16  L.  R.  A.  449,  NORTHERN  C.  R.  CO.  v.  O'CONNER,  76  Md.  207,  35  Am.  St. 

Rep.  422,  24  Atl.  449. 
Carrier's  duty  of  transportation. 

Cited  in  footnote  to  United  R.  &  Electric  Co.  v.  Hardesty,  67  L.  R.  A.  276,  which 
denies  carrier's  duty  to  accept  coupon  detached  from  commutation  book. 

16  L.  K  A.  451,  WOODRUFF  v.  PAINTER,  150  Pa.  91,  30  Am.  St.  Rep.  786,  24 
Atl.  621. 

Rlffbts  of  parties   to  bailment. 

Cited  in  McAllister  v.  Simon,  27  Misc.  217,  57  N.  Y.  Supp.  733,  holding  store- 
keeper not  liable  for  loss  of  purse  which  does  not  actually  or  constructively  come 
into  his  possession;  Higman  v.  Camody,  112  Ala.  272,  57  Am.  St.  Rep.  33,  20  So. 
480,  holding  bailee  for  hire  liable  for  damages  to  barge  which  he  continued  to 
use  after  discovering  serious  leak. 

Cited  in  footnotes  to  Sattler  v.  Hallock,  46  L.  R.  A.  679,  which  holds  bailment, 
not  sale,  created  by  contract  by  which  farmers  deliver  produce  at  their  own  fac- 
tory for  manufacture,  and  divide  proceeds;  Tombler  v.  Koelling,  27  L.  R.  A.  502, 
which  holds  check  given  to  customer  of  bath  house  for  valuables  insufficient  to 
show  right  thereto. 

Distinguished  in  Hunter  v.  Reed,  12  Pa.  Super.  Ct.  114,  holding  rule  that  retail 
clothiers  responsible  for  property  of  customer  left  in  booth  docs  not  apply  to 
diamond  ring  carried  in  fob  pocket. 

Storekeeper**   dntx  to  customer. 

Cited  in  Polenske  v.  Lit  Bros.  18  Pa.  Super.  Ct.  476,  affirming  judgment  for 
personal  injuries  incurred  by  customer  tripping  over  covered  pipes  extending 
about  2  inches  above  floor  of  department  store. 

16  L.  R.  A.  453,  FISH  BROS.  WAGON  CO.  v.  FISH,  82  Wis.  546,  33  Am.  St.  Rep. 

72,  52  N.  W.  595. 
Trade-name,  trade^marky  and  irood  ^rlll. 

Reaffirmed  in  Federal  court  in  Fish  Bros.  Wagon  Co.  v.  Fish  Bros.  Mfg.  Co.  37 
C.  C.  A.  146,  95  Fed.  458,  holding  prior  judgment  on  merits  as  to  right  to  use 
name  conclusive  as  to  all  matters  that  might  have  been  litigated. 

Cited  in  Listman  Mill  Co.  v.  William  Listman  Mill.  Co.  88  Wis.  340,  43  Am.  St. 
Rep.  907,  60  N.  W.  261,  granting  injunction  to  restrain  use  of  word  "Mar\'el"  for 
flour  brand,  which  passed  with  good  will  in  conveyance  of  business;  Bank  of 
Tomah  v.  Warren,  94  Wis.  160,  68  N.  W.  549,  enjoining  use  of  name  "Bank  of 
Tomah"  by  rival  bank  after  failure  of  other  bank  and  sale  by  assignee  of  building, 
good  will,  and  "name  of  Bank  of  Tomah;"  Allegretti  v.  Allegretti  Chocolate  Cream 
Co.  177  111.  132,  52  N.  E.  487,  Affirming  70  111.  App.  588,  holding  transfer  of  busi- 
ness from  firm  to  corporation  composed  largely  of  former  owners  carried  with  it 
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trade-name  "AUegretti,"  without  formal  transfer;  Fish  Bros.  Wagon  Co.  v.  Fish 
Bros.  Mfg.  Co.  87  Fed.  205,  enjoining  use  of  word  "genuine"  by  one  of  two  firms 
entitled  to  manufacture  wagons,  as  indicating  that  it  alone  is  manufacturing  the 
original  wagons;  Richmond  Nervine  Co.  v.  Richmond,  159  U.  S.  302,  40  L.  ed.  161, 
16  Sup.  Ct.  Rep.  30,  holding  portrait  of  one's  self,  used  as  trade-mark,  assignable 
with  business;  Grand  Lodge,  A.  O.  U.  W.  v.  Graham,  96  Iowa,  610,  31  L.  R.  A. 
139,  65  N.  W.  837,  holding  fraternal  insurance  society  seceding  from  lodge  and  bo- 
coming  incorporated  under  name  it  formerly  had,  not  entitled  to  exclusive  use  of 
that  name;  Robinson  v.  Storm,  103  Tenn.  55,  52  S.  W.  880,  enjoining  use  of  man's 
own  name  in  connection  with  liver  regulator,  which  had  become  trade-narao  of 
another;  Bissell  Chilled  Plow  Works  v.  T.  M.  Bissell  Plow  Co.  121  Fed.  368,  deny- 
ing right  of  corporation  to  use  trade-name  "Bissell,"  before  employed  by  anotlur 
corporation  to  designate  certain  plow;  Millspaugh  Laundry  v.  First  Nat.  Bank, 
120  Iowa,  6,  94  N.  W.  262,  holding  use  of  name  "National  Laundry,  formerly 
owned  by  Millspaugh,"  not  conversion  of  name  "Millspaugh  Laundry;"  Slater  v. 
Slater,  61  L.  R.  A.  796,  which  holds  firm  name  not  sole  property  of  surviving 
partner. 

Cited  in  footnotes  to  Brass  &  Iron  Works  Co.  v.  Payne,  19  L.  R.  A.  82,  which 
holds  good  will  of  partnership  transferred  on  dissolution,  by  one  partner's  trans- 
fer of  interest  to  other  partners ;  Watkins  v.  Landon,  19  L.  R.  A.  236,  which  holds 
purchaser  of  formula  of  unpatented  medicine  has  no  right  to  exclusively  appropri- 
ate name  of  original  manufacturer;  Bagby  &  R.  Co.  v.  Rivers,  40  L.  R.  A.  632, 
which  denies  assignability  of  continuing  partner's  right  to  use  retiring  partner's 
name;  Slater  v.  Slater,  61  L.  R.  A.  796,  which  holds  firm  name  an  asset  of  part- 
nership which  executor  of  deceased  partner  has  right  to  have  sold;  Millbrae  Co.  v. 
Taylor,  25  L.  R.  A.  193,  which  holds  exclusive  right  to  use  name  '*Millbrae"  not 
pass  on  division  of  milk  business  with  partner;  Knoedler  v.  Glaenzer,  20  L.  R.  A. 
733,  which  upholds  right  of  vendor  of  good  will  to  establish  similar  business  in 
same  place  under  own  name ;  Chas.  S.  Higgins  Co.  v.  Higgins  Soap  Co.  27  L.  K.  A. 
42.  which  denies  right  to  use  name  "Piggins  Soap  Co."  where  name  *Thas.  S.  Hisr- 
gins  Co."  previously  used  by  manufacturers  of  soap;  Lamb  Knit-Goods  Co.  v. 
Lamb  Glove  &  Mitten  Co.  44  L.  R.  A.  841,  which  denies  right  to  use  own  name  so 
as  to  deceive  public  as  to  business  rightfully  engaged  in  by  another. 

Cited  in  note  (46  L.  R.  A.  546)  on  transfer  of  trade-mark  by  bankruptcy  or  In- 
solvency assignment. 

16  L.  R.  A.  461,  SPOONER  v.  PHILLIPS,  62  Conn.  62,  24  Atl.  524. 

Rlgrlits    of   life    tenants   and   remaindermen    to    accnmnlatloua    of   estate. 

Cited  in  Mills  v.  Britton,  64  Conn.  12,  24  L.  R.  A.  537,  footnote  p.  536,  29  Atl. 
231,  holding  forty  shares  of  4  per  cent  stock  issued  in  place  of  twenty  shares  of 
8  per  cent  stock,  stock  dividend  belonging  to  capital  going  to  remainderman; 
Greene  v.  Huntington,  73  Conn.  115,  46  Atl.  883,  holding  that  rent  and  dividends 
from  savings  banks  since  death  of  life  tenant,  as  income  of  trust,  do  not  belong 
to  estate  of  life  tenant;  Pritchitt  v.  Nashville  Trust  Co.  96  Tenn.  486,  33  L.  R.  A. 
862,  footnote  p.  856,  36  S.  W.  1064,  holding  life  tenant  entitled  to  stock  dividends 
from  net  earnings  of  stock,  after  respective  rights  of  life  tenant  and  remainder- 
man have  attached. 

Cited  in  footnotes  to  Quinn  v.  Safe  Deposit  &  T.  Co.  53  L.  R.  A.  169,  which 
holds  life  ton  nut  entitled  to  stock  dividends  made  from  sinking  fund  largely  ac- 
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cumulated  during  testator's  life;  McLouth  t.  Hunt,  3Q  L.  B.  A.  230,  n 
life  tenants  entitled  to  stock  certificates  for  accumulated  earnings  of  « 
Hite  T.  Hite,  10  L.  R.  A.  173,  which  holds  privilege  of  taking  addit 
part  of  capital  belonging  to  remainderman;  Greene  v,  Greene,  35  L. 
which  requires  apportionment  between  life  tenants  and  remaindermen 
of  trust  fund  recovered  from  insolvent's  estate;  Distinguished  in  Re 
App.  Div,  432,  43  N,  Y.  Supp.  175,  holding  that  as  between  life  tens 
mainilennen,  stock  of  new  company,  apportioned  among  shareholders 
poration,  represents  capital,  and  cash  and  securities  of  old  company  divi 
stockholders  represent  profits  or  income. 

Disapproved  in  De  Koven  v.  Alsop,  205  111.  313,  «3  L,  R.  A.  590,  88 
Amrming  107  111.  App.  208,  holding  that  declared  stock  dividends  go 
derman. 

Title  to  ■tack  dfvldendB. 

Cited  in  footnote  to  Clark  v,  Camphelt,  54  L.  R.  A.  508,  which  holds 
of  stock  by  writing,  providing  for  delivery  on  payment  by  certain  dati 
tied  to  dividends  till  payment, 

"WfaAt   coBitltntcii    Income. 

Cited  in  Re  Murphy,  80  App.  App.  242,  80  N,  Y.  Supp,  530,  ctwsti 
"intereet"  as  used  in  bequeet,  te  mean  "income;"  Smith  v.  Hooper,  95 
Atl.  844,  holding  life  tenant,  bequeathed  income  from  sum  of  money,  i 
to  profits  arising  from  sale  of  trust  property. 

10  L.  E.  A.  408,  WALTON  PLOW  CO.  v.  CAMPBELL,  36  Neb.  173,  52 
Alteration  of  InatrnineulB. 

Cited  in  Courcnmp  v.  Weber,  30  Xeb.  539,  58  N.  W.  187,  holding  i 
material  alteration  of  note  admissible  to  show  it  was  made  after  execti 
out  authority;  Fi^herdick  v.  Hutton,  44  Neb.  127,  62  N.  W.  488,  b( 
immateriikl  albtrntion  in  written  instrument  does  not  invalidate  it; 
V.  Colby,  84  Neb.  219,  62  L.  R.  A.  3Q4,  footnote  p.  303,  8!)  N.  \V.  81 
unauthorized  insertion  of  word  "gold"  before  dollars,  material  altera 
strument;  First  Nat.  Bonk  v.  Laughlin,  4  N.  D.  307,  fll  N.  W.  473,  hold! 
of  words  to  make  non- negotiable  note  negotiable,  material  alteration;  '. 
V.  Fellner,  9  Oklft.  621,  60  Pac.  270,  holding  chajige  of  word  "on"  to  "a 
original  instrument  reads,  "purchase  price  of  the  buildings  on  lot  1, 
alteration. 

Cited  in  footnotes  to  Simmons  v.  Atkinson  k  L.  Co.  23  L.  R.  A. 
holds  insertion  of  words  "or  bearer"  and  place  of  payment,  material 
Brown  v,  Johnson  Bros.  51  L.  R.  A.  403,  which  holds  maker  released 
addition  of  name  of  other  person  as  comaker;  Gleaaon  v.  Hamilton,  ', 
210.  which  holds  mortgage  not  invalidated  by  alteration  by  attorney  <Vv 
without  mortgagee's  knowledge;  Rochford  v.  McGee,  fll  L.  B-  A-  3S5. 
removal  of  note  at  foot  of  application  for  insurance,  mntieri^^  a^t^T 
Grnenil  denial. 

Cited  in  Graves  v.  Norfolk  Nat.  Bank,  40  Neb.  438,  qj,  vf  .  a 

eral  denial  puts  in  issue  genuineness  of  indorsement  in  *\  a?^° 
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16  L.  R,  R.  471,  GULF,  C.  &  S.  F.  R.  CO.  v.  LOONEY,  86  Tex.  158,  34  Am.  St 

Rep.  787,  19  S.  W.  1039. 
Pasnengrer's   rlffbt   of  transportation. 

Cited  in  Gulf,  C.  &  S.  F.  R.  Co.  v.  St.  John,  13  Tex.  Civ.  App.  263,  35  S.  W.  501, 
sustaining  right  of  railway  to  limit  its  liability  for  transportation  to  its  own  line 
on  excursion  ticket;  Texas  &  P.  R.  Co.  v.  Dennis,  4  Tex.  Civ.  App.  94,  23  S.  W.  400, 
holding  person  induced  to  attend  sale  of  lots  by  advertisement  of  reduced  railroad 
rates  should  have  reasonable  time  after  sale  to  use  limited  ticket;  Gulf,  C.  &  S. 
F.  R.  Co.  V.  Wright,  2  Tex.  Civ.  App.  470,  21  S.  W.  399,  holding  journey  must  be 
completed  within  time  limited,  unless  it  be  unreasonable;  Cleveland,  C.  C.  &  St, 
L.  R.  Co.  V.  Kinsley,  27  Ind.  App.  146,  87  Am.  St.  Rep.  246,  60  N.  E.  169,  holding 
one  with  ticket  for  continuous  passage,  and  obliged  to  change  cars,  a  passenger 
when  presenting  same  at  gateway  of  railroad,  notwithstandijig  doubt  as  to  right 
of  transportation  on  ticket;  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Ewing,  51  C.  C  A  687, 
114  Fed.  1021  (dissenting  opinion),  as  to  obligation  of  carrier,  and  liability  for 
damage  to  passenger,  extending  only  to  its  own  line. 

Cited  in  footnotes  to  Chicago  &  A.  R.  Co.  v.  Mulford,  35  L.  R.  A.  599,  which 
denies  liability  of  company  selling  tickets  for  failure  of  connecting  roads  to  honor 
same;  Pennsylvania  R.  Co.  v.  Parry,  22  L.  R.  A.  251,  which  holds  round-trip 
ticket  by  specified  "branch,"  good  on  main  line  only  on  trains  connecting  with 
branch  trains. 

Distinguished  in  Rutherford  v.  St.  Louis  S.  W.  R.  Co.  28  Tex.  Civ.  App.  62S, 
67  S.  W.  161,  holding  purchaser  of  excursion  ticket  beginning  return  trip  within 
time  limited  entitled  to  ride  thereon,  although  not  reaching  destination  until  after 
expiration  thereof. 

16  L.  R.  A.  475.  McPHERSON  v.  BLACKER,  92  Mich.  377,  31  Am.  St.  Rep.  687, 
51  N.  W.  469. 

Affirmed  in  146  U.  S.  1,  36  L.  ed.  869,  13  Sup.  Ct.  Rep.  3. 

Presidential  electors  state  officers. 

Cited  in  footnotes  to  Todd  v.  Johnson,  33  L.  R.  A.  399,  which  holds  presidential 
electors  state  officers  within  provision  for  filling  vacancies. 

Validity  of  apportionment  acts. 

Cited  in  footnotes  to  State  ex  rel.  Morris  v.  Wrightson,  22  L.  R.  A.  548,  which 
holds  that  constitutionality  of  apportionment  act  is  subject  to  judicial  inquiry, 
and  not  mere  political  question;  Houghton  County  v.  Blacker,  16  L.  R.  A.  432, 
which  holds  apportionment  act  unlawfully  dividing  county  wholly  void;  People 
ex  rel.  Carter  v.  Rice,  16  L.  R.  A.  836,  which  upholds  apportionment  of  members 
of  Assembly  as  against  inequalities  in  distributing  members,  after  each  county 
given  member  for  every  full  ratio  of  representation. 

Contemporaneous  construction. 

Cited  in  PfeiflFer  v.  Board  of  Education,  118  Mich.  564,  42  L.  R.  A.  537,  77  N. 
W.  250,  upholding  reading  of  extracts  from  Bible  in  public  schools  as  within  con- 
templation of  framers  of  Constitution ;  Pingree  v.  Auditor  General,  120  Mich.  104, 
44  L.  R.  'A.  685,  78  N.  W.  1025,  refusing  contemporaneous  construction  of  statute 
relating  to  taxation,  where  taxation  not  uniform. 
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Statute*  and  ordinances  valid  In  part. 

Cited  in  Scott  v.  Flowers,  61  Neb.  623,  85  N.  W.  857,  upholding  that  part  of 
statute  committing  children  to  industrial  school  which  is  not  repugnant  to  Con- 
stitution; Morgan  v.  State,  64  Neb.  370,  90  N.  W.  108,  holding  billiard  ordinance 
valid  as  to  license  feature,  although  imposing  small  license  fee  not  clearly  ex- 
pressed in  title. 

llVtkcvk.   Mtatnte   takes    effect. 

Cited  in  Detroit  v.  Chapin,  108  Mich.  151,  37  L.  R.  A.  401,  66  N.  W.  587  (dis- 
senting opinion),  majority  holding  act  passed  previous  to  last  fjve  days  of  session, 
and  approved  after  adjournment  and  within  ten  days  after  passage,  became  law 
under  Constitution. 

Poiver    to    acanii^e    rall^vays. 

Cited  in  Atty.  Gen.  ex  rel.  Barbour  v.  Pingree,  120  Mich.  571,  46  L.  R.  A.  417, 
79  N.  W.  814,  declaring  void,  act  permitting  city  council  to  appoint  railway  com- 
mission to  acquire  street  railways. 

Compensation  of  state  olllcers. 

Cited  in  Warner  v.  Auditor  General,  129  Mich.  658,  89  N.  W.  591,  holding  act 
providing  additional  compensation  for  certain  state  officers,  acting  as  board  of 
auditors,  unconstitutional. 

16  L.  R.  A.  482,  TUFTS  v.  TUFTS,  8  Utah,  142,  30  Pac.  309. 
Effect  of  repeal  of  statute  on  pending  actions. 

Cited  in  footnote  to  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Wells,  58  L.  R.  A.  651, 
which  sustains  statute  repealing  act  allowing  penalties,  made  applicable  to  pend- 
ing actions. 

16  L.  R.  A.  485,  VINCENNES  v.  CITIZENS'  GASLIGHT  A  COKE  CO.  132  Ind. 

114,  31  N.  E.  573. 
Time  contract   Tvltli   city. 

Cited  in  Illinois  Trust  &  Sav.  Bank  v.  Arkansas  City,  34  L.  R.  A.  525,  22  C.  C. 
A.  183,  40  U.  S.  App.  257,  76  Fed.  283,  holding  twenty-one-year  contract  by  city 
with  water  company  for  use  of  streets  for  mains,  and  for  water  rentals,  reason- 
able; Michigan  City  v.  Leeds,  24  Ind.  App.  273,  55  N,  E.  799,  sustaining  right  of 
city  to  lease  rooms  for  city  offices  for  period  of  ten  years. 

Cited  in  footnote  to  Westminster  Water  Co.  v.  Westminster,  64  L.  R.  A.  630, 
which  holds  municipal  corporation  without  power  to  enter  into  perpetual  con- 
tract with  water  company  for  water  supply. 

Constmctlon  of  contracts. 

Cited  in  Gardner  v.  Caylbr,  24  Ind.  App.  52.5,  56  N.  E.  134,  and  Diamond  Plate 
Glass  Co.  V.  Tennell,  22  Ind.  App.  138,  52  N.  E.  168,  holding  construction  put 
upon  lease  by  parties  to  it  not  binding  where  no  ambiguity;  Pikes  Peak  Power 
Co.  V.  Colorado  Springs,  44  C.  C.  A.  343,  105  Fed.  11,  and  Illinois  Trust  &  Sav, 
Bank  v.  Arkansas  City,  34  L.  R.  A.  525,  22  C.  C.  A.  182,  40  U.  S.  App.  257,  70  Fed. 
282,  holding  city  in  its  proprietary  character  governed  by  same  rules  in  its 
contracts  as  individual  or  private  corporation;  Fidelity  &  C.  Co.  v.  Teter,  136 
Ind.  677,  36  N.  E.  283,  denying  recovery  for  injury  in  falling  from  hay  loft,  under 
policy  insuring  against  hazard  of  travel  as  passenger  of  common  carrier;  L.osen- 
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berry  v.  Fidelity  &  C.  Co.  14  Ind.  App.  630,  43  N.  E.  317,  denying  recovery  of  "in- 
demnity" to  representatives  of  insured  dying  some  time  after,  but  as  result  of, 
injury;  Ragsdale  v.  Barnett,  10  Ind.  App.  492,  37  N.  E.  1109,  construiiig  antenup- 
tial contract  to  give  surviving  husband  life  interest  in  personal  property,  with 
remainder  to  heirs  of  wife;  Kennedy  v.  Kennedy,  150  Ind,  644,  60  N.  E.  756,  hold- 
ing antenuptial  agreement  may  determine  rights  of  wife  in  land  of  husband  with- 
out alluding  to  her  rights  under  law;  Cambria  Iron  Co.  v.  Union  Trust  Co.  154 
Ind.  301,  48  L.  R.  A.  46,  65  N.  E.  745,  holding  that  conditions  in  franchise  ordi- 
nance relating  to  paving  between  tracks  of  street  railway  cannot  be  read  as  cove- 
nants on  part  of  cfty. 

Distinguished  in  Ralya  v.  Atkins,  157  Ind.  335,  61  N.  E.  726,  holding  that  un- 
ambiguous written  contract  cannot  be  altered  by  allegations  of  diflFerent  construc- 
tion put  on  it  by  parties. 

Pofver  of  courts  to  revlefv  discretfonary  action  of  board. 

Cited  in  Fidelity  Trust  &  G.  Co.  v.  Fowler  Water  Co.  113  Fed.  567,  holding  ac- 
tion of  board  of  trustees  in  making  contracts  for  water  supply  of  city  cannot 
be  reviewed  by  courts,  in  absence  of  fraud  or  abuse  of  discretion. 

16  L.  R.  A.  400,  CREAMER  v.  WEST  END  STREET  R.  CO.  156  Mass.  320,  32 
Am.  St.  Rep.  456,  31  N.  E.  391. 

"Who   are    pasnengrcm. 

Cited  in  Mitchell  v.  Rochester  R.  Co.  4  Misc.  576,  25  N.  Y.  Supp.  744,  holding 
one  about  to  board  car,  and  injured  by  fright  at  approaching  car  on  same  line, 
not  passenger;  Donovan  v.  Hartford  Street  R.  Co.  65  Conn.  214,  29  L.  R.  A.  300, 
32  Atl.  350,  holding  relation  of  carrier  and  passenger  does  not  exist  where  woman 
was  run  into  on  crossing  aa  car  was  slowing  up  to  take  her  aboard;  Baltimore 
Traction  Co.  v.  State,  78  Md.  427,  28  Atl.  397,  holding  one  attempting  to  board 
rapidly  moving  street  car  not  a  passenger;  Bigelow  v.  West  End  Street  R.  Co.  161 
Mass.  395,  37  N.  E.  367,  holding  one  alighting  from  car  stopped  at  crossing  on 
her  signal,  and  injured  by  stepping  off  into  excavation,  not  passenger;  Smith  v. 
City  &  Suburban  R.  Co.  29  Or.  546,  46  Pac,  136;  Gargan  v.  West  End  Street 
R.  Co.  176  Mass.  107,  49  L.  R.  A.  422,  footnote  p.  421,  79  Am.  St.  Rep.  298,  57 
N.  E.  217;  West  Chicago  Street  R.  Co.  v.  Walsh,  78  111.  App.  599,— holding 
relation  of  carrier  and  passenger  ceases  as  soon  as  passenger  alights  from  car 
stopped  at  safe  place;  Chattanooga  Electric  R.  Co.  v.  Boddy,  105  Tenn.  670.  51 
L.  R.  A.  88G,  footnote  p.  885,  58  S.  W.  646,  holding  relation  of  carrier  and  pas- 
senger terminates  when  passenger  stops  from  car  to  ground  at  street  crossing. 

Distinguished  in  Augusta  R.  Co.  v.  Glover,  02  Ga.  148,  18  S.  E.  406,  sustaining 
verdict  for  death  of  boy  killed  while  alighting  upon  parallel  track,  by  another 
car;  Keator  v.  Scranton  Traction  Co.  191  Pa.  108,  71  Am.  St.  Rep.  758,  43  Atl. 
86,  holding  one  passing  in  highway  from  one  street  car  to  another  with  transfer, 
a  passenger. 

Duty  of  Htreet  rall^vay  as  to  safety  of  passeiigrerft. 

Cited  in  Palmer  v.  Winston-Salem  R.  &  Elec.  Co.  131  N,  C.  251,  42  S.  E.  604. 
holding  street  railway  not  liable  for  assault  by  motorman  after  injured  man 
had  ceased  to  be  passenger;  Conway  v.  Lewiston  &  A.  H.  R..  Co.  87  Me.  287,  32 
Atl.  901,  holding  erroneous,  instruction  that  street  railway  company  must  in 
any  event   provide  safe  place  for  passenger  to  alight;    Finseth  v.   Suburban  R. 
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Co.  32  Or.  4,  39  L.  R.  A.  618,  51  Pac.  84,  holding  that  jury  should  determine 
wliether  temporary  passageway  built  by  street  railway  company  from  walk  over 
submerged  street  to  track  was  reasonably  safe. 

C:<»aatrII>atory    nearllarence. 

Cited    in  Kelly  v.  Wakefield  &  S.  Street  R.  CJo.  175  Mass.  333,  56  N.  E.  285, 
liol cling    it  contributory  negligence  to  drive-  onto  track  without  looking  for  car 
Avliich    might  have  passed  behind  impenetrable  line  of  trees;  Robbins  v.  Spring- 
field   Street   R.   Co.    165  Mass.  37,  42  N.   E.   334,  holding  rule  of  looking  and 
listening   before  crossing  track  of  street  railway  not  necessarily  applicable  be- 
cause electricity  is  used;  Mathes  v.  Lowell,  L.  &  H.  Street  R.  Co.  177  Mass.  420, 
59    N^.    E.    77,  sustaining  direction  of  verdict  for  defendant  where  deceased  at- 
tempted to  cross  street  ahead  of  street  car  plainly  seen  approaching  at  rapid  rate; 
Everett  v.  Los  Angeles  Consol.  Electric  R.  Co.  115  Cal.  125,  34  L.  R.  A.  356,  43 
Pac.    209,    denying  right  of  recovery  for  death  of  bicyclist  riding  in  street  car 
track,  and  killed  by  following  car;  Laufer  v.  Bridgeport  Traction  Co.  68  Conn. 
493,  37   L».  R.  A.  539,  37  Atl.  379,  sustaining  judgment  for  injury  by  street  car 
to  man  compelled  to  drive  onto  one  track  from  another  on  narrow  drawbrid<?e; 
Sewell  V.   New  York,  N.  H.  &  H.  R.  Co.  171  Mass.  303,  50  N.  E.  541,  denying 
ri«cht  of  recovery  to  boy  of  thirteen  riding  headlong,  without  looking,  into  passing 
train  at  crossing;  McGee  v.  Consolidated  Street  R.  Co.  102  Mich.  115,  26  L.  R.  A. 
304,  47  Am.  St.  Rep.  507,  GO  N.  W.  293,  denying  right  of  recovery  for  injury 
where  traveler  failed  to  look  before  crossing  in  front  of  lighted  street  car;  At- 
lanta Consol.  Street  R.  Co.  v.  Bates,  103  Ga.  352,  30  S.  E.  41,  holding  it  for  jury 
to  determine  contributory  negligence  of  deaf  man  struck  by  car  on  parallel  track 
while  in  act  of  alighting;  Ames  v.  Waterloo  &  C.  F.  Rapid  Transit  Co.  120  Iowa. 
643,  95  N.  W.   161,  holding  one  killed  in  crossing  track  with  unobstructed  view 
conclusively  presumed  negligent;  Gleason  v.  Worcester  Consol.  Street  R.  Co.  184 
Mass.  291,  68  N,  E.  225,  holding  affirmative  proof  that  one  killed  by  stepping  in 
front  of  car  used  due  care,  requisite  to  recovery. 

Cited  in  note  (38  L.  R.  A.  787)  on  negligence  in  getting  on  or  oflf  moving  street 
car. 

16  L.  R.  A.  492,  FRORER  v.  PEOPLE.  141  111.  171,  31  N.  E.  395. 
Police  power  and  rlfflit  of  contract. 

Cited  in  Bailey  v.  People,  190  111.  33,  54  L.  R.  A.  840,  83  Am.  St.  Rep.  IIC,  60 
N.  E.  98,  holding  privilege  to  contract  for  right  to  use  property  is  a  liberty  and 
property  right;  State  ex  rel.  Zillmer  v.  Kreutzberg,  114  Wis.  543,  58  L.  R.  A. 
754,  91  Am.  St.  Rep.  934,  90  N.  W.  1098,  declaring  statute  invalid  which  forbids 
employer  to  discharge  employee  because  member  of  labor  organization ;  Adams  v. 
Brenan,  177  111.  200,  42  L.  R.  A.  720,  69  Am.  St.  Rep.  222,  52  N.  E.  314.  holding 
invalid,  attempted  contract   for   employment  of  union   workmen  only   by   public 
school  board,  entered  into  under  agreement  with  trades  union;  Com.  v.  yroomuTi, 
1G4  Pa.  309,  35  W.  N.  C.  98,  44  Am.  St.  Rep.  603,  30  Atl.  217,  Reversing  \5  P«- 
Co.  Ct.  95,  3  Pa.  Dist.  R.  342,  declaring  valid,  act  prohibiting  isswe  ol  t^oV\cv^*^^ 
for  fire  and  lightning  insurance  except  by  corporations;  Rxx^^strat  ^.  ^^q>^\q,  ^ 


in.  140,  49  L.  R.  A.  183,  76  Am.  St.  Rop.  30,  57  N.  E.   4{'  \^o\cV\\a^  \tv\'^\\^.  '^\^ 
Vrohihiting  use  of  national  flag  for  advertising  purposes;   ;ji  '     \e  ^^   ^^^-^ijS^^^  <>- 
V.  ':hicago  Live  Stock  Excliange,   170  111.  507,  39  L.  R.   ^  ^^^G-   ^^    ^"^^  '^K  ^^'  V^ 
104,  48  N.  E.  1062,  holdmg  invalid,  by-law  of  commercial    ^  at>r^^   ^^^^^\\x^  ^/) 
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restrict  employment  of  solicitors,  as  restriction  on  freedom  of  trade  and  business; 
Chicago  V.  Netcher,  183  111.  110,  48  L.  R.  A.  264,  75  Am.  St.  Rep.  93,  66  N.  E. 
707,  holding  ordinances  prohibiting  sale  of  certain  foodstuffs  by  department  stores 
not  regulation  of  sale  as  health  measure;  State  v.  Dalton,  22  R.  I.  86,  48  L.  R.  A. 
780,  84  Am.  St.  Rep.  818,  46  Atl.  234,  refusing  to  sustain  act  prohibiting  giving 
of  trading  stamps  as  under  police  power;  Eden  v.  People,"  161  111.  303,  32  L.  R.  A. 
662,  52  Am.  St.  Rep.  365,  43  N.  E.  1108,  holding  act  to  close  barber  shops  on 
Sunday  not  within  police  power;  Booth  v.  People,  186  111.  48,  50  L.  R,  A.  763, 
78  Am.  St.  Rep.  229,  57  X.  E.  798,  upholding  statute  against  gambling  options, 
although  it  includes  kinds  of  property  not  before  subject  to  options;  Swigart  v. 
People,  50  111.  App.  187,  holding  section  of  criminal  act  prohibiting  gaming 
within  2  miles  of  certain  fairs  not  repealed  by  act  to  piohibit  bookmaking  and 
pool-selling;  State  v.  Smiley,  65  Kan.  284,  69  Pac.  199,  holding  "anti-trust"  laws 
valid. 

Distinguished  in  Meadowcroft  v.  People,  163  111.  63,  35  L.  R.  A.  179,  54  Am. 
St.  Rep.  447,  45  X.  E.  303,  sustaining  conviction  under  act  forbidding  taking  of 
deposits  by  insolvent  bank;  State  v.  Nelson,  52  Ohio  St.  103,  26  L.  R.  A.  320, 
39  N.  E.  22,  upholding  act  requiring  owners  and  operators  of  street  cars  to  provide 
for  well-being  of  employees. 

— —  An   to   hoars. 

Cited  in  Low  v.  Rees  Printing  Co.  41  Neb.  141,  24  L.  R.  A.  708,  43  Am.  St.  Rep. 
670,  59  N.  W.  362,  declaring  unconstitutional,  sections  of  act  limiting  hours  of 
work  except  of  farm  and  domestic  laborers;  Ritchie  v.  People,  166  HI.  104,  29 
L.  R.  A.  79,  46  Am.  St.  Rep.  315,  40  N.  E.  454,  declaring  void,  section  of  act 
providing  that  women  shall  work  only  eight  hours  a  day;  State  v.  Holden,  14 
Utah,  93,  37  L.  R.  A.  107,  46  Pac.  756,  holding  valid,  act  limiting  hours  of 
laborers  in  underground  mines;  Re  Morgan,  26  Colo.  443,  47  L.  R.  A.  64,  77  Am. 
St.  Rep.  269,  58  Pac.  1071,  holding  act -limiting  working  hours  in  underground 
mines  invalid. 

^—  As  to  fvagres. 

Cited  in  Braceville  Coal  Co.  v.  People,  147  111.  71,  22  L.  R.  A,  341,  37  Am. 
St.  Rep.  206,  35  N.  E.  62,  holding  invalid,  act  which  requires  monthly  payment 
of  wages  by  certain  kinds  of  corporations;  State  v.  Loomis,  115  Mo.  319,  21 
L.  R.  A.  805,  22  S.  W.  350.  and  State  v.  Haun,  61  Kan.  158,  47  L.  R.  A.  374. 
59  Pac.  340,  holding  invalid,  act  requiring  pajmient  to  laborers  in  money  only; 
State  V.  Peel  Splint  Coal  Co.  36  W.  Va.  851,  17  L.  R.  A.  401,  15  S.  E.  1000 
(dissenting  opinions),  majority  sustaining  acts  providing  for  payment  of  wa^es 
in  money  only,  and  requiring  payment  for  mining  coal  before  screening;  Com.  v. 
Bro\^Ti,  8  Pa.  Super.  Ct.  355,  43  W.  N.  C.  75,  holding  invalid,  act  making  it 
unlawful  for  owners  and  operators  of  mines  to  screen  coal  before  weighing  and 
crediting  amount  to  miner;  Ramsey  v.  People,  142  111.  384,  17  L.  R,  A.  854, 
32  N.  E.  304,  and  He  House  Bill  No.  203,  21  Colo.  28,  39  Pac.  431.  declaring  in- 
valid, act  compelling  payment  at  pit  mouth  for  all  coal  unscreened;  Hardin?  v. 
People,  160  111.  464,  32  L.  R.  A.  447,  52  Am.  St.  Rep.  344,  43  N.  E.  624,  holding 
unconstitutional,  act  requiring  weighing  of  coal  before  screening,  where  coal  is 
to  be  shipped  by  rail  or  water;  People  ex  rcl.  Rodgers  v.  Coler,  166  N.  Y.  19, 
52  L.  R.  A.  822,  82  Am.  St.  Rep.  605,  59  N.  E.  716,  holding  void,  act  fixing 
compensation  city  must  pay  for  labor  or  other  services;  Leep  v.  St.  Louis,  I.  M. 
&  S.  R.  Co.  58  Ark.  420,  23  L.  R.  A.  269,  41  Am.  St.  Rep.  109,  25  S.  W.  75. 
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holding  act  requiring  payment  of  wages  due  employee  upon  discharge,  and  pro- 
viding, as  penalty  for  default,  for  continuance  of  wages  until  paid,  unconstitu- 
tional as  to  private  persons,  but  valid  as  to  corporations;  Luman  v.  Kitchens 
Bros.  Co.  90  Md.  26,  46  L.  R.  A.  396,  44  Atl.  1051,  holding  invalid,  act  pro- 
hibiting mining  and  railroad  corporations  from  selling  goods  and  merchandise 
to  their  employees;  Whitebreast  Fuel  Co.  v.  People,  175  111.  54,  51  N.  E.  853, 
holding  that  provisions  of  act  for  payment  of  coal  miners  "at  such  prices  as  may 
be  agreed  upon  by  respective  parties"  do  not  apply  to  contract  for  payment  on 
different  basis  than  specified  in  act;  Leischke  v.  Miller,  100  111.  App.  141,  hold- 
ing act  requiring  all  claims  in  suit  before  justice  to  be  brought  forward  by  each 
party,  or  be  debarred,  not  applicable  to  suit  for  wages;  Mallin  v.  Wenham,  209 
111.  256,  65  L.  R.  A.  605,  101  Am.  St.  Rep.  233,  70  N.  E.  664,  and  Brewer  v. 
Griesheimer,  104  111.  App.  331,  holding  assignment  by  workman  of  unearned  wages 
not  contrary  to  public  policy;  Dixon  v.  Poe,  159  Ind.  497,  60  L.  R.  A.  310,  95 
Am.  St.  Rep.  309,  65  X.  E.  518,  holding  act  prohibiting  pajTnent  of  miners  in 
trade  checks  unconstitutional;  Kellyville  Coal  Co.  v.  Harrier,  207  111.  627,  99 
Am.  St.  Rep.  240,  69  X.  E.  927,  holding  unconstitutional,  act  prohibiting  em- 
ployers from  setting  off  debts  against  claims  for  wages. 

Cited  in  note  (28  L.  R.  A.  274)  on  validity  and  effect  of  statutes  requiring 
wages  to  be  paid  in  lawful  money, 

DlMcrlmlnatlon. 

Cited  in  Bailey  v.  People,  190  111.  33,  54  L.  R.  A.  840,  83  Am.  St.  Rep.  116,  60  X.  E. 
98,  holding  invalid,  provisions  in  act  restricting  number  of  persons  sleeping  in  same 
room  of  lodging  house,  because  aimed  at  lodging  houses  only;  Johnson  v.  Goodyear 
Min.  Co.  127  Cal.  15,  47  L.  R.  A.  343,  78  Am.  St.  Rep.  17,  59  Pac.  304,  holding  in- 
valid, act  giving  preference  to  liens  of  laborers  for  corporation  over  all  other 
liens;  Waters  v.  Wolf,  162  Pa.  108,  42  Am.  St.  Rep.  815,  29  Atl.  646,  which 
holds  invalid,  act  giving  lion  for  work  and  material  contracted  for  by  subcon- 
tractor, notwithstanding  agreement  between  owner  and  contractor;  Palmer  v. 
Tingle,  55  Ohio  St.  445,  45  X.  E.  313,  holding  invalid,  mechanic's  lien  act  giving 
lien  for  labor  and  materials  under  contract  with  contractor;  Gulf,  C.  &  S.  F.  R. 
Co.  V.  Ellis,  165  U.  S.  164,  41  L.  ed.  671,  17  Sup.  Ct.  Rep.  255,  holding  invalid, 
act  giving  attorney's  fees  in  successful  suits  against  railroad  companies. 

Distinguished  in  Vogel  v.  Pekoe,  157  111.  344,  30  L.  R.  A.  494,  42  X.  E.  386, 
declaring  valid,  act  providing  for  attorney's  fee  in  successful  suits  by  working- 
men  for  wages. 

16  L.  R.  A.  497,  LOKER  v.  GERALD,  157  Mass.  42,  34  Am.  St.  Rep.  252,  31  X.  E. 

709. 
Jurisdiction. 

Cited  in  Chase  v.  Henry,  166  Mass.  581,  55  Am.  St.  Rep.  423,  44  X.  E.  988 
(dissenting  opinion),  majority  holding  discharge  in  insolvency  no  bar  to  action 
on  debt  due  partnership,  one  member  of  which  never  resided  in  state  where  dis- 
charge granted. 

-—  Of  action    for   dlTOrce. 

Cited  in  footnotes  to  Miller  v.  Miller,  24  L.  R.  A.  137,  which  holds  require- 
ment of  two  years'  residence  to  give  jurisdiction  of  suit  for  divorce  not  applicable 
to  suit  for  alimony;  Kempson  v.  Kempson,  58  L.  R.  A.  484,  which  sustains  juris- 
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diction  in  state  where  parties  married  and  wife  resides,  of  suit  to  enjoin  fraudu* 
lent  divorce  suit  by  husband  in  other  state. 

Cited  in  notes  (59  L.  R.  A.  164)  on  conflict  of  laws  on  subject  of  divorcer 
(19  L.  R.  A.  815)  on  validity  of  decree  of  divorce  obtained  on  publication  or 
service  out  of  state,  where  defendant  did  not  appear  ^  (19  L.  R.  A.  518)  on 
validity  of  divorce  decree  granted  by  court  of  foreign  country. 

Distinguished  in  Dickinson  v.  Dickinson,  167  Mass.  476,  45  N.  E.  1091,  sus- 
taining divorce  by  woman  from  husband  who  went  to  another  state,  obtained 
divorce,  and  returned  to  state  to  reside. 

Criticized  in  Hekking  v.  PfafT,  82  Fed.  405,  holding  subsequent  marriage  of  one 
divorced  by  court  of  another  state  having  no  jurisdiction  over  him  does  not 
operate  in  any  way  to  prevent  his  denying  jurisdiction  of  suit  to  award  alimony. 

Domlcll   of  married   'woman. 

Cited  in  footnotes  to  Re  Wickes,  49  L.  R.  A.  138,  which  denies  right  of  woman 
placing  husband  in  home  for  incurables,  to  acquire  separate  domicil;  Atherton  v. 
Atherton,  40  L.  R.  A.  291,  which  holds  matrimonial  domicil  of  wife  leaving  hus- 
band for  cruelty  may  be  changed  by  removal  to  other  state. 

16  L.  R.  A.  500,  DELAFOILE  v.  STATE,  64  N.  J.  L.  381,  24  Atl.  667. 
Rlsrlit   of  arrest. 

Cited  in  Com.  v.  Krubeck,  8  Pa.  Dist.  R.  523,  23  Pa.  Co.  Ct.  38,  6  Lack.  Legal 
News,  345,  holding  that  peace  officer  cannot  enter  private  inclosure  and  arrest 
person  making  noise,  unless  affray  occurring  or  imminent. 

Cited  in  footnotes  to  Cabell  v.  Arnold,  22  L.  R.  A.  87,  which  holds  deputy 
marshal  not  justified  in  making  arrest  on  warrant  in  marshal's  hands;  State  v. 
Lewis,  19  L.  R.  A.  449,  which  denies  officer's  right  to  arrest  for  breach  of  peace 
not  committed  in  his  presence. 

Cited  in  note  (51  L.  R.  A.  216)  on  liability  of  officer  for  making  arrest* 

16  L.  R.  A.  505,  SHELBYVILLE  WATER  CO.  v.  PEOPLE,  140  111.  545,  30  N.  E. 
678. 

'Water'worka    as    personal    property. 

Cited  in  Smith  v.  Chicago,  107  111.  App.  278,  holding  that  private  system  of 
waterworks  in  dedicated  streets  did  not  pass  to  city  upon  annexation  of  terri- 
tory containing  same. 

'Wlien   and   Tvhere   property   taxable. 

Cited  in  Knopf  v.  Lake  Street  Elev.  R.  Co.  197  111.  214,  64  N.  E.  340,  holding 
elevated  railroads  are  railroads  for  purposes  of  taxation,  to  be  assessed  by  state 
board  and  not  locally. 

Cited  in  footnotes  to  Paris  v.  Norw^ay  Water  Co.  21  L.  K  A.  525,  which  holds 
water  mains,  pipes,  etc.,  taxable  where  located;  Fond  du  Lac  Water  Co.  v.  Fond 
du  Lac,  16  L.  R.  A.  581,  which  holds  assessment  of  pumping  station  and  work?, 
apart  from  water  mains,  franchises,  and  other  property  constituting  water  plant, 
erroneous. 

Cited  in  note  (60  L.  R.  A.  855)  on  taxation  of  municipal  waterworks. 
Presnntptlon    of    performance    of    pnbllc    dnty. 

Cited  irt-Cairo,  V.  &  C.  R.  Co.  v.  Mathews  152  111.  155,  38  N.  E.  623,  holdin? 
presumption  that  collector  attempted  to  collect  tax  out  of  personal  property  not 
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rebutted  by  testimony  of  deputy  that  he  made  no  effort  to  so  collect;  Adams  v. 
Osgood,  60  Neb.  782,  84  N.  W.  257,  assuming  that  board  of  equalization  did  its 
duty  in  holding  sessions  in  years  when  taxes  complained  of  were  laid. 

Distinguished  in  Mt.  Carmel  Light  &  Water  Co.  v.  People,  166  111.  202,  46 
N.  E.  722,  holding  that  personal  property  tax  cannot  be  charged  to  real  estate 
when  it  is  admitted  by  collector  that  he  made  no  attempt  to  collect  it  from 
personal  property. 

Amendment  of  record. 

Cited  in  Hoover  v.  People,  171  111.  187,  49  N.  E.  367,  holding  that  copy  of 
ordinance  authorizing  improvement  can  be  filed  by  order  of  court  before  hearing, 
as  amendment  to  report  of  clerk. 

16  L.  R.  A.  607,  EIDAM  v.  FINNEGAN,  48  Minn.  63,  50  N.  W.  933. 
Stlpnlntiona,   admlMlona,   and  ^ivaiTerii   in   actions. 

Cited  in  Southern  Kansas  R.  Co.  v.  Pavey,  67  Kan.  529,  46  Pac.  969,  holding 
client  bound  by  stipulations  of  attorney  continuing  case,  and  providing  for  con- 
clusiveness of  judgment  in  certain  events;  Stone  v.  Bank  of  Commerce,  174 
U.  S.  422,  43  L.  ed.  1032,  19  Sup.  Ct.  Rep.  747,  Reversing  88  Fed.  405,  denying 
authority  of  attorney  to  bind  party  until  he  has  been  retained  as  such  in  action 
begun;  Grand  Lodge,  I.  O.  of  F.  S.  of  I.  v.  Ohnstein,  110  111.  App.  329,  holding 
promise  of  attorney  to  one  claimant  to  pay  claim  upon  discontinuance  of  suit, 
if  other  claimant  successful,  binding  on  client;  Brown  v.  Arnold,  127  Fed.  392, 
holding  attorney  employed  to  defend  action,  without  power,  after  judgment  and 
termination  of  term  of  court,  to  bind  client  by  stipulation. 

Cited  in  note  (32  L.  R.  A.  678,  679)  on  admissions  and  waivers  of  fiduciaries 
in  actions. 

16  L.  R.  A.  610,  MINOT  v.  RUSS,  156  Mass.  468,  32  Am.  St.  Rep.  472,  31  N.  B. 

489. 
Iilability  of  dra-«Tcr  of  claeck. 

Followed  without  discussion  in  Randolph  Nat.  Bank  v.  Hornblower,  160  Mass. 
402,  35  N.  E.  850. 

Cited  in  Oyster  &  Fish  Co.  v.  National  Lafayette  Bank,  51  Ohio  St.  113,  46  Am. 
St.  Rep.  660,  36  N.  E.  833,  holding  drawer  of  check  having  it  certified  liable  to 
payee  on  failure  of  drawee  before  presentment. 

16  L.  R.  A.  612,  SIZER  v.  QUINLAN,  82  Wis.  390,  33  Am.  St.  Rep.  55.  52  N.  W. 

690. 
RlKht   of  OTrner  of  soil  aabjcct   to  Tray. 

Cited  in  Dyer  v.  Walker,  99  Wis.  408,  75  N.  W.  79,  and  Wille  v.  Bartz,  88 
Wis.  428,  60  N.  W.  789,  holding  that  owner  of  land  may  maintain  gate  across 
right  of  way  over  it  if  it  does  not  unreasonably  interfere  with  way;  Boyd  v. 
Bloom,  152  Ind.  154,  52  N.  E.  751,  holding  that  grant  of  "free  and  undisturbed 
right  to  use"  way  does  not  prevent  maintenance  of  gates  across  it,  not  interfering 
with  use. 

16  L.  R.  A.  514,  KELLY  v.  LYNCHBURG  &  D.  R.  CO.  110  N.  C.  431.  15  S.  E.  200. 
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16  L.  R.  A.  616,  MUTUAL  ACCI.  ASSO.  v.  JACOBS,  141  111.  261,  33  Am.  SL 

Rep.  302,  31  N.  E.  414. 
Trust    funds    and    bank    deposits. 

Cited  in  Whitbeck  v.  Ramsay,  74  111.  App.  544,  holding  that  sureties  of  state 
treasurer  cannot  recover  from  administrator  of  his  estate  monev  withdrawn  by 
him  and  mingled  with  funds  of  estate,  until  they  identify  it  as  special  deposit; 
Woodhouse  v.  Crandall,  197  111.  110,  58  L.  R.  A.  387,  footnote  p.  385,  64  X.  E. 
292,  Reversing  99  111.  App.  555,  holding  that  special  deposit  in  trust  need  not  be 
identified  specifically,  if  the  money  is  in  the  bank,  though  mingled  with  other 
fimds;  Lang  v.  Metzger,  101  111  App.  387,  holding  that  owner  of  misapplied  trust 
fund,  to  make  it  charge  on  real  estate  taken  by  executor,  must  show  that  the 
money  was  invested  in  the  property;  Weir  v.  Mowe,  81  111.  App.  297,  holding  that 
fund  deposited  in  bank  and  used  indiscriminately  by  banker  cannot  be  said  to  be 
represented  by  overdrafts:  Seiter  v.  Mowe,  182  111.  356,  55  N*.  E.  526,  Affirming 
81  111.  App.  353,  holding  that  money  of  cestui  qui  trust  cannot  be  followed  into 
hands  of  assignee  of  insolvent  trustee,  who  has  mingled  it  with  own  funds; 
Kneisley  v.  Weir,  81  111.  App.  257,  holding  owner  of  trust  fund  mingled  with 
other  funds  in  bank  not  preferred  over  other  creditors  of  general  fund;  !Moninger 
V.  Security  Title  &  T.  Co.  90  111.  App.  249,  holding  that  trust  fund  mingled  with 
general  funds  has  lost  its  identity  as  specific  trust  fund;  Lantemian  v.  Travous, 
174  111.  4G4,  51  N.  E.  805,  Afiirming  73  111.  App.  678,  holding  that  insolvency  of 
depositing  bank,  known  to  it,  does  not  make  depositor  whose  funds  are  mingled 
with  other  depositors  a  preferred  creditor;  Bayor  v.  American  Trust  &  Sav. 
Bank,  157  111.  69,  41  N.  E.  622,  holding  that  mere  promise  by  banker,  unfulfilled, 
to  keep  deposit  in  separate  package,  does  not  make  it  special  deposit;  Clemmer 
V.  Drovers'  Nat.  Bank,  157  111.  215,  41  N.  E.  728,  Reversing  67  111.  App.  110, 
holding  that  bank  decreed  to  be  trustee  of  deposit  in  action  in  which  it  invoked 
equitable  jurisdiction  cannot  deny  that  jurisdiction  in  action  to  have  fund  dis- 
tributed; Gender  &  P.  Mfg,  Co.  v.  American  Trust  &  Sav.  Bank,  51  111.  App. 
350,  holding  drawer  of  check  payable  to  its  order  and  indorsed  for  deposit  with 
banker's  firm  to  credit  of  drawer  is  entitled  .to  its  return  on  insolvencv  of  de- 
poeitor;  Bayor  v.  Schaffner,  61  HI.  App.  185,  holding  that  deposit  of  money 
mingled  with  fimds  of  bank  passes  to  assignee  of  bank  notwithstanding  certificate 
of  deposit. 

Cited  in  footnotes  to  Beal  v.  Somerville,  17  L.  R.  A.  291,  which  holds  no  title 
to  check  passes  by  depositing  for  collection;  Merchants  Nat.  Bank  v.  Guilmartin, 

17  L.  R.  A.  322,  which  holds  special  deposit  accepted  for  depositor's  accommoda- 
tion, gratuitous;  State  ex  rel.  First  Nat.  Bank  v.  Bartley,  23  L.  R.  A.  67,  which 
holds  as  loan,  money  deposited  on  open  account  subject  to  check;  Heironimus  v. 
Sweeney,  33  L.  R.  A.  99,  which  requires  repayment  of  special  deposit  with  sav- 
inofs  institution  before  regular  depositors  are  entitled  to  dividend ;  Leaphart  v. 
Commercial  Bank,  33  L.  R.  A.  700,  which  holds  money  deposited  in  bank  by  one 
described  as  "manager"  subject  to  check;  AUibone  v.  Ames,  33  L.  R.  A.  585, 
which  holds  deposit  of  public  money  by  county  treasurer  in  bank  designated  as- 
depository  not  unlawful  loan ;  Muhlenberg  v.  Northwest  Loan  &  T.  Co.  29  L.  R.  A. 
667,  which  denies  equitable  lien  of  special  depositor  on  funds  of  bank  in  hands 
of  receiver;  Kimmel  v.  Dickson,  25  L.  R.  A.  309,  which  holds  trust  fund  con- 
stituted by  deposit  in  bank  for  payment  to  specific  person  on  presentation  of 
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deed;  Anderson  v.  PaciJBc  Bank^  32  L.  R.  A.  479,  which  holds  deposit  of  gold  coin 
in  pledge,  to  secure  obligation  on  bail  bond,  special. 

Distinguished  in  Anderson  v.  Pacific  Bank,  112  Cal.  602,  32  L.  R.  A.  480,  53 
Am.  St.  Rep.  228,  44  Pac.  1063,  holding  that  money  deposited  with  bank  to  se- 
cure it  from  loss  for  furnishing  bail  is  special  deposit  which  bank  cannot 
mingle  with  common  funds  without  consent  of  depositor. 

16  L.  R.  A.  519,  FISHER  v.  OREGON  SHORT  LINE  &  U.  N.  R.  CO.  22  Or.  533, 

30  Pac.  425. 
ESxpert  testimony. 

Cited  in  First  Nat.  Bank  v.  Fire  Asso.  33  Or.  181,  63  Pac.  8,  holding  expert 
testimony  employed  where  question  of  science,  art,  or  trade  involved,  and  witness 
possesses  especial  skill  or  knowledge  therein;  Farmers'  Nat.  Bank  v.  Woodell, 
38  Or.  299,  61  Pac.  837,  holding  opinion  evidence  admissible  on  cultivation  of 
su^ar  beets  where  preliminary  examination  disclosed  witness  had  cultivated  them 
one  year  and  observed  growth  another. 

"Wlao  are  felloTv  servants. 

Cited  in  Wellston  Coal  Co.  v.  Smith,  65  Ohio  St.  77,  55  L.  R.  A.  102,  87  Am. 
St.  Rep.  547,  61  N.  E.  143,  holding  that  mine  boss  cannot  delegate  his  duties  to 
miner  so  that  latter  in  that  capacity  is  fellow  servant  of  other  miners;  Brunell 
v.  Southern  P.  Co.  34  Or.  265,  56  Pac.  129,  holding  section  hands,  men  operating 
hand  car,  and  overseer  of  surfacing  gang  of  railroad,  fellow  servants;  Mast  v. 
Kem,  34  Or.  251,  75  Am.  St.  Rep.  580,  54  Pac.  950,  holding  superintendent  and 
manager  of  quarry  fellow  servant  of  workman  with  whom  he  is  engaged  in 
blasting. 

Cited  in  footnotes  to  Baltimore  <k  O.  R.  Co.  v.  Andrews,  17  L.  R,  A.  190,  which 
holds  conductor  and  engineer  fellow  servants  of  brakeman  on  other  train;  Palmer 
v.  Michigan  C.  R.  Co.  17  L.  R.  A.  637,  which  holds  assistant  roadmaster  not  fellow 
servant  of  gang  of  men  working  under  him;  Clarke  v.  Pennsylvania  Co.  17  L.  R. 
A.  811,  which  holds  section  boss  of  one  gang  and  member  of  another  gang  fellow 
servants. 

Cited  in  note  (18  L.  R.  A.  794)  on  what  constitutes  common  employment. 

Bills  of  exceptions. 

Cited  in  Beeman  v.  Hamlin,  23  Or.  319,  31  Pac.  707,  declaring  bill  of  exceptions 
should  not  contain  whole  proceedings  on  trial  in  extenso. 

Master's   liability   to  servant. 

Cited  in  notes  (54  L.  R.  A.  103)  on  vice  principalship  as  determined  with 
reference  to  character  of  act  which  caused  injury;  (17  L.  R.  A.  607)  on  reliance 
upon  orders  as  aflfecting  contributory  negligence  of  employee;  (41  L.  R.  A.  45) 
on  knowledge  as  element  of  employer's  liability  to  injured  servant. 

16  L.  R.  A.  526,  GILKERSON-SLOSS  COMMISSION  CO.  v.  SALINGER,  56  Ark. 

294,  35  Am.  St.  Rep.  105,  19  S.  W.  747. 
Husband's  llabllltr   for  antenuptial    debts   of  -«vlfe. 

Cited  in  Kies  v.  Young,  64  Ark.  385,  62  Am.  St.  Rep.  198,  42  S.  W.  669,  hold- 
ing married  man  liable  for  antenuptial  debts  of  wife,  where  married  woman's 
act  did  not  expressly  relieve  him. 
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Haiibancl   and   Trife  as  copartners. 

Cited  in  Haggett  v.  Hurloy,  91  Me.  557,  41  L.  R.  A.  367,  footnote  p.  302,  40 
Atl.  661,  holding  that  married  woman  cannot  enter  into  partnership  with  hus- 
band 90  as  to  Bubject  her  separate  estate  to  partnership  debts;  Hoaglin  v.  Hen- 
derson, 119  Iowa,  72.>,  61  L.  R.  A.  758,  footnote  p.  756,  97  Am.  St.  Rep.  335,  94 
N.  W.  247,  sustaining  wife's  right  to  enter  into  partnership  agreement  with 
husband. 

Cited  in  footnotes  to  Seattle  Board  of  Trade  v.  Ilayden,  16  L.  R,  A.  530,  which 
holds  partnership  between  husband  and  wife  no*-  authorized;  Fuller  &  F.  Co.  v. 
Mcilcnry.  18  L.  R.  A.  512,  which  denies  wife's  right  to  become  husband's  partner. 

•16  L.  R.  A.  530,  SEATTLE  P,D.  OF  TRADE  v.  HAYDEX,  4  Wash.  263,  31  Am. 

St.  Rep.  919,  30  Pac.  87,  32  Pac.  224. 
Partnership    contracts   bet^veen    husband   and    'wife. 

Cited  in  Haggett  v.  Hurley,  91  Me.  558,  41  L.  R.  A.  367,  40  Atl.  561.  holding 
that  married  woman  cannot  become  partner  of  husband  so  as  to  subject  her 
separate  property  to  partnership  debts. 

Cited  in  footnote  to  Fuller  &  F.  Co.  v.  McHenry,  18  L.  R.  A.  512,  which  denies 
wife's  right  to  become  husband's  partner. 

Cited  in  note  (16  L.  R.  A.  527)  on  partnership  between  husband  and  wife  in 
business. 

Disapproved  in  Hoaglin  v.  Henderson,  119  Iowa,  728,  61  L.  R.  A.  759,  97  Am. 
St.  Rep.  335,  94  X.  W.  247,  sustaining  wife's  right  to  enter  into  partnership  agree- 
ment with  husband. 

16  L.  R.  A.  538,  SMITH'S  APPEAL,  61  Conn.  420,  24  Atl.  273. 
Dtsqaallflcatlon  of  execntor. 

Cited  in  Kidd  v.  Bates,  120  Ala.  85,  41  L.  R.  A.  155,  74  Am.  St.  Rep.  17,  23 
So.  735,  holding  disabilities  mentioned  in  statute  the  only  ones  which  authorize 
refusal  of  issue  of  letters  testamentary  to  executor  named  in  will;  Terry's  Ap- 
peal, 67  Conn.  184,  34  Atl.  1032,  holding  that  executor,  capable  of  service,  ac- 
cepting trust  and  qualifying,  should  have  sole  administration  of  estate;  Farmers' 
Loan  &  T.  Co.  v.  Smith,  74  Conn.  627,  51  Atl.  609,  denying  right  of  foreign  trust 
company  to  act  as  executor;  Saxe  v.  Saxe,  119  Wis.  561,  97  N.  W.  187,  holding 
that  letters  testamentary  must  be  issued  to  executor  named  in  will,  if  legally 
competent. 

Cited  in  footnote  to  Kidd  v.  Bates,  41  L.  R.  A.  154,  which  holds  that  disputed 
indebtedness  to  estate  does  not  disqualify  one  as  executor. 

16  L.  R.  A.  542,  ROSS  v.  MORROW,  85  Tex.  172,  19  S.  W.  1090. 
Innocent  purcbasers. 

Cited  in  New  York  &  T.  Land  Co.  v.  Hyland,  8  Tex,  Civ.  App.  609,  28  S.  W. 
200,  holding  that  innocent  purchaser  from  part  of  heirs  to  exclusion  of  others 
must  show  both  ignorance  of,  and  diligence  to  ascertain,  their  existence. 

Compntation    of   time. 

Cited  in  Linhart  v.  State,  33  Tex.  Crim.  Rep.  508,  27  S.  W.  260,  holding  boy 
thirteen  years  old  on  day  before  thirteenth  anniversary  of  birth'. 
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Cited  in  footnote  to  Montoya  de  Antonio  v.  Miller,  21  L.  R.  A.  699,  which  holds 
that  marriage  does  not  make  girl  of  legal  age. 

Cited  in  note  (49  L.  R.  A.  215)  on  rule  aa  to  first  and  last  days  in  computation 
•of  time. 


16  L.  R.  A.  645,  SOUTHWESTERN  TELEG.  &  TELEPH.  CO.  v.  ROBINSON, 
1  C.  C.  A.  684,  2  U.  S.  App.  205,  60  Fed.  810. 

Proxiiaate  canae  of  injury* 

Cited  in  Ahem  v.  Oregon  Teleph.  &  Teleg.  Co.  24  Or.  293,  22  L.  R.  A.  640, 
footnote  p.  635,  33  Pac.  403,  holding  negligence  in  leaving  telephone  wire  where 
it  is  touched  by  traveler  on  sidewalk,  proximate  cause  of  injury. 

Concurrent  CMknaoo. 

Cited  in  Selleck  v.  Lake  Shore  &  M.  S.  R.  Co.  93  Mich.  379,  18  L.  R.  A.  157, 
53  N.  W.  556,  holding  smoke  and  steam  enveloping  train  concurrent  causes,  leav- 
ing it  for  jury  to  determine  whether  horses  were  frightened  by  train  so  enveloped. 

liiabillty  for  nearllarence  In  employment  of  dnnirerona  aarenclea. 

Cited  in  Western  U.  Teleg.  Co.  v.  State,  82  Md.  312,  31  L.  R.  A.  676,  51  Am. 
"St.  Rep.  464,  33  Atl.  763,  holding  telegraph  company  prima  facie  liable  for  injury 
from  contact  with  broken  wire  hanging  across  feed  wire  of  electric  railway. 

Cited  in  footnotes  to  Haynes  v.  Raleigh  Gas  Co.  26  L.  R.  A.  810,  which  holds 
negligence  shown  by  guy  wire  charged  with  deadly  current  hanging  to  ground 
from  tree;  Illingsworth  v.  Boston  Electric  Light  Co.  25  L.  R.  A.  552,  which  holds 
reasonable  care  to  keep  electric  wires  safe,  due  towards  persons  licensed  to  ap- 
proach them;  Knottnerus  v.  North  Park  Street  R.  Co.  17  L.  R.  A.  726,  which 
holds  roller  coaster  not  dangerous  agency  making  owner  of  pleasurf;  resojt  where 
used  liable  for  coaster  owner's  negligence;  Jackson  v.  Wisconsin  Teleph.  Co.  26 
L.  R.  A.  101,  which  holds  connection  of  barn  w^ith  flag-staff  on  other  building 
by  telephone  wire  renders  company  liable  for  loss  of  barn  by  lightning  striking 
flag-staff;  Burt  v. Douglas  County  Street  R.  Co.  18  L.  R.  A.  479,  which  holds 
^company  liable  for  electric  shock  of  passenger  due  to  imperfect  insulation; 
Koelsch  V.  Philadelphia  Co.  18  L.  R.  A.  759,  which  requires  system  of  inspection 
by  gas  company  which  will  insure  reasonable  promptness  in  detecting  leakH; 
Rutland  Electric  Light  Co.  v.  Marble  City  Electric  Light  Co.  20  L.  R.  A.  821, 
which  holds  electric  light  company  entitled  to  injunction  against  erection  of 
wires  carrying  dangerous  current. 

Cited  in  note  (31  L,  R.  A.  588)  on  liability  for  injuries  by  electric  wire  in 
highways. 

16  L.  R.  A.  547,  FLACK  v.  GOSNELL,  76  Md.  88,  35  Am.  St.  Rep.  413,  24  Atl.  414. 

Liability   of  cotenant   to  account   for  rent   and   profits. 

Cited  in  note  (28  L.  R.  A.  841.  849)  on  liability  of  cotenant  to  account  for 
use  and  occupation,  and  rent  and  proflts. 

Distribution  of  estate. 

Distinguished  in  Gosnell  v.  Flack,  76  Md.  427,  18  L.  R.  A.  160,  25  Atl.  411, 
holding  that  distributee  of  estate,  who  is  also  debtor,  cannot  receive  his  share 
"without  payment  of  debt. 

L.  R.  A.  Au.— Vol.  II.— 68. 
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16  L.  K  A.  550,  STATE  v.  MURPHY,  17  R-  I.  698,  24  Atl.  473. 
Duplicity  In   Indictment. 

Cited  in  State  v.  Fidler,  148  Ind.  222,  47  N.  £.  464,  holding  charging  seTeral 
things  conjunctively  in  single  count  which,  disjunctively,  make  a  crime,  not 
duplicity. 

16  L.  R,  A.  554,  GATES  v.  PENNSYLVANIA  R.  CO.  150  Pa.  50,  24  Atl.  638. 
Report  of  second  appeal  in  154  Pa.  671,  32  W.  N.  C.  334,  26  Atl.  598. 

Iiiability    dne    to    defective    bridere. 

Cited  in  Smith  v.  Pennsylvania  R.  Co.  201  Pa.  134,  50  Atl.  829,  holding  rail- 
road not  liable  for  death  by  negligent  construction  of  bridge  by  railroad,  which 
occurred  long  after  acceptance  of  bridge  by  borough;  Wetherbee  v.  Michigan  C. 
R.  Co.  122  Mich.  4,  80  N.  W.  787,  holding  railroad  company  not  liable  for  injury 
due  to  defective  planking  in  bridge  erected  by  it  over  tracks,  under  agreement 
with  city,  after  bridge  passed  under  control  of  city;  Francis  v.  Franklin  Twp. 
179  Pa.  201,  36  Atl.  202,  holding  duty  to  repair  bridge  to  have  been  transferred 
from  township  to  county,  and  county  liable  for  unsafe  condition. 

Joint   liability. 

Cited  in  Aiken  v.  Philadelphia,  9  Pa.  Super.  Ct.  506,  43  W.  N.  C.  503,  holding 
that  injured  party  can  bring  action  against  city  for  injury  in  driving  into  un- 
guarded ditch,  if  city  ultimately  liable;  Fowler  v.  Jersey  Shore,  17  Pa.  Super. 
Ct.  373,  holding  injured  party  can  elect  which  of  two,  jointly  liable,  he  will 
proceed  against;  Rahenkamp  v.  United  Traction  Co.  14  Pa.  Super.  Ct.  640,  hold- 
ing that  one  of  two  street  railways  jointly  and  severally  liable  cannot  defend 
by  alleging  that  suit  can  be  brought  against  other,  who  can  settle  with  it;  Dutton 
v.  Lansdowne,  10  Pa.  Super.  Ct.  210,  44  W.  N.  C.  293,  7  Del.  Co.  Rep.  402,  hold- 
ing that  parties  jointly  and  severally  liable  for  negligence  may  be  joined  in  <»nie 
action;  Com.  v.  Philadelphia,  H.  &  P.  R.  Co.  23  Pa.  Super.  Ct.  210,  holding  ordi- 
nance requiring  railroad  company  to  keep  watchman  at  crossing  in  open  countrjr 
unreasonable. 

16  L.  R.  A.  557,  HART  v.  COLE,  150  Mass.  475,  31  N.  E.  644. 
Liability   for  injury   to   tresparaera   or  licensees. 

Cited  in  Coupe  v.  Piatt,  172  Mass.  450,  70  Am.  St.  Rep.  293,  52  N.  E.  526.. 
sustaining  recovery  against  owner  for  personal  injuries  to  visitor  of  tenant  call- 
ing on  latter's  invitation;  Blackstone  v.  Chelmsford  Foundry  Co.  170  Mass,  322. 
49  N.  E.  635,  holding  employee  of  owner,  injured  on  uncompleted  staircase  of 
house  which  contractor  has  not  turned  over,  mere  licensee;  Ganley  v.  Hall,  K8 
Mass.  514,  47  N.  E.  416,  denying  right  of  recovery  to  mere  licensees  for  dania<?e!^ 
for  slipping  on  ice  formed  by  water  which  dripped  from  defective  gutt4irs  of 
tenement;  Barman  v.  Spencer  (Ind.)  44  L.  R.  A.  818,  49  N.  E.  9,  holding  that 
guest  at  private  residence  has  right  of  action  against  owner,  where  he  fell  into 
unguarded  well  at  night  on  way  to  privy;  Wilcox  v.  Zane,  167  Mass.  306,  45  N.  E. 
923.  holding  owner  of  building  liable  f'^r  injury  to  servant  of  tenant,  due  to  break- 
ing of  rotten  board  on  roof  used  in  common  by  tenants  as  drying  ground;  Cum- 
berland Teleg.  &  Teleph.  Co.  v.  Martin,  25  Ky.  L.  Rep.  789,  63  L.  R.  A.  470, 
76  S.  VV.  394,  holding  teleplione  company  not  liable  for  death  of  pedestrian  killed 
by  lightning  conducted  under  store  porch  by  uninsulated  wire. 
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Cited  in  footnotes  to  Baddeley  v.  Shea,  33  L.  R.  A.  747,  which  denies  liability 
for  injury  to  man  refusing  assistance  in  carrying  trunk,  by  breaking  of  platform 
in  apparently  good  condition;  Benson  v.  Baltimore  Traction  Co.  20  L.  R.  A.  714, 
which  denies  recovery  to  student  falling  into  uncovered  vat  while  class  inspecting 
power  house  under  permission;  Fellows  v.  Gilhuber,  17  L.  R.  A.  578,  which  holds 
lessor  of  hotel  not  liable  for  injury  to  guest  by  defective  awning;  Sterger  v. 
Van  Siden,  16  L.  R.  A.  640,  which  holds  property  owner  not  required  to  have 
stairways  safe  as  to  person  on  premises  in  search  of  child;  McGinley  v.  Alliance 
Trust  Co.  56  L.  R.  A.  334,  which  holds  lessor  of  apartment  house  retaining  con- 
trol of  stairways  liable  for  injury  to  tenants  from  lack  of  repair  of  stair  railing; 
Ryerson  v.  Bathgate,  57  L.  R.  A.  308,  which  denies  liability  of  owner  for  injury 
to  one  using  premises  for  purpose  not  authorized  by  invitation. 

Cited  in  note  (23  L.  R.  A.  157)  on  landlord's  liability  as  to  condition  of  part 
of  premises  not  controlled  by  tenant. 

Distinguished  in  Parsons  v.  Manser,  119  Iowa,  93,  62  L.  R.  A.  135,  97  Am. 
St.  Rep.  283,  93  N.  W.  86,  holding  owner  of  bees  liable  for  injuries  resulting  from 
attack  upon  horses  standing  in  road. 

16  L.  R.  A.  568,  YOUNGER  v.  .TUDAH,  111  Mo.  303,  33  Am.  St.  Rep.  527,  19 
S.  W.  1109. 

violation  of  civil  rlarlato  act. 

Cited  in  Chilton  v.  St.  Louis  &  I.  M.  R.  Co.  114  Mo.  92,  19  L.  R.  A.  271,  21 
S.  W.  457,  holding  regulation  of  railroad  forbidding  negroes  to  ride  in  same 
031  rs  with  whites  reasonable,  where  safe  and  commodious  cars  for  them  are  pro- 
vided. 

Cited  in  footnote  to  Cecil  v.  Green,  32  L.  R.  A.  566,  which  holds  drug  store 
where  soda  water  is  sold  not  place  of  accommodation  and  amusement  within  civil 
rights  act. 

16  L.  R.  A.  561,  SOUTHARD  v.  CURLEY,  134  N.  Y.  148,  30  Am.  St.  Rep.  642, 

31  N.  E.  330. 
Reformation   of   contract. 

Cited  in  Weed  v.  Whitehead,  1  App.  Div.  195,  37  N.  Y.  Supp.  178;  Santa 
Clara  Female  Academy  v.  Delaware  Ins.  Co.  93  Wis.  67,  66  N.  W.  1140;  Koen 
V.  Kerns,  47  W.  Va.  580,  35  S.  E.  902;  Johnstown  Min.  Co.  v.  Butte  &  B.  Consol. 
Min.  Co.  60  App.  Div.  347,  70  N.  Y.  Supp.  257 ;  Simpkins  v.  Taylor,  81  Hun,  468, 
31  N.  Y.  Supp.  169:  Christopher  &  T.  Street  R.  Co.  v.  Twenty-third  Street  R. 
Co.  149  X.  Y.  58,  43  N.  E.  538,  Affirming  78  Hun,  467,  29  N.  Y.  Supp.  233; 
Dougherty  v.  Lion  F.  Ins.  Co.  41  Misc.  287,  84  N.  Y.  Supp.  10;  McGuigan  v. 
Gaines,  71  Ark.  617,  77  S.  W.  52, —  declaring  evidence  required  to  reform  written 
contract  on  ground  of  mistake  must  be  of  "most  substantial  and  convincing 
character;"  Kelley  v.  Root.  74  App.  Div.  505,  77  N.  Y.  Supp.  431  (dissenting 
opinion),  majority  holding  right  to  have  contract  of  sale  of  stock  reformed  not 
shown,  although  it  does  not  embody  entire  contract;  Jamaica  Sav.  Bank  v. 
Taylor,  72  App.  Div.  568,  76  N.  Y.  Supp.  790.  holding  that  right  to  reform  land 
contract  for  mutual  mistake  in  description  does  not  require  more  than  satisfac- 
tory preponderance  of  evidence ;  Burt  v.  Quackenbush,  72  App.  Div.  549,  75  N.  Y. 
Supp.  1031,  refusing  to  reform  condition  of  agreement  to  procure  "building  loan 
or  other  loan,"  where  evidence  does  not  disclose  mutual  mistake;   Darmour  v. 
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Chapman,  2  App.  Div.  115,  37  N.  Y.  Supp.  674,  permitting  reformation  for  mutual 
mistake  of  bond  which  should  havo  contained  certain  condition  as  provided  by 
declaration  of  trust;  Webb  v.  Morrison,  92  Ilun,  605,  37  N.  Y.  Supp.  449,  re- 
forming and  enforcing  contract  for  purchase  of  land;  Cortland  Howe  Ventilating 
Stove  Co.  V.  Howe,  92  Hun,  117,  36  N.  Y.  Supp.  701,  reforming  contract  where 
evidence  disclosed  fact  that  instrument  did  not  contain  actual  agreement;  Stem 
V.  Ladew,  47  App.  Div.  340,  62  N.  Y.  Supp.  267,  holding  that  mutual  mistake  as 
to  price  of  hides  in  contract  must  be  established  by  party  asserting  it;  Greene 
v.  Smith,  13  App.  Div.  465,  43  N.  Y.  Supp.  610,  refusing  to  reform  contract  in- 
serting important  provisions,  on  contradictory  evidence  of  parties  to  it,  when  it 
has  existed  twenty  years  unchallenged;  Doane  v.  Dunham,  64  Neb.  136,  89  N.  W. 
640,  holding  parol  evidence  of  resulting  trust,  upon  conveyance  of  land  by  husband 
to  wife,  must  be  clear  and  convincing. 

Bvidence  required  to  eatabllala  fflft  cavaa  mortis. 

Cited  in  Reynolds  v.  Reynolds,  20  Misc.  257,  45  X.  Y.  Supp.  338,  which  holds 
gift  causa  mortis  may  be  established  by  fair  preponderance  of  evidence;  Gibbs  v. 
Carnahan,  4  Misc.  567,  25  N.  Y.  Supp.  -786,  holding  that  gift  causa  mortis  does 
not  require  to  be  proved  by  "clearest,  strongest,  and  most  unequivocal  evidence;" 
Cook  V.  Dowling,  0  Misc.  273,  26  N.  Y.  Supp.  764,  which  holds  burden  of  proof 
to  establish  right  of  possession  of  bonds  is  on  executor  of  decedent,  where  it  is 
claimed  they  had  been  given  to  the  one  in  possession  of  them. 

16  L.  R.  A.  564,  GAY  v.  BRIERFIELD  COAL  &  I.  CO.  94  Ala.  303,  33  Am.  St. 

Rep.  122,  11  So.  353. 
Rlarht  of  ^vldoTT  under  foreclosure. 

Cited  in  McGough  v.  Sweetser,  97  Ala.  364,  19  L.  R.  A.  471,  12  So.  162,  hold- 
ing that  widow  who  has  not  been  made  party  to  foreclosure  proceedings  has  same 
rights  as  she  would  have  had  before  proceedings  begun. 

Actions  pendlnir  in  courts  of  concurrent  Jurisdiction. 

Cited  in  Rodgers  v.  Pitt.  96  Fed.  677,  holding  that  state  and  Federal  courts 
do  not  belong  to  same  gystem,  in  so  far  as  jurisdiction  is  concurrent;  Craig  v. 
Hoge,  95  Va.  280,  28  S,  E.  317,  and  Troy  Fertilizer  Co.  v.  Prestwood,  116  Ala. 
123,  22  So.  262,  holding  that  court  will  not  attempt  to  interfere  with  proceedings 
first  instituted  in  another  court  of  concurrent  jurisdiction;  Southern  Granite 
Co.  V.  Wadsworth,  115  Ala.  575,  22  So.  157,  refusing  to  entertain  jurisdiction  of 
action  against  receiver  appointed  by  Federal  court;  Gardner  v.  Caldwell,  16  Mont. 
233,  40  Pac.  590,  holding  that  judgment  creditor  has  no  right  to  levy  execution 
on  property  of  debtor  in  custody  of  receiver  in  another  judicial  district;  Tur- 
rentine  v.  Blackwood,  125  Ala.  441,  82  Am.  St.  Rep.  254,  28  So.  95,  holding  that 
state  court  will  not  interfere  with  bankrupt's  property  when  Federal  court  has 
acquired  jurisdiction;  Gay  v.  Brierfield  Coal  &  I.  Co.  106  Aln,  620,  17  So.  618. 
holding  that  creditors  can  reach  all  of  debtor's  property  in  hands  of  allejn'd 
fraudulent  purchasers,  when  latter  shall  have  ceased  to  hold  it  under  claim  bond 
executed  in  another  court;  Williams  v.  Dismukes,  106  Ala.  409,  17  So.  620. 
holding  that  property  in  custody  of  law  under  process  of  one  court  cannot  be 
seized  under  process  of  another  court  of  co-ordinate  jurisdiction ;  George  v. 
Central  R.  &  Bkg.  Co.  101  Ala.  623,  14  So.  752,  holding  that  court  of  equity  haf 
jurisdiction  to  enjoin  use  of  stock  of  one  railroad  by  another,  though  that  rail 
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road  is  in  hands  of  receiver  appointed  by  another  court;  Rodgers  v.  Pitt,  96  Fed. 
670,  upholding  jurisdiction  of  Federal  court  where  stkte  court  had  not  exclusive 
possession  of  property,  and  no  process  against  property  had  been  issued,  or  re- 
ceiver appointed,  or  injunction  granted. 

Distinguished  in  Leigh  v.  Green,  62  Neb.  354,  89  Am.  St.  Rep.  761,  86  N.  W. 
1093,  holding  that  tax  lien  foreclosure  may  be  prosecuted  to  sale  of  land,  not- 
withstanding  pending  action  in  Federal  court  wherein  lands  have  been  levied  upon 
under  attachment:  Parsons  v.  Snider,  42  W.  Va.  520,  26  S.  E.  285,  holding  that 
giving  notice  by  trustee  of  sale  of  property  in  trust  deed  does  not  prevent  court's 
taking  possession,  to  administer  for  benefit  of  lienors. 

Jadsrment  on  appeal. 

Cited  in  Ft.  Payne  Furnace  Co.  v.  Ft.  Payne  Coal  &  I.  Co.  96  Ala.  476,  38 
Am.  St.  Hep.  109,  11  So.  439,  refusing  to  dismiss  bill  when  it  is  not  clear  whether 
facts  authorize  amendment  of  bill  to  give  it  equity. 

Credltom'  actions. 

Cited  in  Alabama  Iron  &  Steel  Co.  v.  McKeever,  112  Ala.  143,  20  So.  84,  hold- 
ing that  simple  contract  creditor  may  file  bill  to  reach  assets  of  insolvent  debtor 
fraudulently  conveyed,  or  in  respect  to  which  suit  has  been  brought  to  hinder 
and  delay  creditors;  First  Nat.  Bank  v.  Pullen,  129  Ala.  642,  29  So.  685,  hold- 
ing that  stranger  to  collusive  judgment  may  attack  it  collaterally  when  it  im- 
perils his  rights  in  subject-matter. 

PoDver  of  receiver  to  create  llena. 

Cited  in  note  (16  L.  R.  A.  603)  on  power  to  permit  receiver  of  private  cor- 
porations to  create  lien  on  its  property. 

16  L.  R.  A.  576,  CROCKER  v.  SMITH,  94  Ala.  295,  10  So.  258. 
When  Inntrnnient  -«t111  or  deed. 

Cited  in  Abney  v.  Moore,  106  Ala.  134,  18  So.  60,  holding  instrument  in  form* 
of  deed,  not  witnessed,  delivered  to  children  named  as  grantees  and  stating  title  to 
vest  on  them  at  death,  deed,  not  will ;  Murray  v.  Cazier,  23  Ind.  App.  603,  53  N.  E. 
476,  holding  attempted  disposition  of  rents  in  lease  after  husband's  death  testa- 
mentary, requiring  statutory  formalities;  Moore  v.  Campbell,  102  Ala.  452,  14 
So.  780,  holding  parol  trust  cannot  take  effect  as  testamentary  bequest  or  devise; 
Kelly  V.  Richardson,  100  Ala.  595,  13  So.  785,  holding  instrument  making  gift 
of  real  ostate,  but  retaining  use  during  life,  void  as  deed,  but  operative  as 
codicil  if  formally  executed;  Tuttle  v.  Raish,  116  Iowa,  335,  90  N.  W.  66,  con- 
struing instrument  in  form  of  deed  to  be  attempt  at  testamentary  disposition  of 
property. 

Cited  in  footnote  to  Ferris  v.  Neville.  54  L.  R.  A.  464,  which  holds  sufficient, 
paper  executed  as  will,  stating  that  it  is  good  to  specified  person  for  specified 
amount  from  writer's  estate. 

16  L.  R.  A.  578,  COM.  v.  GRAHAM,  157  Mass.  73,  34  Am.  St.  Rep.  255,  31  N.  E. 

706. 
Validity  of  extraterritorial   marriaare. 

Cited  in  Tyler  v.  Tyler,  170  Mass.  151,  48  N,  E.  1075,  holding  marriage  by 
divorced  people  outside  of  state,  to  evade  its  laws,  void  under  statute:  Jackson 


1078       L.  R  A.  CASES  AS  AUTHORITIES.  [16  L.  R  A, 

V.  Jackson,  82  Md.  30,  34  L.  R.  A.  775,  33  Atl.  317,  sustaining  coinmon>Iaw 
marriage,  valid  when  consummated;  State  ear  rel.  Wilkinson  v.  DMlinger,  126 
N.  C.  465,  35  S.  E.  819,  holding  that  marriage  of  female  after  reacliing  marriage- 
able age  emancipates  her  from  parental  control. 

Cited  in  footnotes  to  Jackson  v.  Jackson,  34  L.  R.  A.  773,  which  sustains  mar- 
riage, valid  in  state  where  contracted;  State  ex  rel.  Scott  v.  Lowell,  46  L.  R.  A. 
440,  which  denies  father's  right  to  prevent  girl,  marrying  under  statutory  age, 
from  living  with  her  husband  if  she  so  elects;  Xornian  v.  Norman,  42  L.  R.  A. 
343,  which  holds  marriage  on  high  seas  by  parties  leaving  land  to  evade  laws  of 
residence  invalid;  Re  Stull,  39  L.  R.  A.  539,  which  holds  invalid,  marriage  be- 
tween man  and  paramour  in  other  state  to  avoid  laws  of  domicil. 

Cited  in  note  (57  L.  R.  A.  172)  on  conflict  of  laws  as  to  validity  of  marriage. 

Riffhta  and  llabllltlea  of  Infanta. 

Cited  in  Peck  v.  Cain,  27  Tex.  Civ.  App.  40,  63  S.  W.  177,  holding  infant  leas- 
ing premises  for  term  of  years  not  liable  for  rent  after  abandonment. 

16  L.  R.  A.  581,  FOND  DU  LAC  WATER  CO.  v.  FOND  DU  LAC,  82  Wis.  322, 

62  N.  W.  439. 
Aasesantent    of   property   of   Qnasl-pnbllc    corporation. 

Cited  in  State  ex  rel.  Milwaukee  Street  R.  Co.  v.  Anderson,  90  Wis.  563,  63 
N.  W.  746,  holding  that  franchise  of  street  railway  and  property  necessary  for 
its  use  and  enjoyment  are  to  be  assessed  as  an  entirety;  Detroit  Citizens'  Street 
R.  Co.  V.  Detroit,  125  Mich.  692,  84  Am.  St.  Rep.  589,  85  N.  W.  96,  upholding 
assessment  of  tangible  property  of  street  railway  as  enhanced  by  its  franchise; 
Monroe  Waterworks  Co.  v.  Monroe,  110  Wis.  19,  85  N.  W.  685,  holding  that  con- 
tract between  city  and  water  company  to  pay  part  of  taxes  against  company  as 
rental  cannot  be  enforced  where  this  part  cannot  be  separated  from  whole; 
Chicago,  M.  &  St.  P.  R.  Co.  v.  Milwaukee,  89  Wis.  514,  28  L.  R.  A.  254,  62  N.  W. 
417,  holding  provision  of  city  charter  relating  to  taxation  does  not  authorize 
assessment  for  local  improvement  on  tracks  and  right  of  way  of  railroad;  State 
ew  rel.  Ashland  Water  Co.  v.  Wharton,  115  Wis.  461,  91  N.  W.  976,  holding 
assessment  of  entire  property  of  water  company  valid,  although  classed  as  real 
estate;  Merrill  R.  &  Lighting  Co.  v.  Merrill.  119  Wis.  256,  96  N.  W.  686,  holding 
land  leased,  "owned"  within  meaning  of  statute  relating  to  taxation  of  street 
railways. 

Cited  in  footnote  to  Paris  v.  Norway  Water  Co.  21  L.  R.  A.  525,  which  holds 
water  mains,  pipes,  etc.,  taxable  where  located. 

Cited  in  notes  (60  L.  R.  A.  851)  on  taxation  of  municipal  waterworks;  (17 
L.  R.  A.  93)  on  what  property  is  part  of  corporate  franchise  for  purposes  of 
taxation;  (57  L.  R.  A.  38,  46)  on  taxation  of  corporate  franchise  in  United 
States;  (60  L.  R.  A.  333)  on  constitutional  equality  in  United  States  in  rela- 
tion to  corporate  franchise. 

Liens  on   property  of  qnaal-pnbllc  corporation. 

Cited  in  National  Foundry  &  Pipe  Works  v.  Oconto  Water  Co.  52  Fed.  45, 
holding  plant  for  water  supply  of  city  an  entirety,  and  lien  cannot  be  maintained 
on  piping  alone,  but  attaches  to  entire  plant;  Chapman  Valve  Mtfg.  Co.  v. 
Oconto  Water  Co.  89  Wis.  273,  46  Am.  St.  Rep.  830,  60  N.  W.  1004,  refusing 
mechanic's  lien  on  either  portion  or  entire  plant  of  public  water  supply  com- 


578-691.]  L.  R  A.  CASES  AS  AUTHORITIES.  1079 

pany;  Pittsburg  Testing  Laboratory  v.  Milwaukee  Electric  R.  &  Liglit  Co.  110 
Wis.  643,  84  Am.  St.  Rep.  948,  86  N.  W.  592,  holding  lien  may  be  enforced  against 
such  property  of  railway  as  not  necessary  to  use  as  railway;  National  Foundry 
A  Pipe  Works  v.  Oconto  Water  Co.  52  Fed.  56,  holding  that  franchise  of  water 
supply  company,  being  inseparable  from  its  plant,  may  be  sold  to  enforce  me- 
chanic's lien;  National  Foundry  &  Pipe  Works  v.  Oconto  City  Water  Supply 
Co.  51  C.  C.  A.  473,  113  Fed.  801,  holding  lien  laws  of  state  have  no  application 
to  city  water  supply  companies. 

Distinguished  in  State  ex  rel.  Milwaukee  Street  R.  Co.  v.  Anderson,  90  Wis. 
-568,  63  N.  W.  746,  holding  that  assessment  of  power  houses  and  lots  separately 
irom  franchises  of  company  rendered  tax  void. 

ReTlew    of   aaaemiineiit. 

Cited  in  Brown  v.  Oneida  County,  103  Wis.  158,  79  N.  W.  216,  declaring  tax 
illegal  when  board  of  review,  without  evidence,  arbitrarily  raised  assessor's  valua- 
tion; State  ex  rel.  John  R.  Davis  Lumber  Co.  v.  Sackett,  117  Wis.  585,  94  N,  W. 
314,  holding  change  in  assessor's  valuation  of  logs,  by  board  of  review,  without 
sufficient  evidence,  invalid. 

16  L.  R.  A.  586,  Ex  parte  BACOT,  36  S.  C.  125,  15  S,  E.  204. 
Rlffht   of   condemnation. 

Cited  in  Chicago  &  N.  W.  R.  Co.  v.  Morehouse,  112  Wis.  13,  56  L.  R.  A.  245, 
^8  Am.  St.  Rep.  918,  87  N.  W.  849,  sustaining  right  to  condemn  land  for  spur 
•of  railway  for  use  of  single  industry;  Leitzsey  v.  Columbia  Water  Power  Co. 
47  S.  C.  479,  34  L.  R.  A.  220,  25  S.  E.  744,  holding  that  statute  directing  im- 
provement of  canal  and  construction  of  dam  to  raise  water  included  right  to  con- 
•demn  land  necessary  for  those  purposes;  Boyd  v.  Winnsboro  Granite  Co.  66  S.  C. 
439,  45  S.  E.  10,  holding  charter  of  private  corporation  amended  by  later  Consti- 
tution and  statute,  so  as  to  take  away  right  to  acquire  property  by  condemnation. 

Cited  in  footnote  to  Re  Rhode  Island  Suburban  R.  Co.  62  L.  R.  A.  879,  which 
•denies  power  to  condemn  land  for  power  house  and  coal  pockets  in  city  5  miles 
from  street  railway  lines. 
Subject   of  act  expreiified   In    title. 

Cited  in  Hill  v.  Abbeville,  59  S.  C.  408,  38  S.  E.  11  (circuit  court  decree,  af- 
firmed on  appeal),  prescribing  powers  to  be  exercised  by  municipal  corporations, 
-which  was  entitled  "an  act  relating  to  the  powers  of  certain  corporations." 

Cited  in  note  (55  L.  R.  A.  839)  on  power  of  legislature  to  enact  a  Code  or  com- 
pilation of  law^s,  or  amend  many  or  undesignated  sections  thereof  by  single  stat- 
ute. 
fSnpervlaory  control  over  Inferior  tribunal. 

Cited  in  note  (51  L.  R.  A.  66)  on  superintending  control  and  supervisory  juris- 
diction of  superior  over  inferior  or  subordinate  tribunal. 

16  L.  R.  A.  591,  STANWOOD  v.  MALDEN,  157  Mass.  17,  31  N.  E.  702. 
j^WLmaigem  for  dimlnlablnflr  value  of  land. 

Cited  in  Rand  v.  Boston,  164  Mass.  356,  41  X.  E.  484,  denying  right  of  recovery 
for  lessening  value  of  land  by  obstruction  of  light,  air,  etc.,  by  building  embank- 
ment on  land  on  opposite  side  of  street:  Cram  v.  Laconia,  71  N.  H.  48,  57  L.  R.  A. 
286,  51  Atl.  635;  Dantzer  v.  Indianapolis  Union  R.  Co.  141  Ind.  614,  34  L.  R.  A.  772, 
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60  Am.  St.  Rep.  343,  39  N.  E.  223 ;  Newton  v.  New  York,  N.  H.  &  H.  R.  Co.  72  Conn. 
428, 44  Atl.  SIS;  Re  Melon  Street  ( Pa. )  38  L.  R.  A.  278,  38  Atl.  482,  Reversing  1  Pa. 
Super.  Ct.  79, — holding  abutting  owner  on  street  discontinued  at  another  point 
not  damaged  where  he  has  free  access  to  lot;  Buhl  v.  Fort  Street  Union  Depot  Co» 
98  Mich.  604,  23  L.  R.  A.  396,  57  N.  W.  829,  holding  that  inconvenience  of  abut- 
ting owner  on  street,  another  portion  of  which  is  discontinued,  being  common  with 
all  other  abutters,  is  damnum  absque  injuria;  Sa\^7er  v.  Com.  182  Mass.  247,  59 
L.  R.  A.  727,  66  N.  E.  52,  holding  business  not  property  within  statute  providing 
for  jury  trial  to  determine  damage  in  case  of  injury  to  property  by  exercise  of 
right  of  eminent  domain;  Taft  v.  Com.  158  Mass.  548,  35  N.  E.  1046,  disc^^ssing 
measure  of  damages  for  diminution  in  value  of  land  because  of  sewer  under  imblie 
way;  Wellington  v.  Boston  &  M.  R.  Co.  158  Mass.  189,  33  N.  E.  393,  denying  dam- 
ages for  narrowing  private  way,  to  owners  not  on  way  or  having  easement  in  it; 
Emerson  v.  Somerville,  166  Mass.  117,  44  N.  E.  110,  holding  owner  of  buildings 
erected  on  land  of  another,  without  right  to  purchase  it,  not  entitled  to  damages 
for  taking  of  such  land  for  park  after  notice  to  remove  buildings;  Natick  Gas- 
light Co.  V.  Natick,  175  Mass.  250,  56  N.  E.  292,  holding  town  liable  to  abutting 
owner  only  for  diminution  in  value  of  his  land  because  of  discontinuance  of  way, 
due  to  right  to  keep  its  main  pipe  in  street;  Sears  v.  Street  Comrs.  180  Mass. 
282,  62  L.  R.  A.  149,  62  N.  E.  397,  holding  failure  to  provide  for  loss  of  value  by 
diversion  of  travel  due  to  public  improvement,  no  objection  to  constitutionality  of 
act  providing  for  it ;  Robinson  v.  Brown,  182  Mass.  268,  65  N.  E.  377,  holding  a<!tioQ 
not  maintainable  by  abutting  owner  for  damages  for  obstructions  to  way  not  op- 
posite his  premises;  Putnam  v.  Boston  &  P.  R.  Co.  182  Mass.  354,  65  N.  E.  790, 
upholding  right  of  abutter  to  recover  damages  for  temporary  cutting  off  of  access 
to  streets  of  city  by  obstruction  not  in  front  of  his  property. 

Cited  in  note  (26  L.  R.  A.  664)  on  effect  of  abandonment  of  highway. 

Criticized  in  Lincoln  v.  Com.  164  Mass.  375,  41  N.  E.  489,  sustaining  damages  to 
land  by  taking  adjoining  land  for  construction  of  sewer. 

Aaaeaamenta    for    Improvements. 

Cited  in  Lincoln  v.  Street  Comrs.  176  Mass.  213,  57  N.  E.  356,  holding  evidence 
inadmissible  that  other  estates,  not  assessed,  were  benefited,  if  those  benefits  were 
common  to  all  and  not  special. 

Rlirht   of   Tray  by   prescription. 

Cited  in  Hamlen  v.  Keith,  171  Mass.  81,  50  N.  E.  462,  refusing  to  enjoin  exten- 
sion of  front  of  building  on  ground  of  public  right  of  way  by  prescription  or  dedica- 
tion. 

16  L.  R.  A.  593,  SKOTTOWE  v.  OREGON  SHORT  LINE  &  U.  N.  R.  CO.  22  Or. 
430,  30  Pac.  222. 

Duty    to    provide    safe    'ivaya,    stations,    and    platforms. 

Cited  in  Haselton  v.  Portsmouth,  K.  &  Y.  Street  R.  Co.  71  N.  H.  591,  53  Atl. 
1016,  holding  street  railway  must  maintain  platform  which  it  uses  for  passengers 
in  reasonably  safe  condition,  altl.ough  it  may  be  within  limits  of  highway;  Union 
P.  R.  Co.  V.  Evans,  52  Neb.  54,  71  N.  W.  1062,  holding  railway  must  keep  approacli 
to  plat'orm  reasonably  safe  for  passengers ;  Georgia  Southern  &  F.  R.  Co.  v.  Cart- 
ledge,  116  Ga.  166,  59  L.  R.  A.  120,  footnote  p.  118,  42  S.  E.  405,  holding  evidpnre 
inadmissible  that  after  injury  railway  moved  further  from  track,  post  used  for  let- 
ter-pouch grab. 
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Ciled  in  footnotes  to  Hunter  v.  Weston,  17  L.  R.  A.  633^  which  holds  alley  exist- 
ing only  on  city  plat  not  within  ordinance  prohibiting  uncovered  excavaton  near 
alley;  Graeff  v.  Philadelphia  &  R.  R.  Co.  23  L.  R.  A.  GOT,  which  denies  negligence  of 
carrier  in  constructing  door  in  such  a  way  as  not  to  prevent  stranger's  rude  act  in 
pushing  it  against  person  while  hurrying  to  train. 

Cited  in  note  (24  L.  R.  A.  521)  as  to  when  person  who  has  started  for  train 
becomes  passenger. 

16  L.  R.  A.  600,  HUGHES  v.  TORGERSON,  96  Ala.  346,  38  Am.  St.  Rep.  105,  11 
So.  209. 

Rlffhta  of  lienors. 

Cited  in  Little  Rock,  H.  S.  &  T.  R.  Co.  v.  Spencer,  66  Ark.  203,  42  L.  R.  A.  342, 
47  8.  W.  196,  holding  that  lien  can  be  established  without  showing  work  was  done 
with  claimant's  own  hands;  Post  v.  Miles,  7  N.  M.  332,  34  Pac.  586  (dissenting 
opinion),  majority  holding  mechanic's  lien  notice  complying  exactly  with  statute 
sufficient,  although  infant  heirs  of  former  owner  not  named. 

'Cited  in  notes  (62  L.  R.  A.  370)  on  mechanics'  liens  upon  buildings  distinct  from 
land;  (18  L.  R.  A.  310)  on  who  are  laborers,  employees,  or  servants  within  mean- 
ing of  statutes  giving  them  preferences. 


16  L.  R.  A.  603,  FARMERS  LOAN  k  T.  CO.  v.  GRAPE  CREEK  COAL  CO.  50  Fed. 
481. 

Priority   of  liens   or   clalma. 

Cited  in  Doe  v.  Northwestern  Coal  &  Transp.  Co.  78  Fed.  73;  Newton  v.  Eagle 
A  P.  Mfg.  Co.  76  Fed.  419:  Fidelity  Ins.  Trust  &  S.  D.  Co.  v.  Roanoke  Iron  Co. 
68  Fed.  626;  Hanna  v.  State  Trust  Co.  30  L.  R.  A.  204,  16  C.  C.  A.  590,  36  U.  S. 
App.  61,  70  Fed.  6;  Hooper  v.  Central  Trust  Co.  81  Md.  591,  29  L.  R.  A.  272,  32 
Atl.  505;  United  States  Invest.  Corp.  v.  Portland  Hospital,  40  Or.  533,  56  L.  R. 
A.  629,  67  Pac.  194;  International  Trust  Co.  v.  United  Coal  Co.  27  Colo.  257,  83 
Am.  St.  Rep.  59,  60  Pac.  621 ;  Baltimore  Bldg.  &  L.  Asso.  v.  Alderson,  ^2  C.  C. 
A.  547,  61  U.  S.  App.  636,  90  Fed.  147, — refusing  to  authorize  issue  of  certificates 
by  receiver  of  private  corporation,  which  will  be  paramount  lien  as  against  exist- 
ing lienors;  Snively  v.  Loomis  Coal  Co.  60  Fed.  205,  denying  priority  of  claims  for 
labor  and  materials  to  mining  company  over  mortgage  bonds  or  vendor's  lien. 

Cited  in  footnotes  to  St.  Louis  Trust  Co.  v.  Riley,  30  L.  R.  A.  456,  which  denies 
right  to  prefer  claim  for  personal  injuries  over  mortgage  debt  in  receiver's  earn- 
ings; Houston  &  T.  C.  R.  Co.  v.  Crawford.  28  L.  R.  A.  761,  which  holds  earning 
of  railroad  while  operated  by  receiver  subject  to  equitable  lien  for  company's  in- 
debtedness; Hanna  v.  State  Trust  Co.  30  L.  R.  A.  201,  which  denies  power  to  au- 
thorize receiver  to  borrow  money  to  carry  on  business  by  issuing  certificates  supe- 
rior to  first  mortgage;  United  States  Invest.  Corp.  v.  Portland  Hospital.  56  L.  R. 
A.  627,  which  denies  authority  of  receiver  continuing  operation  of  hospital,  to  con- 
tract debts  taking  precedence  over  prior  claims ;  Drennen  &  Co.  v.  Mercantile  Trust 
&  D.  Co.  39  L.  R.  A.  623,  which  holds  employee  of  manufacturing  or  mining  com- 
pany entitled  to  priority  for  wages  earned  within  six  months  before  receiver 
appointed;  Whitely  v.  Central  Trust  Co.  34  L.  R.  A.  303,  which  holds  preference 
to  railroad  mortgages  not  gained  by  paying  judgment  for  damages  against  com- 
pany by  surety  on  supersedeas  bond. 
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Distinguished  in  Laughlin  v.  United  States  RoUinfj^-Stock  Co.  64  Fed.  26,  re- 
fusing priority  of  lien  to  holders  of  certificates  of  receivers  of  private  corporation. 

16  L.  R.  A.  605,  BOURGET  v.  CAMBRIDGE,  156  Mass.  391,  31  N.  E.  390. 
Rigrlit*   duties,  and  liabilities  as   to   use  of  electricity  or   crater. 

Cited  in  Bourget  v.  Cambridge,  159  Mass.  389,  34  N.  E.  455,  holding  city  liable 
for  defect  in  highway  caused  by  loosely  hanging  wire,  though  defect  caused  by 
another. 

Cited  in  footnotes  to  Burt  v.  Douglas  County  Street  R.  Co.  18  L.  R.  A.  479, 
which  holds  company  liable  for  electric  shock  of  passenger,  due  to  imperfect  in- 
sulation; Rutland  Electric  Light  Co.  v.  Marble  City  Electric  Light  Co.  20  L. 
R.  A.  821,  which  holds  electric  light  company  entitled  to  injunction  against  erec- 
tion of  wires  carrying  dangerous  current;  Illingsworth  v.  Boston  Electric  Light 
Co.  25  L.  R.  A.  552,  which  holds  reasonable  care  to  keep  electric  wires  safe,  due 
towards  persons  licensed  to  approach  them;  Aliern  v.  Oregon  Teleph.  &  Teleg.  Co. 
22  L.  R.  A.  635,  which  holds  telephone  company  liable  for  injury  from  electric  wire 
left  hanging  on  electric  light  company's  pole;  Hajrnes  v.  Raleigh  Gas  Co.  26  L.  R. 
A.  810,  which  holds  negligence  shown  by  guy  wire  charged  with  deadly  current 
hanging  to  ground  from  tree;  Jackson  v.  Wisconsin  Teleph.  Co.  26  L.  R.  A.  101, 
which  holds  connection  of  barn  with  flag-staff  on  other  building  by  telephone  wire 
Tenders  company  liable  for  loss  of  barn  by  lightning  striking  flag-staff. 

Cited  in  note  (31  L.  R.  A.  574,  589)  on  liability  for  injuries  by  electric  wires 
in  highways. 

Distinguished  in  Greenville  v.  Jones,  19  Tex.  Civ.  App.  81,  45  S.  W.  970,  which 
holds  city  not  liable  for  damage  to  building  by  use  of  water  at  water  station 
erected  without  its  consent,  although  it  has  failed  to  remove  nuisance. 

Ifeflrliflrence   of   travelers   In   touchingr   electric   -vwlreu. 

Cited  in  Klages  v.  Gillette-Herzog  Mfg.  Co.  86  Minn.  466,  90  N.  W.  1117,  hold- 
ing contributory  negligence  not  shown  by  one  attracted  to  spot  attempting  to  push 
loose  part  of  derrick  cable,  charged  with  electricity,  from  street  into  gutter. 

16  L.  R.  A.  606,  PEOPLE  eof  ret.  BRADLEY  v.  SHAW,  133  W.  Y.  493,  31  N.  E. 

512. 
Validitr   of   ballots   and   elections. 

Cited  in  State  ex  rel.  Crow  v.  Hostetter,  137  Mo.  645,  38  L.  R.  A.  216,  59  Am. 
St.  Rep.  515,  39  S.  W.  270,  holding  that  electors  are  not  restricted  to  names  or 
offices  printed  on  official  ballot;  Sanner  v.  Patton,  155  111.  565,  40  N.  E.  290,  hold- 
ing legal  ballots,  cast  for  person  not  nominated,  but  whose  name  was  written  in 
blank  space  on  printed  ticket;  Montgomery  v.  O'Dell,  67  Hun,  176,  22  N.  Y.  Supp. 
412,  holding  ballot  pasted  on  regular  official  ballot  valid,  although  person  voted 
for  not  regularly  nominated;  State  ex  rel.  Norton  v.  Van  Camp,  36  Neb.  105,  54 
N.  W.  113,  holding  court  cannot  go  behind  returns  of  canvassing  board  in  man- 
damus proceeding;  People  ex  rel.  Goring  v.  Wappingers  Falls,  144  N.  Y.  619,  .30 
N.  E.  641,  sustaining  right  of  voter  to  write  or  paste  on  official  ballot  offioe 
omitted,  and  name  of  person  voter  wishes  to  fill  it ;  People  ex  rel.  Bradley  v.  Essex 
County,  69  Hun,  407,  23  N.  Y.  Supp.  6.i4,  holding  board  of  supervisors  cannot  de- 
termine contest  to  seat  of  duly  elected  and  qualified  member,  after  rights  substan- 
tially' passed  on  by  court  of  appeals;  Re  Hirsh,  14  Misc.  332,  36  N.  Y.  Supp.  19, 
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holding  court  cannot  pass  upon  ballots  as  marked  for  identification,  unless  chal- 
lenged and  returned  as  marked;  Vcople  ex  rel.  Howard  v.  Erie  County,  42  App. 
Div.  514,  59  X.  Y.  Supp.  476,  holding  that  riglit  of  supervisor  who  has  received 
certificate  of  election  to  seat  on  board  must  be  determined  by  mandamus;  People 
«r  rel.  Bush  v.  McKenzie,  66  Hun,  270,  48  N.  Y.  S.  R.  793,  21  N.  Y.  Supp.  279, 
holding  inspectors  of  election  not  authorized  to  attach  ballots  to  statement  of 
result  unless  election  officer  or  watcher  at  canvass  declares  his  belief  that  they 
were  marked  for  identification ;  Re  McDade,  43  App.  Div.  315,  60  N.  Y.  Supp.  333, 
-doubting  whether  ballots  "protested  on  account  of  parties"  were  "marked  for 
Identification." 

Cited  in  footnotes  to  State  ex  rel.  Phelan  v.  Walsh,  17  L.  R.  A.  364,  in  which 
various  decisions  as  to  validitv  of  ballots  are  made ;  Lindstrom  v.  Manistee  Coun- 
ty,  19  L.  R.  A.  172,  which  refuses  to  exclude  ballot  with  unauthorized  vignette; 
State  ex  rel.  Baxter  v.  Ellis,  17  L.  R.  A.  382,  which  requires  rejection  of  balloU 
with  device  upon  them  in  municipal  election;  £^ton  v.  Brown,  17  L.  R.  A.  697, 
v/hich  holds  void,  ballot  law  prohibiting  marking  elsewhere  of  ballot  marked  op- 
posite name  of  political  party;  Re  Contested  Election,  27  L.  R.  A.  234,  which  de- 
nies right  to  paste  slip  ticket  over  printed  matter  on  ballot ;  Chamberlin  v.  Wood, 
^6  L.  R.  A.  187,  which  authorizes  limitation  of  votes  to  candidates  whose  names  on 
•official  ballot. 

Distinguished  in  Fletcher  v.  Wall,  172  111.  434,  40  L.  R.  A.  621,  footnote  p.  617, 
^0  N.  E.  230,  upholding  action  of  board  of  canvassers  in  rejecting  paster  ballots ; 
State  ex  rel.  Bennett  v.  Barber,  4  Wyo.  81,  32  Pac.  14,  holding  that  validity  of 
•election  cannot  be  determined  when  mandamus  is  asked  by  one  elected  to  oMce, 
to  compel  canvass  of  returns;  Vallier  v.  Brakke,  7  S.  D.  553,  64  N.  W.  1119,  re- 
fusing rehearing  where  elector  did  not  follow  directions  of  election  law  in  voting 
for  candidate. 

Disapproved  in  Chamberlain  v.  Wood,  15  S.  D.  227,  56  L.  R.  A.  190,  91  Am. 
St.  Rep.  674,  88  N.  W.  109,  limiting  right  to  vote  to  candidates  on  official  ballot, 
unless  right  to  vote  for  others  secured  by  Constitution. 

Title  to  and  posseuiloii  of  olllce. 

Cited  in  Williams  v.  Boynton,  71  Hun,  316,  25  N.  Y.  Supp.  60,  holding  member 
of  public  board  not  officer  de  facto  whose  claims  to  office  have  been  denied  by  court 
of  last  resort;  Re  Bradley,  141  N.  Y.  530,  36  N.  E.  598,  holding  one  who  has  re- 
<!eived  certificate  of  election  to  office,  and  qualified,  entitled  to  delivery  of  books 
and  money  from  predecessor. 


16  L.  R.  A.  608,  HOEFLING  v.  SAN  ANTONIO,  85  Tex.  228,  20  S.  W.  85. 

Rlffbt  to   levy   tax. 

Cited  in  Ex  parte  Terrell,  40  Tex.  Crim.  Rep.  30,  48  S.  W.  504,  denying  power 
of  city  to  levy  occupation  tax  upon  business  not  taxed  by  state. 

ReGOTery  of  tllegral  taxes. 

Cited  in  footnote  to  St.  Anthony  &  D.  Elevator  Co.  v.  Soucie,  50  L.  R.  A.  262, 
which  sustains  right  to  recover  illegal  tajces  paid  under  protest  to  prevent  tax 
collector's  sale  of  personal  property. 
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16  L.  R.  A.  611,  STATE  ex  rel,  ATTY.  GEN.  v.  FIDELITY  k  C.  IXS.  CO.  i» 
Ohio  St.  440,  34  Am.  St.  Rep.  573,  31  N.  E.  668. 

Rlffht  of  foreiarn   corporation  to  do  bastnesii  In  state. 

Cited  in  People  ex  rel.  Traders'  Ins.  Co.  v.  Van  Cleave,  183  111.  335,  47  L.  R- 
A.  798,  55  N.  E.  698,  holding  that  superintendent  of  insurance  cannot  refuse  li- 
cense to  foreign  insurance  company  because  of  similarity  of  name  with  that  of 
domestic  company. 

Cited  in  notes  (24  L.  R.  A.  304)  on  restrictions  on  b  'siness  of  foreign  insur- 
ance companies;  (24  L.  R.  A.  295)  on  recognition  or  exclusion  of  foreign  corpora- 
tions. 

"What  Is  neeeiwary  to  create  corporation. 

Cited  in  footnote  to  Slocum  v.  Head,  50  L.  R,  A.  324,  which  holda  persons  at- 
tempting to  incorporate  by  filing  original  articles  instead  of  copies  entitled  to 
all  rights  of  corporation  as  to  persons  dealing  with  them  as  such. 

16  L.  R.  A.  614,  MORGAN  v.  BELL,  3  Wash.  554,  28  Pac.  925. 
Mistake  as  to  leeral  riffltts. 

Cited  in  Cunningham  v.  Duncan,  4  Wash.  508, 30  Pac.  647,  holding  one  not  aware 
of  inability  of  other  party  to  convey,  entitled  to  recover  money  paid  on  contract 
after  action  begun  for  specific  performance;  Morgan  v.  Morgan,  10  Wash.  122, 
38  Pac.  1054  (dissenting  opinion),  majority  holding  that  statute  of  limi- 
tations had  run  againa^  action  by '  divorced  wife,  resident  of  another 
state,  against  former  husband  to  set  aside  deed  of  community  land,  although 
ignorant  of  law  of  land  at  time  of  convej-ance;  Ormsby  v.  Graham,  123 
Iowa,  209,  98  N.  W.  724,  holding  vendee  not  entitled  to  specific  performance  of 
contract  to  convey  title  which  vendor  does  not  possess. 

Cited  in  footnote  to  Alton  v.  First  Nat.  Bank,  18  L.  R.  A.  144,  which  denies  in- 
dorsee's right  to  recover  back  amount  paid  under  mistaken  belief  as  to  liability. 

Distinguished  in  Konnerup  v.  Frandsen,  8  Wash.  555,  36  Pac.  493,  upholding 
right  to  specific  performance  of  contract  to  convey  community  land  where  wife 
encouraged  and  consented  to  contract,  ratified  performance,  and  accepted  benefits. 

Damaares. 

Cited  in  Engstrom  v.  Merriam,  25  Wash.  77,  64  Pac.  914,  holding  measure  of 
damages  for  failure  to  give  possession  of  leased  premises  for  new  business  is  dif- 
ference between  rent  and  rental  value;  West  Coast  Mfg.  &  Invest.  Co.  v.  West 
Coast  Improv.  Co.  31  Wash.  613,  72  Pac.  455,  holding  damages  for  breach  of  war- 
ranty to  be  proportionate  value  of  part  of  land  as  to  which  title  failed  to  whole 
tract. 

Cited  in  notes  (20  L.  R.  A.  757)  on  damages  in  lieu  of  injunction;  (52  L.  R.  A. 
241)  on  loss  of  profits  of  sale  or  purchase  as  damages. 

Ri^l^t   to   Jury  trial. 

Cited  in  Goldthwait  v.  Lynch,  9  Utah,  191,  33  Pac.  699,  holding  that  action  for 
damages  for  breach  of  contract  is  one  at  law,  to  be  tried  by  jury  where  such  trial 
demanded. 

IG  L.  R.  A.  625,  MOORE  v.  ROLIN,  89  Va.  107,  15  S.  E.  520. 
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16  Lr.  R.  A.  627,  ILLINOIS  C.  R.  CO.  v.  MINOR,  6D  Miss.  710,  11  So.  101. 
Carrier's  liability  to  passengers. 

Cited  in  Tall  v.  Baltimore  Steam  Packet  Co.  90  Md.  254,  47  L.  R.  A.  122,  foot- 
note p.  120,  44  Atl.  1007,  holding  carrier  not  liable  for  shooting  of  passenger  by 
fellow  passenger  quarreling  over  game  of  cards;  Gulf,  C.  &  S.  F.  R.  Co.  v.  Shields. 
9  Tex.  Civ.  App.  656,  28  S.  W.  709,  holding  that  railway  employee  must  exercise 
highest  care  and  diligence  to  prevent  jug  ct  alcohol  from  being  spilled  in  car, 
so  that  it  shall  not  ignite  and  burn  passenger. 

Cfited  in  footnotes  to  United  R.  &  Electric  Co.  v.  State,  54  L.  R.  A.  942, 
which  holds  carrier  liable  for  injuries  inflicted  on  passenger  by  drunken  passenger 
permitted  to  return  and  remain  after  removal;  Richmond  &  D.  R.  Co.  v.  Jeffer- 
son, 17  L.  R.  A.  571,  which  holds  colored  passenger  entitled  with  white  passenger 
to  protection;  Savannah,  F.  &  W.  R.  Co.  v.  Boyle,  59  L.  R.  A.  104,  which  denies 
carrier's  liability  for  shooting  of  passenger  by  negro  tramp  attempting  to  escape 
from  arrest  for  stealing  ride;  Sullivan  v.  JefiFerson  Ave.  R.  Co.  32  L.  R,  A.  167, 
which  denies  carrier's  liability  for  injury  to  passenger  whose  dress  ignites  by 
match  carelessly  thrown  by  other  passenger. 

Cited  in  note  (55  L.  R.  A.  719)  on  carrier's  liability  for  assault  on  passenger  by 
strikers,  mob,  or  third  persons. 

Objections    to    Instructions. 

Cited  in  Alexander  v.  Flood,  77  Miss.  926,  28  So.  787,  refusing  to  consider  objec- 
tions to  instructions  not  made  in  court  below. 

16  L.  R,  A.  631,  FLORIDA  SOUTHERN  R.  CO.  v.  HIRST,  30  Fla.  1,  32  Am.  St. 

Rep.  17,  11  So.  506. 
Direction   of  -rerdlct. 

Cited  in  De  Graflfenried  v.  Wallace,  2  Ind.  Terr.  662,  53  S.  W.  452,  holding  that 
court,  in  setting  aside  verdict  for  plaintiff,  should  direct  verdict  for  defendant; 
De  Graflfenried  v.  Wallace,  2  Ind.  Terr.  662,  53  S.  W.  452,  holding  that  court 
should  direct  verdict  for  defendant,  if  evidence  such  that  contrary  verdict  should 
be  set  aside. 

Relation  of  carrier  and  passenger. 

Cited  in  Jackson  v.  Grand  Ave.  R.  Co.  118  Mo.  220,  24  S.  W.  192,  holding  it  not 
unreasonable  that  passengers  should  acquaint  themselves  with  rules  adopted  for 
their  safety;  Berry  v.  Missouri  P.  R,  Co.  124  Mo.  304,  25  S.  W.  229  (dissenting 
opinion),  as  to. right  of  public  to  determine  when  an  exigency  may  demand  suspen- 
sion of  rules  of  railway  company;  Rawlings  v.  Wabash  R.  Co.  97  Mo.  App.  518, 
71  S.  W.  534,  holding  passenger  entitled  to  recover  for  inconvenience,  loss  of  time, 
labor,  and  necessary  expense  caused  by  being  carried  beyond  station. 

Ifeerllffence  of  passengrer* 

Cited  in  footnote  to  Florida  C.  &  P.  R.  Co.  v.  Sullivan,  61  L.  R.  A.  410,  which 
denies  negligence  of  white  passenger  in  riding  in  car  set  apart  for  negroes. 

Risks  assumed  by  passengrer. 

Cited  in  note  (19  L.  R.  A.  311)  on  what  risk  is  assumed  by  passenger  on  freight 
train. 

Meanlnar   of  vross   neffHarence. 

Cited  in  Florida  C.  &  P.  R.  Co.  v,  Foxworth,  41  Fla.  69,  79  Am.  St.  Rep.  149, 
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25  So.  338,  upholding  instruction  using  term  "gross  negligence"  where  it  appears 
that  it  was  not  intended  to  imply  that  injury  was  due  to  sole  fault  of  defendant; 
Ames  V.  Waterloo  &  C.  F.  Rapid  Transit  Co.  120  Iowa,  665,  95  N.  W.  161  (di»> 
senting  opinion),  as  to  liability  in  case  of  gross  negligence. 

l^irtlfnl    tnjarr. 

Cited  in  Aiken  v.  Holyoke  Street  R.  Co.  184  Mass.  272,  68  N.  E.  238,  holding 
failure  of  one  injured  to  exercise  due  care,  no  defense  to  action  for  wanton  and 
wilful  injury. 

Injartea   due   to  Joint  neflrltgrence   of  plaintiff   and    defendant. 

Cited  in  Florida  C.  &  P.  R.  Co.  v.  Foxworth,  41  Fla.  56,  79  Am.  St.  Rep.  149^ 
25  8o.  338,  holding  that  statute  allowing  recovery  for  injuries  due  to  negligence 
of  railroad  company,  contributed  to  by  one  inj^ired,  applies  to  action  brought  by 
latter's  representative. 

PanltlTO  dnmaerea* 

Cited  in  Florida  C.  &  P.  R,  Co.  v.  Mooney,  40  Fla.  35,  24  So.  148,  refusing 
punitive  damage  to  employees  injured  through  carelessness,  not  wanton,  recklesa 
indifference  of  engineer  of  shifting  engine. 

16  L.  R.  A.  640,  STERGER  v.  VAN  SICLEN,  132  N.  Y.  499,  28  Am.  St.  Rep. 
594,  30  N.  E.  987. 

Liability    for    Injnrr   to   licensee    or    trespamier. 

Cited  in  Flanagan  v.  Atlantic  Alcatraz  Asplialt  Co.  37  App.  Div.  480,  56  N. 
Y.  Supp.  18,  holding  owner  not  liable  to  servant  of  contractor  doing  work  on  prem- 
ises and  injured  by  fall  of  gate  while  engaged  on  business  of  his  own;  Reynolds  v» 
Van  Beuren,  155  N.  Y.  126,  42  L.  R.  A.  131,  49  N.  E.  263,  denying  right  of  re- 
covery against  advertisers  using  sign-board  on  building,  for  injuries  due  to  fall  of 
sign;  McCann  v.  Thilemann,  36  Misc.  148,  72  N.  Y.  Supp.  1076,  holding  that 
owner  of  vacant,  unfenced  lot  who  does  not  object  to  use  of  way  over  it  is  only 
required  to  protect  mere  licensee  from  wanton,  wilful  injury;  Wells  v.  Brooklyn 
Heights  R.  Co.  34  Misc.  46,  68  N.  Y.  Supp.  305.  holding  that  elevated  railroad 
company  owes  duty  to  licensee  to  avoid  running  him  down  with  locomotive;  Greene- 
V.  Linton,  7  Misc.  274,  27  N.  Y.  Supp.  891,  holding  owner  of  vacant  lots  not  liable 
for  drowning  of  child  in  cesspool  at  some  distance  from  street;  Moran  v.  Pull- 
man Palace  Car  Co.  134  Mo.  652,  33  L.  R.  A.  759,  56  Am.  St.  Rep.  543,  36  S. 
W.  659,  holding  owner  of  premises  on  which  pond  of  water  accumulated  not  liable 
for  drowning  of  lad  playing  in  pond;  Dobbins  v.  Missouri,  K.  &  T.  R.  Co.  91  Tex. 
63,  38  L.  R.  A.  675,  66  Am.  St.  Rep.  856,  41  S.  W.  62,  holding  railway  company 
not  liable  for  drowning  of  infant  in  pool  of  water  allowed  to  accumulate  on  its 
right  of  way;  Huebner  v.  Hammond,  80  App.  Div.  129,  80  N.  Y.  Supp.  295  (dis- 
senting opinion),  majority  holding  that  longshoreman  has  no  right  of  recovery  for 
injury  due  to  uptilted  grating  on  lighter,  upon  which  he  was  sent  by  his  foreman 
without  request  from  crew  of  lighter;  Speckman  v.  Boehm,  36  App.  Div.  264,  6ft 
N.  Y.  Supp.  758,  holding  erroneous,  instruction  that  lessor  liable  though  he  "did 
not  actually  know  of  decayed  condition  of  floor"  of  basement  into  which  injured 
party  was  sent  by  tenant  of  another  floor;  Jehle  v.  EUicott  Square  Co.  31  App. 
Div.  345,  52  N.  Y.  Supp.  366,  sustaining  nonsuit  against  owner  where  person 
killed  was  employee  of  independent  contrnrtor  using  elevator  in  uncompleted  and 
unaccepted  building:  Sunderlin  v.  Hollistor.  4  App.  Div.  486,  38  N.  Y.  Supp.  682, 
holding  it  error  to  dismiss  complaint  wlien  evidence  disclosed  that  plaintiff  fell 
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into  unguarded  elevator  hole  while  in  store  to  make  purchase.  McXeven  v.  Ar- 
nott,  4  App.  Div.  137,  38  X.  Y.  Supp.  759,  refusing  recovery  for  death  of  trespasser 
falling  from  runway  across  excavation  near  sidewalk;  Castoriano  v.  Miller,  1& 
Misc.  255,  71  X.  Y.  S.  R.  471,  36  N.  Y.  Supp.  419,  which  holds  brewery  not  liable 
for  injury  to  child  scalded  by  falling  into  slop  box  while  going  through  passage- 
way where  he  had  no  business  to  be;  Savannah,  F.  &  W.  R.  Co.  v.  Beavers,  113  Ga» 
413,  54  L.  R.  A.  321,  39  S.  £.  82,  holding  owner  of  lot  not  bound  to  guard  excava- 
tion from  chil'dren  coming  upon  it  as  mere  trespassers;  Clapp  v.  La  Grill,  103 
Tenn.  174,  52  S.  W.  134,  holding  owner  not  liable  for  injuries  to  one  rightfully  on 
premises  and  stepping  on  grating  that  gave  way  and  let  him  into  cellar,  when 
owner  could  not  have  known  condition  with  ordinary  care ;  Deyo  v.  Kingston  Con- 
sol.  R.  Co.  94  App.  Div.  584,  88  X.  Y.  Supp.  487  (dissenting  opinion),  majority 
holding  street  car  company  not  liable  for  negligence  of  servant  of  independent  con- 
tractofr  firing  skyrocket  injuring  spectator  paying  way  into  public  park; 
Cumberland  Teleg.  &  Teleph.  Co.  v.  Martin,  25  Ky.  L.  Rep.  789,  63  L.  R.  A.  470^ 
76  S.  W.  394,  holding  telephone  company  not  liable  for  death  of  pedestrian  by 
lightning  conducted  by  uninsulated  wire  under  stone  porch. 

Cited  in  footnote  to  Benson  v.  Baltimore  Traction  Co.  20  L.  R.  A.  714,  which 
denies  recovery  to  stud^it  falling  into  uncovered  vat  while  class  inspecting  power 
house  under  permission. 

Duty  of  oTrner  to  keep  premises  reasonably  safe. 

Cited  in  Fogarty  v.  Bogart,  59  App.  Div.  1 19,  69  X.  Y.  Supp.  47,  holding  that 
owner  of  apartment  house  owes  duty  of  keeping  place  reasonably  safe  for  one 
coming  to  inquire  about  rooms;  McGovern  v.  Standard  Oil  Co.  11  App.  Div.  593, 
42  X.  Y.  Supp.  595,  sustaining  verdict  for  death  of  brakeman  swept  off  car  passing 
under  cross-beam  placed  within  4  feet  of  top  of  car ;  Taylor  v.  Constable,  57  Hun, 
373,  10  X.  Y.  Supp.  607,  holding  that  overseer,  directed  by  commissioner  of  high- 
ways to  repair  bridge,  may  recover  for  personal  injuries  in  breaking  of  bridge 
while  driving  across  with  loaded  wagon;  Barrett  v.  Lake  Ontario  Beach  Improv. 
Co.  68  App.  Div.  613,  74  X.  Y.  Supp.  301  (dissenting  opinion),  majority  holding 
company  not  liable  for  death  of  boy  falling  from  toboggan  slide  by  slipping  be- 
neath lower  strip  of  guard  railing;  Frank  v.  Mandel,  76  App.  Div.  418,  78  X.  Y. 
Supp.  855;  Brady  v.  Klein,  133  Mich.  426,  62  L.  R.  A.  911,  95  X.  W.  557,  holding 
that  covenant  of  landlord  to  repair  does  not  inure  to  benefit  of  guest  or  licensee  of 
tenant. 

Cited  in  footnote  to  Baddeley  v.  Shea,  33  L.  R.  A.  747,  which  denies  liability  for 
injury  to  man  refusing  assistance  in  carrying  trunk,  by  breaking  of  platform  in 
apparently  good  condition. 

Distinguished  in  Delaney  v.  Pennsylvania  R.  Co.  78  Hun,  396,  29  X.  Y.  Supp. 
226,  holding  lessees  of  wharves  in  Xew  York  bound  to  keep  them  in  repair  for  pub- 
lic safety,  and  to  give  warning  when  they  are  being  repaired, 

16  L.  R.  A.  643,  DARLIXG  v.  XEW  YORK,  P.  &  B.  R.  CO.  17  R.  I.  708,  24  Atl. 

462. 
Contrlbatory  neirllgrence. 

Cited  in  Whipple  v.  Xew  York,  X.  H.  &  H.  R  .Co.  19  R.  I.  592,  61  Am.  St.  Rep. 
796,  35  Atl.  305,  holding  injury  to  brakeman  brushed  from  ladder  of  car  by  tele- 
graph pole  too  near  track  not  due  to  his  negligence,  where  he  had  no  warning  of 
its  proximity;  Xicholas  v.  Peck,  21  R.  I.  406,  43  Atl.  1038,  holding  it  contributory 
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negligence  to  walk  into  defect  in  sidewalk,  perfectly  obvious,  in  broad  daylight; 
Atchison,  T.  &  8.  F.  R.  Co.  v.  Rowan,  55  Kan.  286,  39  Pac.  1010,  holding  it  for 
jury  to  determine  negligence  of  brakeman  killed  by  striking  beams  of  low  bridge 
while  on  top  of  high  furniture  car,  when  no  warning  had  been  given. 

Cited  in  note  (41  L.  R.  A.  38)  on  kno\^  ledge  as  element  of  employer's  liability 
to  injured  servant. 

Distinguished  in  Piper  v.  Cambria  Iron  Co.  78  Md.  252,  27  Atl.  939,  which  holda 
master  not  liable  for  injury  to  employee  who  stepped  into  sp.\ce  between  car  and 
platform  while  unloading  car. 

Coercion  of  Jury. 

Cited  in  Edwards  v.  Murray,  5  Wyo.  159,  38  Pac.  681,  refu&lng  reversal  because 
bailiff  answered  question  of  juryman  as  to  when  judge  would  call  them  into  court: 
**I  suppose,  some  time  next  week." 

Cited  in  footnote  to  People  v.  Sheldon,  41  L.  R.  A.  644,  which  holds  jury  coerced 
where  they  have  been  kept  for  eighty- four  hours  in  small  room,  without  beds,  and 
have  reason  to  believe  still  further  detention  liable  unless  they  agree. 

16  L.  R.  A.  646,  ALLEN  v.  ALLEN,  96  Cal.  184,  30  Pac.  213. 
"When    rigrlita   are    vested. 

Cited  in  Falconer  v.  Simmons,  51  W.  Va.  176,  41  S.  E.  193,  holding  party  has  no 
vested  right  in  writ  of  certiorari  granted  on  strength  of  former  decision  which  has 
lieen  overruled;  Weston  v.  Ralston,  48  W.  Va.  190,  36  S.  E.  446,  holding  that  prop- 
erty cannot  vest  under  decision  which  is  later  declared  erroneous;  Allen  v.  Allen. 
38  C.  C.  A.  338,  9T  Fed.  627,  holding  that  equitable  action  in  Federal  court  cannot 
be  maintained  to  set  aside  judgment  in  state  court  because  of  impairment  of  obli* 
gation. 

Cited  in  footnote  to  Gross  v.  Whitley  County,  58  L.  R.  A.  394,  which  denies 
county  treasurer's  right  to  compensation  under  statute  in  force  during  first  term, 
for  services  during  second  term  under  different  statute. 
Kffect  of  statute  of  limitation  of  another  state  npon  riirltt  of  aetlon. 

Cited  in  note  (48  L.  R.  A.  637)  as  to  when  statute  of  limitations  will  govern 
actions  in  another  state  or  country. 
"When  court  decision  i»art  of  contract. 

Cited  in  footnotes  to  Haskett  v.  Maxey,  19  L.  R.  A.  379,  which  holds  construc- 
tion of  statute  of  descents  at  time  heirs  give  quitclaim  becomes  part  of  contract. 

16  L.  R,  A.  655,  DAVIS  v.  BROXSON,  2  N.  D.  300,  33  Am.  St.  Rep.  783,  50  N. 

W.  836. 
Repudiation   or   rescission   of   contracts. 

Cited  in  Gibbons  v.  Rente,  51  Minn.  505,  22  L.  R.  A.  85,  footnote  p.  83,  53  N. 
W.  756,  holding  that  party  to  executory  contract  may  stop  performance,  subject 
to  compensate  other  party  in  damages  for  breach ;  Ault  v.  Dustin,  100  Tenn.  383, 
45  S.  W.  981,  holding  that  party  to  contract  for  manufacture  of  rope  can  renounce 
it,  and  manufacturer  c^annot  complete  and  recover,  but  must  sue  for  damages 
for  breach;  Ward  v.  American  Health  Food  Co.  119  Wis.  25,  96  N.  W.  388,  hold- 
ing recovery  upon  breach  of  executory  advertising  contract  limited  to  damages 
sustained  thereby ;  McCall  Co.  v.  Jennings,  26  Utah,  465,  73  Pac.  639,  holding  ven- 
dee under  executory  contract  of  sale  liable  on  breach  only  for  resulting  damages. 
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Cited  in  note  (30  L.  R.  A.  70)  on  right  to  rescind  or  abandon  contract  because 
of  other  party's  default. 

Distinguished  in  P.  P.  Emory  Mfg.  Co.  v.  Salomon,  178  Mass.  584,  60  N.  E.  377, 
holding  that  anticipatory  notice  of  intention  not  to  fulfil  contract  to  deliver  goods 
by  certain  date  doe^  not  bind  other  party  as  conclusive  of  failure;  Stanford  v. 
McGill,  6  N.  D.  567,  38  L.  R.  A.  771,  72  X.  W.  »38,  holding  rescission  of  contract 
l)efore  performance  not  breach,  but  dispenses  with  offer  to  perform. 

Damaffea    for   breach    of   eontmct. 

Cited  in  Southern  Cotton-Oil  Co.  v.  Heflin.  39  C.  C.  A.  551.  99  Fed.  345,  holding 
measure  of  damages  on  breach  of  contract  for  failure  to  take  cotton-seed  meal  is 
difference  between  contract  price  and  market  price;  Oklahoma  Vinegar  Co.  v.  Car- 
ter, 116  Ga.  145,  69  L.  R.  A.  124.  footnote  p.  122,  94  Am.  St.  Rep.  112,  42  S.  E. 
378,  holding  damages  for  breach,  only  remedy  of  vendor  receiving  notice  before 
flhipment  that  goods  will  not  be  received. 

Distinguished  in  Martin  v.  Meles,  179  Mass.  118,  60  N.  E.  397,  holding  damages 
for  repudiation  of  contract  fixed  when  demand  made  under  contract. 

-Construction    of   contracts. 

Cited  in  Davis  v.  Ravenna  Creamery  Co.  48  Xeb.  478,  67  X.  W.  436,  holding 
subscribers  to  contract  to  secure  erection  of  creamery  liable  to  extent  of  subscrip- 
tion only. 

Disapproved  in  Gibbons  v.  Bente,  51  Minn.  507,  22  L.  R.  A.  85,  53  N.  W.  756, 
holding  obligation  of  subscriber  to  pay  for  erection  of  creamery  is  several  and  in- 
dependent, but  obligation  of  all  subscribers  is,  in  other  respects,  joint. 

16  L.  R.  A.  600,  BARXES  v.  BARXES,  95  Cal.  171,  30  Pac.  298. 
Dismissal  of  action. 

Cited  in  Boyd  v.  Steele,  6  Idaho,  633,  59  Pac.  21,  holding  dismissal  of  action  not 
defeated  by  failure  of  clerk  to  enter  formal  judgment. 

Mental  sufferinnr  and  cruelty  as  nrround   for  divorce. 

Cited  in  Smith  v.  Smith,  124  Cal.  652,  57  Pac.  573,  holding  that  complaint  con- 
tains no  cause  of  action  for  extreme  cruelty,  when  allegation  is  that  coarse 
epithets  were  applied  to  woman  who  was  accused  of  want  of  chastity;  Curl  v. 
Curl.  130  Cal.  639,  63  Pac.  65,  holding  it  question  of  fact  whether  grievous  mental 
anguish  was  caused  by  conduct  of  wife  intimately  associating  with  another  man; 
Mahnken  v.  Mahnken.  9  X.  D.  191,  82  X.  W.  870,  holding  grievous  mental  suf- 
fering sufficient  for  divorce,  although  there  be  no  bodily  injury;  Ring  v.  Ring 
(Ga.)  62  L.  R.  A.  884,  44  S.  E.  861,  holding  habitual  and  intemperate  use  of  mor- 
phine not  "cruel  treatement"  authorizing  divorce. 

Cited  in  footnote  to  Maddox  v.  Maddox,  52  L.  R.  A.  628,  which  denies  right  to 
divorce  for  cruelty  from  failure  to  provide  suitable  dwelling  house,  clothing,  and 
food. 

16  L.  R.  A.  664,  BALLARD  v.  BIRTOX,  64  Vt.  387.  24  Atl.  769. 
Svfllciency   of   consideration. 

Cited  in  Merchants'  Xat.  Bank  v.  Taylor,  66  Vt.  577,  29  Atl.  1012,  holding  that 
surrender  of  "trade  paper,"  to  take  in  lieu  thereof  note  secured  by  mortgage*,  is 
sufficient  consideration  to  bind  mortgagor  as  to  his  false  representations,  made 
in  such  transaction. 

L.  R.  A.  Ar.— Vol.  II.— 69. 
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"When  indomer  bonnd  on  certtflcate  of  deposit. 

Cited  in  footnote  to  Towle  v.  Starz,  36  L.  R.  A.  463,  which  requires  demand  on 
last  day  of  grace  on  expiration  of  six  months  on  certificate  of  deposit  containing 
provision  for  leaving  money  on  deposit  six  months,  and  not  bearing  interest  after 
maturity. 

Distinguished  in  Jackson  v.  Mclnnis,  33  Or.  531,  43  L.  R.  A.  129,  72  Am.  St.  Rep. 
755.  54  Pac.  884,  holding  demand  of  pa^'ment  on  receiver  of  insolvent  bank  .and 
notice  of  nonpayment  insufficient  to  bind  indorser  of  certificate  of  deposit  issued  by 
bank  before  insolvency. 

Time   of    payment. 

Cited  in  Citizens  Sav.  Bank  k  T.  Co.  v.  R^bbitt,  71  Vt.  186.  44  Atl.  71,  holding 
silorce  as  to  time  of  extension  of  note  and  time  of  payment  by  guarantor  leavea 
construction  to  be  reasonable  time  as  to  both. 

Judgment    by    appellate    court. 

Cited  in  Miltimore  v.  Bottom,  66  Vt.  172,  28  Atl.  872,  holding  that  appellate 
court,  on  reversal,  may  render  such  judgment  as  lower  court  should  have  rendered. 

Parol   evidence    to   explain    Indorsement. 

Cited  in  Young  v.  Sehon,  63  W.  Va.  137,  62  L.  R.  A.  505,  97  Am.  St  Rep.  970, 
44  S.  K.  136,  holding  parol  evidence  admissible  to  explain  liability  of  promisee 
and  another  as  indorsers  of  non- negotiable  note;  Lyndon  Sav.  Bank  v.  Interna- 
tiona] Co.  75  Vt.  231.  54  Atl.  191,  holding  that  real  obligation  of  indorser  in 
blank  on  promissory  note  may  be  shown  by  parol. 

16  L.  R.  A.  668,  BLUM  v.  SCHWARTZ  (Tex.)  20  S.  W.  54. 
Protection  of  lM»na  flde  pvrchaser  at  Judicial  sale. 

Cited  in  note  (21  L.  R.  A.  34,  54)  on  how  far  purchaser  at  execution- or  judicial 
sale  is  protected  as  bona  fide  purchaser. 

16  L.  R.  A.  674,  CINCINNATI,  H.  &  D.  R.  CO.  v.  KASSKN,  49  Ohio  St.  230,  31 

N.  E.  282. 
Liability   for  failure   to  avoid  accident. 

Cited  in  Lake  Shore  &  M.  S.  R.  Co.  v.  Schade,  15  Qhio  C.  C.  433,  sustaining  ver- 
dict for  plaintifiT  where  jury  might  have  found  that  engineer  was  not  keeping  care- 
ful  watch  and  failed  to  give  signals  on  approaching  crossing;  Summit  Coal  Co.  v. 
Shaw,  16  Ind.  App.  16,  44  N.  E.  676,  holding  erroneous,  instruction  that  plain- 
tifTs  negligence  will  not  prevent  recovery  if  defendant  could  have  avoided  acci- 
dent, if  not  limited  to  negligence  after  becoming  aware  of  other's  danger;  Balti- 
more &  O.  R.  Co.  V.  Hellenthal,  31  C.  C.  A.  418,  60  U.  R.  App.  156,  88  Fed.  120, 
holding  it  proper  to  submit  to  jury  question  whether  engineer  could  not  have 
stopped  train  after  first  becoming  aware  of  child  on  track;  Gahagan  v.  Boston 
&  M.  R.  Co.  70  N.  H.  450,  50  Atl.  146,  sustaining  nonsuit  where  there  was  nothing 
in  man's  appearance  or  gait  to  indicate  to  engineer  of  approaching  train  that  he 
was  not  fully  aware  of  danger  of  croissing  ahead  of  train ;  Snyder  v.  Cleveland.  C. 
C.  &  St.  L.  R.  Co.  60  Ohio  St.  497,  54  N.  E.  475,  holding  railroad  owes  duty  to  sta- 
tion  agent  necessarily  on  track,  to  keep  lookout  so  as  to  prevent  his  being  run 
down  by  train  giving  no  warning  of  its  approach. 

Distinguished  in  Erie  R.  Co.  v.  McCormick.  69  Ohio  St.  53.  08  N.  E.  571.  holding 
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knowledge  of  engineer  in  time  to  prevent  accident  necessary  to  support  recovery 
for  injury  to  one  on  track. 

Proximate  cause. 

Cited  in  Lake  Shore  &  M.  S.  R.  Co.  v.  Eblert,  19  Ohio  C.  C.  183,  holding  negli- 
gence of  railway  employees  in  failing  to  give  warning  of  approaching  train  to  one 
negligently  standing  close  to  track,  proximate  cause  of  death. 

Cited  in  footnote  to  Daniels  v.  New  York,  N.  H.  &  H.  R.  Co.  62  L.  R.  A.  751, 
which  holds  carrier  not  liahle  for  death  by  suicide  of  one  rendered  insane  by  neg- 
ligent injury;  Southern  IX.  Co.  v.  Webb,  59  L.  R.  A.  109,  which  holds  negligent 
jolting  of  train,  hurling  passenger  through  door  on  track  insensible,  cause  of  deatli 
by  train  of  other  company;  Western  R.  Co.  v.  Mutch,  21  L.  R.  A.  316,  which  holds 
excessive  speed  not  proximate  cause  of  death  of  boy  attempting  to  catch  on  train; 
People  V.  Lewis,  45  L.  R.  A.  783.  which  holds  that  suicide  of  person  mortally 
wounded  does  not  relieve  assailant  from  guilt  of  manslaughter. 

Contrlbntorjr  nefrltflreiice. 

Cited  in  Schweinfurth  v.  Cleveland,  C.  C.  &  St.  L.  R.  Co.  60  Ohio  St.  223,  54 
N.  E.  89,  holding  erroneous,  instruction  that  verdict  must  be  for  defendant  if  neg- 
ligence, however  slight,  of  plaintiff  contributed  to  accident;  Krause  v.  Morgan, 
.53  Ohio  St.  37,  40  N.  E.  886,  holding  that  miner  must  be  free  from  negligence  to 
make  operator  liable  for  injury  due  to  explosion  of  fire  damp  under  statute  giv- 
ing right  of  action. 

Duty  of  carrier  toward  dtnabled  patiNenHrer. 

Cited  in  footnote  to  Reed  v.  Louisville  &  N.  R.  Co.  44  L.  R.  A.  823,  which  re- 
quires railroad  company  to  stop  and  rescue  passenger  fallen  or  thrown  from  train, 
only  when  possible  without  risk  of  collision. 

Cited  in  note  (19  L.  R.  A.  328)  on  exposure  of  drunken  passenger  to  danger  by 
ejection  from  car. 

Jjout    clear   chance. 

Cited  in  footnote  to  Baltimore  Consol.  R.  Co.  v.  Armstrong,  54  L.  R.  A.  424, 
w-hich  denies  liability  towards  one  caught  between  two  street  cars  by  becoming 
confused  after  assenting  to  motorman^s  instructions  as  to  reacliing  safe  place. 

Cited  in  note  (55  L.  R.  A.  458)  on  doctrine  of  last  clear  chance. 

Distinguished  in  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Redding,  140  Ind.  104,  34 
L.  R.  A.  768,  39  N.  E.  921,  holding  carrier  not  guilty  of  wanton  neglect  of  duty 
in  not  stopping  freight  train  on  up  grade  to  remove  boy  who  had  jumped  on  car 
and  fallen  from  and  under  it. 

16  L.  R.  A.  677,  LEWIS  v.  ARBUCKLF,  85  Iowa,  335,  52  N.  W.  237. 
LeffalltF  of  acts  an  affected  by  iniianlty  or  nndne  Influence. 

Cited  in  Chambers  v.  i^rady,  100  Iowa,  627,  69  N.  W.  1015,  refusing  to  set  aside 
deed  of  parent  to  child  where  grantor,  of  undoubted  soundness  of  mind,  lived  with 
grantee,  who  took  care  of  him  in  sickness  and  in  health ;  Ramsdell  v.  RamsdelU 
128  Mich.  116,  87  N.  W.  81,  sustaining  deed  by  insane  person  executed  in  lucid 
interval. 

Cited  in  footnotes  to  Orchardson  v.  Cofield,  40  L.  R.  A.  256,  whicii  holds  wilT 
prompted  by  delusion,  induced  by  belief  in  spiritualism,  that  beneficiary  giftofT 
witli  spiritual  powers  invalid;  People  v.  Gihnan,  46  I..  R,  A.  218,  which  holds  con- 
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spiracy  to  cheat  by  materializing  seances  of  professed  medium  punishable,  though 
obvious  humbug. 

Cited  in  note  (37  L.  R.  A.  270)  on  what  are  insane  delusions. 


16  L.  R.  A.  681,  Re  LALLY,  85  Iowa,  49,  51  N.  W.  1155. 
Cuatody,   education,  and    welfare   of  child. 

Cited  in  Hadley  v.  Forrest,  112  Iowa,  126,  83  N.  W.  822,  refusing  custody  of 
her  child  to  divorced  woman  of  loose  character,  and  without  means,  seeking  to  ob- 
tain it  from  lady  in  whose  care  it  had  been  left ;  State  v.  Bailey,  157  Ind.  330,  .59 
L.  R.  A.  437,  61  N.  E.  730,  holding  that  parent  may  be  compelled  by  statute  to 
educate  child;  Miller  v.  Miller,  123  Iowa,  K-O,  98  X.  VV.  631,  holding  abandon- 
ment of  child  by  parent  not  made  out  in  absence  of  adoption  proceedings,  by  dec- 
laration of  father  at  death  of  wife. 

Cited  in  footnotes  to  Hibbette  v.  Bains,  51  L.  R.  A.  83ft,  which  sustains  father's 
right  to  custody  of  child,  notwithstanding  assent  to  wife's  deathbed  contract  to 
give  custody  to  her  relatives ;  Stapleton  v.  Poynter,  53  L.  R.  A.  784,  which  uphohl* 
custody  of  child  taken  against  its  will  from  wealthy  grandparent  and  given  to 
parent  of  moral  habfts;  People  v.  Ewer,  25  L.  R.  A.  794,  which  holds  valid,  act 
prohibiting  employment  of  girls  under  fourteen  as  dancers  or  in  theatrical  exhi- 
bitions; Re  Reiss,  25  L.  R.  A.  708,  which  denies  power  of  court  to  compel  father 
to  send  children  to  visit  tlif ir  grandmother;  Kelaey  v.  Green.  38  L.  R.  A.  471, 
which  denies  absolute  right  of  guardian  appointed  on  father's  application,  as 
against  guardian  appointed  in  other  state  where  child  actually  resides;  Anderson 
v.  Young,  44  L.  R.  A.  277,  which  sustains  court's  power  to  uphold,  in  interest  of 
child,  custody  held  under  void  agreement  with  parent;  State  ex  rel.  Lasserre  v. 
Michel,  54  L.  R.  A.  927,  which  denies  father's  absolute  right  to  custody  of  minor 
child:  Re  Young,  36  L.  R.  A.  224,  which  upholds  grandparents'  right  to  custody 
of  children  to  exclusion  of  father's  sister  appointed  guardian  by  his  will. 

16  L.  R.  A.  6S4.  PEOPLE  v.  BRIDGES.  142  111.  30,  31  N.  E.  115. 
Fish    and    flrame    la^va    affecting    priirate    rinrlita. 

Cited  in  State  v.  Theriault,  70  Vt.  624,  43  L.  R.  A.  293,  67  Am.  St.  Rep.  695, 
41  Atl.  1030.  holding  valid,  act  prohibiting  fishing  for  a  certain  period  in  private 
streams  in  which  fish  placed  by  fish  commissioner;  Peters  v.  State,  96  Tenn.  688, 
33  L.  R.  A.  115,  footnote  p.  114,  36  S.  W.  309.  holding  act  to  protect  fish,  affecting 
all  waters,  valid  notwithstanding  private  ownership  of  bo^^ies  of  water;  People  v. 
Doxtater,  75  Hun.  477,  27  X.  Y.  Supp.  481,  holding  that  exclusive  ri«jht  of  fishinjj 
in  lake  connecting  with  navigable  river,  emptying  into  large  lake,  is  subordinate 
to  regulations  prencribed  by  legislature  for  general  good;  Re  Eberle,  98  Fed.  297, 
holding  valid,  statute  requiring  payment  of  license  fee  by  nonresident  for  privilege 
of  hunting. 

Cited  in  footnotes  to  State  v.  McCJuire,  21  L.  R.  A.  478,  which  holds  having  in 
possession  during  close  season  fish  previously  caught  not  an  offense;  State  v. 
Mrozinski.  27  L.  R.  A.  76,  which  holds  valid,  absolute  prohibition  against  taking 
fish  otherwise  than  by  hook  and  line,  with  specified  exceptions. 

Cited  in  notes  (30  L.  R.  A.  585)  on  governinental  control  over  right  of  fishery; 
(60  L.  R.  A.  500,  501,  .-)02,  512)   in  right  to  fish. 

Distinguished  in  People  v.  Miner,  144  111.  312,  19  L.  R.  A.  348,  33  N.  E.  40, 
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which  holds  party  is  twice  put  in  jeopardy  under  statute  giving  right  of  appeal 
from  acquittal  in  criminal  case  for  illegal  fishing. 

16  L.  IL  A.  688,  STATE  ex  ret,  HARTFOFD  v.  CRAIG,  132  Ind.  54,  32  Am.  St. 

Rep.  237,  31  N.  E.  352. 
^What   **town**   or   ''city-"   Includes. 

Cited  in  Indianapolis  v.  Higgins,  141  Ind.  9,  40  N.  K  671,  declaring  word 
"town"  to  be  generic,  including  cities,  in  act  prohibiting  driving  on  sidewalks. 

Cited  in  footnote  to  Gibson  v.  Wood,  43  L.  R.  A.  699,  which  holds  residence  in 
suburb  before  annexation,  residence  within  city  lor  purpose  of  determining  eligi- 
bility to  city  office. 

16  L.  R.  A.  689,  JENKINS  v.  BALLANTYNE,  8  btah,  245,  30  Pac.  760. 
Police    poTrer    over,    and    property    In,    doRS. 

Cited  in  Hagerstown  v.  Witmer,  86  Md.  302,  39  L.  R.  A.  664,  37  Atl.  965, 
holding  ordinance  providing  that  dogs  running  at  large  shall  be  impounded  and,  if 
not  redeemed,  killed,  reasonable  police  regulation;  Fox  v.  Mohawk  &  H.  River 
Humane  Soc.  165  N.  Y.  521,  51  L.  R.  A.  684,  80  Am.  St.  Rep.  767,  59  N.  E.  353, 
upholding  statute  requiring  payment  of  license  fee  to  society  for  prevention  of 
cruelty  to  animals  by  owners  of  dogs  within  cities  of  certain  size;  Sentnell  v.  New 
Orleans  &  C.  R.  Co.  166  U.  S.  704,  41  L.  ed.  1171,  17  Sup.  Ct.  Rep.  693,  holding 
statute  within  police  power  of  state  which  enacts  that  dogs,  to  be  protected,  must 
be  placed  on  assessment  rolls,  and  that  owner  cannot  recover  greater  value  for 
killing  them  than  that  he  has  thus  fixed.  Walker  v.  Towle,  156  Ind.  642,  53  L. 
R.  A.  751,  59  N.  E.  20,  holding  valid,  ordinancp  requiring  dogs  to  be  muzzled,  and 
making  it  duty  of  certain  officers  to  kill  dogs  unmuzzled;  Salley  v.  Manchester  & 
A.  R.  Co.  54  S.  C.  485,  71  Am.  St.  Rep.  810,  32  S.  E.  526,  sustaining  property 
right  in  dogs  sufficient  to  maintain  action  for  killing  them  on  railway  tracks. 

Cited  in  footnotes  to  Bowers  v.  Horan,  17  L.  R.  A.  773,  which  holds  that  bark- 
ing and  chasing  of  cats  and  tracking  newly  painted  porch  will  not  justify  kill- 
ing of  dog;  Nehr  v.  State,  17  L.  R.  A.  771,  which  authorizes  killing  of  dog  wtihoiit 
collar;  Gibson  v.  Harrison,  54  L.  K.  A.  268,  which  holds  exaction  of  fee  of  $1.50 
for  privilege  of  keeping  dog  authorized  by  statute;  Hodges  v.  Causey,  48  L.  R. 
A.  05,  wliich  denies  right  to  kill  trespassing  dog  whose  owner  notified  to  keep 
him  from  premises. 

Cited  in  notes  (37  L.  R.  A.  659)  on  liability  of  railroad  for  killing  dogs;  (40 
L.  R.  A.  510)  on  property  rights  in  dogs. 

16  L.  R.  A.  691,  STATE  ea?  rel.  OLSON  v.  BROW'N,  50  Minn.  363,  36  Am.  St.  Rep. 

651,  52  N.  W.  935. 
Reform   ■choolM. 

Cited  in  Re  Sanders,  53  Kan.  200.  23  L.  R.  A.  606.  footnote  p.  003,  36  Pac.  348, 
holding  that  probate  judge  cannot  commit  boy  under  sixteen  to  reformatory,  with- 
out his  consent  and  against  objection  of  parents:  State  r-x  rel.  Schulman  v.  Phillips. 
73  Minn.  79,  75  N.  W.  1029.  upholding  act  relatinjr  to  training  school  for  boys  and 
girls  as  not  providing  for  cruel,  unusual,  or  unequal  punishment. 

Cited  in  footnote  to  People  cir  rel.  Bradley  v.  Illinois  State  Reformatory,  23  L. 
R.  A.  139,  which  holds  lawful,  conimittal  of  infants  to  reformatory  with  maximum 
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sentence,  subject  to  reduction ;  Re  Knowack,  44  L.  R.  A.  699,  which  sustains  power 
of  supreme  court  to  restore  to  parents  children  committed  to  charitable  institution. 

"Writ  of  liabeaa  corpus  soagrht   on   const!  to  tlonal   arronndJi. 

Cited  in  note  (39  L.  R.  A.  456)  on  decision  against  constitutional  right  aa  nul- 
lity subject  to  collateral  attack. 

Jury  trial. 

Cited  in  footnote  to  Hall  v.  Armstrong,  20  L.  R.  A.  366,  which  denies  right  to 
jury  trial  in  actions  of  book  account. 

16  L.  R.  A.  695,  COLbMBUS  v.  COLUMBUS,  82  Wis.  374,  52  N.  W.  425. 
liCHTtalatlve    control    of    mnniclpalities. 

Cited  in  note  (48  L.  R.  A.  488)  on  power  of  legislature  to  impose  burdens  on 
municipalities  and  to  control  their  local  administration  and  property. 

16  L.  R.  A.  699,  Re  MCLAUGHLIN,  4  Wash.  570,  30  Pac.  651. 
"Wlien   marrlaare  consammated. 

Followed  in  Kelley  v.  Kitsap  County,  5  Wash.  523,  32  Pac.  554.  holding  issue 
of  white  man  and  Indian  woman,  who  was  bought  from  her  relatives  for  few  dol- 
lars, cannot  inherit  father's  estate. 

Cited  in  Re  Smith,  4  Wash.  703,  17  L.  R.  A.  574,  30  Pae.  1059,  holding  lawful 
marriage  not  instituted  by  cohabitation  so  as  to  entitle  woman  as  to  adminis- 
tration as  widow;  Re  Wilbur,  14  Wash.  246,  44  Pac.  262,  declaring  invalid,  mar- 
riage between  white  man  and  Indian  woman  according  to  Indian  customs;  Re 
Wilbur,  8  Wash.  41,  40  Am.  St.  Rep.  886,  35  Pac.  407,  holding  marriage  between 
white  man  and  Indian,  void  under  territorial  law,  not  validated  by  cohabitation 
after  repeal  of  law;  Hatch  v.  Ferguson,  57  Fed.  971,  holding  right  to  dispose  by 
will  of  land  acquired  during  cohabitation,  but  before  marria'ge,  not  affected  by 
community  property  law. 

Cited  in  footnotes  to  Hilton  v.  Roylance,  58  L.  R.  A.  723,  which  sustains  seal- 
ing for  time  and  eternity  under  Mormon  marriage  ceremony;  Ninis  v.  Thompson, 

17  L.  R.  A.  847,  which  holds  marriage  shown  by  evidence;  University  of  Michigan 
V.  McGuckin,  57  L.  R.  A.  917,  which  holds  lawful  marriage  shown  between  persons 
whose  cohabitation  originally  meretricious,  by  continued  cohabitation  after  disa- 
bility removed,  and  birth  of  children  baptized  as  legitimate. 

Disapproved  in  Western  U.  Teleg.  Co.  v.  Procter,  6  Tex.  Civ.  App.  303,  25  S. 
W.  811,  holding  that  girl  under  eighteen  cannot  marry  without  parent's  consent, 
a  statutory  license,  or  ceremony. 

Comnion-law   marriage* 

Cited  in  Offield  v.  Davis,  100  Va.  258,  40  S.  E.  910,  holding  common-law  mar- 
riage void  under  statute  requiring  license;  Re  Strauthers,  34  Pittsb.  L.  J.  N.  S. 
340,  holding  children  of  common-law  marriage  in  Virginia,  illegitimate. 

16  L.  R.  A.  707,  MANN  v.  JACKSOX,  84  Me.  400,  30  Am.  St.  Rep.  358,  24  Atl. 
886. 

"What   !■  restraint  on  marrlaare. 

Cited  in  footnotes  to  King  v.  King,  52  L.  R.  A.  157.  which  authorizes  recovery 
on  fully  executed  promise  to  care  for  person  for  life,  though  accompanied  by  void 
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promise  not  to  marry;  Herd  v.  Catron,  37  L.  R.  A.  731,  which  sustains  condition 
in  devise  to  widow  that  remarriage  shall  terminate  estate ;  Ransdell  y.  Boston,  43 
L.  R.  A.  526,  which  sustains  condition  in  will  that  gift  to  son  shall  be  for  life 
only,  unless  divorce  procured  in  pending  suit. 

■ 

16  L.  R.  A.  710,  McKINNEY  v.  STATE,  3  Wyo.  719,  30  Pac.  293. 

16  L.  R.  A.  715,  WOOD  v.  McGRATH,  150  Pa.  451,  24  Atl.  682. 
Municipal  poorer  o^er  streets  and  drainage. 

Cited  in  Flynn  ▼.  Shenandoah,  3  Lack.  Legal  News,  234,  19  Pa.  Co.  Ct.  626, 
liolding  that  borough  may  empty  drainage,  and  permit  private  citizens  to  drain 
into  natural  stream,  if  flowage  not  unreasonably  increased;  Boyden  v.  Walkley, 
113  Mich.  612,  71  N.  W.  1099,  permitting  private  citizen  to  construct  private 
«ewer  at  own  expense  in  streets,  if  city  has  no  sewer  system;  Middletown  Drain- 
age Co.  y.  Middletown,  1  Dauphin  Co.  Rep.  112,  holding  that  borough  can  grant 
to  private  citizen  right  to  lay  drainage  pipes  in  streets;  Sandy  Lake  v.  Sandy 
Lake  &  S.  Gas.  Co.  16  Pa.  Super.  Ct.  240,  holding  that  borough  can  permit  pri- 
vate citizens  to  lay  gas  pipes  under  its  streets. 

Injunctions. 

Cited  in  Hafer  v.  Guynan,  20  Pa.  Co.  Ct.  330,  7  Pa.  Dist.  R.  26,  refusing  to  en- 
join as  nuisance  use  of  church  turned  into  boiler  shop  near  to  railway  upon 
which  trains  run  night  and  day ;  Gitt  v.  Hanover,  12  Lane.  L.  Rev.  374,  4  Pa.  Dist. 
R.  608,  enjoining  borough  from  cutting  down  tree  in  sidewalk  as  widened  because 
not  in  pursuance  of  general  ordinance. 

Distinguished  in  Com.  ex  rel.  Tyrone  v.  Stevens,  178  Pa.  662,  39  W.  N.  C.  376, 
SQ  Atl.  166,  upholding  right  to  enjoin  construction  of  wall  in  stream,  increasing 
•danger  from  floods. 

16  L.  R.  A.  719,  ROTHSCHILD  v.  DOUGHER,  85  Tex.  332,  34  Am.  St.  Rep.  811, 

20  8.  W.  142. 
AGknoTRledarment    before    Interested    partjr* 

Cited  in  Baxter  v.  Howell,  7  Tex.  Civ.  App.  201,  26  S.  W.  453,  holding  tliat 
'Chattel  mortgage  cannot  be  acknowledged  before  one  of  beneficiaries  under  it; 
Miles  V.  Kelley,  16  Tex.  Civ.  App.  153,  40  S.  W.  499,  denying  validity  of  contract 
to  create  mechanic's  lien  on  homestead  property  in  favor  of  association,  where 
Acknow^ledgment  was  taken  before  officer  of  association;  Kothe  v.  Krag-Reynolds 
•Co.  20  Ind.  App.  301,  50  N.  E.  594,  holding  acknowledgment  of  chattel  mortgage 
to  corporation  void  when  taken  by  its  secretary;  Bexar  Bldg.  &  L.  Asso.  v.  Heady, 
21  Tex.  Civ.  App.  156,  57  S.  W.  583,  holding  that  disqualification  of  notary  to 
take  acknowledgment  when  interested  is  not  affected  by  lack  of  constitutional 
provision  relating  to  it;  Iron  Belt  Bldg.  &  L.  Asso.  v.  Groves,  96  Va.  140,  31  S.  E. 
23,  denying  validity  to  trust  deed  in  which  acknowledgment  was  taken  before 
trustee,  although  he  was  ignorant  of  fact  that  he  was  named  in  it;  Silcock  v. 
Baker,  26  Tex.  Civ.  App.  509,  61  S.  W.  939,  holding  deed  of  married  woman,  ac- 
Icnowledged  before  husband,  void. 

Cited  in  note  (33  L.  R.  A.  334,  337)  on  right  of  interested  persons  to  take 
Acknowledgment. 
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16   L.   R.   A.    721,   GRAND   RAPIDS   SCHOOL   FURNITURE   CX).   v.   HANEY 
SCHOOL  FURNITURE  CO.  92  Mich.  558,  31  Am.  St.  Rep.  611,  52  N.  W.  1009. 
Lilbel    of    mannffictared    article. 

Cited  in  footnote  to  Marlin  Firearms  Co.  v.  Shields,  59  L.  R.  A.  310,  which  de- 
nies riglit  to  injunction  against  publishing  unjust  and  malicious  criticism  of 
manufactured  article. 

16  L.  R.  A.  723,  REECE  v.  KYLE,  49  Ohio  St.  475,  31  N.  E.  747. 
"What    Is   champerty. 

Cited  in  Brown  v.  Ginn,  66  Ohio  St.  325,  64  N.  E.  123,  holding  agreement  by- 
attorney  to  prosecute  suit  in  own  name,  take  all  risks  and  assume  all  expenses^ 
receiving  compensation  of  recovery,  champertous;  Getchell  v.  Welday,  2  Ohio  N. 
P.  390,  holding  agreement  to  obtain  evidence  and  judgment  in  consideration 
of  assignment  of  part  of  said  judgment,  champeicous;  Pittsburg,  C.  C.  &  St.  L.  R. 
Co.  V.  Volkert,  58  Ohio  St.  372,  50  N.  E.  924,  holding  contract  to  perform  further 
legal  services,  if  error  proceedings  instituted  after  judgment  obtained,  not  cham- 
pertous. 

Cited  in  footnotes  to  Irwin  v.  Curie,  58  L.  R.  A.  830,  which  sustains  right  of 
person  placing  demands  in  attorney's  hands  to  recover  agreed  compensation,, 
though  statute  forbids  such  agreements;  Newman  v.  Freitas,  50  L.  R.  A.  .548, 
which  holds  void,  contract  to  pay  attorney  one  third  of  all  amounts  recovered  in 
divorce  suit;  Croco  v.  Oregon  Short-Line  R.  Co.  44  L.  R.  A.  285,  which  authorizes 
agreement  that  attorney's. compensation  shall  depend  on  successes  and  be  payable 
out  of  proceeds  of  litigation ;  Johnson  v.  Van  Wyck,  41  L.  R.  A.  520.  which  holds 
agreement  by  attorney  to  prosecute  suit  at  own  expense  for  half  of  recovery > 
champertous. 

16  L.  R.  A.  729,  BOYD  v.  SELMA,  96  Ala.  144,  11  So.  393. 
Sltnii  of  taxable  property. 

Followed  in  State  v.  Kidd.  125  Ala.  420,  28  So.  480,  holding  that  situs  of  shares 
of  stock  for  purpose  of  taxation  is  owner's  domicil. 

Cited  in  Re  Fair,  128  Cal.  614,  61  Pac.  184,  holding  negotiable  railroad  bonds 
taxable  at  residence  of  owner;  State  v.  Scottish-American  Mortg.  Co.  76  Minn. 
162,  78  N.  W.  962,  holding  notes  held  by  nonresident,  but  secured  by  mortgages  on 
residents"  real  estate,  not  taxable,  though  loan  negotiated  by  local  agents;  Na- 
tional Dredging  Co.  v.  State,  99  Ala.  467,  12  So.  720.  holding  personal  property 
within  and  used  in  state,  owned  by  nonresident,  taxable  where  found;  Buck  v. 
Miller,  147  Ind.  695,  37  L.  R.  A.  388,  62  Am.  St.  Rep.  436,  47  N.  E.  8.  hohbii^ 
that,  for  taxation,  term  "personal  property"  includes  bonds,  notes,  choses  in  ac- 
tion, and  other  evidences  of  credits,  and  that  their  situf^  is  place  where  used  in 
business. 

Cited  in  footnotes  to  Re  Whiting.  34  L,  R.  A.  232.  which  holds  bonds  of  foreign 
corporation  within  state,  though  owned  by  nonresident,  subject  to  transfer  tax ; 
Liverpool  &  L.  &  G.  Ins.  Co.  v.  Board  of  Assessors.  45  L.  R.  A.  524,  which  liolds 
situs  of  debt  due  nonresident  is  at  creditor's  domicil  for  purpose  of  taxation ; 
Allen  v.  National  State  Bank,  52  L.  R.  A.  760,  which  sustains  right  of  state  to 
tax  nonresident  mortgagee's  interest  in  land  within  state;  Kingman  County  v. 
Ijeonard,  34  L.  R.  A.  810,  which  denies  right  under  statute  to  tax  judgments 
owned  bv  nonresidents. 
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Situs  of  property   for  smraishiiieiit. 

Cited  in  Louisville  &  N.  R.  Co.  v.  Nash,  118  Ala.  486,  41  L.  R.  A.  332,  72  Am. 
St.  Rep.  181,  23  So.  825,  holding  that  situs  of  debt  for  purpose  of  garnishment  is 
domicil  of  creditor. 

I>efeiiaeii  In  aetioim  on   tax  bills. 

Cited  in  Verdin  v.  St.  Louis,  131  Mo.  116,  33  S.  W.  480  (dissenting  opinion), 
as  to  right  of  taxpayer  in  possession  of  land,  if  sued,  to  resist  action  on  ground  of 
invalidity  of  ordinance. 

16  L.  R.  A.  737,  STATE  ex  rel.  SHERMAN  v.  GEORGE,  22  Or.  142,  29  Am.  St. 
Rep.  586,  29  Pac.  366. 

Poorer   of   appointment    to   oHice. 

Cited  in  State  ex  rel.  Wagner  v.  Compson,  34  Or.  28,  54  Pac.  349,  and  Eddy  v. 
Kincaid,  28  Or.  558,  41  Pac.  156,  upholding  right  of  legislature  to  appoint  rail- 
road commissioners;  State  ex  rel.  Trauger  v.  Nash,  66  Oliio  St.  619,  64  N.  E.  558, 
holding  that  where  power  of  appointment  to  fill  vacancy  has  been  delegated  to  leg- 
islature by  people,  direction  to  governor  to  perform  duty  makes  it  purely  minis- 
terial; Atty.  Gen.  ex  rel.  Maybury.v.  Bolger.  128  Mich.  360.  87  N.  W.  366,  uphold- 
ing act  providing  for  appointment  of  park  commissioner  by  common  council  of 
city. 

Cited  in  footnotes  to  Johnson  v.  State,  38  L.  R.  A.  373,  which  holds  void,  stat- 
ute depriving  governor  of  power  to  appoint  judges  of  inferior  court  by  changing 
its  name:  People  ex  rel.  Richardson  v.  Henderson,  22  L.  R.  A.  751,  which  denies 
inherent  power  of  the  executive  to  appoint  ofiBcers;  Fox  v.  McDonald,  21  L.  R.  A. 
529,  which  holds  power  to  appoint  to  office  to  fill  vacancy  not  inherent  in 
governor. 

l^earislative   poorer    over   local    indebtedness. 

Cited  in  Travelers*  Ins.  Co.  v.  Oswego  Twp.  7  C.  C.  A.  678,  19  U.  S.  App.  321, 
59  Fed.  67,  holding  valid,  act  authorizing  township  to  scale  down  and  refund 
bonded  indebtedness;  Simon  v.  Northup,  27  Or.  496,  30  L.  R,  A.  176,  40  Pac.  560, 
upholding  act  to  create  debt  against  city  without  its  consent,  for  acquiring 
bridges  and  ferries. 

L6  L.  R.  A.  743,  WOODARD  v.  WOODARD,  36  S.  C.  118,  15  S.  E.  355. 

16  L.  R.  A.  745,  BATES  v.  BABCOCK,  95  Cal.  479,  29  Am.  St.  Rep.  133,  30  Pac. 

605. 
Objections   to  complaint   after  Jodirment. 

Cited  in  South  San  Bernardino  Land  &  Improv.  Co.  v.  San  Bernardino  Nat. 
Bank.  127  Cal.  247,  59  Pac.  (599,  holding  defendant  not  having  appealed  from 
judgment  cannot  object  to  complaint,  unless  so  defective  that  judgment  cannot  be 
sustained. 

Partaersbip  property  in  land. 

Cited  in  Smith  v.  Putnam,  107  Wis.  162,  82  N.  W.  1077,  holding  that  contract 
for  partnership  dealing  in  land  is  within  statute  of  frauds  unless  fully  executed 
as  to  such  land,  when  rights  of  parties  may  be  enforced;  Moran  v.  Mclnerney,  129 
Cal.  31,  61  Pac.  575,  holding  that,  in  action  for  dissolution  of  copartnership,  real 


1098       L.  R.  A.  CASES  AS  AUTHORITIES  [16  L.  R  A 

estate  should  be  treated  as  personal  property,  and  sold  to  pay  debts,  and  residue 
distributed. 

Cited  in  note  (27  L.  R.  A.  466,  477)  as  to  when  real  estate  will  be  considered 
partnership  property. 

Parol  airreements  Drlthtn  statate  off  ffnmds. 

Cited  in  footnote  to  Greenwood  v.  Law,  19  L.  R.  A.  688,  which  holds  parol  agree- 
ment to  sell  and  assign  bond  and  mortgage  within  statute  of  frauds. 

16  L.  R.  A.  752,  PEOPLE  ex  rel  KUNZE  v,  FT.  WAYNE  &  E.  R.  CO.  92  Mich. 

622,  52  N.  W.  1010. 
HrhAt  use  of  street  !•  additional  servltode. 

Followed  in  Dean  v.  Ann  Arbor  Street  R.  Co.  93  Mich.  331,  53  N.  W.  396,  hold- 
ing that  electric  street  railway  may  not  be  added  servitude  on  abutting  land; 
Birmingham  Traction  Co.  v.  Birmingham  R.  &  Electric  Co.  119  Ala.  142,  43  L.  R. 
A.  235,24  So.  502;  Detroit  v.  Detroit  City  R.  Co.  56  Fed.  874;  Detroit  Citizens* 
Street  R.  Co.  v.  Detroit,  26  L.  R.  A.  674,  12  C.  C.  A.  372,  22  U.  S.  App.  570,  64 
Fed.  630, — ^holding  street  railway  but  improved  mode  of  street  use  and  does  not 
impose  additional  servitude  on  land  of  abutting  owners;  Nieman  v.  Detroit  Sub- 
urban Street  R.  Co.  103  Mich.  259,  61  N.  W.  519,  holding  that  electric  street  rail- 
way may  be  constructed  without  condemning  right  of  way;  People  v.  Eaton,  100 
Mich.  212,  24  L.  R.  A.  723,  59  X.  W.  145,  holding  placing  of  telegraph  poles  not 
additional  servitude  on  land  of  abutter  on  public  street;  Detroit  v.  Detroit  City 
R.  Co.  56  Fed.  880,  holding  that  function  of  city  is  merely  to  consent,  mpon  condi- 
tions, that  street  railway  companies  may  exercise  state  franchise ;  Peck  v.  Schenec- 
tady R.  Co.  170  N.  Y.  312,  63  N.  E.  357  (dissenting  opinion),  majority  holding 
that  putting  electric  road  in  street  adds  servitude  on  abutting  owners;  Detroit, 
Ft.  Wayne  &  B.  I.  R.  Co.  v.  Railroad  Comrs.  127  Mich.  235,  62  L.  R.  A.  156,  86 
N.  \V.  842  (dissenting  opinion),  on  point  that  street  railway  does  not  create  ad- 
ditional servitude. 

Cited  in  note  (17  L.  R.  A.  477)  on  what  use  of  street  or  highway  constitutes 
additional  burden. 
ContpenMitlon    for    erection    of    emlMinkinent    In    street. 

Cited  in  footnote  to  Rauenstein  v.  New  York,  L.  &  W.  R.  Co.  18  L.  R.  A.  763, 
which  denies  liability  to  abutter  for  embankment  to  change  g^ade,  necessitated 
by  railroad  embankment  in  intersecting  street. 
Validity  of  public  contracts. 

Cited  in  Lewick  v.  Glazier,  116  Mich.  500,  74  K.  VV.  717,  holding  contract  for 
water  supply  for  village  valid,  though  it  creates  monopoly. 
^no  Drarranto. 

Cited  in  Atty.  Gen.  v.  Detroit  Suburban  R.  Co.  96  Mich.  69,  55  N.  W.  562,  hold- 
ing interest  of  people  not  sufficient  to  support  quo  warranto  where  municipality 
has  power  to  grant,  and  has  granted,  right  of  way  to  street  railway  company. 

16  L.  R,  A.  754,  BOWERS  v.  SMITH.  Ill  Mo.  45,  33  Am.  St.  Rep.  491,  20  S.  W. 

101. 
IClectlon    laDrn    and    validity    of    electionii. 

Cited  in  State  ex  rel.  Bennett  v.  Barber,  4  Wyo.  82,  32  Pac.  14,  holding  statu- 
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tory  requirement  for  making  and  filing  certificate  of  nominations  of  candidates, 
mandatory;  Cook  v.  Fisher,  100  Iowa,  35,  69  N.  W.  264,  holding  election  law 
mandatory  on  clerk  preparing  ballot,  but  should  not  operate  to  defeat  election; 
Miller  v.  Pennoyer,  23  Or.  375,  31  Pac.  830,  holding  that  voters  cannot  be  dis- 
franchised by  error  of  county  official  in  printing  same  name  on  official  ballot  under 
two  diflferent  groups  of  electors;  Tebbe  v.  Smith,  108  Cal.  108,  49  Am.  St.  R»p. 
68,  41  Pac.  454,  holding  ballots  marked  with  cross  to  right  of  name,  but  not  in 
square,  not  invalid  where  ballot  law  not  mandatory  on  that  point;  Atty.  Gen.  ex 
rel.  Reynolds  v.  May,  99  Mich.  546,  25  L.  R.  A.  328,  58  N.  W.  483,  upholding  act 
providing  that  no  one  can  be  assisted  in  marking  his  ballot  until  he  first  swonr^ 
he  cannot  read  English;  Stackpole  v.  Hallahan,  16  Mont.  54.  28  L.  R.  A.  508,  foot- 
note p.  502,  40  Pac.  80,  refusing  to  declare  election  invalid  because  of  certain  de- 
fects in  nominating  certificates;  Boyd  v.  Mills,  53  Kan.  608.  25  L.  R.  A.  401,  42 
Am.  St.  Rep.  306,  37  Pac.  16,  refusing  to  invalidate  election  in  township  wherp, 
through  mistake  of  officials,  ballots  of  other  color  than  whit*  were  used  by  all 
electors  alike;  Lynip  v.  Buckner,  22  Nev.  430,  30  L.  R.  A.  357,  41  Pac.  762.  hold- 
ing that  strips  of  paper  and  numbers  of  unintentionally  left  on  ballots  by  official, 
without  knowledge  of  voters,  will  not  disfranchise;  Parker  v.  Hughes,  64  Kan. 
241,  56  L.  R.  A.  279,  91  Am.  St.  Rep.  216,  67  Pac.  637  (dissenting  opinion),  ma- 
jority holding  that  ballots  marked  to  distinguish  them,  contrary  to  provisions 
making  such  marks  criminal,  cannot  be  counted;  Morris  v.  Board  of  Canvassers, 
49  W.  Va.  263,  38  S.  E.  500,  declaring  mandatory,  provision  that  but  one  ballot 
shall  be  ushed  and  names  of  all  candidates  voted  for  must  be  on  that  ballot; 
Jones  ▼.  State,  153  Ind.  447,  55  N.  E.  229,  refusing  to  invalidate  election  of  town 
trustee  because  his  ticket  did  not  have  emblem  or  device  at  head,  although  it  was 
official^  Com.  v.  Rogers,  181  Mass.  192,  63  N.  E.  421,  which  holds  caucus  meet- 
ing legal  when  there  was  present  a  warden  de  facto,  though  elected  just  before 
caucus;  Cole  v.  Tucker,  164  Mass.  488,  29  L.  R.  A.  670,  41  N.  E.  681,  sustaining 
act  requiring  use  of  official  ballot;  Kirkpatrick  v.  Deegans,  53  W.  Va.  286,  44  S. 
E.  465,  holding  act  requiring  poll  clerks  to  write  names  on  back  of  each  election 
ballot  sheet,  mandatory;  Stone  v.  Gregory,  110  Ky.  503,  61  S.  W.  1002,  holding 
^election  not  invalidated  because  of  immaterial  mistake  in  question  submitted. 

Cited  in  footnotes  to  Ellis  v.  May,  25  L.  R.  A.  325,  which  holds  reasonable,  re- 
quirement of  oath  of  inability  to  read  before  allowing  another  to  mark  ballot; 
Todd  V.  Election  Comrs.  29  L.  R.  A.  330,  which  upholds  requirement  against  can- 
didate having  name  on  official  ballot  more  than  once;  State,  Ransom,  Prosecutor, 
Y.  Black,  16  L.  R.  A.  769,  which  holds  act  limiting  right  to  representation  on 
official  ballot  to  political  p^irties  casting  certain  percentage  of  vote  at  last  elec- 
tion, and  to  those  presenting  petitions,  valid;  Taylor  v.  Bleakley,  28  L.  R.  A. 
683,  which  holds  mandatory,  provision  against  counting  ballot  not  marked  as  re- 
quired by  statute. 

RAlslna:  objection  to  election. 

Cited  in  Schuler  v.  Hogan,  168  III.  377,  48  N.  E.  195;  State  ex  rel.  Hewen  v. 
Elliott,  17  Wa«h.  23,  48  Pac.  734;  State  ex  rel.  Crawford  v.  Norris,  37  Neb.  313, 
55  N.  W.  1086;  Lewis  v.  Boynton,  25  Colo.  492,  55  Pac.  732.— holding  that  con- 
testant cannot  raise  objections  to  an  election,  thereby  defeating  will  of  electors, 
when  he  has  neglected  to  avail  himself  of  opportunity  presented  by  election  law; 
Baker  v.  Scott,  4  Idaho,  601,  43  Pac.  76,  holding  objection  that  name  of  success- 
ful candidate  was  improperly  placed  on  official  ballot  too  late  after  election. 
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ConMtraction  of  adopted  statiite. 

Cited  in  footnote  to  Wolf  v.  Youbert,  21  L.  R.  A.  772,  which  requires  applica- 
tion in  construing  adopted  statute  of  construction  of  courts  of  state  from  which 
adopted. 


16  X.  R.  A.  769,  STATE,  RANSOM,  PROSECUTOR,  v.  BLACK,  54  N.  J.  L.  446^ 
4  Atl.  489,  1021. 

Blection  lavra  and  risht   to  vote. 

Followed  without  discussion  in  State  ex  rel.  Ransom  v.  Black,  65  N.  J.  L.  688. 

Cited  in  State  ex  rel  Lamar  v.  Dillon,  32  Fla.  580,  22  L.  R.  A.  137,  14  So. 
383,  holding  that  election  for  city  officer  may  be  regulated  by  legislature* 
constitutional  provisions  not  applying;  State  ex  rel.  Lnmar  v.  Dillon,  32 
Fla.  561,  22  L.  R.  A.  132,  14  So.  383,  holding  voting  a  privilege,  and  not  a  right; 
Morris  v.  Board  of  Canvassers,  49  W.  Va.  264,  38  S.  E.  500,  upholding  sUtute 
requiring  voters  to  use  only  one  ballot,  which  must  contain  names  of  all  persons 
he  votes  for;  May  &  T.  Hardware  Co.  v.  Birmingham,  123  Ala.  325,  26  So.  .537,. 
holding  valid,  provision  requiring  voters,  voting  against  amendment,  to  strike  out 
words  "For  .  .  .  Amendment;"  State  ex  rel.  Runge  v.  Anderson,  100  Wis. 
533,  42  L.  R.  A.  243,  76  N.  VV.  482,  upholding  act  prohibiting  political  p^rty 
from  being  represented  on  official  ballot  unless  it  polled  at  preceding  election  2. 
per  cent  of  vote;  State  ex  rel.  Plimmer  v.  Poston.  58  Ohio  St.  633,  42  L.  R.  A.  238, 
footnote  p.  237.  51  N.  E.  150,  holding  valid,  act  requiring  certified  nomination 
to  be  made  by  convention  representing  political  party  polling  at  least  1  per  cent 
of  entire  vote  cast  in  state;  Attv.  Gen.  ex  rel.  Revnolds  v.  Mav,  99  Mich.  546,  25 
L.  R.  A.  328,  58  N.  W.  483,  holding  it  reasonable  restriction  of  right  to  .vote  to- 
require  voter  to  swear  he  cannot  read  English  before  allowing  another  to  mark  his 
ballot;  Cole  v.  Tucker,  164  Mass.  488,  29  L.  R.  A.  669,  41  N.  E.  681,  upholding 
statute  making  official  ballot  compulsory  for  city  officers  and  optional  for  town 
officers:  Ladd  v.  Holmes,  40  Or.  181,  91  Am.  St.  Rep.  457,  66  Pac.  714,  holding 
valid,  act  limiting  right  of  party  electors  to  vote  at  primaries  of  their  own  par- 
ties; Com.  v.  Rogers,  181  Mass.  187,  63  N.  E.  421,  holding  valid,  act  relating  to 
voting  lists  at  caucuses;  Bliss  v.  Woolley,  68  N.  J.  L.  55,  52  Atl.  835,  holding 
ballots  furnished  electors  by  municipal  clerk  under  his  construction  of  law,  ip  be 
treated  as  valid. 

Cited  in  footnote  to  Britton  v.  Election  Conirs.  51  L.  R.  A.  115,  which  holds 
void,  law  depriving  members  of  political  party,  polling  less  than  3  per  cent  of 
votes  at  preceding  election,  of  right  to  nominate  candidates;  Lindstrom  v.  Man- 
istee County,  19  L.  R.  A.  172.  wliich  refuses  to  exclude  ballot  with  unauthorized 
vignette;  State  ex  rel.  Baxter  v.  Ellis,  17  L.  R.  A.  382,  which  requires  rejection  of 
ballots  with  device  upon  them  in  municipal  election ;  State  ex  rel.  McCarthy  v. 
Moore,  59  L.  R.  A.  447,  which  sustains  prohibition  against  placing  on  official  bal- 
lot, name  of  unsuccessful  candidate  for  party  nomination  at  primary  election; 
Chamberlin  v.  Wood,  56  L.  R.  A.  187.  which  authorizes  limitation  of  votes  to  can- 
didates whose  names  on  official  ballot:  Brewer  v.  McClelland,  17  L.  R.  A.  845, 
which  holds  statute  requiring  notice  of  claim  to  be  legal  voter,  from  persons  re- 
siding less  than  six  months  in  county,  void;  Eaton  v.  Brown,  17  L.  R.  A.  697. 
which  holds  void,  ballot  law  prohibiting  marking  elsewhere  of  ballot  marked 
opposite  name  of  political  party. 
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Citod  in  notes  (25  L.  R.  A.  484)  on  how  far  right  to  vote  is  absolute;  (47  L.  R. 
A.  807)  on  marking  official  ballot. 

16  L.  R.  A.  774,  BARREIT  v.  ROr'Kl'OUT  ICE  CO.  84  Me.  155,  24  Atl.  802. 
Appropriation   of   ice. 

Cited  in  Becker  v.  Hall,  116  Iowa,  591,  56  L.  R.  A.  574,  footnote  p.  573,  88  N.  W. 
324^  holding  that  staking  of  banks  of  stream,  and  marking  staking,  or  cleaning 
ice  before  thick  enough  to  harvest,  does  not  amount  to  appropriation. 

Cited  in  footnote  to  Mansfield  v.  Place,  18  L.  R.  A.  39,  which  holds  prescriptive 
right  to  entire  ice  on  pond  acquired  by  cutting  from  any  points  desired ;  Marsh  v. 
McNider,  20  L.  R.  A.  333,  which  authorizes  sale  by  tenant  of  right  to  cut  ice  on 
running  stream;  Eidemiller  Ice  Co.  v.  Guthrie,  28  L.  R.  A.  581,  which  holds  right 
to  take  ice  from  pond  in  non-navigable  stream  in  owner  of  land  as  against  owner 
of  pond  with  right  of  flowage;  Concord  Mfg.  Co.  v.  Robertson,  18  L.  R.  A.  679, 
which  holds  littoral  proprietor's  right  to  cut  ice  on  great  pond  not  exclusive; 
Sanborn  v.  People's  Ice  Co.  51  L.  R.  A.  829,  which  holds  taking  of  ice  in  large 
quantities  from  public  lake  not  exercise  of  common  right  in  its  waters. 

16  L.  R.  A.  776,  HOLLEY  v.  GLOVER,  36  S.  C.  404,  31  Am.  St.  Rep.  883,  15  S.  E. 

605. 
Dourer  rlflrhts  mm  property-. 

Cited  in  GaflTney  v.  Jeflferies,  59  S.  C.  669,  53  L.  R.  A.  920,  footnote  p.  918,  82 
Am.  St.  Rep.  860,  38  S.  E.  216,  holding  wife's  dower  right  not  barred  by  partition 
in  kind  between  alienee  of  husband  and  other  cotenants;  Chouteau  v.  Missouri  P. 
R.  Co.  122  Mo.  394,  30  S.  W.  299,  holding  inchoi^te  dower  interest  not  property 
which  cannot  be  extinguished  by  condemnation  proceedings  against  husband; 
Haggerty  v.  Wagner,  148  Ind.  650,  39  L.  R.  A.  392,  48  N.  E.  366.  holding  that 
partition  sale  extinguishes  inchoate  right  of  dower  of  wife  of  cotenant  not  made 
party;  Woman's  Club  Corp.  v.  Reed,  111  Ky.  811,  64  S.  W.  739,  holding  wife's 
right  of  dower  not  passed  on  sale  of  hu.sband's  interest  in  land. 

Cited  in  note  (18  L.  R.  A.  76)   on  power  of  husband  or  his  creditors  to  defeat 
wife's  right  of  dower. 
Conclnsivenesa   of  decree    in    partition. 

Cited  in  Norwood  v.  Gregg,  67  S.  C.  228,  45  S.  E.  163,  holding  parties  to  par- 
tition suit  bound  by  decree  as  to  land  included  in  description. 

16  L.  R.  A.  787,  ST.  LOUIS  &  S.  F.  R.  CO.  v.  MURRAY,  55  Ark.  248,  29  Am.  St. 

Rep.  32,  18  S.  W.  50. 
Care  off  pasaenHrer  required  of  carrier. 

Cited  in  St.  Louis,  I.  M.  4;  S.  R.  Co.  v.  Rexroad,  59  Ark.  185,  26  S.  W.  1037, 
holding  erroneous,  instruction  that  railway  liable  if  conductor  in  passing  out  of 
car  might,  with  reasonable  care,  have  seen  child  in  charge  of  mother,  yet  injured 
her  by  closing  door;  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Sweet,  60  Ark.  557,  31  S.  W. 
671,  holding  "highest  degree  of  care'*  is  that  which  prudent  and  cautious  man 
would  exercise  consistent  with  mode  of  conveyance  and  practical  operation  of 
railroad. 

"Wliat  !•  nearliflrence  in  emerirencT* 

Cited  in  St.  I^uis,  I.  M.  A  S.  R.  Co.  v,  Touhey,  67  Ark.  216,  77  Am.  St.  Rep.  109, 
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54  S.  W.  677,  holding,  in  cases  of  emergency,  passenger  justified  in  jumping  from 
car  if  person  of  reasonable  firmness  and  prudence  would  be  so  justified;  Western 
Maryland  R.  Co.  v.  State,  95  Md.  647,  53  Atl.  969,  holding  sleeping  driver,  waked 
suddenly  and  told  to  jump  from^car  derailed  by  breaking  of  axle,  justified  in  doing 
as  told. 

Cited  in  Denver  &  R,  G.'  R.  Co.  v.  Roller,  49  L.  R.  A.  89,  41  C.  C.  A.  40,  lOO 
Fed.  756,  lioJdinjy  admissible,  evidence  of  what  passenger  and  injured  woman  saw 
and  heard  after  accident. 

Cited  in  note  (19  L.  R.  A.  749)  on  how  near  main  transaction  declarations 
must  be  made  in  order  to  constitute  part  of  res  gestce. 

16  L.  R.  A.  791,  STATE  ex  rel,  HASTINGS  v.  SMITH,  35  Neb.  13,  52  N.  W.  700. 
Qvftlificatioii,  appolutmejity  amipenAion,  and   removal   of   ofllcera. 

Cited  in  State  ex  rel.  Churchill  v.  Hay,  45  Neb.  329,  63  N.  W.  821,  holding  gov- 
ernor's power  of  removal  administrative,  and  not  judicial  so  as  to  be  determined 
or  reviewed  by  court;  State  ex  rel.  Churchill  v.  Beniis,  4")  Neb.  737,  64  N.  W,  .^18, 
holding  valid,  act  making  party  affiliation  a  qualification  for  office;  State  ex  rel. 
Home  V.  Holcomb,  46  Neb.  94,  64  N,  W.  437,  sustaining  contemporaneous  con- 
struction of  Constitution  as  to  appointment  of  officers  to  institution  for  blind; 
State  ex  rel.  Wheeler  v.  Stuht,  52  Neb.  226,  71  N.  W.  941,  discussing  validity  of 
act  limiting  qualification  of  persons  entitled  to  appointment  of  police  commis- 
sioner; People  ex  rel.  Engley  v.  Martin,  19  Colo.  579,  24  L.  R,  A.  205,  36  Pac. 
543,  holding  governor's  order  stating  cause  for  removal  of  members  of  fire  and 
police  board  exclusive  and  conclusive  evidence  of  such  cause;  Hartigan  v.  West 
Virginia  University,  49  \V.  Va.  51,  38  S.  E.  G98  (dissenting  opinion),  majority 
holding  professor  removable  without  notice  by  board  of  regents. 

Cited  in  footnote  to  Re  Advisory  Opinion,  18  L.  R.  A.  594,  which  holds  right  to 
hold  office  not  afTected  by  suspension  from  same  office  during  preceding  term. 

Distinguished  in  State  ex  rel.  Gapen  v.  Somers,  35  Neb.  325,  53  N.  W.  146, 
which  holds  city  officers  may  be  removed  without  charges  where  they  are  remov- 
able by  mayor  at  pleasure. 

16  L.  R.  A.  798,  ALLEN  v.  KEILY,  17  R.  I.  731,  33  Am.  St.  Rep.  905,  24  Atl.  776. 
RIflrht  to  eject  tenant. 

Cited  in  footnotes  to  Irwin  v.  Hess,  35  L.  R.  A.  415,  which  holds  aa  damages 
for  wrongful  ousting  of  tenant  from  part  of  farm,  difference  in  rental  value  with 
and  withoiit  such  part;  Smith  v.  Detroit  Loan  &  Bldg.  Asso.  39  L.  R.  A.  410, 
which  sustains  landlord's  right  of  peaceable  re-entry  after  default  and  notice 
that  lease  terminated. 

Cited  in  note  (55  L.  R.  A.  259)  on  liability  for  ejecting  sick  tenant,  lodger,  or 
other  occupant  from  building  when  right  of  occupancy  has  terminated. 

16  L.  R.  A.  800,  UNION  P.  R,  CO.  v.  LAPSLEY,  2  C.  C.  A.  149,  4  U.  S.  App.  542, 
51  Fed.  174. 

Impnted  nearllflrence. 

Cited  in  Pyle  v.  Clark,  25  C.  C.  A.  193,  49  U.  S.  App.  260,  79  Fed.  748,  and 
Turnpike  Co.  v.  Yates,  108  Tenn.  440,  67  S.  W.  69,  holding  negligence  of  driver  can- 
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not  be  imputed  to  person  whom  he  is  driving  gratuitously ;  Chicago,  St.  P.  &  K.  C. 
R.  Co.  V.  Chambers,  16  C.  C.  A.  332,  32  U.  S.  App.  263,  68  Fed.  152,  holding  neg- 
ligence of  fellow  servant  not  imputable  to  engineer  killed  at  grade  crossing  by 
engine  of  another,  road;  Honey  v.  Chicago,  B.  &  Q.  R.  Co.  59  Fed.  425,  holding 
negligence  of  wife  struck  by  train  at  crossing  not  imputable  to  her  husband  who 
had  preceded  her;  Delaware,  L.  &  VV.  R.  Co.  v.  Devore,  52  C.  C.  A.  82,  114  Fed. 
160,  holding  negligence  of  father  in  driving,  imputable  to  child  held  in  its  moth- 
ers  arms;  Duval  v.  Atlantic  Coast  Line  R.  Co.  134  N.  C.  343,  65  L.  R.  A.  727, 
100  Am.  St.  Rep.  830,  46  S.  E.  750,  holding  negligence  of  father  not  imputable  to 
daughter  riding  with  him;  West  Chicago  Street  R,  Co.  v.  Dougherty,  110  111.  App. 
206,  and  Farley  v.  Wilmington  &  N.  C.  Electric  R.  Co.  3  Penn.  (Del.)  586,  52  Atl. 
543,  holding  negligence  of  driver  not  imputable  to  gratuitous  passenger. 

Cited  in  footnotes  to  Mullen  v.  Owosso,  23  L.  R.  A.  693,  which  holds  negligence 
of  driver  of  private  carriage  imputable  to  woman  voluntarily  riding  with  him; 
Koplitz  V.  St.  Paul,  58  L.  R.  A.  74,  which  holds  negligence  of  omnibus  driver  not 
imputable  to  member  of  picnic  party  carried;  Illinois  C.  R.  Co.  v.  McLeod,  52  L. 
R.  A.  954,  which  holds  hirer  of  driver  and  team  bound  to  check  driver's  attempt 
to  cross  track  without  stopping  or  listening  for  train. 

Distinguished  in  Chicago  G.  W.  R.  Co.  v.  Kowalski,  34  C.  C.  A.  4,  92  Fed.  313, 
holding  that  parent's  fault  cannot  be  imputed  to  infant  in  arms,  suing  in  own 
right. 

16  L.  R.  A.  803,  MORNING  JOURNAL  ASSO.  v.  RUTHERFORD,  2  C.  0.  A.  354, 
1  U.  8.  App.  296,  61  Fed.  513. 

niAllce  in  libel. 

Followed  in  Smith  v.  Sun  Printing  &  Pub.  Asso.  5  C.  C.  A.  94,  14  U.  S.  App.  173, 
65  Fed.  243,  holding  proper,  instruction  that  law  implies  malice,  where  there  fol- 
lows statement  as  to  distinction  between  actual  and  implied  malice  and  of  rule 
when  no  actual  malice  shown. 

Damasres. 

Cited  in  Louisville  &  N.  R.  Co.  v.  East  Tennessee,  V.  k  G.  R.  Co.  9  C.  C.  A.  320, 
22  U.  S.  App.  102,  60  Fed.  999,  holding  proper,  instruction  that  measure  of  dam- 
ages for  injury  to  car  was  difference  in  value  of  car  before  accident  and  its  value 
after  accident  and  before  being  dismantled;  Smith  v.  Matthews,  6  Misc.  168,  27 
N.  Y.  Sunp.  120,  sustaining  large  verdict  where  proprietors  of  newspaper  gave 
agent  discr<  tionnry  power  of  publishing  or  rejecting  charge  that  married  woman 
had  eloped;  Press  Pub.  Co  v.  McDonald,  26  L.  R.  A.  535,  11  C.  C.  A.  162,  26  U.  S. 
App.  167,  63  Fed.  245,  holdinj?  that  punitory  damages  may  be  awarded  when  libel 
published  with  "criminal  indifference  to  civil  obligations;"  Burdict  v.  Missouri 
P.  R.  Co.  123  Mo.  250,  26  L.  R.  A.  400,  footnote  p.  385,  45  Am.  St.  Rep.  528,  27 
S.  W.  453  (dissenting  opinion),  majority  holding  that  plaintiff  may  be  required  to 
remit  excess  in  amount  of  damages  awarded,  as  condition  of  affirmance;  Butler 
V.  Barrett,  130  Fed.  944,  holding  that  punitive  damages  may  be  awarded  for 
publication  of  libel  copied  from  another  paper. 

"WliAt   proper   cronn-exAininatlon. 

Cited  in  Post  Pub.  Co.  v.  Hallam,  8  C.  C.  A.  207,  16  U.  S.  App.  613,  69  Fed. 
536,  holding  it  proper  cross-examination  to  show  that  proprietor  stated  he  ran 
paper  sensationally  to  increase  circulation. 
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16  L.  R.  A.  805,  CHASE  v.  JEMMETT,  8  Utah,  231,  30  Pac.  757. 

Proper    eompensation    In    condemnation. 

Cited  in  footnotes  to  Becker  v.  Philadelphia  &  R.  Terminal  R.  Co.  35  L.  R.  A. 
583,  which  holds  diminution  in  profits  and  value  of  merchandise  by  removal  of 
biisine8.s  through  condemnation  of  land  not  element  of  damages;  St.  Louis,  K.  & 
S.  \V.  R.  Co.  V.  Nyce,  48  L.  R.  A.  241,  which  holds  purchaser  on  foreclosure  of 
land  on  which  railroad  in  course  of  construction  entitled  only  to  value  of  land  on 
subsequent  condemnation  of  right  of  way. 

16  L.  R.  A.  808,  HAWKINS  v.  FRONT  STREET  CABLE  R.  CO.  3  Wash.  592,  28 

Am.  St.  Rep.  72,  28  Pac.  1021.         ^ 
Prennmptlon    of    neRrliflrence. 

Cited  in  (^hicago  City  R.  Co.  v.  Rood,  163  HI.  484,  54  \m.  St.  Rep.  478,  45  N. 
E.  238.  holdinpf  mere  fact  of  injury  to  passenger  in  street  car  not  prima  facie  evi- 
dence of  negligence  on  part  of  carrier;  Klepsch  v.  Donald,  8  Wash.  164,  35  Pac. 
621,  holding  that  hurling  of  rock  nearly  a  thousand  feet,  killing  man  in  house,  is 
prima  facie  proof  of  negligence  in  managing  blast. 

Cited  in  footnotes  to  Budd  v.  I'nited  Carriage  Co.  27  L.  R.  A.  279,  which  holdg 
running  and  kicking  of  team  to  public  carriage  makes  prima  facie  case  of  negli- 
gence as  to  passenger;  Dixon  v.  Pluns,  20  L.  R.  A.  699,  which  holds  presumption 
of  negligence  arising  from  fall  of  chisel  on  sidewalk  from  scaffold;  Springer  v. 
Ford,  52  L.  R.  A.  930.  which  sustains  presumption  of  negligence  from  injury  to 
passenger  by  unexplained  breaking  of  elevator  appliance. 

NeKllsence  of  pamienHrer  on  ntreet  ear. 

Cited  in  footnote  to  Sweetland  v.  Lynn  &  B.  R.  Co.  51  L.  R.  A.  783,  which  sus- 
tains rule  forbidding  passengers  to  ride  on  front  platform  of  electric  car;  North 
Chicago  Street  R.  Co.  v.  Baur,  45  L.  R.  A.  108,  which  holds  standing  on  street  car 
platform  with  back  against  dashboard  not  necessarily  negligent;  Third  Ave.  R,  Co. 
v.  Barton,  52  L.  R.  A.  471,  which  denies  right  of  passenger  on  running  board  of 
street  car  to  recover  for  injuries  by  contact  with  pillar  near  track  while  passing 
around  conductor. 

PhFslctan'ii  liablllt?'  for  deatb. 

Cited  in  footnote  to  Lath  rope  v.  Flood.  57  L,  R.  A.  215,  which  denies  physician's 
liability  for  death  of  child  by  abandoning  mother  during  confinement. 

Injnrlen  caniiinK  preniatnre  delivery  of  cbild. 

Cited  in  Plonty  v.  Murphy,  82  Minn.  271,  84  N.  W.  \005,  holding  it  not  neces- 
sary in  action  for  assault  on  pregnant  woman,  causing  miscarriage,  to  show  there 
was  great  pain  and  more  impairment  of  health  than  in  natural  delivery. 

Damaf^en. 

Cited  in  Galveston,  H.  &  S.  A.  R.  Co.  v.  Baumgarten,  31  Tex.  Civ.  App.  258,  72 
S.  W.  78,  holding  measure  of  damages  for  personal  injury  to  wife,  to  be  mental 
and  physical  pain  suffered  and  impairment  of  capacity  to  lalior. 

Cited  in  notes  (32  L.  R.  A.  142)  on  recovery  of  damages  for  miscarriage;  (26 
L.  R.  A.  396)  on  power  of  appellate  court  to  interfere  with  verdict  for  excessive 
damages. 
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16  L.  R.  A.  813,  LINDSAY  v.  COOPER,  04  Ala.  170,  33  Am.  St.  Rep.  105,  11  So. 

325. 
When  estoppel  Arises. 

Cited  in  Cooper  v.  Lindsay,  109  Ala.  340,  19  So.  379,  holding  infant  distributee 
of  estate  not  estopped  on  coming  of  age,  to  claim  share  in  land  upon  which  an- 
other  distributee  had  taken  mortgage;  Ricketts  v.  Croom,  102  Ala.  336,  14  So.  637, 
holding  partner  inducing  purchase  of  his  half  interest  in  partnership  by  false 
representation  that  other's  interest  unencumbered  estopped  to  set  up  mortgage 
thereon;  Goetter  v.  Norman  Bros.  107  Ala.  596,  19  So.  56,  holding  that  estop- 
pel binds  one  claiming  under  person  estopped;  Freeman  v.  Brown,  96  Ala.  304, 
11  So.  249,  holding  mortgagee  estopped  to  set  up  lien  of  mortgage  against  pur- 
chaser of  land,  knowing  he  relied  on  statement  that  mortgage  released,  and  assist- 
ing in  sale  without  informing  him  to  contrary;  Stephenson  v.  Marsalis,  11  Tex. 
Civ.  App.  171,  33  S.  W.  383,  holding  that  heirs,  including  minors,  cannot  accept 
proceeds  of  unauthorized  sale  of  land  by  administrator,  and  then  recover  land 
without  returning  money;  Hundley  v.  Chadick,  109  Ala.  586,  19  So.  845,  holding 
one  estopped  to  deny  partnership  not  existing,  not  estopped  to  bring  action  on  at- 
tachment bond  made  payable  to  such  partnership. 

Distinguished  in  Formby  v.  Hood,  119  Ala.  235,  24  So.  359,  holding  that  estop- 
pel does  not  arise  where  one  claiming  property  sold  by  another  does  not  wilfully 
conceal  his  title  and  his  statements  were  not  intended  to  deceive  purchaser. 

Laches* 

Cited  in  Rainey  v.  McQueen,  121  Ala.  194,  25  So.  920,  holding  one  suing  to  re- 
deem from  mortgage  not  chargeable  with  laches  if  action  begun  within  reasonable 
time  after  coming  of  age. 

Rule  of  caveat  emptor. 

Cited  in  Electric  Lighting  Co.  v.  Rust,  117  Ala.  691,  23  So.  751,  holding  that 
purchaser  at  execution  sale  acquires  only  such  interest  as  was  possessed  by  execu- 
tion debtor,  and  is  bound  by  mortgage  executed  prior  to  sale;  Ezsell  v.  Brown,  121 
Ala.  154,  25  So.  832,  holding  that  rule  of  caveat  emptor  applies  to  judicial  sales; 
Clemmons  v.  Cox,  114  Ala.*  355,  21  So.  426,  holding  that  purchaser  at  execution 
sale  takes  title  subject  to  pre-existing  equities ;  Milner  &  K.  Co.  v.  DeLoach  Mill 
Mfg.  Co.  139  Ala.  651,  101  Am.  St.  Rep.  63,  36  So.  765,  denying  right  of  bona  fide 
purchaser  at  attachment  sale  to  hold  property  as  against  real  owner. 

16  L.  R.  A.  819,  LUTZ  v.  ATLANTIC  &  P.  R.  CO.  6  N.  M.  496,  30  Pac.  912. 
Liability  for  tnjnrx  dii«  to  fello^r  servant. 

Cited  in  Maher  v.  Union  P.  D.  &  G.  R.  Co.  45  C.  C.  A.  302,  106  Fed.  310,  holding 
injury  due  to  negligence  of  fellow  servants,  and  not  to  despatcher,  when  train 
backed  from  siding  into  main  track  in  spite  of  orders;  Miller  v.  Coffin,  19  R.  I. 
170,  36  Atl.  6,  holding  statute  giving  right  of  action  for  death  of  anyone,  whether 
or  not  a  passenger,  in  care  of  carriers,  does  not  apply  to  employee  killed  by  neg- 
ligence of  fellow  servant. 

Master's  liability. 

Cited  in  McGinn  v.  McCormick,  109  La.  402,  33  So.  382,  holding  master  liable 
to  servant  for  injury  due  to  defective  hand-car,  combined  with  negligence  of 
fellow  servant. 

Cited  in  footnotes  to  Pullman's  Palace  Car  Co.  v.  Laack,  18  L.  R.  A.  215,  which 
L.  R.  A.  Au.— Vol.  II.— 70, 
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authorizes  recovery  by  servant  returning  to  protect  master's  property,  for  injury 
due  to  master's  negligence  concurring  with  unforeseen  cause;  Noble  v.  Bessemer 
S.  S.  Co.  54  L.  R.  A.  456,  which  holds  master  liable  for  injury  by  defective  tool, 
though  defect  known  to  fellow  servant  procuring  tool;  Loveless  v.  Standard  Gold 
Min.  Go.  60  L.  R.  A.  596,  which  holds  master  liable  for  injury  from  combined 
negligence  of  himself  and  fellow  servant. 

Cited  in  note  (54  L.  R.  A.  168)  on  vice  principalship  as  determined  with  refer- 
ence to  character  of  act  which  caused  injury. 

Proximate  eaiuie. 

Cited  in  footnotes  to  Chicago,  St.  P.  M.  &  0.  R.  Co.  ▼.  Elliott,  20  L.  R.  A.  582, 
as  to  proximate  cause  of  injury  to  shipper  while  stepping  from  stock  car  to  ca- 
boose; Western  R.  Co.  v.  Mutch,  21  L.  R.  A.  316,  which  holds  excessive  speed^not 
proximate  cause  of  death  of  boy  attempting  to  catch  on  train ;  McKenna  v.  Baess- 
ler,  17  L.  R.  A.  310,  which  holds  original  fire  proximate  cause  of  destruction  of 
property  by  back  fire;  People  v.  Lewis,  46  L.  R.  A.  783,  which  holds  suicide  of 
person  mortally  wounded  does  not  relieve  assailant  from  guilt  of  manslaughter. 

16  L.  R.  A.  834,  WATERS  v.  RICHMOND  &  D.  R.  CO.  110  iN.  C.  338,  14  S.  E.  802. 

lilabilltT  for  elmrcli   aiibacriptloift  made  oa   {Inmdajr. 

Cited  in  footnote  to  First  M.  E.  Church  v.  Donnell,  46  L.  R.  A.  858,  which 
sustains  subscription  to  church  indebtedness  made  on  Sunday. 
Duty  to  fnmlMlK  can  to  slilppera. 

Cited  in  note  ( 43  L.  R.  A.  228 )  on  duty  of  railroad  company  to  furnish  cars  to 
shippers. 

SSxcvse  for  breacli  of  coBtract. 

Cited  in  Crystal  Ice  Co.  v.  Wylie,  bo  Kan.  109,  68  Pac.  1086,  holding  alleged 
intended  illegal  use  no  defense  to  action  for  breach  of  contract  to  furnish  ioe; 
Darlington  v.  Missouri  P.  R.  Co.  99  Mo.  App.  18,  72  S.  W.  122,  holding  condition 
of  weather  no  excuse  for  breach  of  contract  as  to  unloading  cars. 

Carrier'*  llabllttT  to  paMenarer. 

Cited  in  McNeill  v.  Durham  &  C.  R.  Co.  136  N.  C.  724,  47  S.  E.  765  (dissent- 
ing opinion),  majority  holding  railroad  company  liable  for  injury  to  gratuitous 
passenger  riding  contrary  to  law. 

16  L.  R.  A.  836,  PEOPLE  ex  rel.  CARTER  v.  RICE,  135  N.  Y.  473,  31  N.  E.  921. 
"When  apportionment  valid. 

Cited  in  Baird  v.  Kings  County,  138  N.  Y.  105,  20  L.  R.  A.  83,  33  N.  E.  827, 
holding  apportionment  of  representatives  for  assembly  districts  among  counties 
according  to  population  means  that  it  shall  be  equal ;  Baird  v.  Kings  County,  138 
N.  Y.  113,  20  L.  R.  A.  83,  33  N.  E.  827,  holding  equality  of  representation  should 
be,  as  nearly  as  may  be  with  regard  to  convenience  and  contiguity  of  territory, 
indivisibility  of  town  and  number  of  inhabitants;  Re  Smith,  90  Hun,  572,  36  N. 
Y.  Supp.  40,  holding  that  apportionment  of  towns  in  assembly  districts  should 
have  been  the  reverse  of  that  made,  where  it  is  apparent  that  reversal  would 
make  number  oif  voters  more  nearly  qual;  Re  Whitney,  142  N.  Y.  533,  60  N.  Y. 
S.  R.  110,  37  N.  E.  621,  holding  harmless,  error  in  apportioning  assembly  dis- 
tricts by  which  alien  as  well  as  voting  population  were  included;  State  ex  reL 
Winnie  v.  Stoddard,  25  Nev.  458,  51  L.  R.  A.  232,  footnote  p.  229,  62  Pac  237, 
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denying  mandamus  to  compel  issuance  of  notice  of  election  under  prior  apportion- 
ment act,  where  same  objection  as  to  constitutionality  appears  as  in  later  act;  Re 
Baird,  142  N.  Y.  529,  60  N.  Y.  S.  R.  105,  37  K.  E.  619,  refusing  to  set  aside 
apportionment  of  assembly  districts  because  wards  of  city  were  divided;  Parker 
V.  State,  133  Ind.  189,  18  L.  R.  A.  572,  32  N.  E.  836,  holding  that  apportioning 
state  into  assembly  districts  is  legislative,  but  that  apportionment  can  be  passed 
on  by  court;  Denney  v.  State,  144  Ind.  509,  31  L.  R.  A.  729,  42  N.  E.  929,  holding 
that  unconstitutional  apportionment  law  may  be  declared  void^  notwithstanding 
it  is  exercise  of  political  power. 

Cited  in  footnotes  to  Farrelly  v.  Cole,  44  L.  R.  A.  464,  which  holds  division  of 
state  into  legislative  districts  designed  for  future  elections,  and  not  to  affect  title 
to  officer  of  members;  People  ew  rel,  Baird  v.  Broom,  20  L.  R.  A.  81,  which  re- 
quires discretion  of  supervisors  in  dividing  county  into  assembly  districts  to  be 
honest  and  fair;  State  ex  rel.  Morris  v.  Wrightson,  22  L.  R.  A.  548,  which  holds 
constitutionality  of  apportionment  act  subject  of  judicial  inquiry;  Parker  v. 
State,  18  L.  R.  A.  667,  which  holds  invalid,  scheme  for  allowing  county  with 
less  than  unit  of  population  to  vote  for  two  senators. 

Distinguished  in  People  ex  rel.  Woodyatt  v.  Thompson,  155  111.  475,  40  N.  E. 
307,  refusing  to  sustain  apportionment  where  it  was  made  without  any  regard 
to  requirement  that  it  should  be  made  according  to  county  lines. 

V«ltdltT  And  eonatruetloB  of  atetute*. 

Cited  in  Re  Brenner,  35  Misc.  215,  70  N.  Y.  Supp.  744,  holding  that  invalidity 
of  act  providing  for  commissioner  of  jurors  must  be  shown  by^ose  asserting  it; 
Reilly  v.  Gray,  77  Hun,  410,  28  N.  Y.  Supp.  811,  holding  that  constitutional 
prohibition  of  lotteries  does  not  apply  to  pool  selling;  Pearce  v.  Stephens,  18  App. 
Div.  106,  79  N.  Y.  S.  R.  422,  45  N.  Y.  Supp.  422,  sustaining  act  providing  that 
two  police  commissioners  of  county  shall  not  belong  to  same  political  party ;  New 
York  Bd.  Fire  Underwriters  v.  Whipple  &  Co.  2  App.  Div.  366,  37  N.  Y.  Supp.  712, 
holding  right  to  levy  assessment  up<m  persons  engaged  in  insurance  business  In  a 
city,  within  police  power;  Swikehard  v.  Michels,  81  Hun,  330,  30  N.  Y.  Supp.  1135, 
•Affirming  8  Misc.  573,  29  N.  Y.  Supp.  777,  holding  that  local  statute  providing 
for  sewer  not  invalid,  because  sewer  constructed  incidentally  to  carry]  off  surface 
water  and  drain  low '  land ;' Roland  Park  Co.  v.  State,  80  Md.  453,  31  Atli  298, 
holding  consequence  which  may  result  in  inequality  or  injustice  potent  factor 
in  construction  of  act,  and  sometimes  conclusive  of  its  meaning;  Re  McGinness, 
13  Misc.  717,  35  N.  Y.  Supp.  820,  holding  that  legislature  exceeded  powers  in 
changing  boundaries  of  certain  counties;  Rathbone  v.  Wirth,  160  N.  Y.  609,  34 
L.  R.  A.  426,  45  N.  E.  15  (dissenting  opinion),  majority  holding  act  discriminat- 
ing between  parties  as  to  eligibility  to  membership  in  certain  board,  unconstitu- 
tional; Bell  V.  Gaynor,  14  Misc.  339,  36  N.  Y.  Supp.  122  (dissenting  opinion), 
as  to  presumption  of  constitutionality  of' act  relating  to  milk  cans;  People  v. 
Lochner,  177  N.  Y.  160,  101  Am.  St.  Rep.  775,  69  N.  E.  373,  holding  constitu- 
tional, act  limiting  hours  of  labor  in  bakeries  or  confectionery  establishments. 

Subject  expressed  tn  title. 

Cited  in  Parfltt  v.  Ferguson,  3  App.  Div.  196,  38  N.  Y.  Supp.  466,  sustaining  so 
much  of  act  relating  to  lighting  town  as  is  expressed  in  its  title. 

Conatttntlon*!  provision  as  to  population. 

Cited  in  Re  Silkman,  88  App.  Div.  109,  84  N.  Y.  Supp.  1025  (concurring  opin- 
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ion),  as  to  question  whether  word  "population"  as  used  in  Constitution  includes 
all  inhabitants  of  state. 

Actions  AlTecttiifl:  public  rlarhtn. 

Cited  in  footnote  to  State  ex  rel.  Lamb  v.  Cunningham,  17  L.  R.  A.  145,  which 
grants  private  application  to  restrain  publication  of  election  notice  on  attorney 
general's  refusal  to  sue. 

16  L.  R.  A.  858,  PARKER  v.  MACOMBER,  17  R..i.  674,  24  Atl.  464. 
Recovery   ^vrhere    perfonii»Bce   preTented    bjr    tntervenlna:   ImpoMilbllity. 

Cited  in  footnotes  to  Ontario  Deciduous  Fruit  Growers'  Asso.  v.  Cutting 'Fruit 
Packing  Co.  53  L.  R.  A.  681,  which  denies  liability  for  failure  to  deliver  specified 
quantity  of  fruit  contracted  for,  from  failure  of  crop,  due  to  unusual  climatic 
conditions;  Pinkham  v.  Libby,  49  L.  R.  A.  693,  which  denies  right  to  recover 
amount  paid  for  fruitless  service  of  stallion  under  agreement  for  its  return,  pre- 
vented by  its  death;  Angus  v.  Scully,  49  L.  R.  A.  562,  which  sustains  right  to 
recover  under  contract  to  move  building,  destroyed  by  fire  before  work  completed; 
Pengra  v.  Wheeler,  21  L.  R.  A.  726,  which  holds  lessor  released  from  covenant  to 
repair  leased  dams  within  specified  time  by  impossibility  of  making  repair;  Remy 
V.  Olds,  21  L.  R.  A.  645,  which  denies  right  to  recover  on  contract,  performance 
of  which  prevented  by  act  of  God;  Board  of  Education  v.  Townsend,  52  L.  R.  A. 
868,  which  holds  blowing  down  of  schoolhouse  not  excuse  from  contract  to  remove 
and  rebuild;  Lorillard  v.  Clyde,  24  L.  R.  A.  113,  which  holds  dissolution  of  cor- 
poration defense  to  guaranty  of  dividends  for  terra  of  years;  Genet  v.  Delaware 
&  H.  Canal  Co.  19  L.  R.  A.  127,  which  holds  agreement  implied  that  lessee  will 
not  wilfully  incapacitate  itself  to  take  out  more  than  minimum  quantity  of  coal 
per  year;  Hughes  v.  Gross,  32  L.  R.  A.  620,  which  holds  contract  of  employment 
by  firm  not  dissolved  by  death  of  member. 

Cited  in  notes  (24  L.  R.  A.  235)  on  effect  of  part  performance  of  contract  for 
services;    (23  L.  R.  A.  712,  713)   on  effect  on  contract  of  death  of  party  thereto. 

16  L.  R.  A.  861,  CHURCH  v.  CHICAGO,  M.  &  ST.  P.  R.  CO.  50  Minn.  218,  52  N. 

W.  64^. 
LilabtUty  for  Injury  to  volunteer. 

Cited  in  Evarts  v.  St.  Paul,  M.  ft  M.  R.  Co.  56  Minn.  146,  22  L.  R.  A.  666,  45 
Am.  St.  Rep.  460,  57  N.  W.  459,  holding  railway  bound  to  at  least  same  care 
towards  volunteer  assistant  as  in  case  of  trespasser;  Langan  v.  Tyler,  51  C.  C.  A. 
507,  114  Fed.  720,  holding  that  no  liability  arises  against  owner  for  death  of  vol- 
unteer assistant  of  defendant's  servant  while  taking  apart  electrical  machine; 
Louisville  &  N.  R.  Co.  v.  Ginley,  100  Tenn.  478,  45  S.  W.  348,  holding  that  con- 
ductor has,  by  implication,  authority  to  ask  outsiders  to  stop  runaway  car; 
McGill  V.  Maine  &  N.  H.  Granite  Co.  70  N.  H.  128,  85  Am.  St.  Rep.  618,  46  Atl. 
684,  refusing  recovery  to  man  run  over  by  runaway  cars  he  was  trying  to  stop, 
because  acting  outside  of  line  of  duty;  Cleveland  Terminal  &  Valley  R.  Co.  v. 
Marsh,  63  Ohio  St.  246,  52  L.  R.  A.  146,  58  N.  E.  821,  holding  that  one  assisting 
servant  at  latter's  request,  acting  in  his  own  behalf,  is  also  regarded  as  present 
upon  company's  sufferance;  Chicago  &  £.  1.  R.  Qo.  v.  Argo,  82  111.  App.  676, 
holding  railroad  not  bound  to  look  out  for  volunteer  yard  clerk  and  baggage 
man,  acting  fis  substitute  with  consent  of  station  agent  who  was  without  author- 
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ity  to  employ;  Wagen  v.  Minneapolis  &  St.  L.  R.  Co.  80  Minn.  95,  82  N.  W. 
1107,  holding  that  relation  of  master  and  servant  does  not  arise  by  implication 
because  station  agent,  without  authority,  directs  volunteer  to  go  on  train  as 
baggage  man. 

Cited  in  footnote  to  Mitchell -Tranter  Co.  v.  Ehmet^  65  L.  R.  A.  710,  which 
authorizes  recovery  for  injury  during  noon  intermission  to  servant  removing 
broken  timbers  at  superior's  direction. 

Cited  in  note  (22  X.  K.  A.  663)  on  assumption  by  volunteer  of  risks  of  service. 

The  annotation  in  16  L.  R.  A.  861,  was  referred  to  with  approval  in  Cincin- 
nati, N.  O.  &  T.  P.  R.  R.  Co.  V.  Finnell,  108  Ky.  138,  57  L.  R,  A.  267,  65  S.  W. 
902,  holding  railroad  company  not  liable  for  fatal  injury  to  one  voluntarily  as- 
sisting brakeman. 
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